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Ed.  1791,  Feb.  8.  Laying  out  highways  . .  679 
Ed.  1792,  p.  278.  Laying  out  highways  . .  680 
Ed.  1797,  p.  309.  Laying  out  highways  . .  680 
Ed.  1805,  p.  328.  Laying  out  highways  . .  680 
Ed.  1815  p.  385.  Laying  out  highways  . .  680 
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Chap.  67,  I  18.     Assessment     of     highway 

damages 680 

New  York. 
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corporations 227 

23.     Consolidation       of 

corporations 227 

401.     Identification       of 

criminals 105 

Labor  law   41 


</ 


461. 

1172.     Labor  law   41 


491.     Warrant  for  execution  of  convict  105 
507,  608.     Death  penalty   10^ 

Penal  Code, 
I  SS4h,  Bubdlv.  1.     Limiting  hours  of  labor     39* 

Nortli  Carolina. 

Declaration  of  Rights. 

I  12.     Law  of  the  land 713 

Constitution. 

Art.  1,  S  17.     Law  of  the  land 713 

Art.  1,126.     Religious  liberty    686 

Art.  4,  S  88.     Existing   offices   not   vacated 

by  amendments    ...   716 
Art.  8,  i    1.     Corporations 920- 

Statutes. 

1872-73.  chap.  81-«8,  pp.  111-118.  Con- 
stitutional amend- 
ments   71& 

1891.  chap.  323,  p.  293.     Revenue  act 171 

1 891,  chap.  465,  p.  524.  Description  of 

land 688 

1900,  chap.  247,  p.  337.     Revenue   act    170 

1901.  chap.  9,  p.  137.     Revenue   act    171 

1903,  chap.  233,  p.  293.     Cities 911 

Public  Laws. 

1899,  chap.  62.     Domestication  of  foreign 

corporation 917 

PHvate  Laws. 

1903,  chap.  170,  p.  362.  Charter  of  Wash- 
ington   90& 

Code. 

S    177.     Action  by  party  in  interest 741 

I    185.     Parties  to  the  action 928 

I    2rA.     Duty  of  clerk  on  appeal 929 

I    255.     Duty  of  Judge  on  appeal 929 

I  272.  Amendments  of  course  after  al- 
lowance of  demur- 
rer   930 

§    338.     Injunction 911 

l§  426-428.     Judgment 929 

I  2079.     Sheriffs 913 

I  2103.     Widow  entitled  to  dower 684 

i  21U6.     Rights  of  husband 684 

i  3782.     Forbidding  Sunday  Ia1x>r 685 

i  3800.     Municipal    taxation    170,  910- 

S  3808.     Town  constable   913 

i  3811.     Policemen 913 

1 3818.  Criminal  Jurisdiction  of  mayors  913 
i  3820.  Violation  of  town  ordinance  ....  912 
i  3872.     Continuance  In  office 716- 

Clark's  Cdde. 
P.  584,  S  425.     Relief  awarded  to  plaintiff  739 

Nortli  Dakota. 

Constitution. 

8      7.     Right  of  trial  by  Jury 764 

i  111.     Jurisdiction  of  county  court 75^ 

Statutes, 

1875,  pp.   122,   123.     Change  of  venue  in 

criminal  cases   765- 

1901,  p.  173,  chap.  134.  Location  of  high- 
way     188 

Compiled  Laws. 

§    885,    subdlvs.    7,    9,    10,    17.     Use    of 

streets 773 

§S  7312-7318.  Change  of  venue  in  crim- 
inal cases   765 

Revised  Codes,  1877. 

II  285-291.     Change  of  venue  in  crlmbial 


cases 
Revised  Codes,  1899, 


765 


S  1050.     Public  roads 190- 

S  1053.     Power  to  open  highways 189 

I  1091.     Bridges  part  of  highway 189 

1 1114.     Roads  in  care  of  supervisors 190 


Citations. 


<  2148,  subdlv.  7,  60.     Powers  of  city  coun- 

cil  192 

I  2503.     Parks  and  public  grounds 192 

f  5956,  Bubd.  7.  Public  use ;  eminent  do- 
main   773 

<  6317.    Petition  for  letters  of  administra- 

tion   769 

S  6326,  subdlY.  2.    Appointment    of   special 

administrator  . .  . .  759 
1 6328.  Authority  of  special  administrator  759 
1 6331.     When       special       administration 

ceases 759 

I  7560.     Abuse  of  property 761 

Political  Code,  1899. 

Chap.  17.     Highways,  bridges,  and  ferries  189 

Code  of  Criminal  Procedure. 

Art.  5,  chap.  9,  ||  8110-8122.  Change  of 
▼enue  in  criminal 
cases 764 

Ohio. 


Bill  of  Rights. 

S  2.     Special  priyileges  or  immunities  ....  782 

Statutes. 

1884,  March  20.     Pure-food  law   870 

1900  (94  Ohio  Laws,  p.  101).     Inheritance 

tax 778 

Revised  Statutes. 

S    213.     Security  not  required  of  state  or 

officer 778 

2731-1.  Payment  of  inherltaoce  tax  ...  778 
2731-13.  Appeal  from  probate  court  . .  778 
5227.     Notice  of  appeal  to  circuit  court  778 

6408.     Mode  of  appeal   778 

6411.     Proceedings  In  probate  court  ....  778 
I   6986-1,   6986-2.     Employment   of  chil- 
dren    833 

Bates's  Annotated  Statutes. 

Vol.  1,  II 409-7,  409-8.  Prosecution  for 
sale  of  adulterated 
food 871 

Vol.  2, 11  4200-4 — 4200-8.     Pure-food     law  870 

Oreson. 

Statutes. 

1801,  chap.   173.     Assessment  of  damages 

after  default 249 

Bellinger  d  Cotton's  Annotated  Codes  and 
Statutes. 

If  326.     Recovery  of  real  property 702 

I  328.  What  complaint  must  contain  ....  702 

I  329.  RiKht  of  defendant  must  be  pleaded  702 

830.     Verdict 702 

339.     Conclusiveness  of  Judgment   702 

412.     Dismissal  of  suit  In  equity 793 

1 748.     Former  Judgment    792 

PennsylTania. 

Statutes. 

1867,  April  4  (P.  L.  768).  Water  commis- 
sioners   217 

1870,  August  5  (P.  L.  1871.  p.  1548). 
Public  building  com- 
slon 216 

1881,   June   29    (P.    L.    147).     Store-order 

act 594 

Rhode  Island. 

Constitution. 

Art.  1,  I  15.     Right  of  trial  by  Jury 248 

Statutes. 

1647.  Generall  Court  of  Try«l'R    245 

1648.  Generall  Court  of  Tryalls 24.^ 

1650.     Attorney  general    246 
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1779.     Confiscation 24T 

1893,  chap.  23,  |  5.     Judicary  act   237 

Digest,  1119. 

P.  15.     "Generall  Court  of  Tryalls" 24ft 

P.  43.     Law  in  force 287 

Digest,  1767. 

P.  56.     Law  In  force 237 

P.  59.     Sunday  proceedings  in  courts 237 

Revision,  179S. 

P.  166, 1 13.     Assessment    of    damages    by 

court    237 

Revision,  1822. 

P.  126, 1 13.     Assessment    of    damages    by 

court    237 

Revision,  18  J/J/. 

P.  129, 1 14.     Assessment    of    damages    by 

court    237 

Revised  Statutes,  1857. 

Chap.  186, 1  7.     Assessment  of  damages  by 

court    237 

General  Statutes,  1872. 

Chap.  202, 1  7.     Assessment  of  damages  by 

court    237 

Public  Statutes,  1882. 

Chap.  213, 1  8.     Assessment  of  damages  by 

court    237 

General  Laws,  1896. 

Chap.  36, 1 15.     Action  for  breach  of  duty 

to  repair  highway..  235> 

Chap.  72, 1 1.     Duty  to  keep   highways  in 

repair 235 

Chap.  243,  p.  830,  |  5.  Assessment  of  dam- 
ages  on   default    . .  236> 

Public  Laws. 

1896,  chap.  345.  Bicycles,  personal  bag- 
gage     235> 

1900,  chap.  757.     Construction  of  sidepaths 

for   bicycles    235> 

1902.  chap.  971,  p.  40,  |    5.       Allowance  of 

alimony   817 

Sonth  Carolina. 


General  Statutes,  1882. 
I  1632.     Sunday  labor    685- 

Vode  of  Civil  Procedure. 

i    181.     Rule  of  pleading 295 

Civil  Code,  1902. 
SI  2194,  2195.     Condemnation  of  right  of 


290 


way 
Sonth  Dakota. 

Statutes. 

1891,  chap.  50.     Removal  of  criminal  ac- 
tion        152 

Compiled  Laws. 

Entry  mad<2  by  officer 158- 

Removal  of  criminal  action    ....  152 

Challenge  to  talesmen    155 

Particular  causes  of  challenge  . .  155- 

Challenge  for  implied  bias 155 


I  5310. 
7312. 
I  7347. 
I  7358. 
I  7359. 


Tex 


Constitution. 

Art,  1,  I  8.     Property  rights   297 

Statutes. 

1899,  p.  17,  chap.  11.     Redemption  of  store 

orders    595> 

1901,  p.  234,  chap.  133.     Sale    of    merchan- 
dise     815 

1903,  p.  599,  chap.  257.     Revenue  law   ....  290 


82b 


Citations. 


Texas. 

Ocmstitution. 

Art.  1,  i  5.     Competency  of  wltnesB 828 

Code  of  Criminal  Procedure. 

Art.  768.     Byldence  in  criminal  actions  : .  828 
Art.  768.     Competency  of  witness 823 

Penal  Code, 

Art.  84.     Children  not  punishable 828 

Art.  428.    Defining  '^nuisance**   819 

White's  Annotated  Penal  Code. 

Slt06.     Penetration   821 

Utah. 

Constitution. 

Art.  1, 1 1.     Inherent  and  inalienable  rights  811 

Art  1,  f  7.     Dae  process  of  law 811 

Art.  16, 1 6.  Health  and  safety  of  em- 
ployees in  mines,  etc.     55 

Session  Laws. 

1896,  p.  219,  chap.  72.  Regulation  of  em- 
ployment in  under- 
ground mines 65 

1901,  March  14,  p.  67,  chap.  67.  Inventory 
of  merchandise  be- 
fore sale   809 

Vermont. 


«  1101. 
ft  1103. 
f  1108. 


1789.  Dec  18. 
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Statutes. 

Attachment  of  real  estate 328 

Attachment  of  personal   property  328 
Bemoval  of  property  attached   . .  328 


Virginia. 

Statutes. 
Admission  of  Kentucky  . .  969 


1865-66,   chap. 


18,    p.    85.      Lcfltlmatlng 

children  of  slaves  . .  182 


Henning*s   Statutes,   1619-1660. 

Vol.  1,  p.  128.     Sanday  law  687 

Revised  Code. 
Vol.  1,  p.  59.     Concurrent  Jurisdiction  over 


waters 


969 


Art. 
Art 
Art 


.  l.f 
.  7,1 
.  11.  I 


Washineton. 

Constitution. 

12.     Equal  privileges 841 

1.     Taxation  of  property   889 

9.     Release  from  state  taxes  . .  342 

Statutes. 

1895,  p.   105,   chap.   61.     Migratory  stock 

act    840 

1895,  pp.  114,  115,  chap.  65.    Grant  of  writ 

of  review 341 

1899,  p.  295,  chap.  141,  I  12.  Tax  on  mer- 
chandise     889 

1901,  p.  222,  chap.  109.      Sale   of  goods   in 

bulk    816 

Bollinger's  Annotated  Codes  d  Statutes. 

Vol.  2,  II 4828,  4838.     Action  for  wrongful 

death    88S 

Vol.  2,    i  5741.     Grant  of  writ  of  review  341 
Vol.  3,    1 1740a.     Tax  on   merchandise    . .  830 

Pierce's  Code. 

Chap.  59.     Issuance  of  writ 841 

S  1H06.     Grant  of  writ  of  review 841 

§  8679.     Tax  on  merchandise 339 

West  Virginia. 


Code,  1S99. 


Chap.    99,110. 


Action  of  assumpsit  ....  844 

Writ  of  prohibition    617 

Chap.  151, 1    1.     Keeping  gaming  tables  . .  617 

Chap.  155.     Search  warrants 618 


Chap.  110,  f    1. 
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NEW  YORK  COURT  OF  APPEALS. 


PEOPLE  of  the  State  of  New  York,  Reapt., 

V, 

ORANGE    COUNTY    ROAD    CONSTRUC- 
TION  COMPANY,  Appt, 

(175   N.   y.   84.) 

1.  The  state  cannot  forbid  independ- 
ent contractors,  performing  vrork 
for  it,  to  re^inire  tlieir  employees  to 
labor  more  tbau  a  specilied  nnmber 
of  boars  per  day,  either  under  Us  police 
power,  or  on  the  ground  that  the  legislature 
may  prescribe  rules  for  the  manner  In  which 
state  work  shall  be  performed. 

2.  A  statnte  prescribing  a  penalty  for 
reqnlrinir  more  tban  a  certain  nnm- 
ber of  bours*  labor  from  employees  en- 
gaged in  performing  work  for  the  state, 
which  is  void  because  applying  to  all  per- 
sons generally,  cannot  be  enforced,  even 
against  persons  who  have  contracted  not  to 
exact  more  than  specified  labor. 

8.  An  indictment  for  violating  a  stat- 
ute problbitlns  tbe  breacb  of  a  con- 
tract not  to  exact  more  than  a  spec- 
ilied n  amber  of  bonrs  of  labor  per 
day  from  persons  engaged  on  state  work 
must  show  the  existence  of  an  express  con- 
tract, or  that  the  accused  was  bound  by  an 
implied  one,  by  force  of  statute  or  otherwise. 

{Haight,  J.,  disaenta.) 
(April  28,  1903.) 


APPEAL  by  defendant  from  a  judgment 
of  the  Appellate  Division  of  the  Su- 
preme Court,  Second  Department,  reversing 
a  judgment  of  the  Orange  County  Court 
which  sustained  a  demurrer  to  an  indict- 
ment charging  defendant  with  violation  of 
the  statute  limiting  the  hours  of  labor. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  William  D.  Gntbrie,  for  appel- 
lant: 

The  statute  deprives  the  defendant  cor- 
poration of  liberty  and  property  without 
due  process  of  law,  and  denies  to  it  the 
equal  protection  of  the  laws,  and,  therefore, 
is  in  conflict  with  the  state  and  national 
Constitutions. 

Holdcn  V.  Hardy,  169  U.  S.  366,  396,  398, 
42  L.  ed.  780,  792,  793,  18  Sup.  Ct.  Rep. 
383;  People  v.  Lockner,  73  App.  Div.  120, 
76  N.  Y.  Supp.  396;  People  v.  Phyfe,  136 
N.  Y.  654,  19  L.  R.  A.  141,  32  N.  E.  978; 
Com,  V.  Hamilton  Mfg.  Co.  120  Mass.  383; 
Wenham  v.  8tat€j  65  Neb.  394,  68  L.  R.  A. 
825,  91  N.  W.  421;  Ritchie  v.  People,  165 
111.  98,  29  L,  R.  A.  79,  46  Am.  St.  Rep.  315, 
40  N.  E.  464. 

The  constitutional  guaranty  was  adopted 
for  the  purpose  of  securing  individual 
rights,  and  protecting  all  persons  against 


Note, — Limitation  of  hours  of  labor  by  statute 
or  ordinance. 

I.  Oeneral   construction   and   application   of 
statute,  33. 
II.  Constitutionality  of  statute. 

a.  Under  Federal  Constitution. 

1.  In  f/eneral.  38. 

2.  Due  process  of  law,  40, 

8.  Equal    protection    of    the    laws, 

42. 
4.  Impairing  obligation  of  contract, 

42. 

b.  Under  state  Constitution,  42. 

III.  Police  power  of  state,  44. 

IV.  Right  to  extra  compensation  for  labor  in 

excess  of  limited  time,  46. 
V.  Criminal  liability  for  violation  of  statute, 
60. 

I.  General  construction  and  application  of  stat- 
ute. 

In  the  following  division  will  be  found  the 
66  L.  R.  A. 


several  decisions  in  which  statutes  which  in 
any  way  change  or  limit  the  hours  or  time  of 
labor  are  variously  construed  and  applied,  as- 
suming that  the  same  are  valid  and  do  not 
offend  any  of  the  provisions  of  either  the  Fed- 
eral or  a  state  Constitution. 

Where  a  state  statute  provides  "that  eight 
hours  shall  constitute  a  day*s  work  for  all  la- 
borers, worklngmen,  mechanics,  or  other  per- 
sons now  employed,  or  who  may  hereafter  be 
employed,  by  or  on  behalf  of  the  state  of  Kan- 
sas, or  by  or  on  behalf  of  any  county,  city, 
township,  or  other  municipality  of  said  state, 
except  in  cases  of  extraordinary  emergency, 
etc.,"  an  ordinance  of  a  city  which  requires 
male  residents  between  the  ages  of  twenty-one 
and  forty-flve  years  to  perform  two  days'  work 
of  ten  hours  a  day  on  the  public  streets,  or  pay 
$3  in  lieu  thereof,  Is  invalid  as  being  obnoxious 
to  the  provisions  of  the  statute.  Re  Ashby,  60 
Kan.   101,  63  Pac.  336. 

A  city,  in  contracting  to  pave  a  public  street 
exercises  delegated  authority,  and  acts  as  an 
3  33 


84 


New  York  Coubt  of  Appeals. 


Apr., 


"the  arbitrary  exercise  of  the  powers  of 
govemment,  unrestrained  by  the  established 
principles  of  private  rights  and  distributive 
justice." 

Bank  of  Columbia  v.  Okely,  4  Wheat. 
235,  244,  4  L.  ed.  559,  561. 

The  words  "liberty  and  property"  were 
used  in  the  Constitution  in  a  comprehensive, 
not  a  restricted,  sense.  They  include  the 
right  of  everyone  to  live  and  work  where 
he  will,  to  earn  a  livelihood  in  any  lawful 
way,  to  pursue  any  lawful  trade  or  voca- 
tion, to  contract  with  freedom  in  respect 
of  his  labor  or  his  property,  to  exercise  his 
faculties  in  all  lawful  ways,  to  do  any  act 
not  injurious  to  the  community;  and  any 
statute  unnecessarily  depriving  him  of  the 
free  exercise  of  these  rights  is  not  due  proc- 
ess of  law,  and  will  be  set  aside  by  the 
courts. 

Re  Jacobs,  98  N.  Y.  98,  50  Am.  Rep. 
636;  People  v.  Marx,  99  N.  Y.  377,  52 
Am.  Rep.  34,  2  N.  E.  29 ;  People  v.  Gillson, 
109  N.  Y.  389,  4  Am.  St.  Rep.  465,  17  N.  E. 
343;  Colon  v.  lAsk,  153  N.  Y.  188,  60  Am. 
St.  Rep.  609,  47  N.  E.  302;  People  ex  rel. 
Tyroler  v.  Warden  of  City  Prison,  157  N. 
Y.  116,  43  L.  R.  A.  264,  68  Am.  St.  Rep. 
763,  61  N.  E.  1000;  People  ex  rel  Rodgers 
V.  Coler,  106  N.  Y.  1,  52  L.  R.  A.  814,  82 
Am.  St.  Rep.  605,  59  N.  E.  716;  People  ex 
rel.  Treat  v.  Coler,  166  N.  Y.  144,  59  N.  E. 
776;  Butchers*  Union  8.  H.  d  L.  8.  L,  Co,  v. 
Crescent  City  L.  8.  L.  d  8.  H.  Co.  Ill  U. 
S.  746,  756,  757,  28  L.  ed.  585, 690,  591,  4  Sup. 
Ct.  Rep.  652;  Yick  Wo  v.  Hopkins,  118  U. 


S.  356,  369,  30  L.  ed.  220,  226,  6  Sup.  Ct, 
Rep.  1064;  Lawtofi  v.  Steele,  152  U.  S.  133, 
137,  38  L.  ed.  385,  388,  14  Sup.  Ct.  Rep. 
499;  Allgeyer  v.  Lotiisiana,  165  U.  8.  578, 
589,  41  L.  ed.  832,  835,  17  Sup.  Ct.  Rep. 
427.    . 

The  statute  before  the  court,  which  pre- 
vents a  class  of  employers  from  contracting- 
freely  with  their  employees  in  the  manner 
permitted  to  other  employers  of  like  labor,, 
deprives  that  class  of  liberty  and  property 
without  due  process  of  law. 

McCarthy  v.  Neu>  York,  96  N.  Y.  1,  45 
Am.  Rep.  601;  People  ex  rel  Rodger s  v. 
Coler,  166  N.  Y.  1,  62  L.  R.  A.  814,  82  Am. 
St.  Rep.  605,  59  N.  E.  716;  Cleveland  y, 
Clements  Bros.  Constr.  Co.  67  Ohio  St.  197, 
59  L.  R.  A.  775,  93  Am.  St.  Rep.  670,  65 
N.  E.  886;  Ex  parte  Kuback,  86  Cal.  274, 
9  L.  R.  A.  482,  20  Am.  St.  Rep.  226,  24 
Pac.  737 ;  Low  v.  Rees  Printing  Co.  41  Neb. 
127,  24  L.  R.  A.  702,  43  Am.  St.  Rep.  670^ 
69  N.  W.  362;  Ro  Morgan,  26  Colo.  415,  47 
L.  R.  A.  52,  77  Am.  St.  Rep.  269,  68  Pac. 
1071;  Re  Eight-Hour  Law,  21  Colo.  29,  39 
Pac.  328;  Seattle  v.  Smyth,  22  Wash.  327, 
79  Am.  St.  Rep.  939,  60  Pac.  1120;  Ritchie 
V.  People,  155  111.  98,  29  L.  R.  A.  79,  4ff 
Am.  St.  Rep.  315,  40  N.  E.  454;  Colon  v. 
Lisk,  153  N.  Y.  188,  60  Am.  St.  Rep.  609, 
47  N.  E.  302. 

The  statute  in  question  also  denies  to 
the  parties  interested  the  equal  protection 
of  the  laws. 

People  V.  Havnor,  149  N.  Y.  195,  31  L.  R. 
A.  689,  52  Am.  St.  Rep.  707,  43  N.  E.  541 ; 


agent  for  the  state ;  and  the  latter  does  not,  by 
authorizing  the  mayor  and  coancil  to  lay  the 
pavement,  surrender  its  paramount  authority 
over  the  .contract  for  the  city  streets.  The 
fact  that  abutting  property  owners  are  charged 
more  for  the  improvement  by  the  application  of 
the  restrictive  provisions  of  the  law  reducing 
the  hours  of  lal>or  may  be  admitted,  yet,  if 
the  work  had  been  done  by  the  state  Itself, 
which  has  supreme  authority  in  such  matters, 
the  property  owners  could  not  complain  that 
it  employed  and  paid  its  servants  conformably 
to  the  statute  In  question ;  and  so  one  who, 
under  a  contract  with  the  authorities  of  a  city, 
permits  any  of  its  employees  engaged  on  the 
work  to  labor  more  than  eight  hours  per  day 
is  liable  to  the  penalties  of  what  is  known  as 
the  eight-hour  law  of  Kansas.  State  v.  Atkin, 
64  Kan.  174,  97  Am.  St.  Rep.  343,  67  Pac. 
519. 

Voluntary  service  for  excessive  hours  is  for- 
bidden by  a  statute  which  expressly  states  that 
its  purpose  Is  to  limit  the  usual  hours  of  la- 
bor of  street-car  employees,  although  it  merely 
forbids  officers  of  the  corporation  to  exact  more 
than  a  certain  number  of  hours  per  day.  Re 
Ten-Hour  Law,  24  R.  1.  603,  61  L.  R.  A.  612, 
54  Atl.  602. 

A  fireman  of  the  city  of  New  York  is  not  in- 
eluded  within  the  provisions  of  (S  2  and  3  of 
the  Laws  of  1807,  chap.  415,  as  amended  by 
chap.  298  of  the  Laws  of  1900,  which  provides 
that  eight  hours  shall  constitute  a  legal  day's 
05  L.  R.  A. 


work  for  all  classes  of  employees  in  the  state, 
except  those  engaged  in  farm  and  domestic 
service,  unless  otherwise  provided  by  law,  as 
S  3  refers  only  to  an  employee,  as  defined  by  { 
2, — that  Is,  "mechanic,  workingman,  or  laborer 
who  works  for  another  for  hire  ;"as  it  is  ob- 
vious that  the  legislature  did  not  intend  to- 
include  the  uniformed  members  of  the  fire  de- 
partment within  the  act.  The  word  "hire" 
evidently  does  not  relate  to  public  oflicers,  or 
others  holding  positions  under  the  city,  who 
are  included  in  the  classified  lists  of  the  civil- 
service  law,  such  as  the  uniformed  members  of 
the  fire  department,  who  are  appointed  to  po- 
sition after  rigid  examination  and  from  com- 
petitive lists.  No  contract  of  hiring  is  made 
with  them.  They  receive  annual  salaries,  not 
wages,  either  in  the  common  or  legal  accepta- 
tion of  the  term.  And  a  writ  of  mandamus 
to  command  the  fire  commissioner  of  the  city 
"to  carry  Into  efiTect.  execute,  and  enforce  the 
provisions  of  the  labor  law,  .  .  .  and  to- 
so  regulate  the  rules  and  regulations  of  the 
fire  department  that  engineers  and  firemen  there- 
of shall  not  be  assigned  to  more  than  eight 
hours'  duty  In  any  one  calendar  day,"  was  re- 
fused. People  ex  rel.  Sweeney  v.  Sturgls,  78 
App.  Div.  460,  70  N.  Y.  Supp.  969. 

In  Worthlngton  v.  Breed,  142  Cal.  102,  75 
Pac.  675,  plaintiff  filed  his  verified  petition  for 
a  writ  of  mandate,  alleging  that  he  performe<T 
certain  services  for  a  city  of  which  the  de- 
fendant was  auditor,   in  pursuance  of  a  con^ 


1908; 


People  v.  Orange  County  Boad  Ck)NBTEucnoN  Co. 


Connolly  v.  Union  Bewer  Pipe  Co,  184  U. 
S.  640,  560,  46  L.  ed.  679,  690,  22  Sup.  Ct. 
Rep.  431;  Cotting  v.  Kansas  City  Stock 
Yards  Co,  183  U.  S.  79,  87,  46  L.  ed.  92, 
100,  22  Sup.  Ct.  Rep.  30;  Qulf,  C,  d  B.  F, 
R,  Co.  V.  Ellis,  165  U.  S.  150,  154,  155,  41 
L.  ed.  660,  668,  17  Sup.  Ct.  Rep.  255;  Yich 
Wp  V.  Hopkins,  118  U.  S.  356,  369,  30  L. 
ed.  220,  226,  6  Sup.  Ct.  Rep.  1064;  Nu^gara 
F,  Ins.  Co,  V.  Cornell,  110  Fed.  816;  Shaver 
V.  Pennsylvania  Co.  71  Fed.  931;  Leep  v. 
St,  Louis,  J,  M.  d  S.  R,  Co.  58  Ark.  407, 
23  L.  R.  A.  264,  41  Am.  St.  Rep.  109,  25  S. 
W.  75;  Re  Eight-Hour  Late,  21  Colo.  29,  39 
Puc.  328;  Re  Morgan,  26  Colo.  415,  47  L. 
R.  A.  52,  77  Am.  St.  Rep.  269,  58  Pac.  1071 ; 
State  V.  Haun,  61  Kan.  146,  47  L.  R.  A.  369, 
59  Pac.  340;  Bessette  v.  People,  193  111. 
334,  56  L.  R.  A.  558>  62  N.  E.  215;  Ritchie 
V.  People,  155  111.  98,  29  L.  R.  A.  79,  46  Am. 
St.  Rep.  315,  40  N.  £.  454;  Braceville  Coal 
Co.  V.  People,  147  111.  66,  22  L.  R.  A.  340, 
37  Am.  St.  Rep.  206,  35  N.  E.  62;  Ramsey 
V.  People,  142  111.  380,  17  L.  R.  A.  853,  32 
N.  E.  364;  Frorer  v.  People,  141  111.  171, 
16  L.  R.  A.  492,  31  N.  £.  395;  MUUtt  v. 
People,  117  111.  294,  57  Am.  Rep.  869,  7  N. 
E.  631 ;  Gastincau  v.  Com.  108  Ky.  473,  49 
L.  R.  A.  Ill,  50  S.  W.  705;  Com.  v.  Perry, 
155  Mass.  117,  14  L.  R.  A.  325,  31  Am.  St, 
Rep.  533,  28  N.  E.  1126;  Templar  v. 
State  Board  of  Examiners,  131  Mich.  254, 
90  N.  W.  1058;  State  v.  Loomis,  115  Mo. 
307,  21  L.  R,  A.  789,  22  S.  W.  350;  Low 
V.  Rees  Printing  Co.  41  Neb.  127,  24  L.  R. 
A.  702,  43  Am.  St.  Rep.  670,  59  N.  W.  362; 


State  ex  rel.  Bramley  v.  Norton,  5  Ohio  I^; 
P.  183;  Oodcharles  v.  Wigeman,  113  Pa. 
431,  6  Atl.  354;  State  v.  Cadigan,  73  Vt. 
245,  57  L.  R.  A.  666,  87  Am.  St.  Rep.  714, 
50  Atl.  1079;  Seattle  v.  Smyth,  22  Wash. 
327,  79  Am.  St.  Rep.  939,  60  Pac.  1120; 
State  V.  Goodwill,  33  W.  Va.  179,  6  L.  R.  A. 
621,  25  Am.  St.  Rep.  863,  10  S.  E.  285; 
State  V.  Fire  Creek  Coal  d  Coke  Co.  33  W. 
Va.  188,  6  L.  R.  A.  359,  25  Am.  St.  Rep. 
891,,  10  S.  E.  288;  State  ex  rel,  Zillmer  v. 
Kreutzherg,  114  Wis.  530,  58  L.  R.  A.  748, 
91  Am.  St.  Rep.  934,  90  N.  W.  1098. 

Although  counties  and  other  municipal 
corporations  are  public,  as  distinguished 
from  strictly  private,  corporations,  and,  in 
political  and  governmental  matters,  are  the 
representatives  and  auxiliaries  of  the  state, 
nevertheless,  in  all  other  matters,  they  are 
separate,  distinct  entities,  independent  of 
the  state,  with  property  rights  which  are 
protected  by  the  Constitution,  and  of  which 
they  cannot  be  deprived  without  due  process 
of  law  and  just  compensation. 

Dartmouth  College  v.  Woodward,  4 
Wheat  518,  694,  4  L.  ed.  629,  673;  People 
v.  Ingersoll,  58  N.  Y.  1,  17  Am.  Rep.  178; 
People  ex  rel.  Einsfeld  v.  Murray,  149  N, 
Y.  367,  32  L.  R.  A.  344,  44  N.  E.  146;  Low- 
ell V.  Boston,  HI  Mass.  454,  15  Am.  Rep. 
39 ;  Mt.  Hope  Cemetery  v.  Boston,  158  Mass. 
509,  35  Am.  St  Rep.  515,  33  N.  E.  695; 
Allen  V.  Jay,  60  Me.  124,  11  Am.  Rep.  185; 
Atkins  V.  Randolph,  31  Vt  226;  State  ew 
rel.  Wheeler  v.  Foley,  30  Minn.  350,  15  N. 


tract  by  which  he  was  to  receive  a  certain  sum. 
That  his  claim  was  duly  proved,  and  a  resolu- 
tion adopted  by  the  proper  hoard  allowing  the 
amount  against  the  general  funds  of  the  city; 
but  the  defendant  as  auditor,  refused  to  draw 
a  warrant  for  the  amount  on  the  ground  that 
tlie  petitioner  had  permitted  a  number  of  labor- 
ers and  mechanics  to  work  upon  the  contract 
more  than  eight  hours  per  day,  and  had  there- 
by incurred  penalties  to  a  certain  amount,  un- 
der an  act  limiting  the  number  of  hours  of  daily 
service  of  laborers  and  mechanics,  etc..  upon 
public  works  of  the  state  or  any  political  sub- 
division thereof ;  and  a  Judgment  sustaining  a 
demurrer  to  the  defendant's  answer  to  that 
effect  was  affirmed.  The  grounds  for  sustain- 
ing the  demurrer  were  :  First,  that  the  answer 
should  have  shown  that  there  were  penalties 
stipulated  in  the  contract,  in  order  to  authorize 
anyone  to  withhold  any  amount  of  the  con- 
tract price;  second,  that  in  such  case  the  pen- 
alties could  only  be  withheld  by  the  officer  or 
person  whose  duty  it  was  to  pay  the  money 
due  under  the  contract ;  and  It  was  no  part  of 
the  duty  of  the  auditor  to  pay  such  money ; 
neither  had  he  any  authority  to  refuse  to  draw 
his  warrant. 

In  State  v.  Wilson.  65  Kan.  285,  69  Pac.  172, 
a  Judgment  of  the  district  court  quashing  an  In- 
formation against  the  defendant  for  a  violation 
of  the  eight-hour  law,  on  the  ground  that  a 
school  district  was  not  a  municipality  within 
the  meaning  of  that  law,  was  reversed. 
05  L.  R.  A. 


By  the  provisions  of  what  is  known  as  the 
shop  hours  act  of  1892,  |  3,  "no  young  person 
shall  be  employed  in  or  about  a  shop  for  a 
longer  period  than  seventy-four  hours,  includ- 
ing mealtimes,  in  any  one  week.*'  It  was  held 
that  the  employment  of  one  who  was  a  "young 
person"  within  the  meaning  of  the  act,  whose 
work  was  done  partly  inside  the  shop  and  part- 
ly away  from  it  in  fetching  newspapers  and  de- 
livering them  to  customers  for  more  than  the 
prescribed  number  of  hours,  was  a  violation  of 
the  act ;  the  court  saying  that  it  must  considsr 
what  was  the  object  of  the  act  and  the  mis- 
chief which  it  was  intended  to  prevent,  and 
that  that  object  was  to  protect  the  health  of 
young  persons  employed  in  shops,  and  not  to 
insure  sanitary  conditions.  Collman  v.  Rob- 
erts [1896]  1  Q.  B.  457,  65  L.  J.  Mag.  Cas. 
N.  S.  63.  74  L.  T.  N,  S.  198,  44  Week.  Rep. 
445,  18  Cox  C.  C.  273,  60  J.  P.  184. 

By  the  factory  and  workshop  act  of  1878  (41 
1%  42  Vict.  chap.  16),  f  17,  subsec.  2.  "a  child, 
young  person,  or  woman,  shall  not,  during  any 
part  of  the  times  allowed  for  meals  in  the  fac- 
tory or  workshop,  be  employed  in  the  factory 
or  workshop."  In  Prior  v.  81althwaite  Spinning 
Co.  [1898J  1  Q,  B.  881.  67  L.  J.  Q.  B.  N.  8. 
615.  78  L.  T.  N.  8.  532,  46  Week.  Rep.  488, 
62  J.  P.  358,  19  Cox  C.  C.  54.  it  appeared  that 
the  respondents,  in  accordance  with  the  re- 
quirements of  the  act,  had  fixed  and  specified 
in  a  notice  affixed  to  their  factory  the  period 
of  employment  and   times  allowed   for   meals. 


New  York  CJoubt  of  Appeals. 


Apr, 


W.  375;  Milam  County  v.  Baieman,  54  Tex. 
163;  Orogan  v.  San  Francisco,  18  Cal.  590. 

The  discretion  of  the  legislature  in  re- 
spect to  the  use  and  disposition  of  state 
funds  and  the  funds  and  property  of  munici- 
pal corporations  is  not  absolute,  but  is  re- 
strained by  the  Constitution. 

Re  Mahon,  171  N.  Y.  263,  89  Am.  St. 
Rep.  810,  63  N.  E.  1107;  Chapman  v.  yew 
Torky  168  N.  Y.  80,  50  L.  R.  A.  840,  86  Am. 
St.  Rep.  666,  01  N.  E.  108;  Re  Greene,  166 
N.  Y.  485,  60  N.  E.  183;  Bush  v.  Orange 
County,  159  N.  Y.  212,  45  L.  R.  A.  556,  70 
Am.  St.  Rep.  538,  53  N.  E.  1121. 

So  far  as  the  act  in  question  operates  to 
bestow  extra  compensation  upon  the  em- 
ployees of  public  contractors,  and,  without 
consideration,  to  increase  the  amount  pay- 
able to  contractors,  it  is  clearly  a  giving  of 
the  money  of  the  state  to  and  in  aid  of 
private  undertakings. 

Re  Mahon,  171  N.  Y.  263,  89  Am.  St. 
Rep.  810,  63  N.  E.  1107;  Fox  v.  Mohawk  d 
H.  River  Humane  8oc.  105  N.  Y.  617,  51  L. 
R.  A.  081,  80  Am.  St.  Rep.  767,  59  N.  E. 
353;  Brown  v.  Maryland,  12  Wheat.  419, 
6  L.  ed.  678. 

Messrs,  L.  Itaflin  Kelloss  and  Wil- 
liam Vaiutntee,  also  for  appellant: 

If  the  legislature  has  no  right  to  pre- 
scribe the  rate  of  wages,  neither  has  it,  in 
the  absence  of  some  good  reason  for  the 
public  welfare,  the  right  to  prescribe  the 
hours  of  labor.  Both  are  matters  for  agree- 
ment between  employer  and  employee.    The 


same  rule  as  to   freedom  of  contract  ap- 
plies to  both. 

Cleveland  v.  Clements  Bros.  Constr,  Co, 
67  Ohio  St.  197,  59  L.  R.  A.  775,  93  Am. 
St.  Rep.  670,  65  N.  E.  885;  State  ea  rel. 
Bromley  v.  Norton,  5  Ohio  N.  P.  183;  Re 
Jacobs,  98  N.  Y.  98,  50  Am.  Rep.  636 ;  Peo- 
ple V.  Marx,  99  N.  Y.  378,  52  Am.  Rep.  34, 
2  N.  E.  29;  People  v.  Qillson,  109  N.  Y. 
389,  4  Am.  St.  Rep.  465,  17  N.  E.  343; 
Colon  V.  Lisk,  153  N.  Y.  188,  60  Am.  St. 
Rep.  609,  47  N.  E.  302 ;  People  v.  Hawkins, 
157  N.  Y.  1,  42  L.  R.  A.  490,  68  Am.  St. 
Rep.  736,  51  N.  E.  257 ;  People  ex  rel.  Tyro- 
ler  V.  Warden  of  City  Prison,  157  N.  Y. 
116,  43  L.  R.  A.  264,  68  Am.  St.  Rep.  763, 
51  N.  E.  1006 ;  People  ex  rel.  Treat  v.  Coler, 
106  N.  Y.  144,  59  N.  E.  776;  Godcharles  v. 
Wigeman,  113  Pa.  431,  0  Atl.  354;  State  v. 
Goodwill,  33  W.  Va.  179,  6  L.  R.  A.  621, 
25  Am.  St.  Rep.  863,  10  S.  E.  285 ;  State  v. 
Fire  Creek  Coal  d  Coke  Co.  33  W.  Va.  188, 
6  L.  R.  A.  359,  25  Am.  St.  Rep.  891,  10  S. 
E.  288;  Ramsey  v.  People,  142  111.  380,  17 
L.  R.  A.  853,  32  N.  E.  364 ;  Frorer  v.  People, 
141  111.  171,  16  L.  R.  A.  492,  31  N.  E.  395; 
Braceville  Coal  Co.  v.  People,  147  111.  66,  22 
L.  R.  A.  340,  37  Am.  St.  Rep.  206,  35  N.  E. 
62;  Ritchie  v.  People,  155  111.  98,  29  L.  R. 
A.  79,  46  Am.  St.  Rep.  315,  40  N.  E.  454; 
Gillespie  v.  People,  188  111.  176,  52  L.  R.  A. 
283,  80  Am.  St.  Rep.  170,  58  N.  E.  1007: 
Re  Preston,  63  Ohio  St.  428,  52  L.  R.  A. 
523,  81  Am.  St.  Rep.  642,  59  N.  E.  109; 
Low  V.  Rees  Printing  Co.  41  Neb.  127,  24 
L.  R.  A.  702,  43  Am.  St.  Rep.  670,  59  N.  W. 


one  of  the  times  for  meals  being  from  12  :30 
to  1  p.  M. ;  that  one  of  the  employees  who 
came  within  the  description  of  "young  per- 
son" had  his  dinner  in  the  mill  because  it  was 
warmer  than  outside.  He  had  finished  his  din- 
ner, and,  because  he  had  nothing  else  to  do 
to  pass  the  time  away,  he  got  hold  of  the  oil- 
can and  was  oiling  the  spindles.  It  was  no 
part  of  his  duty  to  oil  the  spindles,  and  no 
one  told  him  to  do  so :  nor  did  any  of  the 
managers  know  that  he  was  oiling  them,  lie 
would  not  receive  any  extra  pay  for  olUng 
them.  What  he  did  was  contrary  to  orders,  and 
done  of  his  own  accord.  The  court  held  that 
the  mere  fact  that  this  boy  did  this  to  please 
himself  and  without  orders  from  anyone  did 
not  malce  it  any  the  less  work,  and  that,  there- 
fore, he  was  working;  that  the  policy  of  the 
act  in  regard  to  this  question  of  working  at 
mealtimes  was  that  persons  who  were  regard- 
ed by  the  legislature  as  comparatively  defense- 
less should  have  their  mealtimes  reserved  in- 
tact, and  for  that  purpose  the  legislation  was 
rigorous.  In  response  to  the  suggestion  that 
there  were  cases  of  hardship  in  which  the  mor- 
al offense  could  not  be  brought  home  to  anybody, 
and  therefore  the  employer  was  liable  although 
he  really  was  not  responsible  for  what  was 
done,  the  court  said  that  the  true  answer  to 
that  was. — the  absolute  and  unfettered  discre- 
tion which  was  vested  in  the  Justices,  both  of 
moderating  the  fine  and  in  dealing  with  the 
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costs:  and  that  the  case  must  be  remitted  to 
the  Justices  to  convict. 

A  statute  entitled  "An  Act  to  Regulate  the 
Manufacture  of  Clothing,  Wearing  Apparel,  and 
Other  Articles,  etc.,'*  and  providing  in  the 
body  that  no  female  shall  be  employed  in  any 
factory  or  workshop  more  than  eight  hours  a 
day,  will  embrace  only  employment  in  the  man- 
ufacture of  articles  of  the  same  kind  as  those 
expressly  enumerated.  Ritchie  v.  People,  155 
III.  98,  29  L.  K.  A.  79,  46  Am.  St.  Rep.  316. 
40  N.  B.  457. 

The  act  of  Massachusetts  which  provides  that 
no  minor  under  eighteen  years  of  age,  and  no 
woman  over  that  age,  shall  be  employed  more 
than  ten  hours  In  any  one  day  in  any  manufac- 
turing establishment,  also  provides  that  any 
person,  firm,  or  corporation  employing  such 
persons  In  such  establishment  shall  post  a 
printed  notice  in  a  conspicuous  place  in  every 
room  where  such  help  is  employed,  which  notice 
shall  state  the  number  of  hours*  work  required 
of  such  person  on  each  day  of  the  week ;  and  in 
Com.  V.  Osborn  Mill,  130  Mass.  33,  it  was  de- 
cided that  a  complaint  which  alleged  that  a 
manufacturing  corporation  employed  a  woman 
In  Its  manufacturing  company  without  having 
posted  a  printed  notice  in  a  conspicuous  place 
In  the  room  where  she  was  employed,  to  wit,  the 
clothing  room,  stating  the  number  of  hours* 
work  required  of  such  persons  on  each  day  of 
the  week,  as  required  by  the  statute.  Is  Insuffi- 
cient in  not  alleging  that  the  woman  was  em- 
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362;  State  v.  Loomis,  115  Mo.  307,  21  L. 
R.  A.  789,  22  S.  W.  360;  Com.  v.  Perry,  165 
Mass.  117,  14  L.  R.  A.  326,  31  Am.  St.  Rep. 
633,  28  N.  E.  1126;  Johnson  v.  Goodyear 
Min.  Co,  127  Cal.  4,  47  L.  R.  A.  338,  78 
Am.  St.  Rep.  17,  69  Pac.  304;  State  v. 
Haun,  61  Kan.  146,  47  L.  R.  A.  369,  69  Pac. 
340;  Re  Morgan,  26  Colo.  415,  47  L.  R.  A. 
62,  77  Am.  St.  Rep.  269,  58  Pac  1071; 
Denver  v.  Bach,  26  Colo.  630,  46  L.  R.  A. 
848,  68  Pac.  1080;  Ex  parte  Kuback,  85 
Cal.  274,  9  L.  R.  A.  482,  20  Am.  St.  Rep. 
226,  24  Pac.  737;  Fiske  v.  People,  188 
111.  206.  62  L.  R.  A.  291,  68  N.  E.  985; 
Seattle  v.  Smyth,  22  Wash.  327,  79  Am.  St. 
Rep.  939,  60  Pac.  1120. 

The  provisions  in  question  have  no  rela- 
tion whatsoever  to  the  public  health,  safety, 
or  morals,  and  cannot  be  held  valid  as  a  po- 
lice regulation. 

Colon  V.  Lisk,  153  N.  Y.  188,  60  Am.  St. 
Rep.  609,  47  N.  E.  302 ;  People  ex  ret,  War- 
ren V.  Beck,  10  Misc.  83,  .30  N.  Y.  Supp. 
473;  Cleveland  v.  Clements  Bros.  Constr. 
Co.  67  Ohio  St.  197,  59  L,  R.  A.  775,  93 
Am.  St.  Rep.  670,  65  N.  E.  885 ;  Re  Morgan, 
26  Colo.  415,  47  L.  R.  A.  52,  77  Am.  St. 
Rep.  269,  68  Pac.  1071;  Re  Eight-Hour 
Law,  21  Colo.  29,  39  Pac.  328 ;  Loic  v.  Rees 
Printing  Co.  41  Neb.  127,  24  L.  R.  A.  702; 
43  Am.  St.  Rep.  670,  69  N.  W.  362 ;  Ritchie 
V.  People.  155  111.  98,  29  L.  R.  A.  79,  40  N. 
E.  454 ;  Ex  jtarte  Kuback,  85  Cal.  274,  9  L. 
R.  A.  482,  20  Am.  St.  Rep.  226,  24  Pac. 
737 ;  Fiskje  v.  People,  188  111.  206,  52  L.  R. 
A.  291,  58  N.  E.  985;  Seattle  v.  Smyth,  22 


Wash.  327,  79  Am.  St.  Rep.  939,  60  Pac. 
1120;  State  ex  rel.  Bramley  v.  Norton,  6 
Ohio  N.  P.  183. 

The  dual  character  of  a  municipal  cor- 
poration, i.  e.,  public  and  private,  is  clearly 
recognissed  in  a  long  line  of  decisions  in  this 
state  arising  out  of  the  question  of  the 
liability  of  such  a  corporation  for  the  neg- 
ligent performance  of  public  work.  When 
the  work  relates  to  the  interests  of  the 
public  at  large,  and  is  being  performed  by 
the  corporation  in  its  governmental  capac- 
ity, it  is  held  not  to  be  liable  for  negligent 
performance. 

Maxmilian  v.  Netc  York,  62  N.  Y.  160, 
20  Am.  Rep.  468;  Ham  v.  New  Yoik,  70  N. 
Y.  469;  Terhune  v.  New  York,  88  N.  Y. 
247,  42  Am.  Rep.  248;  Tone  v.  New  York, 
70  N.  Y.  157 ;  Smith  v.  Rochester,  70  N.  Y. 
506;  Heiser  v.  Neio  York,  104  N.  Y.  68,  9 
N.  E.  866. 

But  when  the  work  is  being  performed  by 
it  in  its  proprietary  or  private  capacity,  for 
the  benefit  of  its  citizens  as  a  compact 
community,  then  the  officers  in  charge  are 
held  to  be  its  agents,  for  whose  negligence 
it  is  liable,  and  such  are  the  cases  of — 

Appleton  v.  Water  Comrs,  2  Hill,  432; 
Bailey  v.  New  York,  3  Hill,  638,  38  Am. 
Dec.  669 ;  Walsh  v.  Neic  York  d  B.  Bridge, 
96  N.  Y.  428,  107  N.  Y.  220,  13  N.  E.  911; 
New  York  d  B.  Satcmill  d  Lumber  Co.  v. 
Brooklyn,  71  N.  Y.  580;  New  York  v.  Tenth 
Nat.  Bank,  111  N.  Y.  446,  18  N.  E.  618; 
Missano  v.  New  York,  160  N.  Y.  123,  64  N. 
E.  744. 


ployed  In  laborinir  In  &  mannfacturlnsr  estab- 
lishment belonging  to  the  defendant.  The  court 
declined  to  decide  whether  or  not  a  complaint 
could  be  maintained  against*  the  defendant  for 
its  failure  to  post  the  notice  required  by  the 
statute  without  proof  that  it  had  employed,  in 
laboring,  minors  or  women  more  than  ten  hours 
a  day  or  sixty  hours  a  week. 

By  the  passage  of  an  act  providing  that 
eight  hours  should  constitute  a  legal  day's 
work  for  all  classes  of  mechanics,  workingmen, 
and  laborers,  excepting  those  engaged  In  ag- 
ricultural or  domestic  labor,  the  legislature 
did  not  intend  that  the  act  should  apply  to  la- 
borers employed  except  by  the  day.  Helphen- 
stine  V.  Hartig,  5  Ind.  App.  172,  31  N.  E. 
845. 

Where  a  statute  provided  that  eight  hours 
shall  constitute  a  legal  day's  work  for  all 
cl&sses  of  employees  In  the  state,  except  in 
cases  of  extraordinary  emergency  caused  by 
fire,  flood,  or  danger  to  life  or  property,  a  re- 
quirement by  water  commissioners  of  a  city, 
who  had  found  It  necessary  to  place  a  new 
pump  In  position  In  order  to  increase  the  pump- 
ing capacity  of  the  system  and  guard  against 
the  disastrous  consequences  which  might  pos- 
sibly result  from  any  breakage  or  Impairment 
of  the  single  pump  which  had  theretofore  been 
the  sole  reliance  of  the  city,  that  an  extra 
force  of  men  be  employed  to  make  the  neces- 
sary excavations  and  foundations  for  the  pump, 
55  L.  R.  A. 


who  were  to  work  ten  hours  each  day,  was  a 
case  of  such  extraordinary  emergency;  and  a 
writ  of  certiorari  to  review  the  action  of  the 
mayor  and  council  in  refusing  to  remove  the 
commissioners  for  a  violation  of  the  statute 
was  dismissed.  People  em  rel.  Usoy  v.  Waring, 
52  App.  DIv.  36,  64  N.  Y.  Supp.  865. 

In  Bakers*  Employment  Act,  6  Pa.  Dlst.  R. 
480,  Is  the  attorney  general's  opinion  to  the 
effect  that,  under  that  act,  which  provides  "that 
no  employee  shall  be  required,  permitted,  or 
suffered  to  work  In  a  biscuit,  bread,  or  cake 
bakery,  confectionary  establishment,  more  than 
six  days  in  any  one  week ;  said  week  to  com- 
mence on  Sunday  nqt  before  6  o'clock  post  meri- 
dian, and  to  terminate  at  the  corresponding 
time  on  Saturday  of  the  same  week," — the 
week  might  commence  at  any  time  on  Sunday 
after  6  o'clock  in  the  evening,  and  would  ter- 
minate at  the  corresponding  hour  on  Saturday 
of  the  same  week. 

In  Bachelder  v.  Bickford,  62  Me.  626,  the 
court  said:  "When  a  contract  to  work  In  a 
gristmill  at  8  shillings  per  day,  to  be  paid 
weekly.  Is  silent  as  to  the  length  of  time  that 
shall  constitute  a  day's  work,  the  rule  estab- 
lished by  the  statutes  of  this  state,  that  *ln 
all  contracts  for  labor  ten  hours  of  actual  labor 
shall  be  a  legal  day's  work,  unless  the  contract 
stipulates  for  a  longer  time,'  Is  applicable." 
Rev.  Stat.  chap.  82.  |  36.  It  is  not  monthly 
labor,  nor  agricultural  employment. 
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In  its  public  character,  a  municipal  cor- 
poration acts  as  the  arm  of  the  state,  and 
has  no  discretion  but  to  carry  out  the  leg- 
islative will ;  while  in  its  private  character, 
the  legislature  has  no  more  power  over  it 
than  over  any  other  private  corporation. 

People  ex  rel.  Le  Roy  v.  Hurlbut,  24 
Mich.  44,  9  Am.  Rep.  103;  People  ex  rel. 
Park  Comrs.  v.  Detroit,  28  Mich.  228,  15 
Am.  Rep.  202;  Bailey  v.  New  York,  3  Hill, 
531,  38  Am.  Dec.  669;  Baldwin  v.  Neib 
York,  2  Keyes,  387;  People  ex  rel.  McLean 
V.  Flagg,  46  N.  Y.  401 ;  People  ew  rel.  Dun- 
kirk, W.  &  P.  R.  Co.  v.  Batchellor,  63  N. 
Y.  128,  13  Am.  Rep.  480;  People  ex  rel. 
Bolton  V.  Albertson,  55  N.  Y.  50;  Williams 
V.  Dttaneshurgk,  60  N.  Y.  129;  Horton  v. 
Thompson,  71  N.  Y.  513;  People  ex  rel. 
Townsend  v.  Porter,  90  N.  Y.  68;  Rath- 
lone  V.  Wirth,  150  N.  Y.  459,  36  L.  R.  A. 
408,  45  N.  E.  15:  Oliver  v.  Worcester,  102 
Mass.  489,  3  Am.  Rep.  485 ;  Hill  v.  Boston, 
122  Mass.  344,  23  Am.  Rep.  332;  Prince  v. 
Crocker,  166  Mass.  347,  32  L.  R.  A.  610, 
44  N.  E.  446;  Emnsville  v.  State,  118  Ind. 
426,  4  L.  R.  A.  93,  21  N.  E.  267;  People  v. 
Lynch,  61  Cal.  15,  21  Am.  Rep.  677. 

In  its  private  character,  at  least,  the  lib- 
-erty  and  property  of  a  municipal  corpora- 
tion are  within  the  constitutional  guaran- 
ties, and  it  can  be  deprived  of  neither  with- 
out due  process  of  law. 

Missouri  P.  R.  Co.  v.  Mackey,  127  U.  S. 
205,  32  L.  ed.  107,  8  Sup.  Ct.  Rep.  1161; 
Gulf,  C.  d  8.  F.  R.  Co.  V.  Ellis,  165  U.  S. 
154,  41  L.  ed.  667,  17  Sup.  Ct.  Rep.  255; 


Lake  Shorje  d  M.  8.  R.  Co.  v.  Smith,  173 
U.  S.  690,  43  L.  ed.  861,  19  Sup.  Ct.  Rep. 
565;  Johnson  v.  Ooodyear  Min.  Co.  127  Cal. 

4,  47  L.  R.  A.  338,  78  Am.  St.  Rep.  17,  59 
Pac.  304;  Maine  C.  R.  Co.  v.  Maine,  96  U. 

5.  499,  24  L.  ed.  836;  Sinking  Fund  Cases, 
99  U.  S.  700,  25  L.  ed.  496 ;  Re  Jensen,  28 
Misc.  378,  59  N.  Y.  Supp.  653. 

Even  if  the  legislature  would  have  had 
the  right  to  regulate  the  hours  of  labor  of 
persons  employed  by  a  municipaJ  corpora- 
tion, nevertheless,  the  statute  in  question  is 
not  justified,  because  it  is,  as  well,  an  en- 
croachment upon  the  right  of  the  individual 
employer  and  employee  to  contract  as  they 
shall  see  fit. 

Marhury  v.  Madison,  1  Cranch,  137,  2  L. 
ed.  60;  Forster  v.  Scott,  136  N.  Y.  577,  Id 
L.  R.  A.  543,  32  N.  E.  976. 

Messrs.  A.  V.  N.  Powelaon  and  A.  H. 
P.  Seeger,  for  respondent: 

Similar  statutes  have  been  held  to  be  con- 
stitutional in  this  state  and  in  other  juris- 
dictions. 

People  V.  Warren,  77  Hun,  120,  28  N.  Y. 
Supp.  303;  People  ex  rel.  Warren  v.  Beck, 
144  N.  Y.  227,  39  N.  E.  80;  Clark  v.  State, 
142  N.  Y.  101,  36  N.  E.  817;  Williams  v. 
Eggleston,  170  U.  S.  304,  42  L.  ed.  1047, 
18  Sup.  Ct.  Rep.  617;  New  York  v.  Tenth 
Nat,  Bank,  111  N.  Y.  446,  18  N.  E.  618; 
State  V.  Atkin,  64  Kan.  174,  97  Am.  St. 
Rep.  343,  67  Pac.  519 ;  Re  Dalton,  61  Kan. 
257,  47  L.  R.  A.  380,  59  Pac.  336;  State  v. 
McNally,  48   La.   Ann.    1450,   36   L.   R.   A. 


II.  Constitutionality  of  statute. 

a.  Under   Federal    Constitution. 

1.  In  general. 

Whether  auy  of  the  statutes  regulating  or 
limiting  the  hours  of  labor  are  in  violation 
of  the  Federal  Constitution  depends  entirely 
upon  the  construction  to  be  given  to  the  14th 
Article  of  Amendment  of  that  Instrument.  And 
the  views  of  the  several  courts  as  to  the  true 
meaning  and  application  of  that  amendment 
generally,  as  affecting  the  validity  of  the  acts 
of  Congress  and  of  the  legislatures  of  the 
states,  respectively,  are  as  follows:  The  14th 
Amendment  to  the  United  States  Constitution  is 
not  designed  to  Interfere  with  the  power  of  the 
state,  sometimes  termed  its  "police  power,*'  to 
prescribe  regulations  to  promote  the  health, 
peace,  morals,  education,  and  good  order  of 
the  people.  Barbier  v.  Connolly,  113  U.  S.  27, 
28  L.  ed.  923,  5  Sup.  Ct.  Rep.  357. 

A  decision  of  the  Supreme  Court  of  the  United 
States,  holding  that  an  eight-hour  law  of  a 
certain  state  does  not  violate  the  Federal  Con- 
stitution, is  not  binding  on  the  courts  of  an- 
other state  in  favor  of  the  validity  of  such  a 
law  under  the  Constitution  of  that  state.  Re 
Morgan,  26  Colo.  415,  47  L.  R.  A.  52,  77  Am. 
St.   Rep.  209,  58  Pac.   1071. 

The  decision  alluded  to  was  that  of  Holden 
V.  Hardy,  169  U.  S.  366,  42  L.  ed.  780,  18 
65  L.  R.  A. 


Sup.  Ct.  Rep.  383,  infra.  III.,  the  court  say- 
ing: "It  is  a  mistaken  notion  that  the  14th 
Article  of  Amendment  to  the  National  Consti- 
tution created  any  civil  rights,  or  entitled  cit- 
izens of  states  to  transfer  from  the  states  to 
the  Federal  government  their  security  and  pro- 
tection." 

A  city  ordinance  which  makes  it  unlawful 
for  any  contractor  or  subcontractor  upon  any 
of  the  public  works  of  the  city  to  require  or 
permit  any  day  laborer  or  mechanic  to  work 
more  than  eight  hours  in  any  calendar  day  is 
unconstitutional  and  the  reason  it  is  so  is, 
that  it  Interferes  with  the  constitutional  right 
of  persona  to  contract  with  reference  to  com- 
pensation for  their  services,  where  such  serv- 
ices are  neither  unlawful  nor  against  public 
policy,  nor  the  employment  such  as  might  be 
unfit  for  certain  classes  of  persons, — as  fe- 
males and  infants.  Seattle  v.  Smyth,  22  Wash. 
327,  79  Am.  St.  Rep.  939,  60  Pac.  1120. 

A  restriction  of  the  hours  of  labor  on  city 
contracts  to  eight  hours  per  day  by  a  contract 
providing,  in  accordance  with  Chicago  Rev. 
Code,  f  1687,  for  the  forfeiture  of  the  contract 
in  case  laborers  work  more  than  eight  hours  in 
one  day,  is  unconstitutional  as  an  infringement 
upon  the  freedom  of  contract.  Flske  v.  Peo- 
ple, 188  IV.  206,  52  L.  R.  A.  291,  58  N.  B.  985. 
In  considering  the  value  of  this  decision,  it 
must  be  remembered  that  the  court  held  that 
the  objections  to  the  validity  of  the  contract, 
not    having    been    made    in    the    court   below. 


1908. 
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633,  21  So.  27 ;  United  States  v.  Martin, 
«4  U.  S.  400,  24  L.  ed.  128. 

The  statute  mighty  and  should,  there- 
fore, be  sustained  as  a  legitimate  exercise 
of  the  police  power  of  the  state  over  a 
business  affected  with    a  public  interest. 

People  V.  Budd,  117  N.  Y.  1,  5  L.  R.  A. 
559,  15  Am.  St.  Rep.  460,  22  N.  E.  670. 

Gulleny  J.,  delivered  the  opinion  of  the 
<»urt: 

The  appellant  was  indicted  for  having, 
in  violation  of  subdiv.  1,  §  384/i,  of  the 
Penal  Code,  required  more  than  eight  hours' 
work  for  a  day's  labor  from  certain  of  its 
employees ;  it  being  at  the  time  a  contractor 
with  the  county  of  Orange  for  the  perform- 
ance of  a  contract  entered  into  by  the  lat- 
ter with  the  state  for  the  improvement  of 
&  public  highway.  The  defendant  demurred 
to  the  indictment  on  the  ground  that  the 
facts  stated  therein  did  not  constitute  a 
•crime,  because  the  section  of  the  Penal  Code 
quoted  was  unconstitutional  and  void.  The 
<iounty  court  sustained  the  demurrer.  The 
appellate  division  reversed  the  judgment 
and  overruled  the  demurrer.  From  the 
order  of  the  appellate  division,  this  appeal 
is  taken. 

It  seems  to  me  to  (be  entirely  clear  that 
the  statute  cannot  be  upheld  as  an  exercise 
of  the  police  power  vested  in  the  legislature. 
I  should  think  the  proposition  too  plain  for 
debate.  But  if  this  assertion  be  considered 
dogmatic,  then  I  say  that  the  question  is 
settled  by  the  decisions  both  of  this  court 


and  the  Supreme  Court  of  the  United 
States.  While  the  field  for  the  exercise  of 
the  police  power,  subject  to  which  all  prop- 
erty is  possessed  by  the  citizen,  and  all  his 
callings  or  vocations  must  be  pursued^  is 
very  broad, — so  broad  that  no  court  has 
sought  to  define  accurately  its  extent,— still 
it  is  subject  to  recognized  limitations.  In 
the  interest  of  public  health,  of  public 
morals,  and  of  public  order,  a  state  may 
restrain  and  forbid  what  would  otherwise 
be  the  light  of  a  private  citizen.  It  may 
enact  laws  to  regulate  the  extent  of  the 
labor  which  women  and  children,  or  persons 
of  immature  years  shall  be  allowed  to  per- 
form, and  prohibit  altogether  their  employ- 
ment in  dangerous  occupations.  Com.  v. 
Hamilton  Mfg.  Co.  120  Mass.  383;  Tiede- 
man,  Pol.  Power,  §  85.  It  may  limit  the 
hours  of  employment  of  adults  in  unhealthy 
work  (Holdcn  v.  Hardy,  169  U.  S.  366,  42 
L.  ed.  780, 18  Sup.  Ct.  Rep.  383)  and  it  may 
be  that  it  could  prohibit  the  performance  of 
excessive  physical  labor  in  all  callings.  But, 
f\»  said  in  Re  Jacobs,  98  N.  Y.  98,  50  Am. 
Rep.  636,  and  People  v.  Qillson,  109  N.  Y. 
389,  4  Am.  St.  Rep.  465,  17  N.  £.  343,  while 
it  is  generally  for  the  legislature  to  deter- 
mine what  laws  and  regulations  are  needed  to 
protect  the  public  health  and  serve  the  pub- 
lic comfort  and  safety,  such  measures  must 
have  some  relation  to  these  ends.  In  Re 
Jacobs,  a  law  prohibiting  the  manufacture 
of  cigars  or  preparations  of  tobacco  in  tene- 
ment houses  was  held  unconstitutional  be- 
cause it  bore  no  relation  to  the  health  of 


could  not  be  considered  on  appeal  from  a  Judg- 
ment of  sale  for  nonpayment  of  a  special  assess- 
ment. 

The  freedom  of  contract  guaranteed  by  the 
14th  Amendment  to  the  United  States  Consti- 
tution is  not  infringed  by  the  provisions  of 
Kan.  Gen.  Stat.  1901.  Sf  3827-3829,  making  it 
a  criminal  offense  for  a  contractor  for  a  public 
work  to  permit  or  require  an  employee  to  per- 
form labor  upon  that  work  in  excess  of  eight 
hours  each  day.  Atkin  v.  Kansas,  191  U.  S. 
207.  48  L.  ed.  14S,  24  Sup.  Ct.  Rep.  124. 

The  exemption  of  existing  written  contracts 
from  the  operation  of  a  statute  limiting  the 
hours  of  labor  of  employees  of  a  public-service 
corporation  (a  street  railway  company)  is  not 
on  its  face  so  arbitrary,  partial,  or  oppressive 
as  to  render  it  unconstitutional.  Re  Ten-Hour 
Law,  24  R.  I.  603,  61  L.  R.  A.  612,  54  Ati.  602. 

In  People  v.  Lochner,  177  N.  Y.  145,  69  N. 
E.  373,  the  court  of  appeals  of  New  York  was 
<:alled  upon  to  decide  upon  the  validity  of  S 
110  of  art.  8  of  th^  labor  law  (Laws  1897, chap. 
415),  which  provides  that  no  employee  shall 
be  required  or  permitted  to  work  in  a  biscuit, 
bread,  or  cake  bakery,  or  confectionary  estab- 
lishment, more  than  sixty  hours  in  any  one 
week,  or  more  than  ten  hours  in  any  one  day, 
unless  for  the  purpose  of  making  a  shorter  work 
day  on  the  last  day  of  the  week;  nor  more 
hours  in  any  one  week  than  will  make  an 
average  of  ten  hours  per  day  for  the  number 
of  days  during  such  week  during  which  such 
05  L.  R.  A. 


employee  shall  work.  The  court  held  that  the 
section  violated  no  provision  of  either  the  state 
or  the  Federal  Constitution,  but  was  wholly 
within  the  police  power  of  the  legislature  re- 
lating to  public  health.  The  chief  Judge  cited 
the  case  of  People  v.  Havnor,  149  N.  Y.  195, 
31  L.  R.  A.  689,  52  Am.  St.  Rep.  707.  43  N.  B. 
541.  which  sustained  the  constitutionality  of 
what  is  known  as  the  Sunday  barber  law,  which 
makes  it  a  misdemeanor  for  any  person  to  carry 
on  the  business  or  work  of  a  barber  on  the 
first  day  of  the  week  except  in  the  city  of  New 
York  and  the  village  of  Saratoga,  where  it  is 
permitted  until  1  o'clock  in  the  afternoon  of 
that  day.  Another  Judge,  writing  one  of  the 
prevailing  opinions,  stated  that  in  the  law 
imder  consideration,  which  restricted  the  work- 
ing hours  of  employees  in  bakery  and  confec* 
tionary  establishments,  there  might  be  perceived 
a  statutory  regulation,  reasonably  promotive  of 
the  public  health  because  compelling  the  master 
of  such  an  establishment  to  conduct  it  In  a 
manner  the  least  capable  of  affecting  his  prod- 
uct prejudicially.  Another  of  the  majority 
Judges,  iu  his  claim  for  the  constitutionality 
of  the  act,  said  vital  statistics  show  that  those 
vocations  which  require  persons  to  remain  for 
long  periods  of  time  in  a  confined  and  heated 
atmosphere  filled  with  some  foreign  substance, 
which  is  inhaled  into  the  lungs,  are  injurious  to 
health,  and  tend  to  shorten  life ;  and  that  bak- 
ers and  confectioners,  who,  during  working 
hours,   constantly  breathe   air   filled   with   the 
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the  occupants  of  U^nement  houBes.  If  there 
were  three  families  or  less  in  the  tenement 
house,  however  numerous  their  members, 
the  manufacture  was  allowed,  while  if  there 
were  more  than  Uiree  families,  however  few 
their  members  and  however  large  and  ex- 
tensive the  house,  the  manufacture  was  for- 
bidden. The  statute  now  before  us  does 
not  deal  wich  the  character  of  the  work, 
the  age,  sex,  or  condition  of  the  employees, 
nor  even  the  personality  of  the  employer, 
but  applies  only  to  the  case  of  a  contract 
with  the  state  or  a  municipality.  What 
possible  bearing  on  the  health  or  security 
of  the  employees,  or  on  public  health,  has 
the  fact  that  the  employer  is  executing  a 
contract  for  the  construction  or  perform- 
ance of  a  state  or  municipal  work?  The  de- 
fendant might  be  constructing  in  the  next 
town  a  road  for  a  turnpike  company,  or  for 
its  own  use.  In'  this  work  it  could  require 
labor  for  as  many  hours  a  day  as  it  saw 
fit,  and  could  get  workmen  to  perform.  Yet 
the  same  action,  involving  exactly  the  same 
character  of  work,  when  done  in  perform- 
ance of  a  contract  with  the  public,  is  by  this 
statute  made  criminal.  If  we  assume  that 
a  general  statute  forbidding  in  all  cases  the 
performance  of  physical  labor  for  more  than 
eight  hours  out  of  the  twenty-four  would 
be  constitutional,  that  concession  would  not 
sustain  the  validity  of  the  act  before  us. 
The  vice  of  the  statute  is  the  arbitrary  dis- 
tinction drawn  between  persons  contracting 
with  the  state  and  other  employers.  In 
(hilf,  C.  d  8.  F.  R.  Co,  v.  Ellis,  165  U.  S. 


160,  41  L.  ed.  666,  17  Sup.  Ct.  Rep.  256,  a 
statute  which  authorized  the  award  of 
judgment  in  actions  against  railway  com- 
panies of  costs  not  given  in  suits  against 
other  defendants  was  held  void,  as  violating 
the  equal  protection  of  the  law  guaranteed 
by  the  Federal  Constitution,  in  that  it 
singled  them  out  from  all  citizens  and  cor- 
porations. It  was  there  said:  "Classifica- 
tion for  legislative  purposes  must  have  some 
reasonable  basis  upon  which  to  stand. 
.  .  .  But  arbitrary  selection  can  never 
be  justified  by  calling  it  classification.  The 
equal  protection  demanded  by  the  14th 
Amendment  forbids  this."  To  the  same 
effect  is  Cotting  v.  Kanacu  City  Stock  YardB 
Co,  183  U.  S.  79,  46  L.  ed.  92,  22  Sup.  Ct. 
Rep.  30^  and  the  recent  case  of  Connolly  v. 
Union  Setcer  Pipe  Co.  184  U.  S.  540,  46  L. 
ed.  679,  22  Sup.  Ct.  Rep.  431,  in  the  latter 
of  which  cases  it  was  held  that  a  statute  of 
Illinois  which  forbade  business  combinations 
for  certain  purposes  was  void  because  there 
were  excepted  from  its  application  agricul- 
turists and  live-stock  dealers.  The  same 
doctrine  has  been  recently  held  by  this  court 
in  Re. Pell,  171  N.  Y.  48,  57  L.  R.  A.  540, 
89  Am.  St.  Rep.  791,  03  N.  E.  789.  See 
People  ex  rel.  Tyroler  v.  Warden  of  City 
Prison,  157  N.  Y.  116,  43  L.  R.  A.  264,  68 
Am.  St.  Rep.  763,  51  N.  E.  1006;  Colon  ▼. 
Lisk,  153  N.  Y.  188,  60  Am.  St.  Rep.  609, 
47  N.  E.  302. 

It  is  ui^ed  that  the  work  is  a  state  work, 
and  that  the  legislature  may  prescribe  rules 
for  the  manner  in  which  it  is  to  be  per- 


finest  dust  from  flour  and  susar,  have  a  ten- 
dency to  consumption,  and,  on  the  authority  of 
a  definition  in  the  Encyclopaedia  Britannica, 
lilcened  their  case  to  that  of  stone  masons  and 
needle  grrlnders,  etc.  The  case  was  decided  by 
a  bare  majority  of  the  court,  three  of  the 
judges  dissenting,  and  two  of  them  protesting 
vigorously  in  their  opinions  against  the  con- 
stitutionality of  the  section  of  the  act  under 
consideration,  one  of  them  saying,  among  other 
things :  "It  is  common  experience  that  the 
balcer,  lilc'e  the  cooks  in  hotels,  restaurants,  and 
private  families,  has  provided  for  him  in  his 
business,  flour,  sugar,  and  the  other  ingredients 
duly  prepared  for  immediate  use.  The  claim 
that  the  compounding  of  these  const itu tents,  so 
prepared,  in  the  business  of  a  baker,  is  an  un- 
healthy occupation,  will  surprise  the  bakers  and 
good  housewives  of  this  state.  The  grinding  of 
steel,  like  the  needle  grinding  of  Sheflield,  Eng- 
land, and  of  other  similar  materials  and  sub- 
stances, causing  clouds  of  impalpable  dust.  Is 
not  to  be  confounded  with  the  avocation  of  the 
family  baker  engaged  In  the  necessary  and 
highly  appreciated  labor  of  producing  bread, 
pies,  cakes,  and  other  commodities  more  cal- 
culated to  cause  dyspepsia  in  the  consumer 
than  consumption  in  the  manufacturer.  The 
country  miller  of  fifty  years  ago,  who  passed 
a  long  and  happv  life  amid  the  hum  of  machin- 
ery and  the  grinding  process  of  the  upper  and 
nether  stcnes,  little  dreamed  of  a  coming  day 
when  the  legislature,  in  the  full  panoply  of  pa- 
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ternalism.  would  rescue  his  successor  from  the 
appalling  dangers  of  the  life  he  led  until  old 
age  summoned  him  to  retire.  It  has  been  fre- 
quently said  that  the  limits  of  the  police  power 
cannot  be  accurately  defined ;  that  it  Is  not  de- 
sirable the  legislature  should  be  thus  tram- 
meled. When  this  court  held  that  the  legisla- 
ture acted  In  the  legitimate,  undiscriminatlng 
exercise  of  the  police  power  in  compelling  all 
barbers  to  observe  strictly  the  first  day  of  the 
week,  commonly  called  Sunday,  except  in  the 
village  of  Saratoga  Springs  and  the  city  of 
New  York,  the  legal  profession  doubtless  con- 
cluded that  the  elasticity  of  the  undefined  had 
arrived  at  Its  Ultima  Thule.  (I*eople  v.  Hav- 
nor,  149  N.  Y.  195.  31  L.  R.  A.  689,  52  Am. 
St.  Rep.  70T,  43  N.  E.  541).  That  this  con- 
clusion was  erroneous  is  shown  by  the  fact  that 
the  case  Is  now  doing  duty  against  the  baker, 
when  men  in  kindred  occupations  are  per- 
mitted to  work  as  many  hours  as  necessity  dic- 
tates." 

2.  Due  process  of  law. 

The  statutes  limiting  the  hours  of  labor  seem 
to  have  been  Inspired  by  those  claiming  to  have 
an  interest  to  benefit  the  laborer  or  employee. 
And  yet  one  of  the  chief  grounds  upon  which 
such  statutes  have  been  assailed,  is,  that  it  de- 
prives a  person  of  the  right  to  dispose  of  his 
labor — which  to  him  is  his  property — without 
due  process  of  law. 
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formed.  As  a  general  proposition,  this  is 
doubtless  true.  The  state  may  prescribe 
regulations  for  the  conduct  of  its  employees. 
Those  employees  must  comply  with  the 
mandate  of  the  legislature.  If,  in  the  case 
of  a  private  person,  his  foreman  or  manager 
should,  in  intentional  violation  of  the  mas- 
ter's command  exact  more  than  eight  hours' 
work  a  day  from  the  men  working  under 
him,  the  master  might  discharge  him, 
even  though  his  contract  of  employ- 
ment was  for  a  definite  term.  In  the  case 
of  the  state,  the  employer  being  not  only 
master,  but  sovereign,  it  may  be  that  it 
could  go  further,  and  make  the  violation  of 
its  mandates  criminal.  This  statute,  how- 
ever, docs  not  deal  with  employees, — at 
least  not  exclusively  with  them.  The  sec- 
tion reads:  "Any  person  or  corporation 
who,  contracting  with  the  state  or  a  munici- 
pal corporation,  shall  require  more  than 
eight  hours'  work  for  a  day's  labor  .  .  . 
is  guilty  of  a  misdemeanor."  The  statute 
does  not  define  the  meaning  of  "contracting 
with  the  state  or  a  municipal  corporation." 
Doubtless  a  person  who  is  a  mere  employee 
of  the  state,  or  of  a  municipal  corporation, 
contracts  for  the  performance  of  his  service. 
I  suppose,  however,  the  statute  was  intended 
to  apply  to  the  case  of  what  is  known  in 
law  as  an  "independent  contractor;"  that  is 
to  say,  one  who  contracts  to  perform  the 
work  at  his  own  risk  and  cost, — ^the  work- 
men being  his  servants,  and  he  (not  the 
state  or  corporation  with  whom  he  con- 
tracts)   being  liable  for  their  misconduct. 


If  it  does  not  apply  exclusively  to  such  con- 
tractors, it  includes  them.  If  not»  that  is 
the  end  of  this  case,  for  it  does  not  appear 
in  the  indictment  that  the  defendant  was 
not  an  independent  contractor.  Now,  while, 
as  I  have  said,  if  the  state  itself  prosecutes 
a  work,  it  may  dictate  every  detail  of  the 
service  required  in  its  performance, — pre- 
scribe the  wages  of  workmen,  their  hours  of 
labor,  and  the  particular  individuals  who 
may  be  employed — ^no  such  right  exists 
where  it  has  let  out  the  performance  of  the 
work  to  a  contractor,  unless  it  is  reserved 
by  the  contract.  The  state  in  this  respect 
stands  the  same  as  its  citizens.  Its  rights 
are  just  as  great  as  those  of  private  citi- 
zens, but  no  greater. 

As  the  law  cannot  be  upheld,  either  as  a 
valid  exercise  of  the  police  power  or  be- 
cause the  work  was  being  done  for  the  state, 
to  sustain  it,  some  other  ground  must  be 
found  on  which  it  may  rest.  Only  one  is 
suggested.  On  the  same  day  upon  which 
the  section  oif  the  Penal  Code  before  us  be- 
came a  law,  there  was  enacted  chapter  415, 
p.  461,  of  the  Laws  of  1897,  known  as  the 
**labor  law."  By  §  3  of  that  act  it  was  pro- 
vided that  eight  hours  should  constitute  a 
legal  day's  work  for  all  classes  of  employees 
in  this  state,  except  those  engaged  in  farm 
and  domestic  labor,  unless  otherwise  pro- 
vided by  law.  It  was  further  provided  that 
this  should  not  prevent  an  agreement  for 
overwork  for  extra  compensation.  By  chap- 
ter 567,  p.  1172,  of  the  Laws  of  1899,  this 
section  was  amended  so  as  to  withdraw  from 


The  ordinance  of  a  municipality  prohibiting 
the  carrying  on  of  public  laundries  and  wash 
houses,  within  certain  prescribed  limits  of  the 
municipality,  from  10  o'clock  at  night  until  6 
o'clock  in  the  morning,  Is  not  void  on  the 
ground  that  It  deprives  a  man  of  the  right  to 
labor  at  all  times,  or  on  the  ground  that  it  is 
unreasonable  in  its  requirements,  in  restraint  of 
trade,  or  upon  any  other  ground  apparent  upon 
the  face  of  the  ordinance.  Soon  Hing  v.  Crow- 
ley, 118  U.  S.  703,  28  L.  ed.  1145,  5  Sup.  Ct. 
Rep.  730. 

The  act  of  the  legislature  of  Nebraska,  ap- 
proved March  31,  1809,  to  regulate  or  limit  the 
hours  of  employment  of  females  In  manufactur- 
ing, mechanical,  and  mercantile  establishments, 
hotels  and  restaurants;  to  provide  for  Its  en- 
forcement and  a  penalty  for  its  violation  ;  which, 
in  effect,  is  only  a  fair  and  reasonable  exercise 
of  the  police  power,  and  does  not  deprive  any 
citizen  of  his  property,  or  the  reasonable  use 
thereof,  without  due  process  of  law,  and  does 
not  prohibit  the  right  of  contract,  but  merely 
regulates  the  same  in  a  reasonable  manner. — 
is  not  In  conflict  with  the  Constitution,  and  is 
in  all  things  valid.  Wenham  v.  State,  65  Neb. 
394,  58  L.  R.  A.  825,  91  N.  W.  421. 

Forbidding  the  employment  of  females  in  cer- 
tain establishments  more  than  ten  hours  a  day 
does  not  unconstitutionally  deprive  them  of 
life,  liberty,  or  property.  State  v.  Buchanan, 
29  Wash.  602,  59  L.  R.  A.  842,  92  Am.  St.  Rep. 
930,  70  Pac.  52. 
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The  right  to  contract  necessarily  includes  the 
right  to  fix  the  price  at  which  labor  shall  be 
performed,  and  the  mode  and  time  of  payment. 
Each  is  an  essential  element  of  the  right  to  con- 
tract; and  whosoever  is  restricted  in  either^ 
as  the  same  is  enjoyed  by  the  community  at 
large,  is  deprived  of  liberty  and  property.  Low 
V.  Rees  Printing  Co.  41  Neb.  127,  24  L,  R.  A. 
702,  43  Am.  St.  Rep.  670,  59  N.  W.  362. 

And  so  a  statute  which  provides  that  for 
all  classes  of  mechanics,  servants,  and  laborers, 
excepting  those  employed  in  farm  or  domestic 
labor,  a  day's  work  should  not  exceed  eight 
hours,  and  that,  for  working  any  employee  over 
the  prescribed  time,  the  employer  should  pay 
extra  compensation.  In  Increasing  geometrical 
progression,  for  the  excess  over  eight  hours  (the 
rate  of  payment  for  the  eighth  hour  being  taken 
as  the  basis  upon  which  to  reckon  such  progres- 
sion),— is  unconstitutional,  as  the  constitu- 
tional right  of  the  parties  to  contract  with  ref- 
erence to  compensation  for  services  is  denied. 
Ihid. 

Under  the  United  States  Constitution,  as  well 
as  that  of  Ohio,  no  person  can  be  denied  the 
equal  protection  of  the  laws,  or  be  deprived  of 
his  property,  against  his  consent,  without  due 
process  of  law  ;  nor  can  It  be  taken  from  him,, 
even  for  a  public  use,  without  compensation. 
Wheeling  Bridge  &  Terminal  R.  Co.  v.  Gil  more, 
8  Ohio  C.  C.  658. 

And  so,  so  much  of  the  provisions  of  the 
section  of  a  statute  as  provides  that  ten  hours 
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the  exception  provided  by  it  work  done  by 
or  for  the  state  or  a  municipal  corporation, 
^r  by  contractors  or  subcontractors  there- 
with. It  further  provided  that  every  con- 
tract with  the  state  or  a  municipal  cor- 
poration which  involved  the  employment 
of  laborers,  workmen,  or  mechanics  should 
•contain  a  stipulation  that  no  laborer,  work- 
man or  mechanic  in  the  employ  of  the  con- 
tractor, subcontractor,  or  other  persons 
doing  or  contracting  to  do  the  whole  or  a 
part  of  the  work  contemplated  by  the  con- 
tract should  be  permitted  or  required  to 
work  more  than  eight  hours  in  any  one  cal- 
endar day,  except  in  cases  of  extraordinary 
emergency  caused  by  fire,  flood,  or  danger  to 
life  or  property,  and,  in  substance,  that  for 
failure  to  comply  with  this  stipulation  the 


contractor  should  forfeit  his  contract  and 
his  compensation.  It  is  contended  that  the 
legislature  may  punish  criminally  a  viola- 
tion by  the  contractor  of  his  obligations 
assumed  under  the  provisions  of  this  law. 
This  presents  the  question  of  whether  the 
legislature  can  make  the  breach  of  a  civil 
contract,  solely  as  such,  a  criminal  offense. 
I  am  not  now  prepared,  either  to  assert,  or 
deny,  the  correctness  of  the  prc^Kwition.  The 
only  case  in  which  there  is  any  discussion 
of  the  question  which  thus  far  has  come  to 
my  attention  is  that  of  Robertson  v.  Bald- 
u)in,  165  U.  S.  275,  41  L.  ed.  715,  17  Sup. 
Ct.  Rep.  326.  There  the  discussion  is  cur- 
sory and  incidental,  the  question  not  being 
necessarily  involved  in  the  case.  The  ap- 
ptel  presented  the  constitutionality  of  the 


shall  constitute  a  day's  work,  and  for  every 
hour  that  any  conductor,  fireman,  engrineer, 
l>rakeman,  or  any  trainman,  or  any  telegraph 
operator  of  any  company,  who  works  under  the 
directions  of  a  superior,  or  at  the  request  of  the 
company,  shall  work  overtime,  he  shall  he  paid 
for  such  extra  services  in  addition  to  his  per 
diem,  is  unconstitutional  and  void.     Ibid, 

See  Re  Eight-Hour  Law,  21  Colo.  29,  39  Pac. 
328,  infra,  II.  b. 

8.  B^al  protection  of  the  latos. 

A  still  further  constitutional  objection — so 
to  speak — has  been  made  to  those  statutes 
which  assume  to  limit  or  regulate  the  time  or 
hours  of  labor  or  employment,  which  seek  to 
restrict  the  time  or  hours  of  work  of  persons 
engaged  in  a  particular  class  of  business,  as 
barber  shops,  bakeries,  laundries,  etc.,  viz., 
that  such  a  law  discriminates  between  those 
engaged  in  such  designated  employment  and 
those  engaged  in  other  classes  of  business; 
and  to  other  statutes  which  apply  to  all  classes 
of  employment  except  a  designated  one  or  a 
mentioned  few, — that  such  laws  discriminate 
in  favor  of,  or  against,  the  latter.  These  ob- 
jections are  upon  the  ground  that  such  stat- 
utes deny  equal  protection  of  the  laws. 

The  ordinance  of  a  municipality  prohibiting 
the  carrying  on  of  public  laundries  and  wash 
houses,  within  certain  prescribed  limits  of  the 
municipality,  from  10  o'clock  at  night  until  6 
o'clock  in  the  morning,  is  not  void  on  the 
^ound  that  it  discriminates  between  those  en- 
gaged in  the  laundry  business  and  those  en- 
gaged in  other  classes  of  business,  or  between 
the  different  classes  of  persons  engaged  in  the 
laundry  business.  Soon  Hing  v.  Crowley,  113 
TJ.  S.  703,  28  L.  ed.  1145,  5  Sup.  Ct.  Rep.  .730. 

The  equal  protection  of  the  laws  is  not  denied 
to  a  contractor  for  a  public  work,  or  his  em- 
ployees, by  the  provision  of  Kan.  Gen.  Stat. 
1901,  Sf  3827-3829,  making  it  a  criminal  offense 
for  such  contractor  to  permit  or  require  an 
employee  to  perform  labor  upon  the  work  in  ex- 
cess of  eight  hours  each  day.  Atkin  v.  Kansas, 
191  U.  S.  207,  48  L.  ed.  148,  24  Sup.  Ct  Rep. 
124. 

A  statute  which  provides  that  for  all  classes 
of  mechanics,  servants,  and  laborers,  excepting 
those  engaged  in  farm,  or  domestic  labor,  a 
day's  work  should  not  exceed  eight  hours. 
Is  unconstitutional  because  the  discrimination 
e5  L.  R.  A. 


against  farm  and  domestic  labor  is  special  leg- 
islation. Low  V.  Rees  Printing  Co.  41  Neb. 
127,  24  L.  R.  A.  702,  43  Am.  St.  Rep.  670.  69 
N.  W.  362. 

In  Re  Bight-Hour  Law,  21  Colo.  29,  39  Pac. 
328,  the  supreme  court  of  Colorado,  in  answer 
to  certain  questions  propounded  to  it  under  the 
provisions  of  the  Constitution  by  a  resolution 
of  the  house  of  representatives,  as  to  whether 
a  statute  providing  that  "eight  hours  shall 
constitute  a  legal  day's  labor  in  all  mines,  fac- 
tories, and  smelters  in  this  state,"  be  consti- 
tutional and  legal,  said:  "It  is  not  competent 
for  the  legislature  to  single  out  the  mining, 
manufacturing,  and  smelting  industries  of  the 
state,  and  impose  upon  them  restrictions  with 
reference  to  the  hours  of  the^r  employees  from 
which  other  employees  of  labor  are  exempt. 
An  act  such  as  proposed  would  be  manifestly  in 
violation  of  the  constitutional  inhibition  against 
class  legislation." 

A  statute  prohibiting  the  employment  of  fe- 
males in  any  factory  or  workshop  for  more  than 
eight  hours  a  day  is  unconstitutional  as  partial 
and  discriminating  In  its  character,  whether  ap- 
plying only  to  manufacturers  of  wearing  apparel 
and  other  like  articles,  or  to  manufacturers  of 
all  kinds  of  products.  Ritchie  v.  People,  155 
III.  98,  29  L.  R.  A.  79.  46  Am.  St.  Rep.  315. 
40  N.  B.  457. 

See  People  v.  Warren,  77  Hun,  120,  28  N. 
Y.  Supp.  303;  People  «r  rel.  Warren  v.  Beck, 
144  N.  Y.  225,  39  N.  B.  80,— infra,  V. ;  State  er 
rel  Bramley  v.  Norton,  5  Ohio  N.  P.  183,  infra, 
II.  b. 

4.  Impairing  obligation  of  contract. 

A  statute  which  provides  that  "no  minor 
under  the  age  of  eighteen  years,  and  no  woman 
over  that  age,  shall  be  employed  in  laboring,  by 
any  person,  firm,  or  corporation,  in  any  manu- 
facturing establishment  .  .  .  more  than  ten 
hours  in  any  one  day,"  is  not  repugnant  to  the 
clause  of  the  Constitution  for  the  reason  that 
it  impairs  the  obligation  of  a  contract.  The 
claim  of  the  defendant,  a  corporation,  was  that 
the  act  of  incorporation  was  a  contract  with 
the  commonwealth,  and  that  the  statute  im- 
paired that  contract.  Com.  v.  Hamilton  Mfg. 
Co.  120  Mass.  383. 

b.  Under  state  Constitution. 

Whether  or  not  the  provisions  of  statutes  ot 
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Federal  statute  which  authorizes  the  arrest 
of  deserting  seamen  and  the  return  to  the 
vessels  which  they  may  have  deserted  which 
was  challenged  as  violating  the  13th  Amend- 
ment of  the  Constitution  forbidding  slav- 
-ery  or  involuntary  servitude.  The  statute 
was  held  good.  In  the  majority  opinion, 
Judge  Bro^'n,  after  referring  to  an  English 
statute  which  made  artificers  and  handi- 
craftsmen, who  might  desert  the  service  of 
their  masters  before  the  expiration  of  the 
iperiod  for  which  they  had  contracted  to 
«erve,  subject  to  imprisonment,  said:  '^The 
breach  of  a  contract  for  personal  services 
has  not,  however,  been  recognized  in  this 
country  as  involving  a  liability  to  criminal 
punishment,  except  in  the  cases  of  soldiers, 
Miilors,    and    possibly    some    others;     nor 


would  public  opinion  tolerate  a  statute  to 
that  eifect."  In  his  dissenting  opinion, 
Judge  Harlan  said:  "If  it  be  said  that 
government  may  make  it  a  criminal  offense, 
punishable  by  fine  or  imprisonment,  or  both, 
for  anyone  to  violate  his  private  contract 
voluntarily  made,  or  to  refuse  without  suf- 
ficient reason  to  perform  it, — a  proposition 
which  cannot,  I  think,  be  sustained  at  this 
day  in  this  land  of  freedom, — ^it  would  by 
no  means  follow  that  government  could," 
etc.  Granting,  however,  the  claim  that  the 
legislature  can  provide  for  the  punishment 
criminally  of  a  wilful  violation  by  the  con- 
tractor of  the  contract  provisions  alluded 
to,  it  is  sufficient  to  say  that  the  statute 
before  us  does  not  purport  to  do  anything 
of  that  kind.    If  it  had  provided  that  any 


the  kind  beinff  considered  are  obnozloas  to  the 
Constitution  of  a  state,  is  treated  in  the  fol- 
lowing cases : 

The  statute  of  Kansas  providing  that  eight 
hours  shall  constitute  a  day's  worlc  for  all  lab- 
orers, workmen,  mechanics,  and  other  persons 
employed  by  or  on  behalf  of  the  state,  or  by  or 
on  behalf  of  any  county,  city,  township,  or 
other  municipality  in  the  state,  is  a  direction 
of  the  state  to  its  agents,  by  which  the  state 
declares  that  all  such  laborera,  etc.,  engaged  In 
its  service  shall  not  work  thereunder  more  than 
«igbt  hours  per  day,  and  is,  consequently,  con- 
stitutional and  valid.  Re  Dalton,  61  Kan.  267, 
47  L.  R.  A.  380,  50  Pac.  886. 

A  statute  which  nrovides  that  "no  minor  un- 
der the  age  of  eighteen  years,  and  no  woman 
over  that  age,  shall  be  employed  in  laboring,  by 
any  person,  firm,  or  corporatfon,  in  any  manu- 
facturing establishment  .  .  .  more  than 
ten  hours  In  any  one  day"  violates  no  right  of 
a  woman  to  labor  in  accordance  with  her  own 
Judgment  as  to  the  number  of  hours,  as  it  does 
not  limit  her  right  to  labor  as  many  hours  per 
•day  or  per  week  as  she  may  desire,  or  forbid 
her  laboring  in  any  particular  business  or  occu- 
pation as  many  hours  per  day  or  per  week  as 
«he  may  desire,  but  merely  prohibits  her  being 
employed  continuously  In  the  same  service  more 
than  a  certain  number  of  hours  per  day  or 
week,  which  Is  clearly  within  the  power  of  the 
legislature.  Com.  v.  Hamilton  Mfg.  Co.  120 
Mass.  883. 

In  answer  to  a  question  by  the  house  of  rep- 
resentatives whether  a  statute  providing  that 
«ight  hours  should  constitute  a  day's  labor  in  all 
mines,  factories,  and  smelters  would  be  consti- 
tutional and  legal,  the  supreme  court  of  Colo- 
rado said  that  the  bill  violated  the  right  of 
jwrties  to  make  their  own  contracts, — a  right 
guaranteed  by  the  Bill  of  Rights  of  Colorado 
4Uid  protected  by  the  14th  Amendment  of  the 
Constitution  of  the  United  States.  The  court 
further  said:  "For  an  able  and  comprehensive 
•exposition  of  the  constitutional  provisions  ap- 
plicable to  the  subject,  your  attention  Is  invited 
to  the  recent  case  of  Low  v.  Rees  Printing  Co. 
41  Neb  127,  24  L.  R.  A.  702,  43  Am.  St.  Rep. 
«70.  59  N.  W.  862,"  aupra,  II.  a,  2.  Re  Bight- 
Hour  Law,  21  Colo.  29,  39  Pac.  328. 

A  statute  making  it  unlawful  to  work  more 
than  eight  hours  per  day  in  mines  or  smelters 
is  in  violation  of  Const,  art.  2,  {  3,  guaranteeing 
liberty  and  the  right  to  acquire,  possess,  and 
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protect  property.  Be  Morgan,  26  Colo.  415, 
47  L.  R.  A.  52.  77  Am.  St.  Rep.  269,  58  Pac. 
1071. 

The  privilege  of  contracting  is  both  a  liberty 
and  a  property  right  of  which  one  cannot  be 
deprived  without  due  process  of  law;  and  the 
right  to  labor  or  employ  labor,  and  make  con- 
tracts in  raspect  thereto  upon  such  terms  as 
may  be  agreed  upon,  is  included  in  the  guar- 
anty  of  Const,  art.  2,  S  2,  that  no  person  shall 
be  deprived  of  life,  liberty,  or  property  without 
due  process  of  law.  -Ritchie  v.  People,  155  111. 
98,  29  L.  R.  A.  79,  46  Am.  St.  Rep.  316,  40 
N.  B.  457. 

And  a  statute  providing  that  no  female  shall 
be  employed  in  any  factory  or  workshop  more 
than  eight  hours  in  any  one  day,  or  forty- eight 
hours  in  any  one  week,  prohibits  both  the  em- 
ployer and  employee  from  entering  Into  a  con- 
tract of  employment  for  a  greater  time,  and  re- 
stricts their  right  to  contract  with  each  other 
with  reference  to  the  hours  of  labor.    Thid. 

The  legislature,  In  undertaking  to  Impose  an 
unreasonable  and  unnecessary  burden  upon  any 
one  citizen  or  class  of  citizena,  transcends  the 
authority  intrusted  to  it  by  the  Constitution,  al- 
though it  imposes  the  same  burden  upon  all 
other  citizens  or  class  of  citizens.     Ibid. 

A  statute  prohibiting  the  employment  of  fe- 
males in  any  factory  or  workshop  more  than 
eight  hours  a  day  is  unconstitutional  as  a  pure- 
ly arbitrary  restriction  upon  the  fundamental 
right  of  the  citizen  to  control  his  or  her  own 
time  and  faculties,  and  a  substitution  of  the 
legislative  Judgment  for  that  of  the  employer 
and  employee  in  a  matter  about  which  they  are 
competent  to  agree  with  each  other.    Ibid. 

The  right  to  make  contracts  is  inherent  and 
inalienable  under  Const,  art.  2,  f  1,  declaring 
that  all  men  are  by  nature  free  and  independ- 
ent, and  have  certain  inherent  and  inalienable 
rights,  among  which  are  life,  liberty,  and  the 
pursuit  of  happiness;  and  any  attempt  un- 
reasonably to  abridge  it  is  unconstitutional. 
Ibid. 

A  statute  which  provides  that  ten  hours  shall 
constitute  a  day's  work,  and  that  the  em- 
ployees therein  named  shall  be  paid  for  every 
hour  In  excess  of  ten  which  they  shall  be  re- 
quired or  permitted  to  work  in  addition  to  their 
per  diem,  is  unconstitutional,  as  it  infringes 
directly  both  the  spirit  and  letter  of  S  1  of  the 
Bill  of  Rights,  providing  that  all  men  have 
certain    inalienable    rights,    among   which   are 
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person  who,  having  contracted  with  the 
state  or  a  municipality  not  to  require  or 
suffer  his  employees  or  workmen  to  labor 
more  than  eight  hours  a  day,  should  violate 
that  agreement,  then  the  question  discussed 
would  be  presented.  Prior  to  and  at  the 
time  of  the  enactment  of  the  section  of  the 
Penal  Code,  no  law  had  ever  required  mu- 
nicipcd  or  state  contracts  to  contain  any 
stipulation  as  to  the  time  the  contractors' 
workingmen  should  be  suffered  or  required 
to  labor.  The  labor  law,  as  originally 
passed,  on  the  same  day,  authorized,  in  ex- 
press terms,  overwork  for  extra  compensa- 
tion in  the  performance  of  state  and  munici- 
pal contracts.  The  penal  statute  draws  no 
distinction  between  contractors  whose  con- 
tracts had  been  made  prior  to  its  enact- 


ment»  and  those  who  might  contract  subse- 
quently. To  fall  within  its  provisions,  it 
was  sufficient  that  on  the  day  after  its  en- 
actment a  contractor  should  require  m6re 
than  eight  hours'  woric  a  day  though  he  was 
engaged  in  the  performance  of  a  contract 
years  old,  and  containing  no  agreement  re- 
lating to  the  hours  of  labor.  The  statute 
does  not  assume  to  punish  an  offender 
against  its  provisions  because  he  has  vio- 
lated any  contract,  but  solely  because  he 
has  done  the  prohibited  act,  i.  6.,  required 
more  than  eight  hours*  labor,  regardless  of 
the  terms  and  ccmditions  of  his  contract. 
The  statute  should  therefore  be  condemned 
in  its  entirety,  and  cannot  be  upheld  as  to 
the  limited  class  of  cases  in  which  it  may 
be  the  legislature  had  the  power  to  act,  but 


those  of  enjoying  and  defending  life  and  lib- 
erty, acquiring,  pomessing,  and  protecting  prop- 
erty, and  seeking  and  obtaining  happiness  and 
safety.  Wheeling  Bridge  &  Terminal  R.  Co.  v. 
Gilmore,  8  Ohio  C.  C.  658. 

In  State  ew  rel.  Bramle?  v.  Norton,  5  Ohio 
N.  P.  188,  the  Ohio  common  pleas  held  that 
an  ordinance  of  a  city  which  provided  that  the 
specifications  prepared  by  the  head  of  any  de- 
partment of  the  executive  branch  of  a  mnnlcl- 
pallty  for  any  public  work  or  Improvement,  and 
apon  which,  under  proper  advertisement,  bids 
should  be  received  for  the  performance  of  such 
work  or  the  making  of  any  sach  improvement, 
should  have  inserted  therein  a  clause  providing 
that  any  and  all  common  labor  performed  on 
such  work,  or  the  making  of  any  such  improve- 
ment, as  might  be  contemplated,  and  in  the  pur- 
suance of  any  such  specifications,  should  not 
exceed  eight  hours  per  day,  was  in  conflict  with 
the  Bill  of  Rights  In  the  Ohio  Constitution,  and 
also  with  f  1  of  the  14th  Amendment  of  the 
Constitution  of  the  United  States.  .  The  court 
took  the  position  that  this  was  not  a  case  where 
the  occupation  or  industry  pursued  was  in- 
jurious to  either  the  morals,  health,  safety,  or 
welfare  of  the  public;  and  so  by  Inference  ad- 
mitted that,  in  case  it  were,  the  ordinance 
would  have  been  valid  under  the  police  power 
of  the  legislature. 

In  an  action  by  a  contractor  with  a  city  to 
recover  a  balance  claimed  to  be  due  In  his 
favor  from  the  city  as  the  unpaid  balance  of 
the  contract  price  for  the  construction  of  a 
sewer  for  the  city,  such  contract  containing  a 
stipulation,  as  required  by  the  act  of  the  leg- 
islature to  provide  for  limiting  the  hours  of 
daily  service  of  laborers,  workmen,  and  me- 
chanics employed  upon  public  works  of,  or  the 
work  done  for,  the  state  of  Ohio,  or  any  politi- 
cal subdivision  thereof,  providing  for  the  viol- 
latlon  'of  certain  stipulations  in  contracts  of 
public  works,  and  imposing  penalties  for  viola- 
tions of  the  provisions  of  the  act,  and  providing 
for  the  enforcement  thereof,  that  said  contrac- 
tor should  not  require  or  permit  any  of  his 
employees  to  labor  more  than  eight  hours  In 
any  one  day,  and,  as  a  penalty  for  a  violation 
of  such  stipulation,  the  forfeiture  of  $10  for 
each  employee  who  should  be  required  or  per- 
mitted to  work  more  than  eight  hours  in  any 
one  calendar  day, — where  by  way  of  answer, 
and  as  and  for  its  only  defense,  such  city  re- 
lies upon  and  pleads  its  right  to  withhold  and 
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retain  from  such  contractor  by  way  of  for- 
feiture, and  as  penalty  for  his  breach  of  such 
stipulation,  an  amount  equal  to  the  amount 
claimed  by  said  contractor  to  be  due  him  on 
said  contract, — such  answer  Is  demurrable,  as 
the  act  is  obnoxious  to  the  Constitution  of  the 
state,  violating  and  abridging,  as  it  does,  the 
right  of  parties  to  contract  as  to  the  number 
of  hours'  labor  which  shall  constitute  a  day*s 
work,  and  invades  and  violates  the  right  both 
of  liberty  and  of  property,  as  It  takes  from 
municipalities  and  contractors  and  subcontrac- 
tors the  right  to  agree  with  their  employees 
upon  the  question  as  to  the  number  of  hours 
which  shall  constitute  a  day's  work.  Cleveland 
V.  Clements  Bros.  Constr.  Co.  67  Ohio  St.  197, 
59  L.  R.  A.  775,  98  Am.  St.  Rep.  670,  65  N.  B. 
885. 

See  People  v.  Lochner,  177  N.  Y.  145,  69  N. 
E.  378,  supra,  II.  a,  1. 

III.  Police  power  of  state. 

In  order  to  sustain  the  validity  of  statutes 
which  would  otherwise  be  plain  and  clear  vio- 
lations of  the  Federal  or  a  state  Constitution, 
what  Is  commonly  known  as  the  "police  power" 
of  the  state,  is  Invoked.  This  power  has  been 
variously  defined  as  that  which  Is  vested  in  the 
legislature  to  make  such  laws  as  it  shall  judge 
to  be  for  the  public  good ;  the  power  to  govern 
men  and  things,  extending  to  the  protection  of 
the  lives,  limbs,  health,  comfort,  and  quiet  of 
all  persons,  and  the  protection  of  all  property, 
within  the  state;  the  authority  to  establish 
such  rules  and  regulations  for  the  conduct  of 
all  persons  as  may  be  conducive  to  the  public 
Interests.  The  exercise  of  It  has  generally  been 
left  with  the  Individual  states,  but  In  such  exer- 
cise a  state  may  not  Invade  the  domain  of  the 
national  government.  Most  of  the  law  on  the 
subject  of  police  power  has  been  the  growth  of 
the  nineteenth  century,  and  It  may  be  sal<^  of 
the  latter  half  of  It.  It  must  always  be  dis- 
tinguished from  the  administration  of  criminal 
law,  and  from  police  regulations  and  police  au- 
thority ;  nor  should  It  be  confused  with  eminent 
domain,  as  has  sometimes  been  done,  or  with 
the  power  of  taxation,  as  It  is  distinct  from 
both.  Three  general  rules,  or  rather  questions, 
are  said  to  be  Involved  in  considering  whether 
a  law  is  within  the  "police  power  :"  First,  Is 
there  a  threatened  danger?  Second,  Does  the 
regulation  Involve  a  constitutional  right? 
Third,  Is  the  regulation  reasonable? 
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has  not  acted.  In  the  case  of  Wynehamer 
V.  People,  13  N.  Y.  378,  cited  with  approval 
in  Re  Toicnsend,  39  N.  Y.  171,  180,  a  stat- 
ute authorizing  the  summary  oonflscation 
and  destruction  of  intoxicating  liquors  was 
declared  void,  as  violating  the  provisions  of 
the  Constitution  which  declares  that  no  per- 
son shall  be  deprived  of  life,  liberty,  or  prop- 
erty without  due  process  of  law.  It  was  held 
that  the  legislature  might  constitutionally 
prevent  the  future  manufacture  or  importa- 
tion of  such  liquors.  But  it  was  further 
held  that,  inasmuch  as  the  act  did  not  dis- 
criminate between  such  liquors  as  were  pos- 
sessed when  it  took  effect  as  a  law^  and 
such  as  that  might  thereafter  be  acquired 
by  importation  or  manufacture,  and  did  not 
warrant  any  defense  based  on  that  distinc- 


tion, it  (K)uld  not  be  sustained  in  respect  to 
any  liquor,  whether  existing  at  the  time 
when  the  act  took  effect,  or  acquired  subse- 
quently. This  case  is  not  similar  to  that 
recently  before  us  in  People  ex  rel,  Devery 
V.  Coler,  173  N.  Y.  103,  66  N.  E.  966,  where 
we  held  a  portion  of  the  statute  valid,  re- 
gardless of  the  question  whether  other  parts 
of  the  statute  were  constitutional  or  not. 

But  if  we  assume  that  the  statute  can  be 
upheld  as  one  inflicting  pimishment  for  the 
wilful  violation  of  a  contract,  and  if  we 
further  assiune  that  the  statute,  ew  proprio 
vigore,  imported  into  every  contract  subse- 
quently made  an  agreement  by  the  contract- 
or not  to  require  more  than  eight  hours' 
work  in  a  day  from  his  employees,  the  in- 
dictment  would   still  be  fatally  defective. 


The  police  power  of  the  state  is  that  power 
which  enables  it  to  promote  the  health,  comfort, 
safety,  and  welfare  of  society.  Ritchie  v.  Peo- 
ple. 155  III.  98,  29  L.  R.  A.  79,  46  Am.  St.  Rep. 
316.  40   N.  E.  457. 

It  is  the  province  of  the  courts  to  determine 
whether  a  statute  purporting  to  he  an  exercise 
of  the  police  power  of  the  state,  but  taking 
away  the  proi>erty  of  a  citizen  or  interfering 
with  his  personal  liberty,  is  an  appropriate 
measure  for  the  promotion  of  the  comfort, 
safety,  and  welfare  of  society.    Ibid. 

Statutes  passed  in  pursuance  of  the  police 
power  of  the  state  must  not  conflict  with  the 
Constitution,  and  must  have  some  relation  to 
the  end  sought  to  be  accomplished ;  and,  where 
their  ostensible  object  is  to  secure  the  public 
comfort,  welfare,  or  safety,  they  must  appear 
to  be  adapted  to  that  end,  and  cannot  invade 
the  rights  of  person  and  property  under  the 
guise  of  a  police  regulation  where  they  are  not 
such  in  fact.     Ibid. 

And  so  a  statute  prohibiting  the  employment 
of  women  in  factories  or  workshops  for  more 
than  eight  hours  a  day  cannot  be  sustained  as  a 
police  regulation  for  the  promotion  of  the  pub- 
lic health,  on  the  ground  that  it  is  designed  to 
protect  women  on  account  of  their  sex  and 
physique,  as  sex  is  no  bar,  under  the  Illinois 
Constitution  or  laws,  to  the  right  to  contract, 
and  the  mere  fact  of  sex  will  not  Justify  the  ex- 
ercise of  the  police  power  for  the  purpose  of 
Hmiting  the  exercise  of  such  right  by  a  woman, 
unless  there  is  some  fair,  Just,  and  reasonable 
connection  between  such  limitation  and  the  pub- 
lic health,  safety,  or  welfare;  and  there  is  no 
reasonable  ground  why  a  woman  should  be  de- 
prived of  the  right  to  determine  for  herself  how 
many  hours  during  each  day  she  can  and  may 
work  in  an  employment  conceded  to  be  lawful  in 
Itself  and  suitable  for  her  to  engage  in,  even  If 
the  police  power  can  be  exercised  to  prevent  an 
Injury  to  the  individual  engaged  in  a  particular 
calling.    Ibid. 

It  is  for  the  courts  to  determine  what  are 
the  subjects  upon  which  the  police  power  are 
to  be  exercised,  and  the  reasonableness  of  that 
exercise;  and  legislation  to  protect  a  citisen 
against  the  consequences  of  his  own  acts  is  not 
within  the  constitutional  exercise  of  the  police 
power.  He  Morgan,  26  Colo.  415,  47  L.  R.  A. 
62,  77  Am.  St.  Rep.  269,  68  Pac.  1071. 

The  ordinance  of  a  municipality  prohibiting 
the  carrying  on  of  public  laundries  and  wash 
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houses  within  certain  prescribed  limits  of  the 
municipality,  from  10  o'clock  at  night  until 
6  o*clock  in  the  morning,  is  purely  a  police  regu- 
lation within  the  competency  of  any  municipal- 
ity possessed  of  the  ordinary  powers  to  make. 
Barbier  v.  Connolly,  113  U.  S.  27,  28  L.  ed. 
923.  6  Sup.  Ct.  Rep.  357. 

And  a  Federal  tribunal  cannot  supervise  such 
regulation ;  any  correction  of  the  action  of 
municipal  bodies  in  such  matters  can  come 
only  from  state  legislation  or  state  tribunals 
Ibid. 

The  right  of  contract  is  subject  to  certain 
limitations  which  the  state  may  lawfully  im- 
pose in  the  exercise  of  its  police  power ;  and 
the  protection  of  the  health  and  morals,  as  well 
as  the  lives,  of  citizens  is  within  -the  police 
power  of  the  state  legislature.  Holden  v. 
Hardy,  109  U.  S.  366,  42  L.  ed.  780.  18  Sup. 
Ct.  Rep.  383,  Afllrming  14  Utah,  71,  37  L.  R. 
A.  103.  46  Pac.  756,  and  14  Utah,  96,  37  L.  R. 
A.  108,  46  Pac  1106. 

And  so  a  state  statute  limiting  the  period  of 
workmen  in  underground  mines,  or  in  the  smelt- 
ing, reduction,  or  refining  of  ores,  or  metals, 
to  eight  hours  per  day,  and  making  its  viola- 
tion a  misdemeanor,  is  a  valid  exercise  of  the 
police  power  of  the  state;  and  the  fact  that 
both  parties  are  of  full  age.  and  competent  to 
contract,  does  not  necessarily  deprive  the  state 
of  the  power  to  interfere,  where  the  parties 
do  not  stand  upon  an  equality,  or  where  the 
public  health  demands  that  one  party  to  the 
contract  shall  be  protected  against  himself. 
Ibid. 

A  limitation  of  the  duration  of  a  day's  work 
in  certain  employments  known  as  the  "eight- 
hour  law,"  is  a  valid  exercise  of  the  police 
power  of  the  state,  and  creates  for  the  em- 
ployee a  legislative  protection  which  is  with- 
out his  power  to  waive.  Short  v.  Bullion-Beck 
&  C.  Mln.  Co.  20  Utah,  20,  45  L.  R.  A.  603,  67 
Pac.  720. 

An  act  which  provides  that  no  adult  woman 
shall  be  employed  at  labor,  or  detained  in  any 
manufacturing  establishment,  mercantile  indus- 
try, laundry,  workshop,  renovating  works,  or 
printing  olBce,  for  any  longer  period  than 
twelve  hours  in  any  day.  or  for  a  longer  period 
than  sixty  hours  in  any  week,  is  clearly  within 
the  police  power  of  the  state  which,  while  It 
cannot  be  put  forward  as  an  excuse  for  op- 
pressive and  unjust  legislation,  may  be  law- 
fully resorted  to  for  the  purpose  of  preserving 
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To  make  out  an  offense  under  ibis  view  of 
the  law,  it  would  be  necessary  to  charge 
that  the  contractor,  in  one  way  or  the  other, 
either  by  express  agreement  or  by  force  of 
the  statute,  contracted  not  to  require  more 
than  eight  hours'  labor.  The  indictment 
does  not  charge  any  stipulation  to  that  ef- 
fect in  the  contract,  nor  does  it  charge  that 
tiie  contract  between  the  defendant  and  the 
county  of  Orange  was  made  subsequent  to 
the  enactment  of  the  statute.  There  is 
nothing,  therefore,  alleged,  which  charges 
that  the  d^endant,  by  requiring  more  than 
eight  hours'  labor,  violated  any  provision  of 
his  contract,  either  express  or  implied. 

The  order  should  he  reversed,  the  demur- 
rer sustained,  and  the  defendant  discharged. 

Bartlett,  Martli&t  and  Vann,  JJ.,  con- 
cur with  Cnllen,  J.  Parker,  Ch.  J.,  and 
Werner,  J.,  concur  in  the  result,  on  the 
sole  ground  that  the  indictment  is  insuffi- 
cient, because  it  fails  to  allege  that  the  con- 
tract therein  referred  to  was  made  subse- 
quent to  the  enactment  of  the  statute;  but 
they  dissent  from  even  the  expression  of  a 
doubt  as  to  the  power  of  the  state  to  enforce 
its  constitutional  mandate  by  making  a  vio- 
lation thereof  a  crime,  whether  such  viola- 


tion arises  under  a  contract  with  the  state 
or  otherwise. 

Halsht,  J.,  dissenting : 

The  demurrer  to  the  indictment  relied 
upon  is  to  the  effect  that  the  facts  stated 
therein  do  not  constitute  a  crime,  for  the 
reason  that  the  first  subdivision  ot  S  384^ 
of  the  Penal  Code,  under  which  the  indict- 
ment was  drawn,  is  unconstitutional  and 
void.  The  question,  therefore,  raised  for 
consideration  is  the  constitutionality  of 
that  act,  and  no  other  question  is  presented 
for  determination.  Whether  the  indictment 
is  defective  in  failing  to  charge  certain 
facts,  or  the  statute  is  wanting  in  some 
particular  to  make  it  effective,  are  ques- 
tions with  which  we  have  nothing  to  do  up- 
on this  review.  The  question  discussed 
upon  the  argument  of  this  appeal  was  the 
constitutionality  of  the  eight-hour  clause 
of  the  statute.  This  was  the  question  raised 
by  the  demurrer,  and  I  think  that  it  should 
now  be  decided  by  this  court.  If  questions 
other  than  this  are  to  be  now  determined^ 
then  I  think  a  reargument  should  be  or- 
dered, so  that  the  court  may  have  the  aid 
to  be  derived  from  a  careful  discussion  of 
the  questions  by  counsel. 


the  health,  safety,  or  morals ;  and  a  large  dis- 
cretion is  necessarily  vested  in  the  leffislature 
to  determine,  not  only  what  the  interests  of 
the  public  require,  but  what  measures  are 
necessary  for  the  protection  of  such  interests. 
The  object  of  such  legrlslation  is  the  good  of  the 
public  as  well  as  of  the  Individual ;  and  the  fact 
that  the  individual  is  willing  to  waive  protec- 
tion cannot  avail.  The  public  good  is  entitled 
to  protection  and  consideration ;  and,  in  order 
to  effectuate  that  object,  there  must  be  en- 
forced protection  to  the  individual, — such  indi- 
vidual must  submit  to  such  enforced  protection 
for  the  public  good.  Com.  v.  Beatty,  15  Pa. 
Super.  Ct.  5. 

In  Wenham  v.  State,  65  Neb.  304,  58  L.  R.  A. 
825,  91  N.  W.  421,  the  court  said :  "The  police 
power  of  the  state  cannot  be  put  forward  as  an 
excuse  for  oppressive  and  unjust  legislation, 
but  it  may  be  lawfully  resorted  to  for  the  pur- 
pose of  preserving  the  public  health,  safety,  or 
morals ;  and  a  large  discretion  is  vested  In 
the  legislature  to  determine,  not  only  what  the 
interests  of  the  public  require,  but  what  meas- 
ures are  necessary  for  the  protection  of  such 
interests.** 

In  answer  to  a  question  submitted  to  the 
supreme  court  of  Rhode  Island  by  the  gover- 
nor of  that  state,  as  to  whether  an  act  to  regu- 
late the  hours  of  labor  of  certain  employees  of 
street  railway  corporations  were  In  violation 
of  the  Constitution  of  the  state  of  Rhode  Is- 
land, the  court  advised  and  decided  that  the 
legislature  might,  under  its  police  power,  prop- 
erly limit  the  hours  of  labor  of  employees  of  a 
public-service  corporation,  such  as  a  street  rail- 
way company,  to  not  more  than  ten  out  of  twen- 
ty-four hours,  to  be  i>erformed  within  twelve 
consecutive  hours.  Re  Ten-Hour  Law,  24  R.  I. 
603,  61  L.  R.  A.  612,  54  Atl.  602. 

It  is  a  matter  of  universal  knowledge  with 
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all  reasonably  intelligent  people  of  the  present 
age  that  continuous  standing  on  the  feet,  by 
women,  for  a  great  many  consecutive  hours  is 
deleterious  to  their  health.  It  must  logically 
follow,  that  which  would  deleteriously  affect 
any  great  number  of  women,  who  are  to  be  the 
mothers  of  succeeding  generations,  must  neces- 
sarily affect  the  public  welfare  and  the  public 
morals.  State  v.  Buchanan,  29  Wash.  602,  69 
L.  R.  A.  .142,  92  Am.  St.  Rep.  930,  70  Pac.  52. 
A  statute  which  makes  it  unlawful  for  per- 
sons engaged  in  mining  for  minerals,  or  making 
excavations  beneath  the  surface  of  the  earth 
while  searching  therefor,  to  work  their  hands 
or  employees  at  such  labor  or  Industry  longer 
than  eight  hours  in  a  day  of  twenty-four  hours, 
and  providing  a  penalty  therefor,  is  a  proper 
exercise  of  the  police  power  of  the  legislature, 
exercised  In  the  interest  of  the  health  and 
safety  of  such  employees.  To  hold  that  the 
performance  of  work  in  underground  mines,  in 
a  deep  mineral  shaft  full  of  smoke  and  neces- 
sarily damp,  is  not  attended  with  danger  to 
health,  but  is  equally  healthy  with  the  ordi- 
nary pursuits  in  the  open,  fresh  air  and  light,  is 
simply  a  position  opposed  to  all  natural  laws 
of  health.  State  v.  Cantweil  (Mo.)  78  S.  W. 
569. 

IV.  Right  to  extra  compensation  for  labor  in 
excess  of  limited  time. 

As  win  be  seen  bv  the  cases  In  the  succeed- 
ing division,  the  question  has  not  infre- 
quently arisen,  whether,  in  those  Jurisdictions 
where  there  exists  a  statute  regulating  or  lim- 
iting the  time  or  hours  of  labor,  one  who  per- 
forms labor  or  service  in  excess  of  the  limited 
time  can  recover  for  such  excess  in  the  absence 
of  an  agreement  to  that  effect.  And,  as  will 
also  be  seen,  it  has  almost  invariably  been  de- 
cided  that  no  action   for  such   excess   can  be 
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*1.  The  aet  of  February  28,  1908,  pro- 
▼Idlnar  an  elorltt-lioar  day  for  all  Tfork- 
ingmen  In  mines,  smelters,  and  mills  for  the 
reduction  of  ores,  Is  not  void,  under  f  1  of 
article  1  of  our  state  Constitution,  guarantee- 
ing to  citixens  the  right  to  acquire  and  pos- 
sess property ;  nor  is  the  statute  in  conflict 
with  f  21  of  article  4,  which  provides  that. 
In  all  cases  where  a  general  law  can  be  made 
applicable,  all  laws  must  be  general  and  of 
uniform  operation  throughout  the  state. 

2.  Nor  la  tlie  act  mentioned  Inimical 
to  tbe  14tb  Amendment  to  the  Fed- 
eral Constitntlon,  which  provides  that 
**no  state  shall  make  or  enforce  any  law 
which  shall  abridge  the  privileges  or  im- 
munities of  citizens  of  the  United  States; 
nor  shall  any  state  deprive  any  person  of 
life  or  liberty  or  property  without  due  pro- 
cess of  law ;  nor  deny  to  any  person  within 
its  Jurisdiction  tbe  equal  protection  of  the 
law." 

8.  The  people,  and  thronorh  them  the 
levialatnre,  have  Bapreme  power  in 
all  matters  of  government  where  not  prohib- 
ited by  constitutional  limitations;  and,  while 
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the  powers  of  the  Federal  government  are 
restricted  to  those  delegated,  those  of  the 
state  government  embrace  all  that  are  not 
forbidden. 

4.  All  acts  of  the  legrlslatnre  are  pre- 
sumed to  be  -valid  until  it  is  clearly 
shown  that  they  violate  some  constitutional 
restriction. 

5.  The  leorialatare  has  inherent  au- 
thority, under  the  oreneral  police 
power  of  the  state,  to  enact  laws  for  the 
promotion  of  the  health,  safety,  and  welfare 
of  the  people,  and  its  arm  cannot  be  stayed 
when  exercised  for  these  purposes. 

6.  If  the  restriction  of  the  hours  of 
labor  be  deemed  a  regulation  or  limi- 
tation on  the  right  to  acquire  property,  the 
occupations  to  which  the  act  applies  are  not 
considered  healthful ;  and  it  was  therefore- 
within  the  power  and  discretion  of  the  legis- 
lature to  enact  the  statute  for  the  protection 
of  the  health  and  prolongation  of  the  llves- 
of  the  workingmen  affected,  and  the  resulting^ 
welfare  of  the  state. 

7.  Questions  relating  to  the  wisdom, 
policy,  and  expediency  of  statutes  are  for  the- 
people's  representatives  in  the  legislature  as- 
sembled, and  not  for  the  courts,  to  determine. 

(Belknap,  Oh,  J.,  aisaenta.) 

(January  11,  1904.) 


maintained  without  an  agreement  to  pay  for  the 
same. 

The  act  of  Congress  declaring  "that  eight 
hours  shall  constitute  a  day's  work  for  all 
laborers  or  workmen  .  .  .  employed  by  or 
on  behalf  of  the  government  of  the  United 
States'*  Is  in  the  nature  of  a  direction  by  the 
United  Slates  to  its  agents;  and  is  not  a  con- 
tract with  laborers  to  that  effect,  and  does  not 
prevent  the  officers  of  the  government  from 
making  agreements  with  laborers  by  which  the 
day's  labor  may  be  more  or  less  than  eight 
hours  a  day.  United  States  v.  Martin,  94  U.  S. 
400,  24  L.  ed.  128,  Reversing  10  Ct.  CI.  276; 
Averill  v.  United  SUtes,  14  Ct.  CI.  200. 

And  so  where  a  laborer  has  been  in  the 
habit  of  working  for  the  government  twelve 
hours  a  day  at  a  certain  compensation  per  day, 
and,  in  answer  to  his  request,  is  informed  that, 
if  he  wishes  to  remain  in  the  service,  he  must 
continue  to  work  twelve  hours  per  day,  and  re- 
ceives his  pay  accordingly,  he  cannot  after- 
wards recover  for  the  additional  time  over 
eight  hours  as  a  day's  labor.  United  States  v. 
Martin,  94  U.  S.  400,  24  L.  ed.  128,  Reversing 
10  Ct.  Cl.  276. 

Where  a  contractor  with  the  United  States 
employed  a  laborer  in  work  on  the  contract, 
and  was  to  pay  him,  there  was  no  privity  be- 
tween the  laborer  and  the  United  States,  to 
sustain  a  claim  for  wages,  as  the  mode,  manner, 
and  rate  of  the  contractor's  compensation  were 
a  matter  between  him  and  the  United  States, 
and  were  one  with  which  the  laborer  had  noth- 
ing to  do ;  and  a  claim  agafaist  the  government, 
by  the  laborer,  to  the  effect  that  he  had  labored 
ten  hours  per  day  on  the  contract,  and  claiming 
of  the  government  remuneration  for  the  extra 
additional  two  hours,  will  not  be  allowed.  Unit- 
ed SUtes  V.  Driscoll,  96  U.  S.  421,  24  L.  ed. 
847. 
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Under  U.  S.  Rev.  Stet.  S  8490,  U.  S.  Comp. 
Stat.  1901,  p.  2389,  providing  that  the  work- 
men in  the  mints  should  be  employed  at  wages 
'Ho  be  determined  by  the  director  of  the  mints" 
the  government  will  not  be  held  responsible  to 
a  watchman  who  is  on  duty  twelve  hours  each 
day,  where  the  director,  did  not  agree  to  pay 
him  for  the  time  beyond  eight  hours  per  day. 
Collins  V.  United  States,  24  Ct.  Cl.  840. 

Where  a  state  statute  provided  that  ten 
hours  of  actual  labor  should  be  a  legal  day's 
work  unless  the  contract  stipulated  for  a  longer 
time,  and  there  was  no  stipulation  in  words  be- 
tween the  parties  as  to  the  number  of  hours 
which  should  constitute  a  day's  work,  one  wha 
was  employed  by  a  paper  company  as  a  laborer 
In  its  pulp  mill  from  March  to  December,  which 
mill  was  run  the  whole  twenty-four  hours  by 
a  day  crew  and  night  crew,  the  men  in  each 
crew  alternating  eoch  week  in  their  work, — 
those  who  worked  in  the  day  time  in  one  week 
working  in  the  nighttime  in  the  succeeding 
week, — who  had  worked  in  this  manner  during 
the  term  of  his  employment,  and  knew  when 
he  began  work  that  there  were  two  crews  work- 
ing in  the  manner  described ;  and  who,  with  the 
other  workmen,  received  his  pay  of  a  sum  per 
day  agreed  upon  between  him  and  the  company 
for  each  day  he  had  been  employed  during  the 
week,  and  at  no  time  of  payment  complained  or 
objected  that  he  had  not  received  the  correct 
amount  due  him,  and  made  no  claim  for  pay- 
ment for  labor  performed  In  over  hours  until 
after  his  employment  had  terminated, — cannot 
afterward  recover  pay  for  the  extra  hours,  as 
an  agreement  is  express  none  the  less  that  it  is 
expressed  by  conduct,  and  not  by  words.  Flts- 
gerald  v.  International  Paper  Co.  96  Me.  220, 
52  Atl.  655. 

The  provision  of  a  statute  that  the  period* 
of  employment  of  working  men  in  all  under- 
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APPLICATION  for  a  writ  of  habeas  cor- 
pus to  obtain  petitioner's  release  from 
custody  to  which  he  had  been  committed  for 
violation  of  the  eight-hour  law.  Writ  de- 
nied. 

The  facts  are  stated  in  the  opinions. 

Mr.  F.  M.  Hnlfaker  for  petitioner. 

Messrs.  John  H.  Murphy,  Frank  P. 
Iiangan,  and  H.  F.  Bartlne,  with  Mr. 
Jamea  G.  Sweeney,  Attorney  General,  for 
the  State: 

A  statute  can  only  be  declared  unconstitu- 
tional where  specific  restrictions  upon  the 
power  of  the  legislature  can  be  pointed  out, 
and  the  case  can  be  shown  to  come  within 
them,  and  not  upon  any  general  theory  that 
the  statute  is  unjust,  or  oppressive,  or  im- 
politic, or  in  conflict  with  a  spirit  supposed 


to  pervade  the  Constitution,  but  not  ex- 
pressed in  words. 

Bavcycr  v.  Dooley,  21  Nev.  390,  32  Pac. 
437 ;  State  ex  rel.  Ash  v.  Parkinson,  5  Nev. 
23;  State  ex  rel.  Clark  v.  Irwin,  5  Nev.  120; 
Evans  v.  Job,  8  Nev.  337;  State  ex  rel. 
Dunn  V.  Humboldt  County,  21  Nev.  238,  29 
Pac.  974;  State  ex  rel.  Cutting  v.  Wester- 
field,  24  Nev.  37,  49  Pac.  654. 

If  an  act  can  be  EJven  two  interpretations, 
one  of  which  wilP^^ke  it  constitutional, 
and  the  other  imconstitutional,  it  will  be 
presumed  that  the  legislature  had  the  con- 
stitutional purpose  in  view;  and  the  law 
will  be  so  construed. 

Ex  parte  Livingston,  20  Nev.  284,  21  Pac. 
322. 

He  who  asserts  the  unconstitutionality  of 


ground  mines  or  workings,  or  in  smelters  or 
other  Institutions  for  the  reduction  or  refining 
of  ores  or  metals,  shall  be  eight  hours  per  day, 
applies  with  equal  force  to  the  employer  and 
employee ;  and  a  person  who  works  for  another, 
in  a  mill  or  reduction  works,  more  than  eight 
hours  per  day,  cannot  recover  the  quantum 
meruit  for  his  services  during  the  over  time. 
Short  V.  Bullion-Beck  &  0.  Min.  Co.  20  Utah. 
20,  45  L.  R.  A.  603,  57  Pac.  720. 

A  servant  may  claim  neither  an  express  nor 
an  implied  contract  to  pay  for  services  rendered 
under  a  contract  of  employment  which  is  in 
violation  of  laws  fixing  a  penalty  for  doing  the 
act  upon  which  recovery  is  sought ;  and  in  no 
case  can  a  contract  be  Implied  when  the  parties 
to  it  are  In  pari  delicto,  and  where  plaintiff, 
to  make  his  case,  must  resort  to  the  illegal 
transaction  in  proof  and  pleading.  Ibid.  One 
of  the  judges  dissented,  taking  the  ground  that 
the  laws  limiting  the  hours  of  labor  were  in- 
spired by  the  desire  to  protect  the  laborer  from 
the  rapacity  of  the  avaricious  employer,  and 
that  the  effect  of  the  majority  decision  was  to 
punish   the  employee. 

Under  an  ordinance  of  a  city  providing  that 
eight  hours  shall  constitute  a  full  day's  work, 
and  that  no  city  officials  shall  employ  workmen 
to  work  over  time  unless  such  overwork  be 
recommended  by  the  health  commissioner,  one 
who  works  more  than  eight  hours  per  day,  con- 
tinues to  draw  his  pay  without  protest  for  ten 
months,  signs  payrolls,  and  receives  orders  and 
cashes  the  same  without  a  suggestion  that  he 
is  not  fullv  satisfled  therewith.  In  the  absence 
of  an  express  contract,  cannot,  after  the  ex- 
piration of  eighteen  months,  maintain  an  ac- 
tion against  the  city  upon  the  technical  ground 
that  eight  hours  constitute  a  day's  work,  claim- 
ing that  during  all  these  months  his  pay  has 
been  but  a  fragment  of  the  amount  due.  Vogt 
V.  Milwaukee,  99  Wis.  258,  74  N.  W.  789. 

Where  one  aijrees  to  work  for  another  at  a 
stipulated  price  per  day,  and  accepts,  at  the  end 
of  each  week,  six  times  that  amount,  and  he 
does  not  demand  more  pay,  or  insist  on  a 
smaller  number  of  hours  of  work  per  day,  or 
exact  any  agreement  to  that  effect  from  his  em- 
ployer, by  continuing  in  the  employer's  service 
under  the  terms  of  the  employment  he  waives 
any  right  to  claim  additional  compensation,  and 
is  not  entitled  to  recover  from  his  employer  for 
hours'  work  in  addition  to  the  eight  hours  per 
day,  which  the  statute  provides  shall  const!- 
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tute  a  legal  day's  work.  Oriseli  v.  Noel  Bros. 
Flour,  Feed  Co.  9  Ind.  App.  251.  36  N.  B.  452. 

A  statute  providing  that  in  all  factories, 
workshops,  sawmills,  logging  or  lumber  camps, 
booms  or  drives,  mines  or  other  places  used  for 
mechanical,  manufacturing,  or  other  purposes, 
where  men  or  women  are  employed,  ten  hours 
per  day  shall  constitute  a  legal  day's  work ;  but 
that  nothing  in  the  act  shall  be  construed  to 
apply  to  domestic  or  farm  laborers,  or  other 
laborers  who  agree  to  work  more  than  ten 
hours  per  day, — does  not  apply  to  a  contract 
with  one  who  Is  an  expert  in  taking,  finishing, 
and  retouching  photographs,  nor  to  employment 
by  the  week,  month,  or  year,  but  only  applies 
to  factories,  etc.,  and  such  places  where  the 
mechanical  and  manufacturing  industries  of  the 
kind  mentioned  are  carried  on.  And  the  fact 
that  it  expressly  exempts  domestics  and  farm 
laborers  from  its  operation  does  not  imply  that 
labor  in  a  photograph  establishment  should  fall 
within  the  provisions  of  the  act,  Schurr  v. 
Savlgny,  85  Mich.  144.  48  N.  W.  547. 

It  was  not  the  intention  of  the  legislature,  by 
an  enactment,  that  eight  hours  should  consti- 
tute a  legal  day's  work  for  all  classes  of  me- 
chanics, worklngmen,  and  laborers,  excepting 
those  engaged  in  agricultural  or  domestic  labor, 
but  permitting  overwork  for  an  extra  compen- 
sation by  agreement  between  employer  and  em- 
ployee, to  regulate,  or  in  the  slightest  degree 
interfere  with,  contracts  or  agreements  between 
employers  or  employees,  as  the  permissive 
clause  clearly  shows.  And  where  the  circum- 
stances under  which  employment  is  taken  show 
that  more  than  eight  hours'  labor  will  be  ex- 
pected for  a  day's  work,  and  the  laborer  takes 
employment  and  works  beyond  eight  hours, 
there  can  be  no  recovery  for  extra  time,  unless 
expressly  agreed.  Helphenstine  v.  Hartig,  6 
Ind.  App.  172,  31  N.  E.  845. 

And  where  one  employed  as  an  engineer  to 
run  an  engine  in  a  mill,  before  he  accepted  the 
employment,  entered  into  an  agreement  with  his 
employer  concerning  the  labor  he  was  to  per- 
form and  the  compensation  he  was  to  receive, 
which  was  satisfactory  to  him ;  and  he  began 
work  in  pursuance  of  it,  and  continued  for  eight 
months, — it  will  be  presumed,  from  his  experi- 
ence as  an  engineer,  from  the  kind  of  mill, 
from  the  length  of  time  it  had  been  owned  and 
operated  by  the  employers,  and  from  the  fact 
that  he  did  not  accept  the  employment  until 
they  had  such  an  understanding  as   to   what 
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a  statute  must  establish  beyond  a  reasona- 
ble doubt  the  conflict  or  inconsistency  which 
renders  it  void. 

Denver  v.  Knowles,  17  Colo.  204,  17  L.  R. 
A.  135,  30  Pac.  1041 ;  Erie  d  N.  E.  R,  Co,  v. 
Casey,  26  Pa.  287;  Powell  v.  Com,  114  Pa. 
270,  60  Am.  Rep.  350,  7  Atl.  913;  Brown  v. 
Maryland,  12  Wheat.  436,  6  L.  ed.  678;  Og- 
den  V.  SoMidera,  12  Wheat.  270,  6  L.  ed. 
606;  8harples8  v.  Philadelphia,  21  Pa.  147, 
59  Am.  Dec.  782;  Munn  v.  Illinois,  94  U.  S. 
126,  24  L.  ed.  84 ;  State  v.  Peel  Splint  Coal 
Co.  36  W.  Va.  835,  17  L.  R.  A.  385,  15  S.  E. 
1000;  Pennsylvania  R.  Co.  v.  Riblet,  66  Pa. 
164,  5  Am.  Rep.  360;  University  of  Cali- 
fornia V.  Bernard,  57  Cal.  612;  Sinking 
Fund  Cases,  99  U.  S.  718,  25  L.  ed.  496; 
State  v.  Ah  Chew,  16  Nev.  50,  40  Am.  Rep. 


490 ;  Fletcher  v.  Peck,  6  Cranch,  87,  3  L.  ed. 
162;  Ah  Lim  v.  Territory,  1  Wash.  159,  9 
L.  R.  A.  396,  24  Pac.  588 ;  State  v.  Adding- 
ton,  77  Mo.  110;  State  em  rel,  Harris  v. 
Laughlin,  75  Mo.  147;  Humes  v.  Missouri 
P.  R.  Co,  82  Mo.  230,  52  Am.  Rep.  369; 
Leep  V.  St.  Louis,  I.  M.  d  S.  R,  Co.  58  Ark. 
414,  23  L.  R.  A.  264,  41  Am.  St.  Rep.  109, 
25  S.  W.  75 ;  Newland  v.  Marsh,  19  111.  385. 

That  the  law  may  seem  unreasonable,  op- 
pressive, or  absurd,  or  that  there  may  be 
objections  to  its  policy  or  expediency,  is  not 
sufficient  to  justify  its  judicial  repeal. 

New  York  v.  Miln,  11  Pet.  138,  9  L.  ed. 
662;  Cooley,  Const.  Lim.  164;  Nathan  v. 
Louisiana,  8  How.  73,  12  L.  ed.  993;  Patti- 
son  V.  Yuba  County,  13  Cal.  175;  Sharpless 
V.  Philadelphia,  21  Pa.   147,  59  Am.  Dec. 


wonid  be  expected  of  him.  and  the  compensation 
he  was  to  receive  for  his  labors,  as  to  enable 
them  to  enter  into  an  agreement  conceminsr  the 
same,  that  he  knew  what  the  cnetom  was,  and 
that  he  would  be  expected  to  labor  more  than 
eight  hours  for  a  day's  work.     Ibid. 

Where  one  performed  work  as  a  night  watch- 
man under  a  contract  with  a  street  railway 
company  for  a  certain  sum  per  night,  at  which 
rate  he  was  paid  each  half  month,  the  con- 
tract being  verbal,  and  nothing  having  been 
said  about  the  number  of  hours  to  constitute  a 
day's  work ;  and  he  and  the  company's  assistant 
superintendent  and  foreman  all  knew  that  it 
was  the  absolute  custom  and  Invariable  rule 
that  the  employees  should  work  as  many  hours 
as  the  convenience  or  business  of  the  company 
demanded,  for  the  pay  agreed  upon  as  one  day's 
pay ;  and  he  several  times  gave  written  orders 
upon  the  company  for  his  half-monthly  pay. 
specifying  the  number  of  days  and  the  amount 
figured  at  the  stipulated  price  per  day,  and 
gave  regular  receipts  stating  that  they  were 
in  full  of  all  demands  for  work  done  during  the 
regular  and  irregular  working  hours  in  the  ser- 
vice of  the  company,  up  to  and  including  the 
date  of  the  pay  roll  thus  receipted ;  which  how- 
ever he  had  not  read  until  the  last  receipt  was 
given,  when  he  left  the  company's  employ; 
when  the  receipt  was  read  to  him  before  he 
signed  It,  and  he  understood  it,  and  the  mean- 
ing of  the  words  used  in  It,  and  during  hia 
service  made  no  claim  for  any  extra  pay ;  and 
It  was  evident  that  he  knew  that  the  authority 
of  the  assistant  superintendent  and  foreman  to 
employ  men  was  limited  to  so  much  per  day, 
regardless  of  the  number  of  hours  work, — he 
cannot  recover  of  the  company  for  extra  hours' 
work  above  ten  hours  per  day  under  a  statute 
making  ten  hours  a  legal  day's  work  In  fac- 
tories, workshops,  etc.  Bartlett  v.  Street  R. 
Co.  82  Mich.  658,  46  N.  W.  1034. 

Plain tlfT  was  employed  by  the  superintendent 
of  the  department  of  docks  as  a  scowman  at  a 
certain  sum  per  day  for  his  services,  and 
worked  ten  hours  per  day,  and  in  an  action 
sought  to  recover  for  two  hours'  extra  work 
rendered  each  day,  basing  his  claim  on  the 
statute  which  provides :  "On  and  after  the  pas- 
sage of  this  act  eight  hours  shall  constitute  a 
day's  work  for  all  classes  of  mechanics,  work- 
tngmen,  and  laborers,  excepting  those  engaged 
in  farm  and  domestic  labor,  but  overwork  for 
extra  compensation  by  agreement  between  em- 
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ployer  and  employee  is  hereby  admitted."  At 
the  end  of  each  two  weeks  during  the  service 
plalntifT  received  payment  for  his  services  at 
the  stipulated  rate  per  day,  and,  at  the  time  of 
receiving  each  payment,  he  signed  a  pay  roll 
containing  a  receipt  in  full.  He  had  mentioned 
the  matter  of  extra  time  to  his  foreman,  but  he 
never  spoke  to  the  superintendent  or  any  other 
officer  on  the  subject,  and  never  found  any 
fault  with  the  time  returned  for  him,  and 
never  asked  to  have  any  over-time  returned.  It 
was  held  that  he  could  not  recover.  The  court 
said  that  by  settled  rules  of  construction  the 
provision  In  regard  to  overwork  for  extra  com- 
pensation by  agreement  between  employer  and 
employee  most  be  held  to  mean  that  neither 
extra  labor  can  be  required,  nor  extra  com- 
pensation demanded,  except  in  the  case  of  an 
agreement  therefor,  previously  made  by  the 
parties.  McCarthy  v.  New  York,  96  N.  Y.  1, 
48  Am.  Rep.  601. 

Under  an  agreement  whereby  the  plalntifT 
was  to  work  for  the  defendant  for  a  certain 
sum  per  week,  both  parties  at  the  time  of 
the  making  of  the  agreement  understanding 
that  the  work  was  of  such  a  nature  as  to  call 
for  the  constant  supervision  and  attention  of 
the  plaintiff  for  sixteen  hours,  but  that  the  ac- 
tual physical  labor  required  averaged  only  four 
hours,  per  day;  and  the  statute  provided  that 
"eight  hours'  work,  done  and  performed  In  any 
one  day,  shall  be  deemed  a  lawful  day's  work, 
unless  otherwise  agreed  by  the  parties," — 
plaintiff  was  not  entitled  to  recover  double  the 
amount  agreed  upon  because  of  having  worked 
double  the  number  of  hours  required  by  stat- 
ute for  a  day's  work.  Luske  v.  Hotchkiss,  37 
Conn.  219,  9  Am.  Rep.  314. 

Under  a  statute  which  provided  that  "In 
all  contracts  for  or  relating  to  labor  ten  hours 
of  actual  labor  shall  be  taken  to  be  a  day's 
work,  unless  otherwise  agreed  by  the  parties; 
and  no  person  shall  be  required  or  holden  to 
perform  more  than  ten  hours'  labor  in  any  one 
day,  except  in  pursuance  of  an  express  contract 
requiring  a  greater  time," — the  plaintiff  worked 
for  the  defendant  during  the  winter  months 
from  sunrise  to  sunset,  under  an  agreement  for 
a  specified  sum  per  day,  there  being  no  agree- 
ment as  to  how  many  hours  should  constitute 
a  day's  work.  The  court  held  that  it  was  a 
fact  for  the  Jury  to  find  whether  there  was  an 
Implied  agreement  that  the  number  of  hours 
from  sunrise  to  sunset  should  constitute  a  day's 
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Nevada  Sufbehe  Court. 


Jan., 


769;  Passenger  Oases,  7  How.  287,  402,  12 
L.  ed.  704,  752;  Leonard  v.  Wiseman,  31 
Md.  201 ;  Oom,  ex  rel.  Dysart  v.  M'Williams, 
11  Pa.  61;  DarM  v.  State,  3  Lea,  376  j  Var- 
ick  V.  Hmith,  5  Paige,  160,  28  Am.  Dec.  417 ; 
Williams  v.  Camtnack,  27  Miss.  209,  6  Am. 
Dec.  508 ;  Ah  Lim  v.  Territory,  1  Wash.  162, 
9  L.  R.  A.  305,  24  Pac.  688 ;  People  v.  Oill- 
son,  109  N.  Y.  406,  4  Am.  St.  Rep.  465,  17 
N.  E.  343. 

The  police  power  extends  to  the  protec- 
tion of  the  lives,  health,  and  property  of  the 
citizens,  and  to  the  preservation  of  good  or- 
der and  the  public  morals. 

Wallace  v.  Reno  (Nev.)  63  L.  R.  A.  337, 
73  Pac.  531 ;  Thorpe  v.  Rutland  d  B.  R.  Co, 
27  Vt.  140,  62  Am.  Dec.  626;  Coates  v.  New 
York,  7  Cow.  604;  Brick  Preshy,  Church  v. 
New  York^  6  Cow.  638 ;  Watertoton  v.  Mayo, 
109  Mass.  316,  12  Am.  Rep.  694;  4  Bl.  Com. 
162;  Coe  v.  Schultz,  47  Barb.  66;  Com.  v. 
Alger,  7  Cush.  53;  New  York  v.  Miln,  11 
Pet.  102,  9  L.  ed.  648. 

The  Constitution  presupposes  the  exist- 


ence of  the  police  power,  and  is  to  be  con- 
strued with  reference  to  that  fact. 

Carthage  v.  Frederick,  122  N.  Y.  273,  10 
L.  R.  A.  178,  19  Am.  St.  Rep.  490,  26  N.  E. 
480;  Sedgw.  Stat.  &  Const.  Law,  435;  Tiede- 
man,  Pol.  Power,  12;  Ex  parte  Shrader,  33 
Cal.  279 ;  Bostmi  Beer  Co.  v.  Massachusetts, 
97  U.  S.  25,  24  L.  ed.  989;  Boyd  v.  Alabama, 
94  U.  S.  045,  24  L.  ed.  302;  State  v.  Fosdiok, 
21  La.  Ann.  266;  Northwestern  Fertilizing 
Co.  V.  Hyde  Park,  97  U.  S.  669,  24  L.  ed. 
1039;  Butler  v.  Chambers,  36  Minn.  69,  1 
Am.  St.  Rep.  638,  30  N.  W.  308 ;  Powell  v. 
Com.  114  Pa.  265,  60  Am.  Rep.  360,  7  Atl. 
913,  127  U.  S.  678,  32  L.  ed.  253,  8  Sup.  Ct. 
Rep.  992,  1257 ;  Mugler  v.  Kansas,  123  U.  S. 
623,  31  L.  ed.  205,  8  Sup.  Ct.  Rep.  273,  29 
Kan.  253,  44  Am.  Rep.  634. 

It  is  not  necessary,  nor  is  it  possible,  to 
frame  a  statute  which  will  affect  more  than 
a  certain  class  of  people.  The  inquiry  to 
be  made  is  whether  or. not  the  statute  op- 
erates equally  upon  all  persons  who  are 
brought   within   the   relationship   and   cir- 


work,  and  that  it  might  be  implied,  from  the 
nature  of  the  employment  and  the  condact  of 
the  parties,  that  what  he  did  in  the  day  was 
to  be  reckoned  as  a  day's  work.  Brooks  v.  Cot- 
ton, 48  N.  H.  60,  2  Am.  Rep.  172. 

Under  the  act  of  May  24,  1888,  limiting  the 
hours  that  letter  carriers  in  the  city  shall 
be  employed  per  day,  a  letter  carrier  is  en- 
titled to  extra  pay  for  the  time  that  he  is  so 
employed  In  excess  of  eight  hours  a  day,  where 
he  is  directed  by  the  postmaster  to  work  the 
extra  hours,  as  the  postmaster  is  the  agent  of 
the  United  States  to  direct  the  employment  of 
letter  carriers,  and  they  are  entitled  to  pay 
for  the  time  they  are  employed,  during  the 
Intervals  between  their  trips,  in  the  postofBce 
in  such  manner  as  the  postmaster  may  direct, 
under  S  647  of  the  postal  laws  and  regulations 
of  1887.  United  States  v.  Post,  148  U.  S.  124. 
37  L.  ed.  392,  13  Sup.  Ct.  Rep.  667;  United 
States  V.  Gates,  148  U.  S.  134,  87  L.  ed.  896, 
13  Sup.  Ct.  Rep.  570,  Affirming  27  Ct  CI.  244. 

In  Garlmger  ▼.  United  States,  30  Ct.  CI.  473, 
the  facts  in  the  case  were  that  the  claimant 
was  in  the  employ  of  the  government  a  certain 
number  of  calendar  days,  for  which  his  com- 
pensation was  fixed  by  law  at  a  certain  sum 
per  day,  and  he  had  been  paid  that  sum  for 
each  of  said  number  of  calendar  days;  his 
claim  was.  and  the  court  allowed,  additional 
compensation,  for  the  reason  that  the  Treasury 
regulations  provided  that,  in  case  of  night 
work,  a  certain  number  of  hours  only  should 
be  required  of  each  inspector,  and  that,  if  cer- 
tain additional  service  was  required  of  him 
upon  any  given  night,  he  should  be  relieved 
from  duty  the  following  night.  It  appeared 
that  the  regulations  of  the  Treasury  Depart- 
ment, under  which  the  claimant  performed  ser- 
vices, and  which  had  the  force  of  law,  defined 
the  statutory  day  as  something  different  from 
the  calendar  day,  and  provided  expressly  that 
two  statutory  days'  service  might  be  rendered 
in  one  calendar  day,  and  that  such  regulations 
went  further,  and  provided  that  a  night  in- 
spector might  receive  pay  for  a  calendar  day 
during  which  he  rendered  no  service  whatever. 
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The  court  distinguished  United  States  v.  Mar- 
tin, 94  U.  S.  400,  24  L.  ed.  128,  supra,  saying 
that  the  distinction  between  the  two  was  that 
in  that  case  the  claimant  was  seeking  to  re- 
cover additional  compensation  for  extra  time 
where  such  additional  compensation  was  prohib- 
ited by  law.  That  here  the  suit  was  not  to 
recover  for  extra  time,  but  for  a  day's  service 
rendered  which  had  never  been  paid  for,  as  the 
claimant  had  done  two  days'  work,  and  had 
been  paid  for  only  one,  and  the  unpald-for  ser- 
vice was  not  additional  or  extra,  but  entire  and 
complete, — a  thing  by  Itself. 

See  People  v.  Warren,  77  Hun,  120,  28  N.  T. 
Supp.  303 ;  People  em  rel.  Warren  v.  Beck,  144 
N.  Y.  225.  39  N.  B.  80,— ^nfra,  V. 

V.  Criminal  liaWity  for  violation  of  statute. 

The  removal  of  obstructions  to  navigation 
In  the  river  and  harbor  of  the  country  is  a  part 
of  the  public  work  of  the  government.  Men 
employed  in  removing  such  obstructions  are  em- 
ployed upon  public  works ;  and  so  the  master  of 
a  steam  snag  boat  belonging  to  the  War  De- 
partment, who  employs  his  seamen  in  remov- 
ing such  obstructions,  and  exacts  from  them 
more  than  eight  hours'  labor  per  day  at  such 
work,  is  liable  to  indictment  under  the  United 
States  statute  forbidding  the  same.  United 
States  V.  Jefferson,  60  Fed.  786. 

A  United  States  statute  making  it  unlawful 
for  a  contractor  or  subcontractor  upon  any 
of  the  public  works  of  the  United  States,  whose 
duty  it  shall  be  to  employ,  direct,  or  control 
the  services  of  laborers  or  mechanics  upon  sucb 
public  works,  "to  require  or  *permit  any  such 
laborer  or  mechanic  to  work  more  than  eight 
hours  in  any  calendar  day  except  in  case  of 
extraordinary  emergency,"  is  within  the  rule 
In  which  the  only  intention  required  is  an  in- 
tention to  do  the  prohibited  act, — that  is  to 
say,  the  crime  is  complete  when  the  prohibited 
act  has  been  intentionally  done.  United  States 
V.  John  Kelso  Co.  86  Fed.  304. 

In  this  case  it  was  contended  for  the  defend- 
ant corpori^tion  that  the  intention  was  a  neces- 
sary element  of  the  crime,  and  the  corporation^ 
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cumstances  provided  for;  and,  if  a  statute 
does  this,  though  it  may  not  affect  every 
citizen  or  person  alike,  or  every  portion  of 
the  state,  it  is  not  open  to  constitutional  ob- 
jections. 

Ea  parte  Smith,  38  Cal.  710;  State  v. 
Consolidated  Virginia  Min,  Co,  16  Nev.  432; 
Missouri  P,  R.  Co.  v.  Mackey,  127  U.  S. 
206,  32  L.  ed.  107,  8  Sup.  Ct.  Rep.  1161; 
Budd  V.  New  York,  143  U.  S.  517,  36  L.  ed. 
247,  4  Inters.  Com.  Rep.  46,  12  Sup.  Ct. 
Rep.  468;  State  v.  Peel  Splint  Coal  Co,  36 
W.  Va.  832,  17  L.  R.  A.  385,  15  S.  E.  1000; 
Dent  V.  West  Virginia,  129  U.  S.  124,  32  L. 
ed.  626,  tt  Sup.  Ct.  Rep.  231;  Leep  v.  St, 
Louis,  I.  M,  &  S,  R.  Co.  68  Ark.  407,  23  L. 
R.  A.  264,  41  Am.  St.  Rep.  109,  25  S.  W. 
76;  New  Yofk  v.  Miln,  11  Pet.  139,  9  L.  ed. 
662;  McAunich  v.  Mississippi  d  M.  R.  Co, 
20  Iowa,  338;  State  v.  Nelson,  62  Ohio  St. 
88,  26  L.  R.  A.  317,  39  N.  E.  22. 

The  acfc  merely  limits  the  contract  of  the 
operator  of  the  mine,  smelter,  or  ore  reduc- 
tion works  with  his  employee  to  work  in 


any  of  such  places  more  than  eight  hours 
during  any  twenty-four  hours.  It  leaves 
him  free  to  hire  as  many  men  as  he  pleases 
to  continue  his  industry,  both  day  and 
night,  every  day  in  the  week,  month,  and 
year;  and  it  in  no  way  attempts  to  inter- 
fere with  the  rate  of  compensation. 

People  v.  Lochner,  73  App.  Div.  120,  76 
N.  Y.  Supp.  401;  Esser  v.  Spaulding,  17 
Nev.  289,  30  Pac.  896;  Holden  v.  Hardy, 
169  U.  S.  366,  42  L.  ed.  780,  18  Sup.  Ct. 
Rep.  383;  Tiedeman,  Pol.  Power,  §9  181- 
183;  Curtis  v.  O'Brien,  20  Iowa,  376,  89 
Am.  Dec.  643;  Moloney  v.  Newton,  85  Ind. 
565,  44  Am.  Rep.  46;  Kneettle  v.  Netoconib, 
22  N.  Y.  249,  78  Am.  Dec.  186;  Moxley  v. 
Ragdn,  10  Bush,  156,  19  Am.  Rep.  61; 
Hosier  v.  Rheem,  72  Pa.  64;  Bonier  v.  Sam- 
son Lodge,  K.  of  P.  102  Ind.  262,  1  N.  E. 
571;  Dugan  v.  Thomas,  79  Me.  221,  9  Atl. 
354;  Frishie  v.  United  States,  157  U.  S.  160, 
39  L.  ed.  657,  16  Sup.  Ct.  Rep.  686;  Taylor 
v.  Saurman,  110  Pa.  3,  1  Atl.  40;  Com. 
V.  Waite,  11  Allen,  264,  87  Am.  Dec.  711; 


as  such,  was  incapable  of  entertaining  a  crim- 
inal Intention;  but  the  court  held,  as  stated, 
that  the  intent  to  do  the  act  which  the  statute 
denominated  criminal  was  sufficient,  and  that 
the  intent  of  the  corporation  might  be  proved 
in  such  case  the  same  as  the  malicious  Inten- 
tion in  a  civil  action  for  a  malicious  prosecution 
or  malicious  libel. 

Where,  under  the  United  States  statute  for- 
bidding the  intentional  employment  of  laborers 
upon  public  Works  more  than  eight  nours  m 
each  day,  an  information  which  does  not  In  ex- 
press terms  charge  that  the  act  of  the  defend- 
ant in  requiring  and  permitting  its  laborers  to 
work  more  than  eight  hours  in  each  calendar 
day  was  intentional,  but  such  charge  is  neces- 
sarily implied  from  the  language  used  in  the 
information,  the  information  will  be  held  good 
after  verdict.  United  States  v.  San  Francisco 
Bridge  Co.  88  Fed.  891. 

Where  one  agrees  to  furnish  to  the  govern- 
ment of  the  United  States  two  barges,  to  be  de- 
livered within  a  certain  time  from  the  making 
of  the  contract,  which,  if  built  according  to 
certain  specifications  furnished  him,  are  to  be 
purchased  by  the  government  from  him,  the 
building  of  the  barges  is  In  no  sense  a  part  of 
the  public  works,  as  the  barges  are  his,  ana  are 
to  be  his  until  the  government  purchases  them. 
They  may  or  may  not  become  the  property  of 
the  government.  The  transfer  of  title  to  them 
depends  upon  conditions  which  cannot  be  de- 
termined until  the  barges  are  completed;  and 
so,  an  information  against  such  an  one  under 
the  act  of  Congress  forbidding  a  contractor 
or  subcontractor  to  employ  upon  any  of  the 
public  works  of  the  United  States  laborers  or 
mechanics  to  work  more  than  eight  hours  in 
any  calendar  day,  for  working  employees  over 
eight  hours  per  day  on  such  barges,  should  be 
dismissed,  and  the  defendant  discharged. 
United  States  v.  Ollinger,  65  Fed.  959. 

A  municipal  ordinance  making  it  a  misde- 
meanor for  any  person  when  having  labor  per- 
formed for  the  purpose  of  carrying  out  a  con- 
tract with  the  city,  to  demand,  receive,  or  con- 
tract for  more  than  eight  hours'  labor  in  one 
65  L.  R.  A. 


day  from  any  person  employed,  is  unconstitu- 
tional and  void.  The  court  said  that  It  was 
an  attempt  to  prevent  certain  parties  from  em- 
ploying others  in  a  lawful  business  and  paying 
them  for  their  services,  and  was  a  direct  in- 
fringement of  the  right  of  such  persons  to  make 
and  enforce  their  contracts.  That.  If  the  ser- 
vices to  be  performed  were  unlawful  or  against 
public  policy,  or  the  employment  were  such  as 
might  be  unfit  for  certain  persons,  the  ordinance 
might  be  upheld  as  a  sanitary  or  police  regula- 
tion, but  that  the  making  it  a  misdemeanor  for 
a  citizen  to  contract  with  another  for  services 
to  be  rendered  because  the  contract  is  that  he 
shall  work  more  than  a  limited  number  of 
hours  per  day  could  not  be  Justified.  Em  parte 
Kuback,  85  Cal.  274,  9  L.  R.  A.  482,  20  Am. 
St.  Rep.  226,  24  Pac.  737. 

While  the  council  of  a  city  has  a  right,  by 
ordinance,  to  designate  the  number  of  hours 
in  which  laborers  and  mechanics  shall  work  on 
the  public  works  of  a  city,  It  has  not  the  power 
to  make  a  violation  of  such  an  ordinance  a  mis- 
demeanor; a  misdemeanor  being  an  indictable 
offense  which  the  general  assembly  only  can 
create.  State  v.  McNally,  48  La.  Ann.  1460, 
36  L.  R.  A.  633,  21  So.  27. 

Purely  statutory  oCFenses  cannot  be  estab- 
lished by  implication  ;  and  so,  the  provision  that 
ten  hours'  labor,  performed  within  twelve  con- 
secutive hours,  shall  constitute  a  day's  labor, 
which  is  contained  In  {  2  of  the  New  York  act 
of  June  1,  1892,  and  the  provision  of  the  next 
section  as  to  extra  compensation  for  additional 
hours,  do  not  constitute  a  penal  prohibition  of 
contracts  for  a  greater  number  of  hours'  work 
in  a  day,  and  the  penalty  prescribed  by  {  4  of 
that  act  does  not  apply  to  these  sections ;  as  an 
intention  to  change  the  rule  of  the  common 
law  will  not  be  presumed  from  doubtful  pro- 
visions, and  the  presumption  is  that  no  such 
change  is  intended,  unless  the  enactment  is 
clear  and  explicit  in  that  direction.  Acts  other- 
wise innocent  and  lawful  do  not  become  crimes 
unless  there  is  a  clear  and  positive  expression 
of  the  legislative  Intent  to  make  them   crim- 
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Powell  V.  Com.  114  Pa.  265,  60  Am.  Rep. 
360,  7  Atl.  913;  Warret^  v.  8ohn,  112  Ind. 
213,  13  N.  E.  863. 

Laws  regulating  the  manner  of  paying 
wages  by  the  employer  to  the  employee  have 
been  upheld. 

Cumberla}\d  Glass  Mfg.  Co.  v.  StatCy  58 
N.  J.  L.  224,  33  Atl.  210;  State  v.  Peel 
Splint  Coal  Co.  36  W.  Va.  802,  17  L.  R.  A. 
385,  15  S.  E.  1000;  People  v.  Uavnor,  149  N. 
Y.  204,  31  L.  R.  A.  689,  52  Am.  St.  Rep. 
707,  43  N.  E.  541;  Holden  v.  Hardy,  169  U. 
S.  366,  395,  42  L.  ed.  780,  792,  18  Sup.  Ct. 
Rep.  383;  Com.  v.  Beatty,  15  Pa.  Super.  Ct. 
19;  Com.  v.  Broicn,  8  Pa.  Super.  Ct.  339; 
Com.  V.  Hamilton  Mfg.  Co.  120  Mass.,  383; 
Opinion  of  the  Justices,  163  Mass.  594,  28 
L.  R.  A.  344,  40  N.  E.  713;  State  v.  Buchan- 
an, 29  Wash.  608,  59  L.  R.  A.  342,  92  Am. 
St.  Rep.  930,  70  Pae.  52. 

Sunday  laws  are  upheld,  not  so  much  on 
account  of  the  moral  phase,  but  because 
mankind  requires  a  day  of  rest  and  relaxa- 
tion fron)  labor. 

Lindenmuller  v.  People,  33  Barb.  568; 
Leep  V.  St.  Louis,  I.  M.  d  S.  R.  Co.  58  Ark. 
407,  23  L.  R.  A.  264,  41  Am.  St.  Rep.  109, 
26  S.  W.  75;  Hancock  v.  Yaden,  121  Ind. 
366,  6  L.  R.  A.  578,  16  Am.  St.  Rep.  396,  23 
N.  E.  253;  Statt  ex  rel.  Curtis  v.  Brown  d 
S.  Mfg.  Co.  18  R.  I.  16,  17  L.  R.  A.  856,  25 
Atl.  246;  Shaffer  v.  Union  Min.  Co.  65  Md. 
74;  Opinion  of  the  Justices,  163  Mass.  589, 
28  L.  R.  A.  344,  40  N.  E.  713;  Har- 
bison  V.  Knoxville  Iron  Co.  103  Tenn. 
421,  56  L.  R.  A.  316,  76  Am.  St.  Rep.  682, 
63  S.  W.  955,  Affirmed  in  183  U.  S.  13,  46 
L.  ed.  55,  22  Sup.  Ct.  Rep.  1;  St.  Louis, 
I.  M.  d  S.  R.  Co.  V.  Paul,  64  Ark.  83, 
37  L.  R.  A.  504,  62  Am.  St.  Rep.  154,  40  S. 


W.  705,  Affirmed  in  173  U.  S.  404,  43  L.  ed. 
746,  19  Sup.  Ct.  Rep.  419. 

The  state  may  prescribe  regulations  for 
the  protection  of  those  who,  by  their  con- 
tract of  employment,  willingly  perform  dan- 
gerous service,  and  have  no  legal  remedy  if 
injured. 

People  v.  Smith,  108  Mich.  527,  32  L.  R. 
A.  853,  62  Am.  St.  Rep.  715,  66  N.  W.  382; 
State  V.  Smith,  68  Minn.  35,  25  L.  R.  A. 
769,  69  N.  W.  545;  State  v.  Whitaker,  160 
Mo.  59,  60  S.  W.  1068;  State  v.  Nelson,  52 
Ohio  St.  88,  26  L.  R.  A.  317,  39  N.  E.  22. 

Eight-hour  laws  are  upheld. 

Com.  v.  Hamilton  Mfg.  Co.  120  Mass. 
383;  State  v,  Holden,  14  Utah,  71,  37  L. 
R.  A.  103.  46  Pac.  756,  14  Utah,  96,  37  L. 
R.  A.  108,  40  Pac.  1107,  Affirmed  in  169  U. 
S,  366,  42  L.  ed.  780,  18  Sup.  Ct.  Rep.  383; 
Wenham  v.  State,  65  Neb.  394,  58  L.  R.  A. 
825,  91  N,  W.  421;  State  v.  Buchanan,  29 
Wash.  602,  59  L.  R.  A.  342,  92  Am.  St.  Rep. 
930,  70  Pac.  52;  Com.  v.  Beatty,  16  Pa. 
Super.  Ct.  6;  People  v.  Lochner,  73  App. 
Div.  120,  76  N.  Y.  Supp.  396 ;  Short  v.  Bul- 
lion-Beck d  C.  Min.  Co.  20  Utah,  20,  45  L. 
R.  A.  603,  57  Pac.  720. 

The  legislature  under  our  system  has  pow- 
er to  repress  what  is  hurtful  to  the  general 
good. 

Ex  parte  Andrews,  18  Cal.  678;  State  v. 
Petit,  74  Minn.  376,  77  N.  W.  226,  177  U. 
S.  164,  44  L.  ed.  716,  20  Sup.  Ct.  Rep.  666; 
State  V.  Sopher,  25  Utah,  318,  60  L.  R.  A. 
468,  95  Am.  St.  Rep.  845,  71  Pac.  482;  Peo- 
ple V.  Havnor,  149  N.  Y.  203,  31  L.  R.  A. 
689,  52  Am.  St.  Rep.  707,  43  N.  E.  541; 
State  V.  Nichols,  28  Wash.  628,  69  Pac,  372; 
Ex  parte  Northrup,  41  Or.  489,  69  Pac.  445 ; 
Ex  parte  Kennedy,  42  Tex.  Crim.  Rep.  148, 


Inal.     People  v.  Phyfe,  136  N.  T.  554,  19  L.  R. 
A.  141,  32  N.  E.  978. 

In  People  v.  Warren,  77  Hun,  120,  28  N.  T. 
Supp.  303,  it  was  held  that  f  504  of  title  24  of 
chap.  105  of  the  Laws  of  1891,  which  provides 
that  in  a  contract  for  any  work  to  be  done, 
with  the  city  of  Buffalo,  the  contractor  "shall 
bind  himself,  in  the  performance  of  such  worlc, 
not  to  discriminate,  either  as  to  workmen,  or 
wages,  against  members  of  labor  organizations, 
or  to  accept  any  more  than  eight  hours  as  a 
day's  worlc,  to  t>e  performed  within  nine  con- 
secutive hours,'*  is  not  obnoxious  to  art.  14,  { 
1,  of  the  Constitution  of  the  United  States,  for- 
bidding any  state  to  make  or  enforce  any  law 
which  shall  abridge  the  privileges  or  immunities 
of  citizens  of  the  United  States,  or  of  f  1  of 
art.  1  of  the  Constitution  of  the  state  of  New 
York,  which  provides  that  no  member  of  the 
state  shall  be  disfranchised  or  deprived  of  any 
of  the  rights  or  privileges  secured  to  any  citi- 
sen  thereof,  unless  by  the  law  of  the  land  or 
the  Judgment  of  his  peers.  And  the  Judg- 
ment and  sentence  of  the  police  court  of  Buf- 
falo, convicting  the  defendant  for  having,  as 
superintendent  of  a  paving  company,  hired 
laborers  employed  on  work  under  a  contract  be- 
tween the  company  and  the  city  of  Buffalo  in 
06  L.  R.  A. 


violation  of  the  section  of  the  act  before  stated, 
was  upheld  by  the  general  term  of  the  supreme 
court.  As  no  appeal  could  be  taken  from  the 
Judgment  of  the  general  term  to  the  court  of 
appeals,  a  writ  of  habeas  corpns  was  sued  out 
for  the  avowed  purpose  of  testing  the  constitu- 
tionality of  the  provision  in  the  charter  of  the 
city  of  Buffalo  above  quoted.  The  special  term 
of  the  superior  court  of  the  city  of  Buffalo  dis- 
missed the  writ,  and  the  general  term  affirmed 
that  decision.  On  appeal  to  the  court  of  ap- 
peals, that  court  held  that  the  section  quoted 
was  wholly  administrative  in  its  nature,  and 
directed  in  detail  the  manner  in  which  con- 
tracts should  be  drawn  relating  to  any  work 
required  to  be  done  by  the  city ;  that  it  was 
not  penal  In  character,  and  did  not  impose  upon 
anyone  entering  into  a  contract  with  the  city 
any  duty  or  obligation  whatsoever ;  but  sim- 
ply dealt  with  the  general  su1)Ject  of  contracts, 
and  prescribed  certain  provisions  to  be  inserted 
by  the  city  In  any  contract.  And  that.  In  the 
view  thus  taken,  it  was  unnecessary  to  con- 
sider the  constitutional  question  sought  to  be 
presented;  and  reversed  the  order  vacating  the 
writ  of. habeas  corpus,  and  discharged  the  rela- 
tor. People  e»  rel.  Warren  v.  Beck,  144  N.  T. 
225,  39  N.  E.  80.  P.  H.  V. 
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61  L.  R.  A.  270,  68  S.  W.  129;  Hennington 
V.  State,  90  Ga.  396,  4  Inters.  Com.  Rep. 
413,  17  S.  E.  1009,  163  U.  S.  299,  41  L.  ed. 
166,  16  Sup.  Ot.  Rep.  1086;  Re  Ten-Hour 
Law,  24  R.  I.  603,  61  L.  R.  A.  612,  64  Atl. 
602. 

Mr,  Alfred  Cliartz  amicus  curiw, 

TalVoty  J.,  delivered  the  opinion  of  the 
court: 

Plaintiff  was  arrested^  convicted,  and  sen- 
tenced for  working  in  an  underground  mine 
more  than  eight  hours  in  one  day,  contrary 
to  the  provisions  of  an  act  passed  by  our 
last  legislature  which  provides: 

"Sec.  1.  The  period  of  employment  of 
working  men  in  all  underground  mines  or 
workings  shall  be  eight  hours  per  day,  ex- 
cept in  cases  of  emergency  where  life  or 
property  is  in  imminent  danger. 

"Sec.  2.  The  period  of  employment  of 
working  men  in  smelters  and  in  all  institu- 
tions for  the  reduction  or  refining  of  ores  or 
metals  shall  be  eight  hours  per  day,  except 
in  cases  of  emergency  where  life  or  property 
is  in  imminent  danger. 

"Sec.  3.  Any  person  who  violates  either 
of  the  preceding  sections  of  this  act,  or  any 
person,  corporation,  employer,  or  his  or  its 
agent,  who  hires,  contracts  with,  or  causes 
any  person  to  work  in  an  underground  mine 
or  other  underground  workings,  or  any 
smelter  or  any  other  institution  or  place  for 
the  reduction  or  refining  of  ores  or  metals 
for  a  period  of  time  longer  than  eight  hours 
during  one  day,  unless  life  or  property  shall 
be  in  imminent  danger,  shall  be  guilty  of  a 
misdemeanor,  and,  upon  conviction  thereof, 
shall  be  punished  by  a  fine  of  not  less  than 
$100,  nor  more  than  $500,  or  imprisonment 
in  the  county  jail  not  more  than  six  months, 
or  by  both  such  fine  and  imprisonment. 

"Sec.  4.  This  act  shall  take  effect  sixty 
days  from  and  after  its  passage." 

Nev.  Stet.  1903,  chap.  10,  p.  33. 

Upon  his  failure  to  pay  the  fine  of  $100 
imposed,  he  was  committed  to  the  custody 
of  the  sheriff.  He  applies  to  this  court  for 
his  liberty,  and  on  his  behalf  it  is  urged  that 
his  conviction  is  void  because  the  statute 
conflicts  with  §  1  of  article  1  of  our  state 
Constitution,  which  declares  that  "all  men 
are,  by  nature,  free  and  equal,  and  have  cer- 
tain inalienable  rights,  among  which  are 
those  of  enjoying  and  defending  life  and  lib- 
erty; acquiring,  possessing,  and  protecting 
property,  and  pursuing  and  obtaining  safety 
and  happiness,"  and  that  the  act  is  inimical 
to  the  14th  Amendment  to  the  Federal  Con- 
stitution, which  declares  that  "no  state 
shall  make  or  enforce  any  law  which  shall 
abridge  the  privileges  or  immunities  of  citi- 
zens of  the  United  States;  nor  shall  any 
state  deprive  any  person  of  life,  liberty,  or 
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property  without  due  process  of  law;  nor 
deny  to  any  person  within  its  jurisdiction 
the  equal  protection  of  the  laws." 

Although  the  constitutionality  of  this 
eight-hour  law  is  now  challenged  before  us 
for  the  first  time,  and  questions  of  much  in- 
terest and  great  import  are  involved,  the 
fundamental  principles  which  govern  the  de- 
termination of  its  validity  have  heretofore 
been  recognized  and  enunciated  by  this 
court  and  by  the  Supreme  Court  of  the 
United  States,  the  earthly  tribunals  having 
final  jurisdiction  in  this  commonwealth; 
and  the  purpose,  force,  and  validity  of  sim- 
ilar statutes  have  been  carefully  considered 
by  that  court  and  others  in  several  states. 
It  will  be  seen  that  the  act  does  not  attempt 
in  any  way  to  regulate  the  amount  of  wages 
which  an  employer  shall  pay,  or  an  em- 
ployee receive,  for  services  by  the  day,  or 
otherwise  performed.  The  language  forbids 
any  person  from  working  in  underground 
mines,  smelters,  or  mills  for  the  reduction 
of  ores  more  than  eight  hours  per  day,  and 
the  penalty  is  imposed  alike  on  the  man  who 
labors  in  those  places  longer  than  the  time- 
prescribed,  and  on  the  owner  who  hires,  and 
thereby  encourages  an  infraction  of  the  stat- 
ute by  others  in  his  service.  If  he  worked* 
more  than  eight  hours  in  his  own  mine,  he- 
would  be  subject  to  the  same  punishment  as. 
the  man  who  labors  for  others;  and  the  ef- 
fect of  the  statute  is  to  prevent  all  persons 
from  working  in  the  places  named  more 
than  the  designated  number  of  hours.  The 
employer  is  not  required  to  pay  any  more 
per  hour  for  the  labor  or  value  he  receives 
than  he  paid  previous  to  the  passage  of  the 
act.  He  may  hire  as  many  men  as  he  may 
choose,  and  he  and  the  employee  are  as  free 
to  fix  the  compensation  for  services  per- 
formed on  the  basis  of  their  actual  value  as 
before.  Both  are  prohibited  from  having 
the  latter  work  more  than  eight  hours  per 
day  in  the  employments  affected;  but  if 
loss,  temporary  or  otherwise,  be  occasioned 
by  this  curtailment  of  labor,  it  is  apparent 
that  the  statute  does  not  require  it  to  be 
borne  by  the  employer.  Labor  properly  di- 
rected creates  wealth,  and  all  honest  toil  is 
noble  and  commendable.  The  right  to  ac- 
quire and  hold  property,  guaranteed  by  our 
Constitution,  is  one  of  the  most  essential 
for  the  existence  and  happiness  of  man,  and 
for  our  purposes  here  we  may  consider  it  to 
be  the  cornerstone  in  the  temple  of  our  lib- 
erties, and  that  it  implies  and  includes  the 
right  to  labor.  It  may  also  be  granted  that 
labor,  the  poor  man's  patrimony,  the  cre- 
ator of  wealth,  and  upon  which  all  must  de- 
pend for  sustenance,  is  the  highest  species 
of  property,  and  the  right  to  toil  is  as 
sacred  and  secure  as  the  millions  of  the 
wealthy;    but    individual    rights,    however 
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great,  are  subject  to  certain  limitations  nec- 
essary for  the  good  of  others  and  the  com- 
munity, and  inherent  in  every  well-regulated 
government.  While  we  are  not  forgetful  of 
the  important  rights  and  constitutional 
guaranties  of  the  individual,  they  are,  at 
the  most,  only  branches  of  the  common  tree, 
while  the  welfare  of  the  state,  which  in- 
cludes the  protection  of  the  health  and  lives 
of  the  people  in  their  various  industrial 
pursuits,  is  the  trunk,  without  which  the 
tree  could  not  stand  or  bear  fruit.  The 
public  good  and  the  health  of  a  considerable 
portion  of  our  population,  when  placed  in 
the  balance,  must  outweigh  and  turn  the 
scale,  regardless  of  slight  inconveniences 
and  reasonable  restrictions  which  individu- 
als may  suffer.  This  principle  is  of  greater 
importance  to  eveiyone  than  his  more  di- 
rect personal  rights,  for,  without  the  preva- 
lence and  enforcement  of  this  doctrine,  no 
government  could  sustain  itself  and  extend 
protection  to  its  citizens.  Broadly  speak- 
ing, the  right  to  acquire  and  hold  property, 
which  presupposes  the  one  to  labor  at  all  or- 
dinary pursuits,  is  subordinate  to  this 
greater  obligation  not  to  injure  others,  in- 
dividually or  collectively,  and  to  contribute 
and  aid  in  the  support  of  the  government  in 
all  its  legitimate  objects,  among  which  we 
may  consider  the  protection  of  the  health 
and  lives  of  that  large  portion  of  the  people 
in  this  state  who  delve  in  the  earth  in 
search  of  the  precious  metals  that  help  en- 
rich the  conimercc  of  the  world,  and  who 
there  and  in  the  smelters  ani  ore  reduction 
works  come  in  contact  with  poisonous  min- 
erals, and  breathe  dust,  foul  air,  and  nox- 
ious fumes  and  gases.  In  this  connection 
it  should  be  remembered  that  the  statute 
applies  to  underground  mines,  and  not  to 
placer  claims  or  to  men  working  in  the 
open  above  the  surface.  That  a  large  pro- 
portion of  our  population  are  engaged  in 
the  pursuits  in  which  the  hours  of  labor  are 
restricted  is  a  matter  of  general  knowledge. 
The  legislature,  in  1875,  declared  the  min- 
ing, milling,  and  smelting  of  ores  to  be  for 
the  public  use,  and,  when  necessary  for  these 
purposes,  authorized  the  taking  of  private 
property  by  way  of  eminent  domain.  Comp. 
Laws,  i  283.  And  in  1887  they  declared 
that  mining  was  the  paramount  interest  of 
the  state,  and  authorized  condemnation  pro- 
ceedings for  its  promotion  in  certain  in- 
stances.   Comp.  Laws,  {  281. 

We  cannot  close  our  eyes,  and  deny  that 
employment  in  the  places  named  in  the 
statute  is  unhealthful,  when  it  is  so  com- 
monly known  that  men  contract  rheumatism 
and  miner's  consumption  working  under- 
ground in  powder  smoke,  and  damp,  bad 
air ;  that  they  become  leaded  from  the  fumes 
in  smelters;  and  that  the  most  of  those  em- 
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ployed  in  one  of  the  largest  quartz  mills  in 
the  state  during  the  past  several  years  be- 
came afflicted  in  from  a  few  to  several 
months  with  fine  particles  of  flinty  dust, 
which,  with  the  inflation  and  contraction  in 
breathing,  cut  the  lungs,  and  resulted  in 
premature  and  early  death.  We  are  not 
prepared  to  say  that  the  mining,  milling, 
and  smelting  of  ores  are  not  avocations  so 
unhealthy  and  hazardous  that  they  may  not 
come  under  the  protecting  arm  of  the  leg- 
islature; but  to  recognize  these  conditions, 
and  pass  measures  for  their  amelioration, 
and  which  may  protect  the  health  and  pro- 
long the  lives  of  the  men  so  employed,  we 
think,  is  within  the  legitimate  powers  of 
the  lawmaking  branch  of  our  government. 
As  we  will  indicate  later,  the  supreme 
courts  of  Utah  and  the  United  States  have 
held  these  occupations  to  be  unhealthful  in 
that  state,  and  there  is  no  apparent  reason 
why  they  are  not  equally  so  here.  If  these 
matters  were  uncertain  when  their  existence 
is  necessary  to  sustain  the  law,  the  doubt 
should  be  resolved  in  favor  of  the  statute, 
for,  as  held  by  this  court  in  several  de- 
cisions, its  validity  will  be  presumed  until 
it  is  clearly  shown  to  be  unconstitutional. 
Justice  Harlan,  in  delivering  the  opinion 
of  the  Supreme  Court  of  the  United  States 
a  few  weeks  since  in  the  case  involving  the 
Kansas  law  making  eight  hours  a  day  for 
all  engaged  on  public  work,  state,  city,  or 
county, — a  different  question  than  that  in- 
volved here, — ^made  these  pertinent  state- 
ments: "So,  also,  if  it  be  said  that  a  stat- 
ute like  the  one  before  us  is  mischievous 
in  its  tendencies,  the  answer  is  that  the 
responsibility  therefor  rests  upon  the  legis- 
lators, not  upon  the  courts.  No  evils  aris- 
ing from  such  legislation  could  be  more 
far-reaching  than  those  that  might  come  to 
our  system  of  government  if  the  judiciary, 
abandoning  the  sphere  assigned  to  it  by  the 
fundamental  law,  should  enter  the  domain 
of  legislation,  and,  upon  grounds  merely  of 
justice  or  reason  or  wisdom,  annul  statutes 
that  had  received  the  sanction  of  the  peo- 
ple's representatives.  We  are  reminded  by 
counsel  that  it  is  the  solemn  duty  of  the 
courts,  in  cases  before  them,  to  guard  the 
constitutional  rights  of  the  citizen  against 
merely  arbitrary  power.  That  is  imques- 
tionably  true.  But  it  is  equally  true — 
indeed,  the  public  interests  imperatively  de- 
mand— that  legislative  enactments  should 
be  recognized  and  enforced  by  the  courts, 
as  embodying  the  will  of  the  people,  unlesa 
they  are  plainly  and  palpably,  and  beyond 
all  question,  in  violation  of  the  fundamen- 
tal law  of  the  Constitution."  [Atkin  v. 
Kansas,  191  U.  S.  223,  48  L.  ed.  158,  24  Sup. 
Ct.  Rep.  124.] 
In  Wallace  v.  Reno,  27  Nev.  — ,  63  L.  R. 
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A.  337,  73  Pac.  631,  we  held  that  the 
people,  and  through  them  the  legislature, 
had  supreme  power  in  all  matters  of  govern- 
ment, where  not  restricted  by  constitutional 
limitations;  and,  adopting  the  language  of 
the  Supreme  Court  of  the  United  States, 
we  said:  "Whatever  differences  of  opinion 
may  exist  as  to  the  extent  and  boundaries 
of  the  police  power,  and  however  difficult 
it  may  be  to  render  a  satisfactory  defini- 
tion of  it,  there  seems  to  be  no  doubt  that 
it  does  extend  to  the  protection  of  the  lives, 
health,  and  property  of  the  citizen,  and  to 
the  preservation  of  good  order  and  the  pub- 
lic morals.  The  legislature  cannot,  by  any 
contract,  devest  itself  of  the  power  to  pro- 
vide for  these  objects.  They  belong  em- 
phatically to  that  class  of  objects  which  de- 
mand the  application  of  the  maxim,  Saltta 
populi  eat  auprema  lex,  and  they  are  to  be 
attained  and  provided  for  by  such  appro- 
priate means  as  the  legislative  discretion 
may  devise.  .  .  .  All  rights  are  held 
subject  to  the  police  power  of  the  state." 
The  cases  holding  that  the  legislature  may 
pass  measures  for  the  protection  of  the 
health,  safety,  and  lives  of  the  citizens  are* 
too  numerous  to  require  citation.  These 
have  been  enacted  and  upheld  in  a  variety 
of  forms  which  limit  in  a  greater  or  less 
degree  the  control  and  acquisition  of  prop- 
erty. Quarantine  regulations,  state  and  na- 
tional, for  the  protection  of  the  many  and 
in  restraint  of  the  individual,  and  affecting 
people  and  various  animals,  prevail  gen- 
erally. The  use  of  safety  devices  has  been 
enforced  in  mining,  mills,  and  factories, 
and  on  railroads.  By  ordinance,  vestibules 
are  required  on  street  cars  to  protect  motor- 
men  from  the  inclemency  of  the  weather. 
Various  trades  are  prohibited  or  regulated, 
so  as  not  to  injure  the  health  of  those  em- 
ployed or  others.  A  proportion  of  private 
property  is  exacted  by  way  of  taxation  for 
the  support  of  schools,  asylums,  hospitals, 
and  for  other  public  and  beneficial  purposes, 
present  and  future.  More  directly,  laws 
have  been  sustained  shortening  the  hours  of 
labor  in  bakeries,  barber  shops,  and  laun* 
dries, — places  less  unhealthy  and  affecting 
a  smaller  class  than  mines  and  smelters, — 
and  for  women  in  manufacturing  establish- 
ments. Considerations  peculiar  to  sex  have 
been  advanced  in  some  instances  in  support 
of  the  latter,  but  to  have  strong,  healthy 
men,  instead  of  sickly  and  disabled  ones, 
without  earning  and  self-supporting  capac- 
ity, and  resultant  widows  and  orphans  de- 
pendent upon  private  and  public  charity, 
is  quite  as  important  to  the  state  in  time 
of  peace  or  war;  and  the  health  and  lives 
of  all  the  people,  wherever  endangered, 
should  receive  care  and  protection. 

Of  the  statute  we  have  under  considera- 
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tion,  §S  1  and  2  are  copied  literally,  and  i 
3  substantially,  from  an  act  found  in  the 
Session  Laws  of  Utah  for  1896,  at  page 
219,  chap.  72,  which  was  sustained  as  be- 
ing not  unconstitutional  by  the  supreme 
court  of  that  state  and  of  the  United  States. 
State  V.  Eolden,  14  Utah,  71,  37  L.  R.  A. 
103,  46  Pac.  756,  14  Utah,  96,  37  L.  R.  A. 
108,  46  Pac.  1105,  169  U.  S.  366,  42  L.  ed. 
780,  18  Sup.  Ct.  Rep.  383 ;  Short  v.  Bullion- 
Beck  d  C,  Min,  Co.  20  Utah,  20,  45  L.  R.  A. 
603,  67  Pac.  720. 

The  Utah  Bill  of  Rights,  in  slightly  vary- 
ing language,  contains  the  same  guaranty 
as  ours  for  acquiring  and  holding  property, 
but  S  6  of  article  16  in  the  Constitution 
of  that  state  directs  that  ''the  legislature 
shall  pass  laws  to  provide  for  the  health  and 
safety  of  employees  in  factories,  smelters, 
and  mines."  This  must  be  regarded  as  a 
command  to  the  legislature  there  on  a  sub- 
ject in  regard  to  which  our  Constitution  is 
silent ;  but  the  validity  of  the  statute  under 
challenge  depends  upon  power  which  may 
exist  without  the  command.  This  direction 
to  the  legislature  would  imply  and  supply 
power  if  it  did  not  otherwise  exist,  but,  as 
we  have  already  seen,  the  authority  to  pro- 
vide for  the  health,  safety,  and  welfare  of 
the  citizen  is  inherent  in  the  police  power 
of  the  legislature,  without  any  express  pro- 
vision. Our  Constitution  being  silent  in 
that  r^ard,  our  legislature  could  exercise 
the  power  at  their  discretion,  while  there 
the  command  made  action  obligatory.  Here 
the  legislature  is  the  uninstructed  general 
agent  of  the  people,  free  to  exercise  its 
own  judgment  in  matters  coming  within 
the  police  powers  of  the  state ;  and  the  pow- 
er necessary  to  sustain  the  validity  of  the 
statute  exists  here  as  well  as  there  and 
would  exist  there  regardless  of  the  com- 
mand. It  should  be  remembered  that  the 
Utah  Constitution  does  not  direct  the  legis- 
lature to  regulate  the  hours  of  labor  in 
mines  and  smelters,  but  only  to  provide  for 
the  health  and  safety  of  employees  therein; 
and  that  this  law  in  that  state  can  be  sus- 
tained only  as  a  health  regulation,  such  as 
are  within  the  general  police  powers  regard- 
less of  the  constituional  command,  for  oth- 
erwise it  is  not  authorized  any  more  there 
than  here.  The  extent  of  the  oommand  is 
for  the  legislature  to  provide  for  the  health 
of  these  employees.  Every  legislature  is  au- 
thorized to  provide  for  the  health  of  the  peo- 
ple, where  endangered,  and  for  their  welfare 
in  other  ways.  The  power  is  as  inherent 
here  as  it  is  complete  there,  and,  if  the  cur- 
tailment to  eight  of  the  hours  of  labor  in 
the  mines  and  smelters  in  Utah  promotes 
the  health  of  the  employees,  ergo  it  does  the 
same  here.  Since  the  Constitution  of  Utah 
confers  no  power  that  is  not  possessed  by 
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OUT  legislature,  and  the  conditions  in  mines 
and  smelters  may  not  be  considered  ma- 
terially different  there  from  what  they  are 
here,  it  is  presumed  that  when  our  legis- 
lature adopted  this  statute  it  adopted  the 
construction  which  had  been  placed  upon  it 
at  the  time  of  its  adoption  by  the  supreme 
court  of  that  state  and  the  United  States. 
It  was  said  in  State  v.  Rohey,  8  Nev.  320, 
that  "it  is  well  settled  that  where  a  statute 
has  received  a  judicial  construction,  and  is 
afterwards  adopted  by  another  state,  the 
construction  as  well  as  the  terms  of  the 
statute  will  be  deemed  adopted."  To  the 
same  effect  are  Williams  v.  Olaagow,  1  Nev. 
533,  and  McLane  v.  Ahrams,  2  Nev.  199; 
and  in  Gould  v.  Wise,  18  Nev.  264,  3  Pac. 
30,  it  was  held  that  the  re-enactment  of  the 
statute  after  an  authoritative  construction 
by  the  coTirts,  and  in  that  case  by  the  United 
States  district  court,  was  a  legislative  adop- 
tion of  the  court's  construction. 

The  questions  involved  have  been  care- 
fully considered  and  ably  discussed  in  a 
number  of  decisions  from  which  we  quote. 

"If  the  pover  to  pass  the  law  is  conceded, 
the  court  cannot  set  it  aside  because  it  may 
deem  its  enactment  unnecessary  or  injudi- 
cious, or  because  the  court  may  think  that 
experience  has  proven  it  so,  or  because  the 
court  may  think  itself  more  sagacious  than 
the  legislature,  and  can,  therefore,  see  more 
clearly  that  the  law  will  retard,  rather  than 
promote,  progress  and  prosperity,  and  will 
be  a  detriment  to  the  common  good  when  ac- 
tually applied  to  human  affairs  amid  the 
conditions  of  the  future. 

"This  brings  us  to  the  question.  Is  the 
first  section  of  the  statute,  limiting  the 
period  of  employment  of  laboring  men  in  un- 
derground mines  to  eight  hours  per  day,  ex- 
cept in  cases  of  emergency,  where  life  or 
property  is  in  imminent  danger,  calculated 
to  protect  the  health  of  such  laboring  men? 
The  effort  necessary  to  successful  mining,  if 
performed  upon  the  surface  of  the  earth,  in 
pure  air  and  in  the  sunlight,  prolonged  be- 
yond eight  hours,  might  not  be  injurious, 
nor  affect  the  health  of  able-bodied  men. 
When  so  extended  beneath  the  surface,  in 
atmosphere  laden  with  gas,  and  sometimes 
with  smoke,  away  from  the  sunlight,  it 
might  injuriously  affect  the  health  of  such 
persons.  It  is  necessary  to  use  artificial 
means  to  supply  pure  air  to  men  laboring 
at  any  considerable  distance  from  the  sur- 
face. That  being  so,  it  is  reasonable  to  as- 
sume that  the  air  introduced,  when  mixed 
with  the  impure  air  beneath  the  surface,  is 
not  as  healthful  as  the  free  air  upon  the 
surface.  The  fact  must  be  conceded  that  the 
breathing  of  pure  air  is  wholesome,  and 
the  breathing  of  impure  air  is  unwholesome. 
We  cannot  say  that  this  law,  limiting  the  | 
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period  of  labor  in  underground  mines  to 
eight  hours  each  day,  is  not  calculated  to 
promote  health;  that  it  is  not  adapted  to 
the  protection  of  the  health  of  the  class  of 
men  who  work  in  underground  mines.  While 
the  provision  of  the  Constitution  under  con- 
sideration makes  it  the  duty  of  the  legis- 
lature to  enact  laws  to  protect  the  health 
and  to  secure  the  safety  of  men  working  in 
underground  mines,  and  in  factories  and 
smelters,  it  does  not  prohibit  the  legislature 
from  enacting  other  laws  affecting  such 
classes,  to  promote  the  general  welfare.  .  .  . 
The  authority  of  the  general  government  is 
ascertained  from  the  powers  delegated,  while 
those  of  the  state  government  are  ascer- 
tained from  those  not  prohibited.  .  .  . 
This  leaves  the  state  l^islature  in  the  pos- 
session of  all  the  lawmaking  power  not  pro- 
hibited to  it  by  the  Constitution  of  the 
United  States,  or  the  laws  made  in  pursu- 
ance of  it,  or  by  the  state  Constitution.  The 
enactment  of  some  laws  is  made  mandatory. 
The  enactment  of  others  is  left  to  the  dis- 
cretion of  the  legislature  as  the  public  wel- 
fare may  demand.  .  .  .  [The  14th 
Amendment  of  the  Federal  Constitution] 
forbids  the  denial  to  any  class  of  persons 
the  equal  protection  of  the  laws  by  any 
state,  and  we  have  no  doubt  that  class  leg- 
islation is  forbidden.  But  some  pursuits 
ar^  attended  with  peculiar  hazards  and  per- 
ils, the  injurious  consequences  from  which 
may  be  largely  prevented  by  precautionary 
means,  and  laws  may  be  passed  calculated 
to  protect  the  classes  of  people  engaged  in 
such  pursuits.  It  is  not  necessary  to  extend 
the  protection  to  persons  engaged  in  other 
pursuits  not  attended  with  similar  dangers. 
To  them  the  law  would  be  inappropriate  and 
idle.  So,  if  underground  mining  is  attended 
with  dangers  peculiar  to  it,  laws  adapted  to 
the  protection  of  such  miners  from  such 
danger  should  be  confined  to  that  class  of 
mining,  and  should  not  include  other  em- 
ployments not  subject  to  them.  And  if  men 
engaged  in  underground  mining  are  liable  to 
be  injured  in  their  health  or  otherwise  by 
too  many  hours'  labor  each  day,  a  law  to 
protect  them  should  be  aimed  at  that  pecu- 
liar wrong.  In  this  way  laws  are  enacted  to 
protect  people  from  perils  from  the  opera- 
tion of  railroads,  by  requiring  bells  to  be 
rung  and  whistles  sounded  at  road  crossings, 
and  the  slacking  of  the  speed  of  the  trains 
in  cities.  So  the  sale  of  liquors  is  regulated 
to  lessen  the  evils  of  the  liquor  traffic,  and 
other  classes  of  business  are  regulated  by  ap- 
propriate laws.  In  this  way  laws  are  de- 
signed and  adapted  to  the  peculiarities  at- 
tending each  class  of  business.  By  such 
laws  different  classes  of  people  are  protected 
by  various  acts  and  provisions.  In  this  way 
various   classes   of  business  are  regulated. 
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and  the  people  protected  by  appropriate  laws 
from  dangers  and  evils  that  beset  them, 
safety  is  secured^  health  preserved,  and  the 
happiness  and  welfare  of  humanity  pro- 
moted. All  persons  engaged  in  business  that 
may  be  attended  with  peculiar  injury  to 
health  or  otherwise  if  not  regulated  and  con- 
trolled should  be  subject  to  the  same  law; 
otherwise  the  law  should  be  adapted  to  the 
special  circumstances.     .     .     . 

'*An  ordinance  of  the  city  and  county  of 
San  Francisco  prohibited  the  washing  and 
ironing  of  clothes  in  public  laundries  and 
washhouses  within  certain  prescribed  limits 
of  the  city  and  county  from  10  o'clock  at 
night  until  6  o'clock  on  the  morning  of  the 
following  day ;  and  one  Soon  Hing  was  fined 
and  imprisoned  for  a  violation  of  it,  and  he 
petitioned  for  a  writ  of  habeas  corpus,  on 
the  groimd  that  the  ordinance  was  void,  be- 
cause it  discriminated  between  the  class  of 
laborers  engaged  in  the  laundry  business  and 
those  engaged  in  other  kinds  of  business; 
that  it  discriminated  between  laborers  1 
yond  the  designated  limits  and  those  within 
them;  that  it  deprived  the  petitioner  of  the 
right  to  labor,  and,  as  a  necessary  ocmse- 
quence,  of  the  right  to  acquire  property; 
and  that  the  board  had  no  power  to  pass  it. 
The  writ  was  denied  by  the  lower  court,  and 
the  judgment  was  brought  before  the  Su- 
preme Court  of  the  United  States,  and  af- 
firmed by  that  court.  Among  other  things, 
that  court  said  in  its  opinion :  'The  specific 
regulations  for  one  kind  of  business  which 
may  be  necessary  for  the  protection  of  the 
public  can  never  be  the  just  ground  of  com- 
plaint because  like  restrictions  are  not  im- 
posed upon  other  business  of  a  different 
kind.  The  discriminations  which  are  open 
to  objection  are  those  where  persons  engaged 
in  the  same  business  are  subject  to  different 
restrictions,  or  are  held  entitled  to  different 
privileges  under  the  same  conditions.  It  is 
only  then  that  the  discriminations  can  be  said 
to  impair  that  equal  right  which  all  can 
claim  in  the  enforcement  of  the  laws.'  Soon 
Hing  V.  Crotol^,  lU  U.  S.  703,  28  L.  ed. 
1146,  6  Sup.  Ct.  Rep.  730;  Barhier  v.  Con- 
nolly, 113  U.  S.  27,  28  L.  ed.  923,  5  Sup.  Ct. 
Rep.  367.     .     .     . 

"Judge  Cooley  says:  'Whether  a  statute 
is  constitutional  or  not  is  always  a  ques- 
tion of  power;  that  is,  a  question  whether 
the  legislature,  in  the  particular  case,  in  re- 
spect to  the  subject-matter  of  the  act,  the 
manner  in  which  its  object  is  to  be  accom- 
plished, and  the  mode  of  enacting  it,  has 
kept  within  the  constitutional  limits,  and 
observed  the  constitutional  conditions.  In 
any  case  in  which  this  question  is  answered 
in  the  affirmative,  the  courts  are  not  at  lib- 
erty to  inquire  into  the  proper  exercise  of 
the  power.  We  must  assume  that  the  legis- 
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lative   discretion    has   been   properly   exer- 
cised.'   Cooley,  Const.  Lim.  6th  ed.  p.  220. 

"The  supreme  court  of  Massachusetts,  in 
the  case  of  Coin,  v.  Hamilton  Mfg,  Co,  120 
Mass.  383,  held  that  a  law  declaring  that  a 
woman  should  not  be  employed  at  labor  by 
any  person,  firm,  or  corporation  in  any  man- 
ufacturing establishment  more  than  ten 
hours  in  any  one  day,  except  in  certain  cases, 
and  in  no  case  more  than  sixty  hours  a 
week,  wa«  constitutional  and  valid.  .  .  . 
The  court  said:  *It  does  not  forbid  any  per- 
son, firm,  or  corporation  from  employing  as 
many  persons  or  as  much  labor  as  such  per- 
son, firm,  or  corporation  may  desire;  nor 
does  it  forbid  any  person  to  work  as  many 
hours  a  day  or  a  week  as  he  chooses.  It 
merely  provides  that,  in  an  employment 
which  the  legislature  has  evidently  deemed 
to  some  extent  dangerous  to  health,  no 
woman  shall  be  engaged  in  labor  more  than 
ten  hours  a  day  or  sixty  hours  a  week. 
There  can  be  no  doubt  that  such  legislation 
can  be  maintained,  either  as  a  health  or  po- 
lice regulation,  if  it  were  necessary  to  re- 
sort to  either  of  these  sources  for  power. 
This  principle  has  been  so  frequently  recog- 
nized in  this  commonwealth  that  reference- 
to  the  decisions  is  unnecessary.'     .     .     . 

"The  section  of  the  statute  whose  consti- 
tutionality is  involved  in  this  case  includes* 
all  employees  and  employers  engaged  in 
working  underground  mines.  None  are 
omitted  who  may  be  subject  to  the  peculiar 
conditions  that  attend  such  mining.  .  .  . 
And  we  are  not  authorized  to  hold  that  the 
law  in  question  is  not  calculated  and 
adapted  in  any  degree  to  promote  the  health 
and  safety  of  persons  working  in  mines  and 
smelters.  Were  we  to  do  so,  and  declare  it. 
void,  we  would  usurp  the  powers  intrusted 
by  the  Constitution  to  the  lawmaking  pow- 
er." State  V.  HoUen,  14  Utah,  83,  37  L.  R. 
A.  104,  46  Pac.  768. 

In  affirming  the  decision  of  the  supreme 
court  of  Utah,  the  Supreme  Court  of  the- 
United  States,  in  Holden  v.  Hardy  [169  U. 
S.  366,  42  L.  ed.  780,  18  Sup.  Ct.  Rep.  383], 
made  a  clear  and  elaborate  statement,  which 
is  peculiarly  applicable  here,  and  of  which 
we  reproduce  a  part  of  the  most  direct  para- 
graphs : 

"This  right  of  contract,  however,  is^ 
itself  subject  to  certain  limitations  which 
the  state  may  lawfully  impose  in  the  exer- 
cise of  its  police  powers.  While  this  power 
is  inherent  in  all  governments,  it  has  doubt- 
less been  greatly  expanded  in  its  application 
during  the  past  century,  owing  to  an  enor- 
mous increase  in  the  number  of  occupationa 
which  are  dangerous,  or  so  far  detrimental 
to  the  health  of  employees  as  to  demand  spe- 
cial precautions  for  their  well-being  and  pro- 
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tection,  or  the  safety  of  adjacent  property. 
While  this  court  has  held,  notably  in  the 
cases  Davidson  v.  Neio  Orlecuna,  96  U.  S.  97, 

24  L.  ed.  616,  and  Yiok  Wo  v.  Hopkins,  118 
U.  S.  356,  30  L.  ed.  220,  6  Sup.  Ct.  Rep.  1064, 
that  the  police  power  cannot  be  put  forward 
as  an  excuse  for  oppressive  and  unjust  legis- 
lation, it  may  be  lawfully  resorted  to  for  the 
purpose  of  preserving  the  public  health,  safe- 
ty, or  morals,  or  the  abatement  of  public 
nuisances;  and  a  large  discretion  'is  neces- 
sarily vested  in  the  legislature  to  determine, 
not  only  what  the  interests  of  the  public  re- 
quire, but  what  measures  are  necessary  for 
the  protection  of  such  interests.'  La/ioion 
V.  Steele,  152  U.  S.  136,  38  L.  ed.  385,  4 
Sup.  Gt.  Rep.  501. 

"The  extent  and  limitations  upon  this  pow- 
er are  admirably  stated  by  Chief  Justice 
Shaw  in  the  following  extract  from  his  opin- 
ion in  Com.  v.  Alger,  7  Cush.  63,  84 :  'We 
think  it:  is  a  settled  principle,  grow- 
ing out  of  the  nature  of  well-ordered  civil 
society,  that  every  holder  of  property,  how- 
ever absolute  and  unqualified  may  be  his 
title,  holds  it  under  the  implied  liability 
that  its  use  may  be  so  regulated  that  it 
shall  not  be  injurious  to  the  equal  enjoy- 
ment of  others  having  an  equal  right  to  the 
enjoyment  of  their  property,  nor  injurious 
to  the  rights  of  the  community.  .  .  . 
Rights  of  property,  like  all  other  social  and 
conventional  rights,  are  subject  to  such  rea- 
sonable limitations  in  their  enjoyment  as 
shall  prevent  them  from  being  injurious,  and 
to  such  reasonable  restraints  and  regula- 
tions established  by  law  as  the  l^slature, 
under  the  governing  and  oontroUing  power 
vested  in  them  by  the  Constitution,  may 
think  necessary  and  expedient.' 

"This  power,  legitimately  exercised,  can 
neither  be  limited  by  contract,  nor  bartered 
away  by  legislation.  While  this  power  is 
necessarily  inherent  in  every  form  of  govern- 
ment, it  was,  prior  to  the  adoption  of  the 
Constitution,  but  sparingly  used  in  this 
country.  As  we  were  then  almost  purely  an 
agricultural  people,  the  occasion  for  any 
special  protection  of  a  particular  class  did 
not  exist.  Certain  profitable  employments, 
such  as  lotteries  and  the  sale  of  intoxicating 
liquors,  which  were  then  considered  to  be 
legitimate,  have  since  fallen  under  the  ban 
of  public  opinion,  and  are  now  either  alto- 
gether prohibited,  or  made  subject  to  strin- 
gent police  regulations.  The  power  to  do 
this  has  been  repeatedly  affirmed  by  this 
court.    Stone  v.  Miseissippi,  101  U.  S.  814, 

25  L.  ed.  1079;  Douglas  v.  Kentucky,  168 
U.  S.  488,  42  L.  ed.  663,  18  Sup.  Ct.  Rep. 
199;  Oiozza  v.  Tieman,  148  U.  S.  657,  37 
L.  ed.  599,  13  Sup.  Ct.  Rep.  721;  Kidd  v. 
Pearsoft,  128  U.  S.  1,  32  L.  ed.  846,  2  Inters. 
Com.  Rep.  232,  9  Sup.  Ct.  Rep.  6;  Crowley 
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V.  Christensen,  137  U.  S.  86,  34  L.  ed.  620, 
11  Sup.  Ct.  Rep.  13. 

"While  the  business  of  mining  oocd  and 
manufacturing  iron  began  in  Pennsylvania 
as  early  as  1716,  and  in  Vii^ginia,  North  Car- 
olina, and  Massachusetts  even  earlier  than 
this,  both  mining  and  manufacturing  were 
carried  on  in  such  a  limited  way»  and  by 
such  primitive  methods,  that  no  special  laws 
were  considered  necessary,  prior  to  the  adop- 
tion of  the  Constitution,  for  the  protection 
of  the  operatives;  but,  in  the  vast  propor- 
tions which  these  industries  have  since  as- 
sumed, it  has  been  found  that  they  can  no 
longer  be  carried  on  with  due  regard  to  the 
safety  and  health  of  those  engaged  in  them 
without  special  protection  against  the  dan- 
gers necessarily  incident  to  these  employ- 
ments. In  consequence  of  this,  laws  have 
been  enacted  in  most  of  the  states  designed 
to  meet  these  exigencies,  and  to  secure  the 
safety  of  persons  peculiarly  exposed  to  these 
dangers.  Within  this  general  category  are 
ordinances  providing  for  fire  escapes  for 
hotels,  theaters,  factories,  and  other  large 
buildings,  a  municipal  inspection  of  boilers, 
and  appliances  designed  to  secure  passengers 
upon  railways  and  steamboats  against  the 
dangers  necessarily  incident  to  these  meth- 
ods of  transportation.  In  states  where  man- 
ufacturing is  carried  on  to  a  large  extent, 
provisicm  is  made  for  the  protection  of  dan- 
gerous machinery  against  accidental  con- 
tact, for  the  cleanliness  and  ventilation  of 
working  rooms,  for  the  guarding  of  well 
holes,  stairways,  elevator  shafts,  and  for 
the  employment  of  sanitary  appliances.  In 
others,  where  mining  is  the  principal  indus- 
try, special  provision  is  made  for  the  shor- 
ing up  of  dangerous  walls,  for  ventilation 
shafts,  bore  holes,  escapement  shafts,  means 
of  signaling  the  surface,  for  the  supply  of 
fresh  air,  and  the  elimination,  as  far  as  pos- 
sible, of  dangerous  gases,  for  safe  means  of 
hoisting  and  lowering  cages,  for  a  limita- 
tion upon  the  number  of  persons  permitted 
to  enter  a  cage,  that  cages  shall  be  covered, 
and  that  there  shall  be  fences  and  gates 
around  the  top  of  shafts,  besides  other  simi- 
lar precautions 

"These  statutes  have  been  repeatedly  en- 
forced by  the  courts  of  the  several  states, 
their  validity  assumed,  and,  so  far  as  we 
are  informed,  they  have  been  uniformly  held 
to  be  constitutional. 

"In  Daniels  v.  Hilgard,  77  111.  640,  it  was 
held  that  the  legislature  had  power,  under 
the  Constitution,  to  establish  reasonable  po- 
lice regulations  for  the  operating  of  mines 
and  collieries,  and  that  an  act  providing  for 
the  health  and  safety  of  persons  employed  in 
coal  mines,  which  required  the  owner  or 
agent  of  every  coal  mine  or  colliery  employ- 
ing ten  men  or  more  to  make  or  cause  to  be 
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made,  an  accurate  map  or  plan  of  the  work- 
ings of  such  ooal  mine  or  colliery,  was  not 
unconstitutional,  and  that  the  question 
whether  certain  requirements  are  a  part  of 
a  system  of  police  regulations  adopted  to 
aid  in  the  protection  of  life  and  health  was 
properly  one  of  legislative  determination, 
and  that  a  court  should  not  lightly  interfere 
with  such  determination  unless  the  legisla- 
•  ture  had  manifestly  transcended  its  prov- 
ince. See  also  Litchfield  Ooal  Co.  v.  Taylor, 
81  HI.  590. 

"In  Com,  V.  Bonnell,  8  Phila.  634,  a  law 
providing  for  the  ventilation  of  coal  mines, 
for  speaking  tubes,  and  the  protection  of 
cages,  was  held  to  be  constitutional,  and 
subject  to  strict  enforcement.  Com,  v.  Con- 
yngham,  66  Pa.  99;  Durant  v.  Lexington 
Ooal  Min,  Co,  97  Mo.  62,  10  S.  W.  484. 

"But  if  it  be  within  the  power  of  the  leg- 
islature to  adopt  such  means  for  the  pro- 
tection of  the  lives  of  its  citizens,  it  is  diffi- 
cult to  see  why  precautions  may  not  also  be 
adopted  for  the  protection  of  their  health 
and  morals.  It  is  as  much  for  the  interest 
of  the  state  that  the  public  health  should  be 
preserved  as  that  life  should  be  made  se- 
cure.   .    .     . 

"Upon  the  principles  above  stated,  we 
think  the  act  in  question  may  be  sustained 
as  a  valid  exercise  of  the  police  power  of 
the  state.  The  enactment  does  not  profess 
to  limit  the  hours  of  all  workmen,  but  mere- 
ly those  who  are  employed  in  underground 
mines,  or  in  the  smelting,  reduction,  or  re- 
fining of  ores  or  metals.  These  employ- 
ments, when  too  long  pursued,  the  l^sla- 
ture  has  judged  to  be  detrimental  to  the 
health  of  the  employees;  and,  so  long  as 
there  are  reasonable  grounds  for  believing 
that  this  is  so,  its  decisions  upon  this  sub- 
ject cannot  be  reviewed  by  the  Federal 
courts. 

"While  the  general  experience  of  mankind 
may  justify  us  in  believing  that  men  may 
engage  in  ordinary  employments  more  than 
eight  hours  per  day  without  injury  to  their 
health,  it  does  not  follow  that  labor  for  the 
same  length  of  time  is  innocuous  when  car- 
ried on  beneath  the  surface  of  the  earth, 
where  the  operative  is  deprived  of  fresh  air 
and  sunlight,  and  is  frequently  subjected  to 
foul  atmosphere  and  a  very  high  tempera- 
ture, or  to  the  influence  of  noxious  gases 
generated  by  the  processes  of  refining  or 
smelting." 

Continuing,  the  United  States  Supreme 
Court  said:  "We  concur  in  the  following 
observations  of  the  supreme  court  of  Utah 
in  this  connection  in  its  opinion  in  No.  2: 
The  conditions  with  respect  to  health  of  la- 
borers in  underground  mines  doubtless  dif- 
fer from  those  in  which  they  labor  in  smelt- 
ers and  other  reduction  works  on  the  sur- 
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face.  Unquestionably  the  atmosphere  and 
other  conditions  in  mines  and  reduction 
works  differ.  Poisonous  gases,  dust,  and 
impalpable  substances  arise  and  float  in  the 
air  in  stampmills,  smelters,  and  other  works 
in  which  ores  containing  metals,  combined 
with  arsenic  or  other  poisonous  elements  or 
agencies,  are  treated,  reduced,  and  refined; 
and  there  can  be  no  doubt  that  prolonged 
effort  day  after  day,  subject  to  such  oondi- 
ticms  and  agencies,  will  produce  morbid, 
noxious,  and  often  deadly  effects  in  the  hu- 
man system.  Some  organisms  and  systems 
will  resist  and  endure  such  conditions  and 
effects  longer  than  others.  It  may  be  said 
that  labor  in  such  oonditi(»is  must  be  per- 
formed. Granting  that,  the  period  of  labor 
each  day  should  be  of  a  reasonable  length. 
Twelve  hours  per  day  would  be  less  inju- 
rious than  fourteen,  ten  than  twelve,  and 
eight  than  ten.  The  legislature  has  named 
eight.  Such  a  period  was  deemed  reasonable. 
.  .  .  The  law  in  question  is  confined  to  the 
protection  of  that  class  of  people  engaged 
in  labor  in  underground  mines,  and  in 
■smelters  and  other  works  wherein  ores  are 
reduced  and  refined.  This  law  applies  only 
to  the  classes  subjected  by  their  employ- 
ment to  the  peculiar  conditions  and  effects 
attending  undergromid  mining  and  work  in 
smelters,  and  other  works  for  the  reduction 
and  refining  of  ores.  Therefore  it  is  not 
necessary  to  discuss  or  decide  whether  the 
l^slature  can  fix  the  hours  of  labor  in 
other  employments.  Though  reasonable 
doubts  may  exist  as  to  the  power  of  the 
legislature  to  pass  a  law,  or  as  to  whether 
the  law  is  calculated  or  adapted  to  promote 
the  health,  safety,  or  comfort  of  the  peo- 
ple, or  to  secure  good  order  or  promote  the 
general  welfare,  we  must  resolve  them  in  fa- 
vor of  the  right  of  that  department  of  gov- 
ernment.' .  .  .  But  the  fact  that  both 
parties  are  of  full  age  and  competent  to 
contract  does  not  necessarily  deprive  the 
state  of  the  power  to  interfere  where  the 
parties  do  not  stand  upon  an  equality,  or 
where  the  public  health  demands  that  one 
party  to  the  contract  shall  be  protected 
against  himself.  The  state  still  retains  an 
interest  in  his  welfare,  however  redcless  he 
may  be.  The  whole  is  no  greater  than  the 
sum  of  all  the  parts,  and  when  the  individ- 
ual health,  safety,  and  welfare  are  sacri- 
ficed or  neglected,  the  state  must  suffer.' 
.  .  .  We  are  of  opinion  that  the  act  in 
question  was  a  valid  exercise  of  the  police 
power  of  the  state,  and  the  judgments  of 
the  supreme  court  of  Utah  are  therefore  af- 
firmed." 

In  People  v.  Loohner,  78  App.  Div.  120, 
76  N.  Y.  Supp.  399,  the  supreme  court  of 
New  York  said:  "The  police  power  of  the 
state  is  the  power  which  enables  it  to  pro- 
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mote  the  health,  comfort,  safety,  and  wel- 
fare of  society.  It  is  very  broad  and  far- 
reaching,  but  it  is  not  without  its  limita- 
tions. .  .  .  The  line  between  the  valid 
exercise  of  the  police  power  and  the  inva- 
sion of  the  private  rights  is  clearly  drawn 
by  Judge  Earl  in  his  opinion  in  Re  Jacobs, 
98  N.  Y.  110,  50  Am.  Rep.  636.  He  says: 
'Generally  it  is  for  the  legislature  to  deter- 
mine what  laws  and  regulations  are  needed 
to  protect  the  public  health  and  secure  the 
public  comfort  and  safety;  and  while  its 
measures  are  calculated,  intended,  conven- 
ient, and  appropriate  to  accomplish  these 
ends,  the  exercise  of  its  discretion  is  not 
subject  to  review  by  the  courts.  But  they 
must  have  some  relation  to  these  ends. 
.  .  .  If  the  act  and  the  Constitution  can 
be  construed  so  as  to  enable  both  to  stand, 
and  each  can  be  given  a  proper  and  legiti- 
mate office  to  perform,  it  is  the  duty  of  the 
court  to  adopt  such  construction.  .  .  . 
The  legislature,  under  thd  police  power, 
may  certainly  regulate,  or  even  prohibit, 
the  carrying  on  of  any  business  in  such 
manner  and  in  such  place  as  to  become  dan- 
gerous or  detrimental  to  the  health,  morals, 
or  good  order  of  the  community.'  Judge 
Vann,  in  discussing  the  statute  entitled, 
'An  Act  to  Regulate  Barbering  on  Sunday,' 
in  People  v.  Uavnor,  149  N.  Y.  204,  31  L. 
R.  A.  689,  62  Am.  St.  Rep.  707,  43  N.  E. 
644,  says:  *As  barbers  generally  work  more 
hours  each  day  than  most  men,  the  legis- 
lature may  well  have  concluded  that  legis- 
lation was  necessary  for  the  protection  of 
their  health.'  And  at  page  203,  149  N.  Y., 
page  692,  31  L.  R.  A.,  page  712,  62  Am.  St. 
Rep.,  and  page  644,  43  N.  E.,  he  says:  'It 
is  to  the  interest  of  the  state  to  have  strong, 
robust,  healthy  citizens,  capable  of  self-sup- 
port, of  bearing  arms,. and  of  adding  to  the 
resources  of  the  country.  Laws  to  effect 
this  purpose,  by  protecting  the  citizen  from 
overwork,  and  requiring  a  general  day  of 
rest  to  restore  his  strength  and  preserve 
his  health,  have  an  obvious  connection  with 
the  public  welfare.'  It  was  held  in  People 
ex  ret.  Nechamcus  v.  City  Prison,  144  N.  Y. 
630,  27  L.  R.  A.  718,  39  N.  E.  688,  that  'the 
restraint  of  personal  action  is  justified 
when  it  manifestly  tends  to  the  protection 
of  the  health  and  comfort  of  the  community, 
and  no  constitutional  guaranty  is  then  vio- 
lated.' In  Health  Department  v.  Trinity 
Church,  145  N.  Y.  32,  27  L.  R.  A.  710, 
45  Am.  St.  Rep.  579,  39  N.  E.  833,  the 
court  laid  down  the  rule  that  the  leg- 
islature, in  the  exercise  of  its  power  to 
conserve  the  public  health,  safety,  and 
welfare,  may  direct  that  certain  improve- 
ments or  alterations  shall  be  made  in  ex- 
isting houses  at  the  owners'  expense,  and 
that  suitable  appliances  be  supplied  to  re- 
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ceive  and  distribute  a  supply  of  water  for 
domestic  use.  Judge  Peckham,  in  discuss- 
ing the  constitutionality  of  the  act  (p.  43, 
145  N.  Y.,  p.  714,  27  L.  R.  A.,  p.  584,  45  Am. 
St.  Rep.,  p.  836,  39  N.  E.),  says:  'Laws  and 
regulations  of  a  police  nature,  though  they 
may  disturb  the  enjoyment  of  individual 
rights,  are  not  unconstitutional,  though 
no  provision  is  made  for  compensation 
for  such  disturbances.  They  do  not  * 
appropriate  private  property  for  public  use, 
but  simply  regulate  its  use  and  enjoyment 
by  the  owner.'  ...  In  Tiedeman  on 
Police  Power,  181,  the  author  states:  If 
the  law  did  not  interfere,  the  feverish,  in- 
tense desire  to  acquire  wealth,  inciting  a 
relentless  rivalry  and  competition,  would 
ultimately  prevent  not  only  the  wage  earn- 
ers, but,  likewise,  the  capitalist  and  em- 
ployers themselves,  from  yielding  to  the 
warnings  of  nature,  and  obeying  the  instinct 
of  self-preservation  by  resting  periodically 
from  labor.'  ...  If  the  statute  under 
consideration  invades  the  right  of  property 
and  the  liberty  of  the  individual,  then  many 
of  the  statutes  of  this  state  that  have  beoi 
held  to  be  constitutional,  and  their  enact* 
ment  within  the  police  power  of  the  state, 
are  subject  to  the  same  criticism.  The  stat- 
ute in  question  does  not  restrict  the  right 
of  the  defendant  to  carry  on  his  business, 
or  to  engage  as  many  persons  as  he  sees 
fit  in  such  business,  but  it  simply  prohib- 
its him  from  requiring  or  compelling  his 
employees  to  work  more  than  ten  hours  in 
any  one  day,  or  more  than  sixty  hours  in 
any  one  week.  In  other  words,  the  statute 
does  not  prohibit  any  right,  but  regulates 
it;  and  there  is  a  wide  difference  between 
regulation  and  prohibition, — between  pre- 
scribing the  terms  by  which  the  right  may 
be  enjoyed,  and  the  denial  of  that  right  al- 
together. The  defendant  is  not  deprived  of 
any  right  or  privilege  which  is  not  denied 
to  others  in  a  similar  business.  The  provi- 
sions of  the  statute  in  question  are  directed 
to  all  persons  engaged  in  the  bakery  busi- 
ness. It  neither  confers  special  privileges, 
nor  makes  unjust  discrimination.  All  who 
are  engaged  in  that  business  are  entitled  to 
its  benefits  and  subjected  to  its  restric- 
tions.' 

The  opinions  in  California  and  Ohio  hold- 
ing that  statutes  limiting  the  hours  of  la- 
bor on  public  works  were  unconstitutional, 
although  not  in  point,  may  no  longer  be 
considered  of  weight,  in  the  face  of  the  re- 
cent decision  to  the  contrary  by  the  Su- 
preme Court  of  the  United  States  in  the 
Kansas  case.  The  employment  was  not 
shown  or  claimed  to  endanger  health  or  life, 
nor  could  this  be  said  of  all  the  various  oc- 
cupations covered  by  the  Nebraska  act. 
When  such  strong  considerations  of  public 
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policy  demand,  it  is  not  difficult  to  distin- 
guish in  principle  between  the  cases  relat- 
ing to  avocations  unhealthful  and  danger- 
ous, and  those  which  are  not,  and  we  are 
unaware  that  any  court  where  the  condi- 
tions are  the  same  has  rendered  an  opinion 
contrary  to  the  views  we  hold  and  express, 
excepting  in  Re  Morgan,  26  Colo.  415,  47 
L.  R.  A.  52,  77  Am.  St.  Rep.  269,  58  Pac. 
1071,  where  the  supreme  court  of  that  state 
took  occasion  to  criticise  the  decision  in 
Holden  v.  Hardy,  and  held  contrary  to  the 
lucid  opinion  of  the  United  States  Supreme 
Court  in  that  case,  declaring  that  the  pro- 
tection of  the  health  and  lives  of  employees 
in  mines  and  smelters  was  within  the  police 
power  of  the  state,  and  that  the  Utah  stat- 
ute, from  which  ours  is  taken,  was  valid, 
and  not  objectionable  as  class  legislation. 
Kor  are  we  prepared  to  agree  with  the  bald 
assertion  in  the  Colorado  opinion  that  the 
«tate  may  not  protect  the  individual  against 
injury  to  himself:  but  we  do  not  wish  to  be 
understood  as  placing  the  decision  here  on 
6uch  narrow  ground.  Under  the  common 
law,  the  man  who  tries  to  commit  suicide, 
and  fails,  may  be  punished  for  the  attempt 
to  take  his  own  life.  A  perusal  of  the  de- 
cision in  Re  Morgan  would  lead  to  the  in- 
ference that  the  Utah  supreme  court  was 
not  affirmed  by  the  Supreme  Court  of  the 
United  States  in  Holden  v.  Hardy ,  when 
three  courts,  including  the  latter  at  dif- 
ferent times,  have  asserted  to  the  contrary. 
The  Utah  Constitution  not  only  does  not. 
but  if  a  different  construction  be  claimed  for 
it,  as  was  done  in  the  Colorado  case,  it 
could  not,  as  against  the  14th  Amendment, 
to  which  all  conflicting  provisions  of  state 
Constitutions,  as  well  as  statutes,  must 
yield,  convey  any  authority  for  legislation 
abridging  the  rights,  privileges,  or  inununi- 
ties  of  citizens,  or  for  depriving  any  per- 
son of  property  or  liberty  without  due  proc- 
ess of  law,  or  for  denying  to  any  person  the 
equal  protection  of  the  laws.  The  opinion 
in  Re  Morgan  implies  a  warrant  in  the  Utah 
Constitution  which  did  not  exist  in  Colora- 
do, as  a  basis  of  the  opinion  of  the  Supreme 
Court  of  the  United  States,  when,  under 
well-known  elementaiy  principles,  the  Utah 
Constitution  was  of  no  more  force  against 
the  Federal  Constitution  and  its  amend- 
ments than  the  Colorado  statute.  It  was 
the  conclusion  of  the  court  in  Re  Morgan 
that  the  statute  "unjustly  and  arbitrarily 
singles  out  a  class  of  persons,  and  imposes 
upon  them  restrictions  from  which  others 
similarly  situated  and  substantially  in  the 
same  condition  are  exempt;  and  that  it  is 
not,  under  our  Constitution,  a  valid  exer- 
cise of  the  police  power  of  this  state."  As 
we  have  seen,  the  United  States  Supreme 
Court  held  differently  on  both  these  propo- 
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sitions,  when  the  prohibitions  which  may 
relate  to  them  are  as  broad  and  controlling 
under  the  14th  Amendment  as  under  the 
Constitution  of  Colorado.  The  conflict  in 
these  cases  is  evident,  and  it  is  apparent 
that  the  Colorado  court  had  no  different  and 
substantial  reason  for  deciding  contrarily 
to  the  Supreme  Court  of  the  United  States. 
When,  as  held  by  the  highest  court  in  the 
land,  the  power  of  the  legislature,  as  ap- 
plied to  a  similar  statute  in  Utah,  cannot 
be  stayed  by  the  14th  Amendment,  we  must 
conclude  that  it  is  not  nullified  by  the  state 
Constitution, — an  instrument  less  potential, 
and  not  broader  in  its  relevant  guaran- 
ties. 

Notwithstanding  the  attempt  of  the  su- 
preme court  of  Colorado  to  discredit  and 
overrule  the  doctrines  announced  by  the 
Supreme  Court  of  the  United  States  in 
Holden  v.  Hardy,  the  latter  tribunal  has 
continued  to  affirm  those  principles,  and 
in  later  decisions  has  stated  regarding  the 
case:  *'It  is  sufficient  to  say  that  there  are 
certain  immutable  principles  of  justice 
which  inhere  in  the  very  idea  of  free  gov- 
ernment, which  no  member  of  the  Union 
may  disregard,  as  that  no  man  shall  be 
condenmed  in  his  person  or  property  vdth- 
out  due  notice  and  an  opportunity  of  being 
heard  in  his  defense.  These  principles  were 
extended  to  the  right  to  acquire  property 
and  to  enter  into  contracts  with  respect  to 
property;  but  it  was  said:  TThis  right  of 
contract,  however,  is  itself  subject  to  certain 
limitations  which  the  state  may  lawfully 
Impose  in  the  exercise  of  its  police  powers.' 
The  legislation  sustained  was  an  act  of  the 
state  of  Utah  making  the  employment  of 
workingmen  in  all  underground  mines  and 
workings,  and  in  smelters  and  all  other  in- 
stitutions for  the  reduction  and  refining  of 
ores  or  metals,  eight  hours  per  day,  except 
in  cases  of  emergency,  where  life  or  prop- 
erty shall  be  in*  imminent  danger.  The  vio- 
lation of  the  statute  was  made  a  misde- 
meanor. It  was  undoubtedly  a  limitation 
on  the  right  of  contract, — that  of  the  em- 
ployer and  that  of  the  employed, — enforced 
by  a  criminal  prosecution  and  penalty  on 
the  former,  and  on  his  agents  and  managers. 
It  was  held  a  valid  exercise  of  the  police 
powers  of  the  state."  Orient  Ina,  Co,  v. 
Dagga,  172  U.  S.  663,  43  L.  ed.  552,  19  Sup. 
Ct.  Rep.  283,  Citing  Holden  v.  Hardy. 

''Inasmuch  as  the  right  to  contract  is  not 
absolute,  but  may  be  subjected  to  the  re- 
straints demanded  by  the  safety  and  wel- 
fare of  the  state,  we  do  not  think  that  con- 
clusion, in  its  application  to  the  power  to 
amend,  can  be  disputed  on  the  ground  of 
infraction  of  the  14th  Amendment."  8t, 
Louie,  L  M.  d  8.  R.  Co.  v.  Paul,  173  U.  S. 
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409,  43  L.  ed.  746,  19  Sup.  Ct.  Rep.  421, 
Citing  Holden  v.  Hardy. 

''And  so  as  to  the  right  to  contract.  The 
liberty,  of  which  the  deprivation  without 
due  process  of  law  is  forbidden,  'means,  not 
only  the  right  of  the  citizen  to  be  free  from 
the  mere  physical  restraint  of  his  person, 
as  by  incarceration,  but  the  term  is  deemed 
to  embrace  the  right  of  the  citizen  to  be 
free  in  the  enjoyment  of  all  his  faculties; 
to  be  free  to  use  them  in  all  lawful  ways; 
to  live  and  work  where  he  will;  to  earn 
his  livelihood  by  any  lawful  calling ;  to  pur- 
sue any  livelihood  or  avocation,  and  for 
that  purpose  to  enter  into  all  contracts 
which  may  be  proper,  necessary,  and  essen- 
tial to  his  carrying  out  to  a  successful  con- 
clusion the  purposes  above  mentioned; 
.  .  .  although  it  may  be  conceded  that 
this  right  to  contract  in  relation  to  persons 
or  property  or  to  do  business  within  the  ju- 
risdiction of  the  state  may  be  regulated, 
and  sometimes  prohibited,  when  the  con- 
tracts or  business  conflict  with  the  policy 
of  the  state,  as  contained  in  its  statutes.' 
Allgeyer  v.  Louisiana,  165  U.  8.  678,  589, 
591,  41  L.  ed.  832,  836,  17  Sup.  Ct.  Rep. 
427;  Holden  v.  Hardy,  169  U.  S.  366,  42  L. 
ed.  780,  18  Sup.  Ct.  Rep.  383."  Williams 
V.  Fears,  179  U.  S.  274,  45  L.  ed.  186,  21 
Sup.  Ct.  Rep.  129. 

In  Austin  v.  Tennessee,  179  U.  S.  369,  46 
L.  ed.  224,  21  Sup.  Ct.  Rep.  134,  involving 
a  statute  of  that  state  prohibiting  the  im- 
portation and  sale  of  cigarettes,  the  court 
said:  "While,  as  was  said  in  Holden  v. 
Hardy,  169  U.  S.  366,  392,  42  L.  ed.  780, 
791,  18  Sup.  Ct.  Rep.  388,  'the  police  power 
er  cannot  be  put  forward  as  an  excuse  for 
oppressive  and  unjust  legislation,  it  may  be 
lawfully  resorted  to  for  the  purpose  of  pre- 
serving the  public  health,  safety,  or  morals, 
or  the  abatement  of  public  nuisances ;  and  a 
large  discretion  is  necessarily  vested  in  the 
legislature  to  determine,  not  only  what  the 
interests  of  the  public  require,  but  what 
means  are  necessary  for  the  protection  of 
such  interests.'  Thus,  while  in  Hannibal  d 
8t,  J,  R,  Co.  V.  Husen,  96  U.  S.  466,  24 
L.  ed.  627,  it  waa  held  that  a  statute  of 
Missouri,  prohibiting  the  driving  or  bring- 
ing of  any  Texas,  Mexican,  or  Indian  cat- 
tle into  the  state,  was  in  conflict  with  the 
interstate  commerce  clause  of  the  Constitu- 
tion, it  was  subsequently  held  that  the  in- 
troduction of  diseased  cattle  might  be  pro- 
hibited altogether,  or  subjected  to  such  reg- 
ulations as  the  legislature  chose  to  impose. 
Missouri,  K.  d  T.  R.  Co.  v.  Haher,  169  U. 
S.  613,  42  L.  ed.  878,  18  Sup.  Ct.  Rep.  488. 

"In  Holden  v.  Hardy,  169  U.  S.  366,  42 
L.  ed.  780,  18  Sup.  Ct.  Rep.  383,  the  validity 
of  an  act  of  the  state  of  Utah  regulating 
the  employment  of  workingmen  in  imder- 
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ground  mines,  and  Axing  the  period  of  em- 
ployment at  eight  hours  per  day,  was  in 
question.  There,  as  here,  it  was  contended 
that  the  legislation  deprived  the  employers 
and  employees  of  the  right  to  make  con- 
tracts in  a  lawful  way  and  for  lawful  pur- 
poses; that  it  was  class  legislation,  and  not 
equal  or  uniform  in  its  provisions;  that  it 
deprived  the  parties  of  the  equal  protection 
of  the  laws,  abridged  the  privileges  and 
immunities  of  the  defendant  as  a  citizen  of 
the  United  States,  and  deprived  him  of  his 
property  and  liberty  without  due  process  of 
law.  But  it  was  held,  after  full  review  of 
the  previous  cases,  that  the  act  in  question 
was  a  valid  exercise  of  the  police  power  of 
the  state,  and  the  judgment  of  the  supreme 
court  of  Utah  sustaining  the  legislation  was 
affirmed."  Knoxville  Iron  Co.  v.  Harbison, 
183  U.  S.  21,  46  L.  ed.  55,  22  Sup.  Ct. 
Rep.  4. 

"The  statute  above  referred  to  was  held 
constitutional  by  the  court  in  State  t.  Hol- 
den, 14  Utah,  71,  37  L.  R.  A.  103,  46  Pac 
766,  and  the  Supreme  Court  of  the  United 
States  affirmed  such  decision  in  169  U.  S. 
366,  42  L.  ed.  780,  18  Sup.  Ct.  Rep.  383, 
holding  that  the  act  in  question  was  a  valid 
exercise  of  the  police  power  of  the  state  of 
Utah."  Short  v.  BulUon-Beck  d  C.  Min. 
Go.  20  Utah,  24,  46  L.  R.  A.  603,  67  Pac. 
721. 

Similar  conclusions  are  stated  in  People 
V.  Lochner,  73  App.  Div.  120,  76  N.  Y.  Supp. 
401. 

We  think  the  better  reasoning  and  cor- 
rect distinction  are  with  the  Supreme  Court 
of  the  United  States,  and  the  cases  in  line 
with  its  decisions.  As  we  have  already 
shown,  the  objection  to  the  statute  as  be- 
ing special  legislation  was  held  to  be  un- 
tenable by  that  court,  and  its  opinion  based 
squarely  on  the  fact  that  the  legislature,, 
in  the  exercise  of  its  police  power,  could, 
by  limiting  the  hours  of  labor,  provide  for 
the  protection  of  the  health  of  the  men  em- 
ployed in  imderground  mines  and  smelters. 
If  the  statute  had  been  objectionable  as 
class  legislation,  that  court  would  have  held 
it  to  be  a  denial  of  the  equal  protection  of 
the  laws  under  the  14th  Amendment  to  the 
Federal  Constitution.  Of  necessity,  many 
laws  must  refer  to  certain  classes,  such  a» 
those  governing  towns,  cities,  various  occu- 
pations, of  which  the  saloon  business  has 
been  cited  as  an  instance,  quarantine  laws 
to  prevent  the  spread  of  different  diseases 
peculiar  to  animals  and  people  and  different 
localities,  safety  devices;  and  generally  a 
health  regulation  must  be  limited,  as  a  mat* 
ter  of  fact,  if  not  in  direct  statutory  terms, 
to  that  class  which  will  be  affected,  for  no 
others  could  receive  protection.  It  is  neces- 
sary that  the  law  affect  all  persons  alike  in 
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the  same  class  and  under  similar  conditions. 
These  requirements  are  met  by  the  statute 
for  it  controls  all  alike  and  extends  to 
every  man  who  engages  in  underground  min- 
ing, or  in  the  smelting  and  milling  of  ores, 
and  becomes  subject  to  the  dangers  incident 
to  those  occupations.  In  sustaining  a  stat- 
ute requiring  the  dosing  of  saloons  between 
12  at  night  and  6  o'clodc  in  the  morning, 
this  court  said:  "The  act  is  not  local  or 
special,  in  the  sense  of  the  constitutional 
restriction  upon  the  subject.  It  applies  to 
all  saloons  and  gaming-houses  throughout 
the  state  which  come  within  the  class  men- 
tioned in  the  act,  and,  as  to  such  classes 
and  places  of  business,  it  is  of  uniform 
operation  throughout  the  state."  Ex  parte 
Livingston,  20  Nev  ^89,  21  Pac.  322. 

In  Wenhanx  v.  StatCy  65  Neb.  394,  68  L. 
R.  A.  825,  91  N.  W.  421,  the  supreme  court 
of  Nebraska  held  that  an  act  prohibiting 
females  from  laboring  more  than  ten  hours 
per  day,  or  sixty  hours  per  week,  in  man- 
ufacturing and  certain  other  establishments, 
was  within  the  police  power  of  the  state, 
and  not  objectionable  as  class  legislation; 
and  it  is  said  in  the  opinion:  "It  would 
seem  at  first  blush  as  though  a  law  having 
the  effect  to  interfere  with  the  business  of 
the  one,  or  shorten  the  hours  of  labor  of  the 
other,  would  be  repugnant  to  these  consti- 
tutional provisions.  It  must  be  conceded, 
however,  that  every  property  holder  is  se- 
cured in  his  title  thereto,  and  holds  it  un- 
der the  implied  rule  and  understanding  that 
its  use  may  be  so  regulated  and  restricted 
that  it  shall  not  be  injurious  to  the  equal 
enjoyment  of  others  having  the  equal  right 
to  the  enjoyment  of  their  property,  or  to 
the  rights  of  the  community  in  which  he 
lives.  All  property  in  this  state  is  held 
subject  to  rules  regulating  the  common  good 
and  the  general  welfare  of  our  people.  This 
is  the  price  of  our  advanced  civilization, 
and  of  the  protection  afforded  by  law  to  the 
right  of  ownership,  and  the  use  and  enjoy- 
ment of  the  property  itself.  Rights  of  prop- 
erty, like  other  social  and  conventional 
rights,  arc  subject  to  reasonable  limitations 
in  their  enjoyment,  and  to  such  reasonable 
restraints  and  regulations  by  law  as  the 
legislature,  under  the  governing  and  con- 
trolling power  vested  in  them  by  the  Con- 
stitution, may  think  expedient." 

To  the  same  effect,  and  upholding  a  sim- 
ilar statute,  is  Btate  v.  Buohcman  (Wash.) 
59  L.  R.  A.  342,  70  Pac.  62,  a  Washington 
case. 

It  may  be  assumed  that>  at  the  time  of 
the  adoption  of  our  state  Constitution,  un- 
derground mining  had  not  progressed  to 
such  extent  that  the  dangers  to  health  in- 
cident were  so  apparent  and  well  under- 
stood as  to-day,  and  consequently  that  no 
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provision  was  made  for  or  against  such 
legislation  as  that  before  us»  and  no  con- 
sideration given  the  subject.  Time  and  the 
light  of  experience  and  the  progress  of  the 
age  have  shown  the  desirability  of  various 
enactments  for  the  promotion  of  the  hap- 
piness and  good  of  the  people,  regarding 
which  legislators  and  statesmen  were  for- 
merly unmindful.  As  new  conditions  and 
necessities  arise  in  the  affairs  of  men,  the 
law  must  advance  to  meet  them. 

For  the  reasons  indicated,  we  conclude 
that  it  was  within  the  power  and  discretion 
of  the  legislature  to  enact  the  statute  for 
the  protection  of  the  health  and  prolonga- 
tion of  the  lives  of  the  workingmen  affected, 
and  the  resulting  welfare  of  the  state. 

The  petitioner  is  remanded  to  custody. 

Fltzserald,  J.,  concurring: 

The  question  for  determination  is.  Does 
the  eight-hour  enactment  of  the  last  ses- 
sion of  the  Nevada  legislature  violate  the 
Nevada  Constitution?  True  it  is  claimed  in 
the  brief  of  counsel  for  petitioner  that  the 
said  enactment  violates  also  the  Constitu- 
tion of  the  United  States,  in  its  14th 
Amendment,  but  this  contention  was  aban- 
doned at  the  oral  argument;  and  the  Su- 
preme Court  of  the  United  States,  which  is 
the  supreme  authority  as  to  what  may  con- 
stitute a  violation  of  that  Constitution,  has 
held  that  such  an  enactment  does  not  con- 
travene the  National  Constitution. 

Counsel  claims  that  the  enactment  vio- 
lates the  Constitution  of  Nevada  (1)  in  § 
21  of  article  4,  as  to  generality  and  imi- 
formity  of  laws;  (2)  in  §  17  of  article  4, 
as  to  multiplicity  of  subjects;  (3)  in  S  20 
of  article  4,  as  to  local  and  special  laws; 
and  (4)  in  S  1  of  article  1,  as  to  (a)  class 
legislation;  and  (b)  its  "Bill  of  Rights," 
as  to,  first,  personal  liberty,  and,  second, 
as  to  acquiring  property. 

W^hile  counsel  have  cited  the  foregoing 
sections  as  violated  by  the  enactment  in 
question,  they  have  not,  in  their  arguments, 
kept  the  discussion  on  each  point  separate; 
but  several  points  are  mingled  together  in 
their  discussion.  Hence,  the  discussion  here 
will  have,  to  some  extent,  to  follow  the 
same  method.  The  said  points  will,  how- 
ever, be  separately  discussed  as  far  as,  un- 
der the  circumstances,  may  be  practicable. 

Section  20  of  article  4  provides:  "The 
legislature  shall  not  pass  local  or  special 
laws"  in  certain  cases  therein  named;  but 
the  enactment  in  question  here  does  not 
seem  to  come  under  any  of  them,  unless  it 
be  this  (me :  "For  the  pimishment  o\  crimes 
and  misdemeanors."  If  that  be  the  con- 
tention, it  will  receive  attention  further  on. 

Section  21  provides  that  "in  all  cases 
enumerated   in   the   preceding  section    [see 
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S  20]  and  in  all  other  cases  where  a  general 
law  can  be  made  applicable,  all  laws  shall 
be  general  and  of  uniform  operation 
throughout  the  state."  Does  coimsel  claim 
that  a  health  law  could  '^e  made  general 
and  of  uniform  operation  throughout  the 
state;"  that  is,  applicable  to  wholesome  and 
unwholesome  employments  alike,  if  there 
are  employments  wholesome  and  employ- 
ments unwholesome?  If  so,  cases  cited  in 
the  briefs  oppose  the  contention. 

Section  17  of  article  4  is:  "Each  law 
enacted  by  the  legislature  shall  embrace  but 
one  subject,  and  matter  properly  connected 
therewith,  which  subject  shall  be  briefly  ex- 
pressed in  the  title/'  etc.  The  title  of  this 
act  is  as  follows:  "An  act  regulating  the 
hours  of  employment  in  underground  mines 
and  smelters,  and  ore  reduction  works,  and 
providing  penalties  for  violation  thereof." 
Does  this  enactment  violate  this  section  as 
being  multifarious  in  its  title?  Coimsel, 
though  citing  the  section  as  violated  by  the 
act's  title,  pay  very  slight  attention  to  the 
point  in  their  argument.  This  fact  and  the 
subject  itself  justify  only  a  brief  reference 
to  it  here.  It  is  thought  that  neither  the 
title  nor  the  body  of  the  act  violates  said 
section. 

This  brief  reference  to  the  sections  of  the 
Constitution  claimed  to  be  violated  is  made 
to  show  that  all  that  were  cited  to  the 
court  by  counsel  received  the  court's  atten- 
tion. The  main  contention  of  counsel  will 
now  be  considered:  Section  1  of  article  1, 
called  by  counsel  the  "Bill  of  Rights,"  is: 
"All  men  are,  by  nature,  free  and  equal,  and 
have  certain  inalienable  rights,  among 
which  are  those  of  enjoying  and  defending 
life  and  liberty;  acquiring,  possessing,  and 
protecting  property,  and  pursuing  and  ob- 
taining safety  and  happiness."  The  con- 
tention is  that  the  enactment  of  1903  vio- 
lates this  section,  as  (1)  interfering  with 
petitioner's  "liberty"  (that  is,  his  "liberty 
to  contract") ;  and  (2)  his  right  of  "ac- 
quiring .  .  .  property."  These  are  the 
two  precise  questions  in  this  case.  And 
here  too  counsel  have  not  chosen  to  dis- 
cuss each  point  separately,  but  have  mingled 
them  together  in  a  general  manner.  There- 
fore the  brief  discussion  here  to  be  made 
will  be  somewhat  similar.  One  remark, 
however,  will  be  made,  to  wit,  that  although 
courts  of  great  respectability  have»  it  seems, 
held  that  the  word  "liberty,"  in  other  Con- 
stitutions similar  to  ours,  in  said  §  1  of 
article  1,  refers  to  the  "right  to  contract" 
or  "liberty  to  contract,"  is  it,  after  all,  en- 
tirely 'dear  that  it  does?  It  would  seem 
that  the  notion  conveyed  by  the  word  "lib- 
erty" might  ordinarily  be  deemed  to  be 
somewhat  different  from  the  word  "con- 
tract," and  also  the  "right  to  liberty"  and 
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the  "right  to  contract"  somewhat  different 
from  each  other.  But  be  that  as  it  may, 
now  to  the  points  thus  sharply  put  to 
issue : 

The  question  presents  itself  in  two  as- 
pects: (1)  Its  general  aspect  (that  is,  in 
reference  to  legislative  enactments  upon  th« 
right  or  liberty  of  all  citizens  "to  contract 
in  reference  to  their  labor,"  and  the  ri^ht 
of  all  citizens  to  "acquire  property") ;  and 
(2)  the  rights  of  a  special  class  or  special 
classes  of  citizens  in  these  respects.  The 
first  or  general  aspect  of  the  question  does 
not  arise  in  the  matter  now  in  hearing,  and 
therefore  will  not  be  discussed.  But  the 
second  aspect,  to  wit,  the  special  one  of 
the  legislative  power  to  regulate  or  restrain 
contracting  as  to  laboring  in  underground 
mines  and  about  smelters  and  reduction 
works,  does  arise,  and  will  be  considered. 

On  the  specific  question  of  such  regulation 
and  restraint  as  to  laboring  in  underground 
mines  and  about  smelting  and  reduction 
works  but  two  cases  have  been  cited  by 
coimsel.  Tliese  are  the  case  of  State  v.  Hoi- 
den,  14  Utah,  71,  37  L.  R.  A.  103,  46  Pac. 
756,  and  the  case  of  Re  Morgan,  26  Colo. 
415,  47  L.  R.  A.  52,  77  Am.  St.  Rep.  269, 
58  Pac.  1071,  and  these  two  cases  are  di- 
rectly antagonistic  to  each  other.  True,  in 
addition  to  these  two  cases  there  are  in 
Colorado  {Re  Eight-Hour  Law,  21  Colo. 
29,  39  Pac.  328,  and  Re  House  Bill  No.  107, 
21  Colo.  32,  39  Pac.  431)  judicial  responses 
to  legislative  inquiries  to  the  same  effect 
as  was  the  decision  of  the  Colorado  court  in . 
Re  Morgan.  But  those  responses  were  not 
made  after  argument  by  counsel,  and  do  not 
themselves  contain  argument,  but  merely 
assertion.  Therefore  the  case  in  Re  Mor- 
gan is  essentially,  as  stated  above,  the  only 
case  in  point  cited  by  counsel  that  was  pre- 
cisely antagonistic  to  the  case  cited  from 
Utah. 

Before  considering  these  cases,  let  it  be  re- 
marked that  the  legislative  power  to  r^- 
ulate  and  restrain  the  hours  of  labor  in  em- 
ployments other  than  those  mentioned  in 
the  Nevada  statute  has  been  before  numer- 
ous appellate  courts  of  the  Union,  and  that 
the  decisions  thereon  are  not  uniform;  some 
holding  such  regulation  and  restraint  con- 
stitutional, and  others  unconstitutional. 
Therefore  whatever  aid  could  be  gained 
from  analogy  in  decisions  in  other  cases 
would  be  divided  aid, — partly  in  favor  of 
petitioner,  and  partly  against  him;  but 
it  is  believed  the  preponderance  in  number 
and  reason  is  against  him. 

As  counsel  for  petitioner  place  great  re- 
liance on  Re  Morgan,  that  case  will  be  ex- 
amined. Here  a  puzzling  statement  ap- 
pears. The  chief  justice  in  the  opinion  first 
gives  the  enactment  of  the  Colorado  l^s- 
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lature  in  question  in  the  case,  which  is 
the  same  as  the  one  in  question  in  the 
Utah  case,  and  also  in  the  case  now  before 
us;  and,  secondly,  the  clause  of  the  Col- 
orado Constitution  claimed  to  be  by  it  vio- 
lated, which  clause  is  essentially  the  same 
as  the  clause  in  the  Nevada  Constitution, 
and  also  as  the  clause  in  the  Utah  Constitu- 
tion (it  is  not  here  overlooked  that  another 
clause  is  in  the  Utah  Constitution  enjoin- 
ing upon  its  legislature  the  enactment  of 
health  laws  as  to  laborers  in  mines,  etc.)  ; 
and  then  he  says  that  it  is  "practically  ad-- 
mitted  to  be  true  that  this  act  contravenes 
the  constitutional  provision  quoted  in  the 
statement.  Let  us  see  if,  notwithstanding 
this  conflict,  it  can  be  justified  as  a  valid 
exercise  of  the  police  power."  Curious  ad- 
mission. If  admitted,  it  must  have  been 
by  the  counsel  in  the  case  who  were  en- 
deavoring in  their  arguments  to  uphold  the 
enactment  of  the  Colorado  legislature;  and, 
after  admitting  that 'the  enactment  contra- 
vened the  Constitution,  how  could  counsel, 
in  reason,  ask  the  court  to  uphold  such  con- 
travening enactment,  imder  either  the  po- 
lice power  or  under  any  othei*  power  of  the 
legislature?  If  the  enactment  contravened 
the  Colorado  Constitution  it  would  seem  that 
was  an  end  of  the  matter.  Saying  or  as- 
suming that  it  did  so  violate  was  a  petitio 
principii.     It  begged  the  whole  question. 

Again,  the  Colorado  court  in  Re  Morgan, 
says:  "If,  in  our  Constitution  there  was, 
as  there  seems  to  be  in  that  of  Utah,  a  spe- 
cific affirmative  provision  enjoining  upon 
the  general  assembly  the  enactment  of  laws 
to  protect  the  health  of  the  classes  of  work- 
ingmen  therein  enumerated,  it  might  be  that 
acts  reasonably  appropriate  to  that  end 
would  not  be  obnoxious  to  that  provision 
of  our  Constitution  forbidding  class  legisla- 
tion, for  it  could  hardly  be  said  that  a 
classification  made  by  the  Constitution  it- 
self was  arbitrary  or  unfair,  or  that  it 
clashed  wth  another  provision  of  the  same 
instriunent   inhibiting   class   legislation." 

Why  could  not  a  classification  made  by  a 
Constitution  be  "arbitrary"  and  "unfair?" 
Clearly  such  classification  might  in  reality 
be  arbitrary  and  unfair,  but  it  probably 
would  not  lie  in  the  mouths  of  justices  con- 
stituting a  court  under  such  Constitution  to 
nullify  it  because  of  such  arbitrariness  and 
unfairness. 

In  the  paragraph  just  above  quoted  does 
not  the  Colorado  court — that  court  so  much 
'  relied  upon  by  those  assailing  the  enact- 
ment in  question  in  this  courf> — practically 
admit  that  such  an  enactment  as  this  is  a 
"reasonably  appropriate**  health  regula- 
tion? It  was  only  the  "health"  of  the 
workmen  that  the  Utah  Constitution  com- 
manded its  legislature  to  enact  laws  to  pro- 
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tect.  It  did  not  say  how  this  health  was  to 
be  protected.  The  Utah  legislature  deemed 
protection  of  miners  by  regulating  and  con- 
trolling the  hours  of  daily  labor  "reason- 
ably appropriate"  protection,  and  the  Utah 
supreme  court  likewise  held  it  "reasonably 
appropriate"  and  valid.  It  may  be  added 
here  that  the  United  States  Supreme  Court 
also  has  held  sudi  legislation  appropriate 
and  valid.     See  infra, 

Now,  in  essence  precisely  the  same  situa- 
tion existed  in  Colorado  at  the  time  of  the 
decision  in  Re  Morgan  as  did  in  Utah  at  the 
time  of  the  decision  in  State  against  Hoi- 
deny  and  as  does  now  in  this  state.  By 
universal  consent  of  courts  and  text  writers 
on  the  law,  the  legislature  has,  without  ex- 
press constitutional  grant  authorizing  it, 
the  power  to  protect  the  health  of  the  peo- 
ple over  whom  it  has  jurisdiction.  There- 
fore, as  a  question  of  legislative  power, 
there  is  not  a  particle  of  difference,  in  es- 
sence, between  the  situation  under  the  Utah 
Constitution  and  that  under  the  Colorado 
and  the'  Nevada  Constitutions.  And  the 
question  here  is  purely  one  of  legislative 
]>ower.  Tlie  expediency,  propriety,  or  wis- 
dom of  the  enactment  is  not  before  this 
court.  If  the  legislature  has  the  constitu- 
tional power  to  make  the  enactment,  this 
court  has  no  power  to  annul  the  enactment ; 
and  should  it,  under  the  case  supposed,  do 
so,  it  could  be  justly  charged  with  usurpa- 
tion of  power.  And  courts,  the  conserva- 
ting  governmental  branch  under  the  Consti- 
tution or  fundamental  principles  of  govern- 
ment, should  be  most  careful  not  themselves 
to  set  the  example  of  usui'ping  power.  Let 
it,  however,  be  said  that  courts  should  be 
equally  scrupulous  and  fearless  in  prevent- 
ing others  from  infractions  upon  the  Con- 
stitution which  they  are  sworn  to  support, 
protect,  and  defend.  Then,  under  the  direct 
decision  of  the  Utah  supreme  court  that  an 
eight-hour  law  is  a  reasonably  appropriate 
provision  to  protect  the  health  of  those  en- 
gaged in  imderground  mining,  and  those  in 
and  about  smelting  and  reduction  works, 
and  the  pregnant  admission  of  the  Colorado 
supreme  court  to  the  same  effect,  and, 
again,  the  direct  affirmance  of  the  same  doc- 
trine by  the  Supreme  Court  of  the  United 
States  in  the  following  cases  in  that  court: 
Holden  v.  Hardy,  169  U.  S.  366,  42  L.  ed. 
780,  18  Sup.  Ct.  Rep.  383;  Orient  Ins,  Co. 
V.  Dagga,  172  U.  S.  504,  43  L.  ed.  652,  19 
Sup.  Ct.  Rep.  281 :  8t.  Louia  I.  M.  d  8,  R. 
Co.  V.  Paul,  173  U.  S.  409,  43  L.  ed.  746, 
19  Sup.  Ct.  Rep.  419;  WilUama  v.  Fears, 
179  U.  S.  274,  46  L.  ed.  186,  21  Sup.  Ct. 
Rep.  128;  Austin  v.  Tennessee,  179  U.  S. 
349,  45  L.  ed.  224,  21  Sup.  Ct.  Rep.  132; 
and  Knoxville  Iron  Co.  v.  Harbison,  183 
U.  S.  21,  40  L.  ed.  55,  22  Sup.  Ct.  Rep.  1, 
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— what  of  precedent  there  is  in  the  deci- 
sions of  other  courts  is  in  favor  of  the  va- 
lidity of  the  law. 

It  cannot  be  said  that  these  decisions  of 
the  United  States  Supreme  Court  were 
obiter.  They  were  necessary  to  the  deci- 
sion of  the  cases.  The  contention  was  that 
the  Utah  enactment  was  in  violation  of  the 
14th  Amendment  to  the  United  States  Con- 
stitution, as  (1)  abridging  the  privileges 
and  immunities  of  citizens  of  the  United 
States ;  ( 2 )  depriving  persons  of  liberty  and 
property  without  due  process  of  law;  and 
(3)  denying  persons  within  its  jurisdic- 
tion the  equal  protection  of  the  laws.  The 
court,  held,  in  effect,  that  the  Utah  enact- 
ment did  no  one  of  these  three  things. 
Why?  Because  it  was  a  legitimate  police 
regulation.  Why  a  legitimate  police  regula- 
tion? Because  it  vfos  based  on  a  considera- 
tion of  health ;  that  laborers  in  underground 
mines  and  those  in  smelters  could  reason- 
ably and  properly  be  made  into  a  class  and 
the  health  of  that  class  protected  by  legis- 
lative enactment.  Had  the  foundation  been 
imaginary,  the  court  could  fiot  have  so 
held.  But  the  foundation  (that  is,  the 
consideration  of  health)  being  real,  proper, 
and  reasonable,  the  court  logically  and  le- 
gally upheld  the  enactment.  The  14th 
Amendment  was  violated  unless  the  enact- 
ment wa«  a  legitimate  police  regulation, 
and  it  was  not  a  legitimate  police  regula- 
tion unless  the  enactment  was  based  on  a 
legitimate  health  classification.  Therefore 
the  United  States  Supreme  Court  directly 
holds  this  to  be  a  legitimate  health  regula- 
tion. I  cannot  say  that  I  am  so  fully  and 
completely  equipped  in  the  doubtful  science 
of  medicine  as  to  be  able  to  say  that  I 
know  that  it  is  not  such  a  reasonably  ap- 
propriate provision.  This  is  the  full  extent 
to  which  it  is  necessary  to  go  in  this  case. 
Then,  too,  not  a  decision  of  a  court  that 
mentions  the  subject  but  says  that  a  court 
cannot  set  aside  an  enactment  of  a  legisla- 
ture unless  the  enactment  is,  beyond 
doubt,  in  violation  of  the  Constitution  un- 
der which  both  the  court  and  the  legisla- 
ture act.  Can  it  be  said  that,  imder  the 
showing  above  made,  there  is  not  a  doubt 
that  the  enactment  in  question  here  is  be- 
yond all  doubt  in  violation  of  the  Constitu- 
tion of  the  state  of  Nevada?  It  seems  to 
me  tliat  it  cannot  be  so  said.  Therefore  I 
conclude  that  this  enactment  is  not  un- 
constitutional as  being  a  violation  of  the 
"health"  element  of  the  Nevada  Bill  of 
Rights. 

Now  to  the  "class  legislation"  element  in 
the  enactment:  Counsel,  in  their  arguments 
in  this  case,  have  mingled  the  "class  legis- 
lation" objection  implied,  they  say,  in  the 
Bill  of  Rights,  and  the  "class  legislation" 
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inhibited  in  subsequent  parts  of  the  Consti- 
tution, to  wit,  S§  20  and  21  of  article  4, 
and  perhaps  it  may  be  permissible  for  me 
to  do  the  same.  Here  it  cannot  truly  be 
said  that  all  class  legislation  is  bad.  Deci- 
sions by  the  hundred  and  by  the  thousand 
may  easily  be  found  that  hold  some  class 
legislation  is  constitutional  and  valid. 
Such  arc  too  numerous  to  need  citation  of 
instances.  The  only  question  is.  Is  there,  or 
is  there  not,  a  real  foundation — a  founda- 
tion in  fact,  in  the  nature  of  things — ^for 
the  class  made?  If  there  is  such  foundation 
to  support  a  legislative  enactment,  then 
that  enactment  is  constitutional  and  valid; 
but,  if  not,  then  it  is  unconstitutional,  and 
therefore  void.  Should  legislators  so  far 
forget  their  duty  to  God  and  to  man,  and 
so  far  disregard  the  oath  of  office  taken  by 
them  to  support,  protect,  and  defend  the 
Constitution, — the  only  instrument  that 
gives  them  any  power  to  act  at  all  legisla- 
tively,— ^as  to  join  together  in  an  enactment 
persons  or  things  on  a  mere  imaginary 
something  that  has  no  existence  in  the 
natures  or  situations  of  those  persons  or 
those  things,  and  say  that  those  persons  or 
those  things  must  be  governed  by  said 
enactment,  then  it  would  be  class  legisla- 
tion; and  at  least  contrary  to  §§  20  and  21, 
above  mentioned,  and  possibly,  also,  to  the 
Bill  of  Rights,  in  §  1  of  article  I.  But  of 
the  latter  I  do  not  desire  at  this  place  to 
discourse.  For  does  it  not  seem  that  when 
provision  so  ample  against  class  legislation, 
local  and  special,  as  that  contained  in  {§  20 
and  21  of  article  4  of  the  Nevada  Constitu- 
tion, is  made,  the  inhibitions  of  the  Bill  of 
Rights,  in  §  1  of  article  1,  were  aimed  at 
other  evils?  Be  that  as  it  may,  I  conclude 
that  the  enactment  of  the  Nevada  legisla- 
ture in  question  here  is  not  in  violation  of 
the  Nevada  Constitution,  as  being  "class 
legislation"  of  the  objectionable  kind  inhib- 
ited in  §§  20  or  21,  or  of  the  objectionable 
kind  that  may  possibly  be  inhibited  in  the 
Bill  of  Rights  of  §  1  of  article  1,  if  there 
be  therein  any  such  inhibition. 

In  support  of  this  conclusion  may  be 
cited  the  direct  decision  of  the  Utah  su- 
preme court  that  workers  in  underground 
mines  and  workers  in  smelters  and  reduc- 
tion works  may  with  sound  reason  be  made 
into  classes,  and  the  health  of  those  classes 
protected  by  the  legislature.  To  the  same 
effect  is  impliedly  the  decision  of  the  court 
most  relied  on  in  argument  here,  to  wit,  the 
Colorado  supreme  court,  in  Re  Morgan.  For  * 
I  think  1  have  above  shown  that  the  opinion 
in  the  Colorado  case  impliedly,  at  least,  ad- 
mits that,  with  a  constitutional  provision 
like  that  in  the  Utah  Constitution,  such  leg- 
islation might  be  valid,  and  also  further 
shown  that,  in  essence,  the  additional  pro- 
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vision  of  the  Utah  Constitution  did  not  at 
all  change  the  situation.  True,  the  Colo- 
rado court  held  such  legislation  unc(Histi- 
tutional  and  void;  but  it  would  seem  that 
after  the  facts  stated,  and  after  the  admis- 
sions made  by  it,  its  conclusion  against 
the  validity  of  the  enactment  before  it  was 
a  non  sequUur, 

In  addition,  as  stated  above,  I  cannot  say 
that  my  knowledge  of  medical  science  is 
so  complete  that  I  can,  in  conscience,  say 
that  I  know  that  workers  in  underground 
mines,  or  workers  in  smelters  and  reduc- 
tion works,  are  not  engaged  in  unhealthy 
employments.  The  l^slature  of  Nevada, 
at  its  session  in  1903,  impliedly  said  they 
were  such,  and  legislated  for  the  protection 
of  such  workers;  and  I  cannot,  under  the 
reason  of  the  thing,  and  the  authority  of 
the  Utah  supreme  court  and  that  of 
the  United  States  Supreme  Court,  to  say 
nothing  of  the  pregnant  admission  of'  the 
Colorado  supreme  court  (May  I  be  per- 
mitted to  explain  that  I  mean  an  admission 
that  is  pr^nant  with  a  principle  that  is 
dentructive  of  the  final  conclusion  to  which 
that  court  came?),  say  that  the  said  enact- 
ment of  the  Nevada  legislature  for  that  pur- 
pose was,  beyond  doubt,  a  violation  of  the 
(Constitution  of  Nevada. 

For  the  foregoing  reasons  I  concur  in  the 
conclusion  of  Justice  Talbot  that  the  en- 
actment in  question  here  is  not  a  violation 
of  the  Constitution  of  Nevada,  and  also  in 
the  order  that  the  petitioner  be  remanded 
to  custody. 

Belknap,  Ch.  J.,  dissenting: 

It  is  claimed  that  the  law  should  be  up- 
held as  a  health  law,  and  was  adopted  for 
that  purpose  by  the  legislature  in  its  exer- 
cise of  the  police  power.  The  police  power 
is  inherent  in  the  legislature,  and  founded 
upon  the  duty  of  the  state  to  protect  life, 
health,  and  property  of  the  community,  and 
to  preserve  good  order  and  morality.  Prof. 
Tiedeman,  in  his  treatise  upon  the  subject 
[Pol.  Power,  S  1],  says:  "The  police  power 
of  the  government,  as  understood  in  the 
constitutional  law  of  the  United  States,  is 
simply  the  power  of  the  government  to  es- 
tablish provisions  for  the  enforcement  of 
the  common  as  well  as  civil  law  maxim,  Sic 
utere  tuo,  ut  cUienum  non  Icedas"  This 
police  power  of  the  state  extends  to  the  pro- 
tection of  the  lives,  limbs,  health,  comfort, 
and  quiet  of  all  persons,  and  the  protection 
of  all  property  within  the  state.  According 
to  the  maxim,  Sic  utere  tuo,  ut  alienum  non 
Icedaa,  it  being  of  universal  application,  it 
must,  of  course,  be  within  the  range  of  leg- 
islative action  to  define  the  mode  and  man- 
ner in  which  every  one  may  use  his  own 
as  not  to  injure  others.  In  Lawton  v. 
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Steele,  152  U.  S.  136,  38  L.  ed.  385,  14  Sup. 
Ct.  Rep.  600,  the  court  said:  "The  extent 
and  limits  of  what  is  known  as  the  police 
power  have  been  a  fruitful  subject  of  dis- 
cussion in  the  appellate  courts  of  nearly 
every  state  in  the  Union.  It  is  universally 
conceded  to  include  everything  essential  to 
the  public  safety,  health,  and  morals,  and 
to  justify  the  destruction  or  abatement,  by 
summary  proceedings,  of  whatever  may  be 
regarded  as  a  public  nuisance.  Under  this 
power  it  has  been  held  that  the  state  may 
order  the  destruction  of  a  house  falling  to 
decay  or  otherwise  endangering  the  lives  of 
passers-by;  the  demolition  of  such  as  are 
in  the  path  of  a  conflagration ;  the  slaughter 
of  diseased  cattle;  the  destruction  of  de- 
cayed or  unwholesome  food;  the  prohibition 
of  wooden  buildings  in  cities ;  the  regulation 
of  railways  and  other  means  of  public  con- 
veyance, and  of  interments  in  burial 
grounds;  the  restriction  of  objectionable 
trades  to  certain  localities;  the  compulsory 
vaccination  of  children;  the  confinement  of 
the  insane,  or  those  afflicted  with  conta- 
gious diseases;  the  restraint  of  vagrants, 
beggars,  and  habitual  drunkards;  the  sup- 
pression of  obscene  publications  and  houses 
of  ill  fame ;  and  the  prohibition  of  gambling 
houses  and  places  where  intoxicating  liquors 
are  sold.  Beyond  this,  however,  the  state 
may  interfere  wherever  the  public  interests 
demand  it;  and  in  this  particular  a  large 
discretion  is  necessarily  vested  in  the  legis- 
lature to  determine,  not  only  what  the  in- 
terests of  the  public  require,  but  what  meas- 
ures are  necessary  for  the  protection  of 
such  interests.  ...  To  justify  the  state 
in  thus  interposing  its  authority  in  behalf 
of  the  public,  it  must  appear,  first,  that  the 
interests  of  the  public  generally,  as  distin- 
guished from  those  of  a  particular  class, 
require  such  interference;  and,  second,  that 
the  means  are  reasonably  necessary  for  the 
accomplishment  of  the  purpose,  and  not 
unduly  oppressive  upon  individuals.  The 
legislature  may  not,  under  the  guise  of  pro- 
tecting the  public  interests,  arbitrarily  in- 
terfere with  private  business,  or  impose 
unusual  and  unnecessary  restrictions  upon 
lawful  occupations." 

In  Ke  Jacobs,  98  N.  Y.  98,  50  Am. 
Rep.  636,  where  the  court  had  under  con- 
sideration a  law  of  New  York  prohibiting 
the  manufacture  of  cigars  and  the  prepara- 
tion of  tobacco  in  any  form  in  tenement 
houses,  after  citing  decisions  to  show  that 
the  police  power  is  not  without  limitation, 
and  that  in  its  exercise  the  legislature  must 
respect  fundamental  rights  guaranteed  by 
the  Constitution,  it  said:  "If  this  were 
otherwise  the  power  of  the  legislature  would 
be  practically  without  limitation.  In  the 
assumed  exercise  of  the  police  power  in  the 
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interests  of  the  health,  the  welfare,  or  the 
safety  of  the  public,  every  right  of  the  citi- 
zen might  be  invaded,  and  every  constitu- 
tional barrier  swept  away.  Generally  it  is 
for  the  legislature  to  determine  what  laws 
and  regulations  are  needed  to  protect  the 
public  health  and  secure  the  public  comfort 
and  safety,  and  while  its  measures  are  cal- 
culated, intended,  convenient,  and  appropri- 
ate to  accomplish  these  ends,  the  exercise 
of  its  discretion  is  not  subject  to  review 
by  the  courts.  But  they  must  have  some 
relation  to  these  ends.  Under  the  mere 
guise  of  police  regulations,  personal  rights 
and  private  property  cannot  be  arbitrarily 
invaded,  and  the  determination  of  the  legis- 
lature is  not  final  or  conclusive.  If  it 
papses  an  act  ostensibly  for  the  public 
health,  and  thereby  destroys  or  takes  away 
the  property  of  a  citizen,  or  interferes  with 
his  personal  liberty,  then  it  is  for  the 
courts  to  scrutinize  the  act  and  see  whether 
it  really  relates  t^,  and  is  convenient  and 
appropriate  to  promote,  the  public  health. 
...  To  justify  this  law,  it  would  not 
be  sufficient  that  the  use  of  tobacco  may 
be  injurious  to  some  persons,  Or  that  its 
manipulation  may  be  injurious  to  those 
who  are  engafifed  in  its  preparation  and 
manufacture,  but  it  would  have  to  be  in- 
jurious to  the  public  health."  Again: 
"When  a  health  law  is  challenged  in  the 
courts  as  unconstitutional,  on  the  ground 
that  it  arbitrarily  interferes  with  personal 
liberty  and  private  property  without  due 
process  of  law,  the  courts  must  be  able  to 
see  that  it  has,  at  least,  in  fact,  some 
relation  to  the  public  health ;  that  the  pub- 
lic health  is  the  end  actually  aimed  at; 
and  that  it  is  appropriate  and  adapted  to 
that  end." 

To  justify  the  law,  it  is  not  sufficient  that 
underground  mining  and  working  in  smelt- 
ers may  be  injurious  to  the  men  employed 
in  the  mines  or  smelters,  but  it  must  be  in- 
jurious to  the  public  health.  It  is  not 
claimed  that  the  law  is  injurious  in  this 
respect.  If  this  law  is  beneficial  to  the 
men  working  in  underground  mines  and 
smelters, — and  that  is  insufficient,  under  the 
authorities, — it  is  so  only  in  a  remote  de- 
gree. Rheumatism,  miners'  consumption, 
and  lead  poisoning,  it  is  said,  are  the  mala- 
dies to  which  men  affected  by  this  law  are 
exjwsed.  It  is  difficult  to  understand  how 
these  allliciions  may  be  prevented  by  its 
provisions.  Lead  poisoning  and  miners' 
consumption  are  caused  by  inhaling  fumes 
from  the  smelters,  or  dust  in  the  deep 
mines.  Any  daily  exposure  for  a  materially 
less  time  than  eight  hours  may  result  in 
their  contraction.  In  its  most  favorable 
aspect,  the  statute  is  not  helpful  to  these 
men,  except  that  shorter  hours  of  labor  tend 
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to  preserve  the  system,  while  longer  hours 
produce  exhaustion  and  its  consequent  ill 
effects.  I  think  the  statute  was  adopted 
by  the  legislature  in  conformity  to  the 
trend  of  legislation  throughout  the  coun- 
try, shortening  the  hours  of  labor  in  many- 
industrial  pursuits,  and  not  as  a  health 
regulation. 

The  principle  upon  which  the  police 
power  is  exercised  by  the  legislature  is 
based  upon  the  maxim,  "So  use  your  own 
as  not  to  injure  others,"  the  literal  transla- 
tion of  which  is,  "Enjoy  your  own  property 
in  such  a  manner  as  not  to  injure  that  of 
another  person."  Broom,  Legal  Maxims, 
p.  364.  "Any  law  which  goes  beyond  that 
principle,  which  undertakes  to  abolish 
rights,  tlie  exercise  of  which  does  not  in- 
volve an  infringement  of  the  rights  of  oth- 
ers, or  to  limit  the  exercise  of  rights  be- 
yond what  is  necessary  to  provide  for  the 
public  welfare  and  the  general  security — 
cannot  be  included  in  the  police  power  of 
the  government.  It  is  a  governmental 
usurpation,  and  violates  the  principles  of 
abstract  justice,  as  they  have  been  developed 
under  our  republican  institutions."  Tiede- 
man,  Pol.  Power,  §  1.  The  maxim  can  only 
be  invoked  in  the  support  of  laws  for  the 
protection  of  the  public  health,  and  not  for 
the  protection  of  an  individual  against  him- 
self. There  can  be  no  more  justification 
for  such  a  law  than  laws  prohibiting  men 
from  working  in  the  manufacture  of  white 
lead,  because  they  are  apt  to  contract  lead 
poisoning  or  to  prohibit  occupation  in  cer- 
tain parts  of  iron  smelting  works,  because 
the  lives  of  men  so  engaged  are  materially 
shortened.     Tiedeman,  Pol.  Power,  S  86. 

In  the  case  of  Re  Morgan,  26  Colo.  426, 
47  L.  R.  A.  52,  77  Am.  St.  Rep.  269,  58 
Pac.  1071,  a  statute  similar  to  the  one  now 
under  consideration  was  held  unconstitu- 
tional. After  determining  that  the  statute 
violated  the  Bill  of  Rights,  which  guaran- 
tees to  all  persons  the  natural  rights  of  ac- 
quiring, possessing,  and  protecting  property, 
the  court  proceeded, .  in  an  admirable  dis- 
cussion, to  the  consideration  of  the  ques- 
tion whether  the  law  was  a  proper  exercise 
of  the  police  power  to  protect  the  public 
health,  as  follows:  "Were  the  object  of  the 
act  to  protect  the  public  health,  and  its 
provisions  reasonably  appropriate  to  that 
end,  it  might  be  sustained,  for  in  such  a 
case  even  the  constitutional  right  of  con- 
tract may  be  reasonably  limited.  But  the 
act  before  us  is  not  of  that  character.  In 
selecting  a  subject  for  the  exercise  of  the 
police  power,  the  legislature  must  keep 
within  its  true  scope.  The  reason  for  the 
existence  of  the  power  rests  upon  the 
theory  that  one  must  so  use  his  own  as  not 
to  injure  others,  and  so  as  not  to  interfere 
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with  or  injure  the  public  health,  safety, 
morals,  or  general  welfare.  How  can  one 
be  said  injuriously  to  affect  others  or  inter- 
fere with  these  great  objects  by  doing  an  act 
which  confessedly  visits  its  consequences  on 
himself  alone?  And  how  can  an  allied  law 
that  purports  to  be  the  result  of  an  exercise 
of  the  police  power  be  such  in  reality,  when 
it  has  for  its  only  object,  not  the  protection 
of  others,  or  of  the  public  health,  safety, 
morals,  or  general  welfare,  but  the  welfare 
of  him  whose  act  is  prohibited,  when,  if 
committed,  it  will  injure  him  who  commits 
it,  and  him  only?  ...  In  this  we  must 
not  be  understood  as  limiting  the  legisla- 
ture where  the  facts  justify  apparent  dis- 
crimination in  passing  health  laws  affecting 
only  certain  classes.  Indeed,  laws  having 
for  their  object  the  protection  of  small  por- 
tions of  a  community  have  been  upheld,  as 
in  Northw€8tem  Fertilizing  Co,  v.  Byde 
Park,  97  U.  S.  659  [24  L.  ed.  1036],  where  a 
nuisance,  obnoxious  probably  only  to  part  of 
a  village,  was  abated;  but  what  we  mean 
to  decide  is  that  in  a  purely  private  lawful 
business,  in  which  no  special  privilege  or 
license  has  been  granted  by  the  state,  and 
the  carrying  on  of  which  is  attended  by  no 
injury  to  the  general  public,  it  is  beyond 
the  power  of  the  legislature,  under  the  guise 
of  the  police  power,  to  prohibit  an  adult 
man  who  desires  to  work  thereat  from 
working  more  than  eight  hours  a  day,  on 
the  ground  that  working  longer  may,  or 
probably  will,  injure  his  own  health." 

Holden  y.  Hardy,  169  U.  S.  366,  42  L.  ed. 
780,  18  Sup.  Ct.  Rep.  383,  a  decision  of  the 
Supreme  Court  of  the  United  States,  in 
which  a  statute  of  the  state  of  Utah  similar 
to  the  one  now  imder  consideration  was  up- 
held as  not  being  in  conflict  with  the  provi- 
sions of  the  14th  Amendment  to  the  Consti- 
tution of  the  United  States,  is  referred  to 
as  an  authoritative  ruling  in  support  of  the 
law.  The  Constitution  of  the  state  of  Utah 
(art.  16,  §  6)  declares,  among  other  things, 
that  "the  legislature  shall  pass  laws  to  pro- 
vide for  the  health  and  safety  of  employees 
in  factories,  smelters,  and  mines,"  and  fur- 
ther provides,  in  the  succeeding  sections, 
that  "the  legislature  by  appropriate  legisla- 
tion shall  provide  for  the  enforcement  of 
tho  provisions  of  this  article."  In  Bolden 
V.  Hardy  it  is  said:  "The  supreme  court  of 
Utah  was  of  opinion  that,  if  authority  in  the 
legislature  were  needed  for  the  enactment  of 
the  statute  in  question,  it  was  found  in  that 
part  of  article  16  of  the  Constitution  of  the 
state  which  declared  that  'the  legislature 
shall  pass  laws  to  provide  for  the  health  and 
safety  of  employees  in  factories,  smelt- 
ers, and  mines.' "  We  have  no  such  con- 
stitutional provision,  and  for  this  rea- 
son the  case  of  Holden  v.  Hardy  is 
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inapplicable  as  an  authority  here.  The 
only  question  in  that  case  was  whether 
the  statute  of  Utah  violated  the  pro- 
visions of  the  14th  Amendment  to  the 
Constitution  of  the  United  States,  and  the 
consideration  in  the  opinion  of  the  question 
of  the  extent  to  which  the  police  power  may 
be  exercised  imder  the  provisions  of  the 
state  Constitution  was  not  a  Federal  ques- 
tion, and  tlierefore  without  the  jurisdiction 
of  that  court,  but  was  one  to  be  determined 
only  by  the  courts  of  the  state  of  Utah. 

In  People  v.  Budd,  117  N.  Y.  1,  6  L.  R.  A. 
559,  15  Am.  St.  Rep.  460,  22  N.  £.  070,  682, 
Judge  Peckham  said:  "In  matters  pertain- 
ing to  its  proper  construction  [the  Consti- 
tution of  the  state  of  New  York],  our  de- 
cision is  final,  excepting  that  if,  as  con- 
strued by  us,  the  Constitution  or  our  laws 
deny  the  existence  of  some  right  or  privi- 
lege claimed  by  a  party  by  virtue  of  the 
Federal  Constitution  or  laws,  our  decision 
is  reviewable  by  the  Federal  court,  not  for 
the  purpose  of  reviewing  our  construction  < 
of  our  own  Constitution  or  laws,  but  to  see 
whether,  under  the  Constitution  or  laws  as 
construed  by  us,  any  right  or  privilege  ex- 
isting by  virtue  of  the  Federal  Constitu- 
tion or  laws  has  been  violated  or  denied, 
and,  if  so,  to  give  it  effect  notwithstanding 
the  state  law  or  Constitution." 

In  Barhier  v.  Connolly,  113  U.  S.  27,  28 
L.  ed.  923,  5  Sup.  Ct.  Rep.  357,  Judge  Field 
said:  "In  this  case  we  can  only  consider 
whether  the  4th  section  of  the  ordinance  of 
the  city  and  county  of  San  Francisco  is  in 
conflict  with  the  Constitution  or  laws  of 
the  United  States.  We  cannot  pass  upon 
the  conformity  of  that  section  with  the  re- 
quirements of  the  Constitution  of  the  state. 
Our  jurisdiction  is  confined  to  the  Federal 
question  involved." 

In  the  Morgan  Case,  26  Colo.  441,  47  L. 
R.  A.  63,  77  Am.  St.  Rep.  291,  58  Pac.  1080, 
the  supreme  court  of  Colorado  was  urged 
to  follow  the  decision  in  the  Holden-Hardy 
Case,  as  controlling  upon  it.  After  fully 
considering  that  decision,  and  conceding 
that  in  the  construction  of  Federal  ques- 
tions it  is  the  duty  of  state  courts  to  be 
governed  by  the  decisions  of  the  Supreme 
Court  of  the  United  States,  the  court  said: 
"if  the  language  used  by  that  august  tribu- 
nal in  Holden  v.  Hardy  is  to  be  understood 
as  limiting  or  defining  how  far  a  state  legis- 
lature may  go  in  the  exercise  of  the  police 
power  without  transcending  any  of  the  lim- 
its prescribed  by  the  Federal  Constitution, 
we  agree  with  counsel  for  petitioner  that  it 
was  needful  to  the  ascertainment  of  the 
question  before  the  court.  But  if  it  is  not 
to  be  thus  restricted,  and  if  it  was  employed 
with  the  view  to  determining  what  are  the 
true  limits  of  the  police  power  of  a  state 
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under  its  provisions  of  the  Constitution  of 
that  state,  the  remarks  in  that  connection 
are  wholly  obiter,  and  not  authority  in  that 
court  itself,  much  less  in  any  other  juris- 
diction. Wad8worth  v.  Union  P,  B,  Co,  18 
Colo.  610,  23  L.  R.  A.  812,  36  Am.  St.  Rep. 
309,  33  Pac.  515;  Carroll  v.  Carroll,  16 
How.  276,  14  L.  ed.  936;  2  Black,  Judgm. 
S  611." 

Section  1  of  article  1  of  the  Constitution 
of  this  state  declares:  "All  men  are,  by  na- 
ture, free  and  equal,  and  have  certain  in- 
alienable rights,  among  which  are  those  of 
enjoying  and  defending  life  and  liberty,  ac- 
quiring, possessing,  and  protecting  proper- 
ty, and  pursuing  and  obtaining  safety  and 
happiness."  Substantially  the  same  prin- 
ciples are  embodied  in  the  Declaration  of 
Independence  and  in  the  Constitutions  of 
the  states.  Among  these  inalienable  rights, 
as  proclaimed  in  the  Declaration  of  Inde- 
pendence, said  the  Supreme  Court  of  the 
United  States  in  Butcher's  Union  8.  H.  d 
L.  8.  L.  Co.  v.  Crescent  City  Ij.  8.  L.  d  8.  H. 
Co.  Ill  U.  S.  757,  28  L.  ed.  685,  4  Sup.  Ct. 
Rep.  660,  *'is  the  right  of  men  to  pursue 
their  happiness,  by  which  is  meant  the 
right  to  pursue  any  lawful  business  or  voca- 
tion, in  any  manner  not  inconsistent  with 
the  equal  rights  of  others,  which  may  in- 
crease their  prosperity  or  develop  their  fac- 
ulties so  as  to  give  to  them  their  highest  en- 
joyment. The  common  business  and  call- 
ings of  life,  the  ordinary  trades  and  pur- 
suits, which  are  innocuous  in  themselves, 
and  have  been  followed  in  all  communities 
from  time  immemorial,  must  therefore  be 
free  in  this  country  to  all  alike  upon  the 
same  conditions.  The  right  to  pursue  them 
without  let  or  hindrance,  except  that  which 
is  applied  to  all  persons  of  the  same  age, 
sex,  and  condition,  is  a  distinguishing  priv- 
ilege of  citizens  of  the  United  States,  and 
an  essential  element  of  that  freedom  which 
they  claim  as  their  birthright.  It  has  been 
well  said  that,  *the  property  which  every 
man  has  in  his  own  labor,  as  it  is  the  orig- 
inal foundation  of  all  other  property,  so  it 
is  the  most  sacred  and  inviolable.  The 
patrimony  of  the  poor  man  lies  in  the 
strength  and  dexterity  of  his  own  hands, 
and  to  hinder  his  employing  this  strength 
and  dexterity  in  what  manner  he  thinks 
proper,  without  injury  to  his  neighbor,  is 
a  plain  violation  of  this  most  sacred  prop- 
erty. It  is  a  manifest  encroachment  upon 
the  just  liberty  both  of  the  workman  and 
of  those  who  might  be  disposed  to  employ 
him.  As  it  hinders  the  one  from  working 
at  what  he  thinks  proper,  so  it  hinders  the 
others  from  employing  whom  they  think 
proper.'  Adam  Smith's  Wealth  of  Nations, 
bk.  1,  chap.  10." 

In  the  same  case  Bradley,  J.,  said:  "I 
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hold  that  the  liberty  of  pursuit — ^the  right 
to  follow  any  of  the  ordinary  callings  of 
life — is  one  of  the  privileges  of  a  citizen  of 
the  United  States,"  of  which  he  cannot  be 
deprived  without  invading  his  right  to  lib- 
erty, within  the  meaning  of  the  Constitu- 
tion. And  again:  "There  is  no  more  sacred 
right  of  citizenship  than  the  right  to  pursue 
unmolested  a  lawful  employment  in  a  law- 
ful manner.  It  is  nothing  more  or  less 
than  the  sacred  right  of  labor."  lAve  8tock 
D.  d  B.  Asso.  V.  Crescent  City  L.  8.  L.  d 
8.  H.  Co.  1  Abb.  (U.  8.)  399,  Fed.  Cas.  No. 
8,408. 

In  People  v.  Qillson,  109  N.  Y.  389,  4 
Am.  St.  Rep.  466,  17  N.  E.  343,  the  court 
said:  "The  following  propositions  are  firm- 
ly established  and  recognized:  A  person 
living  imder  our  Constitution  has  the  right 
to  adopt  and  follow  such  lawful  industrial 
pursuit,  not  injurious  to  the  community,  as 
he  may  see  fit.  The  term  'liberty,'  as  used 
in  the  Constitution,  is  not  dwarfed  into 
mere  freedom  from  physical  restraint  of  the 
person  of  the  citizen,  as  by  incarceration, 
but  is  deemed  to  embrace  the  right  of  man 
to  be  free  in  the  enjoyment  of  the  faculties 
with  which  he  has  been  endowed  by  his 
Creator,  subject  only  to  such  restraints  as 
are  necessary  for  the  common  welfare.  Lib- 
erty, in  its  broad  sense,  as  understood  in 
this  country,  means  the  right,  not  only  of 
freedom  from  servitude,  imprisonment,  or 
restraint,  but  the  right  of  one  to  use  his 
faculties  in  all  lawful  ways  to  live  and 
work  where  he  will,  to  earn  his  livelihood 
in  any  lawful  calling,  and  to  pursue  any 
lawful  trade  or  avocation." 

In  Ritchie  v.  People,  155  111.  101,  29  L. 
R.  A.  79,  46  Am.  St.  Rep.  315,  40  N.  E.  457, 
the  court,  in  considering  a  statute  similar 
in  principle,  said:  "It  substitutes  the  judg- 
ment of  the  legislature  for  the  judgment  of 
the  employer  and  employee  in  a  matter 
about  which  they  are  competent  to  agree 
with  each  other.  It  assumes  to  dictate  to 
what  extent  the  capacity  to  labor  may  be 
exercised  by  the  employee,  and  takes  away 
the  right  of  private  judgment  as  to  the 
amount  and  duration  of  the  labor  to  be 
put  forth  in  a  specified  period.  When  the 
legislature  thus  undertakes  to  impose  an 
unreasonable  and  unnecessary  burden  upon 
any  one  citizen  or  class  of  citizens,  it  tran- 
scends the  authority  intrusted  to  it  by  the 
Constitution,  even  though  it  imposes  the 
same  burden  upon  all  other  citizens  or 
classes  of  citizens.  .  .  .  Liberty,  as  has 
already  been  stated,  includes  the  right  to 
make  contracts  as  well  with  reference  to 
the  amount  and  duration  of  labor  to  be  per- 
formed as  concerning  any  other  lawful  mat- 
ter. Hence  the  right  to  make  contracts  is 
an  inherent  and  inalienable  one,  and  any 
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attempt  to  unreasonably  abridge  it  is  op- 
posed to  the  Constitution." 

My  conclusion  is  that  the  constitutional 
right  of  employer  and  employee  is  de- 
stroyed by  the  express  terms  of  the  act,  In 
this :  That  its  provisions  undertake  to  pre- 
vent employer  and  employee  from  making 


their  own  contracts  concerning  underground 
mining  and  work  in  smelters,  or  in  any  in- 
stitution or  place  for  the  reduction  or  re- 
fining of  ores  or  metals,  and  that  it  is  not 
a  valid  exercise  of  the  police  power,  as  a 
health  regulation.  I  therefore  dissent  from 
the  judgment  of  the  court. 
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1.  A  mnn  max  be  flrnllty  of  larcenx  of 
propertT  which  the  Constitution  makes  the 
sole  and  separate  property  of  his  wife. 

2.  A  man  who  obtains  money  from  a 
wonian  with  Intent  to  convert  It  to 
his  ow^n  nue,  by  means  of  a  well-laid 
scheme  which  Includes  the  performance  of  a 
marriage  ceremony  with  her,  and  fraudu- 
lent representations  that,  in  case  she  In- 
truste  him  with  the  money,  he  will  Invest  It 
for  her  benefit,  may  be  convicted  of  larceny. 

8.  That  mouex  Is  show^n  by  the 
evidence  to  have  been  obtained  from 
a  woman  by  the  Instrumentality  of  her 
check  does  not  constitute  a  variance  from  a 
charge  that  the  money  was  obtained  from 
her. 

4.  A  constltntlonal  provision  that  a 
bill  shall  become  a  law  nnless 
returned  bx  the  arovemor  with  his  dis- 
approval within  five  days  does  not  require 
him  to  retain  the  bill  for  that  time,  but  he 
may  waive  the  provision,  and  return  it  be- 
fore the  expiration  of  five  days,  with  the 
notification  that  it  may  become  a  law  with- 
out his  approval. 

(February  27,  1904.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Pulaski  County 
convicting  him  of  larceny.     Affirmed, 
The  facts  are  stated  in  the  opinion. 
Mr,  Oils  Fiilk,  for  appellant: 
The  great  body  of  the  common  law  of 
England,  in  so  far  as  it  is  applicable  to  our 
form  of  government  and  conditions,  and  has 
not  been  abrogated  by  statute,  is  the  law  of 
this  state  to-day.    Of  its  immemorial  rules 
established  "at  a  time  whereof  the  memory 
of  man  nmneth  not  to  the  contrary,"  one  is 
that  neither  the  husband  nor  wife  can  be 
guilty  of  larceny  of  the  other's  goods.     The 
reason  for  the  rule  is  manifest.    The  hus- 
band couldn't  steal  from  the  wife  because 

NoTB. — On  the  question  whether  a  husband 
can  be   guilty  of  criminal   trespass  on   wife's 
property,  see,  In  this  series,  State  v.  Jones,  61 
L.   B.   A.   777. 
65  L.  R.  A. 


they  were  in  law  one  person,  and  he  was 
that  legal  entity. 

If  unity  of  person  is  the  sole  and  only 
reason  for  the  rule  that  the  wife  cannot 
steal  from  the  husband,  it  is  also  sufficient 
reason  for  the  rule  that  the  husband  cannot 
steal  from  the  wife.  Thus  we  may  at  the 
outset  discard  the  question  of  ownership  as 
a  reason. 

The  married  woman's  act  of  1875  does 
not,  by  necessary  implication,  repeal  the 
common-law  rule  that  a  man  cannot  steal 
from  his  wife,  unless  it,  by  implication,  de- 
stroys the  unity  of  person  between  ^them, 
that  being  the  reason  for  the  rule.  Our  stat- 
ute expressly  recognizes  the  unity  of  person. 

Kiee  v.  Young,  64  Ark.  381,  62  Am.  St 
Rep.  198,  42  S.  W.  669;  Pillow  v.  Sentelle, 
49  Ark.  430,  6  S.  W.  783;  Counte  v.  Mark- 
ling,  30  Ark.  17;  Qxlkerson-Sloae  Commie- 
sion  Co,  V.  Salinger,  56  Ark.  294,  16  L.  R. 
A.  526,  35  Am.  St.  Rep.  105,  19  S.  W.  747 ; 
Felkner  v.  Tigke,  39  Ark.  357 ;  Rohineon  v. 
Eagle,  29  Ark.  202;  Kline  v.  Ragland,  47 
Ark.  116,  14  S.  W.  474;  Branch  v.  Polk,  61 
Ark.  388,  30  L.  R.  A.  324,  54  Am.  St.  Rep. 
266,  33  S.  W.  424. 

Nearly  all  of  the  common-law  rights,  du- 
ties, liabilities,  and  disabilities  incident  to 
the  marital  relation  still  exist. 

Neelly  v.  Lancaster,  47  Ark.  176,  1  S.  W. 
66;  Koemineky  v.  Goldberg,  44  Ark.  401. 

It  is  presumed  that  the  legislature  does 
not  intend  to  make  unnecessary  changes  in 
the  pre-existing  body  of  the  law. 

Black,  Constr.  &  Interpretation  of  Laws, 
p.  110. 

There  is  a  presumption  against  the  im- 
plied repeal  of  laws. 

Black,  Constr.  &  Interpretation  of  Laws, 
p.  112;  Bahcock  v.  Helena,  34  Ark.  499; 
Coate  V.  Hill,  41  Ark.  149;  Chamberlain  v. 
State,  50  Ark.  132,  6  S.  W.  524;  Olidetcell 
V.  Martin,  51  Ark.  559,  11  S.  W.  882; 
Baugher  v.  Rudd,  53  Ark.  417,  14  S.  W.  623. 

The  wife  cannot  steal  the  husband's  goods, 
and  never  could.  This  is  because  of  the 
unity  of  person  between  them. 

State  V.  Banks,  48  Ind.  197;  Lamphier  v. 
State,  70  Ind.  317. 

Beasley  v.  State,  138  Ind.  552,  46  Am.  St. 
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Rep.  418,  38  N.  E.  35,  does  not  attempt  to 
decide  the  point  in  issue  here. 

Thomas  v.  Thomas,  51  111.  162,  was  a  di- 
vorce case  in  which  the  ground  for  divorce, 
was  that  the  wife  had  committed  felony  by 
stealing  plaintiff's  watch,  and  eloping  with 
her  adulterer.  The  court  held  the  allega- 
tion that  defendant  had  committed  felony 
was  no  groimd  for  divorce,  inasmuch  as 
there  had  been  no  conviction  on  the  charge. 

Selling  property  which  the  seller  knows 
does  not  belong  to  him,  and  appropriating 
the  proceeds  to  his  own  use,  are  not  neces- 
sarily larceny,  to  constitute  which  a  fe- 
lonious taking  is  essential. 

Waikins  v.  State,  60  Miss.  323. 

The  husband  cannot  be  guilty  of  arson  of 
the  wife's  house. 

Snyder  v.  People,  26  Mich.  106,  12  Am. 
Rep.  302. 

He  is  not  indictable  for  slandering  his 
wife. 

Staie  V.  Edetis,  95  N.  C.  693,  69  Am.  Rep. 
294. 

Two  persons  only,  being  husband  and  wife, 
cannot  be  guilty  of  conspiracy. 

Peqple  v.  Miller,  82  Cal.  107,  22  Pac.  934. 

If  a  master  gives  his  servant  a  check  to 
take  to  the  bank  and  get  cashed,  he  has 
mere  custody  of  the  check  itself,  and  com- 
mits larceny  if  he  appropriates  it;  but,  if  he 
cashes  the  check  and  appropriates  the  mon- 
ey, he  commits  embezzlement  only,  as  the 
money  has  never  been  in  the  master's  pos- 
session. 

Clark,  Crim.  Law,  p.  286;  Haley  v.  State, 
49  Ark.  147,  4  S.  W.  746;  Smith  v.  People, 
53  N.  Y.  111.  13  Am.  Rep.  474;  Loomis  v. 
People,  67  N.  Y.  322,  23  Am.  Rep.  123; 
People  V.  Miller,  64  App.  Div.  450,  72  N. 
Y.  Supp.  253;  1  Wharton,  Crim.  Law,  H  964; 
1  Bishop,  New  Crim.  Law,  ff  583. 

The  indictment  alleging  the  larceny  of 
$600,  and  the  evidence  showing  the  property 
taken  to  have  been  a  check  for  $600,  this 
variance  was  fatal. 

State  v.  McMinn,  34  Ark.  160;  Britton  v. 
State,  61  Ark.  15,  31  S.  W.  569;  Starchman 
V.  State,  62  Ark.  538,  36  S.  W.  940. 

A  prosecution  for  common-law  larceny  by 
stealing  and  carrying  away  will  not  be  sus- 
tained by  evidence  showing  that  the  com- 
plaining witness  had  voluntarily  parted  with 
the  money  to  enable  the  accused  to  make 
speculative  investments  therewith  at  his 
own  risk. 

People  v.  Miller,  64  App.  Div.  450,  72  N. 
Y.  Supp.  253;  Humphries  v.  Harrison,  30 
Ark.  79;  Buck  v.  Lee,  36  Ark.  525;  Petty  v. 
Grisard,  45  Ark.  117;  Sellmeyer  v.  Welch, 
47  Ark.  485,  1  S.  W.  777;  Driggs  d  Co.*s 
Bank  v.  Norwood,  50  Ark.  42,  7  Am.  St. 
Rep.  78,  6  S.  W.  323. 
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Mr,  George  W.  Iffurphy,  Attorney  Gen- 
eral,  for  the  State. 

Brnm,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  indictment  for  the  larceny  of 
the  money  of  his  wife  by  the  defendant,  with 
a  count  for  obtaining  money  under  false 
pretenses,  which  last,  however,  was  not  con- 
sidered in  the  trial.  The  circumstances  .of 
obtaining  the  wife's  money  were  of  the  most 
aggravating  character.  The  wife,  before 
their  marriage,  was  Miss  Maud  Nevilla,  a 
young  woman  who  had  earned  the  amoimt 
of  $600  as  a  saleswoman  in  one  of  the  lead- 
ing dry  goods  stores  in  little  Rock,  and  de- 
posited the  same  in  the  German  National 
Bank  of  this  city.  The  defendant  had  ascer- 
tained this  fact  in  some  way  and  from  some 
source,  and  paid  his  addresses  to  her,  and 
on  the  6th  of  October,  1902,  they  were  mar- 
ried in  this  city  by  the  pastor  of  one  of  its 
leading  churches.  It  seems  that  he  almost 
immediately  set  to  work  to  get  hold  of  this 
money  of  his  wife,  and  by  one  promise  and 
representation  and  another,  mainly  to  the 
effect  that  he  would  purchase  certain  busi- 
ness property,  or  a  share  in  it,  with  the 
money  thus  obtained  for  her  benefit.  Be- 
ing importuned  in  this  way,  —  yielding, 
doubtless,  much  to  her  wifely  feelings, — she 
gave  him  a  check  for  said  amount  on  the 
German  Bank,  signing  her  marital  name, 
Maud  Hunt,  thereto.  On  being  presented 
in  this  shape,  the  German  Bank  officials  de- 
clined to  pay  it.  The  defendant  then  in- 
duced her  to  sign  her  maiden  name,  Maud 
Nevills,  to  the  check, — the  name  on  the 
bankbooks^ — and  in  this  shape  presented  it, 
and  it  was  paid.  This  was  late  in  the  after- 
noon of  the  14th  of  October,  1902;  and  the 
defendant,  on  one  of  the  trains  in  the  even- 
ing of  the  same  day,  in  company  with  an- 
other woman,  left  the  city,  and  the  two  were 
next  heard  of  in  tho  city  of  IjOS  Angeles, 
California,  a  few  days  afterwards.  The  con- 
stable of  Big  Rock  township,  in  which  the 
city  of  Little  Rock  is  situated,  hearing  of 
the  defendant's  whereabouts,  telegraphed  to 
the  chief  of  police  of  Los  Angeles;  giving  a 
description  of  the  defendant,  with  his  name, 
and  an  alias ;  requesting  that  he  be  arrested 
and  held  until  he  himself  could  reach  that 
city  from  Little  Rock.  The  defendant  was 
taken  in  charge  by  the  constable  on  his  ar- 
rival in  Los  Angeles,  accordingly,  and 
brought  back  to  Little  Rock,  where  one  or 
more  indictments  were  lodged  against  him 
in  the  first  division  of  the  circuit  court  of 
Pulaski  county.  The  other  woman,  Bird 
Sheppard,  who  went  with  the  defendant  to 
Los  Angeles,  was  in  that  city  when  the  de- 
fendant was  taken  in  chaise  there  by  the 
constable  from  Little  Rock,  but  was  not  per- 
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mitted  to  board  the  same  train  with  the 
defendant  on  his  return  in  charge  of  the 
constable,  but  succeeded  in  doing  so  at  £1 
Paso,  Texas,  en  route,  disembarking  from 
another  east-bound  train  at  that  place,  and 
testified  in  the  trial.  There  was  evidence 
in  the  case  to  the  effect  that  the  defendant 
had  planned  the  marriage,  etc.,  as  part  of 
the  scheme  to  obtain  the  money,  some  time 
before  the  marriage  was  consummated;  and 
the  circumstances  justified  the  conclusion 
that  the  elopement  was  in  fact  a  permanent 
desertion  of  the  wife  by  the  defendant. 
There  was  no  controversy  as  to  the  manner 
of  obtaining  the  money,  nor  as  to  the  de- 
posit of  the  same  in  bank  by  the  wife. 

The  defendant  asked  the  trial  court  to 
give  the  following  instructions,  to  wit: 

"(1)  If  you  find  from  the  evidence  that 
the  property  alleged  to  have  been  stolen  was 
at  the  time  the  property  of  Maud  Hunt,  and 
that  at  the  time  Maud  Hunt  was  the  wife  of 
this  defendant,  then  you  will  find  the  de- 
fendant not  guilty,  because  in  this  state  the 
husband  cannot  be  guilty  of  larceny  of  the 
property  of  his  wife. 

"(2)  If  you  find  from  the  evidence  that 
the  wife  of  defendant,  Maud  Hunt,  placed 
in  the  custody  of  defendant  a  check  for  $600, 
to  be  cashed  by  him,  and  the  money  invested 
in  her  name  or  for  her  use,  and  that  de- 
fendant afterwards  cashed  said  check  and 
converted  the  said  money  to  his  own  use, 
you  will  find  the  defendant  not  guilty  of 
larceny,  because  that  would  not  be  larceny, 
but  embezzlement." 

The  court  refused  to  give  the  first  of  said 
instructions,  and  modified  the  second  one  by 
adding:  "But,  on  the  other  hand,  if  you 
believe  from  the  testimony,  beyond  a  reason- 
able doubt,  that  defendant,  by  fraudulent 
artifice  practised  upon  prosecuting  witness, 
Maud  Hunt,  did  obtain  from  her  a  check 
for  $600,  and  drew  the  money  on  it,  and 
thereby  obtained  and  carried  away  her  mon- 
ey, as  alleged  in  the  indictment,  and  had,  at 
the  time  he  so  practised  said  fraudulent  ar- 
tifices, and  obtained  and  carried  away  said 
money,  with  the  felonious  intent  to  steal 
the  same,  you  will  find  him  guilty  of  grand 
larceny,  as  charged  in  the  first  count  of  the 
indictment." 

The  defendant  excepted  to  the  ruling  of 
the  court  in  refusing  to  give  the  first  of 
these  instructions,  and  in  giving  the  second 
only  as  modified.  The  def  aidant  then 
asked  a  third  instruction,  as  follows: 

"(3)  Defendant,  J.  F.  Hunt,  moves  the 
court  to  instruct  the  jury  to  bring  in  a  ver- 
dict for  the  defendant  of  not  guilty,  on  the 
ground  that  there  is  a  variance  between 
the  allegations  of  the  indictment  and  the 
evidence;  the  indictment  alleging  the  lar- 
ceny of  $600,  and  the  evidence  showing  the 
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property  taken  to  have  been  a  check  for 
$600." 

The  court  refused  to  give  this  instruction, 
to  which  ruling  defendant  at  the  time  ex- 
cepted, and  exceptions  were  noted. 

The  defendant  also  excepted  to  the  follow- 
ing charge  of  the  court  to  the  jury,  to  wit: 

**You  are  to  exercise  your  judgment  and 
common  sense,  neither  of  which  you  are  to 
leave  behind  you  when  you  go  into  the  jury 
room.  Under  the  laws  of  the  state  of 
Arkansas,  a  married  woman  may  own  prop- 
erty absolutely  in  her  own  right.  A  hus- 
band, in  this  state,  may  steal  the  property  of 
his  wife.  It  is  for  you  to  determine  from 
the  testimony  in  this  case,  and  the  law  given 
you,  whether  the  defendant  has  stolen  the 
money,  as  alleged  in  the  indictment.  If  you 
find  from  the  evidence,  beyond  a  reasonable 
doubt,  that  he  conceived  the  idea  that  he 
would  steal  the  money,  which  he  ki^ew  or 
believed  the  prosecuting  witness  had,  and, 
for  the  purpose  of  enabling  him  to  accom- 
plish that  object,  he  married  her,  and  used 
artifices  upon  her,  and  thereby  deceived  her, 
inducing  her  to  deliver  to  him  the  money, 
having  all  the  time  the  intention  of  stealing 
it,  the  marriage  would  be  no  protection  to 
him,  but  would  rather  be  an  aggravation  of 
the  ofi'ense." 

The  defendant  excepted  to  the  above  re- 
marks, and  his  exceptions  thereto  were 
noted. 

From  the  foregoing  abstract  it  readily 
appears  that  there  are  two  main  issues  of 
law  raised  by  the  instructions,  to  wit, 
whether  or  not,  in  the  presoit  state  of  the 
law  on  the  subject  in  this  state,  a  husband 
can  be  found  guilty  and  punished  for  the 
larceny  of  the  wife's  property  j  and  whether, 
imder  the  facts  and  circumstances  of  this 
case,  the  offense,  if  offense  at  all,  is  that  of 
larceny,  or  of  embezzlement,  getting  money 
under  false  pretenses,  or  of  some  other  of 
the  phases  of  stealing. 

Under  the  common  law,  a  husband  could 
not  be  found  guilty  of  larceny  in  respect  to 
his  wife's  personal  property,  simply  because 
on  their  marriage  her  personalty  ipso  facto 
became  his  property,  and  he  could  not  be 
found  guilty  of  the  larceny  of  his  own  prop- 
erty. But  of  recent  years,  both  in  this  coun- 
try and  in  Great  Britain,  there  has  been  a 
great  enlargement  of  a  married  woman's 
property  rights  as  against  her  husband,  and 
in  some  instances  an  absolute  separation  of 
her  rights  from  those  of  her  husband.  But 
the  law  on  the  subject  may  be  yet  regarded 
as  in  a  state  of  transition  from  the  old  to 
the  new  principles,  and  for  this  reason 
precedoits,  have  not  had  time  to  have  grown 
into  such  magnitude  and  volume  as  in  most 
other  changes  from  the  common  to  the  stat- 
ute law  rules.     As  an  illustration,  either  of 
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the  extreme  conservatism  of  the  courts,  or 
the  defects  of  the  statutes  wherein  they  fall 
short  of  a  complete  revolution,  we  may  take 
the  case  of  Thomas  v.  Thoinaa,  51  111.  162, 
cited  and  much  relied  on  by  the  appellant's 
counsel  in  this  case.  After  some  discussion 
of  the  question  as  to  the  husband's  larceny 
of  the  wife's  property,  the  conclusion  of  that 
court  was  summed  up  in  this  statement: 
"The  act  of  1861  [Laws  1861,  p.  143]  known 
a«  the  'married  woman's  law'  has  not  so  far 
destroyed  the  relation  of  husband  and  wife 
as  to  render  either  guilty  of  larceny  by  con- 
verting the  property  of  the  other."  The 
charge  of  larceny  in  that  case  was  made 
against  the  wife,  who  had  deserted  the  hus- 
band, and  carried  with  her  a  watch,  or  dis- 
posed of  it  so  that  it  could  not  be  found. 
"Whose  watch  If  said  the  court.  "Was  it 
her  watch,  or  did  it  belong  to  someone  else? 
If  it  .was  her  own,  under  the  law  of  1861 
called  the  'married  woman's  law,'  she  had 
a  right  to  dispose  of  it  without  the  consent, 
or  even  the  knowledge,  of  the  husband.  The 
law  gives  her  that  right,  and,  if  she  exer- 
cises it,  however  injudiciously,  there  is  no 
ground  of  legal  complaint  on  the  part  of 
the  husband.  Again,  if  it  belonged  to  the 
husband,  it  could  not,  even  under  that  law, 
be  held  larceny.  That  act  has  not  so  far 
destroyed  the  relation  of  husband  and  wife 
as  to  render  either  guilty  of  larceny  by  con- 
verting the  property  of  the  other.  What- 
ever is  the  civil  liability,  if  any,  it  is  not 
larceny;  and  the  evidence  fails  to  show  that 
the  watch  belonged  to  some  other  person." 
We  have  not  the  Illinois  married  woman's 
act  before  us,  and  cannot,  therefore,  give  any 
definite  construction  of  its  statute.  We  are 
still  left  to  the  inquiry  whether  or  not  that 
statute  was  so  full  and  complete  as  to  cre- 
ate an  entire  and  absolute  separation  of  a 
wife's  property  from  the  control  and  influ- 
ence of  the  husband  over  her  property.  The 
court  in  that  case  said  that  the  act  was  not 
so  full  and  complete  as  to  produce  that  re- 
sult; leaving  the  inference  that,  if  such  had 
been  the  case,  then  the  husband,  at  least, 
might  be  held  for  the  larceny  of  the  wife's 
property.  No  statute  has  wrought  any 
change  in  the  common-law  rule  as  to  the 
wife's  dealing  with  the  husband's  property, 
for  she  still  has  every  interest  in  his  prop- 
erty she  ever  had.  The  ordinary  married 
woman's  law,  as  found  in  the  several  legis- 
lative acts,  may  fall  short  of  an  entire  and 
absolute  separation,  for  these  acts  are  gen- 
erally specified.  But  in  this  state  the  stat- 
ute itself  is  not  full  and  complete  to  work 
a  revolution  in  the  law  on  the  subject. 
Moreover,  the  constitutional  'provision  on 
the  subject  is  broad  enough  to  cover  any 
conceivable  property  right  of  the  wife,  and 
is  expressed  in  this  language,  to  wit:  "The 
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real  and  personal  property  of  any  femme 
covert  in  this  state,  acquired  either  before 
or  after  marriage,  whether  by  gift,  grant, 
inheritance,  devise,  or  otherwise,  shall,  so 
long  as  she  may  choose,  be,  and  remain  her 
separate  estate  and  property,  and  may  be 
devised,  bequeathed,  or  conveyed  by  her  the 
same  as  if  she  were  a  femme  sole;  and  the 
same  shall  not  be  subject  to  the  debts  of  her 
husband."  [Ark.  Const,  art.  9,  §  7.]  The 
sole  question  in  the  case  of  Kiee  v.  Young, 
64  Ark.  381,  62  Am.  St.  Rep.  198,  42  S.  W. 
669,  was  whether  or  not  the  common-law 
doctrine  prevailed  that  a  husband  is  re- 
sponsible for  the  antenuptial  debts  of  the 
wife.  The  court  in  that  case  held  that  that 
common-law  rule  prevailed.  The  rule,  how- 
ever, was  subsequently  changed  by  act  of  the 
legislature,  and  the  husband  is  not  now  re- 
sponsible for  the  wife's  antenuptial  debts. 
Acts  1899,  p.  4.  Had  our  constitutional 
provision  been  in  the  Constitution  or  the 
married  woman's  law  of  Illinois,  we  cannot 
say  how  the  supreme  court  of  the  state 
would  have  ruled  on  the  subject;  nor  does 
it  matter  what  the  law  of  that  state  was 
on  the  subject,  since  we  assume,  for  the 
sake  of  the  argument,  at  least,  that  its  su- 
preme court  properly  considered  it.  It  .was 
a  charge  against  the  wife  for  the  larceny  of 
the  husband's  property,  and  the  case  is  thus 
somewhat  differentiated  from  the  one  at  bar. 
The  commission  of  the  alleged  larceny  in 
that  case  was  sought  by  the  plaintiff  hus- 
band to  be  made  a  ground  of  divorce  from 
his  wife;  but  upon  consideration  it  was 
finally  held,  in  effect,  that,  whatever  might 
be  said  on  the  question  of  law  involved, 
there  not  having  been  any  conviction  of  the 
wife  for  the  larceny  of  the  husband's  prop- 
erty, the  mere  charge  was  no  ground  for  di- 
vorce. 

As  has  been  intimated,  the  Constitutions 
and  statute  laws  of  the  American  states 
have  not  gone  so  far  as  to  make  any  radical 
changes  as  to  the  wife's  relation  to  the  hus- 
band's property  from  the  rule  of  the  com- 
mon law,  and  these  modem  laws  throw  lit- 
tle light  on  the  question  of  the  criminal  lia- 
bility of  the  wife  in  her  dealing  with  her 
husband's  property.  In  the  statute  of  Indi- 
ana, §  5117  of  the  Revised  Statutes  of  1881 
is  substantially  like  our  constitutional  pro- 
vision, and  the  other  portion  of  the  married 
woman's  law  of  that  state  is  substantially 
like  our  married  woman's  law.  In  Beasley 
V.  State,  138  Ind.  552,  46  Am.  St.  Rep.  418, 
38  N.  E.  35,  the  supreme  court  of  that  state 
held  that  "under  the  enabling  statutes  of 
this  [that]  state,  the  husband's  interest  in 
his  wife's  personal  property  is  abolished, 
and  he  may  be  convicted  of  the  larceny  of 
her  money."  In  its  essential  features,  that 
case  was  very  much  like  the  one  at  bar,  and 
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practically  all  the  arguments  made  by  coun- 
sel in  this  case  were  made  in  that.  The 
court  in  that  case,  in  concluding  the  discus- 
sion, said:  "Prior  to  the  enactment  of  the 
several  sections  of  the  statutes  of  this  state, 
the  common-law  fiction  prevailed  of  the  le- 
gal unity  of  husband  and  wife.  In  the  eye 
of  the  law,  they  were  one  person,  and  the 
husband  was  that  person."  Indeed,  when 
left  thus  in  sole  ownership  and  management 
of  her  personal  property,  it  would  seem  to 
follow  that  the  wife  should  have  all  the  ben- 
efits and  power  of  the  law,  both  civil  and 
criminal,  to  give  her  that  protection  to  her 
property  rights  which  belong  in  common  to 
all  property  owners.  She  certainly  has  as 
against  third  parties,  and  with  equal  reason 
and  necessity,  if  not  greater  reason,  she 
should  have  as  against  her  husband,  who  so 
far  forgets  his  marital  obligations,  as  well 
as  the  rights  of  property,  as  to  steal  from 
her,  taking  advantage  of  his  better  oppor- 
tunity therefor.  In  the  case  of  Beaaley  v. 
State,  138  Ind.  552,  46  Am.  St.  Rep.  418,  38 
N.  E.  36,  the  court  further  said :  "One  who 
obtains  money  or  goods  by  some  fraudulent 
trick  or  artifice,  and  carries  them  away,  is 
guilty  of  larceny."  This  was  the  manner  in 
which  the  defendant  obtained  the  money  in 
this  case.  The  evidence  shows  conclusively 
that  it  was  a  well-laid  scheme  on  his  part 
to  procure  the  money,  even  before  they  mar- 
ried,—certainly  before  the  delivery  of  the 
check  to  him  by  her.  The  beginning  of  the 
offense  was  the  first  conception  of  the  de- 
sign,— ^the  intent  to  steal  the  money, — ^fol- 
lowed by  the  fraudulent  artifices  employed. 
The  larceny  of  the  money  overshadowed  and 
covered  all  the  methods  by  which  he  sought 
to  accomplish  his  purpose,  and  the  intent 
was  formed  before  he  received  the  check; 
and  the  charge  of  larceny  was  properly 
made,  tried,  and  sustained  by  the  evidence. 
In  State  v.  Jones,  132  N.  C.  1043,  61  L.  R. 
A.  777,  95  Am.  St.  Rep.  688,  43  S.  E.  939,— 
a  case  much  more  favorable  to  the  defendant 
than  the  case  at  bar,  because  it  was  a  charge 
of  trespass  against  the  husband  for  persist- 
ing in  living  in  his  wife's  house  after  being 
forbidden  to  do  so  by  her, — ^the  court  held 
that,  under  the  circumstances  of  the  case, 
the  charge  could  not  be  sustained,  saying: 
"This  case  presents  the  novel  feature  of  a 
wife  seeking  a  judicial  separation  from  her 
husband  by  the  criminal  action  of  trespass." 
In  that  case  Chief  Justice  Clark  delivered 
a  dissenting  opinion,  which  is  most  instruc- 
tive and  interesting  for  its  research  and  rea- 
soning on  the  subject. 

The  conclusion  of  the  whole  matter  is 
that  while  modem  civilization  has  greatly, 
if  not  entirely,  relieved  the  personal  unity 
of  the  husband  and  wife,  and  the  superior 
control  of  the  husband,  of  the  disgraceful 
65  L.  R.  A. 


cruelty  practised  in  the  early  stages  of  the 
common  law,  yet  the  very  letter  of  the  law 
in  that  respect  has  not  undergone  very 
marked  changes,  but  as  to  property  rights 
that  unity  has  been  destroyed,  so  far  as  af- 
fects the  question  at  issue,  by  positive  enact- 
ments in  this  state;  and  we  are  of  the  opin- 
ion that  the  learned  circuit  judge  committed 
no  error  in  his  instructions  to  the  jury  on 
the  subject. 

The  wife  in  this  case  gave  the  check  to 
the  defendant,  and  by  that  instrument  he 
could  readily  obtain  the  mon^  it  called  for 
at  the  bank.  It  would  be  carrying  tech- 
nicality to  a  most  dangerous  extreme  to 
hold  that  the  proof  of  the  mere  instrumen- 
talities of  obtaining  the  money  constituted 
a  variance  with  the  charge  of  obtaining  the 
money  itself,  where  the  same  evidence  also 
showed  the  fact  of  obtaining  the  money  it- 
self. A  check  is  a  mere  order  for  so  much 
money  to  the  credit  of  the  drawer  in  the 
bank  or  drawee,  which  it  is  boimd  to  honor 
when  made  in  form  and  properly  presented. 
The  proof  also  showed  the  money  was  paid 
to  the  defendant.  The  giving  of  the  check 
by  the  wife  to  the  husband,  and  the  commit- 
ting of  the  money  to  be  obtained  thereon, 
were  merely  temporary  in  their  effect.  The 
evidenpe  shows  that  the  check  for  the  money 
was  given  by  her  to  procure  the  money  to 
purchase  an  interest  in  certain  business 
property  for  her,  not  for  himself;  and  thus 
the  title  in  the  money  never  passed  out  of 
the  wife  to  the  defendant,  and  the  same 
continued  to  be  her  property,  even  when  he 
was  attempting  to  appropriate  it  to  his 
own  use  and  purposes.  The  evidence  tends 
to  show  that  the  intent  to  obtain  and  ap- 
propriate the  money  was  conceived  from  the 
beginning,  even  before  the  marriage, — cer- 
tainly before  he  obtained  the  check, — and 
that  by  fraudulent  artifice  he  inveigled  her 
into  giving  him  the  check  therefor,  as  stat- 
ed. This  made  the  crime  larceny,  and  not 
embezzlement,  as  contended  by  appellant's 
counsel.  The  learned  circuit  court  com- 
mitted no  error  in  its  instructions  to  the 
jury  in  this  respect. 

It  is  objected  that  the  act  entitled  "An 
Act  to  Authorize  Certain  Parties  to  Testify 
in  Certain  Causes"  (Acts  1903^  p.  141)  is 
invalid  for  the  reason  that  the  bill  for  the 
act  was  never  properly  approved,  and  did 
not  become  a  law.  The  journals  show  that 
it  was  presented  to  the  governor  on  the 
13th  of  March,  and  was  returned  by  him 
to  the  senate,  in  which  it  originated,  on  the 
17th  of  March;  making  less  than  five  days, 
Sundays  excepted.  The  governor,  however, 
on  the  last-named  date,  said  this  in  )iis 
communication  to  the  senate:  "Senate  Bill, 
No.  85,  authorizing  certain  persons  to  tes- 
tify in  certain  cases,  became  a  law  with- 
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out  my  signature.''  The  five  days  allowed 
the  governor  for  the  consideration  of  bills 
presented  to  him  for  approval  or  disap- 
proval is  a  matter  of  privil^e  with  him, 
until  the  same  shall  lapse,  when  the  bills 
become  laws.  He  can,  of  course,  waive  the 
time,  and  notify  the  proper  house,  that  the 
bill  may  become  a  law  without  hia  signa- 
ture, and  that  is  what  he  did  in  this  case. 
The  other  objection  to  the  law  because  of 
alleged  irregularities  in  the  entries  to  the 
journal  during  its  passage  show  mere  cler- 
ical errors,  if  anything;  it  sufficiently  ap- 
pearing what  was  evidently  the  intention  of 
the  legislature  in  the  entire  course  of  pro- 
cedure in  reference  thereto. 
Judgment  affirmed. 


C.  C.  KIRKLAND  et  al.,  Appts,, 

V.' 

STATE  of  Arkansas. 


(. 


.Ark., 


.) 


1.  The  learlslatnre  may  pro-vlde  for  tike 
destruction    of    Intoxlcatluar    liqnora 

kept  for  illegal  sale,  without  gra.nt\ng  their 
owner  a  Jury  trial. 

2.  A  proceedlnar  to  condemn  and  de- 
stroy liqnor  alleared  to  be  kei^t  In  a 
prohibited  district  for  sale  contrary  to 
the  law  is  not  criminal,  so  as  to  require  the 
proof  of  facts  necessary  to  the  condemnation 
beyond  a  reasonable  doubt. 

(January   80,   1904.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Circuit  Court  for  Jackson  Coun- 
ty condemning,  for  destruction,  liquor  al- 
leged to  have  been  illegally  kept  for  sale. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  J.  W.  Stayton,  J.  M.  Stayton, 
Stnokey  Sc  Stnokey,  Onstave  Jones, 
and  Joseph  W.  Phillips,  for  appellants: 

A  day  in  court  means  that  a  day  shall 
be  fixed  for  hearing  the  cause,  of  which  the 
defendant  shall  have  notice,  at  which  time 
he  shall  have  the  right  to  be  heard,  by  him- 
self or  counsel,  and  the  right  to  make  de- 
fense. If  any  question  of  fact  is  presumed 
against  him,  this  is  not  due  process  of  law. 

Zeigler  v.  South  d  North  Ala.  R.  Co. 
58  Ala.  599 ;  State  v.  Billings,  55  Minn.  467, 
43  Am.  St.  Rep.  526,  57  N.  W.  206,  794; 
State  V.  Bates,  14  Utah,  293,  43  L.  R.  A. 

Note. — On  the  question  whether  the  sale  of 
intoxicating  liquors  constitutes  a  nuisance,  see 
notes  to  Dickinson  v.  Eichorn,  6  L.  R.  A.  721. 
and  State  v.  Creeden,  7  L.  R.  A.  298 ;  also  State 
V.  Chapman,  10  L.  R.  A.  432 ;  Silvers  v.  Trav- 
erse. 11  L.  R.  A.  804 ;  De  Blanc  v.  New  Iberia, 
56  L.  R.  A.  285 ;  Laugel  v.  Bushnell,  58  L.  R.  A. 
267 :  and  Lofton  v.  Collins,  61  L.  R.  A.  150. 
Co  L.  R.  A. 


33,  47  Pac  78;  Ferguson  v.  Josey,  70  Ark. 
94,  66  S.  W.  345. 

Although  the  proceeding  against  the  li- 
quor is  in  rem,  it  is  of  a  criminal  nature, 
and  the  gravamen  of  the  charge  is,  that 
they  were  intended  for  unlawful  sale. 

State  V.  Robinson,  49.  Me.  285. 

This  is  a  question  of  fact,  and,  therefore, 
a  question  for  a  jury. 

Black,  Intoxicating  Liquors,  365;  Fergu- 
son V.  Joiey,  70  Ark.  94,  66  S.  W.  345. 

To  subject  the  liquor  to  forfeiture  it  is 
necessary  to  substantiate  the  allegations  of 
an  intent  to  sell  contrary  to  law;  and  this, 
since  the  proceeding,  in  its  nature^  is  crim- 
inal, must  be  proved  beyond  a  reasonable 
doubt. 

Black,  Intoxicating  Liquors,  366;  State 
V.  Robinson,  49  Me.  285;  State  v.  Intoxi- 
cating Liquors,  80  Me.  91,  13  Atl.  403; 
State  V.  Robinson,  49  Me.  285;  State  v.  In- 
toxicating Liquors,  80  Me.  57,  12  Atl.  794; 
State  v.  Cei'tain  Intoxicating  Liquors,  40 
Iowa,  95;  Weir  v.  Allen,  47  Iowa,  482; 
Fries  v.  Porch,  49  Iowa,  351. 

Criminal  intent  is  within  the  province  of 
a  jury,  exclusively. 

Wells,  Questions  of  Law  and  Fact,  §  119; 
Black,  Intoxicating  Liquors,  365;  21  Am.  & 
Eng.  £nc.  Law,  p.  977;  State  v.  Arlen,  71 
Iowa,  216,  32  N.  W.  267. 

The  very  basis  of  the  warrant  is  that  the 
property  is  kept  for  an  unlawful  purpose. 
If,  in  fact,  it  was  not  kept  for  an  unlaw- 
ful purpose,  it  is  not  subject  to  forfeiture 
and  destruction. 

Ferguson  v.  Josey,  70  Ark.  94,  66  S.  W. 
345. 

Then  the  question  to  be  determined  at 
''his  day  in  court''  is:  Was  the  law  being 
violated;  was  a  crime  being  committed  by 
keeping  the  property  where  it  was  found 
and  seized? 

Fisher  v.  McOirr,  1  Gray,  1,  61  Am.  Dec. 
381;  State  v.  Robinson,  49  Me.  285;  Com. 
V.  Certain  Intoxicating  Liquors,  105  Mass. 
595;  Com.  v.  Certain  Intoxicating  Liquors, 
115  Mass.  142. 

In  all  criminal  prosecutions  the  accused 
shall  enjoy  the  right  to  a  speedy  and  public 
trial  by  an  impartial  jury. 

Ark.  Const,  art.  2,  §  10;  Williams  v.  Cit- 
izens, 40  Ark.  291;  6  Am.  &  Eng.  Enc.  Law, 
2d  ed.  p.  975 ;  Molnemey  v.  Denver,  17  Colo. 
302,  29  Pac.  516;  Rison  v.  Farr,  24  Ark. 
175,  87  Am.  Dec.  52;  Cincinnati  v.  Stein- 
kamp,  9  Ohio  C.  C.  178 ;  Colon  v.  Lisk,  153 
N.  Y.  188,  60  Am.  St.  Rep.  609,  47  N.  E. 
302;  Fisher  v.  McOirr,  1  Gray,  1,  61  Am. 
Dec.  397. 

If  we  are  entitled  to  a  jury,  we  are  en- 
titled to  have  the  whole  question  of  fact 
submitted  to  them. 

Const,  art.  7,  §  23;  Shinn  v.  Tucker,  37 
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Ark.  581;  Fitzpatrick  v.  State,  37  Ark.  239; 
Keith  V.  State,  49  Ark.  439,  5  S.  W.  880; 
Haley  v.  State,  49  Ark.  148,  4  S.  W.  746. 

A  circuit  court  cannot  determine  the  suffi- 
ciency of  evidence,  and  direct  a  jury  what 
verdict  it  shall  render,  when  there  is  any 
•evidence  to  sustain  the  issue. 

JAttle  Rock  ds  Ft,  8.  R.  Co.  v.  Barker,  39 
Ark.  491;  Little  Rock  d  Ft.  8.  R.  Co.  v. 
Benson,  39  Ark.  413;  Little  Rock  d  Ft.  8. 
R.  Co.  V.  Perry,  37  Ark.  165;  Overton  v. 
Matthews,  35  Ark.   147,  37  Am.  Rep.  9. 

The  allegation  must  be  proved  beyond  a 
reasonable  doubt,  and  not  by  a  mere  pre- 
ponderance of  testimony. 

21  Am.  &  Eng.  Enc.  Law,  p.  978;  Black, 
Intoxicating  Liquors,  366;  State  v.  Intox- 
icating Liquors,  80  Me.  57,  12  Atl.  794; 
State  V.  Intoxicating  Liquors,  80  Me.  91,  13 
Atl.  403;  State  v.  Robinson,  49  Me.  285; 
Com.  V.  Certain  Intoxicating  Liquors,  105 
Mass.  595. 

Messrs.  G.  W.  Murpl&y,  Attorney  Gen- 
eral, W.  V.  Thompkins,  O.  A.  Hill- 
lioiise,  and  S.  D.  Campbell,  for  appellee: 

Fisher  v.  McGirr,  1  Gray,  1,  61  Am.  Dec. 
381;  Sanio  v.  State,  2  Iowa,  165,  63  Am. 
Dec.  487;  St.  Louis  S.  W.  R.  Co.  v.  Cans, 
69  Ark.  252,  62  S.  W.  738;  Ferguson  v. 
Josey,  70  Ark.  94,  66  S.  W.  345. 

These  statutes  are  not  objectionable  as 
-depriving  the  parties  of  property  without 
-due  process  of  law,  nor  as  denying  the  de- 
fendant the  right  of  trial  by  jury. 

17  Am.  &  Eng.  Enc.  Law,"2d  ed.  p.  220; 
Kidd  Y.  Pearson,  128  U.  S.  1,  32  L.  ed. 
346,  2  Inters.  Com.  Rep.  232,  9  Sup.  Ct. 
Rep.  6;  Mugler  v.  Kansas,  123  U.  S.  623, 
31  L.  ed.  205,  8  Sup.  Ct.  Rep.  273;  Little- 
ton V.  Fritz,  65  Iowa,  488,  54  Am.  Rep. 
19,  22  N.  W.  641;  Carleion  v.  Rugg,  149 
Mass.  550,  5  L.  R.  A.  193,  14  Am.  St.  Rep. 
447,  22  N.  E.  55 ;  State  v.  Jordan,  72  Iowa, 
377,  34  N.  W.  285.  See  also  12  Enc.  PI. 
.&  Pr.  p.  239. 

The  act  is  a  statutory  police  measure,  and 
provides  for  proceedings  which  do  not  be- 
long to  any  class  triable  by  a  jury  at  com- 
Tuon  law. 

Black,  Intoxicating  Liquors,  $  352;  State 
V.  One  Bottle  Brandy,  43  Vt.  297;  State  v. 
Barrels  of  Liquor,  47  N.  H.  369. 

This  proceeding  is  not  a  criminal  action, 
for  "no  person  shall  be  held  to  answer  a 
criminal  charge  unless  on  presentment  of  in- 
dictment of   the  grand  jury." 

Const,  art.  2,  §  8;  12  Enc.  PI.  &  Pr. 
p.  239;  State  v.  Johnson,  26  Ark.  291. 

It  was  not  necessary  for  the  state  to  estab- 
lish her  case  **beyond  a  reasonable  doubt." 

Armstrong  v.  State,  54  Ark.  369,  15  S. 
W.  1036;  Ellis  v.  Buzzell,  60  Me.  209,  11 
Am.  Rep.  204;  Blaesei'  v.  Milvcaukee  Me- 
*chanics*  Mut.  Ins.  Co.  37  Wis.  31,  19  Am. 
65  L.  R.  A. 


Rep.  747;  Elliott  v.  Van  Buren,  33  Mich. 
49,  20  Am.  Rep.  668;  Jones  v.  Greaves,  26 
Ohio  St.  2,  20  Am.  Rep.  752;  Bell  v.  Mc- 
Ginness,  40  Ohio  St.  204,  48  Am.  Rep.  675 ; 
^tna  Ins.  Co.  v.  Johnson,  11  Bush,  587,  21 
Am.  Rep.  223;  Kane  v.  Hibernia  Ins.  Co. 
39  N.  J.  L.  697,  23  Am.  Rep.  239,  38  N.  J. 
L.  441,  20  Am.  Rep.  409;  Hills  v.  Goodyear, 
4  Lea,  233,  40  Am.  Rep.  5 ;  Welch  v.  Jugen- 
heimer,  66  Iowa,  11,  41  Am.  Rep.  77,  8  N. 
W.  673;  Mead  v.  Husted,  52  Conn.  53,  52 
Am.  Rep.  554. 

This  proceeding  is  in  rem,  and  the  com- 
plaint is  in  the  nature  of  a  libel ;  not  being 
a  strictly  criminal  action,  the  issues  are  to 
be  tried  by  the  rules  applied  in  the  trials 
of  civil  cases  as  to  the  evidence  sufficient  to 
sustain  the  action. 

Black,  Intoxicating  Liquors,  §  352;  Wa- 
ples.  Proceedings  in  Rem,  §§  24,  25;  State 
V.  Barrels  of  Liquor,  47  N.  H.  369. 

Statutes  providing  that  certain  facts  shall 
make  a  prima  facie  case  are  constitutional. 

17  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  225; 
Santo  V.  State,  2  Iowa,  165,  63  Am.  Dec. 
511;  Excise  Comrs.  v.  Merchant,  103  N.  Y. 
143,  67  Am.  Rep.  705,  8  N.  E.  484;  State 
V.  Thomas,  47  Conn.  546,  36  Am.  Rep.  98; 
Edgar  v.  State,  37  Ark.  222. 

In  jury  trials,  if  the  evidence  is  not  con- 
flicting, and  there  can  be  no  conflicting  in- 
ferences fairly  drawn  after  the  whole  case 
is  developed,  it  is  the  duty  of  the  court 
so  to  declare  the  law,  and  direct  a  verdict 
for  the  party  entitled  thereto. 

Catlett  V.  St.  Louis,  I.  M.  d  S.  R.  Co.  57 
Ark.  461,  38  Am.  St.  Rep.  254,  21  S.  W. 
1062;  Dwight  v.  Germania  L.  Ins.  Co.  103 
N.  Y.  341,  57  Am.  Rep.  729,  8  N.  E.  661; 
Wabash  R.  Co.  v.  Williamson,  104  Ind.  162, 
3  N.  E.  816. 

Battle,  J.,  delivered  the  opinion  of  the 
court: 

A  proceeding  was  instituted  under  an  act 
entitled  "An  Act  to  Suppress  the  Illegal 
Sale  of  Liquor  and  to  Destroy  the  Same 
when  Found  in  Prohibited  Districts,"  ap- 
proved February  13,  1899  (Acta  1899,  p. 
11),  §  1  of  which,  so  far  as  it  is  necessary 
to  set  it  out  in  this  opinion,  is  as  follows: 
"It  is  hereby  made  and  declared  to  be  the 
duty  of  the  chancellors,  circuit  judges,  jus- 
tices of  the  peace,  mayors,  and  police  judges, 
on  information  given  or  on  their  own  knowl- 
edge, or  when  they  have  reasonable  grounds 
to  believe  that  alcohol,  spirituous,  ardent, 
vinous,  malt,  or  fermented  liquors,  or  any 
compound  or  preparation  thereof  commonly 
called  tonics,  bitters,  or  medicated  liquors  of 
any  kind,  are  kept  in  any  prohibited  dis- 
trict to  be  sold  contrary  to  law,  or  have 
been  shipped  into  any  prohibited  district  to 
be  sold  contrary  to  law,  that  they  issue  a 
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warrant,  directed  to  some  peace  officer,  di- 
recting in  such  warrant  a  search  for  such 
intoxicating  liquors,  specifying  in  such  war- 
rant the  place  to  be  searched,  and  directing 
such  officer  on  finding  any  such  liquors  in 
any  prohibited  district  to  publicly  destroy 
the  same,  together  with  the  vessels,  bottles, 
barrels,  jugs,  or  kegs  containing  such  li- 
quors: .  .  .  Provided,  that  any  persons 
On  whose  premises  or  in  whose  custoidy  any 
such  liquor  may  be  found  under  warrant  of 
this  act  shall  be  entitled  to  his  day  in  court 
before  said  property  shall  be  destroyed." 

The  proceeding  was  commenced  as  fol- 
lows: "On  the  22d  of  March,  1901,  J.  E. 
Wilmans  made  an  affidavit  before  the  clerk 
of  the  Jackson  circuit  court  that  certain  li- 
quors were  then  kept  in  a  building — ^No. 
500  East  First  street — in  the  city  of  New- 
port, to  be  sold  contrary  to  law,  and  the 
building  was  then  used  and  controlled  by  C. 
C.  Kirkland  and  01  Kirkland,  and  was  in  a 
prohibited  district,  and  asked  that  the  li- 
quors be  seized  and  destroyed  according  to 
law." 

On  the  23d  of  March,  1901,  the  prosecut- 
ing attorney  filed  an  information  based  up- 
on this  affidavit,  and  prayed  for  a  warrant 
commanding  the  seizure  of  the  liquors,  and 
for  their  condemnation. 

A  warrant  for  the  seizure  of  the  liquors, 
and  a  summons  commanding  the  Kirklands 
to  appear  and  show  cause  why  the  same 
should  not  be  publicly  destroyed,  were  is- 
sued.    The  warrant   was   executed. 

On  the  r2th  of  July,  1901,  at  the  term 
of  the  Jackson  circuit  court  next  ensuing,  C. 

C.  and  01  Kirkland  filed  their  answer,  deny- 
ing that  the  liquor  was  kept  in  the  district 
to  be  illegally  sold,  and  alleging  that  it  was 
the  property  of  the  Kirkland  Liquor  Com- 
pany, a  firm  composed  of  C.  C.  Kirkland,  M, 
E.  Kirkland,  and  H.  0.  Snyder,  and  that 

D.  0.  Kirkland  was  their  manager. 

'*0n  the  same  day  the  Kirkland  Liquor 
Company  filed  a  claim  for  the  liquor,  in 
which  they  denied  that  it  was  kept  in  the 
prohibited  district  for  illegal  purposes,  and 
alleged  that  they  had  been  engaged  in  the 
retail  liquor  business  in  Newport  during 
the  year  1900,  and,  on  failure  to  procure  li- 
cense, they  transferred  their  business  to 
Bald  Knob,  in  White  county,  Arkansas, 
where  they  were  licensed  retail  liquor  deal- 
ers; that  just  before  their  removal  the  bus- 
iness portion  of  Bald  Knob  was  destroyed 
by  fire,  and  they  were  unable  to  procure  a 
place  to  store  their  stock  of  liquor,  but  on- 
ly such  as  was  needed  for  immediate  use, 
and  they  kept  a  part  of  it  stored  in  the  room 
formerly  occupied  by  them  as  a  saloon,  and, 
having  had  the  premises  leased  for  a  term 
of  years,  they  used  the  room  (No.  500)  as  a 
l>5  L.  R.  A. 


warehouse  until  they  could  store  it  at  Bald 
Knob." 

"On  the  15th  of  July  the  state  filed  an 
amendment  to  its  complaint,  in  which  it 
alleged  at  the  time  of  the  seizure  of  the 
liquor  in  controversy,  and  prior  and  subse- 
quent thereto,  liquor  was  illegally  sold  in 
and  on  premises  No.  504  East  First  street, 
and  said  illegal  business  was  conducted  in 
the  name  of  R.  T.  Simmons,  as  to  the  gen- 
eral public,  under  a  license  issued  by  the 
United  States  to  J.  0.  Jameson  &  Co.;  that 
premises  No.  504  was  a  part  of  the  same 
building  in  which  was  also  No.  600,  and 
was  connected  therewith,  and  that  the  whole 
of  such  premises  was,  at  the  time  of  the 
seizure,  under  the  control  of  D.  O.  Kirkland, 
the  manager  of  claimants;  that  the  liquor 
in  No.  500  was  used  in  connection  with  the 
business  in  No.  504,  and  in  collusion  with 
Simmons,  and  with  the  knowledge,  consent, 
connivance,  and  procurement  of  Kirkland 
and  claimants, — and  prayed  as  before." 

Appellants  and  D.  O.  Kirkland  answered, 
and  denied  all  the  allegations  in  the  amend- 
ment. 

A  jury  was  impaneled  to  try  the  issues 
of  fact  in  the  case.  The  court  and  jury 
heard  the  evidence  adduced  by  both  parties. 
At  the  close  of  it  the  court  ordered  the  jury 
to  return  a  verdict  in  favor  of  the  state, 
as  follows:  "We,  the  jury,  find  that  the  li- 
quors seized  under  the  said  warrant,  and 
in  controversy  in  this  case,  were  kept  in  a 
prohibited  district,  to  be  sold  contrary  to 
law,  and  find  for  the  plaintiff;"  and  they  did 
so.  Thereupon  the  court  rendered  judgment 
in  accordance  therewith,  and  ordered  the 
sheriff  to  publicly  destroy  the  liquors,  and 
the  claimants  appealed. 

Appellants  contend  that  issues  in  proceed- 
ings under  the  act  of  February  13,  1899, 
must  be  tried  by  a  jury,  and  that  the  rule 
in  criminal  cases  must  be  applied,  and  it 
must  be  proved  beyond  a  reasonable  doubt 
that  the  liquors  are  or  were  kept  in  or 
shipped  into  a  prohibited  district  to  be  sold 
contrary  to  law,  and  that  by  the  action  of 
the  court  they  were  deprived  of  both  these 
rights.    Were  they  entitled  to  a  jury? 

The  act  of  February  13,  1899,  in  every  re- 
spect, treats,  and  virtually  and  in  effect 
declares,  the  keeping  and  shipping  intoxicat- 
ing liquors  in  and  into  a  prohibited  dis- 
trict, to  be  sold  contrary  to  law,  to  be  a 
public  nuisance. 

It  does  not  provide  that  a  regular  action 
or  suit  shall  be  instituted  for  the  enforce- 
ment of  its  object.  No  complaint  or  writing 
of  any  kind  need  be  filed,  according  to  its 
terms.  The  warrant  may  be  issued  upon 
knowledge  or  reasonable  belief,  and  by  the 
judges  of  many  courts  of  different  jurisdic- 
tion and  procedure.     The  sittings  of  three 
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of  them — justices  of  the  peace,  mayors,  and 
police  judges — ^are  frequent  and  at  no  stated 
times  fixed  by  the  statutes.  One  class  of 
them — chancellors — are  judges  of  courts  of 
equity,  in  which  issues  of  fact  in  proceedings 
to  abate  a  nuisance,  and  in  controversies  of 
an  equitable  nature,  can  be  tried  by  the 
chancellor  without  a  jury;  indicating  there- 
by that  juries  are  not  required,  for  why 
should  they  not  be  required  in  one  case,  and 
made  necessary  in  all  others?  Indeed,  the 
act  does  not,  unless  it  be  inferentially,  pro- 
vide for  a  trial  in  any  court.  Without  ex- 
pressly vesting  jurisdiction  in  any,  it  au- 
thorizes chancellors,  circuit  judges,  justices 
of  the  peace,  mayors,  and  police  judges  to 
issue  the  warrant.  In  fact,  the  whole  act  in- 
dicates that  the  legislature  intended  that 
the  nuisance  should  be  speedily  abated  by 
summary  process.  Section  3  of  the  act 
strengthens  this  conclusion,  and  is  as  fol- 
lows: "That  if  any  suit  shall  be  brought 
against  any  officer  or  his  bondsmen,  or  any 
other  person,  to  recover  for  any  liquors,  ves- 
sels, barrels,  bottles,  jugs  or  kegs  destroyed 
imder  the  provisions  of  this  act,  it  shall 
be  a  complete  defense  to  such  suit  for  such 
officer,  bondsman,  or  other  person  to  show 
to  the  satisfaction  of  the  court  or  jury 
that  such  liquors  so  destroyed  were  being 
sold  contrary  to  law,  or  were  kept  to  be  sold 
contrary  to  law,  or  had  been  shipped  into 
any  prohibited  district  to  be  sold  contrary 
to  law,  or  that  any  portion  of  the  liquor  so 
destroyed  had  been  a  part  of  any  liquor  so 
sold  contrary  to  law,  or  kept  to  be  sold 
contrary  to  law,  and  upon  such  showing 
being  made,  such  officer,  bondsman,  or  oth- 
er person  shall  not  be  liable  for  the  liquor, 
vessels,  barrels,  bottles,  jugs,  or  kegs  so  de- 
stroyed." 

The  proceedings  prescribed  by  the  act  are 
a  warrant,  directed  to  some  peace  officer, 
directing  a  search  for  the  liquors,  specify- 
ing the  place  to  be  searched,  "and  directing 
such  officer  on  finding  liquors  kept  for  sale 
in  any  prohibited  district  to  publicly  de- 
stroy the  same,  together  with  the  vessels, 
bottles,  barrels,  jugs,  or  k^s  containing  such 
liquors;"  the  seizure  of  the  liquors;  and 
return  of  the  warrant.  In  addition  to  this, 
it  further  provides  "that  any  person  on 
whose  premises  or  in  whose  custody  any 
such  liquor  may  be  found  under  warrant  of 
this  act  shall  be  entitled  to  his  day  in  court 
before  said  property  shall  be  destroyed."  In 
Ferguson  v.  Joaey,  70  Ark.  94,  98,  66  S.  W. 
345,  346,  the  court,  in  construing  this  pro- 
viso, said:  "This  clearly  means  that  the 
owner  of  such  liquor  shall  be  entitled  to  a 
fair  and  legal  trial,  with  all  the  usual  inci- 
dents thereto,  for  the  purpose  of  ascertain- 
ing and  determining  whether  his  property 
has  been  forfeited,  before  it  shall  be  de- 
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stroyed;  that  he  or  his  agent  in  legal  cus- 
tody shall  have  notice  of  the  charge  of  the 
guilty  purpose  upon  whidi  his  property  is 
declared  to  be  unlawfully  held,  a  time  and 
opportunity  to  prepare  his  defense,  an  op- 
portunity to  meet  the  witnesses  against 
him  face  to  face,  and  the  benefit  of  the 
legal  presumption  of  innocence."  The  lat- 
ter clause  of  the  sentence  quoted  enumerates 
usual  incidents  of  a  fair  and  legal  trial. 
A  jury  is  not  mentioned,  and  it  is  not  neces- 
sary to  constitute  a  fair  and  legal  trial. 
In  no  case  is  a  trial  by  jury  expressly  or 
impliedly  required,  or  necessary  to  a  full 
and  complete  enforcement  of  the  act. 

But  appellants  contend  that  a  trial  by 
jury  is  a  right  guaranteed  by  the  Consti- 
tution, and  that  it  was  not  within  the  pow- 
er of  the  legislature  to  deprive  them  of  it 
in  this  case.  It  is  true  that  the  CJonsti-- 
tution  provides  that  "the  right  of  trial  by 
jury  shall  remain  inviolate,"  and  that  no 
person  shall  **be  deprived  of  life,  liberty,  or 
property  without  due  process  of  law."  But 
it  is  well  settled  that  it  is  only  to  cases 
at  common  law  in  which  the  issues  of  fact 
were  triable  by  jury,  and  perhaps  such  as 
are  of  similar  or  analogous  nature,  that 
the  guaranty  relied  upon  by  the  appellants 
extends.  A  jury  trial  is  not  necessary  to 
constitute  due  process  of  law  in  every  case. 
Govan  v.  Jackaon,  32  Ark.  553 ;  Williams  v. 
Citizens,  40  Ark.  290. 

Parties  in  the  following  cases  and  pro- 
ceedings are  not  entitled  to  a  trial  by  jury: 
Proceedings  for  contempt  CNeel  v.  State, 
9  Ark.  269,  60  Am.  Dec.  209)  ;  contested 
elections  {Govan  v.  Jackson,  32  Ark.  563)  ; 
actions  for  the  possession  of  an  office  under 
the  Code  (Wheat  v.  Smith,  60  Ark.  266,  7 
S.  W.  161)  ;  exceptions  to  an  account  of  a 
guardian  in  probate  court  (Crow  v.  Reed, 
38  Ark.  482 )  ;  proceedings  to  disbar  an  at- 
torney (Ex  parte  Wall,  107  U.  S.  265,  27  L. 
ed.  552,  2  Sup.  Ct.  Rep.  569 )  ;  proceedings 
to  condemn  land  for  right  of  way  for  rail- 
roads under  the  Constitution  of  1836,  which 
did  not  provide  for  trial  by  jury  in  such 
cases  (Cairo  d  F.  R.  Co.  v.  Trout,  32  Ark. 
17)  ;  suits  in  equity  to  abate  a  public  nui- 
sance (Mugler  v.  Kansas,  123  U.  S.  623,  31 
L.  ed.  205,  8  Sup.  Ct.  Rep.  273 ;  Eilenbecker 
V.  District  Court,,  134  U.  S.  31,  33  L.  ed. 
801,  10  Sup.  Ct.  Rep.  424;  Littleton  v. 
FHtz,  65  Iowa,  488,  54  Am.  Rep.  19,  22  N. 
W.  641);  other  suits  of  an  equitable  na- 
ture (Hinkle  v.  Hinkle,  55  Ark.  583,  18  S. 
W.  1049) ;  and  other  cases. 

Vagrants  and  drunkards  "may  be  lawful- 
ly detained  and  deprived  of  liberty  without 
jury.  Such  has  been  a  lawful  procedure  in 
such  cases  time  out  of  mind  under  the  com- 
mon law."  Brannon  on  the  Fourteenth 
Amendment,  p.  309.    Taxes  can  be  imposed. 
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and  property  may  be  seized  and  sold  for 
the  purpose  of  collecting  it,  without  suit,  ac- 
tion, or  jury  trial,  Cooley,  Const.  Lim. 
Cth  ed.  p.  587.  A  municipal  corporation  may 
summarily,  without  suit  or  warrant,  in 
some  cases,  if  not  all,  remove  a  public  nui- 
sance, without  jury  trial  or  legal  proceed- 
ing other  than  the  order  of  its  council. 
Oaines  v.  Waters,  64  Ark.  609,  44  S.  W. 
363;  Waters  v.  Towrisend,  65  Ark.  613, 
47  S.  W.  1054. 

Jury  trials  are  not  necessary  in  summary 
proceedings,  unless  the  statute  requires  it. 
4  Bl.  Com.  280;  24  Am.  k  Eng.  Enc.  Law, 
p.  498;  Chambers  v.  Stringer,  62  Ala.  596; 
Francis  v.  Weaver,  76  Md.  457,  25  Atl.  413. 
In  Oovan  v.  Jackson,  32  Ark.  653,  it  was 
held  that  "it  is  competent  for  the  legisla- 
ture to  dispense  'with  a  jury  in  the  case 
•of  a  contested  election,  and  a  provision  for 
the  trial  of  such  cases  in  a  summary  way 
has  that  effect." 

We  therefore  conclude  that  it  was  with- 
in the  power  of  the  legislature  to  dispense 
with  a  jury  trial  in  the  summary  abate- 
ments of  public  nuisances,  and  it  has  done 
so  in  this  case. 

Appellants  contend  that  the  proceedings 
prescribed  by  the  act  of  February  13,  1899, 
are  of  a  criminal  nature,  and  that  the  alle- 
gation that  the  liquors  in  controversy  were 
kept  in  a  prohibited  district,  to  be  sold  con- 
trary to  law,  must  be  proved  beyond  a  rea- 
sonable doubt.  Are  they  criminal  proceed- 
ings? 

A  similar  question  was  discussed  and  de- 
cided in  State  v.  Barrels  of  Liquor,  47  N. 
H.  374.  In  that  case  the  court  said :  "This 
is  a  proceeding  in  rem  for  the  condemnation 
of  the  liquor  and  vessels.  No  penalty  or 
fine  is  to  be  imposed  upon  the  person  who 
keeps  the  liquor  with  intent  to  sell,  under 
this  proceeding.  All  that  is  done»  or  that 
can  be  done,  under  this  complaint,  is  to 
settle  the  question  whether  the  liquor,  ves- 
sels, etc.,  shall  be  condemned  as  forfeited 
to  the  county,  or  shall  be  delivered  to  the 
claimants,  or  restored  to  the  place  from 
whence  they  were  taken.  It  is  a  proceeding 
that  cannot  be  commenced  by  indictment, 
and  the  complaint  which  is  made  in  the  first 
instance  is  in  the  nature  of  a  libel,  .  .  . 
and  not  in  the  nature  of  a  criminal  com- 
plaint against  any  person,  but  is  simply  a 
proceeding  in  rem  against  the  liquor,  etc., 
for  their  condemnation  as  forfeited  proper- 
ty. ..  .  This  class  of  cases  are  to  be 
considered  and  tried  as  civil  causes  are 
tried.  The  question  involved  is  only  as  to 
the  title  to  property,  like  other  questions 
in  civil  causes.  It  is  only  when  some  crime 
or  misdemeanor  is  charged  upon  an  individ- 
ual that  all  reasonable  doubt  of  the  guilt 
of  the  accused  must  be  removed.  But  here 
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no  one  is  accused  of  any  crime.  In  fact»  it 
is  not  a  proceeding  against  any  person. 
.  .  .  All  issues  will  be  decided  upon  the 
preponderance  of  evidence." 

Chief  Justice  Marshall,  in  a  trial  of  an  in- 
formation to  declare  the  forfeiture  of  a  ship 
for  having  exported  arms  and  ammunition 
in  contravention  of  law,  said:  "We  are 
unanimously  of  opinion  that  it  is  a  civil 
cause.  It  is  a  process  of  the  nature  of  a 
libel  in  rem.  It  does  not,  in  any  degree, 
touch  the  person  of  the  offender."  United 
States  V.  La  Vengeance,  3  Dall.  297,  1  L. 
ed.  610. 

"In  a  case  declaring  the  forfeiture  of  gun- 
powder for  having  been  kept  in  violation  of 
law,"  Chief  Justice  Shaw,  speaking  for 
the  court,  said:  "The  court  are  of  opinion 
that  a  libel  sued  as  a  process  in  rem  for  a 
forfeiture  is  in  the  nature  of  a  civil  ac- 
tion, and  that  either  party  may  file  excep- 
tions in  matter  of  law."  Barnacoat  v.  Six 
Quarter  Casks  of  Qunjtotcder,   1   Met.  230. 

Mr.  Justice  Story  said:  "It  is  not  true 
that  informations  in  rem  are  criminal  pro- 
ceedings. On  the  contrary,  it  has  been 
solemnly  adjudged  that  they  are  civil  pro- 
ceedings." Anonymous  Case,  1  Gall.  23, 
Fed.  Cas.  No.  444. 

Mr.  Waples,  in  his  work  on  Proceedings 
in  Rem,  says:  "Admiralty  causes  against 
vessels  or  goods  for  forfeiture,  revenue  cases, 
and  all  species  of  proceedings  in  rem, 
against  things  guilty,  hostile,  or  indebted, 
are  well  settled  to  be  civil,  and  not  in  any 
sense  criminal,  actions."  Section  25,  and 
cases  cited. 

So  we  think  that  the  proceedings  pre- 
scribed by  the  act  of  February  13,  1899,  is 
civil,  and  that  a  preponderance  of  the  evi- 
dence is  sufficient  to  sustain  it. 

The  evidence  in  this  case  is  sufficient  to 
sustain  the  finding  of  the  court  and  the  ver- 
dict of  the  jury. 

Judgment   affirmed. 


T.  H.  BUNCH,  Appt., 

V. 

Sam  WEIL  et  ah 


(. 


.Ark., 
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1.  The  sale  of  flour  In  anantity  by  the 
barrel,  to  one  -irho  Intends  to  resell 

it  under  a  representation  that  It  Is  of  a  cer- 
tain quality,  without  opportunity  of  inspec- 
tion on  the  part  of  the  purchaser,  gives  him 
the  right  to  rescind  in  case  the  flour  proves 
to  be  of  inferior  quality. 

2.  One  ^ho  purchases  flour  In  annntl- 
tles  by  the  barrel  for  resale   may,  up- 


Note. — As  to  Implied  warranty  of  quality  in 
sales  by  description,  see  also,  In  this  series, 
March ie  v.  Cornell,  14  L.  R.  A.  492,  and  note. 
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on  disooyerlng  that  the  quality  Is  not  as  rep- 
resented, tender  back  as  much  as  is  undis- 
posed of,  and  recover  back  the  purchase  price, 
less  what  he  has  realized  from  the  sales. 

(April  9,  1904.) 

A  PPEAL  by  defendant  from  a  judgment 
"^  of  the  Circuit  Court  for  Pulaski  Coun- 
ty in  favor  of  plaintiffs,  in  an  action 
brought  to  rescind  a  contract  for  the  pur- 
chase of  certain  flour,  and  to  recover  back 
money  which  had  been  paid  thereon.  Af- 
firmed, 

The  facts  are  stated  in  the  opinion. 

Mr.  Ifforris  Iff.  Col&n,  for  appellant: 

A  purchaser  takes  the  risk  of  the  quality 
of  a  chattel  sold  to  him,  unless  there  is 
fraud  or  warranty  in  the  sale;  for,  while 
there  is  an  implied  warranty  of  title,  there 
is  none  of  quality.  Mere  representation  is 
not  warranty. 

James  v.  Booage,  46  Ark.  284;  Turner  v. 
Huggine,  14  Ark.  21. 

A  person  who  professes  to  be  an  agent 
cannot,  by  any  statement  he  makes,  un- 
known to  ^e  alleged  principal,  thereby  es- 
tablish the  fact  of  agency. 

Turner  v.  Huft,  46  Ark.  222,  65  Am.  Rep. 
680;  Campbell  v.  Hastings,  29  Ark.  512; 
Berry  v.  Lathrop,  24  Ark.  12;  Mechem, 
Agency,  S  100. 

Plaintiffs  had  no  right  to  rescind. 

Herman  v.  Woods,  38  Ark.  361 ;  1  Benja- 
min, Sales,  Corbin's  ed.  §§  676,  676;  Camp- 
hell  V.  Fleming,  1  Ad.  &  El.  40,  3  L.  J.  K. 
B.  N.  S.  136,  3  Nev.  &  M.  834. 

Messrs,  J.  Iff.  Iffoore  and  W.  B.  Smith, 
for  appellees: 

Upon  an  executory  contract  of  sale,  where 
goods  are  ordered  for  a  particular  use  or 
purpose  known  to  the  seller,  the  latter  im- 
pliedly undertakes  that  they  shall  be  rea- 
sonably fit  for  the  use  or  purpose  for  which 
they  were  intended. 

Benjamin,  Sales,  5  851;  Gardiner  v.  Cray, 
4  Campb.  144,  16  Revised  Rep.  764;  Du- 
shane  v.  Benedict,  120  U.  S.  630,  30  L.  ed. 
810,  7  Sup.  Ct.  Rep.  696 ;  Jones  v.  Just,  L. 
R.  3  Q.  B.  197,  37  L.  J.  Q.  B.  N.  S.  89,  18 
L.  T.  N.  S.  208,  16  Week.  Rep.  643;  Kellogg 
Bridge  Co,  v.  Hamilton,  110  U.  S.  108,  28 
L.  ed.  86,  3  Sup.  Ct.  Rep.  537 ;  English  v. 
Spokane  Commission  Co,  6  C.  C.  A.  416,  15 
U.  S.  App.  218,  67  Fed.  454;  Best  v.  Flint, 
68  Vt.  543,  66  Am.  Rep.  670,  5  Atl.  192; 
Oerst  V.  Jones,  32  Gratt.  518,  34  Am.  Rep. 
773;  Oailagher  v.  Waring,  9  Wend.  20;  Jlfo- 
Clung  V.  Kelley,  21  Iowa,  608;  Osgood  v. 
Letcis,  2  Harr.  &  G.  496,  18  Am.  Dec.  323; 
Fogel  V.  Brubaker,  122  Pa.  7,  16  Atl.  692; 
Merriam  v.  Field,  24  Wis.  640;  Morehouse 
V.  Corns  took,  42  Wis.  626;  Babcock  v.  Trice, 
18  111.  420,  68  Am.  Dec.  660;  Morse  v. 
Union  Stock  Yards  Co,  21  Or.  289,  14  L.  R. 
A.  167,  28  Pac.  2;  Murchie  v.  Cornell,  155 
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Mass.  60,  14  L.  R.  A.  492,  31  Am.  St  Rep. 
626,  19  N.  £.  207 ;  10  Am.  &  Eng.  Enc.  Law. 
p.  91;  Story,  Sales,  Perkins's  ed.  §  369;  1 
Parsons,  Contr.  pp.  602,  603. 

The  rule  that  the  law  implies  a  warranty 
of  quality  in  the  oise  of  a  sale  of  articles  by 
the  manufacturer  thereof  has  been  recog- 
nized  and  enforced  in  this  state  in  Curtis  A 
Co,  Mfg,  Co.  V.  Williams,  48  Ark.  330,  3  S. 
W.  517,  and  Weed  v.  Dyer,  63  Ark.  160,  13 
S.  W.  692. 

Where  there  is  a  breach  of  warranty,  ex- 
press or  implied,  in  the  sale  of  goods,  the 
purchaser  may,  if  the  goods  have  been  de- 
livered to  him,  and  he  has  been  paid  the 
price,  upon  discovering  the  breach  of  war- 
ranty, tender  the  goods  back,  or  so  much 
thereof  as  are  undisposed  of,  and  bring  suit 
against  the  vendor  for  the  purchase  price 
paid  by  him,  less  such  amount  as  he  may 
have  realized  on  the  goods  disposed  of  be- 
fore he  ascertained  the  breach. 

Benjamin,  Sales,  1st  Am.  ed.  §§  893-904. 

Biuin,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

Tiie  appellees,  a  company  of  general  mer- 
chants, doing  business  in  the  city  of  Alex- 
andria in  the  state  of  Louisiana,  brought 
this  action  in  the  second  division  of  the 
Pulaski  circuit  court  on  the  11th  day  of 
June,  1899,  against  T.  H.  Bunch,  a  whole- 
sale dealer,  doing  business  in  the  city  of 
Little  Rock,  Arkansas,  to  rescind  the  sale  of 
129  barrels  of  flour,  and  for  the  invoice 
price  thereof,  which  had  been  paid  the  de- 
fendant by  plaintiffs,  said  invoice  price  be- 
ing the  sum  of  $709.60,  or  $6.60  per  bar- 
rel ;  and  also  the  difference  between  said  in- 
voice price  of  41  other  barrels  of  same  flour, 
which  plaintiffs  had  been  enabled  to  sell  at 
a  reduced  price.  This  latter  item  of  the 
claim  was  waived  before  the  determination 
of  the  suit.  Judgment  in  favor  of  plaintiff 
company  for  the  said  sum  of  $709.60,  and 
defendant  excepted,  and  appealed  to  this 
court. 

This  litigation  grew  out  of  the  following 
state  of  facts,  to  wit:  The  Ben  Weil  Com- 
mission Company  of  mercantile  brokers, 
acting  at  the  time  and  for  some  time  pre- 
viously as  brokers  for  said  T.  H.  Bunch,  on 
the  11th  day  of  May,  1899,  sold  to  the 
plaintiffs,  at  Alexandria,  170  barrels  of 
"Capital  Brand"  flour,  warranted  to  grade 
as  "extra  fancy,"  which  "extra  fancy" 
graded  as  third-grade  pure  flour  in  the  mar- 
ket, for  the  sum  and  price  of  $936,  or  at  the 
rale  of  $5.60  per  barrel,  to  be  thereafter 
shipped  from  said  city  of  Little  Rock  and 
delivered  to  plaintiffs  at  the  city  of  Alexan- 
dria. The  flour  was  shipped  by  Bunch  to 
his  said  brokers,  and  draft  for  the  said  sum, 
with  bill  of  lading,  was  forwarded,  and  on 
(i 
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direction  of  said  brokers  the  plaintiffs  paid 
the  draft  and  took  possession  of  the  flour, 
and  at  once  began  to  sell  the  same  to  their 
customers.  As  soon  as  these  custom  pur- 
chasers opened  the  same  for  use,  it  was  dis- 
covered that  the  flour  was  not,  as  repre- 
sented, "extra  fancy,'*  but  was  a  blended 
flour;  that  is,  flour  mixed  with  corn  meal 
about  half  and  half,  of  a  dark  color,  and  of 
a  peculiar  odor.  The  flour  thus  sold  was 
returned  by  plaintiffs'  said  customers  to 
plaintiffs,  and  Bunch  was  notified  of  the 
same  at  once.  In  the  meantime  plaintiffs 
endeavored  to  sell  the  flour,  and  did  sell 
some,  but  at  a  greatly  reduced  price  from 
the  invoice  price,  but  could  only  dispose  of 
41  barrels  iu  all,  including  the  barrels  they 
had  sold  before  observing  the  defect,  and 
then  demanded  a  rescission  of  the  sale  of 
the  remaining  120  barrels,  and  the  differ- 
ence between  the  invoice  price  and  the  price 
of  sale  of  the  41  barrels,  which  was  refused 
by  Bunch. 

The  motion  for  a  new  trial  was  based  on 
eleven  separate  grounds,  but  they  all  may 
be  included  in  three  propositions,  as  formu- 
lated in  appellees'  brief,  to  wit:  "(1) 
Whether  there  is  an  implied  warranty  that 
goods  sold  to  be  delivered  are  merchantable, 
and  reasonably  fit  for  the  purpose  of  trade 
for  which  they  are  purchased.  (2)  Whether 
the  purchaser,  having  disposed  of  a  part  of 
the  goods  before  discovering  the  inferior 
quality,  may,  upon  making  such  discovery, 
rescind  the  contract  of  sale  by  tendering 
back  the  goods  undisposed  of.  (3)  Whether 
Bunch  sold  the  goods  to  plaintiffs  or  their 
broker,  the  Ben  Weil  Commission  Com- 
pany." The  first  proposition  involves  the 
common-law  doctrine  of  caveat  emptor,  or 
rather  the  consideration  of  some  of  the  ex- 
ceptions to  the  rule  growing  out  of  that 
doctrine,  which  is,  stated  generally:  "When 
the  purchaser  has  had  no  opportunity  to  in- 
spect the  goods  purchased,  to  ascertain 
whether  or  not  they  be  of  the  quality  repre- 
sented by  the  act  of  putting  them  in  the 
trade,  then  the  doctrine  caveat  emptor  does 
not  apply;"  for,  says  Mr.  Benjamin  in  his 
work  on  Sales,  7th  ed.  S  645:  "But  where 
a  chattel  is  to  be  made  or  supplied  to  the 
order  of  the  purchaser  there  is  an  implied 
warranty  that  it  is  reasonably  fit  for  the 
purpose  for  which  it  is  ordinarily  used." 
The  purpose  of  plaintiffs'  purchase  of  the 
flour  in  this  case,  and  the  use  to  which  it 
was  to  be  put,  admit  of  no  question.  In  the 
English  case  of  Gardiner  v.  Qray,  4  Campb. 
144,  16  Revised  Rep.  764,  cited  in  appellees' 
brief,  in  delivering  his  opinion.  Lord  Ellen- 
borough  said:  "I  think  the  plaintiff  can- 
not recover  on  the  count  alleging  that  the 
silk  should  correspond  with  the  sample. 
The  written  contract  containing  no  such 
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stipulation,  I  cannot  allow  it  to  be  super- 
added by  parol  testimony.  This  was  not  a 
sale  by  sample.  The  sample  was  not  pro- 
duced as  a  warranty  that  the  bulk  corres- 
ponded with  it^  but  to  enable  the  purchaser 
to  form  a  reasonable  judgment  of  the  com- 
modity. I  am  of  opinion,  however,  that, 
under  such  circumstances  the  purchaser  has 
a  right  to  expect  a  salable  article  answering 
the  description  in  the  contract.  Without 
any  particular  warranty,  this  is  an  implied 
term  in  every  such  contract.  When  there 
is  no  opportunity  to  inspect  the  commodity, 
the  maxim  of  caveat  emptor  does  not  apply. 
He  cannot,  without  a  warranty,  insist  that 
it  shall  be  of  any  particular  quality  or  fine- 
ness, but  the  intention  of  both  parties  must 
be  taken  to  be  that  it  shall  be  salable  in  the 
market  under  the  denomination  mentioned 
in  the  contract  between  them.  The  pur- 
chaser cannot  be  supposed  to  buy  goods  to 
lay  them  on  a  dunghill.  The  question,  then, 
is  whether  the  commodity  purchased  by  the 
plaintiff  be  of  such  a  quality  as  can  be  rea- 
sonably brought  into  the  market  to  be  sold 
as  waste  silk.  The  witnesses  describe  it  as 
unfit  for  the  purposes  of  waste  silk,  and  of 
such  a  quality  that  it  cannot  be  sold  under 
that  denomination."  So  the  witness  in  the 
case  at  bar  describes  the  "blended  flour"  ac- 
tually sold  to  plaintiffs  by  the  defendant  as 
unfit  for  the  purposes  of  what  was  known  in 
the  trade  as  "Capital  Brand"  flour,  or  "Ex- 
tra Fine"  flour,  and  what  was  of  the  third 
grade  of  pure  flour,  and  that  it  was  of  such 
a  quality  tiiat  it  could  not  be  sold  under 
that  denomination,  but,  on  the  contrary,  it 
was,  if  flour  at  all,  in  the  true  sense,  of  a 
very  inferior  grade,  and  could  not  be  sold 
except  far  below  the  invoice  price  at  which 
it  was  sold  to  plaintiffs  by  defendant.  The 
appellees'  counsel  cite  a  long  list  of  cases 
applicable  to  the  state  of  facts,  which,  with- 
out further  comment,  we  cite  for  conven- 
ience of  reference  to  those  who  may  have 
occasion  hereafter  to  refer  to  this  opinion: 
Benjamin,  Sales,  cited  above;  Duahane  v. 
Benedict,  120  U.  S.  630,  30  L.  ed.  810,  7  Sup. 
Ct.  Rep.  696;  Kellogg  Bridge  Co.  v.  Hamil- 
ton, 110  U.  S.  108,  28  L.  ed.  86,  3  Sup.  Ct. 
Rep.  637;  English  v.  Spokane  Commission 
Co.  6  C.  C.  A.  416,  16  U.  S.  App.  218,  57 
Fed.  454;  Best  v.  Flint,  58  Vt.  643,  56  Am. 
Rep.  570,  6  Atl.  192;  Oerst  v.  Jones,  32 
Gratt.  618,  34  Am.  Rep.  773;  Gallagher  v. 
Waring,  9  Wend.  20;  MoClung  v.  KelUy,  21 
Iowa,  608;  Osgood  v.  Lewis,  2  Harr.  &  6. 
496,  18  Am.  Dec.  323;  Fogel  v.  Bruhaker, 
122  Pa.  7,  16  Atl.  692;  Merriam  v.  Field,  24 
Wis.  640;  Morehouse  v.  Comstock,  42  Wis. 
626;  Bahcock  v.  Trice,  18  111.  420,  68  Am. 
Dec.  660;  Morse  v.  Union  Stock  Yards  Co. 
21  Or.  298,  14  L.  R.  A.  157,  28  Pac.  2; 
Murchie  v.  Cornell,  156  Mass.  60,  14  L.  R. 
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A.  492,  31  Am.  St.  Rep.  528,  19  N.  E.  207; 
10  Am.  &  £ng.  Enc.  Law,  p.  91,  and  note  to 
Implied  Warranties;  Curtis  d  Co.  Mfg.  Co, 
V.  Wtlliams,  48  Ark.  330,  3  S.  W.  517 ;  Weed 
V.  Dyer,  53  Ark.  160,  13  S.  W.  692.  The  rule 
appears  to  be  that,  when  there  is  a  breach 
of  warranty,  express  or  implied,  in  the  sale 
of  goods,  the  purchaser  may,  if  the  goods 
have  been  delivered  to  him,  and  he  has  paid 
for  them  the  price  (as  in  this  case),  upon 
discovering  the  breach  of  warranty,  tender 
the  goods  back,  or  so  much  thereof  as  are 
undisposed  of,  and  bring  his  suit  against 
the  vendor  for  the  purchase  price  paid  by 
him,  less  such  amount  as  he  may  have 
realized  on  the  goods  disposed  of  before  he 
ascertained  the  breach.  Benjamin,  Sales, 
7th  ed.  §§  893-904  inclusive,  and  the  cases 
heretofore  cited  in  support  of  the  implied 
warranty  rule.  The  flour  in  question  was 
sold  and  received  by  plaintiffs  on  the  28th 
of  May,  1898,  and  none  of  it  was  disposed 
of  by  plaintiffs  to  their  retail  customers  un- 
til some  time  in  the  first  part  of  June  fol- 
lowing, when  41  barrels  were  disposed  of, 
and  these  purchasers  discovered  the  defect 
and  were  paid  back  the  purchase  price  by 
the  plaintiffs,  except  such  as  they  bought 
at  the  greatly  reduced  price.  The  plain- 
tiffs immediately  notified  defendant  through 
his  broker,  which  was  the  custom,  for  con- 
venience sake,  and  demanded  a  rescission  of 
the  contract  of  sale.  As  to  the  effect  of 
selling  a  portion  of  the  goods  after  discov- 
ering the  breach,  see  1  Parsons  on  Contracts, 
pp.  591  to  594,  inclusive,  and  note  thereun- 
der. It  waa  necessary,  under  the  circum- 
stances, to  sell  the  flour  to  the  consumer 
before  it  could  be  reasonably  asked  that  an 
inspection  should  be  made:  and,  secondly, 
it  was  for  the  benefit  of  defendant,  as  for 
plaintiffs,  to  dispose  of  as  much  of  the  in- 
ferior goods  as  possible  to  prevent  total  loss. 
Whether  Bunch  sold  the  flour  to  plaintiffs 
or  to  their  brokers  was  a  question  of  fact 
for  the  jury  under  proper  instructions  of 
the  court.  The  instructions  given  by  the 
court  were  as  follows:  "The  jury  are  in- 
structed that  in  the  sale  of  goods,  wares,  and 
merchandise  to  be  delivered  there  is  an  im- 
plied warranty  that  the  articles  purchased 
will  be  reasonably  merchantable  and  rea- 
sonably fit  for  the  purpose  for  which  they 
are  sold,  and,  if  you  find  from  the  evidence 
in  this  case  that  the  flour  delivered  plain- 
tiffs was  not  of  a  reasonably  merchantable 
character,  and  not  reasonably  fit  for  the 
purpose  of  the  sale,  then  plaintiffs,  upon 
discovering  that  fact  within  a  reasonable 
time,  would  have  the  right  to  rescind  the 
contract,  and,  upon  tender  of  the  property 
or  offer  to  return  the  same  to  the  vendor, 
within  a  reasonable  time,  the  plaintiffs 
could  sue  for  and  recover  the  purchase  mon- 
*y>  together  with  any  loss  sustained  by 
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them  in  the  sale  of  flour  prior  to  the  dis- 
covery of  its  condition."  "If  the  jury  find, 
under  the  instructions  given,  that  plaintiffs 
had  a  right  to  rescind  the  contract  of  the 
sale,  then,  if  they  find  that  the  plaintiffs 
disposed  of  part  of  the  flour  in  the  ordinary 
course  of  trade,  which  was  not  returned  to 
them,  but  for  which  they  allowed  the  pur- 
chaser a  reasonable  reduction  in  the  price 
on  account  of  its  inferior  quality,  and,  be- 
ing advised  of  such  condition,  plaintiffs  held 
the  remainder  of  the  flour  for  defendant, 
and  notifled  defendant  of  the  fact  of  its  re- 
jection within  a  reasonable  time  after  their 
knowledge  thereof,  then  their  measure  of 
damage  is  the  price  which  they  paid  for  the 
flour  which  they  have  on  hand,  together 
with  the  cost  of  drayage,  freight,  and  stor- 
age, if  any,  and  such  loss  as  you  may  find 
they  sustained  in  the  sale  of  flour  not  on 
hand  by  reason  of  its  inferior  quality." 
"You  are  instructed  that  a  man  can  make 
a  contract  through  an  agent  as  well  as  the 
principal  himself;  and  if  you  find  in  this 
case  that  W^cil  Bros.  &  Bauer  purchased  the 
flour  in  controversy  from  the  Ben  Weil 
Commission  Company,  believing  them  to  be 
in  the  matter  acting  as  the  agent  of  Bunch, 
and  dealing  with  him  as  such,  and  Bunch 
had  held  him  out  as  his  agent  to  sell  fiour 
in  that  territory,  so  that  Weil  Bros.  & 
Bauer  had  a  right,  as  reasonable  persons, 
to  regard  him  as  agent  for  Bunch  in  this 
transaction,  then  the  purchase  is  binding  on 
Bunch  as  if  he  had  sold  it  himself  in  per- 
son." "It  is  claimed  by  the  plaintiffs  in 
the  case  that  the  contract  of  purchase  was 
made  by  them  with  the  defendant  Bunch 
through  his  agent,  Ben  Weil  Commission 
Company,  and  defendant  denies  this,  and 
claims  that  he  sold  the  goods,  not  to  plain- 
tiffs, Weil  Bros.  &  Bauer,  but  to  Ben  Weil 
Commission  Company,  direct."  On  the 
court's  own  motion:  "Now,  upon  this  issue 
the  court  instructs  that  an  agent  duly  au- 
thorized to  make  sales  may  do  this,  and  his 
principal  is  bound  by  the  sale  as  his  own; 
and  it  is  for  you,  in  view  of  all  the  circum- 
stances in  proof  before  you,  to  say  whether 
the  plaintiifs,  Weil  Bros.  &  Bauer,  bought 
the  goods  from  Bunch  through  the  Ben 
Weil  Commission  Company  as  Bunch's 
agent,  or  whether  they  must  be  regarded  as 
having  bought  from  Ben  Weil  Commission 
Company  directly."  The  admission  of  cer- 
tain letters  in  evidence  was  not  error  for 
the  purpose  admitted  by  the  court.  We  see 
no  error  in  the  instructions  of  the  court, 
and  there  was  evidence  to  sustain  the  ver- 
dict of  the  jury. 

So  the  judgment  must  he  affirmed,  and  it 
is  so  ordered. 

IXTood,  J.,  did  not  participate  in  the  con- 
sideration of  this  case. 
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Ella  M.  WEISSHAAR,  Admrx.,  etc,  of  Louis 
G.  Weisshaar,  Deceased,  Appt., 

V. 

KIMBALL  STEAMSHIP  COMPANY. 

(128  Fed.  897.) 
I 

1.  The  o^rner  of  a  ateamahtp  fa  llmble 
for  the  death  of  a  paaaenarer  drowned 
by  the  swampinc:  of  a  boat  sent  to  conTey 
him  from  the  shore  to  the  Tessel,  where  the 
officer  in  charge  of  the  boat  permits  it  to  at- 
tempt the  journey  in  an  overloaded  condition, 
although  the  passengers  are  themselves 
guilty  of  contributory  negligence  In  failing 
to  leave  the  boat  when  told  that  It  is  over- 
loaded, and  requested  to  do  so. 

2.  The  preaencoy  fa  a  boat  seat  to 
trauMfer  paaaenarem  from  shore  to  a 
steamboat,  of  the  president  of  the 
steamboat  company,  and  his  knowledge  of  the 
overloaded  condition  of  the  boat  when  it  at- 
tempts the  voyage,  will  prevent  the  company 
from  taking  advantage  of  the  statute  permit- 
ting the  limitation  of  liability  of  vessel  own- 
ers for  injuries  caused  by  the  negligence  of 
those  In  charge  of  the  vessel. 

(March  1,  1904.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  of  the  United  States 
for  the  Northern  District  of  California  in 
favor  of  petitioner  in  a  proceeding  by  the 
owner  of  the  steamer  Albion  for  limitation 
of  its  liability  for  the  death  of  certain  pas- 
sengers.   Reversed, 

The  facts  are  stated  in  the  opinion. 

Argued  before  Gilbert  and  Ross,  Circuit 
Judges,  and  Hatolcy,  District  Judge. 

Mr.  H.  M.  Wright,  for  appellant: 

Petitioner  was  not  entitled  to  a  decree 
limiting  its  liability  because  it  has  not  been 
proved  that  the  loss  was  incurred  without 
the  privity  or  knowledge  of  petitioner. 

Quintan  v.  Pew,  6  C.  C.  A.  438,  6  U.  S. 
App.  382,  66  Fed.  Ill;  The  Republic,  9  C. 
C.  A.  386,  20  U.  S.  App.  581,  61  Fed.  109; 
The  Annie  Faxon,  21  C.  C.  A.  366,  44  U.  S. 
App.  591,  76  Fed.  312;  The  Colima,  82  Fed. 
665;  Hughes,  Admiralty,  pp.  313-319. 

Contributory  negligence  was  not  available 
as  a  defense,  since  it  was  not  pleaded. 

5  Enc.  PI.  &  Pr.  pp.  10-13;  Watkinds  v. 
Southern  P.  Co,  14  Sawy.  30,  4  L.  R.  A.  239, 
38  Fed.  713. 

The  burden  of  proof  of  contributory  neg- 
ligence was  on  appellee,  and  this  burden 
was  not  satisfied,  inasmuch  as  there  is  no 
evidence  at  all  in  the  record  that  the  de- 
cedent heard  any  warning. 

Note. — For  the  similar  question  of  duty  of 
carrier  permitting  cars  to  become  overcrowded, 
see,  in  this  series,  Lynn  v.  Southern  P.  Co.  24 
L.  R.  A.  710,  and  note;  also  Benedict  v.  Min- 
neapolis &  St.  L.  R.  Co.  57  L.  R.  A.  639. 
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Inland  d  Seaboard  Coasting  Co.  ▼.  ToU 
son,  139  U.  S.  567,  36  L.  ed.  272,  11  Sup. 
Ct.  Rep.  663;  LouisviUe  d  N.  R.  Co,  v.  East 
Tennessee,  V,  d  G.  R.  Co,  9  C.  C.  A.  314,  22 
U.  S.  App.  102,  60  Fed.  993;  The  Steam 
Dredge  No,  1,  122  Fed.  687 ;  MacDougall  v. 
Central  R,  Co.  63  Cal.  431;  Pouppirt  t. 
Elder  Detnpster  Shipping,  122  Fed.  989. 

Even  if  he  did  hear  the  warning,  Weiss- 
haar  was  not  guilty  of  n^ligence,  since,  in 
view  of  all  the  circumstances  and  of  the 
character  of  the  warning,  he  was  under  no 
duty  to  leave  the  boat  Even  if  Weisahaar 
was  negligent,  the  officers  of  the  steamship 
company  were  under  a  duty  to  avoid  his 
negligence,  and  could  have  done  so  by  the 
exercise  of  ordinary  care. 

Butterfield  v.  Forrester,  11  East,  60,  10 
Revised  Rep.  433;  Ncedham  v.  San  Fran- 
cisco d  S.  J,  R,  Co.  37  Cal.  409 ;  Shearm.  &, 
Redf.  N^.  S  63;  Davies  ▼.  Mann,  10  Mees. 
&  W.  646,  12  U  J.  Exch.  N.  S.  10,  6  Jur. 
954 ;  Bogan  v.  Carolina  C,  R.  Co,  129  N.  C. 
154,  55  L.  R.  A.  418,  39  S.  E.  808;  Tuff  v. 
Warman,  2  C.  B.  N.  S.  740,  6  C.  B.  N.  S. 
573,  27  Ix  J.  C.  P.  N.  S.  322,  6  Jur.  N.  S. 
22^,  6  Week.  Rep.  693:  Thomas  v.  Quarter- 
maine,  L.  R.  18  Q.  B.  Div.  688,  56  L.  J.  Q. 
B.  N.  S.  340,  57  L.  T.  N.  S.  537,  35  Week. 
Rep.  555,  51  J.  P.  516;  Inland  d  Seaboard 
Coasting  Co,  v.  ToUon,  139  U.  S.  551,  35  Ia 
ed.  270,  11  Sup.  Ct.  Rep.  653;  Grand  Trunk 
R.  Co,  V.  Ives,  144  U.  S.  408,  36  L.  ed.  485, 
12  Sup.  Ct.  Rep.  679;  LouisviUe  d  N.  R.  Co. 
V.  East  Tennessee,  V,  d  G,  R.  Co.  9  C.  C.  A. 
314,  22  U.  S.  App.  102,  60  Fed.  993;  Har- 
rington V.  Los  Angeles  R,  Co.  140  Cal.  514, 
63  L.  R.  A.  238,  98  Am.  St.  Rep.  85,  74 
Pac.  15;  Lee  v.  Market  Street  R,  Co,  135 
Cal.  293,  67  Pac.  765;  Fox  v.  Oakland 
Consol,  Street  R.  Co.  118  Cal.  55,  62  Am. 
St.  Rep.  216,  60  Pac.  25 ;  Esrey  v.  Southern 
P,  Co,  103  Cal.  541,  37  Pac.  500;  Cunning- 
ham y.  Los  Angeles  R.  Co,  115  Cal.  661,  47 
Pac.  452;  Abrahams  v.  Los  Angeles  Trac- 
tion Co,  124  Cal.  411,  57  Pac  216;  Crotcley 
V.  City  R.  Co.  60  Cal.  628 ;  Meeks  v.  South- 
ern P,  R.  Co.  56  Cal.  513,  38  Am.  Rep.  67; 
Needham  v.  San  Francisco  d  S.  J,  R,  Co.  37 
Cal.  409 ;  Meyer  v.  St.  Louis,  I.  M,  d  S,  R, 
Co.  4  C.  C.  A.  221,  10  U.  S.  App.  677,  64 
Fed.  116;  Lynn  v.  Southern  P.  Co.  103  Cal. 
7,  24  L.  R.  A.  710,  36  Pac.  1018. 

A  carrier  is  legally  bound  to  protect  pas- 
sengers against  the  acts  Or  negligence  of 
fellow  passengers,  using  every  means  in  his 
power  to  do  so. 

King  v.  Ohio  d  M.  R.  Co.  22  Fed.  413; 
Pittsburgh,  Ft,  W.  d  C.  R.  Co,  v.  Binds,  63 
Pa.  512,  91  Am.  Dec.  224;  Pittsburg  d  C, 
R,  Co,  V.  Pillow,  76  Pa.  610,  18  Am.  Rep. 
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424;  Hutchinson,  Carr.  2d  ed.  §§  548,  549, 
561,  662.  • 

Even  ii  contributory  negligence  has  been 
proved,  claimant  should  not  have  be«i  de- 
nied all  recovery. 

Cleirac,  Us  et  Coutumes  de  la  Mer,  p.  68 ; 
The  Max  Morris,  137  U.  S.  1,  34  L.  ed.  686, 
11  Sup.  Ct.  Rep.  29. 

Mr.  Nathan  H.  Frank,  for  appellee: 

The  mere  fact  thai  one  is  president  of  a 
corporation  does  not  make  his  acts  the  acts 
of  the  corporation. 

Thorop.  Corp.  §  4613. 

The  question  of  contributory  negligence 
is  to  be  submitted  to  the  jury,  not  only 
where  there  is  sufficient  testimony  as  to  the 
actual  facts  to  leave  a  reasonable  doubt, 
but  also  where  the  inferences  which  might 
be  fairly  drawn  from  the  facts  are  not  cer- 
tain and  invariable,  and  might  lead  to  dif- 
ferent conclusions  in  different  minds. 

Where  there  is  any  evidence  from  which 
the  inference  of  contributory  negligence 
might  reasonably  be  drawn,  the  court  must 
instruct  the  jury  that  the  plaintiff  cannot 
recover  if  his  n^Iigence  contributed  to  pro- 
duce the  injury. 

1  Shearm.  &  Redf.  Neg.  6th  ed.  S  114. 

The  doctrine  of  the  "last  clear  chance"  by 
its  very  terms  excludes  concurrent  negli- 
gence. 

Gilbert  v.  Erie  R.  Co,  38  C.  C.  A.  408,  97 
Fed.  762 ;  Holmes  v.  Southern  Paoifio  Coast 
R.  Co.  97  Cal.  161,  31  Pac.  834. 

Rights  of  action  arising  in  admiralty  un- 
der Lord  CampbeH's  act  and  similar  acts 
are  to  be  enforced  according  to  the  princi- 
ples of  the  common  law;  and  contributory 
negligence  is  a  complete  bar  to  a  recovery. 

Robinson  v.  Detroit  d  C,  Steam  Nav.  Co. 
20  C.  C.  A.  86,  43  U.  S.  App.  190,  73  Fed. 
894. 

Both  parties  were  contemporaneously  and 
actively  in  fault.  The  liability  of  the  com- 
pany was  conditioned  upon  the  exercise  of 
reasonable  and  proper  care  and  caution  on 
the  part  of  decedent.  Without  the  latter, 
the  former  could  not  arise. 

Baltimore  d  P.  R.  Co.  v.  Jones,  95  U.  S. 
439,  24  L.  ed.  506. 

Ross,  Circuit  Judge,  delivered  the  opin- 
ion of  the  court: 

In  September,  1900,  the  steamer  Albion, 
owned  by  the  appellee,  Kimball  Steamship 
Company,  was  anchored  in  Golovin  bay, 
Alaska,  about  1%  miles  from  the  beach; 
and,  being  ready  to  proceed  on  a  voyage 
from  that  place  to  San  Francisco,  one  of 
her  small  boats  was  sent,  in  charge  of  her 
second  officer  and  two  sailors,  to  the  shore, 
to  bring  to  the  steamer  such  persons  as  in- 
tended to  take  passage  on  her.  In  return- 
ing, the  boat  capsized,  and  some  of  the  pas- 
Bo  L.  R.  A. 


sengers  were  drowned,  among  them,  Louis  G. 
Weisshaar.  Of  his  estate  Ella  M.  Weisshaar 
was  afterwards  appointed  administratrix, 
and  as  such  administratrix  she  commenced 
an  action  at  law  in  the  superior  court  of  the 
city  and  county  of  San  Francisco,  state  of 
California,  against  the  appellee,  for  the  re- 
covery of  damages  in  the  sum  of  $40,000  for 
the  death  of  her  husband.  That  action  had 
not  been  tried,  but  was  at  issue,  when  the 
appellee  filed  in  the  court  below  its  peti- 
tion, by  virtue  of  §§  4283-4286  of  the  Re- 
vised Statutes  of  the  United  States  (U.  S. 
Comp.  Stat.  1901,  pp.  2943,  2944),  for  the 
purpose  of  contesting  its  liability  for  any 
damage  or  injury  growing  out  of  the  acci- 
dent, and  for  the  purpose  of  limiting  its  lia- 
bility in  the  event  of  being  held  responsible. 
In  its  petition  the  petitioner  alleged  that 
the  overturning  of  the  boat — ^**was  in  no 
way  caused  by  fault  or  negligence  on  the 
part  of  the  master  or  the  crew  of  said 
steamer  Albion,  or  any  of  them,  and  that  the 
loss,  damage,  and  injury,  if  any,  thereby 
done,  occasioned,  or  incurred,  were  without 
fault  on  the  part  of  your  petitioner,  and 
without  its  privity  or  knowledge,  but  that 
the  fault  of  the  said  swamping  and  over- 
turning was  due  entirely  to  the  acts  and 
conduct  of  the  passengers  in  sai4  boat,  in 
standing  upon  their  seats  in  said  boat  and 
causing  her  to  overturn,  combined  with  in- 
evitable accident  occurring  by  reason  of  the 
condition  of  the  wind  and  wave  at  the  time 
of  said  swamping  and  overturning;  that 
nevertheless  certain  persons  have  made 
claims  against  petitioner  for  losses  arising 
out  of  said  swamping  and  overturning, 
which  said  claims  are  for  alleged  loss  of 
life  of  some  of  such  passengers,  and  alleged 
loss  of  baggage  so  being  transported  as 
aforesaid;  that  among  said  claims  is  the 
claim  of  Ella  M.  Weisshaar,  as  administra- 
trix of  the  estate  of  Louis  G.  Weisshaar, 
deceased,  which  said  Louis  G.  Weisshaar  is 
claimed  by  said  claimant  to  have  been  one 
of  the  passengers  so  carried  on  said  boat, 
and  so  drowned  by  reason  of  said  swamping 
and  overturning;  that  other  claims  have 
been  asserted  against  your  petitioner,  and 
that  other  claimants  have  threatened  to  file 
libels  against  said  steamer  or  to  bring  ac- 
tions against  your  petitioner ;  and  that  your 
petitioner  apprehends  and  is  in  fear  that 
other  claims  in  addition  to  those  set  forth 
will  be  presented  against  it,  or  said  steamer 
Albion,  by  other  parties  who  may  have  sus- 
tained loss,  damage,  or  injury  by  reason  of 
the  matters  and  things  hereinbefore  set 
forth." 

It  is  further  averred  in  the  petition  that 
there  was  freight  pending  by  reason  of  the 
trip  on  which  the  steamer  was  engaged  at 
the  time  of  the  accident  amounting  to  $2,- 
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265;  that  the  value  of  the  steamer  at  the 
close  of  the  voyage  did  not  exceed  $15,000, 
and  that  the  amount  of  the  claims  already 
presented,  and  as  apprehended  and  threat- 
ened, far  exceeds  the  value  of  the  steamer 
and  the  pending  freight;  that  there  is  no 
lien  on  the  steamer  prior  or  paramount  to 
any  lien  that  may  have  attached  by  reason 
of  the  matters  alleged. 

The  value  of  the  steamer  and  the  freight 
pending  were  duly  appraised,  and  the  ad- 
ministratrix of  the  estate  of  the  deceased, 
Wcisshaar,  answered  the  petition,  putting 
in  issue  its  material  averments,  and  pre- 
senting a  claim  for  damages  for  the  drown- 
ing of  her  husband.  In  its  opinion,  the 
court  below  said:  "It  sufficiently  appears 
from  the  evidence  that  Louis  D.  Weisshaar 
was  one  of  the  persons  drowned.  It  also 
appears  that  the  boat  upon  the  occasion  re- 
ferred to  carried  a  greater  number  of  per- 
sons than  allowed  by  law,  and  also  some 
baggage;  it  was  down  by  the  head,  and  so 
much  overloaded- that  it  had  but  little  free- 
board, and,  in  consequence  thereof,  as  soon 
as  the  rough  water  of  the  bay  was  encoun- 
tered, filled  with  water  and  capsized.  Be- 
fore it  left  the  beach,  the  second  mate  of 
the  Albion,  who  was  in  command  of  the 
boat,  notified  those  who  were  in  it  that  it 
was  overcrowded,  and  requested  that  some 
of  them  get  out  and  wait  until  -  the  boat 
should  return  for  them.  Some  of  them  did 
go  ashore,  but,  upon  being  assured  by  one  of 
the  passengers  that  there  was  room  in  the 
boat  for  more,  most  of  them  came  back 
again,  the  officer  still  protesting  that  it  was 
overcrowded.  Such,  in  substance,  is  his  tes- 
timony, and  in  this  he  is,  to  some  extent, 
corroborated  by  Carvelle  and  De  Lay,  two 
witnesses  whose  depositions  were  offered  in 
evidence  by  the  claimant.  The  deceased  had 
not  actually  engaged  passage  upon  the 
steamer,  but  was  going  abroad  for  that  pur- 
pose."    123  Fed.  838. 

The  court  below  very  properly  held  that 
the  petitioner,  having  undertaken  to  convey 
the  deceased  to  the  steamer  for  passage 
thereon,  was  under  the  same  obligation  to 
use  proper  care  in  transporting  him  as  if  he 
had  paid  for  or  engaged  his  passage  in  ad- 
vance. The  court  below,  however,  further 
held  that  the  deceased  was  guilty  of  con- 
tributory negligence  in  remaining  in  the 
boat  after  he  and  the  other  passengers 
therein  were  notified  by  the  officer  in  com- 
mand ;  that,  "in  so  remaining,  the  deceased, 
as  well  as  the  other  passengers  in  the  boat, 
assumed  the  risk  resulting  from  its  over- 
crowded condition,  and  voluntarily  encoim- 
tered  a  danger  which  a  prudent  man  with 
notice  would  have  avoided."  The  court  ac- 
cordingly dismissed  the  claim  of  the  ad- 
ministratrix of  the  estate  of  the  deceased, 
05  L.  R.  A. 


Weisshaar,  and  entered  a  decree  to  the  ef- 
fect that  the  petition^  is  not  liable  for 
damages  growing  out  of  the  overturning  of 
the  boat. 

The  evidence  shows  that  the  capacity  of 
the  boat  was  fourteen  persons,  without  bag- 
gage. At  the  time  of  the  accident  in  ques- 
tion it  contained  eighteen  persons,  a  trunk, 
two  tool  chests,  and  three  or  four  sail- 
ors* bags.  The  boat  was  in  charge  of 
the  second  officer  of  the  ship,  who  had  under 
him  two  sailors,  and,  when  ready  to  receive 
its  passengers,  was  stranded,  with  its  bow 
well  up  on  the  sands  of  the  beach.  The  evi- 
dence shows  that  the  deceased,  Weisshaar, 
was  the  fifth  man  to  enter  the  boat,  and 
took  his  seat  about  amidship.  He  had  been 
preceded  by  a  Capt.  Tyson,  and  by  the  pres- 
ident of  the  appellee  steamship  company, 
Mr.  Marsden. 

In  his  direct  examination  the  ship's  of- 
ficer in  command  of  the  boat  was  questioned 
.and  answered  as  follows: 

Q.  State  what  happened  at  the  shore  be- 
fore you  left  there,  with  respect  to  the  pas- 
sengers getting  in,  and  your  protesting,  and 
whatever  else  happened. 

A.  The  passengers  crowded  into  the  boat, 
and  I  told  them  that  "this  boat  only  holds 
fourteen  passengers."  After  some  talk,  five 
or  six  passengers  went  out  of  the  boat,  and 
went  on  the  beach  again.  I  was  just  going 
to  leave,  wlien  Mr.  Tj'son  sang  out :  **There 
is  lots  of  room.  Come  on,  boys."  He  men- 
tioned a  few  names.  Joe  Corbell  was 
among  them.  He  says,  "There  is  lots  of 
room."  Those  passengers  had  left  the  boat, 
and  I  heard  them  say,  "I  don't  think  we 
will  lose  our  fresh-meat  supper,"  and  they 
rushed  into  the  boat  the  second  time. 

Q.  What  did  you  do? 

A.  I  told  them  it  was  risky.  The  boat 
\vas  overloaded^  and  there  were  three  men 
left  on  the  beach.  I  said:  "I  have  to  g^ 
back  to  the  beach  and  make  another  load. 
You  might  as  well  wait."  They  laughed  at 
me  and  told  me  I  was  a  coward ;  that  I  was 
scared.  I  said:  "Well,  boys,  it  is  smooth 
water  alongside  the  beach,  but  it  will  not  be 
outside  20  or  30  yards.  It  will  be  rough. 
You  had  better  do  as  I  tell  you."  They 
just  laughed  at  me,  and  said  I  was  afraid, 
and  pushed  the  boat  out,  and  out  they  went. 

At  the  end  of  his  direct  examination  this 
witness  was  asked,  "Did  you  have  any 
means  or  power  to  prevent  them  ?"  to  which 
question  he  answered:  "I  had  no  power 
wliatever.  I  was  powerless.  They  took  the 
command  away  from  me,  and  took  control 
of  the  boat,  and  I  could  not  do  nothing." 

A  careful  perusal  of  the  entire  testimony 
of  this  witness,  of  itself,  shows  that  there 
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was  no  justification  whatever  for  his  state- 
ment that  the  boat  was  started  on  its  per- 
ilous journey  against  his  protest,  or  that 
the  control  of  it  was  taken  from  him  by  the 
passengers.  If  powerless  in  the  premises, 
it  was  only  because  he  did  not  have  the 
stamina  to  assert  and  exercise  the  authority 
with  which  he  was  clothed^  and  which  the 
law  and  good  seamanship  made  it  his  im- 
perative duty  to  enforce.  The  evidence  is 
overwhelming,  not  only  that  he  made  no  ob- 
jection to  starting  the  boat  with  its  over- 
load, but  that,  according  to  his  own  testi- 
mony, 9ne,  at  least,  of  his  own  sailors  took 
an  active  part  in  shoving  it  off  the  sand  and 
into  a  floating  condition,  which  appears 
without  conflict  to  have  been  a  matter  of 
considerable  difficulty;  so  much  so  that  sev- 
eral of  the  passengers  had  to  assist  the  sail- 
ors in  accomplishing  it, — some  by  means  of 
oars,  and  others,  having  high  boots,  by  get- 
ting into  the  water  and  pushing  the  boat. 

Let  it  be  assumed  that,  when  the  officer 
announced  that  the  boat  was  overloaded  and 
that  it  was  "risky,"  it  became  the  duty  of 
all  the  passengers  to  get  out, — as  well  those 
who  had  entered  when  there  was  ample  room 
as  those  who  had  caused  the  overloading, — 
and  that  everyone  who  remained  thereupon 
became  guilty  of  contributory  negligence; 
such  fact  becomes  immaterial,  in  the  face  of 
the  further  fact  that  the  officer,  with  full 
knowledge  of  the  overloading  and  conse- 
quent dangerous  condition  of  the  boat,  sub- 
sequently not  only  started  it  on  its  peril- 
ous trip,  but,  after  starting,  and  while  it 
was  yet  in  smooth  water,  and  after  observ- 
ing that  it  was  down  by  the  head,  and  with 
but  little  freeboard,  made  no  effort  what- 
ever to  return  to  the  shore  to  nuike  the  boat 
safe  by  dischargiing  some  of  the  passengers. 
It  was  the  clear  duty  of  the  officer,  in  the  first 
place,  to  have  stopped  the  entry  of  more 
than  the  boat's  complement  of  men.  Ac- 
cording to  his'own  testimony,  he  maxie  noth- 
ing more  than  a  milk  and  water  protest 
against  the  entry  of  anyone;  and  even  if 
there  had  been  on  the  part  of  the  passengers 
an  effort  to  overpower  the  officer  and  force 
their  way  into  the  boat, — of  which  there  is 
not  the  slightest  evidence^ — it  still  remained 
the  imperative  duty  of  the  officer  in  com- 
mand to  refuse  to  start  the  boat  until 
enough  of  the  people  had  gotten  out  to  make 
it  safe.  Not  the  slightest  attempt  appears 
to  have  been  made  by  this  officer  to  perform 
his  duty  in  that  regard,  and  for  his  gross 
TiegWgence  in  that  respect,  as  well  as  in  fail- 
ing to  return  to  shore  while  he  yet  had  suf- 
ficient opportunity,  the  ship  is  clearly  lia- 
ble, for,  even  where  an  injured  party  is 
guilty  of  contributory  negligence,  such  neg- 
ligence will  not  defeat  the  action  when  it  is 
shown  that  the  defendant  might,  by  the  ex- 
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ercise  of  reasonable  en  re  and  prudence,  have 
avoided  the  consequences  of  the  injured  par- 
ty's n^ligence.  Grand  Trunk  R,  Co,  v. 
Ivea,  144  U.  S.  408,  36  L.  ed.  485,  12  Sup. 
Ct.  Rep.  679;  Louisville  &  N.  R.  Co,  v.  East 
Tennessee,  V.  d  0.  /?.  Co.  9  C.  C.  A.  314, 
22  U.  S.  App.  102,  60  Fed.  993;  Harrington 
V.  Los  Angeles  R.  Co.  140  Gal.  514,  63  L.  R. 
A.  238,  98  Am.  St.  Rep.  85,  74  Pac.  15. 

This  doctrine,  which  is  well  established, 
fits  the  present  case  exactly.  The  case  of  Lynn 
V.  Southern  P.  Co.  103  Cal.  7,  24  L.  R.  A. 
710,  36  Pac.  1018,  is,  in  principle,  also  pre- 
cisely in  point.  In  that  case  the  plaintiff 
passenger  was  unable  to  find  room  inside  a 
car,  and  therefore  stood  upon  the  platform, 
from  which  he  was  thrown  and  injured ;  the 
evidence  tending  to  show  that  the  train  was 
going  at  excessive  speed.  In  affirming  a 
judgment  for  the  plaintiff,  the  supreme 
court  of  California  said:  "The  defendant 
should  not  have  allowed  so  many  passengers 
to  have  gone  upon  its  cars,  and,  if  it  was 
unable  to  prevent  them  from  so  doing,  it 
had  the  right  to  refuse  to  move  the  train 
under  such  circumstances;  but,  if  it  did  not 
pursue  that  course,  and  undertook  to  trans- 
port all  passengers  that  were  on  board, 
whether  within  the  cars  or  upon  the  plat- 
forms, it  was  under  obligations  to  exercise 
the  additional  care  commensurate  with  the 
perils  and  dangers  surrounding  the  pas- 
sengers by  reason  of  the  overcrowded  condi- 
tion of  the  cars." 

So,  here,  as  has  already  been  said,  if  the 
officer  in  command  of  the  boat  had  been  un- 
able to  prevent  its  overloading  ( of  which, 
however,  there  was  no  evidence),  it  was  still 
bis  right  and  imperative  duty  to  refuse  to 
start  the  boat  until  enough  of  the  pas- 
sengers had  gotten  out  to  make  it  safe  to  do 
so.  There  is  nothing  in  the  record  to  justify 
the  contention  that  such  action  on  his  part 
would  not  have  been  acquiesced  in  and  con- 
formed to.  But  speculation  on  that  point 
is  no  answer  to  the  gross  neglect  of  duty  on 
the  part  of  the  officer  of  the  ship. 

Moreover,  the  evidence  shows  that  the  neg- 
ligence of  the  officer  in  command  of  the  boat 
was  committed  in  the  personal  presence  and 
within  the  actual  knowledge  of  the  presi- 
dent of  the  appellee  corporation,  who,  so  far 
from  seeking  to  enforce  the  performance  of 
his  duty  by  that  officer,  acquiesced  in  his 
neglect  of  duty,  as  affirmatively  appears 
from  the  president's  own  testimony. 

The  limitation  of  liability  provided  for 
by  the  statute  under  which  the  present  pro- 
ceedings were  had  is,  according  to  its  ex- 
press terms,  to  be  allowed  only  when  the 
loss,  damage,  or  injury  occurs  "without  the 
privity  or  knowledge"  of  the  owner.  In  the 
case  of  The  RepuhliCy  9  C.  C.  A.  386,  20  U. 
S.  App.   561,  61   Fed.   109,  the  privity  or 
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knowledge  of  the  corporation  consisted  in 
the  negligence  of  its  president,  who,  by  his 
omission  of  proper  care  in  his  examination 
of  the  vessel,  failed  to  discover  her  defective 
condition;  and  the  circuit  court  of  appeals 
for  the  second  circuit  there  held  that  the  in- 
juries and  death  occasioned  to  the  excur- 
sionist in  that  case  could  not  be  said  to 
have  occurred  "without  the  privity  or 
knowledge"  of  the  owner.  We  think  that 
decision  directly  in  point  here.  "Privity 
and  knowledge,''  said  Judge  Brown  in  The 
Colima,  82  Fed.  665,  "are  chargeable  upon 
a  corporation,  when  brought  home  to  its 
principal  officers  or  the  superintendent,  who 


is  its  representative."  See  also  Quinlan  v. 
Pew,  6  C.  C.  A.  438,  6  U.  S.  App.  382,  66 
Fed.  Ill ;  Lord  v.  Goodall,  N,  d  P.  B.  8.  Co. 
4  Sawy.  292,  Fed.  Cas.  No.  8,506. 

The  judgment  is  reversed  and  cause  re- 
manded, with  directions  to  the  court  below 
to  dismiss  the  petition  at  petitioner's  cost, 
leaving  the  administratrix  of  the  estate  of 
the  deceased,  Weisshaar,  at  liberty  to  pur- 
sue her  action  for  damages  in  the  state 
court. 

Petition  for  certiorari  denied  by  Supreme 
Court  of  United  States  May  31,  1904. 


CALIFORNIA  SUPREME  COURT. 


G.  RAHMEL,  RespU, 

V, 

H.  A.  LEHNDORFF,  Appt, 
(142  Cal.  681.) 

1.  An  employer  of  talkie  waltem  fa  not 
liable,  a«  aachy  for  an  asaanlt  by  one 
of  titem  upon  a  guest  at  the  table,  since 
the  assauft  is  not  an  act  which  the  servant 
Is,  under  any  circumstances,  empowered  to 
commit. 

2.  An  Innkeeper  la  not»  In  the  absence 
of  nearllfrence  on  bla  o^rn  part,  liable 
for  injuries  to  a  guest  caused  by  an  assault 
committed  by  a  servant  employed  in  the  inn. 

(April  2,  1904.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  Los  Angeles 
County  in  plaintiff's  favor  in  an  action 
brought  to  recover  damages  for  an  assault 
alleged  to  have  been  committed  upon  him  by 
defendant's  servant.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Charles  H.  Matting:l7,  for  appel- 
lant: 

The  master  is  liable  for  injuries  inflicted 
by  his  servant  only  when  the  act  is  done  in 
the  prosecution  of  the  business  which  the 
servant  was  employed  by  the  master  to  do. 

Stephenson  v.  Southern  P.  Co.  93  Cal. 
558,  16  L.  R.  A.  475,  27  Am.  St.  Rep.  223, 
29  Pac.  234;  Little  Miami  R.  Co.  v.  Wet- 
more,  19  Ohio  St.  110,  2  Am.  Rep.  373. 

For  wanton  and  malicious  assault  com- 


mitted upon  the  person  of  a  guest  during  his 
stay,  an  innkeepr  is  not  necessarily  respon- 
sible in  damages,  though  the  act  be  done  by 
one  about  tlie  inn;  for  his  strict  charge  as 
innkeeper  concerns  only  bailment  and  the 
guest's  chattels. 

Schouler,  Bailments^  §  323. 

An  innkeeper  is  not  an  insurer  of  a 
guest  against  injury,  but  is  merely  bound 
to  exercise  reasonable  care  that  there  be  no 
injury  through  his  n^lect. 

Weeks  v.  McNulty,  101  Tenn.  495,  43  L. 
R.  A.  185,  70  Am.  St.  Rep.  693,  48  S.  W. 
810;  11  Am.  &  Eng.  Enc  Law,  p.  32. 

Mr.  Warren  E.  JAojA,  with  Mr. 
Georse  li*  Keef er,  for  respondent. 

Beatty,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  action  by  a  g^uest  against  an 
innkeeper,  to  recover  damages  for  an  as- 
sault and  battery  by  a  servant  of  defendant. 
The  cause  was  tried  in  the  superior  court 
without  a  jury,  and  plaintiff  had  judgment. 
Defendant  appeals  from  the  'judgment,  and 
from  a  subsequent  order  denying  his  motion 
for  the  entry  of  a  different  judgment  on  the 
findings. 

Respondent  objects  to  any  consideration 
of  the  appeal  from  the  order  upon  the 
ground  that  it  was  not  excepted  to.  But  if 
it  is  an  appealable  order,  it  is  deemed  ex- 
cepted to.  Code  Civ.  Proc.  §  647.  And 
since  it  is  a  special  order  made  after  final 
judgment,  it  is  appealable.  Code  Civ.  Proc.  | 


Note. — As  to  liability  of  eating-house  keeper 
for  waiter's  refusal  to  serve  negroes,  see,  in 
this  series,  Bryan  v.  Adler,  41  L.  R.  A.  658. 

As  to  liability  of  master  for  servant*8  tortious 
injury  to  third  person  in  the  absence  of  any 
contractual  relation,  see  Lynch  v.  Florida  C.  & 
P.  R.  Co.  54  L.  R.  A.  810,  and  footnote  thereto. 

As  to  master's  liability  for  assaults  by  serv- 
ant on  person  having  a  contractual  relation 
with  the  master,  see  Davis  v.  Houghtelln,  14  L. 
Go  L.  R.  A. 


R.  A.  737,  and  note;  Dlclcson  v.  Waldron,  24 
L.  R.  A.  483 ;  Baltimore  &  O.  R.  Co.  v.  Barger, 
26  L.  R.  A.  220 :  Goodloe  v.  Memphis  &  C.  R. 
Co.  29  L.  R.  A.  729 :  Krantz  v.  Rio  Grande  W. 
R.  Co.  30  L.  R.  A.  297 ;  St.  Louis  8.  W.  R.  Co. 
V.  Jones,  39  L.  R.  A.  784;  Savannah,  F.  &  W. 
R.  Co.  V.  Quo,  40  L.  R.  A.  483  ;  Haver  v.  Cen- 
tral R.  Co.  43  L.  R.  A.  84  ;  and  Birmingham  R. 
&  Electric  Co.  v.  Baird,  54  L.  R.  A.  752. 
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963.  It  IB,  however,  of  no  consequence 
whether  the  order  is  reviewable  or  not,  for 
the  appeal  from  the  judgment  presents  the 
same  questions  on  the  same  record  (the 
judgment  roll) ;  and  we  could  on  that  ap- 
peal, if  the  facts  found  and  admitted  justi- 
fied such  an  order,  not  only  reverse  the 
judgment,  but  remand  the  cause,  with  di- 
rections to  the  superior  court  to  enter  judg- 
ment for  the  defendant.  Warder  v.  Enalen, 
73  Cal.  291,  14  Pac.  874. 

The  facts  found  and  admitted  are  few  and 
simple :  The  plaintiff  was  a  guest  in  the  de- 
fendant's hotel,  and  while  seated  at  the  din- 
ner table  was  assaulted  and  beaten  by  a 
dining-room  waiter.  Damage,  $200.  The 
question  is  whether,  upon  these  facts,  the 
defendant  was  liable  for  compensatory  dam- 
ages. The  respondent's  contention  is  that 
he  was  so  liable,  upon  either  of  two 
grounds :  First,  under  the  general  rule  that 
a  master  is  liable  for  the  torts  of  his  serv- 
ant committed  in  the  course  of  his  employ- 
ment, and  within  the  real  or  supposed  scope 
of  his  duties;  and,  second,  upon  the  ground 
that  an  innkeeper  is  bound  to  protect  his 
guests  from  acts  of  violence  *on  the  part  of 
his  servants,  just  as  a  common  carrier  is 
bound  to  protect  his  passengers,  while  in 
transit,  from  molestation  by  its  servants. 

We  think  it  clear  that  the  defendant  in- 
curred no  liability  on  the  first  ground.  By 
the  general  law  of  master  and  servant,  the 
master  is  not  liable  for  the  malicious  torts 
of  the  servant  committed  outside  the  scope 
of  his  employment.  The  wrongful  act  must 
be  one  which  the  servant  is  empowered  un- 
der some  circumstances  to  do.  It  must  be 
something  which  his  employment  contem- 
plated,— as,  for  instance,  the  ejection  of  a 
passenger  or  intruder  from  a  railroad  car. 
Conductors  and  brakemen  have  authority 
to  eject  disorderly  passengers,  or  persons 
who  refuse  to  pay  their  fare,  and  it  is  left 
to  their  discretion  when  such  authority 
shall  be  exercised.  In  a  proper  case  they 
may  eject  a  passenger  without  incurring 
any  liability  themselves  or  imposing  any 
liability  upon  their  employer;  but,  if  they 
eject  him  wrongfully  and  maliciously,  the 
carrier  is  liable  upon  the  general  ground 
that  the  act  is  one  which,  if  lawfully  done, 
could  be  done  in  the  employer's  name,  and 
justified  by  his  authorization.  The  law  on 
this  point  is  very  clearly  stated  in  Cooley 
on  Torts,  •*535  et  seq.,  and  in  none  of  the 
decisions  of  this  court  has  a  stricter  rule 
been  enforced  than  as  above  stated.  Under 
that  rule,  the  defendant  cannot  be  held  lia- 
ble, because  there  is  no  finding  and  no  rea- 
son to  presume  that  defendant  ever  author- 
ized his  servants  to  assault  his  guests  or 
any  other  person  under  any  circumstances. 

Neither  do  we  think  he  was  liable  on  the 
65  L.  R.  A. 


second  ground.  The  law  seems  to  be  pretty 
well  settled  that  a  common  carrier  of  pas- 
sengers, whether  a  shipowner  or  a  railway 
company,  owes  to  a  passenger  while  in 
transit  the  duty  of  protection,  absolute  as 
against  its  servants  in  charge  of  ship  or 
train,  and  equally  as  against  fellow  pas- 
sengers when,  on  account  of  intoxication  or 
acts  of  violence,  they  should  not  have  been 
admitted,  or  when  they  have  been  allowed 
to  remain  after  such  misbehavior  as  justi- 
fies their  expulsion.  But  the  industry  of 
counsel  and  our  own  researches  have  not 
resulted  in  the  discovery  of  more  than  a 
single  case  in  which  this  rule  of  liability 
has  been  extended  to  innkeepers.  In  Rom- 
mel V.  Sohambaoher  [120  Pa.  679,  6  Am. 
St.  Rep.  732,  11  Atl.  779]  decided  in  1887 
by  the  court  of  common  pleas  of  Philadel- 
phia, it  was  said  to  be  a  plain  matter  of 
common  law  that,  "where  one  enters  a 
saloon  or  tavern  opened  for  the  entertain- 
ment of  the  public,  the  proprietor  is  bound 
to  see  that  he  is  properly  protected  from 
the  assaults  or  insults,  as  well  of  those  who 
are  in  his  employ,  as  of  the  drunken  and 
vicious  men  whom  he  may  choose  to  har- 
bor." To  sustain  this  conclusion  but  one 
case  was  cited  in  the  opinion  of  the  court, 
and  that  a  case  of  carrier  and  passenger. 
So  that  in  fact  there  was  a  complete  beg- 
ging of  the  question  presented  here,  viai., 
whether  there  is  a  rule  as  to  protection  of 
guests  of  an  innkeeper  equally  stringent 
with  the  rule  affecting  common  carriers. 
The  fact  that  no  case  was  then  cited,  or  can 
now  be  found,  in  which  an  English  or  Amer- 
ican court  has  sustained  the  conclusion  stat- 
ed in  the  Philadelphia  case  warrants  more 
than  a  doubt  of  the  correctness  of  that  con- 
clusion. But  in  truth  the  language  above 
quoted,  when  construed  and  qualified  by  ref- 
erence to  the  facts  of  the  case,  does  not 
mean  all  that  it  seems  broadly  to  assert. 
Tlie  facts  of  that  case  were  that  the  defend- 
ant, the  proprietor  of  a  saloon,  had  himself 
supplied  two  or  three  young  men  with 
drinks  at  his  bar,  by  which  they  were  made 
intoxicated.  Wliile  in  that  condition  one  of 
them,  in  plain  view  of  the  defendant,  pinned 
a  paper  to  the  clothes  of  another  (the  plain- 
tiff), and  set  fire  to  it.  The  fire  was  com- 
municated to  plaintiff's  clothes,  and  he  was 
severely  burned.  The  gist  of  the  decision 
holding  the  defendant  liable  for  the  injury 
is  contained  in  these  words  at  the  close  of 
the  opinion:  "If,  then,  a  railroad  company 
is  liable  for  the  conduct  of  drunken  men 
who  may  chance  to  board  its  cars«  much 
more  the  tavern  keeper,  who  not  only  per- 
mits drunken  men  about  his  premises,  but 
furnishes  liquor  to  make  them  drunk,  and 
who  is  thus  instrumental  in  fitting  them 
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for  the  accomplishment  of  just  such  an  in- 
sane and  brutal  trick  as  that  disclosed  by 
the  evidence  of  the  case  in  hand."  This, 
considering  the  facts^  is  in  reality  the  whole 
of  the  decision.  The  proprietor  was  held 
liable  for  a  tort  in  which  he  was  personally 
a  participant,  and  what  else  was  said  so 
far  as  it  may  seem  to  apply  to  a  malicious 
assault  by  a  servant,  wholly  unauthorized 
and  unobserved  by  the  master,  may  be  re- 
garded as  dictum.  An  innkeeper  is,  no 
doubt,  guilty  of  negligence  if  he  admits 
to  his  hotel,  or  permits  to  remain  there, 
whether  as  guest  or  servant,  a  person  of 
known  violent  and  disorderly  propensities, 
who  will  probably  assault  or  otherwise  mal- 
treat his  guests;  and  for  the  consequence  of 
such  negligence  he  may  be  liable  in  dam- 
ages. But  the  plain  ground  of  his  liability 
in  such  case  would  be  his  negligence  in  har- 
boring persons  dangerous  to  the  peace  and 
comfort  of  those  for  whose  comfort  he  is 
bound  to  provide.  And  if,  as  in  the  Phil- 
adelphia case,  he  stands  by  while  a  guest 
is  exposed  to  the  violence  of  a  person  who 
has  been  made  dangerous  by  his  fault,  and 
sees  an  injury  inflicted  without  any  eflfort 
to  prevent  it,  he  may  be  regarded  as  parti- 
cepa  criminis.  This  case,  however,  presents 
no  such  features.  There  is  neither  allega- 
tion nor  finding  that  the  defendant  was 
negligent  in  employing  or  retaining  the 
waiter  who  committed  the  assault.  So  that 
there  is  no  ground  upon  which  this  judg- 
ment can  be  sustained  unless  we  are  pre- 
pared to  hold  that,  to  the  same  extent  that 
a  common  carrier  is  an  insurer  of  his  pas- 
sengers, an  innkeeper  is  an  insurer  of  his 
guests  against  the  torts  of  his  servants. 
We  cannot  discover  any  safe  ground  for 
such  a  conclusion.  No  statute  of  Califor- 
nia imposes  such  a  rule,  and  no  evidence  is 
to  be  found  in  the  reports  of  decided  cases 
that  such  was  the  rule  at  common  law.  In- 
deed, it  was  said  in  Calye^a  Case,  decided  in 
the  King's  bench  in  26  Elizabeth  (8  Coke, 
•33),  that,  "if  the  guest  be  beaten  in  the 
inn,  the  innkeeper  shall  not  answer  for  it;" 
he  being  liable,  as  such,  only  for  damages 
to  the  guest's  goods  and  chattels.  SInee 
that  time  no  other  rule  seems  to  have  ex- 
isted in  England  or  in  this  country,  unless 
the  Philadelphia  case  is  an  instance  to  the 
contrary.  We  do  not  regard  it  as  a  case 
strictly  in  point,  but  one  resting  upon 
grounds  peculiar  to  itself,  and  sufficient  to 
sustain  the  conclusion  of  the  court  with- 
out reference  to  the  proposition  to  which 
it  has  been  cited  here. 

The  judgment  and  order  of  the  Superior 
Court  are  reversed. 

We  concur:     Angellotti,  J.;  Iiorisan, 
J.;   MoFarland,  J.;  Henshaw,  J. 
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BANK  OF  YOLO,  ReBpt., 

V. 

SPERRY  FLOUR  COMPANY,  Appt, 
(141  Cal.  314.) 

1.  An  agrreement  by  a  reatdent  of  one 
connty»  in  response  to  a  telephone 
call  froui  a  person  residing  ia  an- 
other connty,  that  he  would  honor  a  draft 
for  the  amount  in  case  the  latter  should  ad- 
vance money  to  a  third  person,  is  made  In 
the  forn^er  county,  within  the  meaninir  of  a 
constitutional  provision  that  actions  on  con- 
tracts may  be  brought  in  the  county  where 
they  are  made. 

2.  An  aarreement  by  telephone,  in  re- 
sponse to  an  inqniry  from  a  bank 
located  in  another  connty,  to  honor  a 
draft  for  the  amount  If  the  bank  will  advance 
money  for  the  purchase  of  produce.  Is  to  be 
performed  where  the  bank  Is  located,  within 
the  meaning  of  a  constitutional  provision 
that  actions  on  contracts  may  be  brought  In 
the  county  where  they  are  to  be  performed. 

(December  11,  1903.) 

APPEAL  by  defendant  from  an  order  of 
the  Superior  Court  for  Yolo  County  re- 
fusing to  transfer  an  action  to  recover  dam- 
ages for  breach  of  contract  to  another  coun- 
ty for  trial.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Goodf ellow  Sc  Eells,  for  appel- 
lant : 

As  appellant's  residence  in  San  Francis- 
co was  not  disputed,  it  was  prima  facie  en- 
titled to  the  change. 

Brady  v.  Times-Mirror  Co.  106  Cal.  56, 
39  Pac.  209;  Oriflln  d  8.  Co.  v.  Magnolia 
d  H.  Fruit  Cannery  Co.  107  Cal.  378,  40  Pac. 
495. 

The  contract  was  made  in  Sacramento  at 
the  telephone  there.  It  was  not  by  its 
terms  to  be  performed  in  Yolo  county ;  and, 
in  the  absence  of  such  express  agreement, 
the  county  of  Sacramento  would  be  the 
place  for  performance. 

Eck  V.  Uoffmamy  55  Cal.  501. 

Mr,  E.  R.  Bush,  for  respondent: 

The  language,  "a  corporation  may  be 
sued,  etc.,"  necessarily  implies  that,  if  the 
facts  are  such  that  the  case  might  be 
brought  in  any  one  of  several  different 
counties,  the  option  of  selecting  the  county 
in  which  to  bring  the  suit  rests  with  the 
plaintiff,  and  cannot  be  changed  by  the  de- 
fendant. 

Fresno  Nat.  Bank  v.  Superior  Court,  83 
Cal.  492,  24  Pac.  157. 


Note. — ^For  a  case  in  this  series  holding  that 
the  place  from  which  an  interstate  telegram  is 
sent  Is  the  place  o^  the  contract  made  by  the 
message,  in  the  absence  of  anything  therein  to 
the  contrary,  see  Tilllnghast  v.  Boston  &  P.  R. 
Lumber  Co.  22  L.  R.  A.  49. 
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The  option,  by  virtue  of  the  constituticxi- 
al  proyision,  rests  with  the  plaintiff. 

Treeevant  v.  W.  R.  Strong  Co,  102  Cal. 
49,  36  Pac.  395;  Leicia  v.  South  Pacific 
Coast  R.  Co,  66  Cal.  209,  6  Pac.  79;  Fresno 
tfat.  Batik  v.  Superior  Court,  83  Cal.  498, 
24  Pac.  157;  Whitney  v.  Sellers'  Commis- 
sion Co.  130  Cal.  188,  62  Pac.  472;  Last 
Chance  Water  Ditch  Co.  v.  Emigrant  Ditch 
Co.  129  Cal.  277,  61  Pac.  960. 

In  an  action  against  a  corporation  alone, 
the  '^residence"  of  the  corporation  is  an 
entirely  immaterial  factor,  the  language 
used  in  the  Constitution  being,  ''in  the 
coimty  where  the  principal  place  of  busi- 
ness of  such  corporation  is  situated." 

Chase  v.  South  Pacific  Coast  R,  Co.  83 
Cal.  468,  23  Pac.  532. 

In  cases  like  the  one  at  bar  any  superior 
court  in  the  state  has  jurisdiction,  but  sub- 
ject to  change  of  venue  to  the  proper  coun- 
ty, as  prescribed  in  §  16,  of  art.  12,  Cal. 
Const. 

Section  16,  art.  12,  prescribes  the  proper 
court  in  which  any  action  against  a  cor- 
poration may  be  brought ;  and,  if  the  action 
falls  within  any  one  of  the  classes  therein 
laid  down,  the  option  lies  with  the  plain- 
tiff to  select  the  class,  and  the  defendant 
•cannot  change  the  venue  solely  upon  the 
ground  that  it  has  its  principal  place  of 
business,  or  residence,  in  another  county, 
•or  that  it  might  fall  within  some  other 
class;  and  the  defendant  must  show  affirm- 
atively that  the  action  is  not  brought  in 
the  proper  county. 

Trezevant  v.  W,  R,  Strong  Co.  102  Cal. 
47,  36  Pac.  395;  Fresno  Nat.  Bank  v.  Su- 
perior Court,  83  Cal.  491,  24  Pac.  157. 

The  evidence  fails  to  show  that  the  con- 
tract was  not  made  in  Yolo  county. 

Tore  V.  Baaikers*  d  M.  Mut.  Life  Asso. 
«8  Cal.  609,  26  Pac.  514. 

The  locus  contractus,  in  any  case,  is  the 
place  with  reference  to  which  the  contract 
is  made,  or  is  to  be  performed. 

Young  v.  Pearson,  1  Cal.  448;  Ivey  v. 
Kern  County  Land  Co.  115  Cal.  196,  46 
Tac.  926;  Doto  v.  Could  d  C.  Silver  Min. 
-Co.  31  Cal.  65a. 

Beatty,  Ch.  J.,  delivered  the  opinion  of 
-the  court: 

The  defendant  is  a  California  corpora- 
tion having  its  principal  place  of  business 
in  San  Francisco.  This  action  was  com- 
menced in  the  superior  court  of  Yolo  county 
to  recover  money  alleged  to  have  been  ad- 
vanced to  the  defendant  at  its  request  and 
nipon  its  promise  to  repay  the  same  on  de- 
mand. The  defendant,  at  the  time  of  ap- 
pearing in  the  action,  demanded  a  change 
of  the  place  of  trial  to  the  city  and  county 
•of  San  Francisco,  upon  the  ground  that  it 
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had  not  been  sued  in  the  proper  county.  The 
motion  subsequently  made  in  pursuance  of 
this  demand  was  overruled,  and  this  is  an 
appeal  from  that  order. 

The  plaintiff  had  a  right  to  commence  the 
action  in  the  county  where  the  contract  was 
made,  or  where  it  was  to  be  performed. 
Const,  art.  12,  §  16.  But  appellant  con- 
tends that  the  evidence  upon  which  its  mo- 
tion was  submitted  clearly  showed  that  the 
contract,  if  any  contract  was  ever  made, 
was  neither  made  in  Yolo  county  nor  to  be 
performed  there.  What  the  evidence  does 
show  is  that  the  cashier  of  plaintiff  at 
Woodland,  in  Yolo  county,  called  up  the 
agent  of  'defendant  at  Sacramento  by  tele- 
phone, and  in  effect  offered  to  advance  a 
certain  sum  of  money  to  the  purchaser  of  a 
lot  of  wheat  (said  to  have  been  purchased 
for  account  of  defendant)  if  defendant 
would  agree  to  honor  his  draft  for  $1,400. 
To  this  proposition  the  agent  of  defendant 
answered  by  telephone  that  they  would  hon- 
or the  draft.  The  plaintiff  then  advanced 
to  the  purchaser  of  the  wheat  the  money 
which  it  seeks  in  this  action  to  recover, 
and  drew  upon  defendant  for  the  $1,400, 
which  draft  was  duly  honored.  The  ques- 
tion we  have  here  to  decide  is  not  whether  the 
evidence  upon  which  the  motion  was  submit- 
ted was  sufficient  to  establish  an  agreement 
to  repay  to  the  bank  the  money  advanced  to 
the  purchaser  of  the  wheat.  That  is  an 
issue  which  must  await  the  trial  of  the 
cause.  We  have  only  to  determine  whether 
the  contract  alleged,  if  made  at  all«  was 
made  in  Yolo  county,  or,  if  not  made  there, 
was  to  be  performed  there.  We  are  in- 
clined to  hold,  upon  the  facts  stated,  that 
in  legal  contemplation  the  contract  was 
made  in  Sacramento  county.  A  contract 
is  supposed  to  be  made  at  some  place,  and 
the  place  where  it  becomes  complete  is 
the  place  where  it  is  made.  If  a  contract 
is  made  by  exchange  of  letters  or  telegrams, 
it  is  held  to  have  been  made  at  the  place 
where  the  letter  is  mailed  or  telegram  filed 
containing  an  imconditional  acceptance  by 
one  party  of  the  offer  of  the  other.  If  the 
communications  are  oral,  either  with  or 
without  the  telephone,  between  parties  on 
opposite  sides  of  a  county  line,  the  same 
principle  would  seem  to  require  that  the 
contract  should  be  deemed  to  have  been 
made  in  the  county  where  the  offer  of  one 
is  accepted  by  the  other, — in  this  case  in 
Sacramento.  But,  if  the  contract  was  to 
be  performed  in  Yolo  county,  the  action 
was  rightly  commenced  there,  wherever  it 
was  made,  and  we  think  the  place  of  per- 
formance was  in  Yolo  county.  The  plain- 
tiff is  a  banking  corporation  doing  busi- 
ness at  Woodland,  the  county  seat  of  Yolo, 
and  a  promise  to  repay  money  advanced  bv 
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it — no  other  place  of  payment  being  stip- 
ulated— must  be  deemed  a  promise  to  pay 
at  its  bank,  the  only  place  where  it  can  be 
found.  This,  we  think,  is  a  reasonable  de- 
duction from  the  provisions  of  the  Civil 
Code  (§§  1488,  1489)  in  regard  to  the 
place  where  an  offer  of  performance  may 
be  made;  a  conclusion  not  affected  by  the 
decisions  construing  the  attachment  law, 
in  which  it  is  held  that  a  contract  for  the 
direct  payment  of  money  is  not  "payable 
in  this  state,"  within  the  meaning  of  that 
law,  unless  made  so  payable  in  express 
terms.  See  Eck  v.  Hoffman^  65  Cal.  601; 
Dulton  V.  Shelton,  3  Cal.  207.     In  a  suit 


upon  the  contract  of  a  corporation,  where 
no  place  of  performance  is  expressly  stipu- 
lated, it  ought  to  be  held  performable  in 
the  place  where  the  circumstances,  viewed 
in  the  light  of  pertinent  Code  provisions, 
indicate  that  the  parties  expected  or  intend- 
ed it  to  be  performed. 

Upon  these  considerations,  we  think  the 
order  of  the  Superior  Court  should  be  af- 
firmed, and  it  is  so  ordered. 

We  concur:  McFarland,  J.;  An^el- 
lotti,  J.;  Van  Dyke,  J.;  Shaw,  J.;  I^iTi- 
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CONNECTICUT  SUPREME  COURT  OF    ERRORS. 


William  F.  LAHIFF 

V. 

SAINT  JOSEPH'S  TOTAL  ABSTINENCE 
&  BENEVOLENT  SOCIETY,  Appt. 


(. 


.  Conn. . 


.) 


1.  A  mntaal  beaellt  aoclety  cannot  es- 
cape liability  for  damairea  for  the  ille- 
gal expulsion  of  a  member  on  the  ground  thai 
the  meeting  at  which  the  expulsion  occurred 
was  not  a  lawful  one,  and  that,  therefore,  its 
action  was  not  binding  on  the  society,  where 
the  society  at  a  subsequent  regular  meeting 
approved  the  act. 

2.  Tlie  posMibllity  of  reaortlnar  to  man- 
damas  to  compel  reinstatement  to  bis 
rights  will  not  deprive  a  member  wrongfully 
expelled  from  an  unincorporated  benefit  so- 
ciety of  the  right  to  resort  to  an  action  for 
damages,  where  the  circumstances  are  such 
that  mandamus  could  not  restore  him  to  the 
full  enjoyment  of  the  privileges  of  member- 
ship. 

8.  A  member  ^vbo  ba«  been  -vviH»narfnlly 
expelled  from  an  nnincorporated 
benefit  aodety  may  abandon  all  claims  to 
reinstatement,  and  resort  to  an  action  for 
damages  for  the  injury  Inflicted  upon  him  by 
the  expulsion. 

4.  Tbe  damagrea  to  be  recovered  by  a 
member  -vrronirfnlly  expelled  from  an 
unincorporated  benefit  society  may 
include  the  loss  sustained  by  being  deprived 
of  the  use  and  enjoyment  of  the  property  of 
the  society  and  of  the  privileges  of  member- 
ship, and  also  the  mental  suffering  caused  by 
the  wrongful  expulsion  and  the  manner  in 
which  it  was  effected. 

(April  15,  1904.) 

Note. — As  to  right  of  member  of  benefit  so- 
ciety to  action  for  damages  for  wrongful  expul- 
sion see  also,  in  this  series,  Lavalle  v.  Soci6t6 
St.  Jean  Baptiste,  16  L.  R.  A.  392. 

As  to  mandamus  to  compel  restoration  of 
member  of  mutual  benefit  society,  see  note  to 
Com.  V.  Union  League,  8  L.  R.  A.  195 ;  also 
Pepin  V.  Soci6t6  St  Jean  Baptiste,  60  L.  R.  A. 
626. 
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APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  Windham 
County  in  favor  of  plaintiff  in  an  action 
brought  to  recover  damages  for  alleged 
wrongful  expulsion  from  the  defendant  so- 
ciety.   Affirmed, 

The  facts  are  stated  in  the  opinion. 

Meaars,  Henry  H.  Hunter  and  Bamnel 
B.  HarTey  for  appellant. 

Messrs,  Cliarles  E.  Bearls  and  Thom- 
as J.  Kelley,  for  appellee: 

Prima  facie,  membership  is  a  valuable 
privilege,  and  is  not  to  be  taken  away  at 
the  arbitrary  and  peremptory  will  of  the 
society.  The  member  whom  it  is  desired  to 
expel  must,  at  least,  have  a  chance  to  de- 
fend himself. 

0  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  478. 

No  one  can  be  expelled  from  any  corpora- 
tion, whatever  its  character,  without  notice 
of  the  charges  preferred  against  him,  and 
an  opportunity  to  be  heard  in  his  own  be- 
half. 

9  Am.  •&  Eng.  Enc.  Law,  2d  ed.  Disfran- 
chisement, p.  482;  Evans  v.  Philadelphia 
Cluby  50  Pa.  107;  People  ex  rel.  Page  v. 
Board  of  Trade,  45  111.  112;  Medical  d  Sur- 
gical Soo.  V.  Weatherly,  75  Ala.  248;  Com. 
V.  Pennsylvania  Beneficial  Inst,  2  Serg.  & 
R.  141 ;  Fuller  v.  Academiq  School,  6  Conn. 
532:  Connelly  v.  Masonic  Mut.  Ben,  Asso, 
58  Conn.  653,  9  L.  R.  A.  428,  18  Am.  St. 
Rep.  296,  20  Atl.  671;  Mead  v.  Stirling,  62 
Conn.  695,  23  L.  R.  A.  227,  27  Atl.  691. 

By  reason  of  such  unlawful  expulsion  the 
plaintiff  is  entitled  to  recover  damages  of 
the  defendant,  based  upon  the  value  of  its 
property,  its  membership,  its  standing,  the 
purpose  for  which  it  is  organized,  and  the 
mental  distress  suffered  by  the  plaintiff  on 
account  of  the  indignity  put  upon  him. 

Merschiem  v.  Musical  Mut,  Protective 
Union,  24  Abb.  N.  C.  253,  8  N.  Y.  Supp. 
702. 
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Mental  suffering  is  an  element  of  dam- 
agea  when  it  is  the  natural  and  proximate 
consequence  of  a  recognized  cause  of  ac- 
tion. 

Sicift  Y.  Diokerman,  31  Conn.  295;  Oih- 
ney  v.  Letois,  68  Cmin.  392,  36  Atl.  799; 
Naohtrieb  v.  Harmony  Settlement,  3  Wall. 
Jr.  66,  Eed.  Cas.  No.  10,003. 

An  injury  that  is  a  violation  of  the  rights 
of  another  necessarily  imports  damages,  and 
the  party  injured  is  entitled  to  an  action 
for  it«  and  to  nominal  damages  at  least. 

Parker  v.  Gristcold,  17  Conn.  303.  42 
Am.  Dec.  739;  Branch  v.  Doane,  18  Conn. 
241 ;  Peck  v.  Loyd,  38  Conn.  672 ;  Howe  v. 
Andretos,  62  Conn.  402,  26  Atl.  394;  Water 
Comra,  v.  Perry,  69  Conn.  468,  37  Atl.  1069 ; 
Watson  V.  New  Milford  Water  Co,  71  Conn. 
450,  42  Atl.  266. 

Hall,  J.,  delivered  the  opinion  of  the 
court : 

The  defendant  in  this  action  is  a  volun- 
tary unincorporated  association,  which,  un- 
der §  688,  Gen.  Stat.  1902,  may  sue  and  be 
sued  by  its  distinguishing  name,  and  against 
which  a  suit  may  be  brought  by  any  in- 
dividual member  thereof.  The  plaintiff 
claims  damages  upon  the  ground  that  he 
has  been  unlawfully  expelled  from  said  as- 
sociation, and  deprived  of  all  the  rights  and 
privileges  incident  to  membership  thereof. 
By  its  answer  in  the  trial  court  the  de- 
fendant denied  all  the  allegations  of  the 
complaint,  excepting  those  describing  the 
character  and  location  of  the  defendant  so- 
ciety. It  appears  by  the  finding  of  facts 
that  at  a  special  meeting  of  the  society  on 
the  1st  of  May,  1901,  the  plaintiff,  who  had 
long  been  a  member  of  the  society  in  good 
standing,  and  was  then  its  vice  president, 
and  was  acting  as  president  at  said  meeting, 
was  declared  expelled  from  the  society.  It 
is  found  that  the  special  meeting  was  not 
called  for  the  purpose  of  acting  upon  the 
expulsion  of  the  plaintiff;  that  the  plaintiff 
had  no  notice  of  such  proposed  action;  that 
no  charges  were  preferred  against  him; 
that  he  was  given  no  opportunity  to  be 
heard;  that  the  motion  for  his  expulsion 
was  put  by  a  member  of  the  society,  and 
declared  carried,  without  the  noes  being 
called  for;  and  that  the  plaintiff  was  there- 
upon compelled  to  withdraw  from  the 
rooms  of  the  society.  Afterwards,  at  a  reg- 
ular meeting  of  the  society,  the  plaintiff  de- 
manded admission  to  the  defendant's  rooms, 
and  to  the  privileges  of  membership  of  the 
society,  but  was  refused,  and  he  has  ever 
since  been  debarred  from  all  the  rights  and 
privileges  of  membership.  In  the  trial 
court  the  defendant  claimed,  upon  these 
facts,  that  the  plaintiff  was  not  entitled  to 
recover,  because  he  had  failed  to  prove  that 
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the  acts  complained  of  were  in  violation  of 
the  constitution  and  by-laws  of  the  society, 
and  that  the  plaintiff  could  recover,  if  at 
all,  only  to  the  extent  of  his  pecuniary  loss 
proved.  The  trial  court  overruled  these 
claims,  and  rendered  judgment  for  the 
plaintiff  for  $200,  basing  said  damages  up- 
on the  injury  sustaitied  by  the  plaintiff  in 
being  deprived  of  his  interest  in  the  de- 
fendant's property,  and  of  the  rights  and 
privileges  of  membership  in  the  society,  and 
upon  the  mental  distress  *  suffered  by  him 
"on  account  of  the  indignity  put  upon  him." 
The  overruling  of  the  defendant's  said 
claims  in  the  trial  court,  and  the  render- 
ing of  a  judgment  for  the  plaintiff  upon  the 
facts  found,  are,  in  substance,  the  errors  as- 
sighed  in  the  appeal. 

Upon  this  appeal  the  defendant  abandons 
its  claim,  made  at  the  trial  court,  that  the 
plaintiff  was  not  legally  expelled,  and  con- 
cedes that  the  proceedings  in  the  matter  of 
expulsion  were  "in  direct  violation  of  law." 
We  are  now  asked  by  the  defendant  to  set 
aside  the  judgment  of  the  superior  court, 
first,  upon  the  ground  that  the  vote  of  ex- 
pulsion at  said  special  meeting  was  illegal 
and  void,  and  not  binding  either  upon  the 
plaintiff  or  the  defendant  society,  or  its 
absent  or  dissenting  member^,  not  only  be- 
cause of  the  manner  in  which  the  proceed- 
ings of  that  meeting  were  conducted,  but 
because  no  notice  was  given  in  the  call  for 
the  meeting  that  action  was  proposed  to  be 
taken  upon  said  matter  of  expulsion;  and, 
second,  upon  the  ground  that  mandamus  is 
the  only  remedy  for  such  illegal  expulsion. 
Neither  of  these  questions  appears  to  have 
been  so  distinctly  raised  and  decided  in  the 
trial  court,  nor  to  be  so  specifically  stated 
in  the  reasons  of  appeal,  as  to  meet  the  re- 
quirements of  §  802  of  the  General  Stat- 
utes of  1902,  and  to  entitle  the  defendant 
to  have  them  considered  here.  But,  waiv- 
ing the  irregular  manner  in  which  these 
claims  are  presented  in  this  court,  they  can- 
not be  sustained  upon  the  facts  before  us. 

As  to  the  first  of  these  claims,  if  we  as- 
sume, for  the  reasons  stated  by  the  defend- 
ant, that  the  special  meeting  of  May  1, 
1901,  was  not  a  lawful  one,  for  the  purpose 
of  acting  upon  the  matter  of  expelling  the 
plaintiff^  and  that  the  action  taken  upon 
that  matter  at  such  meeting  was  unauthor- 
ized by,  and  not  binding  upon,  the  defend- 
ant, as  an  association,  it  still  appears  that 
the  association  is  responsible  for  the  illegal 
expulsion  of  the  plaintiff,  since  the  court 
finds  that  the  defendant  afterwards,  at  a 
regular  meeting  of  the  society,  in  effect,  ap- 
proved the  action  of  the  meeting  of  May  1, 
1901,  by  refusing  the  plaintiff  admission  to 
its  meeting,  and  that  it  has  ever  since  de- 
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barred  the  plaintiff  from  all  the  rights  and 
privileges  of  membership. 

As  to  the  second  claim,  we  are  not  pre- 
pared to  hold  that  a  writ  of  mandamus  to 
compel  the  association  to  readmit  him  to 
membership  is  the  plaintiff's  sole  remedy 
for  the  illegal  expulsion  complained  of,  nor 
even  that  it  is  an  available  remedy  to  the 
plaintiff  for  such  injury.  The  writ  of  man- 
damus is  an  extraordinary  remedy,  to  be 
applied  only  under  exceptional  conditions, 
and  is  not  to  be  extended  beyond  its  well- 
established  limits.  Duane  v.  McDonald,  41 
Conn.  511-522.  It  lies  to  compel  the  per- 
formance of  a  public  duty,  or  one  imposed 
by  public  authority,  and  for  the  nonper- 
formance of  which  there  is  no  other  specific 
or  adequate  remedy  at  law,  but  not  for  the 
enforcement  of  merely  private  obligations, 
such  as  those  arising  from  contracts.  Har- 
ford V.  Hartford  Street  R,  Co.  74  Conn.  194- 
196,  50  Atl. .  393 ;  Bassett  v.  Attoater,  65 
Conn.  355-360,  32  L.  R.  A.  576,  32  Atl. 
937 ;  Tohey  v.  Hakea,  54  Conn.  274,  1  Am. 
St.  Rep.  114,  7  Atl.  551;  Parrott  v.  Bridge- 
port, 44  Conn.  180-182,  26  Am.  Rep.  439; 
American  Asylum  v.  Phoenix  Bank,  4  Conn. 
172-178,  10  Am.  Dec.  112.  It  is  often  an 
appropriate  remedy  for  the  reinstatement 
of  a  member  of  an  incorporated  benevolent 
or  social  society,  who  has  been  unlawfully 
and  unreasonably  deprived  of  the  enjoyment 
of  the  rights  and  privileges  of  membership 
in  such  societies.  1  Morawetz,  Priv,  Corp. 
2d  ed.  §  277 ;  2  Spelling,  Extr.  Rem.  2d  ed. 
§  1606;  Com.  ex  rel.  Burt  v.  Union  League, 
135  Pa.  301,  8  L.  R.  A.  195,  20  Am.  St.  Rep. 
870,  19  Atl.  1030,  and  note  on  same  case  in 
8  L.  R.  A.  195.  Such  associations,  although 
private  corporations,  are  chartered  by  the 
state,  and  enjoy  privileges  and  exercise  pow- 
ers expressly  granted  by  the  state;  and 
for  that  reason  the  duties  devolving  upon 
them  are  regarded  as  of  a  public  character, 
the  performance  of  which  may  properly  be 
compelled  by  writ  of  mandamus.  State  ex 
rel.  Cuppel  v.  Milwaukee  Cha/mher  of  Com- 
merce, 47  Wis.  670,  3  N.  W.  760;  Burt  v. 
Grand  Lodge,  F.  d  A.  M.  66  Mich.  85,  33 
N.  W.  13;  Toley  v.  Hakes,  54  Conn.  274,  1 
Am.  St.  Rep.  114,  7  Atl.  551.  Otto  v. 
Journeymen  Tailors*  Protective  d  Benev. 
Union,  75  Cal.  308,  7  Am.  St.  Rep.  166,  17 
Pac.  217,  and  Yon  Arx  v.  San  Francisco 
Oruetli  Verein,  113  Cal.  377,  45  Pac  685, 
are  cited  by  the  defendant  as  cases  where 
writs  of  mandamus  were  issued  against  un- 
incorporated associations  to  compel  the  re- 
instatement of  members  wrongfully  ex- 
pelled. Our  attention  has  not  been  called 
to  any  other  authorities  holding  that  man- 
damus is  an  appropriate  remedy  against  un- 
incorporated societies  for  the  restoration  of 
an  expelled  member.  It  seems  generally  to 
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have  been  held  that  writs  of  mandamus  will 
be  denied  in  such  cases.  People  ex  rel.  Rice 
V.  Board  of  Trade,  80  111.  134;  Burt  v. 
Grand  Lodge,  F.  d  A.  M.  66  Mich.  86,  33 
N.  W.  13;  Lamphere.  v.  Grand  Lodge,  A. 
O.  U.  W.  47  Mich.  429,  11  N.  W.  268.  But 
whether  or  not  a  person  might  be  expelled 
from  an  unincorporated  society  under  such 
circumstances  as  to  warrant  the  granting  of 
a  writ  of  mandamus  to  compel  his  restora- 
tion to  membership,  and  what  effect  the 
granting  of  such  writ  might  have  upon 
one's  right  to  recover  damages  for  such  il- 
legal expulsion,  are  questions  which  we  are 
not  called  upon  to  decide  in  this  case.  No 
writ  of  mandamus  has  been  issued  or  asked 
for  in  the  present  case.  The  circumstances 
of  his  expulsion  were,  perhaps,  such  that 
the  plaintiff  could  not  thereafter  have  en- 
joyed the  privileges  of  membership,  had  his 
reinstatement  been  ordered.  Mandamus 
might  for  that  reason  have  been  but  a  par- 
tial remedy  for  the  injury  sustained  by  his 
wrongful  expulsion,  and  an  action  for  dam- 
ages a  more  complete  remedy. 

Upon  the  facts  before  us,  the  plaintiff 
had  the  right  to  abandon  all  claims  to  re- 
instatement in  the  society,  and  resort  to  an 
action  for  damages  for  the  injury  sustained 
by  reason  of  the  illegal  expulsion.  Burt  ▼. 
Grand  Lodge,  F.  d  A.  M.  66  Mich.  85,  33 
N.  W.  13;  Lamphere  v.  Grand  Lodge,  A.  O. 
U.  W.  47  Mich.  429,  11  N.  W.  268;  Wash- 
ington Beneficial  Soc.  v.  Bacher,  20  Pa.  425 ; 
People  ex  rel.  Deverell  v.  Musical  Mut.  Pro- 
tective Union,  118  N.  Y.  101,  23  N.  E.  129; 
People  ex  rel.  Dilcher  v.  German  United  E. 
St.  S.  Church,  63  N.  Y.  103;  Ludowiski  v. 
Polish  Roman  Catholic  St.  S.  K.  Benev.  Soe. 
29  Mo.  App.  337 ;  State  ex  rel.  Koppstein  v. 
Lipa,  28  Ohio  St.  665;  Fraternal  Mystic 
Circle  v.  State,  61  Ohio  St.  628,  76  Am.  St. 
Rep.  446,  48  N.  E.  940;  Fisher  v.  Board  of 
Trade,  80  111.  85.  We  cannot  adopt  the  view 
which  seems  to  be  expressed  in  Lavalle  v. 
SociHS  St.  Jean  Baptiste,  17  R.  I.  680,  16  L. 
R.  A.  392,  24  Atl.  467,  that  the  bringing  of 
an  action  for  damages  in  such  a  case  is  a 
waiver  by  the  plaintiff  of  the  illegality  of 
his  expulsion.  The  loss  sustained  by  the 
plaintiff  in  being  deprived  of  the  use  and 
enjoyment  of  the  property  of  the  society  and 
the  privileges  of  membership  were  proper 
elements  of  damages,  as  was  also  the  men- 
tal suffering  of  the  plaintiff  caused  by  his 
wrongful  expulsion  and  the  manner  in  which 
it  was  effected.  People  ex  rel.  Dilcher  v. 
German  United  E.  St.  S.  Church,  53  N.  Y. 
103;  Maiaenbacker  v.  Society  Concordia,  71 
Conn.  369-376,  71  Am.  St.  Rep.  213,  42 
Atl.  67;  Gibney  v.  Leicis,  68  Conn.  392- 
396,  36  Atl.  799. 

There  is  no  error. 
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Re  Probate  of  WILL  OF  Robert  E.  HOP- 
KINS, Deceased. 

(172  N.  Y.  860.) 

1.  Ftndlnar  a  will  In  testator's  desk 
-iTltli  the  slflrnatnre  canceled  raises  the 
presumption  that  the  cancelation  was  done 
by  him  with  the  intention  of  revoking  the 
will. 

2.  Perpendlcnlar  marks  across  tke 
slflrnatnre  of  a  iv^lll,  made  apparently  to 
cancel  it,  are  not  writings,  within  the  mean- 
ing of  a  statute  permitting  the  comparison  of 
writings. by  experts  so  as  to  admit  opinion 
evidence  of  their  origin. 

(November  11,  1902.) 


APPEAL  by  contestants  from  a  judgment 
of  the  Appellate  Division  of  the  Su- 
preme Court,  Second  Department,  alfirming 
a  decree  of  the  Surrogate's  Court  for  West- 
chester County  admitting  to  probate  a  paper 
propounded  as  the  last  will  of  Robert  E. 
Hopkins,  deceased.    Ret^eraed, 

The  facts  are  stated  in  the  opinion. 

Mr,  JoMph  W.  Middlebrook»  for  ap- 
pellant : 

The  testimony  of  the  witness  Carvalho 
should  have  been  excluded,  being  altogether 
incompetent,  and  the  witness  himself  being 
unqualified. 

Dougherty  v.  Milliken,  163  N.  Y.  527,  57 


Note. — Comparison  of  marks  and  spelling. 

I.  Comparison  of  marks,  95. 
II.  Comparison  of  spelUngj  07. 

I.  Comparison  of  marks. 

The  cases  having  a  near  relation  to  Re  Hop- 
kins* Will  are  very  few  in  number,  and  there 
seems  to  be  no  decision  exactly  in  point  with 
it,  although  there  are  several  decisions  between 
which  and  the  principal  case  it  will  be  found  to 
be  very  difficult  to  distinguish,  and  harder  to 
say  where  the  line  of  distinction  should  be 
drawn. 

The  decision  in  Rb  Hopkins'  Will,  denying 
the  propriety  of  a  comparison  by  an  expert  wit- 
ness of  the  signature  to  the  will  with  the  per- 
pendicular marks  drawn  through  it,  is  based 
upon  two  grounds :  First,  that  the  marks  so 
made  were  not  ''writings,'*  withhi  the  meaning 
of  chapter  36  of  the  New  York  Laws  of  1880, 
and  chapter  555  of  the  Laws  of  1888,  both  of 
which  permitted  a  comparison  by  experts  of  a 
disputed  "writing"  with  "any  writing  proved  to 
the  satisfaction  of  the  court  to  be  genuine;" 
second,  that  these  disputed  marks  had  no  pre- 
vailing characteristic  which  would  enable  an 
expert  or  any  person  to  speak  with  any  degree 
of  certainty  as  to  the  identity  of  the  person  who 
made  them ;  so  that  a  comparison  of  them  with 
any  other  marks  or  writing  would  be  Improper. 

As  to  the  flrst  ground,  involvhig  the  construc- 
tion of  the  New  York  statute,  there  would  seem 
to  be  some  reason  for  doubting  its  soundness; 
certainly  a  contrary  result  has  been  reached  in 
Georgia  and  Oregon  in  similar  cases  under  simi- 
larly worded  statutes,  as  will  be  seen  below. 

But  even  if  such  marks  were  not  within  the 
meaning  of  the  statute,  that  would  seem  not  to 
be  conclusive  of  the  matter,  for  the  New  York 
statute  merely  amplified  and  broadened  the  rule 
of  the  common  law  on  the  subject  of  comparison 
of  handwritings,  extending  this  method  of 
proof,  which  before  the  statute  was  limited  to  a 
comparison  with  proved  writings  which  were  al- 
ready in  evidence  in  the  case,  to  comparison  with 
"any"  writings  proved  to  be  genuine.  In  this 
statute  there  is  no  exclusion,  express  or  implied, 
of  comparison  of  marks  which  are  not  "writ- 
ings;" and,  even  if  they  were  "writings,"  the 
marks  in  question  and  the  signature  with  which 
they  were  compared  were  both  in  evidence  in  the 
case,  being  upon  the  same  document ;  so  that 
there  was  apparently  no  necessity,  on  either  hy- 
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pothesls,  for  invoking  the  aid  of  the  statute  to 
authorize  the  comparison  which  was  allowed 
upon  the  trial,  and  which  was  permissible,  at 
least  in  the  case  of  "writings,"  before  the  stat- 
ute was  enacted. 

And,  in  connection  with  this  point,  it  should 
be  noticed  that  the  court  in  this  case,  or  the 
Jury  in  the  ordinary  case,  would  surely  and 
inevitably  compare  the  marks  with  the  signa- 
ture when  both  were  before  them ;  and,  this 
comparison  being  certain  to  be  made,  it  would 
seem  to  be  in  the  interest  of  truth,  and  In  ac- 
cordance with  the  development  of  the  law  of  evi- 
dence generally  In  regard  to  the  testimony  of 
experts,  that  the  comparison  should  be  aided 
and  made  more  intelligent  by  the  comparison  of 
experts,  who  would  point  out  and  explain  dif- 
ferences and  similarities. 

In  such  a  case  it  is  clear  that  the  comparison 
of  the  geuuine  signature  of  a  very  old  person,' 
accompanied  by  its  consequent  tremor  of  age  or 
weakness,  with  Hoes  which,  even  though  perfect- 
ly straight,  showed  considerable  firmness  and 
strength,  would  be  of  very  great  probative 
force,  as  showing  the  improbability  of  the  same 
person  having  executed  both.  This  is  the  effect 
of  the  decision,  quoted  in  Re  Hopkins'  Will, 
of  Chancellor  Walworth,  in  Lansing  v.  Russell 
(1848)  3  Barb.  Ch.  325;  although  in  that  case 
comparison  was  not  involved,  the  experts  testi- 
fying merely  to  the  general  appearance  of  the 
marks  in  question. 

As  to  the  question  whether  such  marks  would 
be  comparable  at  common  law,  there  are  sev- 
eral analogous  cases. 

In  the  matter  of  comparison  (without  regard 
to  comparison  by  experts)  of  seals,  which,  how- 
ever, have  an  unvarying  characteristic  greater 
than  is  ever  the  case  with  any  handwriting, 
however  uniform,  we  find  that,  from  the  very 
earliest  times,  at  common  law  seals  were  the 
subject  of  comparison.  "If  a  man  denied  a 
charter  that  was  produced  against  him,  and  the 
witnesses  named  in  it  were  dead,  the  seal  on  it 
would  be  compared  with  the  seals  on  instru- 
ments the  genuineness  of  which  he  admitted, 
and  thus  he  might  be  convicted  of  a  false  plea." 
2  Pollock  &  Maltland,  History  of  English  Law, 
2d  ed.  224.  And  this  trial  by  collation  of 
seal's  was  illustrated  from  Bracton*s  Note  Book, 
pi.  1,  61,  102,  234,  237,  etc. 

So  In  the  case  of  comparisoit  of  types.  In  an 
action  for  libel  against  the  owner  of  a  news- 
paper the  plaintiff  offered  to  prove  authorship 
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N.  E.  757;  People  v.  Molineux,  188  N.  Y. 
264,  62  L.  R.  A.  193,  61  N.  E.  286. 

The  cancelation  marks  are  not  writing. 

29  Am.  &  Eng.  Enc.  Law,  p.  996;  Olason 
V.  Bailey,  14  Johns.  484;  Jackson  ex  dem. 
Van  Dusen  v.  Van  Duaen,  5  Johns.  144,  4 
Am.  Dec.  330. 

There  is  scarcely  ever  a  case  in  which  an 
expert  is  put  upon  the  stand,  but  the  fact 
that  he  is  really  acting  in  a  dual  capacity, 
both  as  witness  and  attorney  for  the  side  on 
which  he  is  called,  readily  appears. 

Taylor,  Ev.  §  1,877 ;  Taylor  Will  Case,  10 
Abb.  Pr.  N.  S.  300 ;  Taylor  v.  Crowninshieldy 
5  N.  y.  Legal  Obs.  224;  Sarvent  v.  Hesdra, 
5  Redf.  47;  Green  v.  Terwilliger,  56  Fed. 
384;  Winans  v.  A>m?  York  d  E.  R.  Co.  21 
How.  101,  16  L.  ed.  71 ;  Roberts  v.  yeto  York 


Elevated  R.  Go.  128  N.  Y.  455,  13  L.  R.  A. 
499,  28  N.  E.  486. 

This  witness  made  no  proper  qualification 
as  an  expert  witness,  either  as  regards  hand- 
writing, or  as  to  inks;  and  his  entire  testi- 
mony is,  therefore,  utterly  incompetent,  and 
should  have  been  excluded. 

Harris  v.  Panama  R.  Co.  3  Bosw.  7 ;  Clark 
V.  Bruce,  12  Him,  274;  Curtis  v.  Oano,  26 
N.  Y.  426;  Nelson  v.  Sun  Mut.  Ins.  Co.  71 
N.  Y.  455;  People  v.  Rice,  159  N.  Y.  400, 
54  N.  E.  48;  Gregory  v.  Fiohtner,  27  Abb.  N. 
C.  86,  14  N.  Y.  Supp.  891;  Slater  v.  Wilcox, 
57  Barb.  604. 

Even  if  the  court  is  personally  satisfied  or 
acquainted  with  any  fact>  it  cannot  take  ju- 
dicial notice  of  any  fact  which  is  required  to 
be  proved. 


of  the  libelous  issues  which  had  been  only  par- 
tially proved,  by  introducing  In  evidence  an- 
other paper  of  the  same  date  as  one  of  them 
proved  to  have  been  purchased  from  the  de- 
fendant's shop,  for  comparisons  by  the  Jury  of 
the  types  and  devices ;  and,  against  the  defend- 
ant's contention  that  this  method  of  proof  was 
wrong  because  proof  by  comparison  of  hand- 
writing was  not  legal,  and,  a  fortiori,  proof  by 
comparison  of  types,  etc.,  was  not,  the  court 
(Tilghman,  Ch.  J.)  said:  "After  evidence  has 
been  given  in  support  of  a  writing,  it  may  be 
corroborated  by  comparing  the  writing  In  ques- 
tion with  other  writing  concerning  which  there 
is  no  doubt;**  and,  on  the  same  principle,  the 
foundation  being  first  laid,  the  Jury  might  be 
permitted  to  compare  types,  etc.,  of  newspapers. 
In  general  such  evidence  would  not  be  very 
strong,  but  cases  might  occur  in  which  a  com- 
parison would  be  decisive.  M'Corlcle  v.  Blnns 
(1812)  5  Blnn.  840,  6  Am.  Dec.  420. 

And  so  in  a  libel  action  in  New  York  proof 
that  a  publication  was  made  from  the  types  in 
the  defendant's  printing  office  was  held  to  be 
proper.  Southwick  v.  Stevens  (1813)  10  Johns. 
443. 

The  inference  to  be  drawn  from  these  anal- 
ogous cases  seems  to  be,  therefore,  that  some 
comparison  between  the  marks  In  question  In 
Rb  Hopkins'  Will,  and  the  signature  which 
they  canceled,  would  have  been  permissible  at 
common  law ;  but  there  Is  in  this  no  Indication 
of  any  inclusion  of  comparison  by  experts. 

In  the  case  of  comparison  of  cross-marks 
made.  Instead  of  signatures,  by  Illiterate  per- 
sons. Is  found  the  closest  approach  to  Re  Hop- 
kins' Will,  and  here  the  authorities  are  con- 
flicting. 

In  some  cases  this  kind  of  mark  has  been  held 
to  be  Incapable  of  Identification.  So,  It  was 
held  In  Carrier  v.  Hampton  (1850)  33  N.  C.  (11 
Ired.  L.)  307,  that,  although  the  mark  of  an  Il- 
literate person  may  become  so  well  known  as  to 
be  susceptible  of  proof,  like  handwriting,  yet 
generally  a  mere  cross  cannot  be  identified,  and, 
therefore,  where  such  an  illiterate  person  has 
witnessed  an  Instrument  the  case  is  the  same  as 
where  a  party,  after  due  Inquiry,  has  been  un- 
able to  prove  the  signature  of  a  person  who  ap- 
pears to  have  written  his  name  as  subscribing 
witness,  In  which  case  the  instrument  may  be 
read  upon  proof  o^  the  handwriting  of  the  party. 

Evidence  that  the  mark  of  a  witness  to  a  will, 
consisting  of  Initials,  was  similar  to  another 
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mark  which  had  been  made  by  the  same  attest- 
ing witness  In  the  presence  of  the  witness  many 
years  before,  and  then  In  his  possession,  was  ad- 
mitted over  the  objection  that  it  was  an  attempt 
to  prove  the  handwriting  by  a  "comparison  ot 
hands,"  which,  it  was  contended,  according  to 
the  settled  law,  was  not  competent  testimony ; 
but  it  was  held  that  the  ordinary  mark  made  by 
the  testator  on  the  will  could  not  be  proved  by 
any  evidence  of  handwriting.  Jackson  e»  dem. 
Van  Dusen  v.  Van  Dusen  (1809)  5  Johns.  144, 
4  Am.  Dec.  830. 

But  in  a  later  North  Carolina  case  it  was  held 
that,  "while  generally  a  mere  cross-mark  em- 
ployed by  a  person  who  cannot  write  as  evidence 
that  he  executed  a  paper  wrlthig  to  which  it  is 
affixed  cannot  be  proved,  yet  a  person  may  have 
a  mark  so  peculiar,  and  so  uniformly  used  by 
him  for  such  purpose,  as  that  it  may  become 
well  known  as  his  mark,  and  may  be  proved  Just 
as  the  signature  of  one  who  writes  may  be 
proved  to  be  In  his  own  handwriting.**  State 
V.  Byrd  (1885)  93  N.  C.  624. 

When  the  question  of  comparison  of  cross- 
marks  has  been  squarely  presented,  the  decisions 
are  In  conflict  upon  the  point. 

Travers  v.  Snyder  (1890)  38  111.  App.  379, 
relied  upon  in  the  opinion  in  Rb  Hopkins'  Will, 
although  decided  under  the  common-law  rule  as 
to  handwritings  and  without  the  assistance  of  a 
statute,  as  in  Rk  Hopkins'  Will,  is  uncloubted- 
ly  an  authority  to  support  that  case,  beiug  based 
upon  the  second  ground  of  the  New  Yark  deci- 
sion. It  declares  that  there  can  properpy  be  no 
comparison  between  a  signature  which  life  merely 
a  cross-mark  and  another  and  similar  m[ark,  the 
signature  of  the  same  person  to  a  ple&i  In  the 
cause,  without  special  proof  of  the  fact  [of  some 
particular  characteristic  by  which  the  nnark  In 
question  can  be  distinguished;  the  court:  saying 
that  the  mere  fact  that  one  mark  is  Alke  an- 
other proves  nothing. 

Another  case  which  would  seem  to  affc  >rd  sup- 
port to  Rb  Hopkins'  Will  is  Shank  v.  Butsch 
(1S67)  28  Ind.  10.  But  a  close  examlm  itlon  of 
the  case  will  show  that  by  implication  ^  the  de- 
cision Is  opposed  directly  to  that  case,  1  f  It  Is 
assumed  that  the  straight  lines  Involvec  l  In  Re 
Hopkins'  Will  are  subject  to  the  same  Aales  as 
the  cross-mark  Intended  for  a  slgnatutre.  On 
an  issue  as  to  the  genuineness  of  the  def(*^dant*s 
signature  to  a  note  made  simply  by  hi,  s  mark, 
other  notes  purporting  to  have  been  sl^  «n^  ^J 
him,  together  with  proof  that  they  were    signed 
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Wheeler  v.  Webster,  1  E.  D.  Smith,  1; 
Wilkie  V.  Bolster,  3  £.  D.  Smith,  327. 

The  burden  of  proof  rested  upon  the  pro- 
ponent, and  was  not  shifted. 

It  is  the  duty  of  the  person  having  the  af- 
firmative of  an  issue  to  adduce  the  proof 
thereof. 

Delafield  v.  Parish,  26  N.  Y.  29;  0*Qara 
▼.  Eisenlohr,  38  N.  Y.  296;  Re  Kellum,  62 
N.  Y.  517;  Beinemann  v.  Beard,  62  N.  Y. 
448;  Re  Cottrell,  96  N.  Y.  329;  Tingue  v. 
Port  Chester,  101  N.  Y.  294,  4  N.  E.  625; 
MeagUy  v.  Boyt,  125  N.  Y.  771,  26  N.  E. 
719;  Fanners*  Loan  d  T,  Co,  v.  Siefke,  144 
N.  Y.  354,  39  N.  E.  358. 

It  is  the  duty  of  him  who  produces  an  in- 
strument, and  who  claims  under  it,  to  prove 
its  genuineness,  and    that  the    alterations 


made  upon  it  were  honestly  and  properly 
made. 

1  Greenl.  Ev.  664,  585;  Taylor,  Ev.  §§ 
1819,  1820;  Benman  v.  Dickinson,  6  Bing. 
183;  Bishop  v.  Chamlre,  Moody  AM.  116; 
Knight  v.  Clements,  8  Ad.  &  El.  213;  Clif- 
ford ▼.  Parker,  2  Mann.  •&  G.  909 ;  Davidson 
v.  Cooper,  11  Mees.  &  W.  795;  Morris  v. 
Vanderen,  1  Dall.  67,  1  L.  ed.  40 ;  Prevost  v. 
Grate,  1  Pet.  C.  C.  364,  Fed.  Gas.  No.  11,406; 
Cow  V.  Palmer,  1  McCrary,  431,  3  Fed.  16; 
United  States  v.  Linn,  1  How.  104,  11  L.  ed. 
64;  Smith  v.  United  States,  2  Wall.  219,  17 
L.  ed.  788;  Simpson  v.  Davis,  119  Mass.  269, 
20  Am.  Rep.  324;  Miller  v.  Gilleland,  19  Pa. 
119;  Neff  v.  Borner,  63  Pa.  327,  3  Am.  Rep. 
565;  Burgtoin  v.  Bishop,  91  Pa.  336;  Bart- 
ley  V.  Corboy,  150  Pa.  23,  24  Atl.  295;  Lew- 


in  the  usual  course  of  business,  offered  for  the 
purpose  of  showing  that  he  uniformly  signed 
such  instruments  with  one  mark  or  cross  and  for 
the  purpose  of  comparing  his  marlcs  thereto  with 
that  to  the  note  in  controversy,  were  held  not 
to  be  admissible  in  evidence  for  the  Jury  to 
make  the  comparison  and  draw  their  inference 
therefrom.  From  so  much  Shank  v.  Butsch 
would  seem  to  support  Re  Hopkins'  Will^  but 
the  ground  of  the  decision  gives  it  a  different 
complexion  in  this  regard.  The  coort  deliber- 
ately treats  the  cross-mark  In  question  as  a 
''handwriting,'*  and  declares  that  the  case  of 
cross-marks  is  subject  to  the  rule  laid  down  in 
Clark  V.  Wyatt  (1860)  15  Ind.  271,  77  Aih.  Dec. 
90,  to  the  effect  that  evidence  founded  on  a 
mere  comparison  of  bands  will  not  be  allowed. 
This  will  be  seen  to  conflict  with  the  first  ground 
of  the  decision  in  Rk  Hopkins'  Will, — that  the 
marks  in  question  there  were  not  ''writings"  un- 
der the  New  York  statute.  Further,  by  treating 
the  case  us  subject  to  the  rule  (prevailing  in 
Indiana)  as  to  the  comparison  of  handwritings, 
which  permitted  comparison  with  writings  al- 
ready in  the  case,  the  court  makes  It  plain  that 
Its  declsfon  in  such  a  case  as  Rk  Hopkins' 
Will  would  permit  the  comparison,  the  stand- 
ard for  comparison  In  that  case  being  already 
in  evidence. 

The  other  two  cases  upon  the  question  of  com- 
parison of  cross-marks  as  signatures  will  be 
found  to  be  contrary  to  the  decision  in  Rb  Hop- 
kins' Will. 

The  report  of  the  case  of  Little  v.  Rogers 
(1895)  99  Ga.  95,  24  S.  E.  856.  decided,  as  was 
Re  Hopkins'  Will,  under  a  statute  permitting 
the  comparison  of  "handwriting"  (Ga.  Code 
1895,  i  5247),  is  as  follows:  Promissory  notes 
found  among  the  papers  of  an  illiterate  deceased 
person,  purporting  to  have  been  signed  by  him 
with  his  mark  and  paid  by  him  are,  on  the  trial 
of  an  action  against  his  administrator  upon  an- 
other promissory  note  also  purporting  to  have 
been  signed  by  the  Intestate  with  his  mark,  ad- 
missible in  evidence  for  the  purpose  of  compar- 
ing the  marks  on  these  notes  with  that  affixed 
to  the  note  in  suit,  the  defense  to  the  action  be- 
ing that  this  latter  note  was  a  forgery.  The 
genuineness  of  the  marks  upon  the  notes  offered 
for  this  purpose  might  be  inferred  from  the 
facts  above  recited,  and  it  was  not  absolutely 
essential  to  show  by  direct  proof  that  they  were 
actually  made  by  the  deceased.  In  other  words, 
the  execution  of  the  notes  by  making  marks  to 
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them  could  be  proved  by  circumstantial,  as  well 
as  direct,  evidence. 

And  In  Oregon  a  similar  decision  has  been 
made.  In  SUte  v.  Tice  (1897)  30  Or.  457,  48 
Pac.  867,  the  defendant  was  indicted  for  forg- 
ing the  signature,  made  by  a  mark,  to  a  will,  and 
a  genuine  will  was  offered  and  admitted  in  evi- 
dence for  the  purpose  of  affording  a  standard 
of  comparison  of  the  alleged  forged  mark  with 
the  signature  mark  subscribed  to  It.  It  was  held 
that  this  will  was  improperly  admitted  In  evi- 
dence for  comparison  under  the  Oregon  statute 
(Hill's  Anno.  Codes  &  Statutes,  |  765),  provid- 
ing that  comparison  of  "handwriting"  may  be 
made  with  "writings  admitted  or  treated  as 
genuine"  by  the  other  party;  but  the  decision 
upon  this  point  was  merely  because  it  did  not 
appear  from  the  record  that  the  defendant  had 
"admitted  or  treated"  the  will  as  genuine ;  and 
the  section  of  the  same  statute  (Hill's  Anno. 
Codes  k  Statutes,  |  764)  providing  for  the  means 
of  proof  of  "handwriting"  was  expressly  held 
to  extend  to  the  cross-mark  in  question  In  the 
case.  The  opinion  says :  "Considering  the 
manner  in  which  marks  of  persons  incapable  of 
writing  their  own  signatures  are  usually  made, 
by  merely  touching  the  pen  while  the  scrivener 
forms  the  character,  it  is  a  matter  of  doubtful 
propriety  whether  any  persons  ought  to  be  al- 
lowed, as  a  matter  of  evidence,  to  Identify  such 
a  mark  as  a  handwriting ;  but  the  mark  of  some 
persons,  by  reason  of  methods  of  their  own 
adoption  in  its  formation,  and  Its  Inherent  pe- 
culiarities, might  be  capable  of  Identification, 
and  we  are  of  the  opinion  that  such  evidence 
ought  to  be  permitted  to  go  to  the  Jury,  but  the 
attending  circumstances  touching  the  habits  of 
the  person  whose  mark  is  in  the  balance,  his  ac- 
customed manner  of  making  the  same,  and  the 
peculiarities  attending  It  which  render  it  capable 
of  Identification,  should  be  carefully  considered 
and  scrutinized  In  determining  the  weight  to  be 
ascribed  thereto." 

From  this  It  appears  that  State  v.  Tice  may  be 
said  to  be  opposed  to  Rb  Hopkins'  Will,  upon 
both  grounds  of  the  decision  in  that  case. 

II.  Comparison  of  apellinff. 

Where  the  origin  of  a  writing  whose  author- 
ship is  disputed  is  sought  to  be  proved  by  means 
of  the  differences  or  similarities  in  Its  spelling, 
observed  upon  comparison  with  writings  proved 
to  have  been  made  by  the  person  alleged  to  have 
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is  V.  Payn,  8  Cow.  71,  18  Am.  Dec.  427; 
Jackson  v.  Osborn,  2  Wend.  555,  20  Am.  Dec. 
649;  Harrick  v.  Malin,  22  Wend.  388;  War- 
ing V.  Smyth,  2  Barb.  Ch.  119;  Tillou  v. 
Clinton  d  E,  Mut.  Ins.  Co,  7  Barb.  564; 
Acker  v.  Ledyard,  8  Barb.  614;  Van  Bur  en 
V.  Cockbum,  14  Barb.  118;  Small  v.  Sloan, 
1  Bosw.  350;  0*Donnell  v.  Harmon,  3  Daly, 
424;  Taylor  v.  Crot&ninskield,  6  N.  Y.  Legal 
Obs.  209;  Pease  v.  J?amc«,  27  Hun,  378; 
Oowdey  v.  iSob&ind,  3  App.  Div.  353,  38  N. 
Y.  Supp.  280;  Solon  v.  Williamshurgh  Sav. 
Bank,  114  N.  Y.  123,  21  N.  E.  168;  National 
Ulster  County  Bank  v.  Madden,  114  N.  Y. 
280,  21  N.  E.  408;  Oleason  v.  Hamilton,  138 
N.  Y.  353,  21  L.  R.  A.  210,  34  N.  E.  283. 

Alterations  in  a  will  complete  without 
them  are  presumed  to  have  been  made  after 
execution.  The  burden  of  proof  is  on  those 
seeking  to  establish  a  will  containing  ap- 
parent defects  to  overcome  such  presumption 
by  proof  direct  and  positive. 

Taylor  v.  CrouminsMeld,  5  N.  Y.  Legal 
Obs.  209;  Re  Tonnele,  5  N.  Y.  Legal  Obs. 
254;  Re  Carver,  3  Misc.  567,  23  N.  Y.  Supp. 
753;  Re  Wetmore,  6  Redf.  544;  Dyer  v.  Erv- 
ing,  2  Dem.  160;  Re  Lang,  9  Misc.  521,  30 


N.  Y.  Supp.  388;  Re  Barber,  92  Hun,  489, 
37  N.  Y.  Supp.  235;  Re  Wilcox,  131  N.  Y. 
610,  30  N.  E.  101;  Cooper  v.  Bockett,  4 
Moore  P.  C.  C.  419;  Doe  ex  dem.  ShaUcross 
V.  Palmer,  15  Jur.  836,  16  Q.  B.  747;  Wil- 
liams V.  Ashton,  Johns.  &  H.  115;  Qreville 
V.  Tylee,  7  Moore  P.  C.  C.  320;  Christmas  y. 
Whinyates,  3  Swabey  &  T.  81;  Simmons  v. 
Rudall,  1  Sim.  N.  S.  115;  Burgoyne  v. 
Showier,  1  Rob.  Eccl.  Rep.  6,  3  Notes  of 
Gases,  201;  Baptist  Church  v.  Robbarts,  2 
Pa.  110;  Evan's  Appeal,  58  Pa.  238;  Tomlin- 
son's  Estate,  133  Pa.  245,  19  Atl.  482;  Olas- 
sen's  Estate,  13  W.  N.  C.  79;  Underbill, 
Wills,  §  268;  Page,  Wills,  432;  Jarman, 
Wills,  117. 

The  presumption  was  that  the  cancelation 
was  done  by  Robert  E.  Hopkins,  the  testator, 
and  it  was  necessary  that  that  presumption 
be  either  repelled  or  rebutted. 

Lewis's  Goods,  1  Swabey  &  T.  31 ;  Morton's 
Goods,  L.  R.  12  Prob.  Div.  141;  Hobbs  v. 
Knight,  1  Curt.  Eccl.  Rep.  768;  Muh's  Suc- 
cession, 35  La.  Ann.  394,  48  Am.  Rep.  242; 
Re  Cook,  5  Clark  (Pa.)  1;  Harris's  Goods, 
3  Swabey  &  T.  485;  Williams  v.  Tyley, 
Johns.     V.    C.    (Eng.)     530;    Semmea     v. 


written  the  disputed  writing,  a  problem  Is  met 
which  is  closely  related  to  that  of  the  compari- 
son of  handwritings,  which  is  concerned  with 
the  character  of  the  handwriting  itself ;  that  is 
to  say,  with  the  formation  of  the  letters  and 
flgnres  themselves,  as  distinguished  from  the 
choice  of  the  letters  and  figures  and  the  succes- 
sion In  which  they  are  used. 

There  are  several  clear  distinctions  to  be  ob- 
served in  this  method  of  proof  of  handwriting  by 
the  comparison  of  the  spelling.  In  the  first 
place,  there  is  no  occasion  for  the  use  of  expert 
or  opinion  witnesses  of  any  kind,  since  the  hab- 
it of  spelling  a  certain  word  In  a  particular  way 
is  capable  of  proof  as  a  fact;  without  the  ne- 
cessity for  the  opinion  of  anyone  to  establish  it, 
as  Is  the  case  where  proof  of  the  writing  is  at- 
tempted by  means  of  the  character  of  the  hand- 
writing itself ;  and  as  a  result  of  this  difference 
another  follows,  namely,  that  the  comparison  of 
speUiog  is  wholly  a  matter  for  the  Jury.  And, 
again,  the  spelling  having  in  itself  no  relation 
to  the  character  of  the  handwriting,  proof  may 
be  made  by  comparison  of  printed  documents, 
or  by  comparison  of  documents  otherwise  copied 
by  Indifferent  persons. 

But  in  spite  of  these  distinctions  between  the 
two  kinds  of  comparisons,  the  question  of  com- 
parison of  spelling  is  almost  always  embarrassed 
by  the  presence  of  the  other  question  of  hand- 
writing comparison,  since,  when  the  spelling  of 
a  manuscript  is  compared  with  that  of  another, 
the  character  of  the  respective  handwritings 
will  inevitably  be  compared,  and  the  latter  con- 
sideration has  generally  been  considered  to  be 
the  more  important  one,  and  prevails  in  the  de- 
cision of  the  two  questions  together.  But  it 
seems  that,  where  the  question  of  spelling  alone 
has  been  involved,  the  evidence  has  been  con- 
sidered competent  and  of  great  weight. 

Many  of  the  cases  are  upon  the  border  line 
of  the  two  methods  of  proof,  and  it  Is  difficult 
to  draw  the  line  between  what  is  to  be  consld- 
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ered  simply  a  matter  of  spelling  and  what  of 
writing;  and  so  we  find,  in  Da  Costa  v.  Pym. 
Norris's  Peake,  Ev.,  Appx.  xzvi.,  the  misuse  of 
capitals  and  small  letters  treated  as  a  matter  of 
**the  comparison  of  handwriting." 

In  Smith  V.  Fenner  (1812)  1  Oall.  170,  Fed. 
Cas.  No.  13,046,  where  the  alteration  of  a  will 
by  a  devisee  was  in  question,  the  plaintiff's 
counsel  offered  witnesses  acquainted  with  the 
handwriting  of  the  scribe  who  drafted  the  will 
to  prove  that  the  altered  word  was  not  in  his 
handwriting,  and  the  witnesses  mainly  relied  on 
the  manner  of  forming  the  letter  "t,"  and  the 
use  of  double  hyphens.  To  rebut  this  evidence, 
the  defendant  offered  witnesses  who  also  were 
well  acquainted  with  the  scribe's  handwriting, 
and  swore  that  certain  deeds  then  In  their  pos- 
session, which  they  produced  to  the  Jury,  were 
the  handwriting  of  the  scribe,  and  contained  the 
peculiarity  as  to  the  *'t"  and  the  hyphens  ob- 
servable in  the  will,  and  that  they  had  frequently 
known  the  scribe  to  write  in  that  manner.  The 
plaintiff's  counsel  objected  to  the  production  of 
these  deeds  to  the  Jury,  because  it  was  a  mere 
comparison  of  handwriting.  But  Story,  J., 
overruled  the  objection,  and  said :  "Nothing  is 
clearer  than  that  this  Is  not  a  mere  comparison 
of  hands.  The  witnesses  swear  as  to  facts  and 
peculiarities  of  handwriting,  and  produce  the 
best  possible  proof  of  their  own  accuracy." 

But  in  Jackson  em  dem.  Parker  v.  Phillips 
(1828)  9  Cow.  04,  a  signature,  ** Abraham 
bamefl,"  which  was  offered  for  comparison  with 
a  deed  signed  '*Abrabem  Barnes,"  was  rejected 
by  the  court  on  the  ground  that  the  result  would 
be  a  comparison  of  handwriting,  which  he  held 
inadmissible,  under  the  preTalling  rule  limiting 
comparison  of  handwriting  to  writings  in  evi- 
dence in  the  case. 

Brookes  v.  Tichbome  (1850)  5  Exch.  929,  14 
Jur.  1122,  is  the  leading  English  case.  The  de- 
fendant in  an  action  for  a  libel,  committed  in 
charging  the  plaintiff  with  having  libeled  the 
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Semmes,  7  Harr.  &  J.  388;  Re  Kirkpatrick, 
22  N.  J.  Eq.  463;  Townshend  v.  Haicard,  86 
Me.  285,  29  Atl.  1077;  Woodfill  v.  Patton, 
76  Ind.  575,  40  Am.  Rep.  269;  Re  Olmsteady 
122  Cal.  224,  54  Pac.  745;  Baptist  Church 
v.  Robbaris,  2  Pa.  110;  Evanses  Appeal,  58 
Pa.  238;  Re  Brookman,  11  Misc.  675,  33  N. 
Y.  Supp.  575;  Re  Clark,  1  Tucker,  445;  Re 
Philp,  46  N.  Y.  S.  R.  356,  19  N.  Y.  Supp.  13. 

Every  presumption  was  against  the  theory 
of  cancelation  by  any  person  other  than  tes- 
tator, and  such  theory  could  be  maintained 
only  by  positive  proof. 

Hard  v.  Ashley,  88  Hun,  107,  34  N.  Y. 
Supp.  583;  7'imon  v.  Claffy,  45  Barb.  438; 
Riokards  v.  Mumford,  2  Phillim.  Eccl.  Rep. 
23;  Moore  v.  De  La  Torre,  1  Phillim.  Eccl. 
Rep.  375;  Stephens,  Dig.  Ev.  art.  94;  Shuliz 
V.  Hoagland,  85  N.  Y.  464;  Morris  v.  Tal- 
cott,  96  N.  Y.  100;  People  ex  rel,  Edison 
General  Electric  Co.  v.  Barker,  141  N.  Y. 
251,  36  N.  E.  196;  Bcmheimer  v.  Rindskopf, 
116  N.  Y.  428,  22  N.  E.  1074;  O'Gara  v. 
Eiscnlohr,  38  N.  Y.  296;  Shultz  v.  Hoagland, 
85  N.  Y.  466;  Mclntyre  v.  Buell,  132  N.  Y. 
192,  30  N.  E.  396;  Re  Mahlstedt,  67  App. 
Div.  176,  73    N.  Y.    Supp.  818;   Henry  v. 


Henry,  8  Barb.  588 ;  Bank  of  8ilver  Creek  v. 
Talcott,  22  Barb.  550;  1  Greenl.  Ev.  §§  34, 
35,  80. 

Messrs,  Alexander  A  Masill»  with  Mr, 
Clarenee  S.  DaTleoa,  for  respondent 
Fanny  \V.  Hopkins: 

The  will  was  not  found  in  such  a  place 
and  under  such  circumstances  as  raise  the 
presumption  of  cancelation  by  the  testator. 

Throckmorton  v.  Holt,  180  U.  S.  562,  45 
L.  ed.  663,  21  Sup.  Ct.  Rep.  474;  Hitchings 
V.  Wood,  2  Moore  P.  C.  C.  355. 

The  testimony  produced  before  the  court 
overwhelmingly  outweighs  the  presumption 
that  testator  canceled  his  signature  ammo 
revocandi,  and  justifies  the  probate. 

Presumptions  of  this  sort  weigh  lightly, 
and  they  may  be  rebutted  by:  Proof  of  the 
actual  facts ;  declarations  and  conduct  of  the 
testator  himself;  the  conduct  and  admis- 
sions of  custodians  of  the  will. 

Schouler,  Wills,  §  401. 

Presumptions  are  resorted  to  for  the  pur- 
pose of  supplying  the  want  of  positive  proof. 

Qrier  v.  Pennsylvania  Coal  Co,  128  Pa.  98, 
18  Atl.  480. 

The  presumption,  if  any,  that  the  will  of 


defendant,  pleaded  Justification,  and  to  support 
his  plea,  and  to  show  that  the  letter  containing 
the  libel  upon  him  was  written  by  the  plain- 
tiff, relied  upon  the  fact  that  upon  several  oc- 
casions the  plaintiff  had  been  in  the  habit  of 
mis-spelling  the  defendant's  name  by  improperly 
adding  a  second  *%**  spelling  it  Titchborne; 
and,  for  the  purpose  of  showing  this  peculiarity, 
offered  in  evidence  several  letters,  which  he 
proved  to  have  been  written  hy  the  plaintiff,  but 
which,  not  being  in  evidence  in  the  cause,  would 
not  have  been  proper  for  comparison  of  hand- 
writing under  the  English  rule  existing  at  that 
time.  This  evidence  was  objected  to  and  re- 
jected, and,  in  malclng  absolute  a  rule  for  a  new 
trial,  the  court  of  exchequer  (Parke,  B.)  said: 
"On  showing  cause  it  was  hardly  disputed  that, 
if  a  habit  of  the  plaintiff  so  to  spell  the  word 
was  proved  it  was  some  evidence  against  the 
plaintiff  to  show  that  he  wrote  the  libel.  In- 
deed, we  think  that  proposition  cannot  be  dis- 
puted, the  value  of  such  evidence  depending  on 
the  degree  of  peculiarity  in  the  mode  of  spelling, 
and  the  number  of  occasions  in  which  the  plain- 
tiff had  used  it  But  it  was  objected  that  the 
mode  of  proof  of  that  habit  was  improper,  and 
that  the  habit  should  he  proved,  as  the  character 
of  handwriting  is,  not  hy  producing  one  or  more 
specimens  and  comparing  them,  but  by  some 
witness  who  is  acquainted  with  it  from  having 
seen  the  party  write,  or  corresponded  with  him. 
But  wo  think  this  is  not  like  the  case  of  the  gen- 
eral style  and  character  of  handwriting.  The 
object  Is  not  to  show  similarity  of  the  form  of 
the  letters  and  mode  of  writing  of  a  particular 
word  or  words,  but  to  prove  a  peculiar  mode  of 
spelling  a  word,  which  might  be  evidenced  by  the 
plaintiff  having  orally  spelled  it  in  a  different 
way,  or  written  it  in  that  way  once  or  oftener 
in  any  sort  of  characters,  the  more  frequently 
the  greater  the  value  of  the  evidence.  For  that 
purpofie.  one  or  more  specimens  written  by  him 
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with  that  peculiar  orthography  would  be  admis- 
sible." 

In  a  prosecution  for  depositing  scurrilous 
postal  cards  in  the  mail,  the  cards,  when  put  In 
evidence  showed  certain  peculiarities  of  spelling, 
and  it  was  held  to  be  competent  to  Introduce  and 
prove  other  writings  of  the  defendant  contain- 
ing identical  errors  in  spelling,  for  the  purpose 
of  connecting  the  defendant  with  the  cards 
which  formed  the  subject  of  the  charge.  This 
was  notwithstanding  the  rule  prevailing  in  the 
United  States  courts,  limiting  comparison  to 
writings  already  in  the  case.  United  States  v. 
Chamberlain  (1874)  12  Blatchf.  300,  Fed.  Cas. 
No.  14,778. 

And  in  a  Jurisdiction  where  the  same  general 
rule  prevails  it  has  been  held  that,  after  a  wit- 
ness has  sworn  that  a  signature  in  dispute  is 
genuine,  he  may  properly  be  shown,  on  cross- 
examination,  other  and  genuine  signatures  of 
the  same  person,  and  asked  whether  they  were 
the  signatures  upon  which  he  has  based  his  opin- 
ion, and  whether  the  spelling  in  them  is  not  dif- 
ferent from  the  spelling  in  the  disputed  writing. 
Bevan  v.  Atlantic  Nat.  Bank  (1802)  142  III. 
302,  31  N.  E.  670.  The  court  said  in  this  case : 
"No  reason  is  perceived  why  it  was  not  compe- 
tent to  establish  such  fact  on  cross-examination, 
for  the  purpose  of  testing  the  soundness  of  the 
opinion  given  by  the  witnesses  that  the  signature 
to  the  note  in  question  was  genuine.  In  many 
cases,  in  order  to  ascertain  the  truth,  and  ar- 
rive at  a  correct  result,  it  is  necessary  that  con- 
siderable latitude  be  given  in  the  cross-examina- 
tion of  witnesses  in  order  to  test  the  accuracy 
of  their  evidence.  The  genuineness  of  the  sig- 
nature of  the  several  notes  to  which  the  atten- 
tion of  the  witnesses  was  called  was  not  in  con- 
troversy, and  the  purpose  was  not  to  prove  a 
signature  by  comparison,  but,  as  was  done  in 
Melvin  V.  Hodges  (1874)  71  III.  425,  to  test 
the  accuracy  of  the  witness's  opinion  or  Judg- 
ment." 
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Robert  E.  Hopkins  was  canceled  by  himself 
would  have  been  much  stronger  had  the  will 
been  found  canceled  on  his  person  or  locked 
up  with  his  other  private  papers  in  his  box 
at  the  Produce  Exchange  Safe  Deposit  Com- 
pany's. 

The  doctrine  of  presumption  of  revocation 
by  a  testator  does  not  arise  imder  such  facts 
as  are  presented  in  this  case. 

Throckmorton  v.  Holt,  180  U.  S.  552,  584, 
45  L.  ed.  ttttS,  678,  21  Sup.  Ct.  Rep.  474. 

In  its  final  analysis,  "writing"  is  an  ex- 
pression of  ideas  by  means  of  visible  letters, 
signs,  symbols,  characters,  or  marks. 

Whether  the  disputed  writing  be  simu- 
lated, disguised,  or  in  cipher,  or  a  mark 
made  by  one  able  or  unable  to  write,  the  rule 
is  well  settled  at  common  law  that  the  opin- 
ion of  experts  is  admissible,  provided  the 
comparison  is  made  with  a  standard  proved 
to  the  satisfaction  of  the  court  to  be  gen- 
uine. 

Lansing  v.  Russell,  3  Barb.  Ch.  325 ;  Koid- 
ing  V.  Manly,  49  N.  Y.  192,  10  Am.  Rep.  346; 
Jackson  ew  dem.  Van  Dusen  v.  Van  Dusen, 
5  Johns.  144,  4  Am.  Dec.  330;  Com,  v.  Weh- 
ster,  5  Cush.  301,  52  Am.  Dec.  711;  Com.  v. 
"Nefus,  135  Mass.  533;  Lyman  v.  Lyman,  9 
Conn.  55;  Oervais  v.  Baird,  2  Brev.  37; 
Paisley  v.  Snipes,  2  Brev.  200;  Strong  v. 
Brewer,  17  Ala.  706;  King,  Jackson,  Prose- 
cutor, V.  Cator,  4  Esp.  117;  Oeorge  v.  Sur- 


rey, Moody  ft  M.  516;  Dubois  v.  Baker,  30 
N.  Y.  361. 

In  order  to  secure  the  probate  of  the  will 
of  Robert  E.  Hopkins  it  was  not  necessary 
for  the  proponent  to  fully  establish  by  evi- 
dence, to  the  satisfaction  of  the  surrogate, 
that  the  will  was  not  canceled  by  the  tes- 
tator, or  that  it  was  actually  canceled  by  a 
stranger  to  the  will. 

CoUister  v.  Fassitt,  163  N.  Y.  286,  57  N. 
E.  490. 

Mr,  Jamea  MaoCfrreeor  Smith*  for  re- 
spondents American  Board  of  Foreign  Mis- 
sions et  al.: 

There  was  no  error  committed  in  receiving 
the  testimony  of  Mr.  Carvalho,  the  handwrit- 
ing expert. 

People  V.  Molineuw,  168  N.  Y.  264,  62  L. 
R.  A.  193,  61  N.  E.  286;  Jackson  ex  dem. 
Van  Dusen  v.  Van  Dusen,  5  Johns.  144,  4 
Am.  Dec.  330;  Miles  v.  Loomis,  75  N.  Y.  288, 
31  Am.  Rep.  470;  McKay  v.  Lasher,  42  Hun, 
270;  Dresler  v.  Hard,  127  N.  Y.  235,  12  L. 
R.  A.  456,  27  N.  E.  823. 

Messrs,  Edeoomb  A  RalTerty,  for  re- 
spondents Pompey  Congregational  Church 
et  al.: 

The  marks  in  question  do  not  of  them- 
selves constitute  a  revocation  of  the  will. 

Ja^skson  ex  dem.  Howard  v.  Holloway,  7 
Johns.  394;  Dan  v.  Broum,  4  Cow.  483,  15 
Am.  Dec.  395. 

Under  the  facts  and  circumstances  of  this 


And  after  the  prosecuting  witness  in  a  trfat 
for  forgery  had  denied  the  authorship  of  the 
forged  papers,  and  had  pointed  out  instances 
wherein  the  style  of  writing  and  spelling  differed 
from  his  own,  and  the  prisoner,  to  contradict 
him,  introduced  other  papers  written  by  the 
witness  which  corresponded  in  these  particu- 
lars with  the  documents  alleged  to  ha^e  been 
forged,  the  prosecution  then  had  the  right  to 
show  that  the  papers  Introduced  by  the  prisoner 
had  been  made  to  resemble  the  forged  writings 
by  alterations  and  erasures.  Pate  v.  People 
(1846)  8  111.  644. 

But  in  some  courts  in  which  comparison  of 
handwriting  with  extraneous  writings  is  not 
allowed,  comparison  of  spelling  has  been  ex- 
cluded as  an  Incident  of  the  comparison  of  the 
character  of  the  handwriting.  To  this  effect  are 
State  V.  Miller  (1870)  47  Wis.  530,  3  N.  W.  31, 
and  Matlock  v.  Glover  (1885)  63  Tex.  231. 

On  the  probate  of  a  will,  the  execution  of 
which  was  denied,  it  was  held  that  a  party  might 
prove  that  the  deceased  always,  in  writing,  con- 
tracted the  words  "it  is'*  so  as  to  make  them 
"its,"  but  might  not  put  the  letters  of  the  de- 
ceased into  the  hands  of  the  Jury  for  compari- 
son, although  admitted  in  evidence  for  other  pur- 
poses. This  ruling,  however,  in  excluding  the 
standards  from  the  Jury  Is  owing  solely  to  the 
unique  North  Carolina  rule  by  which  the  Jury 
are  not  allowed  to  see  any  written  evidence,  but 
the  evidence  must  be  only  read  to  them.  Out- 
law V.  Hurdle  (1853)  46  N.  C.  (1  Jones  L.)  150. 

In  Virginia,  proof  that  the  defendant  in  a 
trial  for  forgery  had,  upon  being  requested  to 
do  so  by  the  mayor  before  arrest,  written  the 
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name  of  the  person  whose  name  was  alleged  to 
have  been  forged,  and  had  misspelled  It  in  the 
same  way  in  which  it  was  misspelled  in  the 
forgery,  was  admissible.  Sprouse  v.  Com. 
(1S86)  81  Va.  874.  And  it  may  be  assumed 
that  now,  under  the  rule  in  Virginia  which  al- 
lows comparison  with  any  writings  proved  to  be 
genuine,  the  writing  itself  would  be  admissible 
to  go  to  the  Jury  for  comparison. 

And  where  proof  was  admitted  that  a  party 
wrote  "hit*'  for  "if  in  the  disputed  document, 
and  also  in  a  document  which  a  witness,  called 
to  testify  to  his  handwriting,  had  seen  him 
write,  the  court  said :  "And  slightingly  as  coun- 
sel treat  the  identity  of  orthography,  writing 
"hit"  for  "It"  in  both  documents,  it  is  a  pretty 
decided  hit  after  all."  Reld  v.  State  (1856)  20 
Ga.  681. 

In  Bradford  v.  People  (1896)  22  Colo.  157, 
43  Pac.  1013,  where  one  accused  of  forgery  was 
compelled  to  write  before  the  Jury  upon  cross-ex*- 
amination,  the  court  declared :  "The  beneflt  of 
this  kind  of  cross-examination  is  well  illustrated 
In  this  case.  The  check  alleged  to  have  been 
forged  was  for  the  sum  of  $24.60,  the  word  *four' 
in  the  check  having  been  written  'foure,*  and  in 
the  writing  executed  by  the  defendant  upon  the 
witness  stand  the  same  orthography  Is  used.'* 

Cases  in  courts  in  which  comparison,  gener- 
ally speaking,  has  been  allowed,  where  spelling 
has  been  compared  as  an  inevitable  Incident  to 
the  comparison  of  the  character  of  the  hand- 
writing, are  Machln  v.  Grindon  (1756)  2  Ad- 
dams,  Eccl.  Rep.  53,  note,  and  Caldwell  v.  State 
(1890)  28  Tex.  App.  566,  14  S.  W.  122. 

L.  B.  B. 
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case,  there  is  no  presumption  of  revocation 
by  the  testator;  the  burden  is  on  the  contest- 
ant to  show  that  the  marks  in  question 
were  made  by  the  testator,  with  the  intent 
and  'for  the  purpose  of  revoking  the  will. 

Throckmorton  v.  Holt,  180  U.  S.  662,  46 
L.  ed.  663,  21  Sup.  Ct.  Rep.  474;  Hitchings 
V.  Wood,  2  Moore  P.  C.  C.  366;  Johnston  v. 
Johnston,  1  Phillim.  £ccl.  Rep.  447 ;  Bennett 
V.  Sherrod,  25  N.  C.  (3  Ired.  L.)  303,  40 
Am.  Dec.  410. 

No  error  was  committed  in  admitting  the 
evidence  of  the  witness  Carvalho. 

Lawson,  £v.  2d  ed.  p.  360;  State  v.  Tice, 
30  Or.  467,  48  Pac.  367;  Strong  v.  Bretcer, 
17  Ala.  706;  George  v.  Surrey,  Moody  &  M. 
616;  Lansing  v.  Russell,  3  Barb.  Ch.  326. 

Halclit,  J.,  delivered  the  opinion  of  the 
court : 

Robert  E.  Hopkins  died  at  Tarrytown, 
in  this  state,  on  the  9th  day  of  May,  1901. 
He  was  possessed  of  a  large  estate,  and  left, 
him  surviving,  Fanny  W.  Hopkins,  his 
widow,  and  Robert  E.  Hopkins,  Jr.,  his  son, 
of  the  age  of  thirteen  years,  his  only  heirs 
at  law  and  next  of  kin.  He,  in  company 
with  other  gentlemen,  organized  the  Tide 
Water  Oil  Company  and  the  Tide  Water 
Pipe  Company,  and  the  greater  portion  of 
his  time  was  occupied  in  attending  to  the 
business  of  those  companies.  His  desk  and 
office  was  in  a  room  of  the  building  in  the 
city  of  New  York  in  which  the  business  of 
the  companies  was  chiefly  transacted.  He 
had  two  saie  deposit  vaults, — one  in  the  city 
of  New  York,  and  the  other  at  Tarrytown, 
— and  it  was  his  custom  to  keep  his  valua- 
ble papers  in  one  of  those  vaults.  After  his 
death  a  search  was  made  for  his  will.  It 
was  not  foimd  in  either  of  the  safe  deposit 
vaults,  but  the  paper  now  propounded  as  his 
will  was  finally  found,  the  second  or  third 
day  after  his  funeral,  in  a  little  drawer  un- 
der his  roller-top  desk  in  his  office.  When 
found,  his  signature  was  canceled  by  14 
nearly  perpendicular  marks  with  pen  and 
ink,  drawn  across  the  letters  of  his  signa- 
ture. The  paper  is  dated  the  14th  day  of 
November,  1891,  and  undoubtedly  it  was  exe- 
cuted as  his  last  will  and  testament  at  that 
date.  And  the  only  question  of  fact  pre- 
sented for  the  determination  of  the  court  is 
as  to  whether  his  signature  thereto  was  can- 
celed by  him  with  the  intenticm  of  revoking 
the  will. 

The  finding  of  the  will  in  the  testator  *s 
desk,  with  his  signature  canceled,  raised  the 
presumption  that  the  cancelation  was  done 
by  him  with  the  intention  of  revoking  it. 
Williams  on  executors  (vol.  1,  p.  86)  says: 
''If  a  testament  was  in  the  custody  of  the 
testator,  and  upon  his  death  it  is  found 
among  his  repositories,  canceled  or  defaced, 
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the  testator  himself  is  to  be  presumed  to 
have  done  the  act;  and  the  law  presumed 
that  he  did  it  animo  revooandi,**  In  Red- 
field  on  Wills  (p.  307)  it  is  said:  '*The 
rule  of  evidence  in  the  ecclesiastical  courts 
in  regard  to  presumptive  revocations,  from 
the  absence  or  mutilation  of  the  will,  seems 
to  be  that  if  the  will  is  traced  into  the  tes- 
tator's possession  and  custody,  and  is  there 
found  mutilated  in  any  of  the  modes  pointed 
out  in  the  statute  for  revocation,  or  is  not 
found  at  all,  it  will  be  presumed  the  testa- 
tor destroyed  or  mutilated  it  animo  revo- 
oandi;  but,  if  it  was  last  in  the  custody  of 
another,  it  is  incumbent  upon  the  party  as- 
serting revocation  to  show  the  will  again  in 
the  testator's  custody,  or  that  it  was  de- 
stroyed or  mutilated  by  his  direction."  See 
also  1  Jarman,  Wills,  p.  119,  to  the  same  ef- 
fect. 

Upon  the  trial  the  presumption  that  the 
will  was  revoked  by  the  testator  was  sought 
to  be  overcome  by  showing  that  a  previous 
search  of  the  desk  was  made  for  the  purpose 
of  discovering  the  will,  and  that  it  was  not 
then  found,  from  which  the  claim  is  made 
that  the  will  must  have  been  in  the  posses- 
sion of  some  other  person  than  the  testator, 
and  that  it  was  subsequently  placed  in  the 
desk,  with  the  signature  canceled.  It  ap- 
pears that  two  searches  of  the  desk  were 
made, — ^the  first  by  opening  the  drawers  and 
looking  in,  but  not  by  carefully  taking  out 
the  papers  and  examining  them.  The  next 
day  a  more  careful  search  was  made,  after 
looking  through  the  deposit  vaults.  At  this 
time  the  papers  were  taken  out  and  exam- 
ined, but  the  will  was  not  found.  This  ex- 
amination was  made  by  Mr.  Warren,  who 
occupied  a  desk  in  the  same  room  with  the 
decedent,  and  who  had  been  connected  with 
him  in  business  for  twenty-five  years.  It 
was  made  in  the  presence  of  the  widow  and 
her  brother,  and  was  concluded  between  1 
and  2  o'clock  in  the  afternoon.  About  4 
o'clock  the  same  afternoon  Mr.  Warren  went 
again  to  the  desk  to  do  some  writing,  and, 
he  says,  mechanically  he  put  his  hand  on  the 
little  drawer,  and,  on  pulling  it  open,  saw 
the  blue  envelope,  which  he  took  out,  and 
foimd  to  contain  the  wilL  The  drawer  ap- 
pears to  have  been  in  little  use,  for  it  con- 
tained only  a  few  pens  and  an  ink  eraser, 
besides  the  envelope  containing  the  will.  It 
was  not  shown  that  any  person  had  posses- 
sion of  the  instrument,  or  had  any  motive 
to  cancel  it,  other  than  the  son,  who  became 
chiefly  benefited  by  its  cancelation.  It  is 
not  pretended  that  it  was  done  by  him,  as 
he  was  only  thirteen  years  of  age,  and  he 
was  not  shown  to  have  been  at  the  office  of 
his  father  after  his  death  and  before  the  in- 
strument was  found.  It  is  therefore  claimed 
upon  the  f^art  of  the  guardian  ad  litem  that 
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the  will  was  overlooked  during  the  previous 
examinatiouB  of  the  desk,  and  that  the  pre- 
sumption in  law  that  the  will  was  canceled 
by  the  testator  was  not  overcome  by  the  evi- 


This  brings  us  to  the  consideration  of  the 
other  evidence  given  on  behalf  of  the  pro- 
ponent to  establish  that  the  cancelation  was 
not  done  by  the  testator.  This  evidence  was 
given  by  the  witness  Carvalho,  an  expert  in 
inks  and  handwriting.  He  was  asked  the 
following  questions:  "In  your  opinion,  as 
an  expert,  were  those  perpendicular  marks 
made  by  the  same  person  as  wrote  the  signa- 
ture on  that  will?"  This  was  objected  to  by 
the  guardian  ad  lHem,  and  the  objection 
was  overruled,  and  an  exception  taken.  He 
answered:  "Judging  from  the  material  at 
hand, — ^the  signature  of  the  will, — ^I  say  not. 
Q.  Judging  from  the  signature  'R.  E.  Hop- 
kins,' as  appears  on  the  first  page,  and  the 
signature  'Robt.  E.  Hopkins,'  as  it  is  signed 
opposite  the  seal  on  the  instrument,  have 
you  an  opinion  as  to  whether  the  marks — 
the  fourteen  marks — are  written  by  the  same 
hand?"  To  this  the  guardian  ad  litem  also 
objected,  and  the  same  was  overruled,  and 
exception  taken.  He  answered,  "I  have  an 
opinion."  He  was  then  asked,  "What  is 
that  opinion?"  Same  objection,  ruling,  and 
exception.  He  answered,  "That  they  were 
not."  The  will  was  drawn  by  a  lawyer,  and 
was  not  in  the  handwriting  of  the  testator. 
The  signature  appears  upon  the  instrument 
at  the  end  thereof,  opposite  the  seal,  and  in 
the  margin  under  the  words  "to  the  effect 
that  an  erasure  was  made  before  signing  it." 
These  signatures  were  written  in  a  plain, 
bold  hand  ten  years  before  the  testator's 
death,  and  were  the  only  writings  which  the 
expert  had  before  him  with  which  to  com- 
pare the  cancelation  marks.  Were  these 
marks  "writings,"  within  the  meaning  of 
chi4>ter  36  of  the  Laws  of  1880,  and  chap- 
ter 555  of  the  Laws  of  1888,  which  permit 
the  comparison  of  writings  by  experts?  The 
appellate  division  appears  to  have  been  of 
the  opinion  that  they  were.  But  we  do  not 
understand  that  such  was  the  purpose  or  in- 
tent of  these  statutes.  These  enactments 
were  considered  by  this  court  in  the  case  of 
People  V.  Molinew,  168  N.  Y.  264,  62  L.  R. 
A.  193,  61  N.  E.  286,  in  which  the  purpose 
of  these  statutes  was  pointed  out.  Prior  to 
their  enactment,  comparison  was  permitted 
only  with  writings  in  evidence  which  were 
material  upon  aome  of  the  issues  of  the  case. 
The  expert  was  therefore  limited  in  his  in- 
vestigation to  an  examination, — ^in  many  in- 
stances, to  hot  Qtte  or  two  specimens.  The 
purpose  of  these  statutes  was  to  give  him  a 
broader  field  for  his  investigation,  by  per- 
mitting other  writings,  which  were  not  ma- 
terial upon  the  issues  of  the  case,  to  be  in- 
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troduced  in  evidence  soldy  for  the  purpose 
of  comparison.  The  statutes  do  not  par- 
port,  nor  were  they  intended,  to  change  the 
meaning  of  the  word  "writing,"  as  it  had 
theretofore  been  used  and  understood,  or  to 
authorize  comparison  with  anything  that 
was  not  previously  regarded  to  be  the  sub- 
ject of  comparison. 

The  chief  case  relied  upon  in  support  of 
the  admissibility  of  the  testimony  of  the  ex- 
pert is  that  of  Lansing  v.  Ruaaell,  3  Barb. 
Ch.  325.  In  that  case  the  action  was 
brought  to  set  aside  two  conveyances  of  real 
estate  executed  by  C.  Lansing  shortly  before 
his  death,  he  then  being  ninety  years  of  age. 
The  deeds  were  executed  by  his  making  his 
cross  opposite  the  seal.  The  crosses  were 
proved  by  a  witness  who  saw  the  deeds  exe- 
cuted. To  rebut  this,  the  complainant  pro- 
duced upon  the  trial  several  witnesses,  who 
were  cashiers  of  banks  and  experts  in  detect- 
ing forgeries  and  counterfeits,  to  testify  that 
in  their  opinion  the  marks  made  to  these 
deeds  were  not  the  marks  of  a  person  of  the 
age  of  Mr.  Lansing.  The  chancellor  said 
with  reference  thereto:  "I  think  the  testi- 
mony of  the  experts,  who  had  been  in  the 
habit  of  examining  signatures  and  marks  of 
young  persons  as  well  as  of  aged  ones,  to 
prove  that  the  marks  to  these  deeds  could 
not  have  been  the  genuine  marks  of  the  un- 
aided hand  of  old  age  and  decrepitude,  was 
properly  received,  upon  the  trial,  as  legal 
evidence  to  establish  that  fact."  The  testi- 
mony of  these  experts,  however,  was  ren- 
dered unimportant  for  the  reason  that  the 
witness  who  testified  to  the  execution  of  the 
deed  stated  that  Mr.  Lansing,  in  making  his 
mark,  asked  his  son,  who  was  standing  by, 
to  steady  his  hand,  and  thereupon  his  son 
took  hold  of  his  hand  and  assisted  him  in 
making  the  mark.  It  is  true  that  this  ease 
is  cited  in  the  case  of  Katcing  v.  Manly,  49 
N.  Y.  192-^03,  10  Am.  Rep.  346,  as  is  also 
that  of  Moody  v.  RotceU,  17  Pick.  490,  28 
Am.  Dec.  317,  but  not  with  approval,  as  is 
claimed,  but  for  the  purpose  of  showing  that 
the  question  then  under  consideration  was 
not  controlled  by  those  cases.  It  is  ap- 
parent that  the  case  of  Lansing  v.  Russell 
does  not  cover  the  question  now  presented. 
It  is  quite  possible  that  an  expert  can  de- 
termine whether  a  cross  was  made  by  a  per- 
son in  the  prime  of  life,  with  a  steady  hand, 
or  by  a  person  of  advanced  age,  with  a 
feeble,  trembling,  or  shaking  hand.  Such 
testimony  is  not  based  upon  the  comparison 
of  writings,  but  is  based  upon  the  condition 
of  the  individual,  and  therefore  the  ease  is 
not  decisive  of  that  which  we  now  have  un- 
der review. 

An  expert  may  doubtless  be  able  to  deter- 
mine whether  one  marie  is  made  over  an- 
other, whether  a  mark  is  made  by  a  trem- 
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bling  or  steady  hand,  and,  if  familiar  with 
inks,  he  may  also  be  able  to  determine  nearly 
the  age  or  the  time  that  the  writing  was 
made.  It  has  also  been  held  that  the  mark 
of  an  individual  to  an  instrument  may  be 
proved  by  those  who  have  seen  him  make  his 
mark  to  other  instruments,  where  the  mark 
contains  some  peculiarity  which  they  have 
noticed  and  observed,  thus  enabling  them 
to  distinguish  it  from  other  marks.  Strong 
V.  Brewer,  17  Ala.  706;  Paisley  v.  Snipes,  2 
Brev.  200;  Oeorge  v.  Surrey,  Moody  &  M. 
516.  But  this  class  of  evidence  is  dependent 
upon  the  familiarity  of  the  witnesses  with 
the  peculiarities  of  the  persons  making  the 
cross,  and  is  not  the  subject  of  the  opinion 
of  experts  whose  only  knowledge  or  familiar* 
ity  of  writings  is  obtained  by  comparison. 
In  the  case  of  Jackson  ew  dem.  Van  Dusen 
V.  Van  Dusen,  5  Johns.  144-165,  4  Am.  Dec. 
330,  Van  Ness,  J.,  in  delivering  the  opinion 
of  the  court,  says:  "The  testator  having 
made  his  mark,  no  evidence,  of  course,  could 
be  given  or  expected  to  prove  his  handwrit- 
ing." In  that  case  one  of  the  witnesses  to 
the  will,  Samuel  Wheeler,  signed  the  same 
by  making  his  initials,  "S.  W."  The  sign- 
ing of  the  will  as  a  witness  by  Wheeler  was 
proved  by  one  Van  Dyck,  who  had  seen  him 
sign  the  initial  letters  of  his  name,  and  de- 
scribed the  peculiarities  of  the  characters 
as  made  by  him.  In  this  way  he  identified 
the  letters  as  having  been  made  by  Wheeler. 
This,  the  judge  said,  was  not  the  proof  of 
Wheeler's  signature  by  comparison  of  hands. 
In  Jackson  v.  Jackson,  39  N.  Y.  153-160, 
Woodruff,  J.,  says  that,  "when  it  is  neces- 
sary to  prove  the  execution  of  an  instrument 
by  a  'marksman.'  the  proof  is  evidence  of 
the  making  of  the  mark;  the  writing  of 
the  name  aroimd  it  is  no  essential  part  of 
the  evidence."  In  the  case  of  Shinkle  v. 
Crook,  17  Pa.  159,  the  will  of  Susan  Crock 
was  executed  by  making  her  mark.  A  wit- 
ness who  was  not  present  at  the  execution 
of  the  will  was  permitted  to  testify  to  his 
belief  that  the  mark  was  genuine.  His  be- 
lief was  founded  upon  his  acquaintance  with 
the  mark,  claiming  that  it  had  certain  pe- 
culiarities which  distinguished  it  from 
others.  The  judgment  was  reversed  upon 
this  ground.  Lewis,  J.,  who  delivered  the 
opinion  of  the  court,  says:  "We  have  gone 
far  enough  in  receiving  the  bare  belief  of  a 
witness,  founded  upon  a  comparison  of  the 
writing  in  dispute,  with  some  specimen  of 
which  he  may  have  but  a  faint  recollection. 
Where  a  mark,  on  inspection,  appears  to 
have  nothing  in  its  construction  to  distin- 
guish it  from  the  ordinary  marks  used  by 
illiterate  persons  to  authenticate  their  con- 
tracts, it  is  not  the  subject  of  this  descrip- 
tion of  evidence."  In  the  case  of  Oilliam  v. 
Perkinson,  4  Rand.  (Va.)  326,  Carr,  J., 
05  L.  R.  A. 


says:  "In  the  case  before  us,  the  witness 
has  made  his  mark.  Now,  I  ask,  how  could 
this  be  proved?  There  is  a  distinct  individ- 
ual character  in  .the  handwriting  of  every 
man  who  can  write;  and,  with  those  who 
have  written  much,  that  character  is  so  fixed 
and  striking  that  persons  acquainted  with  it 
will  feel  no  more  difficulty  in  recognizing  it 
than  in  knowing  the  face  of  the  writer. 
Where  the  name  of  a  witness  is  written  by 
himself,  therefore,  it  may  generally  be 
proved  with  something  like  certainty.  But 
here  there  was  no  writing.  The  name  of 
the  witness  is  written  by  another,  and  he 
makes  a  cross-mark, — perhaps  the  first  and 
the  last  he  ever  made  in  his  life.  To  at- 
tempt to  prove  such  a  signature  as  this 
would  be  a  mockery  of  justice."  In  the  case 
of  Jones  V.  Hough,  77  Ala.  437,  the  remarks 
of  the  judge  in  (Jilliam  v.  Perkinson,  are 
quoted  with  approval,  as  is  also  the  case  of 
Watts  V.  Kilbuf^i,  7  Ga.  356,  in  which  it  is 
said  that  "where  the  name  of  a  person  is 
written  by  another,  and  he  makes  a  cross- 
mark,  there  is  nothing  distinctive  to  fix  its 
identity."  In  Travers  v.  Snyder,  38  111. 
App.  382,  the  question  was  whether  there 
can  be  a  comparison  between  cross-marks  or 
a  mere  mark  and  another.  With  reference 
thereto  the  court  said :  "How  can  simply  a 
mark  be  recognized  as  that  of  any  particular 
person,  without  any  proof  of  any  particular 
characteristic  by  which'  it  can  be  distin- 
guished? ...  It  seems  to  us  that  it 
would  be  very  unsafe,  and  lead  to  dangerous 
results,  to  allow  such  comparison  to  be  made 
and  taken  as  evidence,  unless  at  least  some 
proof  were  made  that  the  defendant's  mark 
had  some  established  characteristics,  like  a 
handwriting,  that  would  enable  it  to  be  rec- 
ognized. A  mere  cross  or  mark  cannot  be 
identified,  and  it  therefore  stands  for  itself 
alone." 

In  the  early  period  of  the  English  law, 
expert  testimony  was  unknown;  but,  as  the 
world  advanced  in  education,  the  courts 
conmienced  to  avail  themselves  of  the  knowl- 
edge of  others  pertaining  to  scientific  mat- 
ters which  was  not  possessed  by  ordinary 
individuals.  From  this  beginning  expert  tes- 
timony has  continued  to  grow  in  import- 
ance and  in  use  until  the  present  time.  It, 
however,  has  met  with  much  criticism  on  the 
part  of  the  courts,  and  it  has  been  denounced 
as  misleading  and  unsatisfactory  in  numer- 
ous cases.  It  is,  however,  useful  in  a  va- 
riety of  cases,  and,  within  reasonable 
bounds,  should  be  encouraged.  But  we  have 
now  reached  a  case  where  it  is  sought  to  es- 
tablish that  mere  marks  made  over  the  sig- 
nature were  not  made  by  the  person  who 
wrote  the  signature,  by  the  opinion  of  an  ex- 
pert. This  is  carrying  the  use  of  the  opin- 
ions of  experts  beyond  any  reported  case  to 
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which  our  attention  has  been  called,  and  we 
now  think  that  the  time  has  come  in  which  a 
limitation  should  be  placed  upon  this  class 
of  evidence.  The  general  rule  which  admits 
of  the  proof  of  the  handwriting  of  a  party 
by  experts  who  have  compared  the  writing 
with  other  writings  of  the  person  is  founded 
on  the  reason  that  in  every  person's  writings 
there  is  a  peculiar  prevailing  characteristic 
which  distinguishes  it  from  the  handwrit- 
ings of  every  other  person,  and  therefore  an 
expert,  by  studying  characteristics  as  they 
appear  in  the  writings  of  the  person,  may  be 
able  to  determine  with  some  degree  of  cer- 
tainty as  to  whether  a  writing  sought  to  be 
proved,  contains  any  of  the  characteristics  of 
that  of  which  he  has  examined  and  studied. 
But  mere  perpendicular  marks  or  scratches, 
used  either  perpendicularly  or  horizontally 
over  a  signature  for  the  purpose  of  cancel- 
ing it,  do  not  contain  the  characteristics  nec- 
essary in  the  formation  of  letters  to  enable 
an  expert  or  any  person  to  speak  with  any 
degree  of  certainty  with  reference  to  the 
identity  of  the  person  who  made  the  marks. 
In  the  case  before  us  it  is  quite  probable 
that  the  signature  was  canceled  by  the  per- 
pendicular marks  ten  years,  or  thereabouts, 
after  the  signature  was  written.  The  expert 
concedes  this  in  giving  the  age  of  the  ink 
marks  over  the  signature,  and  yet,  looking 
at  the  letters  fermmg  the  signature,  made 
ten  years  before,  he  was  allowed  to  give  his 
opinion  to  the  effect  that  the  marks  were  not 
made  by  the  same  person  who  wrote  the  sig- 
nature. This,  we  think,  is  carrying  the  priv- 
ileges of  an  expert  too  far,  and  that  the  tes- 
timony is  too  dangerous  and  uncertain  to 
be  received  as  evidence  and  considered  by 
either  the  court  or  jury. 

The  judgment  of  the  Appellate  Division 
and  the  decree  of  the  Surrogate's  Court 
should  be  reversed,  and  the  proceedings  re- 
mitted to  Westchester  County  for  a  trial 
before  a  jury  in  the  Supreme  Court  to  de- 
termine whether  the  will  in  question  was  re- 
voked by  the  testator;  costs  in  all  of  the 
courts  to  abide  the  final  award  of  costs. 

Parker,  Ch.  J.,  and  O'Brien,  Bartlett, 
Vama,  Cnllen,  and  Werner,  JJ.,  concur. 


Re  Application  of  Roland  B.  MOLINEUX, 

Appt., 

for  Mandamus  to 

Cornelius    V.    Collins,    Superintendent    of 

State  Prisons,  Respt. 

(177  N.  Y.  895.) 

1.    One   convicted    of  ntnrder,   and   re* 


NOTH. — This  case  seems  to  be  the  first  of  Its 
kind.     No  precedents  have  been  found  for  it. 
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n&anded  to  the  warden  of  the  state 
prison  to  be  kept  In  solitary  confinement 
awaiting  execution,  is  within  the  operation 
of  a  statute  requiring  prisoners  received  un- 
der sentence  in  the  state  prison  to  be  meas- 
ured and  described  in  accordance  with  the 
Bertillon  system  for  the  identification  of 
criminala 
2.  The  photograph,  description,  and 
nteasurcment  of  one  sentenced  to  a 
state  prison,  which  the  law  requires  the 
superintendent  of  prisons  to  secure  and  pre- 
serve, are  a  part  of  the  public  records  which 
the  superintendent  has  no  power  to  remove 
or  destroy,  even  though  the  prisoner's  sen- 
tence Is  afterwards  reversed,  and  he  is  sub- 
sequently acquitted  of  the  charge  against 
him. 
8.  Mandamus  -vrlll  not  lie  to  contpel  a 
.  pnhllc  ofllclal  to  surrenderor  destroy  a 
record  which  his  official  duty  requires  him  to 
preserve. 

(February  16,  1904.) 

APPEAL  by  petitioner  from  an  order  of 
the  Appellate  Division  of  the  Supreme 
Court,  Third  Department,  affirming  an  or- 
der of  a  Special  Term  for  Albany  County 
refusing  to  require  defendant  to  surrender 
records  in  his  possession.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  Scherer  A  Downs,  for  appel- 
lant : 

There  is  no  authority  of  law  for  taking 
the  photograph  of,  or  measuring,  a  person 
condemned  to  death. 

Statutes  should  be  so  construed  as  to 
give  effect  to  the  purpose  of  the  lawmakers. 

Delafield  v.  Brady,  108  N.  Y.  624,  15  N. 
E.  428;  Lake  Shore  d  M,  S.  R,  Co.  v. 
Roach,  80  N.  Y.  330. 

A  person  is  never  referred  to  as  a  con- 
vict or  a  criminal,  unless  he  has  been  tried 
and  convicted  of  crime  and  judgment  of 
conviction  has  not  been  reversed  or  set 
aside,  and  the  person  has  actually  served  a 
term  of  imprisonment  in  a  prison  because  of 
such  a  judgment  of  conviction. 

Parker  v.  Elmira,  C,  d  N.  R,  Co.  166  N. 
Y.  279,  69  N.  E.  81 ;  PeopU  ew  rel  Oloott 
V.  House  of  Refuge,  22  App.  Div.  254,  47 
N.  Y.  Supp.  767 ;  People  v.  Koenig,  9  App. 
Div.  436,  41  N.  Y.  Supp.  283;  People  v. 
Sheridan,  16  N.  Y.  S.  R.  938,  1  N.  Y.  Supp. 
61 ;  People  v.  Burleigh,  1  N.  Y.  Crim.  Rep. 
622;  People  v.  Quigg,  59  N.  Y.  88;  Caster- 
ton  V.  Vienna,  163  N.  Y.  368,  67  N.  E. 
622. 

Appellant  must  have  some  remedy,  and 
mandamus  is  the  proper  one. 

An  injunction  would  not  lie. 

Marlin  Fire  Arms  Co.  v.  Shields,  171  N. 
Y.  384,  69  L.  R.  A.  310,  64  N.  E.  163; 
Roherson  v.  Rochester  Folding  Box  Co.  171 
N.  Y.  538,  59  L.  R.  A.  478,  89  Am.  St.  Rep. 
828,  64  N*.  E.  442;  People  ex  rel.  Moult<m 
V.  tfew  York,  10  Wend.  395. 
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An  action  for  damage?  would  be  inade- 
quate. 

People  ex  rel.  Moulton  v.  New  York,  10 
Wend.  395. 

High,  Eztr.  Legal  Rem.  §  20;  People  ew 
rel.  Frost  v.  New  York  C.  d  H,  R,  R,  Co. 
168  N.  Y.  187,  61  N.  E.  172;  People  ex  rel 
Beck  V.  Coler,  34  App.  Div.  167,  54  N.  Y. 
Supp.  639. 

The  writ  of  mandamus  has  been  used  to 
compel  public  officials  to  strike  from  the 
records  under  their  control  matters  that  do 
not  properly  belong  therein. 

People  ex  rel.  Noatrand  v.  Wilson,  119  N. 
Y.  616,  23  N.  E.  1064;  People  ex  rel.  Lin- 
coln y.  Barton,  44  Barb.  148 ;  People  ex  rel. 
Livingston  v.  Taylor,  1  Abb.  Pr.  N.  S. 
200. 

Messrs.  John  Omuteen,  Attorney  Gen- 
eral, and  Saaford  T.  Olmreli,  for  re- 
spondent: 

Mandamus  is  not  the  proper  remedy  for 
the  relief  sought. 

People  V.  Parmerter,  158  N.  Y.  390,  53 
N.  E.  40;  People  ex  rel.  Harris  v.  Land  Of- 
fice Comrs.  149  N.  Y.  30,  43  N.  E.  418; 
People  ex  rel.  MoMackin  v.  Board  of  Police, 
107  N.  Y.  235,  13  N.  E.  920;  People  ex  rel. 
Hoffman  v.  Rupp,  90  Hun,  146,  36  N.  Y. 
Supp.  349,  749;  People  ex  rel.  Sims  v.  Col- 
lier, 176  N.  Y.  196,  67  N.  E.  309. 

It  devolved  upon  the  relator  to  show,  af- 
firmatively, that  there  was  a  duty  resting 
upon  the  Superintendent  of  Prisons  to  do 
the  act  sought  to  be  compelled  by  the  writ. 

People  ex  rel.  Joyce  v.  York,  27  Misc. 
658,  59  N.  Y.  Supp.  418. 

Vann,  J.,  delivered  the  opinion  of  the 
court: 

On  the  16th  of  February,  1900,  the  ap- 
pellant, Roland  B.  Molineux,  was  adjudged 
guilty  of  murder  in  the  first  degree,  and 
sentence  of  death  ^  was  pronounced  against 
him.  A  warrant  was  at  once  issued  to  the 
warden  of  the  state  prison  at  Sing  Sing 
commanding  him  to  keep  the  said  Molineux 
in  solitary  confinement  until  the  time  ap- 
pointed for  his  execution,  and  to  then  put 
him  to  death  in  the  manner  provided  by 
law.  Before  that  time  arrived  enforcement 
of  the  sentence  was  stayed  by  the  service 
of  a  notice  of  appeal  to  this  court,  which 
afterward  reversed  the  judgment  of  convic- 
tion and  ordered  a  new  trial.  The  second 
trial  resulted  in  an  acquittal.  During  his 
imprisonment  at  Sing  Sing  a  photograph 
was  taken  of  Molineux,  and  he  was  meas- 
ured according  to  the  Bertillon  system  un- 
der the  direction  of  the  warden,  who  for- 
warded the  negative,  photograph,  and  meas- 
urements to  the  Superintendent  of  State 
Prisons  at  Albany,  in  whose  office  they  have 
ever  since  remained  as  part  of  a  collection 
65  L.  R.  A. 


which  embraces  similar  data  relating  to 
criminals  who  have  been  lawfully  convict- 
ed under  the  laws  of  the  state.  Upon  an 
affidavit  setting  forth  these  facts  and  al- 
leging that  said  Molineux  was  unlawfully 
convicted^  that  the  photograph  was  taken 
and  measurements  made  against  his  wishes 
and  without  his  consent,  and  that  he  is 
thus  held  out  as  a  lawfully  convicted  crim- 
inal, a  motion  was  made  at  special  term 
for  a  peremptory  writ  of  mandamus  com- 
manding the  Superintendent  of  State  Pris- 
ons ''to  remove  the  plates,  photographs,  and 
measurements  .  .  .  from  the  records  of 
his  office  and  deliver  the  same  to  the  said 
Roland  B.  Molineux."  The  motion  was  de- 
nied, and  upon  appeal  to  the  appellate  di- 
vision the  order  was  unanimously  affirmed 
"as  a  matter  of  law,  and  not  in  the  exer- 
cise of  discretion."  By  an  appeal  to  this 
court  from  the  order  of  the  appellate  divi- 
sion, the  question  of  power  to  issue  the  writ 
is  now  before  us  for  decision. 

The  Code  of  Criminal  Procedure  provides 
that  when  a  death  warrant  is  delivered  to 
the  agent  and  warden  of  a  state  prison  he 
is  required  to  keep  the  defendant  named 
therein  "in  solitary  confinement  at  the  said 
state  prison"  until  the  infiiction  of  the 
punishment  of  death  upon  him,  or  he  is 
lawfully  discharged.  §  491.  By  the  prison 
law  the  Superintendent  of  State  Prisons  is 
authorized  to  "make  rules  and  r^^lations 
for  a  record  of  photographs  and  other 
means  of  identifying  each  convict  received 
into  said  prisons."  Laws  1889,  p.  511,  chap. 
382,  §  40.  By  an  act  passed  in  1896,  "to 
Facilitate  the  Identification  of  Criminals," 
the  Superintendent  of  State  Prisons  is  re- 
quired to  "cause  the  prisoners  in  the  state 
prisons  therein  confined  at  the  time  this  act 
takes  effect,  and  all  prisoners  thereinafter 
received  under  sentence,  to  be  measured  and 
described  in  accordance  with  the  system 
commonly  known  as  the  Bertillon  system 
for  the  identification  of  criminals."  He  is 
also  required  to  "prescribe  rules  and  r^ula- 
tions  for  keeping  accurate  records  of  such 
measurements  at  such  prisons  and  in  dupli- 
cate at  his  office  in  Albany  and  for  classify- 
ing and  indexing  the  same."  Laws  1896, 
p.  401,  chap.  440,  §  1.  The  appellant  claims 
that  neither  of  the  acts  authorizing  these 
methods  of  identification  applied  to  him, 
because  he  was  not  a  "convict"  within  the 
meaning  of  the  earlier,  nor  a  prisoner  "re- 
ceived under  sentence"  within  the  meaning 
of  the  later.  The  Criminal  Code,  however, 
expressly  refers  to  a  prisoner  confined  in 
state  prison  under  sentence  of  death  as  a 
"convict,"  and  requires  the  warden  to  keep 
him  "in  solitary  confinement  at  said  state 
prison"  during  the  definite  period  which 
must  elapse  before  execution,  and,  in  case 
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an  appeal  is  taken,  during  the  indefinite 
period  which  may  elapse  until  it  is  decided. 
Code  Crim.  Proc.  SS  491,  607,  608.  The  ob- 
ject of  the  legislature,  as  expressed  in  the 
title  of  the  act  of  .1896,  was  ''to  Facilitate 
the  Identification  of  Criminals,"  so  as  to 
aid  in  retaking  a  prisoner  after  an  escape. 
A  prisoner  under  sentence  of  death  is  a 
criminal  in  the  eye  of  the  law  so  long  as  the 
sentence  remains  in  force^  because  he  has 
been  adjudged  guilty  of  a  crime.  As  he 
may  escape,  the  same  as  a  convict  whose 
only  sentence  is  to  imprisonment,  he  comes 
within  the  spirit  of  the  law.  He  also  comes 
within  the  letter,  because  he  is  "received  un- 
der sentence/'  and  "solitary  confinement  at 
said  state  prison"  is  a  part  of  the  sentence 
imposed  by  command  of  the  statute.  The 
legislature  did  not  intend  that  those  im- 
prisoned for  the  most  serious  crime  known 
to  the  law,  even  for  safe-keeping  and  dur- 
ing a  short  period,  should  be  exempt  from 
the  general  rule  designed  to  facilitate  the 
recapture  of  escaped  prisoners.  The  meas- 
urements and  record,  therefore,  were  made 
by  authority  of  law,  and  became  the  prop- 
erty of  the  state,  which  paid  "the  necessary 
expenses  incurred"  for  the  purpose.  Laws 
1896,  p.  402,  chap.  440,  §  2.  They  were 
public  records,  and  were  beyond  the  control 
of  the  Superintendent  of  Prisons,  except 
for  preservation  and  use.  He  had  no  power 
to  destroy  them,  or  give  them  away,  or 
surrender  them,  even  to  one  who,  although 
under  judgment  of  death  when  they  were 
made,  was  finally  adjudged  not  guilty.  The 
custodian  of  a  public  record  cannot  deface 
it  or  give  it  up  without  authority  from  the 
same  source  which  required  it  to  be  made. 
The  statute  directed  the  Superintendent  to 
make  the  record,  and  when  he  made  it  the 
state  made  it,  and  it  has  not  authorized 
him  to  destroy  it  under  any  circumstances, 
not  even  to  relieve  a  citizen  from  an  unjust 
reflection  upon  his  character.  It  would  be 
usurpation  of  power  for  him  to  surrender 
the  record,  or  for  the  court  to  direct  him 
to  do  so.  If  the  position  of  the  defendant 
is  sound,  where  is  the  destruction  of  public 
records  to  end?    What  may  become  of  the 


indictment,  the  minutes  of  the  clerk  record- 
ing the  verdict  of  guilty,  and  the  judgment 
of  conviction?  May  the  death  warrant  be 
withdrawn  from  the  custody  of  the  warden, 
although  it  is  the  only  authority  he  had  for 
the  imprisonment  of  Molineux  while  he  was 
awaiting  execution  T  Even  the  courts,  which 
have  control  of  their  own  records,  do  not  di- 
rect one  made  through  error  to  be  physically 
destroyed,  although  they  vacate  it  and  di- 
rect that  it  shall  be  held  for  naught.  Our 
order  of  reversal  and  the  judgment  acquit- 
ting the  defendant  are  public  records,  open 
to  the  inspection  of  all,  which  neutralize 
every  legal  presumption  against  him  aris- 
ing from  the  judgment  of  conviction. 

While  the  courts  can  command  the  SU' 
perintendent  of  Prisons  to  do  his  duty,  it 
is  not  his  duty  to  give  up  a  record  made  un- 
der the  authority  of  a  statute,  and,  untU 
the  I^slature  makes  it  his  duty  to  sur- 
render the  record  in  question,  it  should  re- 
main in  his  custody,  because  the  state  put 
it  there,  and  has  not  authorized  its  removal. 
An  innocent  man  accused  of  crime  is  some- 
times compelled  to  make  sacrifice  and  un- 
dergo suffering  for  the  benefit  of  society. 
Like  payment  of  taxes  and  service  upon 
juries,  it  is  part  of  the  price  paid  for  the 
privilege  of  living  in  a  country  governed  by 
law.  One,  for  the  good  of  all,  may  be  re- 
quired to  submit  to  imprisonment,  incur 
expense,  and  endure  mental  distress,  be- 
cause the  state  cannot  exist  without  the 
preservation  of  order,  and  order  cannot  be 
preserved  without  the  punishment  of  the 
guilty,  which  necessarily  involves,  some- 
times, the  trial  of  the  innocent.  There  is 
no  relief  for  this  apparent  injustice  ex- 
cept through  the  legislature,  and  to  that 
body  alone  the  appellant  should  look  for 
relief  from  the  annoyance  of  which  he  now 
complains. 

The  order  appealed  from  $hould  he  af* 
firmed^  with  costs. 

PAJrker,  Ch.  J.,  and  Ony,  03iiMi, 
Halslit,  Martiiiy  and  Cvllen,  JJ.,  con- 
cur. 
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Ruth  E.  MACDONALD,  Petitioner, 

V, 

TEFFT-WELLER  COMPANY  et  dl.,  Reepte. 

(128  Fed.  881.) 

The   obllffatloB   of   a  married   woman, 
not  a  free  trader,  to  par  for  goo4ku 


which  form  part  of  a  stock  In  trade  with 
which  she  is  carrying  on  business,  which 
may,  in  equity,  be  enforced  a^inst  her  sep- 
arate estate,  is  a  "debt**  within  the  mean* 
Ing  of  the  clause  of  the  bankruptcy  act  re- 
lating to  involuntary  banlcraptcy  proceed- 
ings. 

(March  1,  1904.) 


NoTi. — ^Aa  to  what  constitutes  a  debt  prova- 
ble in  proceedings  in  bankruptcy,  see  also,  in 
this  series,  Noyes  ▼.  Hubhard,  15  L.  B.  A. 
304 :  Barclay  v.  Barclay,  51  L.  B.  A.  351 ;  Fite 
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V.  Fite,  53  L.  B.  A.  265 ;  Atkins  y.  Wilcox,  63 
L.  B.  A.  118;  Cobb  ▼.  Overman,  64  L.  B.  A. 
369 ;  Colwell  v.  Tinker,  68  L.  B.  A.  765 ;  and 
McKlttrlck  V.  Cahoon,  62  L.  B.  A  757. 
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PEmiOK  by  defendant  for  a  revision  of 
bankruptcy  proceedings  instituted 
against  a  married  woman  who  was  carrying 
on  business  as  a  merchant.    Denied. 

Statement  by  Pardee,  Circuit  Judge: 
Involuntary  proceedings  were  commenced 
in  the  court  below  by  filing  the  following 
petition : 

"To  the  Honorable  James  W.  Locke, 
Judge  of  the  District  Court  of  the  United 
States  for  the  Southern  District  of  Florida: 
The  petition  of  the  Teflft-Weller  Company, 
a  corporation  organized  and  existing  under 
the  laws  of  the  state  of  New  York,  and 
Frederick  A.  Constable,  Alfred  G.  Evans, 
and  the  estate  of  Hicks  Arnold,  partners 
doing  business  as  Arnold,  Constable,  & 
Company,  and  John  T.  Sherman  and  Charles 
A.  Sherman  and  Aaron  L.  Reid,  partners 
doing  business  as  Sherman,  Reid,  &  Com- 
pany, all  of  the  city  of  New  York  and'  state 
of  New  York,  respectively  shows  that  Ruth 
E.  MacDonald  is  a  married  woman,  who, 
with  her  husband,  M.  G.  MacDonald,  has  for 
many  years  resided  in  the  city  of  Jackson- 
ville, Duval  county,  Florida,  and  is  a  citizen 
and  resident  of  said  city,  county,  and  state; 
that  the  said  Ruth  E.  MacDonald  for  sev- 
eral years  preceding  the  filing  of  this  peti- 
tion has  been  engaged  in  the  business  of 
buying,  selling,  and  trading  in  dry  goods, 
millinery,  notions,  bric-a-brac,  and  other 
goods,  wares,  and  merchandise  in  the  city 
of  Jacksonville^  Duval  county,  Florida,  and 
has  conducted  said  business  in  her  own 
name,  under  the  style  of  Mrs.  M.  G.  Mac- 
Donald; that  the  said  business,  and  said 
goods,  wares,  and  merchandise,  store,  and 
office  fixtures  and  furniture  and  store  ac- 
counts are  her  separate  personal  property, 
and  that  the  amounts  due  by  said  Ruth  E. 
MacDonald  in  the  conduct  of  said  business 
to  petitioners,  hereinafter  referred  to,  were 
incurred  by  her  for  the  purchase  price  of 
the  personal  property,  to  wit,  stock  of  goods 
in  the  store  and  business  of  said  Ruth  E. 
MacDonald,  and  went  to  the  increase  of  her 
separate  personal  property;  and  that  she 
therefore  charged  her  separate  property 
with  the  payment  of  the  same;  that  the 
said  Ruth  E.  MacDonald  has  for  the  great- 
er portion  of  six  months  next  preced- 
ing the  date  of  filing  this  petition  had 
her  principal  place  of  business  and  resided 
in  the  city  of  Jacksonville,  Duval  county, 
Florida,  and  the  district  aforesaid,  and 
owes  debts  to  the  amount  of  $1,000;  that 
your  petitioners  are  creditors  of  said  Ruth 
E.  MacDonald,  having  provable  claims 
amounting  in  the  aggregate,  in  excess  of 
securities  held  by  them,  to  the  sum  of  $500 ; 
that  the  nature  and  amount  of  your  peti- 
tioners' claim  are  as  follows:  That  the 
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claim  of  the  Tefft-Weller  Company  consists 
of  an  open  account  for  the  sum  of  two  hun- 
dred and  thirty-seven  and  21/100  dollars 
(237.21),  and  is  for  goods,  wares,  and  mer- 
chandise sold  and  delivered  by  said  the 
Tefft-Weller  Company  to  said  Ruth  E.  Mac- 
Donald, doing  business  as  Mrs.  M.  G.  Mac- 
Donald; that  said  goods,  wares,  and  mer- 
chandise, so  sold  and  delivered  by  said  the 
Tefft-Weller  Company  to  said  Ruth  E.  Mac- 
Donald, went  to  the  increase  of  her  sepa- 
rate personal  property,  and  she  thereby 
charged  her  separate  property  with  the  pay- 
ment of  the  same;  that  the  claim  of  Fred- 
erick A.  Constable,  Alfred  G.  Evans,  and 
the  estate  of  Hicks  Arnold,  partners  doing 
business  as  Arnold,  Constable,  &  Company, 
consists  of  an  open  account  for  the  sum  of 
three  hundred  and  thirteen  and  12/100  dol- 
lars ($313.12),  and  is  for  goods,  wares,  and 
merchandise  sold  and  delivered  by  said 
Arnold,  Constable,  &  Company  to  said  Ruth 
E.  MacDonald,  doing  business  as  Mrs.  M.  G. 
MacDonald ;  that  said  goods,  wares,  and  mer- 
chandise, so  sold  and  delivered  by  said  Ar- 
nold, Constable,  &  Company  to  said  Ruth 
E.  MacDonald,  went  to  the  increase  of  her 
separate  personal  property,  and  she  thereby 
charged  her  separate  property  with  the  pay- 
ment of  the  same;  that  the  claim  of  John 
T.  Sherman  and  Charles  A.  Sherman  and 
Aaron  L.  Reid,  partners  doing  business  as 
Sherman,  Reid,  &.  Company,  consists  of  an 
open  account  for  the  sum  of  one  hundred 
and  eighty-one  and  1/100  dollars  ($181.01), 
and  is  for  goods,  wares,  and  merchandise 
sold  and  delivered  by  said  Sherman,  Reid, 
&  Company  to  said  Ruth  E.  MacDonald, 
doing  business  as  Mrs.  M.  G.  MacDonald; 
that  said  goods,  wares,  and  merchandise,  so 
sold  and  delivered  by  said  Sherman,  Reid, 
&  Company  to  said  Ruth  E.  MacDonald, 
went  to  the  increase  of  her  separate  per- 
sonal property,  and  she  thereby  charged  her 
separate  property  with  the  payment  of  the 
same.  And  your  petitioners  further  repre- 
sent that  the  said  Ruth  E.  MacDonald,  do- 
ing business  as  Mrs.  M.  G.  MacDonald,  is 
insolvent,  and  that  within  four  months  next 
preceding  the  date  of  filing  this  petition  the 
said  Ruth  E.  MacDonald  committed  an  act 
of  bankruptcy,  in  that  she  did  heretofore, 
to  wit,  on  the  26th  day  of  May,  1903,  while 
insolvent,  execute  and  deliver  to  the  Mer- 
cantile Exchange  Bank,  a  corporation  or- 
ganized and  existing  under  the  laws  of  the 
state  of  Florida,  and  a  creditor  of  the  said 
Ruth  E.  MacDonald,  doing  business  as  Mrs. 
M.  G.  MacDonald,  a  chattel  mortgage  for 
forty-four  hundred  dollars  ($4,400.00),  on 
the  lease  of  Ruth  E.  MacDonald,  in  the 
name  of  Mrs.  M.  G.  MacDonald,  to  store 
number  102  West  Forsyth  street,  in  the 
city  of  Jacksonville,  Duval  county,  Florida, 
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and  all  of  the  personal  property  of  said 
Ruth  E.  MacDonald,  under  the  name  of  Mrs. 
M.  G.  MacDonaldy  therein  contained,  con- 
sisting, among  other  things,  of  dry  goods, 
millinery,  notions,  bric-a-brac,  vases,  art 
household  furnishings,  and  other  merchan- 
dise and  stock  in  trade,  kept  and  exposed 
for  sale  in  said  storeroom,  and  also  all 
Office  and  store  fixtures  and  furniture,  safe, 
shelves,  show  cases,  and  furnishings,  and 
also  all  such  other  personal  property  in 
said  storeroom  contained,  said  property  be- 
ing described  in  said  mortgage  as  'being  the 
separate  statutory  property  of  the  said  Ruth 
E.  MacDonald,'  and  that  thereafter,  to  wit, 
on  the  27th  day  of  May,  1903,  the  said 
mortgage  was  recorded  in  the  public  records 
of  Duval  county,  Florida,  in  Mortgage  Book 
11,  at  page  273;  that  said  mortgage  was 
given  for  the  purpose  and  with  the  intent 
of  securing  and  preferring  the  said  Mercan- 
tile Exchange  Bank  over  other  creditors  of 
the  same  class  of  the  said  Ruth  £.  Mac- 
Donald;  that  the  effect  of  the  enforcement 
of  such  mortgage  will  be  to  enable  the  said 
Mercantile  Exchange  Bank,  one  of  the  cred- 
itors of  the  said  Ruth  E.  MacDonald,  to  ob- 
tain a  greater  percentage  of  its  debt  than 
any  other  of  such  creditors  of  the  same 
class.     Wherefore,"  etc. 

Mrs.  MacDonald  appeared  by  counsel,  and 
filed  demurrer  to  the  foregoing  petition  on 
the  following  grounds :  ''  ( 1 )  There  are  not 
three  or  more  citizens  of  the  alleged  bank- 
rupt petitioners  in  the  above-entitled  peti- 
tion; (2)  that  there  arc  not  three  petition- 
ers, creditors  of  the  alleged  bankrupt,  par- 
ties to  the  above-mentioned  petition;  (3) 
that  the  'Estate  of  Hicks  Arnold'  cannot  be 
a  party  to  this  cause  in  such  words;  (4) 
that  a  partnership  consisting  partly  of  the 
'Estate  of  Hicks  Arnold'  cannot  be  one  of 
the  three  petitioners  required  by  law  in  a 
petition  for  an  involuntary  adjudication  in 
bankruptcy;  (5)  that  a  married  woman  re- 
siding in  Florida  cannot  be  adjudicated  a 
bankrupt;  (6)  that  there  is  no  personal  lia- 
bility for  her  obligations  resting  upon  a  mar- 
ried woman  residing  and  doing  business 
within  the  state  of  Florida,  which  obliga- 
tions would  be  enforceable  against  her»  and 
that  a  married  woman  cannot  be  adjudicat- 
ed a  bankrupt:  (7)  that  in  this  court  a 
married  woman  not  a  free  dealer  cannot  be 
adjudicated  a  bankrupt." 

The  court  below  overruled  the  demurrer, 
and  this  court  is  asked  to  revise  the  pro- 
ceedings on  the  following  grounds:  "That 
a  married  woman  residing  in  Florida  cannot 
be  adjudicated  a  bankrupt ;  that  there  is  no 
personal  liability  for  her  obligations  resting 
upon  a  married  woman  residing  and  doing 
business  within  the  state  of  Florida,  which 
obligations  would  be  enforceable  against 
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her,  and  that  a  married  woman  cannot  be 
adjudicated  a  bankrupt;  that  in  this  court 
a  married  woman  not  a  free  dealer  cannot 
be  adjudicated  a  bankrupt." 

Argued  before  Pardee,  Circuit  Judge,  and 
Speer  and  Newman,  District  Judges. 

Meeere,  Fraaela  P.  Flemlas,  Fnuiols 
P.  Plemlas,  Jr.,  and  Dirilliam  B.  Owes* 

for  petitioner: 

Under  the  common  law,  a  married  woman 
cannot  contract  a  debt  for  which  she  has  a 
personal  liability.  The  laws  of  Florida 
have  not  changed  such  disability,  except  in 
the  ease  of  a  married  woman  who  has  been 
granted  a  license  to  manage  her  estate  and 
become  a  free  dealer. 

DolVner  v.  iSfnoto,  16  Fla.  86;  Firei  Nat. 
Bank  v.  UWachkowitz  (Fla.)  35  8o.  22; 
Lewis  V.  Yale,  4  Fla.  418;  Re  Goodman^ 
5  Biss.  401,  Fed.  Cas.  No.  6,540;  Re  How- 
land;  2  Nat.  Bankr.  Reg.  367,  Fed.  Cas.  No. 
6,791;  Scott  V.  Morley,  L.  R.  20  Q.  B.  Div. 
120,  67  L.  J.  Q.  B.  N.  S.  43,  67  L.  T.  N.  S. 
919,  36  Week.  Rep.  67,  4  Morrell,  286,  52 
J.  P.  230;  Re  Gardiner,  L.  R.  20  Q.  B.  Div. 
249,  67  L.  J.  Q.  B.  N.  S.  149.  58  L.  T.  N.  S. 
119,  36  Week.  Rep.  142,  5  Morrell,  1;  E» 
parte  Jones,  L.  R.  12  Ch.  Div.  484,  48  L. 
J.  Bankr.  N.  S.  109,  40  L.  T.  N.  S.  790,  28 
Week.  Rep.  287,  44  J.  P.  66. 

Where,  as  in  Florida,  the  law  points 
out  the  method  whereby  a  married  woman 
may  manage  her  estate,  contract,  sue,  and 
be  sued,  and  bind  herself  as  if  unmarried, 
a  failure  to  pursue  the  law  in  that  regard 
leaves  her  within  the  common-law  disability 
which  that  statute  provides  the  means  of 
removing. 

Re  Slichter,  2  Nat.  Bankr.  Reg.  336,  Fed. 
Cas.  No.  12,943;  Re  Kinkead,  3  Biss.  405, 
Fed.  Cas.  No.  7,824;  Re  Lyons,  2  Sawy. 
524,  Fed.  Cas.  No.  8,649. 

Messrs.  Cl&Ajrlea  M.  Cooper  and  Jolia 
C.  Oooper,  for  respondents: 

Wherever,  and  to  whatever  extent,  a  mar- 
ried woman  may  incur  debts  and  charge 
her  separate  property  or  estate  in  the  car- 
rying on  of  such  business  as  is  subject  to 
the  bankruptcy  act,  she  may  be  put  into  in- 
voluntary bankruptcy. 

Bradenburg,  Bankr.  p.  80,  5  11;  Re  Kin- 
kead, 3  Biss.  405,  Fed.  Cas.  No.  7,824;  Las- 
trapes  V.  Blanc,  3  Woods,  134,  Fed.  Cas.  No. 
8,100;  Re  Goodman,  5  Biss.  401,  Fed.  Cas. 
No.  5,640 ;  Re  Rowland,  2  Nat.  Bankr.  R^. 
357,  Fed.  Cas.  No.  6,791 ;  Re  Collins,  3  Biss. 
415,  Fed.  Cas.  No.  3,006. 

Under  the  Constitution  and  laws  of  Flor- 
ida a  married  woman  may  acquire  separate 
property  of  her  own,  real  and  personal,  by 
purchase  or  otherwise;  and  her  personal 
property  may   be   charged   in   equity,   and 
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sold  for  debts  incurred  by  her  for  the  price 
of  any  property  purchased  by  her. 

Fla.  Const,  art.  11,  §§  1,  2;  Fla.  Rev. 
Stat.  S  2070. 

A  married  woman  may  conduct  a  mercan- 
tile business  and  incur  debts  in  the  pur- 
chase of  goods.  Such  obligations  of  a  mar- 
ried woman  are  debts. 

Halle  Y.  Einstein,  34  Fla.  680,  16  So. 
554;  Halle  v.  Meinhard  Bros.  34  Fla.  607, 
16  So.  559. 

Proceedings  in  bankruptcy  are  regarded 
as  proceedings  in  equity,  and  are  to  be  gov- 
erned by  the  rules  and  analogies  of  equity 
jurisprudence. 

Re  Schuyler,  3  Ben.  200,  Fed.  Gas.  No. 
12.494. 

Pardee,  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

The  question  presented  is  whether,  under 
the  facts  alleged  in  the  petition  in  this  case, 
a  married  woman  in  the  state  of  Florida, 
having  separate  statutory  property,  and  en- 
gaging in  trade,  buying,  and  selling  on  her 
own  account,  but  not  a  free  dealer,  can  be 
adjudicated  a  bankrupt  under  the  bankrupt 
law  of  1898. 

Under  §§  1505-1509,  Fla.  Rev.  Stat.  1892, 
a  married  woman  may  have  her  disabilities 
removed,  and  she  may  have  a  license  as  a 
free  dealer  authorized  to  contract,  sue,  and 
be  sued,  and  in  all  respects  to  bind  herself 
as  if  she  were  unmarried.  See  Martinez  v. 
Wordy  19  Fla.  175. 

By  article  2  of  the  Constitution  of  the 
state  of  Florida  of  1885  it  is  provided : 

"Sec.  1.  All  property,  real  and  personal, 
of  a  wife,  owned  by  her  before  marriage,  or 
lawfully  acquired  afterward  by  gift,  devise, 
bequest,  descent,  or  purchase,  shall  be  her 
separate  property,  and  the  same  shall  not 
be  liable  for  the  debts  of  her  husband  with- 
out her  consent  given  by  some  instrument 
in  writing,  executed  according  to  the  law 
respecting  conveyances  by  married  women. 

"Sec.  2.  A  married  woman's  separate  real 
or  personal  property  may  be  charged  in 
«quity  and  sold,  or  the  uses,  rents,  and 
profits  thereof  sequestrated  for  the  pur- 
chase money  thereof;  or  for  money  or  things 
due  upon  any  agreement  made  by  her  in 
writing  for  the  benefit  of  her  separate  prop- 
erty; or  for  the  price  of  any  property  pur- 
chased by  her.  or  for  labor  and  material 
used  with  her  knowledge  or  assent  in  the 
construction  of  buildings,  or  repairs,  or  im- 
provements upon  her  property,  or  for  agri- 
cultural or  other  labor  bestowed  thereon, 
with  her  knowledge  and  consent. 

"Sec.  3.  The  legislature  shall  enact  such 
laws  as  shall  be  necessary  to  carry  into  ef- 
:fect  this  article." 

It  does  not  appear  that  there  has  been 
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any  legislation  under  9  3  of  said  article,  but 
"it  is  well  settled,"  says  the  Florida  su- 
preme court  in  First  Nat,  Bank  v.  Hirsch- 
kowite  (Fla.)  35  So.  22.  "In  an  unbroken  . 
line  of  decisions,  beginning  with  Letcis  v. 
Tale,  4  Flo.  418,  down  to  the  present  time, 
this  court  has  held  that  *a  feme  covert  is 
not  competent  to  enter  into  contracts  so  as 
to  give  a  personal  remedy  against  her.'  As 
was  said  in  DoUnor  v.  Snow,  16  Fla.  86:  *At 
common  law  the  promissory  note  of  a  mar- 
ried woman  is  void.  The  Constitution  and 
statute  of  this  state  make  no  change  in 
this  respect.  Neither  at  law,  nor  in  equity, 
can  she  bind  herself  so  as  to  authorize  a 
personal  judgment  against  her.'  Under  the 
rule  laid  down  in  these  decisions,  appellants 
could  not  have  proceeded  at  law  agdinst  the 
said  married  woman,  Dora  Hirschkowitz, 
and  hence  could  not  have  reduced  their 
claims  to  judgment.  Also  see  Crawford  v. 
Feder,  34  Fla.  397,  16  So.  287." 

In  the  headnotes  to  this  report,  which  in 
Florida  are  prepared  by  the  judges,  No.  1 
reads  as  follows:  "At  common  law  the 
promissory  note  of  a  married  woman  is 
void.  The  Constitution  and  statutes  of  this 
state  make  no  change  in  this  respect,  unless 
said  married  woman  shall  have  been  made 
a  free  dealer.  Neither  at  law  nor  in  equity 
can  she  bind  herself  so  as  to  authorize  a 
personal  judgment  against  her." 

The  court  further  says:  "It  is  also  the 
settled  law  of  this  state  that  'where  a  mar- 
ried woman  carries  on  business  in  her  own 
name,  having  property  employed  in  such 
business,  and  purchases  goods  upon  her  sole 
credit  for  the  purpose  of  such  business,  her 
separate  property  may  be  subjected  in 
equity  to  the  payment  of  claims  for  money 
due  for  such  purchases.'    BUimer  v.  Pollak, 

18  Fla.  707.     See  also  Staley  v.  Hamilton, 

19  Fla.  275;  Oarvin  v.  Watkins,  29  Fla. 
151,  10  So.  818;  Halle  v.  Einstein,  34  Fla. 
589,  16  So.  554.  In  Crawford  v.  Gamble,  22 
Fla.  487,  it  was  held  that  'merchandise  pur- 
chased by  a  married  woman  who  is  conduct- 
ing a  mercantile  business  in  her  own  name 
is  her  separate  statutory  property.' " 

From  these  references  to  the  law  in  Flor- 
ida it  appears  that  a  married  woman  hav- 
ing separate  statutory  property,  although 
not  a  free  dealer,  can  lawfully  carry  on 
business,  buy  and  sell  upon  her  sole  credit, 
and  thus  contract  obligations  binding  upon 
her  property  in  all  respects  as  if  she  were 
a  feme  sole,  except  that  she  cannot  be  held 
personally  liable  at  law;  the  creditors' legal 
remedy  upon  her  contracts  being  in  equity, 
under  which  all  her  separate  property  may 
be  taken.  That  is  to  say,  that  such  married 
woman  may  contract  a  debt  which  she  mor- 
ally owes, — owes  in  equity  and  good  con- 
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science,  lawfully  owes, — ^but  which  she  can- 
not be  personally  adjudged  to  pay. 

Is  the  limited  obligation  thus  resulting  a 
,  ''debt,"  within  the  meaning  of  the  word  as 
used  in  5  4  of  the  bankrupt  law  of  1898  T 
Clause  "a,"  §  4,  bankr.  law,  July  1,  1898  T 
chap.  641  (30  Stat,  at  L.  647,  U.  S.  Comp. 
Stat.  1901,  p.  3423),  provides  that  "any 
person  who  owes  debts,  except  a  corporation, 
shall  be  entitled  to  the  benefits  of  this  act 
as  a  voluntary  bankrupt."  Clause  **b"  pro- 
vides that  ''any  natural  person,  except  a 
wage  earner,  or  a  person  engaged  chiefly  in 
farming  or  the  tillage  of  the  soil,  any  unin- 
corporated company,  and  any  corporation 
engaged  principally  in  manufacturing,  trad- 
ing, printing,  publishing,  or  mercantile  pur- 
suits, owing  debts  to  the  amount  of  $1,000 
or  over,  may  be  adjudged  an  involuntary 
bankrupt  upon  default,  or  an  impartial 
trial,  and  shall  be  subject  to  the  provisions 
and  entitled  to  the  benefits  of  this  act." 
Blackstone  defines  a  "debt"  as  follows:  "A 
sum  of  money  due  by  certain  and  express 
agreement,  as  by  bond  for  a  determinate 
sum,  a  bill  or  note,  a  special  bargain,  or  a 
rent  reserved  on  a  lease,  where  the  quantity 
is  fixed  and  specific,  and  does  not  depend 
upon  any  subsequent  valuation  to  settle  it." 
3  Bl.  Com.  164.  Again:  "Any  contract,  in 
short,  whereby  a  determinate  sum  of  money 
becomes  due  to  any  person  and  is  not  paid, 
but  remains  in  action  merely,  is  a  contract 
of  debt.*'  2  Bl.  Com.  464.  "The  word  'debt' 
is  of  large  import,  including  not  only  debts 
of  record  or  judgments  and  debts  by  special- 
ty, but  also  obligations  arising  under  sim- 
ple contract  to  a  very  wide  extent,  and  in 
its  popular  sense  includes  all  that  is  due 
to  a  man  under  any  form  of  obligation  or 
promise."  Gray  v.  Bennett,  3  Met.  522,  526; 
Shane  v.  Francis,  30  Ind.  93.  "A  'debt'  sig- 
nifies whatever  one  owes.  There  is  always 
some  obligation  that  it  shall  be  paid,  but 
the  manner  in  which,  or  the  condition  upon 
which,  it  is  to  be  paid,  or  the  means  of  re- 
covering payment,  do  not  enter  into  the  defi- 
.nition."  Rodman  v.  Munaon,  13  Barb.  197. 
"A  debt  is  a  sum  of  money  due  by  contract, 
express  or  implied."  Perry  v.  Washburn, 
20  Cal.  350.  Section  1  of  the  bankrupt  law 
of  July  1,  1898,  chap.  541,  which  gives  the 
meaning  of  words  and  phrases  used  in  the 
act,  provides  in  paragraph  11  (30  Stat,  at 
L.  544,  U.  S.  Comp.  Stat.  1901,  p.  3419), 
"  'debt'  shall  include  any  debt,  demand,  or 
claim  provable  in  bankruptcy,"  and  S  63 
(30  Stat,  at  L.  562,  U.  S.  Comp.  Stat.  1901, 
p.  3447),  relating  to  debts  which  may  be 
proved,  provides  as  follows:  "Debts  of  the 
bankrupt  may  be  proved  and  allowed 
against  his  estate  which  are  .  .  .  (4) 
founded  upon  an  open  account  or  upon  a 
contract  express  or  implied." 
65  L.  R.  A. 


These  broad  definitions  of  "debt"  from  the 
text-books,  adjudicated  cases,  and  the  bank- 
rupt law  all  clearly  include  the  obligation 
lawfully  contracted  by  a  married  woman, 
not  a  free  dealer,  in  the  state  of  Florida, 
dealing  with  her  separate  estate. 

We  are  referred  to  no  adjudicated  cases 
on  the  question  as  to  whether  a  married 
woman  can  be  adjudicated  a  bankrupt  under 
the  present  law, — all  the  cases  cited  are 
imder  other  and  former  laws. 

The  English  cases  cited,  and  much  relied 
on  by  counsel  for  petitioner  {Ex  parte 
Jones,  L.  R.  12  Ch.  Div.  484,  48  L.  J.  Bankr. 
N.  S.  109,  40  L.  T.  N.  S.  790,  28  Week.  Rep. 
287,  44  J.  P.  66,  and  Re  Gardner,  L.  R.  20 
Q.  B.  Div.  249,  67  L.  J.  Q.  B.  N.  S.  149,  58 
L.  T.  N.  S.  119,  36  Week.  Rep.  142,  6  Mor- 
rell,  1),  lose  much  of  their  force  here,  be- 
cause the  married  women's  property  act  (45 
Si  46  Vict)  provides:  "Every  woman  carry- 
ing on  a  trade  separately  from  her  husband 
should  in  respect  of  her  separate  property, 
be  subject  to  the  bankruptcy  laws  in  the 
same  way  as  if  she  were  a  feme  sole,"  And 
S  162  of  the  bankruptcy  act  provides: 
"Nothing  in  this  act  shall  affect  the  provi- 
sions of  the  married  women's  property  act 
1882." 

Re  Kinkead,  3  Biss.  406,  Fed.  Cas.  No. 
7,824,  a  case  decided  under  the  law  of  1867, 
wherein  it  was  held  that  a  married  woman 
residing  in  Illinois  could  be  adjudicated  a 
bankrupt,  seems  to  have  turned  upon  the 
laws  of  Illinois  with  regard  to  the  rights  of 
married  women.  In  the  note  by  the  learned 
reporter  in  that  case  many  of  the  current 
decisions  in  this  country  and  in  England 
are  reviewed,  and  the  reporter  sums  up  as 
follows:  "Impossible  as  it  may  be  to  rec- 
oncile the  decisions  on  the  general  question 
of  the  rights  and  liabilities  of  married  wo- 
men, the  duty  of  the  Federal  courts  in  ad- 
ministering the  bankrupt  act  would  seem 
to  be  simply  to  determine  the  status  of  a 
married  woman  under  the  existing  laws  of 
the  state  where  the  jurisdiction  is  to  be  ex- 
ercised, and  administer  the  act  upon  the 
basis  of  the  principles  thus  discovered.  The 
foundation  of  bankruptcy  proceedings  is  in- 
debtedness; but  the  bankrupt  act  does  not 
make  any  new  standard  of  liability, — it 
simply  operates  upon  those  already  exist- 
ing. The  application  of  the  act  to  married 
women  depends,  clearly,  not  upon  their 
rights,  but  their  liabilities,  and  those  lia- 
bilities are  determined  by  the  law  of  the 
forum  where  the  jurisdiction  is  invoked." 

From  what  has  been  said,  it  follows  that 
we  do  not  agree  with  the  learned  counsel, 
whose  able  oral  argument  and  exhaustive 
brief  have  received  our  close  attention,  that 
the  test  is  whether  the  contracts  of  an  al- 
leged  bankrupt  can  be  enforced  by   judg- 
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ment  in  personam,  but  rather  is  whether 
the  said  contracts  constitute  an  existing  in- 
debtedness. 

The  object  of  the  bankrupt  law  is  twofold, 
— ^the  benefit  of  the  creditors  and  the  relief 
of  the  bankrupt.  Mr.  Justice  Story  de- 
scribes a  bankrupt  law  as  '^a  law  for  the 
benefit  and  relief  of  creditors  and  their 
debtors  in  cases  in  which  the  latter  are  un- 
able or  unwilling  to  pay  their  debts."  2 
Story,  Const.  §  1113,  note  2.  Mr.  Stephen 
speaks  of  it  as  '*a  system  of  law  of  a  pecul- 
iar and  anomalous  character,  intended  to 
afford  to  the  creditors  of  persons  engaged  in 
trade  a  greater  security  for  tbe  collection 
of  their  debts  than  they  enjoyed  at  common 
law  under  the  ordinary  remedy  by  action." 
2  Stephen,  Com.  189.  It  cannot  be  neces- 
sary that  both  objects  shall  be  attainable  in 
order  to  warrant  proceedings  in  bankruptcy. 
In  many,  perhaps  a  majority,  of  cases,  the 
relief  to  the  bankrupt  is  the  only  question, 
for  there  are  no  assets  to  distribute,  and  in 
many  other  cases  the  benefit  and  relief  of 
creditors  is  the  only  object.  A  bankrupt 
may,  through  fraud,  have  lost  his  right  to 
a  discharge.  An  insolvent  corporation 
whose  property,  including  all  franchises, 
has  been  distributed  to  creditors  in  invol- 
untary proceedings  in  bankruptcy,  takes  lit- 
tle, if  anything,  by  a  discharge. 

But  this  can  be  said  for  the  petitioner, 
that,  if  she  is  discharged  in  bankruptcy,  and 


thereafter  she  is  sued  at  law  or  in  equity, 
she  can  plead  the  discharge  in  bankruptcy 
as  well  as  coverture,  and,  with  regard  to 
after-acquired  separate  property,  she  will 
be  relieved  from  all  her  present  obligations. 
The  l^;a],  as  well  as  the  general,  trend  of 
the  day  is  towards  emancipating  women, 
married  or  single,  from  all  legal  and  other 
disabilities  not  bearing  on  the  other  sex, 
and  particularly  in  all  directions  wherein 
she  is  thought  to  be  handicapped  in  earning 
a  living,  taking  care  of  her  property,  or 
carrying  on  business.  And  if  a  married 
woman  is  encouraged  and  permitted  to 
carry  on  business,  buy  and  sell, — in  short,  be 
a  trader,  as  she  is  in  Florida, — ^why,  when 
she  is  unfortunate  in  business  and  burdened 
with  debts,  shall  she  not,  like  the  married 
man,  be  entitled  to  claim  and  have  her  debts 
wiped  from  the  slate  imder  the  more  or  less 
wise  provisions  of  the  bankrupt  law? 

On  the  whole  matter,  we  conclude  that 
neither  the  terms  nor  the  policy  of  the  bank- 
rupt law  of  1898,  nor  any  outside  public 
policy,  preclude,  because  of  coverture,  a  wom- 
an owing  debts  exigible  against  her  prop- 
erty from  being  adjudicated  a  bankrupt; 
and  it  follows  that  the  question  stated  at 
the  b^inning  of  this  opinion  must  be  an- 
swered in  the  affirmative,  and  that  this 
petition  for  revision  he  denied. 

And  it  is  so  ordered. 
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John  KRAUSE  et  al,  Appts., 

V. 

CROTHERSVILLE  SCHOOL  TRUSTEES. 


(. 


.Ind.. 


.) 


1,  A  covenant  to  repair  a  atandinv 
bnlldinir  and  con«tract  an  annex 
thereto  which  shall  become  an  inte^al  part 
of  It  is  discharged  by  a  destruction  by  light- 
ning of  the  main  building  when  the  work  is 
practically  completed,  so  as  to  render  the 
repair  and  completion  of  the  annex  impossible 
without  the  reconstruction  of  the  main  build- 
lug. 

2.  Fall  are  to  complete  the  repair  of  a 
balldlnfc  and  the  conatractlon  of  an 
annex  thereto  a«  «oon  a«  pos«lble,  so 
that  the  main  building  is  destroyed  by  light- 
ning before  the  work  Is  completed  but  after 


it  might  have  been  done  does  not  deprive  the 
one  undertaking  the  work  of  the  benefit  of  the 
rule  that  relieves  him  from  his  covenant  in 
case  the  buildiug  upon  which  his  work  is  to 
be  done  is  destroved  without  his  fault. 

3.  Failure  to  contplete  conatractlon 
-vrork  a«  aoon  as  poaalble.  If  a  breach  of 
the  covenant  for  its  performance,  Is  waived  by 
proceeding  against  the  covenantor  for  failure 
to  replace  and  complete  the  work  after  the 
building  has  been  destroyed  by  fire. 

4.  The  offer  by  the  owner  of  a  balld- 
Inff  ^vhlch  another  has  contracted  to 
repair  and  add  to,  to  restore  It  after  It 
has  been  destroyed  by  lightning  when  the 
work  was  nearly  completed,  will  not  require 
the  contractor  to  comply  with  his  covenant 
and  reconstruct  and  complete  the  work  ac- 
cording to  the  original  contract. 

5.  TVhere  one  who  has  andertalcen  to 


Note. — As  to  effect  of  destruction  of  build- 
ing during  performance  of  contract  to  move  it, 
see.  in  this  series,  Angus  v.  Scully,  49  L.  R.  A. 
562. 

As  to  effect  on  building  contract  of  destruc- 
tion of  building  by  accident,  see  Butterfleld  v. 
Byron,  12  L.  R.  A.  571,  and  note. 

As  to  effect  of  intervening  impossibility  to 
perform  contract  generally,  see  Stewart  v. 
G5  L.  R.  A. 


Stone,  14  L.  R.  A.  215,  and  note;  Tarker  v.  Ma- 
comber,  16  L.  R.  A.  858 ;  Anderson  v.  L.  L.  May 
&  Co.  17  L.  R.  A.  555 ;  Remy  v.  Olds,  21  L.  R.  A. 
645 ;  Pengra  v.  Wheeler,  21  L.  R.  A.  726 ;  Fish- 
er V.  Walsh,  43  L.  R.  A.  810;  Smith  v.  North 
American  Transp.  &  Trading  Co.  44  L.  R.  A. 
557 ;  and  Board  of  Education  v.  Townsend,  52 
L.  R.  A.  868. 
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repair  and  add  to  a  building  baa 
paid  out,  in  the  execution  of  his  contract, 
more  tlian  he  has  received  at  the  time  of  the 
deatrnction  of  the  balldlns  by  lightning, 
anch  payments  which  hare  entered  into  the 
value  of  the  property  must  be  treated  as  an 
execution  of  the  contract  pro  tanto. 
O.  Provision  In  a  contract  for  the  re« 
pair  of,  and  addition  to,  a  bnlldlny, 
that  the  owner  "shall  not  be  in  any  manner 
responsible  for  any  loss  or  damage  that  shall, 
or  may,  happen  to  said  work  or  any  part 
thereof,"  does  not  throw  the  loss  caused  by 
the  accidental  destruction  of  the  building  by 
lightning  after  the  work  is  nearly  completed 
upon  the  contractor. 

7.  Tbe  qnestlon  of  tbe  riffbt  of  tbe 
ovrner  to  ln«are  a  bnildinff  which  an- 
other has  contracted  to  repair  and  enlarge 
has  no  bearing  upon  the  question  of  the  lia- 
bility of  the  contractor  to  comply  with  his 
contract  after  the  building  ha?  been  destroyed 
by  lightning. 

8.  One  who  baa  contracted  to  repair  a 
bon«e  for  an  entire  consideration  can- 
not, in  case  the  house  is  destroyed  by  light- 
ning when  the  work  is  nearly  completed,  so 
that  he  is  not  entitled  to  enforce  payment 
under  the  contract,  recover  the  value  of  the 
work  done  under  a  quantum  meruit. 

(March  0,  1904.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Circuit  Court  for  Bartholomew 
County  in  favor  of  plaintiffs  in  an  action 
brought  to  recover  upon  a  bond  executed  for 
the  faithful  performance  of  a  building  con- 
tract.   Reversed, 

The  facts  are  stated  in  the  opinion. 

Mciiara.  William  T.  Branamaa,  Mar- 
■ball  Hacker,  and  O.  H.  Monteomery, 
for  appellants : 

The  complaint  proceeds  upon  the  theory 
that  appellants  covenanted  to  repay  or  re- 
fund money;  whereas^  the  obligation  of 
their  bond  was  to  perform  work,  and  the 
measure  of  damages  in  case  of  a  breach  is 
the  difference  between  the  contract  price 
and  the  actual  or  reasonable  cost  of  causing 
the  work  to  be  done  by  others,  which  appel- 
lants agreed,  but  failed  to  perform. 

Lawion  v.  Fitchhurg  R.  Co.  8  Cush.  230, 

64  Am.  Dec.  753 ;  Chicago  d  R.  I.  R,  Co.  v. 
Ward,  16  HI.  622;  Indiana,  B.  d  W.  R.  Co. 
V.  Kocma,  105  Ind.  509,  5  N.  E.  549;  Indi- 
ana,  B.  d  W.  R.  Co.  v.  Adams,  112  Ind. 
305,  14  N.  E.  80. 

When  a  contract  is  made  with  reference 
to  the  continued  existence  of  some  person 
or  thing,  and  that  person  or  thing  ceases  to 
exist,  the  contract  is  discharged. 

Butierfield  v.  Byron,  153  Mass.  617,  12 
L.  R.  A.  571,  25  Am.  St.  Rep.  664,  27  N.  E. 
667 ;  Cook  v.  McCabe,  53  Wis.  250,  40  Am. 
Rep.  765,  10  N.  W.  507 ;  Siegel,  C.  d  Co.  v. 
Eaton  d  P.  Co.  165  111.  550,  46  N.  E.  449. 

A  contract  is  apportionable  when  the 
amount  of  consideration  to  be  paid  by  the 
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one  party  depends  upon  the  extent  of  per- 
formance by  the  other. 

2  Addison,  Contr.  869;  2  Parsons,  Contr. 
520;  Schwartz  v.  Saunders,  46  111.  18;  Bie- 
gel,  C.  d  Co.  V.  Eaton  d  P.  Co.  165  111. 
660,  46  K.  E.  449;  Richardson  v.  Shaw,  1 
Mo.  App.  234. 

Where  a  ooiitraet  is  apportionable  in  caae 
of  loss,  the  contractor  may  recover  pro  rata 
on  quantum  meruit. 

Hollis  V.  Chapfnan,  36  Tex.  1 ;  Siegel,  0. 
d  Co.  V.  Eaton  d  P.  Co.  165  111.  660,  46  N. 
E.  449;  Bailey  v.  Broum,  9  Ohio  C.  C.  455; 
Clark  y.  Busse,  82  111.  516;  Qleason  t. 
United  States,  33  Ct.  CI.  66;  Schwartz  y. 
Saunders,  46  111.  18 ;  Haynes  v.  Second  Bap- 
tist Church,  88  Mo.  286,  57  Am.  Rep.  413. 

An  extension  of  time  of  performance  by 
consent  or  mutual  agreement  will  not  defeat 
recovery  by  the  contractor  for  the  value  of 
work  done  and  destroyed. 

Gilbert  d  B.  Mfg.  Co.  v.  Butler,  146  Mass. 
82,  15  N.  E.  76;  Angus  v.  Scully,  176  Mass. 
357,  49  L.  R.  A.  662,  79  Am.  St  Rep.  318, 
57  N.  E.  674. 

Where  parties  themselves,  by  their  acts, 
give  their  contract  a  construction,  they  will 
be  held  to  such  construction  by  the  courts. 

Flagg  v.  Dryden,  7  Pick.  62;  DilUm  v. 
Masterson,  10  Jones  &  S.  176;  Dunn  v. 
SteuUng,  120  N.  Y.  232,  24  N.  E.  315; 
Eyster  v.  Parrott,  83  111.  617;  Frazier  v. 
Myers,  132  Ind.  71,  31  N.  E.  636;  Reissner 
V.  Oxley,  80  Ind.  684;  Toledo,  St.  L.  d  K. 
C.  R.  Co.  V.  Burgan,  9  Ind.  App.  604,  37  N. 
E.  31;  Childers  v.  First  Nat.  Bank,  147 
Ind.  430,  46  N.  E.  825;  Lyles  v.  Lescher, 
108  Ind.  385,  9  N.  E.  365. 

A  request  by  the  employer  for  perform- 
ance of  the  contract  after  the  lapse  of  the 
time  fixed  in  the  contract  for  full  perform- 
ance is  a  waiver  of  the  time  stipulated. 

Jordan  v.  Rhodjes,  24  Ga.  478;  Close  v. 
Clark,  16  Daly,  91,  9  N.  Y.  Supp.  638; 
Cummings  v.  Pence,  1  Ind.  App.  317,  27  N. 
E.  631. 

The  completion  of  work  to  the  amount  of 
$3,853  upon  a  contract  for  work  of  the  total 
value  of  $3,853.35  was  and  is  a  substantial 
performance  of  the  contract;  and  the  court 
cannot,  as  a  matter  of  law,  say  that  there 
was  not  a  substantial  performance. 

McLaughlin  v.  Child,  62  Ind.  412;  Rose 
V.  O'Riley,  111  Mass.  57;  Johnson  v.  De- 
Peyster,  60  N.  Y.  666;  Highton  v.  Dessau, 
46  N.  Y.  S.  R.  922,  19  N.  Y.  Supp.  395; 
D\indre  v.  Zimmerman,  17  Misc.  367,  39 
N.  Y.  Supp.  1086;  Bradford  v.  Whitoomb, 
11  Tex.  Civ.  App.  221,  32  S.  W.  671;  Nolan 
v.  Whitney,  88  N.  Y.  648;  Kane  v.  Stona 
Co.  39  Ohio  St.  1;  Merrow  v.  Huntoon,  25 
Vt.  9. 

Where  one  person  has  partly  performed  a 
contract    on    property    of    another,    which 
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property  is  destroyed  without  the  fault  of 
either  party,  the  contractor  may  recoTer  as 
upon  a  quantum  meruit  for  the  labor  and 
materials  performed  and  furnished  by  him 
under  such  contract,  and  especially  so  where 
the  contract  is  severable. 

Origgn  v.  Austin,  3  Pick.  22,  15  Am.  Dec 
175;  Brown  v.  Harris,  2  Gray,  359;  But- 
terfield  v.  Byron,  153  Mass.  517,  12  L.  R. 
A.  571,  25  Am.  St.  Rep.  654,  27  N.  E.  667; 
Cook  V.  McCahe,  53  Wis.  250,  40  Am.  Rep. 
765,  10  N.  W.  507;  Clark  v.  Franklin,  7 
Leigh,  1;  Hollis  v.  Chajnnan,  36  Tez.  1; 
Sieffel,  C.  d  Co,  v.  Eaton  d  P,  Co,  165  111. 
550,  46  N.  E.  449;  Schu^artz  v.  Baundera, 
46  111.  18;  Rawaon  v.  Clark,  70  111.  656; 
Cleary  v.  Sohier,  120  Mass.  210;  Bohool 
Diet,  No,  1  V.  Dauohy,  25  Conn.  530,  68 
Am.  Dec.  371;  Deafer  v.  Norton,  47  N.  Y. 
62,  7  Am.  Rep.  415. 

The  contract  having  been  made  upon  the 
implied  condition  that  the  old  school  build- 
ing would  continue  to  exist,  and  it  having 
been  destroyed  without  appellant's  fault, 
the  contract  was  absolved,  and  performance 
excused. 

Lord  V.  Wheeler,  1  Gray,  282;  Butterfield 
v.  Byron,  153  Mass.  517,  12  L.  R.  A.  571, 
26  Am.  St.  Rep.  664,  27  N.  E.  667;  Cook 
V.  MeCahe,  53  Wis.  250,  40  Am.  Rep.  765, 
10  N.  W.  507;  Angus  v.  Soully,  176  Mass. 
367,  49  L.  R.  A.  562,  79  Am.  St.  Rep.  318, 
57  N.  E.  6T4 ;  Siegel,  C,  d  Co.  "v.  Eaton  d 
P.  Co.  165  111.  550,  46  N.  E.  449. 

Defendants,  having  performed  work 
under  the  contract  as  found,  of  the  value 
of  $3,853,  and  received  thereon  $3,069.50, 
when  the  contract  was  absolved  without 
their  fault,  are  entitled  to  recover  of  appel- 
lee upon  their  cross-complaint  the  sum  of 
$783.50. 

Bollis  V.  Chapman,  36  Tex.  1;  Siegel,  C. 
d  Co.  V.  Eaton  d  P.  Co.  165  111.  550,  46 
N.  E.  449;  Bailey  v.  Brovm,  9  Ohio  C.  C. 
455. 

Messrs,  Staaslfer  A  Baker  and  Beba 
A.  Barnes,  for  appellees: 

When  one  undertakes  by  an  express  con- 
tract to  do  a  given  act  he  is  not  absolved 
from  liability  for  nonperformance,  even 
though  he  is  prevented  from  doing  the  same 
by  an  act  of  €rod.  In  that  class  of  cases,  if 
a  person  desired  to  absolve  himself  from 
liability  for  nonperformance  under  any  cir- 
cumstances, he  should  so  stipulate  in  his 
contract. 

1  Beach,  Contr.  §  218 ;  3  Am.  &  Eng.  Enc. 
Law,  p.  900;  1  Am.  &  Eng.  Enc.  Law,  2d 
ed.  p.  588;  Tompkins  v.  Dudley,  25  N.  Y. 
272,  82  Am.  Dec.  349;  Brumby  v.  Smith,  3 
Ala.  123;  School  Dist.  No.  1  v.  Dauohy,  25 
Conn.  530,  68  Am.  Dec.  371;  Adams  v. 
NiohoU,  19  Pick.  275,  31  Am.  Dec.  137; 
Harmony  v.  Bingham,  12  N.  Y.  99,  62  Am. 
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Dec.  142;  Puhlio  Schools  v.  Bennett,  27 
N.  J.  L.  513,  72  Am.  Dec  373;  Stees  v. 
Leofnard,  20  Minn..  494,  Gil.  448;  FUdew 
V.  Besley,  42  Mich.  100,  36  Am.  Rep.  433, 
3  N.  W.  278 ;  Cook  v.  MeCahe,  53  Wis.  250, 
40  Am.  Rep.  765,  10  N.  W.  507;  Butter- 
field  V.  Byron,  153  Mass.  517,  12  L.  R.  A. 
571,  25  Am.  St.  Rep.  654,  27  N.  E.  667; 
Wainscott  v.  Silvers,  13  Ind.  497 ;  Wood  v. 
Long,  28  Ind.  314;  Smith  v.  Dallas,  35  Ind. 
255;  Qoddard  v.  Debout,  40  Ind.  114;  Skil- 
len  V.  Waterv!orks  Co.  49  Ind.  193. 

Performance  is  said  in  such  case  to  be 
excused  where  there  is  an  implied  stipula- 
tion that  the  thing  contracted  about  shall 
continue  to  exist  until  the  time  for  per- 
formance has  expired. 

Taylor  v.  Caldwell,  3  Best  &  S.  826,  32 
L.  J.  Q.  B.  N.  S.  164,  8  L.  T.  N.  S.  356, 
11  Week.  Rep.  726;  Middlesem  Water  Co,  v. 
Knappmann  Whiting  Co.  64  N.  J.  L.  240, 
49  L.  R.  A.  572,  81  Am.  St.  Rep.  467,  45 
Atl.  692 ;  Haynes  v.  Second  Baptist  Church, 
88  Mo.  285,  57  Am.  Rep.  413;  Butterfield 
V.  Byron,  153  Mass.  517,  12  L.  R.  A.  571, 
25  Am.  St.  Rep.  654,  27, N.  E.  668;  Cook 
V.  McCabe,  63  Wis.  250,  40  Am.  Rep.  765, 
10  N.  W.  507. 

Performance  will  not  be  excused  where 
the  defendant  has  unreasonably  delayed  ful- 
filment of  his  contract  beyond  the  time  for 
performance. 

1  Beach,  Contr.  §  237,  p.  296. 

Where  there  was  an  offer  to  restore  the 
old  building,  substantial  performance  might 
still  have  been  had  notwithstanding  the  In- 
evitable accident. 

7  Am.  &  Eng.  Enc  Law,  2d  ed.  p.  148 ;  1 
Am.  &  Eng.  Enc  Law,  2d  e^.  p.  592,  note 
3;  Cook  V.  McCabe,  63  Wis.  260,  40  Am. 
Rep.  765,  10  N.  W.  507 ;  Drake  v.  Ooree,  22 
Ala.  409;  3  Am.  &  Eng.  Enc.  Law,  pp.  898, 
899,  and  note  1. 

Waiver,  to  be  binding,  must  operate  by 
way  of  estoppel,  or  be  supported  by  a 
valuable  consideration. 

28  Am.  &  Eng.  Enc.  Law,  p.  531. 

It  is  essential  of  an  estoppel  that  the  re- 
quest should  have  been  relied  upon. 

First  Nat,  Bank  v.  Williams,  126  Ind. 
429,  &6  N.  E.  75. 

The  inferential  fact  was  that  the  time 
for  the  performance  of  the  contract  had  ex- 
pired. 

2  Woollen,  Trial  Procedure,  §  4331 ;  Louis- 
ville, N,  A,  d  C,  R,  Co.  V.  Berkey,  136  Ind. 
181,  35  N.  E.  3;  Rowley  v.  Sanns,  141  Ind. 
179,  40  N.  E.  674;  Relender  v.  State,  149 
Ind.  283.  49  N.  E.  30. 

When  the  contractor  is  not  excused  by 
inevitable  accident,  and  refuses  to  perform 
his  contract,  he  is  liable  to  refund  all  money 
advanced  to  him,  and  is  also  liable  for  dam- 
ages for  its  nonperformance. 
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1  Beach,  Contr.  |  232;  1  Estee,  PL  | 
1228 ;  29  Am.  k  Eng.  Enc.  Law,  pp.  906,  907 ; 
HudsoD,  Bldg.  Contr.  p.  217;  Tompkins  v. 
Dudley,  25  N.  Y.  272,  82  Am.  Dee.  349; 
Public  Schools  t.  Bennett,  27  N.  J.  L.  613, 
72  Am.  Dec.  373;  School  Diet.  No.  1  v. 
Dauchy,  25  Conn.  530,  68  Am.  Dec.  371; 
Adame  t.  Nichole,  19  Pick.  275,  31  Am.  Dec 
137;  Bteea  ▼.  Leonard,  20  Minn.  494,  GU. 
448. 

When  the  action  is  upon  the  contract  or 
hond,  or  upon  both,  the  employer  may  at 
least  recover  damages  which  may,  in  effect, 
equal  the  amount  of  instalments  paid. 

Hudson,  Bldg.  Contr.  217;  Child  t. 
Swain,  69  Ind.  230;  Tompkins  t.  Dudley, 
25  N.  Y.  272,  82  Am.  Dec.  349;  Public 
Schools  T.  Bennett,  27  N.  J.  L.  513,  72  Am. 
Dec.  373;  Scltool  Diet.  No.  1  v.  Dauchy, 
25  Conn.  530,  68  Am.  Dec.  371;  Adams  v. 
Nichols,  19  Pick.  275,  31  Am.  Dec.  137. 

The  contract  in  this  case  is  entire,  and 
not  apportionable ;  the  payments  are  mere 
advances  on  account  of  the  entire  sum. 

26  Am.  &  Eng.  Enc.  Law,  p.  907,  note  1; 
3  Am.  &  Eng.  Enc.  Law,  pp.  916-920;  7 
Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  95; 
Andrews  v.  Durant,  11  N.  Y.  35,  62  Am. 
Dec.  55;  Briggs  v.  A  Light  Boat,  7  Allen, 
287;  Clarkson  v.  Stevens,  106  U.  S.  605, 
27  L.  ed.  139,  1  Sup.  Ct.  Rep.  200;  Reany 
Eingineers  d  Ship  Building  Works*  Estate, 
9  Phila.  620;  Barton  v.  Hermann,  11  Abb. 
Pr.  N.  8.  878;  MoNamara  v.  Harrison,  81 
Iowa,  486,  46  N.  W.  076;  Hanley  v.  Walker, 
79  Mich.  607,  8  L.  R.  A.  207,  45  N.  W.  57; 
Morrison  v.  Cummings,  26  Vt.  486;  Quig- 
ley  V.  DeHaas,  82  Pa.  267 ;  Cox  v.  Western 
P.  R.  Co.  44  Gal.  18 ;  Latcing  v.  Rintles,  97 
N.  C.  350,  2  S.  E.  252;  Btokea  v.  Boars,  18 
Fla.  656;  Dibol  v.  Minott,  9  Iowa,  404; 
Clark  v.  Collier,  100  Cal.  256,  34  Pac.  677. 

No  benefit  having  been  received  by  appel- 
lee, whether  the  contract  is  entire  or  appor- 
tionable, Krause  &  Company  can  recover 
nothing  on  quantum  meruit. 

2  Parsons,  Contr.  pp.  520,  523;  1  Beach, 
Contr.  fi  111;  7  Am.  &  Eng.  Enc.  Law,  2d 
ed.  p.  152;  MoClure  v.  Secrist,  5  Ind.  31; 
Adams  v.  Coaby,  48  Ind.  153;  Everroad  v. 
fiohuarizkopf,  123  Ind.  35,  23  N.  E.*969; 
French  v.  Cunningham,  149  Ind.  632,  49  N. 
E.  797. 

Oillett,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  suit  was  instituted  by  appellees  to 
recover  on  a  bond  executed  by  appellants 
for  the  faithful  performance  of  a  building 
contract.  Certain  of  the  appellants,  con- 
stituting the  firm  of  John  Krause  A,  Com- 
pany, filed  a  cross-complaint  to  recover  for 
a  balance  unpaid  under  the  contract,  and 
to  this  they  added  a  paragraph  on  a  ^luifi- 
06  L.  R.  A. 


turn  meruit.  Issues  were  joined  on  the 
pleadings  mentioned,  and  a  trial  resulted 
in  a  judgment  in  favor  of  i^pellee  upon  its 
complaint,  and  against  said  croes-complaint, 
on  the  issues  tendered  by  them.  Pursuant 
to  request*  the  court  found  the  facts  spe- 
cially. The  findings  are  very  Imig,  and  in  the 
statement  of  the  facts  so  found  we  shall 
not  only  summarize  many  of  the  findings, 
but  shall  omit  matters  which,  for  the  pur- 
poses of  this  opinion,  are  irrelevant. 

In  October,  1898,  appellee  entered  into  s 
contract  in  writing  with  said  John  Krause 
&  Company,  whereby  the  latter  agreed  to 
furnish  the  materials  for,  and  to  erect  and 
finish,  an  annex  to  a  school  building  belong- 
ing to  appellees,  and  to  make  certain  im- 
provements upon  the  latter  building,  for  the 
sum  of  $3,853.35,  ''to  be  paid  upon  the 
completion  of  the  work."  Appellees  agreed 
in  said  contract,  in  consideration  of  the 
agreements  of  said  firm  being  strictly  kept, 
that  they  would  pay  said  sum  to  said 
firm;  but  provision  was  made  in  said  in- 
strument that,  as  the  work  progressed,  esti- 
mates were  to  be  furnished  by  the  architect 
of  materials  provided  and  labor  performed, 
on  which  80  per  cent  of  the  value  of  said 
material  and  labor  would  be  paid  on  the 
presentation  of  said  estimates,  the  amount 
so  paid  to  be  deducted  from  the  final  esti- 
mate which  the  contract  provided  for.  The 
fifth  subdivision  of  said  contract  was  as 
follows:  "The  party  of  the  first  part  (the 
school  town)  shall  not  be  in  any  manner 
answerable,  accountable,  or  responsible  for 
any  loss  or  damage  that  shall  or  may  hap- 
pen to  said  work  or  any  part  thereof,  or 
for  any  of  the  materials  or  anything  used 
or  employed  in  finishing  the  same."  Ap- 
pellees reserved  the  right  in  said  contract 
to  place  in  position  the  heating  apparatus 
and  furniture  at  such  times  as  they  saw 
fit.  The  specifications  attached  to  the  con- 
tract provided  that  all  the  work,  when  fin- 
ished, was  to  be  turned  over  perfect,  com- 
plete, and  undamaged  in  eveiy  particular; 
that  the  whole  work  was  to  be  inspected  as 
it  went  on,  and  was  to  be  accepted  by  the 
owner  and  architect  before  a  final  settle- 
ment was  made.  The  character  of  the  bond 
is  indicated  above.  The  building  to  which 
said  annex  was  to  be  attached  was  a  two- 
story  brick  structure,  and  the  annex  was  of 
the  same  height.  For  a  distance  of  42  feet 
the  west  wall  of  the  old  building  was  to  be 
the  east  wall  of  the  new  structure.  The 
annex  was  to  be  so  compactly  and  substan- 
tially joined  to  the  old  building  as  to  con- 
stitute one  building.  One  end  of  the  lower 
sill  or  cord  of  the  roof  trusses  was  required 
to  rest  on  said  old  wall,  and  the  roof  plates 
of  the  new  building  were  to  be  fastened  to 
the  roof  plates  of  the  other  building.    The 
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halls  of  the  two  buildings  were  to  be  ar- 
ranged so  that  they  would  be  continuous. 
Krause  &  Company  were  also  required, 
imder  their  contract,  to  do  considerable 
work  on  the  old  building,  such  as  excayat- 
ing>  putting  in  underpinning,  building  a 
concrete  floor,  raising  the  tower,  and  doing 
the  mason  work  in  connection  with  the  in- 
stalling of  the  heating  apparatus.  On  July 
24,  1899,  said  firm  had  progressed  with  its 
work  until  it  would  have  cost  but  $35  to 
complete  the  same,  there  being  but  one  coat 
of  paint  and  varnish  necessary  to  finish  such 
undertaking;  the  value  of  the  work  done 
and  materials  furnished  at  that  time,  the 
court  foimd  to  be  but  $35  less  than  the 
contract  price.  On  the  day  aforesaid  the 
old  building  was  struck  by  lightning  and 
thereby  set  fire  to,  and  everything  inflam- 
mable in  both  buildings  was  destroyed  by 
such  fire.  As  a  result  of  the  fire  said  com- 
mon wall  partially  fell,  and  was  so  weak- 
ened that  it  had  to  be  taken  down.  The 
remaining  walls  of  the  old  building  were 
also  seriously  injured.  The  court  found 
that  all  that  could  have  been  done  upon  the 
old  building  after  the  fire,  under  said  con- 
tract, was  to  build  up  the  retaining  walls 
in  the  furnace  rooms  to  the  floor  line.  It 
was  further  found  that  it  would  have  been 
impossible  for  said  contractors  to  build  the 
roof  of  the  annex,  as  provided  for  in  the 
contract,  without  said  common  wall,  and 
that  without  it  the  remainder  of  said  struc- 
ture, if  built,  would  have  been  weak.  With 
the  exception  of  a  few  days'  work  done  by 
two  men  during  the  week  before  the  fire, 
no  work  had  been  done  by  said  firm  on  said 
contract,  according  to  the  findings,  after 
May  26,  1899.  The  court  found  that  said 
firm  could  have  completed  its  contract  by 
June  15,  1899,  and  that  it  unreasonably  and 
without  excuse  delayed  the  completion  of 
said  work.  It  is  shown  that  appellees  had 
advanced  to  said  firm,  prior  to  said  fire,  ap- 
proximately 80  per  cent  of  the  contract 
price.  No  estimates  had  been  made  or  de- 
manded. The  concluding  findings  of  the 
court  show  that  after  the  fire  appellees  re- 
quested said  firm  to  complete  its  contract; 
that  the  firm  refused  to  do  so,  for  the  as- 
signed reason  that  the  old  building  was  not 
in  such  condition  as  to  make  such  work 
possible;  that  appellees  then  offered  to  re- 
store the  old  building,  so  that  the  firm 
might  complete  its  contract,  but  that  the 
firm  refused  to  agree  to  do  so;  that  ap- 
pellees then  demanded  that  said  firm  pay 
back  the  money  advanced  on  the  work, 
which  demand  was  refused. 

The  questions  involved  in  this  case  are  in 
many  respects  quite  novel,  at  least  so  far  as 
this  court  is  concerned.  The  ancient  case 
of  Paradine  v.  Jane,  Alevn,  26,  is  often 
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referred  to  in  the  discussion  of  the  ques- 
tion as  to  whether  a  covenant  will  be  dis- 
charged by  a  subsequent  event  happening, 
without  the  default  of  the  covenantor,  which 
renders  performance  impossible.  That  case 
was  an  action  of  debt  to  recover  rent.  The 
defendant  answered  that  he  had  been  dispos- 
sessed by  an  alien  army,  which  had  occu- 
pied the  premises  until  after  the  lease  ex- 
pired. There  was  no  answer  as  to  one  quar- 
ter. The  court  said:  "Where  the  law  cre- 
ates a  duty  or  charge,  and  the  party  is  dis- 
abled to  perform  it  without  any  default 
in  him,  .  .  .  there  the  law  will  excuse 
him;  .  .  .  but  when  the  party  by  his 
own  contract  creates  a  duty  or  charge  upon 
himself,  he  is  bound  to  make  it  good,  if  he 
may,  notwithstanding  any  accident  by  inev- 
itable necessity,  because  he  might  have  pro- 
vided against  it  by  his  contract."  It  will 
be  seen  that  that  case  did  not  involve  a 
question  as  to  a  covenant  which  it  had  be^ 
come  impossible  to  perform,  since  the  de- 
fendant could  pay  rent,  modo  et  forma  as 
he  had  covenanted,  notwithstanding  the 
eviction.  We  regard  it  as  thoroughly  settled 
that  the  words  of  a  mere  general  covenant 
will  not  be  construed  as  an  undertaking  to 
answer  for  a  subsequent  event  happening, 
without  the  fault  of  the  covenantor,  which 
renders  performance  of  the  covenant  itself 
not  merely  difficult  or  relatively  impossible, 
but  absolutely  impossible,  owing  to  the  act 
of  God,  the  act  of  the  law,  or  the  loss  or  de- 
struction of  the  subject-matter  of  the  con- 
tract. Where  performance  is  thus  rendered 
impossible,  the  inquiry  naturally  arises  as 
to  whether  there  was  a  purpose  to  covenant 
against  such  an  extraordinary,  and  there- 
fore presumably  unapprehended,  event,  the 
happening  of  which  it  was  not  within  the 
power  of  the  covenantor  to  prevent.  The 
tempest,  for  instance,  may  destroy  that 
which  must  exist  if  performance  of  the  cov- 
enant is  to  remain  possible,  and  it  would 
seem  evident  in  such  a  case  that  it  was  not 
within  the  contemplation  of  the  parties  that 
the  maker  of  the  covenant  should  answer  in 
damages  for  what  he  could  in  no  wise  con- 
trol. But,  on  the  other  hand,  a  person  en- 
tering into  a  charter  party  might  be  answer- 
able for  delay  caused  by  adverse  winds,  since 
it  would  be  presumed  that  the  parties  con- 
tracted with  such  a  possibility  in  mind. 
Shuhrick  v.  Salmond,  3  Burr.  1637.  A  well- 
known  English  writer  on  the  law  of  con- 
tracts says:  "By  the  modem  understanding 
of  the  law,  we  are  not  boimd  to  seek  for  a 
general  definition  of  'the  act  of  God'  or  via 
major,  but  only  to  ascertain  what  kind  of 
events  were  within  the  contemplation  of  the 
parties;"  and  he  further  says  upon  the 
same  point:  "We  cannot  arrive,  then,  at  any 
more   distinct  conception   than   this:      An 
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event  which,  as  between  the  parties  and  for 
the  purpose  of  the  matter  in  hand,  cannot 
be  definitely  foreseen  or  controlled.  In 
other  words,  we  are  thrown  back  upon  the 
nature  and  construction  of  the  particular 
contract."  Pollock,  Principles  of  Contract, 
362.  In  Hayes  v.  Bickerstaff,  Vauglian, 
118,  122,  it  was  declared  that  a  man's  cov- 
enant shall  not  be  strained  so  as  to  be  un- 
reasonable, or  that  it  was  improbable  to  be 
so  intended,  without  necessary  words  to 
make  it  such ;  for  it  is  unreasonable  to  sup- 
pose a  man  should  covenant  against  the  tor- 
tious acts  of  strangers,  impossible  for  him 
to  prevent,  or,  probably,  to  attempt  prevent- 
ing. 

The  leading  case  upon  the  subject  of  sub- 
sequent events  rendering  performance  of 
covenants  impossible  is  Baily  v.  DeOrea- 
pigny,  L.  R.  4  Q.  B.  180,  38  L.  J.  Q.  B.  N. 
S.  98,  19  L.  T.  N.  S.  681,  17  Week.  Rep. 
494.  In  that  case  a  lessor  had  covenanted 
that  neither  he  nor  his  heirs  or  assigns 
would  allow  any  building  on  a  piece  of  land 
of  the  lessor's  fronting  the  demised  prem- 
ises. A  railway  company  purchased  this 
land  under  the  compulsory  powers  of  a  sub- 
sequent act  of  Parliament,  and  erected  a 
station  upon  it.  It  was  held  that  the  rail- 
way company,  coming  in  under  compulsory 
powers,  whom  the  covenantor  could  not  bind 
by  any  stipulation,  was  "a  new  kind  of  as- 
sign, such  as  was  not  in  the  contemplation 
of  the  parties  when  the  contract  was  en- 
tered into,"  and  that  therefore  the  cove- 
nantor was  discharged.  In  the  course  of  the 
opinion  the  court  said:  ''There  can  be  no 
doubt  that  a  man  may,  by  an  absolute  con- 
tract, bind  himself  to  perform  things  which 
subsequently  become  impossible,  or  to  pay 
damages  for  the  nonperformance;  and  this 
construction  is  to  be  put  upon  an  unquali- 
fied undertaking,  where  the  event  which 
causes  the  impossibility  was  or  might  have 
been  anticipated  and  guarded  against  in  the 
contract,  or  where  the  impossibility  arises 
from  the  act  or  default  of  the  promisor. 
But  where  the  event  is  of  such  a  character 
that  it  cannot  reasonably  be  supposed  to 
have  been  in  the  contemplation  of  the  con- 
tracting parties  when  the  contract  was 
made,  they  will  not  be  held  bound  by  gen- 
eral words  which,  though  large  enough  to 
include,  were  not  used  with  reference  to  the 
possibility  of  the  particular  contingency 
which  afterwards  happens.  It  is  on  this 
principle  that  the  act  of  God  is  in  some 
cases  said  to  excuse  the  breach  of  a  con- 
tract. This  is,  in  fact,  an  inaccurate  ex- 
pression, because,  where  it  is  an  answer  to 
a  complaint  of  an  alleged  breach  of  con- 
tract that  the  thing  done  or  left  undone 
was  so  by  the  act  of  €rod,  what  is  meant  is 
that  it  was  not  within  the  contract;  for,  as 
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is  observed  by  Maule,  J.,  in  Canham  t. 
Barry,  16  C.  B.  619,  24  L.  J.  C.  P.  N.  S. 
106,  1  Jur.  N.  8.  402,  a  man  might  by  apt 
words  bind  himself  that  it  shall  rain  to- 
morrow or  that  he  will  pay  damage.  This 
is  the  explanation  of  the  case  put  by  Lord 
Coke  in  Shelley's  Case,  1  Coke,  98a:  'If. 
a  lessee  covenants  to  leave  a  wood  in  as 
good  a  plight  as  the  wood  was  at  the  time 
of  the  lease,  and  afterwards  the  trees  are 
blown  down  by  tempests,  he  is  discharged 
of  his  covenant'  because  it  was  thought  that 
the  covenant  was  intended  to  relate  only  to 
the  tenant's  own  acts,  and  not  to  an  event 
beyond  his  control,  producing  effects  not  in 
his  power  to  remedy.  See  Shep.  Touch.  173. 
It  is  on  this  principle  that  it  has  been  held 
that  an  impossibility,  arising  from  an  act 
of  the  legislature  subsequent  to  the  con- 
tract, discharges  the  contractor  from  lia- 
bility." 

In  Singleton  v.  Carroll,  6  J.  J.  Marsh. 
527,  22  Am.  Dec.  95,  it  was  held  that  the 
defendant  was  not  liable  upon  his  covenant 
to  return  a  slave  who,  without  the  fault  of 
the  defendant,  had  run  away.  It  was  there 
said:  'The  true  ground,  however,  gener- 
ally, upon  which  in  such  cases  to  rest  the 
defense  of  the  covenantor,  is  that  the  loss  is 
not  to  be  considered  as  provided  against  by 
a  general  covenant."  See  also  Pollard  v. 
Shaaffer,  1  Dall.  210,  1  L.  ed.  104,  1  Am. 
Dec.  239. 

It  has  been  questioned  whether  a  fire 
caused  by  lightning  is  "an  act  of  God," 
since  fire  can  be  prevented  and  also  extin- 
guished, but  we  need  not  consider  this 
point.  As  to  a  general  covenant,  it  is  the 
law  that  the  destruction  of  the  subject- 
matter  of  the  c<mtract,  thereby  creating  a 
physical  or  natural  impossibility  inherent 
in  the  nature  of  the  thing  to  be  performed, 
whether  occasioned  by  vis  major  or  other- 
wise, will  discharge  the  covenant,  provided 
the  event  occurred  without  the  fault  of  the 
covenantor. 

The  destruction  before  completion  of  a 
house  which  a  contractor  had  covenanted  to 
furnish  materials  for,  and  to  erect  and  com- 
plete, will  not  relieve  him,  for  performance 
is  not  thereby  rendered  impossible,  since  he 
may  build  a  new  house;  but  if  the  contract 
is  to  bestow  labor  and  materials  upon  a  par- 
ticular building  or  chattel,  it  is  obvious  that 
its  destruction  prevents  a  compliance  with 
the  undertaking.  Pollock  states  that  it  is 
the  admitted  rule  of  English  law  that,  if  a 
chattel  perish  without  the  vendor's  fault, 
performance  is  excused,  although  the  prom- 
ise is  in  words  positive.  Principles  of  Con- 
tract, 263.  Chitty  says :  "But  in  contracts 
from  the  nature  of  which  it  is  apparent  that 
the  parties  contracted  on  the  basis  of  the 
continued  existence  of  a  given   person   or 
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thing,  a  condition  is  implied  that  if  the 
performance  become  impossible  from  the 
perishing  of  the  person  or  thing,  that  shall 
excuse  such  performance."  Contracts,  toI. 
2  (11th  Am.  ed.)  1076. 
In  Taylor  v.  Caldicell,  3  Best  k  S.  826,  32 
.  L.  J.  Q.  B.  N.  8.  364,  8  L.  T.  N.  S.  356,  11 
Week.  Rep.  726,  where  a  music  hall  en- 
gaged for  concerts  had  been  accidentally  de- 
stroyed by  fire,  it  was  held  that  both  parties 
were  thereby  excused  from  the  contract,  be- 
cause the  general  rule  requiring  absolute 
performance  '*is  only  applicable  when  the 
contract  is  positive  and  absolute,  and  not 
subject  to  any  condition,  expressed  or  im« 
plied."  It  was  there  also  held  that  *'where, 
from  the  nature  of  the  contract,  it  appears 
that  the  parties  must,  from  the  beginning, 
have  known  that  it  could  not  be  fulfilled 
unless,  when  the  time  for  the  fulfilment  of 
the  contract  arrived,  some  particular  speci- 
fied thing  ccmtinued  to  exist,  so  that,  when 
entering  into  the  contract,  they  must  have 
contemplated  such  continuing  existence  as 
the  foundation  of  what  was  to  be  done, 
there,  in  the  absence  of  any  express  or  im- 
plied warranty  that  the  thing  shall  exist, 
the  contract  is  not  to  be  construed  as  a 
positive  contract,  but  as  subject  to  an  im- 
plied c<mdition  that  the  parties  shall  be  ex- 
cused in  case,  before  breach,  performance  be- 
comes impossible  from  the  perishing  of  the 
thing  without  default  of  the  contractor." 
See  also  Womaok  v.  McQuarry,  28  Ind.  103, 
92  Am.  Dec.  306;  Jamieaon  v.  Indiana  Nat- 
ural Gas  d  Oil  Co.  128  Ind.  555,  12  L.  R. 
A.  652,  3  Inters.  Com.  Rep.  613,  28  N.  £. 
76:  Lord  v.  Wheels,  1  Gray,  282;  Schwartz 
V.  Saunders,  46  111.  18;  Walker  v.  Tucker, 
70  111.  527;  Lorillard  v.  Clyde,  142  N.  Y. 
456,  24  L.  R.  A.  113,  37  N.  E.  489;  Niblo 
V.  Binsse,  1  Keyes,  476;  Brumby  v.  Smith, 
3  Ala.  123;  Cook  v.  McCabe,  53  Wis.  250, 
40  Am.  Kep.  765,  10  N.  W.  507 ;  Haynes  v. 
Second  Baptist  Church,  88  Mo.  285,  57  Am. 
Rep.  413;  Eall  v.  School  Dist,  No.  10,  24 
Mo.  App.  213;  Anglo-Egyptian  Nav.  Co,  v. 
Rennie,  L.  R.  10  C.  P.  271,  44  L.  J.  C.  P.  N. 
S.  130,  32  L.  T.  N.  S.  467,  23  Week.  Rep. 
626;  Piatt,  Covenants,  582;  9  Cyc.  Law  & 
Proc.  631,  and  cases  cited. 

The  case  of  Butterfield  v.  Byron,  153 
Mass.  517,  12  L.  R.  A.  571,  25  Am.  St.  Rep. 
654,  27  N.  E.  667,  is  quite  in  point.  The 
court  in  that  case,  by  Knowlton,  J.,  said: 
"The  fundamental  question  in  the  present 
case  is,  What  is  the  true  interpretation  of 
the  contract?  Was  the  house,  while  in  the 
process  of  erection,  to  be  in  the  control  and 
at  the  sole  risk  of  the  defendant,  or  was  the 
plaintiff  to  have  a  like  interest  as  the  build- 
er of  a  part  of  itt  Was  the  defendant's  un- 
dertaking to  go  on  and  build  and  deliver 
such  a  house  as  the  contract  called  for,  even 
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if  he  should  be  obliged  again  and  again  to 
begin  anew  on  account  of  the  repeated  de- 
struction again  and  again  of  a  partly  com- 
pleted buliding  by  inevitable  accident,  or 
did  his  contract  relate  to  one  building  only, 
so  that  it  would  be  at  an  end  if  the  build- 
ing, when  nearly  completed,  should  perish 
without  his  fault  1  It  is  to  be  noticed  that 
his  agreement  was  not  to  build  a  house,  fur- 
nishing all  the  labor  and  materials  there- 
for. His  contract  was  of  a  very  different 
kind.  The  specifications  are  incorporated 
into  it,  and  it  appears  that  it  was  an  agree- 
ment to  contribute  certain  labor  and  ma- 
terials towards  the  erection  of  a  house,  on 
land  of  the  plaintiff,  towards  the  erection  of 
which  the  plaintiff  himself  was  to  contrib- 
ute other  labor  and  materials,  which  contri- 
butions would  together  make  a  completed 
house.  The  grading,  excavating,  stonework, 
brickwork,  painting,  and  plumbing  were  to 
be  done  by  the  plaintiff.  Immediately  be- 
fore the  fire,  when  the  house  was  nearly 
completed,  the  defendant's  contract,  so  far 
as  it  remained  unperformed,  was  to  finish  a 
house  on  the  plaintiff's  land,  which  had 
been  constructed  from  materials  and  by  la- 
bor furnished  in  part  by  the  plaintiff  and  in 
part  by  himself.  He  was  no  more  respon- 
sible that  the  house  should  continue  in  ex- 
istence than  the  plaintiff  was.  Looking  at 
the  situation  of  the  parties  at  that  time,  it 
was  like  a  contract  to  make  repairs  on  the 
house  of  another.  His  undertaking  and 
duty  to  go  on  and  finish  the  work  was  upon 
an  implied  condition  that  the  house,  the 
product  of  their  joint  contributions,  should 
remain  in  existence.  The  destruction  of  it 
by  fire  discharged  him  from  his  contract.'' 
Counsel  for  appellees  attach  much  impor- 
tance to  the  fact  that,  under  the  findings  of 
the  trial  court,  tlie  firm  of  John  Krause  & 
Company  had  full  opportunity  to  perform 
its  contract  before  the  fire  occurred.  It  is 
insisted  that  this  case  does  not  fall  within 
the  general  rule,  because  some  of  the  au- 
thorities proceed  on  the  supposition  that 
the  reason  for  nonliability  upon  the  part  of 
the  covenantor  rests  on  the  fact  that  the 
other  party  impliedly  covenants  that  the 
premises  shall  remain  in  condition  foV  a  suf- 
ficient length  of  time  to  permit  the  prom- 
isor to  perform  his  contract.  It  may  well 
be  said,  as  we  have  seen  that  Mr.  Chitty 
states,  that  a  condition  is  implied  that,  if 
the  performance  becomes  impossible  from 
the  perishing  of  the  person  or  thing,  that 
shall  excuse  performance.  Such  a  construc- 
tion would  be  a  fair  example  of  the  doc- 
trine, laid  down  by  one  of  the  old  writers, 
that  "constructions  are  to  be  with  equity 
and  moderation,  to  moderate  the  rigor  of 
the  law."  Grounds  of  Law  and  Equity,  38 
Ca.  49.    We  think  the  case  is  one  for  the 
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application  of  the  rule  declared  by  Lord 
Bacon,  that  "general  words  are  restrained 
according  to  the  nature  of  the  thing  or  per- 
son." Afax.  Reg.  10;  Wharton,  Maxims, 
207.  We  fail  to  perceive  why  the  cove- 
nantor should  be  charged  with  a  breach  that 
had  nothing  to  do  with  the  impossibility, 
and  we  cannot  understand  how  the  cov- 
enantor can  be  relieved  upon  performance 
becoming  impossible  before  breach,  on  the 
theory  that  the  covenantee  had  violated  his 
implied  undertaking  that  the  premises 
should  Continue  in  a  fit  condition,  where  it 
was  impossible  for  him  to  prevent  the  hap- 
pening of  the  event.  The  view  that  what  is 
made  an  excuse  for  the  covenantor  is  to  be 
treated  as  a  breach  by  the  covenantee  has 
been  exploded  by  Appleby  v.  Myers,  L.  R.  2 
C.  P.  661,  36  L.  J.  C.  P.  N.  S.  331,  16  L.  T. 
N.  8.  669. 

The  breach  of  contract  on  the  part  of  the 
firm,  set  out  in  the  trial  court's  findings, 
had  nothing  to  do  with  the  burning  of  the 
building.  As  observed  in  Pollard  v.  Shaaffer, 
1  Dall.  210,  1  L.  ed.  104,  1  Am.  Dec.  230, 
the  property  would  have  alike  perished  in 
the  hands  of  the  other  party.  The  firm  had 
proceeded  to  a  point  where  the  undertaking 
lacked  but  little  of  completion,  and  after 
the  fire,  when  a  demand  to  restore  the  work 
was  made,  the  answer  that  performance  was 
impossible  was  as  sufficient,  since  the  firm 
was  not  to  blame  for  the  destruction  of  the 
building,  as  it  would  have  been  had  the  fire 
occurred  before  the  breach  relied  on.  Ap- 
pellees' complaint  does  not  proceed  upon  the 
theory  that  the  prior  delay  was  a  breach. 
The  theory  of  that  pleading  is  that  the 
breach  lay  in  the  failure  to  proceed  with 
the  execution  of  the  contract  after  the  fire. 
The  pursuit  of  said  firm  on  the  latter 
ground  was  a  waiver  of  the  prior  breach, 
since  the  two  theories  are  diametrically  op- 
posed to  each  other.  If  the  position  were 
taken  that  the  delay  was  a  breach  which  ap- 
pellees had  taken  advantage  of  to  terminate 
the  right  of  performance  and  to  seek  dam- 
ages on  the  contract,  the  very  assuming  of 
that  position  involves  the  view  that  ap- 
pellees had  devolved  upon  them  the  owner- 
ship of  the  building  in  its  then  state,  to- 
gether with  the  responsibility  of  ownership 
under  the  rule  res  periit  domino^  thus  lim- 
iting the  damages  to  the  cost  of  completion, 
•  or  $35.  But  this  breach  had  to  be  passed 
over,  in  order  that  it  might  be  asserted  that 
said  firm  should  have  proceeded  with  the 
work  after  the  fire,  and  with  the  assumption 
of  the  latter  position  the  prior  breach 
ceases  to  be  a  factor  in  the  case. 

We  do  not  think  that  the  rights  of  the 
parties  were  changed  by  the  offer  of  ap- 
pellees to  restore  the  old  building.  The  of- 
fer was  made  for  the  purpose  of  changing 
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legal  rights.  There  is  no  equity  in  a  ease 
of  this  kind,  where  the  contractors  have  ex- 
pended more  money  than  they  received  in 
the  execution  of  the  contract.  There  must 
be  a  loss  to  someone.  As  observed  by  Lord 
Ellenborough,  in  Barker  v.  Hodgson,  3 
Maule  k  S.  267,  15  Revised  Rep.  486 :  "The 
question  is,  on  which  side  the  burden  is  to 
fall."  When  said  firm  entered  into  the 
original  contract,  the  old  building  was 
standing,  and  it  had  a  right  to  proceed  pres- 
ently with  its  contract.  Appellees  have  no 
equity  to  demand  that  said  firm  carry  out 
its  contract  after  waiting  until  the  old 
building  can  be  restored,  or  that  said  firm 
accommodate  itself  to  a  new  undertaking 
which  would  be  different  from  the  particu- 
lar work  which  it  obligated  itself  to  do. 

There  have  been  decisions  to  the  effect 
that  substantial  performance  of  covenants 
will  be  required  where  exact  performance 
has  become  impossible.  This  proposition  is 
no  doubt  true,  as  a  general  rule,  especially 
in  equity.  Eaton  v.  Lyon,  3  Ves.  Jr.  690. 
If  the  essence  of  an  undertaking  can  be  per- 
formed, that  will  be  required.  Thus,  if  a 
man  covenants  to  build  and  complete  a 
house  by  a  certain  day,  the  existence  of  the 
plague  will  excuse  him,  but  he  will  be  re- 
quired to  perform  his  undertaking  after- 
wards. Bacon,  Abr.  Conditions  (2).  But 
the  particular  class  of  cases  to  which  our 
inquiries  relate  seems  to  be  distinguishable 
in  that  such  cases  proceed  on  the  theory 
that  the  covenantor  did  not,  presumptively, 
by  his  general  words,  contract  against  that 
which  afterwards  rendered  performance  im- 
possible, if  caused  by  the  vis  major  or  the 
loss  or  destruction  of  the  subject-matter. 
If  he  did  not  covenant  against  such  possi- 
bilities, there  is  no  basis  for  requiring  him 
to  perform  as  near  as  may  be.  Lord  Coke 
states,  in  his  note  to  Shelley* s  Case,  1  Coke, 
98a,  that. if  a  lessee  covenants  to  leave  a 
wood  in  as  good  a  plight  as  it  was  at  the 
time  of  the  lease,  and  the  trees  are  blown 
down  by  tempests,  "he  is  discharged  [our 
italics]  of  his  covenant,  quia  impotentia  ex- 
cusat  legem;"  and  this  was  said,  as  pointed 
out  in  Pollard  v.  Bhaaffer,  1  Dall.  210,  1  L. 
ed.  104,  1  Am.  Dec.  239,  although  it  was  ob- 
vious that  the  lessee  might  have  planted 
new  trees,  or  rendered  damages  in  lieu  of 
those  which  had  fallen.  It  seems  to  us 
that  if  the  covenantee  has  any  remedy, 
where  a  particular  building  is  accidentally 
destroyed,  it  must  be  in  assumpsit,  to  re- 
cover, ex  asquo  et  bono,  for  advancements  in 
excess  of  expenditures,  if  any;  but  where, 
as  here,  the  contractor  had  paid  out  more 
than  he  has  received,  we  think  that  the  pay- 
ments made,  which  have  gone  into  the  prop- 
erty, must  be  treated  as  an  execution  of  the 
contract  pro  tanio,  leaving  the  rule  to  pre- 
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vail.  Res  periit  domino.  See  Anglo-Egyp- 
tian Nav,  Co.  V.  Rennie,  L.  R.  10  C.  P.  271, 
44  L.  J.  C.  P.  N.  S.  130,  32  L.  T.  N.  S.  467, 
23  Week.  Rep.  626. 

Another  consideration  must  be  borne  in 
mind  with  reference  to  the  asserted  obliga- 
tion of  the  firm  to  rebuild  if  appellees  re- 
stored the  old  building,  and  that  is  that  ap- 
pellees were  not  under  a  corresponding  obli- 
gation to  rebuild  for  the  accommodation  of 
said  firm.  Suppose  that  the  fire  had  oc^ 
curred  before  the  work  on  the  annex  had 
progressed  to  any  considerable  extent; 
would  the  school  town  have  been  required 
to  restore  its  building,  that  the  firm  might 
avail  itself  of  its  contract?  Obviously  not. 
The  occurrence  of  a  fire  which  practically 
destroyed  the  original  building  put  such  a 
different  aspect  on  the  face  of  things  that 
it  could  not  be  said  that  it  was  within  the 
contemplation  of  the  parties,  when  they  en- 
tered into  the  contract,  that,  if  a  fire  oc- 
curred, the  old  building  should  be  restored. 
The  observations  of  the  court  in  Butterfield 
V.  Byron,  153  Mass.  621,  12  L.  R.  A.  672, 
25  Am.  St.  Rep.  666,  27  N.  E.  668,  are  quite 
to  the  point  upon  the  matter  now  under 
consideration.  ''It  seems  very  clear,"  said 
the  court  in  that  case,  "that  after  the  build- 
ing was  burned,  and  just  before  the  day 
fixed  for  the  completion  of  the  contract,  the 
defendant  could  not  have  compelled  the 
plaintiff  to  do  the  grading,  excavating, 
stonework,  brickwork,  painting,  and  plumb- 
ing for  another  house  of  the  same  kind. 
The  plaintiff  might  have  answered,  'I  do  not 
desire  to  build  another  house,  which  cannot 
be  completed  until  long  after  the  date  at 
which  I  wish  to  use  my  house.  My  con- 
tract related  to  one  house.  Since  that  has 
been  destroyed  without  my  fault,  I  am  un- 
der no  further  obligation.'  If  the  plaintiff 
could  successfully  have  made  this  answer  to 
a  demand  by  the  defendant  that  h«  should 
do  his  part  towards  the  erection  of  a  sec- 
ond building,  then,  certainly,  the  defendant 
can  prevail  on  a  similar  answer  in  the  pres- 
ent suil.  In  other  words,  looking  at  the 
contract  from  the  plaintiff's  position,  it 
seems  manifest  that  he  did  not  agree  to  fur- 
nish the  work  and  materials,  required  of 
him  by  the  specifications,  for  more  than  one 
house,  and,  if  that  was  destroyed  by  an  in- 
evitable accident  just  before  its  completion, 
he  was  not  bound  to  build  another,  or  to  do 
anything  further  under  his  contract.  If  the 
plaintiff  was  not  obliged  to  make  his  contri- 
bution of  work  and  materials  towards  the 
building  of  a  second  house,  neither  was  the 
defendant.  The  agreement  of  each  to  com- 
plete the  performance  of  the  contract  after 
a  building,  the  product  of  their  joint  con- 
tributions, had  been  partly  erected,  was  on 
an  implied  condition  that  the  building 
65  L.  R.  A. 


should  continue  in  existence.  Neither  can 
recover  anything  of  the  other  under  the  con- 
tract, for  neither  has  performed  the  con- 
tract so  that  its  stipulations  can  be  availed 
of."  See  also  Crawford  County  v.  Louis^ 
ville,  N,  A,  d  Bt.  L.  Air  Line  R,  Co.  39  Ind. 
102,  200. 

It  is  contended  by  counsel  for  appellees 
that  the  provision  of  the  contract  that  the 
school  town  "shall  not  be  in  any  manner  an- 
swerable, accountable,  or  responsible  for  any 
loss  or  damage  that  shall  or  may  happen  to 
said  work  or  any  part  thereof,"  amounted 
to  a  special  provision  which  guarded  against 
any  implication  that  would  leave  appellee 
to  bear  any  part  of  the  loss  or  damage.  We 
fail  to  apprehend  how  this  provision,  de- 
signed as  a  shield,  can  be  converted  into  a 
sword.  So  far  as  the  principal  action  is 
concerned,  no  one  is  endeavoring  to  hold  ap- 
pellees "answerable,  accountable,  or  respon- 
sible for  any  loss  or  damage."  In  any 
event,  it  cannot  fairly  be  contended  that 
this  provision  made  said  firm  responsible 
for  the  integrity  of  the  old  building.  As  it 
was  the  destruction  of  the  building  which 
belonged  to  appellees  that  made  perform- 
ance impossible,  the  special  provision  under 
consideration  did  not  extend  to  such  a  case. 
As  against  such  a  contingency,  the  contract 
wholly  failed  to  provide. 

There  is  even  less  of  merit  in  the  conten- 
tion that,  if  said  firm  had  completed  its 
contract  without  delay,  appellees  might 
have  insured  against  fire.  The  latter  had 
an  increasing  measure  of  risk  during  the 
progress  of  the  work,  and  it  was  entirely 
optional  with  them  whether  they  would  in- 
sure against  such  risk.  We  cannot,  how- 
ever, admit  that  the  mere  right  or  privilege 
of  entering  into  a  collateral  contract  of  in- 
demnity can  have  anything  to  do  with  the 
construction  of  the  original  covenant  to 
build. 

We  now  address  ourselves  to  a  consider- 
ation of  appellants'  cross-complaint.  The 
contract  provided  for  the  performance  of  a 
specific  and  entire  work,  for  a  considera- 
tion, as  to  the  portion  thereof  now  in  dis- 
pute, which  was  to  be  paid  upon  the  comple- 
tion of  the  building.  The  firm  had  reached 
a  point  where  it  was  not  entitled  to  any 
further  money  until  it  had  completed  its 
contract.  To  this  extent,  at  least,  the  con- 
tract was  unapportionable,  and  the  perform- 
ance of  the  whole  work  was  a  condition 
precedent  to  a  recovery  upon  the  special 
contract.  1  Addison,  Contr.  400.  There 
could  be  no  recovery  upon  this  contract,  be- 
cause it  was  unperformed,  and  the  question 
as  to  the  right  to  recover  on  a  common 
count  must  depend  upon  where  the  loss 
must  fall.  In  respect  to  a  substantially 
like  agreement  relative  to  chattels.  Judge 
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Story  says:  "Suppose  there  is  a  contract 
to  do  work  on  a  thing  hy  the  job  (as,  for 
example,  repairs  on  a  ship),  for  a  stipulated 
price  for  the  whole  work,  and  the  thing 
should  accidentally  perish,  or  be  destroyed, 
without  any  default  on  either  side,  before 
the  job  is  completed,  the  question  would 
then  arise,  whether  the  workman  would  be 
entitled  to  compensation  pro  ianto  for  his 
work  and  labor  done,  and  materials  applied, 
up  to  the  time  of  the  loss  or  destruction. 
It  would  seem  that  by  the  common  law  in 
such  a  case  (independent  of  any  usage  of 
trade)  the  workman  would  not  be  entitled 
to  any  compensation,  and  that  the  rule 
would  apply  that  the  thing  should  perish  to 
the  employer  and  the  work  to  the  mechan- 
ic."   Story,  Bailments,  §  4266. 

The  subject  under  consideration  received 
an  exhaustive  consideration  in  Appleby  v. 
Myera,  L.  R.  2  C.  P.  651,  36  L.  J.  C.  P.  N. 
S.  331,  16  L.  T.  N.  S.  669.  That  was  a  case 
stated,  by  consent,  without  pleadings.  The 
contract  was  to  install  a  steam  boiler,  en- 
gine, etc.,  in  a  building  belonging  to  de- 
fendant, for  a  consideration  to  be  paid  on 
the  completion  of  the  work.  The  building 
was  burned.  The  court  said:  "Where,  as 
in  the  present  case,  the  premises  are  de- 
stroyed without  fault  on  either  side,  it  is  a 
misfortune  equally  affecting  both  parties, 
excusing  both  from  further  performance  of 
the  contract,  but  giving  a  cause  of  action 
to  neither."  It  was  also  pointed  out  by  the 
court  that  there  was  nothing,  illogical  in 
holding  that  the  plaintiffs  were  not  entitled 
to  pay,  since,  if  the  accidental  fire  had  left 
the  defendant's  premises  untouched,  and  had 
only  injured  a  part  of  the  work  of  plain- 
tiffs, they  would  have  been  required  to  do 
that  part  over  again  to  fulfil  their  contract 
to  complete  the  whole. 

Pollard  v.  Shaaifer,  1  Dall.  210,  1  L.  ed. 
104,  1  Am.  Dec.  239,  was  a  suit  on  a  cov- 
enant to  deliver  up  demised  premises  at  the 
end  of  the  term  in  good  order  and  repair. 
Plea,  that  the  British  Army  had  forcibly 
taken  possession  of  the  premises  and  held 
the  same  until  the  term  had  expired,  and 


that  during  said  time  said  Army  had  com- 
mitted the  waste  complained  of.  M'Kean, 
Ch.  J.,  in  concluding  an  opinion  well  worth 
the  perusal  in  connection  with  this  case* 
said:  "I  am  of  opinion  that  the  defendant 
is  excused  from  his  covenant  to  deliver  up 
the  premises  in  good  repair  on  the  1st  of 
March,  1778 :  ( 1 )  Because  a  covenant  to  do 
this,  against  an  act  of  God  or  an  enemy, 
ought  to  be  special  and  express,  and  so  clear 
that  no  other  meaning  could  be  put  upon  it ; 
(2)  because  the  defendant  had  no  considera- 
tion, no  premium  for  this  risk,  and  it  was 
not  in  the  contemplation  of  either  party; 
and,  lastly,  because  equality  is  equity,  and 
the  loss  should  be  divided, — he  who  had  the 
term  will  lose  the  temporary  profits  of  the 
premises,  and  he  who  hath  the  reversion 
will  bear  the  loss  done  to  the  permanent 
buildings." 

The  rule  res  periit  domino  is  very  influ- 
ential in  all  cases  of  this  general  character, 
and  the  only  question  is  as  to  the  applica- 
tion of  the  rule.  See  Story  on  Bailments, 
§§  426,  426a.  The  following  authorities 
support  the  view  that  the  members  of  said 
firm  cannot  recover  on  their  cross-com- 
plaint: Brumby  v.  Smith,  3  Ala.  123; 
Siegel,  C.  d  Co.  v.  Eaton  d  P.  Co,  166  111. 
550,  46  N.  E.  449;  Netcman  Lumber  Co.  ▼. 
Purdum,  41  Ohio  St.  373;  Fildew  v.  Besley, 
42  Mich.  100,  36  Am.  Rep.  433,  3  N.  W. 
278;  Bishop,  Contr.  §  588.  As  applied  to 
this  case,  we  may  well  adopt  the  following, 
which  we  take  from  15  Am.  &  Eng.  Enc. 
Law,  2d  ed.  p.  1090:  "In  a  case  of  this 
nature,  the  defendant  [owner]  receives  no 
benefit,  and,  if  he  is  equally  blameless  and 
irresponsible  for  the  accident  by  which  the 
property  is  destroyed,  why  should  not  the 
law  leave  the  parties  as  it  finds  them,  and 
lei  each  suffer  his  own  lossT"  We  think 
that  neither  said  firm  nor  the  appellees 
were  entitled  to  recover  in  this  case. 

Judgment  reversed,  with  directions  to  the 
trial  court  to  restate  its  condusicms  of  law 
and  to  render  judgment  in  accordance  with 
this  opinion. 
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NoTu. — For  other  cases  In  this  series  as  to 
exemption  of  educational  Institutions  from  tax- 
ation, see  Cat  I  in  ▼.  Trinity  College,  3  !••  R.  A. 
206 :  Detroit  Home  ft  Day  School  v.  Detroit,  6 
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phia V.  Overseers  of  Public  Schools,  29  Ij.  R. 
A.  600 ;  Brown  University  v.  Granger,  36  U  R. 
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APPEAL  by  defendant  from  a  judgment 
of  the  Chancery  Branch,  First  Division, 
of  the  Jefferson  Circuit  Court  in  favor  of 
plaintiff  in  an  action  brought  to  enforce 
payment  of  certain  tax  bills.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Meaera.  Ernest  Maepherson,  I«ewis  N. 
Dembits,  and  George  A.  Brent,  for  ap- 
pellant: 

A  medical  college  is  exempt  as  a  ''school" 
{Omaha  Medical  College  v.  Rush,  22  Neb. 
449,  35  N.  W.  222),  and  theological  sem- 
inaries, alike  of  all  denominations,  are  no- 
toriously free  from  tax  burdens  {Cathedral 
of  8t.  John  V.  Arapahoe  County,  29  Colo. 
143,  68  Pac.  272).. 

When  the  Constitution  speaks  of  educa- 
tion it  means  such  as  every  child  ought  to 
obtain  in  order  to  make  it  a  happy  man  or 
woman  and  a  useful  member  of  the  com- 
munity. 

The  word  "education"  embraces  those  ex- 
ercises which  bring  out  and  improve  bodily 
strength  and  skill. 

Mi.  Hermon  Boys*  School  v.  Gill,  146 
Mass.  146»  13  N.  £.  354;  Ruohs  v.  Backer, 
6  Heisk.  395,  19  Am.  Rep.  598;  People  ex 
rel.  Academy  of  Sacred  Heart  v.  Taa  d  A, 
Comrs.  6  Hun,  109,  64  N.  Y.  656;  People 
ex  rel.  8t.  John's  College  v.  Tax  d  A,  Comrs. 
10  Hun,  246;  People  ex  rel.  Seminary  of 
Our  Lady  of  Angels  v.  Barber,  42  Hun,  27 ; 
Hennepin  County  v.  Grace,  27  Minn.  503,  8 
N.  W.  761;  Cassiano  v.  Ursuline  Academy, 
64  Tex.  673. 

Mr.  H.  L.  Stone,  for  appellee: 

Appellant  is  what  its  name  imports, 
merely  an  association  to  promote  physical 
culture;  in  other  words,  a  social  club  whose 
members  and  their  families  obtain  certain 
benefits  or  gain  by  the  payment  of  fixed 
dues  or  charges  per  month  or  per  annum. 
This  is  not  such  an  institution  of  education 
as  is  exempted  from  taxation  by  the  Consti- 
tution. 

Bosworih  v.  Kentucky  Chautauqua  As- 
sembly, 112  Ky.  115,  65  S.  W.  602. 

Paynter,  J.,  delivered  the  opinion  of  the 
court: 

The  German  Gymnastic  Association  of 
Louisville  is  a  corporation  by  virtue  of  the 
act  of  the  general  assembly  of  this  common- 
wealth approved  March  4,  1854.  It  owns 
real  property  in  the  city  of  Louisville  of 
the  value  of  $15,000,  where  regular  gym- 
nastic exercises  are  taught.  A  teacher  in 
physical  culture  is  constantly  employed, 
who  instructs  the  members,  and  also  one 
day  of  the  week  is  devoted  to  the  teaching 
of   branches   ordinarily   taught   in   schools. 


Lectures  and  addresses  are  delivered,  and 
occasionally  discussions  of  timely  topics 
take  place.  The  association  is  maintained 
by  the  payment  of  monthly  dues  by  the 
members.  There  are  no  shares  of  stock, 
and  no  one  derives  any  pecuniary  benefit 
from  the  association.  Section  170  of  the 
Constitution  provides  that  ''institutions  of 
education  not  used  or  employed  for  gain  by 
any  person  or  corporation,  and  the  income 
of  which  is  devoted  solely  to  the  cause  of 
education,"  shall  be  exempt  from  taxation. 
It  is. claimed  that  appellant  is  exempt  from 
taxation  by  virtue  of  this  provision  of  the 
Constitution.  If  it  was  conceded  to  be  an 
institution  of  education,  it  would  not  be 
exempt  from  taxation  if  it  was  used  or  em- 
ployed for  gain.  Tho  record  shows  that  it 
was  not  so  employed,  so  the  only  question 
to  be  answered  is.  Is  it  an  institution  of  ed- 
ucation? Education  is  not  confined  to  the 
improvement  and  cultivation  of  the  mind. 
It  may  consist  in  the  cultivation  of  one's 
religious  or  moral  sentiments.  It  likewise 
may  consist  in  the  development  of  one's 
physical  faculties.  Those  in  charge  of  col- 
leges and  institutions  of  learning  recognize 
this  to  be  true.  Their  students  are  taught, 
not  only  the  dead  and  modern  languages, 
mathematics,,  and  the  sciences,  etc.,  but  the 
Bible  and  Christian  evidences,  and  a  gym- 
nasium is  maintained,  and  football  and 
other  athletic  sports  are  encouraged.  The 
cultivation  of  the  mind,  the  improvement  of 
our  moral  and  religious  natures,  and  the 
development  of  our  physical  faculties  are 
necessary  to  a  perfect  education.  The 
framers  of  the  Constitution  did  not  use  the 
term  in  such  a  restricted  sense  as  to  ex- 
clude exercises  which  tend  to  develop 
strength.  This  is  of  as  much  importance  to 
the  state  as  is  the  acquisition  of  a  knowl- 
edge of  Latin,  Greek,  mathematics,  etc.  In 
Mt.  Hermon  Boys'  School  v.  Gill,  145  Mass. 
146,  13  N.  E.  354,  the  court  said:  "Educa- 
tion may  be  particularly  directed  to  either 
the  mental,  moral,  or  physical  powers  and 
faculties,  but  in  its  broadest  and  best  sense 
it  relates  to  them  all."  In  Ruohs  v.  Back- 
er, 6  Heisk.  395,  19  Am.  Rep.  598,  the  court 
said:  *'In  its  broadest  sense,  the  word  'ed- 
ucation' comprehends,  not  merely  the  in- 
struction received  at  school  or  college,  but 
the  whole  course  of  training,  moral,  in- 
tellectual, and  physical."  In  People  ex  rel. 
Seminary  of  Our  Lady  of  Angels  v.  Barber, 
42  Hun,  27,  the  court  said:  "Suitable  rec- 
reation and  physical  exercise  are  deemed 
requisite  to  health  and  successful  culture." 
If  one  institution  afford  an  opportunity  to 
acquire  this  perfect  education,  it  is  one  of 


A.  847 ;  Kentucky  B^emale  Orphan  School  v. 
Louisville,  40  L.  R.  A.  119 ;  Yale  University  v. 
New  Haven,  43  L.  R.  A.  490 ;  White  v.  Smith, 
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dover,  48  L.  R.  A.  550. 
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education.  If  three  institutions  are  organ- 
ized,—one  seeking  by  a  course  of  instruction 
to  cultivate  the  mind,  one  by  a  method  of 
instruction  to  improve  students'  religious 
or  moral  conditions,  and  another  to  teach 
physical  culture  to  produce  a  better  physi- 
cal development, — each  is  an  institution  of 
education;  as  much  as  the  one  at  which  the 
student  can  acquire  the  threefold  knowl- 
edge. It  is  simply  a  matter  of  judgment  or 
convenience,  on  the  organization  of  institu- 
tions of  education,  whether  one  shall  fur- 
nish all  the  opportunities  for  the  acquisi- 
tion of  an  education,  or  whether  there  shall 
be  separate  institutions  for  that  purpose. 
Our  conclusion  is  that  the  appellant  is  an 
institution  of  education,  not  employed  for 
gain,  and  is  exempt  from  taxation. 

The  judgment  is  reversed  for  proceedings 
consistent  with  this  opinion. 

Bvmam,  Ch.  J.,  and  Hobson,  J.,  dis- 
sent. 
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1.  A  railroad  company.  In  moTlnar  en- 
fflnes  about  a  yard,  ntnst  arlire  slar- 
nal»  for  the  benefit  of,  and  keep  a  lookout 
for,  car  inspectors  employed  there,  and  who 
are  likely  to  be  passing  back  and  forth  over 
the  tracks. 

2.  liVbetUer  or  not  a  car  Inspector  Is 
ffallty  of  contributory  nearllarence 
In  stepping  on  a  main  track  without  looking 
behind  him  at  a  time  when  a  train  is  due 
from  tbe  opposite  direction  is  for  the  Jury. 

8.    A    railroad    company    1»    liable    for 


Kill 


Aflrln 


in- 


spector who  has  stepped  onto  the  track 
in  front  of  it  without  looking,  if  those  in 
charge  of  it,  after  perceiving  his  danger,  or 
after  they  should  have  perceived  it  by  the 
exercise  of  ordinary  care,  in  view  of  the 
circumstances,  might  have  avoided  the  in- 
jury. 

4.  In  roo-vluff  engines  and  trains  on 
tracks  and  about  yards  In  to'wns 
where  not  only  railroad  employees,  but  other 
persons,  are  lu  the  habit  of  crossing  the 
tracks,  those  iu  charge  of  the  trains  should 
anticipate  the  presence  of  persons  on  the 
tracks,  and  keep  a  lookout  for  them. 

5.  A  hostler  In  cbarare  of  an  enarlne 
runnlnar  tbrouffU  a  yard  Is  not  a  fel- 

Note. — On  the  question  whether  servants' 
handling  trains  and  car  inspectors  or  repairers 
are  fellow  servants,  see  note  to  Sofield  v.  Gug- 
genheim Smelting  Co.  50  L.  R.  A.  457;  also 
Buck  V.  New  Jersey  Zinc  Co.  60  L.  R.  A.  453. 

As  to  -  duty  of  railroad  company  to  protect 
car  repairer  while  at  work  on  cars,  see  also, 
in   this   series,    St.    Louis,   A.   ft  T.   R.    Co.   v. 
Triplett,  11  1..  R.  A.  773. 
65  L.  R.  A. 


lo'w  servant  of  a  car  Inspector  at  work 
therein,  so  as  to  relieve  the  company  from 
liability  for  injuries  inflicted  by  him  upon 
the  Inspector  by  the  negligent  running  of  the 
engine. 
0.  Tblrteen  thousand  dollars  Is  ex- 
cessl-ve  to  award  as  damaares  for 
negligently  knocking  down,  severely  bruising, 
and  causing  loss  of  an  arm  by,  a  laborer 
thirty-four  years  old  who  was  earning  $1 
per  day. 

(Bumam,  Oh,  J.,  and  O'Rear  and  Barker,  JJ., 
dUaentJ 

(May   13,    1904.)* 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court-  for  Washington 
County  in  favor  of  plaintiff  in  an  action 
brought  to  recover  damages  for  personal  in- 
juries alleged  to  have  been  caused  by  defend- 
ant's negligence.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Benjaa&in  D.  Warfleld*  for  appel- 
lant: 

Appellee's  own  testimony  shows  that  he 
was  guilty  of  contributory  negligence  but  for 
which  the  accident  would  not  have  hap- 
pened, and  that  his  negligence  continued 
down  to  the  moment  of  the  accident.  His 
negligence  bars  any  recovery  in  this  action. 

Maysville  v.  Ouilfoyle,  110  Ky.  670,  62  S. 
W.  493;  Louisville  d  N.  R.  Co.  v.  Fox,  20 
Ky.  L.  Rep.  81,  42  S.  W.  922. 

If  one  contributes  to  produce  the  injury  of 
which  he  complains,  so  that  but  for  his 
concurring  and  co-operating  fault  the  injury 
would  not  have  happened,  he  cannot  recover, 
except  where  the  direct  cause  of  the  injury  is 
the  omission  of  the  other  party,  after  becom- 
ing aware  of  the  injured  party's  negligence, 
to  use  the  proper  degree  of  care  to  avoid  the 
consequences  of  such  negligence. 

Paducah  d  M.  R.  Co.  v.  Hoehl,  12  Bush, 
41 ;  Illinois  C.  R.  Co.  v.  Dick,  91  Ky.  441,  15 
S.  W.  665 ;  Johnson  t.  Louisville  d  N.  R.  Co. 
91  Ky.  651,  25  S.  W.  754;  Louisville  d  N.  R. 
Co.  V.  Cummins,  111  Ky.  333,  63  S.  W.  594. 

In  an  action  by  the  servant  against  the 
master,  negligence  cannot  be  presumed,  but 
must  be  proved. 

Brooks  V.  Louisville  d  N.  R.  Co.  24  Ky. 
L.  Rep.  1318,  71  S.  W.  507;  Bogenschutg  t. 
Smith,  84  Ky.  330,  1  S.  W.  578 ;  Louisville  d 
N.  R.  Co.  V.  Milliken,  21  Ky.  L.  Rep.  489, 
51  S.  W.  796;  Louisville  d  N.  R.  Co.  v.  Bo- 
cock,  107  Ky.  223,  61  S.  W.  580,  53  S.  W. 
262 ;  Louisville  d  N.  R.  Co.  v.  Law,  14  Ky. 
L.  Rep.  850,  21  S.  W.  648. 

Those  operating  engines  in  railroad  switch 
yards  are  not  required  to  anticipate,  or  keep 


*A  decision  was  reached  in  this  case,  and 
an  opinion  handed  down,  on  February  19,  1902, 
but  a  petition  for  rehearing  was  filed,  and  the 
court,  after  consideration,  substituted  the  opin- 
ion printed  herewith  for  the  former  one. 
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ji  lookout  for,  persons  using  the  tracks  in 
such  yards ;  and  railroad  companies  can  only 
be  held  liable  for  injuries  to  such  persons 
where,  notwithstanding  their  negligence, 
their  peril  is  actually  discovered  by  those 
operating  the  engines  in  time,  by  the  exer- 
cise of  ordinary  care,  thereafter  to  avoid  the 
consequences  of  the  pen!  to  which  the  in- 
jured persons'  own  negligence  has  exposed 
them. 

Vertrees  v.  Newport  Netoa  d  M,  Valley  R. 
Co,  96  Ky.  314,  25  S.  W.  1;  McDermott  v. 
Kentucky  C.  R.  Co,  93  Ky.  408,  20  S.  W. 
380;  LouievUle  d  N.  R.  Co,  v.  Hooker,  111 
Ky.  707,  64  S.  W.  638,  65  S.  W.  119;  Cole- 
man  v.  Pitiaburg,  C,  C.  d  8t.  L,  R,  Co,  23 
Ky.  L.  Rep.  401,  63  S.  W.  39;  Mrkfetz  v. 
Humphreya,  145  U.  S.  418,  36  L.  ed.  758,  12 
Sup.  Ct.  Rep.  835 ;  Kansas  City,  Ft,  8,  d  M, 
R.  Co,  V.  Cook,  28  L.  R.  A.  181,  13  C.  C.  A. 
364,  31  U.  S.  App.  277,  66  Fed.  115;  Wabash 
R,  Co,  V.  Bkiles,  64  Ohio  St.  458,  60  N.  E. 
576;  Elliott,  Railroads,  §  1258;  Louisville 
d  N,  R,  Co.  V.  Robertson,  9  Heisk.  276; 
ihiggs  v.  Houston,  104  U.  S.  553,  26  L.  ed. 
840;  Gahagan  v.  Boston  d  M,  R,  Co,  70  N.  H. 
441,  55  L.  R.  A.  426,  50  Atl.  146;  Grand 
Trunk  R,  Co,  v.  Baird,  36  C.  C.  A.  574,  94 
Fed.  946;  Loring  v.  Kansas  City,  Ft,  8,  d 
M,  R.  Co.  128  Mo.  349,  31  S.  W.  6 ;  CarUon  v. 
Cincinnaii,  8,  d  M,  R.  Co,  120  Mich.  481,  79 
N.  W.  688 ;  Keefe  v.  Chicago  d  N,  W.  R,  Co. 
-92  Iowa,  182,  54  Am.  St.  Rep.  542,  60  N.  W. 
503;  Daly  v.  Detroit  Citizens*  8treet  R,  Co, 
105  Mich.  193,  63  N.  W.  73;  '8ohaihle  v. 
Lake  8hore  d  M,  8.  R,  Co,  97  Mich.  318,  21 
Xi.  R.  A.  660,  56  N.  W.  505;  Lynch  v.  Boston 
d  A.  R,  Co,  159  Mass.  536,  34  N.  £.  1072; 
Kenna  v.  Central  P,  R,  Co,  101  Cal.  26,  35 
Pac  332. 

The  person  operating  the  engine  and 
Appellee  were  fellow  servants. 

Fote  V.  Chesapeake  d  0,  R,  Co.  95  Ky.  188, 
-24  S.  W.  119;  Illinois  C,  R,  Co,  v.  Coleman, 
^2  Ky.  L.  Rep.  878,  59  S.  W.  13;  8outhem  R, 
Co.  v.  Clifford,  110  Ky.  727,  62  S.  W.  514. 

If  appellee's  negligence  concurred  with 
-the  negligence,  if  any,  of  appellant,  so  that 
"but  for  appellee's  negligence  the  injury 
would  not  have  occurred,  there  can  be  no  re- 
-covery. 

Paducah  d  M,  R.  Co.  v.  Hoehl,  12  Bush, 
41 ;  imnois  C,  R,  Co,  v.  Dick,  91  Ky.  441,  15 
S.  W.  665 ;  Johnson  v.  Louisville  dN.  R,  Co, 
•91  Ky.  651,  25  S.  W.  754 ;  Kentucky  C,  R.  Co. 
V.  Dills,  4  Bush,  593;  4  Am.  &  Eng.  Enc. 
Law,  17;  Oooley,  Torts,  674;  Patterson, 
Railway  Accident  Law,  48. 

The  verdict  is  grossly  excessive. 

Newport  News  d  M,  Valley  R,  Co,  v. 
•Campbell,  15  Ky.  L.  Rep.  715,  26  S.  W.  267 ; 
Louisville  d  N.  R.  Co.  v.  8heets,  11  Ky.  L. 
Hep.  781,  13  S.  W.  248 ;  Louisville  Water  Co. 
-V.  Upton,  18  Ky.  L.  Rep.  326,  36  S.  W.  520. 
45  L.  R.  A. 


Mr.  WilUam  C.  MoGhord*  also  for  ap- 
pellant : 

The  court  should  have  instructed  the  jury 
to  find  for  defendant. 

Illinois  C,  R.  Co,  v.  Dick,  91  Ky.  441,  15 
S.  W.  665;  Paducah  d  M,  R,  Co.  v.  Hoehl, 
12  Bush,  41;  Kentucky  C.  R,  Co.  v.  Thomas, 
79  Ky.  163,  42  Am.  Rep.  208;  Louisville  d 
N,  R.  Co.  V.  McCoy,  81  Ky.  415;  Ramsey  v. 
Louisville,  C,  d  L,  R,  Co,  89  Ky.  102,  20  S. 
W.  162;  Holloway  v.  Louisville  d  N,  R,  Co, 
92  Ky.  249,  19  S.  W.  572;  Netoport  News  d 
M,  Valley  Co.  v.  Deuser,  97  Ky.  96,  29  S.  W. 
973;  LouisvUle  d  N,  R,  Co.  v.  Webb,  99  Ky. 
343,  36  S.  W.  1117. 

Lowe,  at  the  time  of  receiving  the  injury, 
WES  a  CO,  or  fellow,  servant  with  the  hostler 
and  helper,  whose  negligence  it  is  claimed 
was  the  cause  of  the  injury. 

The  liability  of  the  master  to  the  servant 
is  governed  by  the  ordinary  principles  of 
tort.  The  burden  is  on  the  servant  to  show 
a  breach  of  duty  on  the*  part  of  the  master. 
The  duties  of  the  master  may  be  designated 
under  the  following  heads  or  classifications: 
(1)  To  furnish  suitable  machinery  and  ap- 
pliances; (2)  to  keep  machinery  and  ap- 
pliances in  repair;  (3)  to  select  sufficient 
and  trustworthy  and  careful  fellow  servants 
properly  to  carry  on  the  business ;  (4)  to  es- 
tablish proper  rules  and  regulations  for  the 
safety  of  servants,  such  as  will  afford  them 
reasonable  protection  against  the  dangers 
incident  to  the  performance  of  their  respec- 
tive duties;  (5)  properly  to  instruct  youth- 
ful or  inexperienced  servants  as  to  the  dan- 
gers incident  to  the  service  in  which  they 
are  engaged. 

Where  the  master  delegates  to  a  servant 
the  right  to  discharge  some  or  all  of  the 
duties  which  he  owes  to  his  servants,  he 
(the  master)  is  liable  for  the  acts  of  such 
agent  as  if  done  by  him  in  person. 

Priestly  v.  Fowler,  3  Mees.  &  W.  1,  Mur- 
phy &  H.  305,  7  L.  J.  Exch.  N.  S.  42,  1  Jur. 
987;  Farwell  v.  Boston  d  W,  R.  Corp.  4 
Met.  49,  38  Am.  Dec.  339. 

As  time  progressed  and  business  expanded 
the  courts  of  different  states  extended  or 
enlarged  this  rule,  and  held  the  master  lia- 
ble in  other  instances,  viz.,  where  the  offend- 
ing servant  was  not  acting  in  the  place  of, 
or  discharging  the  duties  of,  the  master  at 
the  time  the  injury  occurred,  but  was  in- 
trusted with  a  position  of  superiority,  and 
authorized  to  command  and  control  the  ac- 
tion of  subordinates  placed  under  his  charge 
to  assist  him  in  the  performance  of  the  par- 
ticular work  asigned  them  by  the  master. 

Louisville  d  N.  R.  Co.  v.  Collins,  2  Duv. 
120,  87  Am.  Dec.  486. 

So,  the  doctrine  that  a  laborer  in  one  de- 
partment is  not  a  fellow  servant  with  a 
laborer    in    another    department    has   been 
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recognized.  But  in  a  majority  of  the  courts 
the  principle  of  different  department  liabil- 
ity only  applies  in  cases  where  the  offend- 
ing employee  is  authorized  to  exercise  some 
of  the  duties  of  the  master. 

Public  policy  requires  that  where  the  la- 
borers are  coequal  s,  and  engaged  in  labor- 
ing in  the  same  field,  or  on  the  same  rail- 
road train,  or  in  any  other  employment, 
each  shall  exercise  proper  care  in  the  con- 
duct of  the  business,  and  look  to  it  that 
his  colaborer  does  the  same  thing. 

LouisvUle,  C,  d  L.  R,  Co,  v.  Cavena,  9 
Bush,  660;  lllinoia  C.  R,  Co,  v.  Hilliard,  99 
Ky.  686,  37  S.  W.  75;  Volz  v.  Chesapeake  d 
O,  R,  Co,  95  Ky.  189,  24  S.  W.  119;  Randall 
V.  Baltimore  d  0.  R.  Co,  109  U.  S.  479,  27  L. 
ed.  1004,  3  Sup.  Gt.  Rep.  322;  Quebec  8,  8, 
Co,  V.  Merchant,  133  U.  S.  376,  33  L.  ed. 
666,  10  Sup.  Ct.  Rep.  397 ;  Parker  v.  Hanni- 
bal d  St,  J,  R,  Co.  109  Mo.  362,  18  L.  R.  A. 
802,  19S.  W.  1119. 

Although  servants  may  be  working  in  dif- 
ferent departments,  yet,  if  their  labors  bring 
them  together,  or  co-operate  to  accomplish 
the  same  general  purpose  of  the  master,  and 
their  relation  in  the  different  departments 
is  such  that  they  may  have  an  influence  upon 
each  other,  and  at  the  same  time  they  shall 
be  directly  co-operating  with  each  other  in 
the  particular  business  in  hand,  or  their 
usual  duties  shall  bring  them  in  habitual 
consociation,  so  that  they  may  exercise  an 
influence  upon  each  other  promotive  of 
proper  caution,  they  are  fellow  servants. 

Chicago  d  N.  W,  R,  Co,  v.  Moranda,  108 
111.  676;  Chicago  d  A,  R.  Co,  v.  O'Bryan,  15 
111.  App.  134;  Shearm.  &  Redf.  Neg.  §  236; 
Bartonshill  Coal  Co.  v.  McOttire,  3  Macq.  H. 
L.  Gas.  300,  4  Jur.  N.  S.  773. 

If  the  plaintiff's  pleadings  or  proof,  or  if 
all  the  proof  heard  on  the  trial,  shows  that 
the  plaintiff,  by  his  own  negligence,  contrib- 
uted to  the  injury,  there  can  be  no  recovery. 

Cahill  V.  Cincinnati,  N,  0.  d  T,  P.  R,  Co. 
92  Ky.  345,  18  S.  W.  2;  Clarke  v.  Louisville 
d  N.  R.  Co,  101  Ky.  34,  36  L.  R.  A.  123,  39 
S.  W.  840;  Favre  v.  Louisville  d  N,  R,  Co, 
91  Ky.  543,  16  S.  W.  370. 

If  the  proof  on  the  whole  case  shows  con- 
tributory negligence  on  the  part  of  the  plain- 
tiff, a  peremptory  instruction  to  find  for  the 
defendant  should  be  given. 

Johnson  v.  Louisville  d  N,  R.  Co,  91  Ky. 
652,  26  S.  W.  764;  Bogenschutz  v.  8mith,  84 
Ky.  338,  1  S.  W.  678 ;  Hughes  v.  Cincinnati, 
N,  O,  d  T.  P.  R,  Co.  91  Ky.  631,  16  S.  W. 
276. 

There  can  be  no  such  thing  as  contributory 
negligence,  unless  both  parties  are  guilty  of 
negligence. 

Kentucky  C,  R,  Co,  v.  Thomas,  79  Ky.  164, 
42  Am.  Rep.  208;  Paduoah  d  M,  R.  Co.  v. 
Hoehl,  12  Bush,  41 ;  Favre  v.  Louisville  d  N. 
65  L.  R.  A. 


R,  Co,  91  Ky.  541,  16  S.  W.  370;  Wright  v. 
Cincifmati,  y.  0.  d  T,  P.  R.  Co.  94  Ky.  117, 
21  S.  W.  581 ;  Shearm.  &  Redf.  Neg.  5th  ed. 
§  61 ;  Johnson  v.  Louisville  d  N.  R.  Co.  91 
Ky.  653,  26  S.  W.  764 ;  LouisviWf  d  N.  R,  Co. 
v.  Wolfe,  80  Ky.  86. 

Messrs,  H.  W.  Brvee,  W.  D.  Htnea, 
and  E.  W.  Hinea  also  for  appellant. 

Messrs,  J.  W.  8.  Clementa  and  J.  H. 
TbiiTman  for  appellee. 

Hobsont  J.,  delivered  the  opinion  of  the 
court: 

Appellee,  William  S.  Lowe,  was  in  the 
service  of  appellant,  the  Louisville  &  Nash- 
ville Railroad  Company,  as  assistant  inspec- 
tor of  trains  at  Lebanon  Junction,  which  is 
a  town  of  about  1,200  inhabitants,  at  the 
junction  of  the  Knoxville  branch  with  the 
main  line  of  appellant's  road.  There  is 
maintained  at  this  place  a  railroad  yard, 
containing  an  extensive  system  of  side 
tracks,  used  in  making  up  freight  trains 
going  out  of  the  yards.  The  regular  trains, 
too,  pass  over  the  main  tracks,  and  are  some- 
times switched  on  the  side  tracks,  so  that 
cars  are  moving  about  the  yard  pretty  much 
all  the  time.  A  switch  engine  is  kept  in  the 
yard  for  the  purpose  of  switching  cars  and 
making  up  trains.  Lax^ge  coal  bins  are  main- 
tained there  by  the  appellant,  at  which  all 
engines  are  supplied  with  coal.  Perhaps  as 
many  as  160  engines,  including  the  different 
passages  of  the  switch  engine,  pass  across 
the  yard  every  day.  The  coal  bins  are  north 
of  the  station,  and  in  a  curve  of  the  track, 
so  that  an  engine  beyond  a  certain  point  can- 
not be  seen  south  of  the  bins.  Appellee  had 
been  the  watchman  in  the  shops  for  about 
six  weeks  before  he  was  made  assistant  car 
inspector.  On  the  12th  of  September,  1899, 
which  was  the  first  day  that  he  served  as 
car  inspector,  he  went  on  duty  at  6  p.  m., 
and  inspected  a  freight  train  then  ready  to 
go  out  southward  on  the  Knoxville  branch. 
The  train  was  standing  on  a  side  track  east 
of  the  main,  track,  fronting  south.  He  be- 
gan at  the  engine  on  the  west  side  of  the 
train,  and  inspected  the  cars,  going  back 
from  one  to  another  until  the  inspection  was 
finished,  when  the  train  pulled  out.  The  tool- 
house  to  which  he  was  then  to  go  was  on 
the  east  side  of  the  tracks,  and  south  of  the 
point  where  he  then  was.  So  he  walked 
southward  along  by  the  side  of  the  depart- 
ing train,  and,  when  the  side  track  merged 
in  the  track  next  west  of  it,  he  got  over  on 
that  track,  and  then  on  the  main  track. 
While  he  was  walking  southward  on  the 
main  track,  an  engine  and  tender  backing 
down  on  that  track  ran  upon  him  in  the  rear, 
knocking  him  down,  cutting  off  his  right 
arm,  and  infiicting  severe  bruises,  for  which 
injuries  he  recovered  damages  in  the  sum 
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of  $13,000.  The  evidence  introduced  by  him 
on  the  trial  tended  to  show  these  facts:  Hie 
track  was  straight  for  some  distance,  and 
appellee,  walking  along  with  his  back  to  the 
engine,  could  have  been  seen  by  the  persons 
on  it  for  some  distance  if  a  proper  lookout 
had  been  kept.  The  tender  had  been  loaded 
with  coal  at  the  coal  bin.  The  coal  was 
piled  up  higher  than  the  engineer's  head, 
so  that  his  line  of  vision  did  not  reach  the 
track,  but  rose  above  the  track  the  further 
it  was  prolonged,  and  he  was  theirefore  un- 
able to  see  anything  on  the  track  in  front  of 
him.  A  passenger  train  from  the  south  was 
just  about  due  on  the  main  track,  and  ap- 
pellee supposed  that  no  other  train  would  be 
on  that  track.  So  he  kept  a  lookout  in  front 
of  him  for  it,  but  did  not  look  behind  him 
after  he  started  south.  When  he  turned  and 
started  south,  he  lodced  back,  and,  seeing 
nothing,  supposed  the  way  was  clear.  The 
engine  by  which  he  was  hurt  was  then  stand- 
ing at  the  coal  bin  around  the  curve.  '  After 
taking  coal,  it  came  rather  rapidly  south- 
ward, in  order  to  get  off  the  main  track  be- 
fore the  arrival  of  the  passenger  train  from 
the  south.  Appellee's  proof  tended  to  show 
that  no  signal  was  given  of  the  movements 
of  this  engine,  and  that  it  was  run  sub- 
stantially without  any  lookout  in  front  of 
it.  The  proof  is  conflicting  as  to  whether 
signals  were  given  by  the  ringing  of  the  bell, 
and  as  to  the  speed  of  the  train,  but  the 
evidence  for  appellee  shows  that  the  engine 
was  running  at  something  like  12  or  15 
miles  an  hour.  When  it  stopped  after  run- 
ning over  appellee,  it  was  just  even  with  the 
engine  of  the  outgoing  freight  train,  by  the 
side  of  which  he  had  been  walking,  and  had 
therefore  run  something  like  y^,  mile  tnore 
than  that  engine  after  it  started  and  appellee 
turned  and  b^an  to  walk  south.  When  it 
stopped  it  had  only  one  minute  to  get  in  on 
the  side  track  in  time,  according  to  appel- 
lant's proof.  Appellee  could  not  go  directly  to 
the  toolhouse,  because  the  outgoing  freight 
train  was  between  him  and  it.  He  perhaps 
got  on  the  main  track,  thinking  no  other 
train,  except  the  passenger  train  from  the 
south,  could  properly  be  on  that  track  at 
that  time,  and  this  would  be  in  front  of  him. 
There  is  some  evidence  from  which  it  is  ar- 
gued that  the  time  had  already  expired 
when  any  other  train,  under  the  rules, 
might  properly  use  the  main  track.  The 
men  in  charge  of  the  engine  did  not  see  ap- 
pellee at  all,  and  did  not  know  he  was 
hurt  until  informed  by  others. 

Appellant  complains  that  the  court  re- 
fused to  instruct  the  jury  peremptorily  to 
And  for  it.  It  also  complains  of  the  instruc- 
tions given  by  the  court.  The  court,  in  sub- 
stance, instructed  the  jury  that  if  they  be- 
lieved from  the  evidence  that  appellee,  at  the 
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time  he  received  the  injuries,  was  upon  ap- 
pellant's track  in  the  usual  course  of  his  em- 
ployment, and  that  its  agents  in  charge  of 
the  engine  and  tender  that  injured  him  negli- 
gently failed  to  ring  the  bell  or  give  other 
signal  of  its  approach,  or  negligently  failed 
to  stop  it  after  they  saw  his  peril,  or  after 
they  might  have  seen  it  by  the  use  of  rea- 
sonable care,  then  they  should  find  for  the 
plaintiff,  unless  they  believed  from  the  evi- 
dence that  he  by  his  own  negligence  con- 
tributed to  such  an  extent  to  the  injury  that 
but  for  his  negligence  it  would  not  have 
happened,  and  that  in  this  event  he  could  not 
recover,  unless  appellant's  agents  in  charge 
of  the  engine  and  tender  knew,  or  could  have 
known  by  ordinary  attention,  of  the  peril 
in  which  his  negligence  had  placed  him,  and 
thereafter  failed  to  observe  reasonable  care 
to  avoid  the  injury  which  followed. 

It  is  earnestly  maintained  for  appellant 
that  the  evidence  shows  no  negligence  on  its 
part;  that,  as  to  appellee,  it  was  not  re- 
quired to  give  notice  of  the  movement  of  its 
trains,  or  keep  a  lookout  for  him  in  moving 
them.  In  support  of  this  view,  we  are  re- 
ferred to  a  number  of  decisions  in  other  ju- 
risdictions; but,  without  discussing  them, 
we  conclude  that  the  rule  has  been  so  often 
held  otherwise  in  this  state  that  it  is  no 
longer  an  open  question. 

Appellant  has  at  Lebanon  Junction  some* 
thing  like  200  employees.  The  place  at 
which  appellee  was  injured  is  used  by  them 
and  by  other  persons,  to  a  great  extent,  in 
coming  and  going.  The  proof  presents  a  case 
where  the  presence  of  persons  on  the  track 
should  reasonably  be  anticipated  by  those  in 
charge  of  the  train.  The  point  was  not  far 
from  the  station, — between  it  and  the  coal 
bins, — and  where  a  great  many  people  passed 
back  and  forth,  especially  during  the  day. 
In  B\eXby  v.  Cincinnati,  N,  0.  d  T.  P.  R,  Co. 
85  Ky.  224,  3  S.  W.  157,  the  intestate  was  in 
the  yard  of  the  railroad  at  Jimction  City 
for  the  purpose  of  soliciting  employment  in 
watering  stock,  and  was  run  over  by  a  train 
backed  without  signal  or  outlook.  The  place 
was  not  so  much  traveled  as  in  the  case  be- 
fore us,  and  the  intestate  was  barely  a 
licensee,  and  yet  the  court  held  the  company 
liable.  After  showing  that  increased  vigi- 
lance and  precaution  are  required,  the  court 
said:  "But  it  is  obvious  that  neither  the 
duty  of  giving  the  warning  of  the  approach 
of  trains,  nor  of  resorting  to  the  proper  and 
necessary  means  to  prevent  collision  with 
persons,  can  be  performed  unless  there  be 
some  one  in  a  position  to  see  ahead  of  the 
train  and  to  control  it."  In  Oohleyy.Cincin' 
nati,  N,  0.  d  T,  P.  R.  Co.  89  Ky.  402,  12  S. 
W.  764,  the  intestate  was  killed  in  like 
manner  by  a  backing  train  as  he  was  cross- 
ing the  track,  and  the  case  is  discussed  on 
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the  idea  that  he  was  technically  a  tr»- 
pa^ser.  The  court  held  the  company  liable, 
and  said:  **A  train  of  running  cars — ^these 
were  running,  according  to  the  appellant's 
proof,  at  the  rate  of  about  15  miles  per  hour 
— ^is  more  dangerous  to  the  life  of  persons 
with  whom  it  comes  in  contact  than  that  of 
the  most  ferocious  and  powerful  wild  animal. 
And  certainly  ft  cannot  be  lawfully  turned 
loose  to  run  by  itself,  and  expose  persons 
that  may  be  on  the  track,  either  by  accident, 
mistake,  or  design,  to  its  destructiveness. 
Humanity  positively  forbids  the  owner  of 
property  that  is  dangerous  to  human  life 
and  safety  to  knowingly  turn  such  property 
loose,  even  upon  his  own  ground,  where 
it  will  do  mischief  even  to  a  technical  tres- 
passer." In  LauisvUle  d  N,  R,  Co,  v.  Poita, 
92  Ky.  30,  17  S.  W.  185,  thedeceased  was  in 
the  employ  of  the  railroad  company  at  Junc- 
tion City,  a  town  of  about  400  people.  It 
was  his  duty  to  enter  in  a  book  the  numbers 
of  the  cars  standing  on  the  side  tracks,  and 
point  out  to  the  engineer  those  he  was  to 
take  up.  While  standing  on  one  of  the 
tracks,  he  was  run  over  and  killed  by  some 
cars  detached  from  the  engine  moving  up 
behind  him  without  any  lookout  or  signal  of 
their  approach.  The  court  said:  'The  8heU 
by  Case,  85  Ky.  224,  3  S.  W.  167,  which  oc- 
curred in  the  same  town,  ieuid  the  Oonley 
Case,  80  Ky.  402,  12  S.  W.  764,  seem  con- 
clusive of  the  question.  It  is  held  in  those 
cases  that  neither  a  train  nor  a  single  car 
should  be  permitted  to  move  on  a  side  track 
in  a  city  or  town,  'without  some  servant  is 
in  position  to  give  warning  of  its  approach, 
and  to  control  its  movements.'  ...  It 
was  as  essential  that  the  servant  should  be 
in  a  position  thus  to  see  and  give  warning, 
as  it  was  to  be  in  a  position  to  control  the 
cars."  In  Barber  v.  Cincinnati,  N.  0.  d  T. 
P.  R.  Co,  14  Ky.  L.  Rep.  869,  21  S.  W.  340, 
the  intestate  was  in  the  service  of  the  rail- 
road company,  getting  out  ballast,  near  High 
Bridge,  Kentucky.  The  quarry  was  on  the 
west  side  of  the  track,  and,  to  obtain  a  suit- 
able place  for  piling  the  rock,  he  had  to 
wheel  it  across  the  track  and  along  by  the 
side  of  it  a  short  distance,  to  a  point  on  the 
east  side,  and  for  that  purpose  was  required 
to  place  plank  across  the  track  on  which  to 
run  his  wheelbarrow.  Warning  signals  by 
the  train  to  laborers  working  on  the  road 
were  required  by  the  rules  of  the  company. 
But  no  signal  was  given  of  the  approach 
of  the  train,  and  when  it  was  very  close  to 
the  intestate  he  ran  to  the  track,  and  tried 
to  move  the  plank  to  avoid  danger  of  the 
train's  being  derailed.  In  doing  this,  he  was 
killed.  The  men  in  charge  of  the  train  knew 
of  the  labor  done  at  this  point,  and  the  mode 
of  doing  it.  The  trial  court  gave  a  peremp- 
tory instruction  to  the  jury  to  find  for  the 
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defendant,  but  on  appeal  this  was  reversed. 
In  the  subsequent  case  of  IlUnoia  C,  R,  Co. 
V.  Mahan,  17  Ky.  L.  Rep.  1200,  34  S.  W.  16, 
Mahan  was  the  telegraph  operator  at  Arling- 
ton, and  received  orders  to  stop  an  extra 
train.  It  disregarded  his  signal  to  stop,  and 
he,  seeing  that  a  collision  was  inevitable 
with  a  passenger  train  coming  in  the  oppo- 
site directi<m,  unless  the  order  to  stop  was 
obeyed,  seized  a  lantern  and  followed  the 
train  some  30  yards,  waving  his  light.  It 
stopped,  and  the  conductor  came  back  to 
him.  The  extra  then  backed  in  off  the  main 
track  to  get  out  of  the  way  of  the  approach- 
ing passenger  train,  and  they  also  got  off  the 
main  track  to  let  that  train  pass.  In  doing 
this  they  got  on  the  side  track  and  while 
standing  there  the  train  which  he  had  stop- 
ped continued  backing  down  on  the  side 
track  without  any  lookout  or  signal  of  its 
approach,  and  ran  over  him.  Judgment  in 
his  favor  was  affirmed.  The  court  said:  "If, 
in  the  emergency  which  seemed  to  confront 
him,  the  appellee  got  on  the  side  track,  or 
too  close  to  it,  when  there  was  space  else- 
where within  which  to  stand  or  walk  and 
give  his  signals  to  the  approaching  passenger 
train,  he  was,  perhaps,  guilty  of  negligence, 
but  for  which  the  injury  would  not  have  oc- 
curred ;  yet  it  is  manifest  that,  by  the  exer- 
cise of  ordinary  care  on  the  part  of  those 
controlling  the  backing  train,  the  danger 
could  have  been  discovered,  and  the  injury 
averted.  By  witnesses  in  liie  service  of  the 
appellant  it  is  shown  to  have  been  the  duty 
of  those  operating  the  extra  to  have  had  a 
brakeman  on  the  rear  of  the  backing  train, 
who  might  give  warning  of  its  comparatively 
noiseless  approach;  and  it  is  no  excuse  for 
the  failure  to  make  such  provision  in  this 
instance  to  say  that  the  company  was  using, 
instead  of  the  usual  caboose,  a  box  car, 
which  did  not  conveniently  admit  of  this  cus- 
tomary precaution.  The  necessary  care  was 
not  exercised  on  this  occasion,  and  the  fail- 
ure to  exercise  it  was  gross  negligence." 

These  cases  control  the  one  before  us,  for 
the  danger  from  the  want  of  signals  of  the 
approach  of  the  train,  or  outlook  in  front  of 
it,  was  greater  in  this  case  than  in  any  of 
them,  under  the  evidence.  The  same  rule  has 
been  announced  elsewhere.  Thus  in  2  Thomp- 
son on  Negligence,  §  1839,  it  is  said:  "Per- 
sons lawfully  at  work  in  repairing  a  railway 
track,  or  in  repairing  a  highway  where  it 
crosses  a  railway  track,  cannot  be  expected 
to  pursue  their  labors,  and  at  the  same  time 
maintain  a  constant  lookout  for  an  approach- 
ing train.  They  are  passive,  and  are  not  a 
source  of  danger  to  the  train.  Those  who 
are  driving  the  train  are  active,  and  are 
handling  and  in  control  of  the  instrument 
of  danger  and  mischief.  The  obligation  of 
reasonable  care  which  the  law  puts  upon  the 
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railway  oompanj  under  these  circumstances 
therefore  demands  nothing  less  than  an  ac- 
tive vigilance  in  favor  of  persons  thus  law- 
fully at  work  upon  the  trade,  and  the  giving 
of  seasonable  danger  signals  to  arouse  their 
attention  and  enable  them  to  get  out  of  the 
way  before  it  is  too  late."  In  §§  1840-1842 
it  is  shown  that  the. same  rule  applira  in 
favor  of  the  servants  of  a  contractor,  or  per- 
wmB  engaged  in  loading  or  unloading  cars, 
or  receiving  mail  or  express  matter.  In  § 
1846  the  care  required  in  moving  trains 
through  cities  and  towns  is  pointed  out,  and 
it  is  laid  down  to  be  negligence,  when  a  train 
is  moved  backwards,  not  to  have  a  person 
keeping  a  lookout.  See  also  2  Shearm.  & 
Redf.  Neg.  §§  457, 458.  The  case  of /UtnoM  C. 
R.  Co.  V.  Dick,  91  Ky.  434,  15  S.  W.  605,  is 
not  inconsistent  with  the  above.  In  that 
case  Dick  was  only  a  licensee  to  cross  the 
track.  For  his  own  convenience  he  left  the 
usual  way  of  crossing,  and  was  walking 
along  the  track.  He  had  no  right  to  be 
where  he  was.  At  least,  there  is  nothing  in 
the  case  to  show  that  his  presence  there 
should  have  been  anticipated,  or  that  it  was 
a  place  at  which  tne  servants  of  the  com- 
pany should  have  been  on  the  outlook  for 
persons.  The  appellee  was  in  the  discharge 
of  his  duties  in  going  from  the  inspection 
of  the  train  to  the  toolhouse  and  was  at  a 
place  at  which  the  presence  of  persons  on 
the  track  might  be  anticipated.  While  he 
was  not  at  work  on  the  track,  he  was  at 
work  for  the  defendant,  and  was  lawfully 
on  the  track  in  the  course  of  his  employ- 
ment, and  is  as  much  within  the  principle 
of  the  rule  as  if  laboring  on  the  track. 
Whether  he  was  guilty  of  contributory  neg- 
ligence was  a  question  for  the  jury. 

It  is  earnestly  insisted,  also,  that  the  court 
erred  in  instructing  the  jury  that  appellee 
could  not  recover  if  but  for  his  negligence 
the  injury  would  not  have  happened,  unless 
appellant's  agents  in  charge  of  the  engine 
and  tender  knew,  or  could  by  ordinary  care 
have  known,  of  the  peril  in  which  his  negli- 
gence had  placed  him,  and  thereafter  fajled 
to  observe  reasonable  care  to  avoid  the  in- 
jury which  ensued.  The  instruction  of  the 
court  followed  the  rule  announced  in  an 
opinion  by  Judge  Crenshaw,  in  the  year  1866, 
in  Louisville  d  N.  R.  Co.  v.  Yandell,  17  B. 
Hon.  598.  It  was  reaffirmed  in  an  opinion 
by  Judge  Robertson  in  Louisville  d  N,  R, 
Co.  V.  Collins,  2  Duv.  114,  87  Am.  Dec.  486, 
and  Louisville  d  N.  R.  Co.  y.  Robinson,  4 
Bush,  507.  These  cases  have  since  been  fol- 
lowed by  the  court  so  often  that  the  ques- 
tion is  no  longer  open.  Louisville  d  N,  R, 
Co.  V.  McCoy,  81  Ky.  411;  Louisville  d  N, 
R.  Co.  V.  Earl,  94  Ky.  374,  22  S.  W.  607; 
Cahill  V.  Cincinnati,  N.  O.  d  T.  P.  R.  Co. 
92  Ky.  346,  18  S.  W.  2;  LouisvUle  d  N.  R. 
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Co.  V.  Schuster,  10  Ky.  L.  Rep.  65,  7  S.  W. 
874;  Louisville  d  N.  R.  Co.  ▼.  Krey,  16  Ky. 
L.  Rep.  797,  29  S.  W.  869;  Louisville  d  N. 
R.  Co.  V.  Haokman,  17  Ky.  L.  Rep.  81,  30 
S.  W.  407 ;  Pittsburgh,  C.  C.  d  St.  L.  R.  Co. 
V.  Lewis,  18  Ky.  L.  Rep.  957,  38  S.  W.  482; 
Crowley  v.  Louisville  d  N.  R.  Co.  21  Ky.  L. 
Rep.  1435,  55  S.  W.  434;  Flynn  v.  LouisviUe 
R.  Co.  110  Ky.  662,  62  S.  W.  690;  Ounn  v. 
Felton,  108  Ky.  565,  57  S.  W.  15.  To  same 
effect,  see  1  Thomp.  Neg.  S§  230-232;  In- 
land d  Seaboard  Coasting  Co.  v.  Tolson,  139 
U.  S.  561,  35  L.  ed.  270,  11  Sup.  Ct.  Rep. 
653;  Grand  Trunk  R.  Co.  v.  Ives,  144  U.  S. 
408,  36  L.  ed.  485, 12  Sup.  Ct.  Rep.  679. 

In  towns  and  cities  where  the  presence  of 
persons  on  the  track  of  the  railroad  may  be 
rightfully  anticipated,  a  due  regard  for  hu- 
man life  requires  that  a  lookout  should  be 
maintained  in  the  operation  of  engines  and 
trains.  This  has  been  often  declared.  The 
place  where  the  injury  sued  for  occurred  was 
in  a  town,  and  at  a  place  which  was  used^ 
not  only  by  the  numerous  employees  of  ap- 
pellant, but  by  other  persons,  in  passing 
from  the  station  to  the  coalyards,  and  from 
one  portion  of  the  town  to  another.  The  pres- 
ence of  persons  on  or  about  the  track  at  the 
point  where  the  injury  occurred  should  rea- 
sonably have  been  anticipated,  and  it  was 
incumbent  on  those  operating  the  engine  in 
question  to  keep  a  lookout.  Otherwise  all 
the  care  would  be  required  of  those  on  the 
track,  and  none  would  be  required  of  those 
operating  the  train.  Instructions  embodying 
the  view  of  the  law  insisted  on  for  appel- 
lant have  been  held  erroneous  by  this  court 
as  to  persons  rightfully  on  the  trade  at  such 
places,  on  the  ground  that  they  placed  all  the 
care  on  the  person  injured.  Louisville,  C.  d 
L.  R.  Co.  V.  Ooetz,  79  Ky.  442,  42  Am.  Rep. 
227 ;  Louisville  d  N.  R.  Co.  v.  Clark,  105  Ky. 
571,  49  S.  W.  323.  In  view  of  the  character 
of  the  place  where  the  accident  occurred,  and 
the  fact  that  the  deceased  was  not  a  tres- 
passer, the  court  properly  qualified  the  in- 
struction on  contributory  negligence  as  in- 
dicated. 

It  is  further  urged  that  appellee  and  the 
men  in  charge  of  the  engine  were  fellow  serv- 
ants, being  all  engaged  in  the  operations  of 
the  yard,  and  that,  at  any  rate,  appellant  is 
not  liable,  except  for  the  gross  negligence  of 
its  man  in  charge  of  the  engine.  The  engine 
was  run  from  the  coal  bin  to  the  side  track 
by  a  man  employed  for  that  purpose  to  take 
charge  of  the  engines  in  the  yard,  and  known 
as  the  "hostler."  There  is  much  conflict  in 
the  authorities  as  to  who  are  fellow  servants, 
but  the  rule  in  this  state  has  been  steadily 
maintained  from  the  beginning.  In  Louis- 
ville d  N.  R.  Co.  V.  Collins,  2  Duv.  114,  87 
Am.  Dec.  486, — tlie  first  case  on  the  subject, 
— where  a  laborer  on  an  engine  in  the  yard 
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was  injured  by  the  negligence  of  the  man  in 
charge  of  the  engine^  this  court  said :  "The 
only  consistent  or  maintainable  principle  of 
the  corporation's  responsibility  is  that  of 
agency.  Qui  facit  per  iUium  faoit  per  «e. 
It  is  therefore  responsible  for  the  negligence 
or  unskilfulness  of  its  engineer,  as  its  con- 
trolling agent  in  the  management  of  its  loco- 
motives and  running  cars,  and  that  responsi- 
bility is  graduated  by  the  classes  of  persons 
injured  by  the  engineer's  neglect  or  want  of 
skill.  As  to  strangers,  ordinary  negligence 
is  sufficient;  as  to  subordinate  employees  as- 
sociated with  the  engineer  in  conducting  the 
cars,  the  negligence  must  be  gross ;  but  as  to 
employees  in  a  different  department  of  serv- 
ice, unconnected  with  the  running  opera- 
tions, ordinary  negligence  may  be  sufficient. 
Among  common  laborers,  constituting  a  dis- 
tinct class,  all  standing  on  the  same  platform 
of  equality  and  power,  and  engaged  in  a 
merely  incidental,  but  independent,  service^ 
no  one  of  them,  as  between  himself  and  his 
coequals,  is  the  corporation's  agent;  and 
therefore  it  is  not,  on  the  principle  of  agency 
or  otherwise,  responsible  for  damage  to  one 
of  them  resulting  from  the  act  or  omission  of 
another  of  them,  although  each  of  the  com- 
pany's employees  would  be  its  agent  as  to  en- 
tire strangers  to  it."  This  case,  and  a  num- 
ber of  others  following  it,  were  reviewed  and 
approved  in  Louisville,  0.  d  L.  R.  Co.  v. 
Covens,  9  Bush,  559,  and  still  later  in  Oreer 
▼.  Louisville  d  N.  R.  Co.  94  Ky.  169,  42  Am. 
8t.  Rep.  345,  21  S.  W.  649,  and  Illinois 
C,  R,  Co.  V.  Hilliard,  99  Ky.  684,  37  S.  W. 
75.  In  the  last  case  the  conductor  of  a  train 
was  injured  by  the  negligence  of  a  car  in- 
spector, and  it  was  insisted  that  the  jury 
should  have  been  instructed  that  they  were 
fellow  servants,  or  that  the  company  was  at 
least  liable  only  for  the  gross  negligence  of 
the  car  inspector.  The  court  held  otherwise, 
and  said:  ''In  the  first  place,  the  person 
employed  at  Moimd  Station  to  inspect  each 
car  of  a  train,  and  ascertain  if  it  is  in  a  safe 
condition,  was  not  a  fellow  servant  of  plain- 
tiff, in  the  sense  of  being  upon  a  common 
footing,  and  agents  of  each  other.  They 
acted  in  different  spheres,  and  neither  could 
or  was  required  to  know  whether  the  other 
was  properly  doing  his  duty.  In  the  second 
place,  it  would  have  been  improper  to  require 
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the  jury  to  believe  the  inspector  was  guilty 
of  gross  negligence.  The  simple  inquiry 
was,  as  they  had  been  instructed,  whether 
the  company,  through  its  inspector,  used 
ordinary  care  in  examining  the  cars,  so  as  to 
ascertain  whether  the  ladders  attached  to 
each  were  in  a  safe  condition,  for  it  was  the 
legal  duty  of  the  company  to  guard  against 
every  source  of  danger  they  could,  by  the  ex- 
ercise of  that  kind  and  degree  of  care,  fore- 
see and  prevent;  and,  while  a  railroad  com- 
pany cannot  be  required  to  insure  the  safety 
of  a  train,  it  is  bound  to  make  a  reasonable, 
proper,  and  careful  examination  of  each  car." 
In  Louisville  d  N.  R,  Co.  v.  Davis,  14  Ky.  L. 
Rep.  716,  a  switch  engineer  in  a  railroad 
yard  was  held  not  to  be  a  fellow  servant  of 
a  switchman  and  coupler  in  the  yard.  In 
Louisville  d  N.  R.  Co,  v.  Moore,  83  Ky.  676, 
a  fireman,  while  acting  as  engineer,  was  held 
to  be  engineer  for  the  time,  and  not  to  be  a 
fellow  servant  of  the  brakeman.  The  same 
rule  has  been  applied  as  between  the  crews  of 
different  trains,  and  it  seems  to  us  to  be  a 
very  unsubstantial  distinction  between  the 
engineer  who  runs  an  engine  in  the  yard,  and 
one  who  runs  it  at  other  stations  along  the 
road,  as  the  fireman  usually  does  in  switdi- 
ing.  Appellee  had  no  control  of  the  engineer 
in  charge  of  this  engine.  He  had  nothing  to 
do  with  the  running  of  the  trains  or  the 
running  operations  of  the  road.  He  was  en- 
gaged in  a  distinct  department,  his  only 
duty  being  to  inspect  cars. 

Lastly,  it  is  insisted  that  the  verdict  is 
excessive.  Appellee  is  thirty-four  years  ot 
age,  and  was  earning  $1  a  day.  He  has  lost 
one  arm,  and  does  not  appear  to  have  re- 
ceived other  permanent  injury.  In  no  ajse 
before  this  court  has  it  ever  sustained  so 
large  a  verdict  for  such  an  injury,  and  we 
are  all  of  opinion  that  the  verdict  is  ex- 
cessive, and  that  for  this  reason  a  new  trial 
should  be  granted.  We  see  no  other  error  in 
the  record. 

Judgment  reversed  and  cause  remanded  for 
further  proceedings  not  inconsistent  with 
this  opinion. 

Bnmaiiif    Ch.    J.,    and    CBear    and 

Barker,  JJ.,  dissent,  because  peremptory 
instructions  were  not  given. 
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Mrs.  C,  E.  WHITWORTH  et  al. 

V, 

SHREVEPORT    BELT    RAILWAY    COM- 
PANY, Appt. 


( La. 


.) 


*Pott«  and  'Whit^vorth,  employees  of 
the  telephone  company,  ^vere  en- 
cased in  stretchins  a  line  of  that 
company  upon  Its  poles.  In  doing  so,  the 
line  had  to  be  passed  above  a  span  of  the 
electric  car  system.  Potts,  upon  the  tele- 
graph pole,  was  holding  one  end  of  the  wire, 
while  Whitworth,  upon  the  ground,  was 
holding  the  other.  The  latter  stumbled,  and 
in  doing  so  dropped  his  end  of  the  wire, 
which  fell  to  the  ground,  resting  upon  the 
span  wire  below,  which,  by  reason  of  defec- 
tive insulation  in  the  hanger  by  which  the 
trolley  wire  and  the  span  wire  were  connect- 
ed, was  heavily  charged  with  electricity. 
Potts,  holding  the  other  end  of  the  wire,  in- 
stantly, received  a  shock  and  fell  headfore- 
most, but  his  spurs  caught  on  a  spike  on  the 
telephone  pole,  and  he  hung  suspended  in  the 
air.  Whitworth  ran  to  his  relief,  and,  catch- 
ing hold  of  the  wire  of  his  own  company, 
which  he  had  been  using,  to  do  so,  he  him- 
self was  instantly  killed.  Held,  that  Whit- 
worth, in  going  to  the  rescue  of  Potts,  was 
not  in  fault,  but  was  acting  under  a  high 
sense  of  moral  duty,  and  for  his  death  while 
engaged  in  performance  of  that  duty,  occa- 
sioned by  the  negligence  of  the  electric  com- 
pany, it  is  responsible  in  damages. 

(February  29,  1904.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Judicial  District  Court  for  the 
Parish  of  Caddo  in  favor  of  plaintiffs  in  an 
action  brought  to  recover  damages  for  the  al- 
leged negligent  killing  of  plaintiffs*  intestate. 
Modified  and  affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  Wise,  Randolph,  ft  Bendall 
for  appellant. 

Messrs.  Alexander  ft  Wilkinson  and 
Shepherd  ft  Land  for  appellees. 

The  briefs  are  so  fully  abstracted  in  the 
opinion  that  nothing  could  be  inserted  here 
without  needless  duplication. 

NioholLi,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  action  is  brought  by  Mrs.  Carrie  E. 
Nola  Whitworth,  the  widow  of  P.  B.  Whit- 

•Headnotes  by  Nicholls,  Ch.  J. 


Note. — For  other  cases  in  this  series  on  the 
question  of  negligence  in  voluntarily  incurring 
danger  to  rescue  another  person,  see  Corbin  v. 
Philadelphia,  49  L.  R.  A.  715,  and  note;  West 
Chicago  Street  U.  Co.  v.  Liderman,  52  L.  R.  A. 
655 ;  Becker  v.  Louisville  &  N.  R.  Co.  53  L.  R. 
A.  267;  and  Pittsburg,  C.  C.  &  St.  L,  R.  Co. 
y.  Lynch,  63  L.  R.  A.  504. 
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worth,  in  her  own  behalf,  and  by  Lester  Al- 
len Whitworth,  the  minor  son  of  P.  B.  Whit- 
worth, represented  by  his  guardian,  G.  W. 
Prewitt.  A  judgment  is  prayed  for  in  favor 
of  each  of  the  plaintiffs  for  $15,000. 

It  is  alleged  that  P.  B.  Whitworth,  the 
husband  of  one  of  the  plaintiffs,  and  the 
father  of  the  other,  was  killed  on  August  1, 
1901,  in  the  city  of  Shreveport,  by  an  electric 
shock  communicated  to  his  body  from  the 
electric  wires  of  the  Shreveport  Belt  Railway 
Company;  that  his  death  was  solely  due  to 
its  utter  and  wanton  negligence  in  operating 
a  street  railway  by  means  of  an  overhead 
wire  on  Texas  avenue,  without  proper  insula- 
tion, and  permitting  defective  insulations  of 
the  trolley  hangers  to  remain  in  such  condi- 
tion that  the  current  freely  passed  to  the 
span  wire,  and  thus  communicated  with  the 
telephone  wire,  which  said  Whitworth  was 
engaged  In  stretching  on  poles  parallel  to  the 
said  railway  company  track,  and  by  the 
shock  from  which  Mr.  Potts,  who  was  on  the 
telephone  pole,  40  feet  from  the  ground,  was 
shocked  and  killed.  Plaintiffs  showed  that 
in  the  effort  to  save  the  life  of  Potts,  who 
was  hanging  helpless  on  the  telephone  pole 
as  a  result  of  a  shock  from  an  electric  cur- 
rent transmitted  to  the  telephone  wire  from 
the  span  wire  of  defendant  company,  said  P. 
B.  Whitworth  received  a  shock  which  caused 
him  intense  agony  and  pain,  and  resulted  in 
his  death;  that  said  P.  B.  Whitworth  at- 
tempted to  pull  the  wire  from  the  body  of 
Potts  when  he  received  the  shock.  They 
showed  that  said  P.  B.  Whitworth  was  a 
young  man,  twenty-four  years  of  age,  earning 
$50  per  month,  supporting  his  wife  and 
child ;  that  by  the  reckless  indifference  of  the 
said  railway  company  to  the  safety  of  the 
public,  and  its  wanton  negligence,  Carrie 
Whitworth  and  Lester  Allen  Whitworth 
were  deprived  of  the  support  of  their  hus- 
band and  father. 

That  the  pain  and  agony  of  P.  B.  Whit- 
worth before  death,  after  receiving  the  elec- 
tric shock,  was  intense ;  that  said  P.  B.  Whit- 
worth was  without  fault ;  and  that  his  death 
was  due  entirely  to  the  wanton  negligence  of 
defendant  company. 

In  view  of  the  premises,  they  prayed  for 
service  of  citation  and  petition  on  said 
Shreveport  Belt  Railway  Company,  through 
its  president,  Walter  B.  Jacobs,  to  answer  to 
the  demand  of  Mrs.  C.  E.  N.  Whitworth  for 
damages  for  the  pain  and  suffering,  death, 
and  loss  of  support  of  her  husband,  P.  B. 
Whitworth,  by  said  defendant  company,  in 
the  full  sum  of  $15,000,  and  the  demand  of 
George  Prewitt,  guardian  of  Lester  Alle^ 
Whitworth,  son  of  P.  B.  Whitworth,  for 
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damages  to  said  minor  in  the  full  sum  of 
$15,000  in  the  pain,  suffering,  and  death, 
and  loss  of  support,  occasioned  to  said  minor 
by  the  careless  killing  of  his  father  by  said 
defendant  company,  and  for  all  necessary  or- 
ders and  general  relief. 

The  defendant  pleaded  the  general  issue. 
Further  answering,  it  averred  that,  if  the  al- 
leged company  or  its  employees  were  guilty 
of  any  negligence,  and  that,  if  the  appliances 
used  by  it  were  defective  in  any  way,  which 
was  denied,  P.  B.  Whitworth  was  guilty  of 
contributory  negligence  which  resulted  in  his 
death,  and  he  cannot  recover. 

It  was  agreed  between  counsel  that  the  evi- 
dence taken  in  the  suit  of  Mrs,  Birdie  Potts 
v.  Shreveport  Belt  Railway  Company  should 
be  used  on  the  trial  of  this  cause,  with  the 
right  of  either  party  to  introduce  other  evi- 
dence. 

The  jury  returned  a  verdict  against  the 
defendant  in  favor  of  Mrs.  Carrie  E.  Whit- 
worth for  $3,500,  and  against  the  defendant 
in  favor  of  Lester  Allen  Whitworth  for  $2,- 
500. 

Defendant  appealed. 

This  case  is  the  sequel  of  that  of  Potts  v. 
Shreveport  Belt  R,  Co,  reported  in  110  La.  1, 
98  Am.  St.  Rep.  452,  34  So.  103,  in  which 
the  plaintiff  recovered  a  judgment  against 
the  defendant  for  damages  resulting  from 
the  death  of  her  husband  through  its  negli- 
gence. The  following  facts  are  extracted 
from  the  report  of  that  case:  When  Potts 
was  killed  he  was  in  the  employ  of  the  Cum- 
berland Company,  as  foreman  of  a  line  gang, 
in  stringing  its  wires  upon  the  poles  of  that 
company.  In  stringing  the  wires.  Potts  had 
with  him  two  assistants,  Whitworth  and 
Holt,  also  in  the  employ  of  the  telephone 
company.  Under  a  franchise  granted  by  the 
city  of  Shreveport,  the  defendant  company 
was  operating  a  double-trade  electric  rail- 
way on  Texas  avenue,  in  that  city.  It  was 
the  overhead  trolley  system.  There  was.  a 
trolley  wire  over  each  track.  They  were  sus- 
pended by  wires  spanning  the  street,  called 
"span  wires."  These  were  attached  to  wood- 
en poles  placed  opposite  each  other  on  the 
two  sides  of  the  street.  The  trolley  wires 
were  made  fast  to  the  span  wires  by  means  of 
what  are  called  "hangers"  or  "ears."  These 
hangers  should  be  insulated,  the  purpose  be- 
ing to  confine  the  current  of  electricity  which 
propels  the  cars  to  the  trolley  wire.  Were  it 
otherwise,  each  span  wire  would  be  a  "live" 
or  "hot"  wire,  charged  with  the  same  voltage 
of  electricity  that  the  trolley  wire  had.  This 
would  result  in  so  much  leidcage  of  the  elec- 
trical current  as  to  impair  its  efficiency  in 
the  work  of  operating  the  cars,  and  would, 
besides,  render  each  span  dangerous.  The 
Cumberland  Telephone  Company,  also,  under 
a  franchise  from  the  city  of  Shreveport,  was 
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occupying  the  sides  of  Texas  avenue  witii  its 
poles  and  wires.  On  cross-arms  attached  to 
its  poles  it  maintained  and  operated  numer- 
ous wires  on  and  along  the  streets. 

The  electric  current  with  which  telephone 
wires  are  charged  is  too  weak  to  be  danger- 
ous  to  human  life,  but  the  current  with 
which  the  trolley  of  the  car  company  is 
charged  is  of  deadly  potency.  Potts's  death 
was  occasioned  by  the  telephone  wire  he  was 
stringing  coming  in  contact  with  a  span  wire 
of  the  car  company. 

This  span  wire,  notwithstanding  its  connec- 
tion with  the  trolley  wire,  should  have  been, 
through  proper  insulation,  harmless.  But  it 
was  not.  It  was  deadly  dangerous.  The 
insulation  at  the  hanger  or  ear  was  gone,  if 
it  had  ever  existed,  and  the  wire  was  "alive" 
with  likely  the  same  voltage  of  electricity  as 
was  passing  over  the  trolley.  This  being  so, 
the  instant  the  telephone  wire  touched  it,  one 
end  of  the  wire  being  on  the  ground,  thus 
completing  the  circuit,  it  (the  telephone 
wire)  became  likewise  charged  with  the  dead- 
ly current.  At  the  time  Potts  was  killed,  he 
was  up  on  the  pole  to  which  the  wire  was  to 
be  strung.  In  close  proximity  was  the  span 
wire  of  the  defendant.  That  it  was  heavily 
charged  with  electricity,  there  was  no  doubt. 
The  death  of  Potts  attested  this  fact.  That 
it  was  so  charged  was  due  to  the  fact  that  it 
had  nd  insulation  to  protect  it  from  the  trol- 
ley wire.  The  wire  Potts  was  stringing  had 
been  passed  over  the  span  wire.  This  had 
been  accomplished  by  means  of  a  rope.  Whit- 
worth was  westward  of  the  pole  Potts  was 
upon.  Under  instructions  from  Potts,  he 
was  (on  the  ground)  pulling  the  wire  which 
was  being  strung.  This  pulling  of  the  wire 
kept  it  taut,  and  while  taut  it  was  free  from 
contact  with  the  span  wire.  But  Whitworth 
stumbled,  and  this  circumstance  caused  a 
slackening  of  the  wire.  This  slackening  of 
the  wire  brought  it  in  contact  with  the  span 
wire,  and  immediately  it  became  charged 
with  the  deadly  current.  So  deadly  was  the 
current,  that,  when  Potts  was  shocked,  and 
hung  suspended,  and  Whitworth,  rushing  up 
to  the  end  of  the  wire,  and,  touching  the 
ground  in  the  generous  effort  to  pull  it  away 
from  Potts,  seized  it,  he  was  himself  instant- 
ly killed.  This  court  held  in  the  Potts  Caee 
that  the  defendant  was  negligent,  and  ren- 
dered judgment  in  favor  of  the  plaintiff 
against  it.  We  are  called  on  to  determine 
whether  the  plaintiffs  in  this  case  are  enti- 
tled to  damages  for  the  death  of  Whitworth. 

Defendant's  counsel,  in  their  statement  of 
facts,  referring  to  the  Potts  Case,  say:  "It 
will  be  remembered  that  Potts,  with  Holt 
and  Whitworth,  was  engaged  in  stringing  a 
telephone  wire  along  Texas  avenue,  in  the 
city  of  Shreveport.  At  the  time  of  his  death. 
Potts  was  at  the  top  of  a  pole,  endeavoring 
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to  place  the  wire  above  the  span  wire  of  the 
defendant  company.  Whitworth,  on  the 
ground,  had  hold  of  one  end  of  the  telephone 
wire,  pulling  the  wire,  when  he  stumbled, 
letting  go  the  wire,  when  it  fell  on  the  span 
wire,  which  was  charged  with  electricity  from 
the  trolley  wire,  occaaioned  from  defective 
insulation.  It  seems  that  Potts  fell  and  died 
the  moment  Whitworth  stmnbled  and  let  go 
the  wire." 

The  admissions  so  made  as  to  the  negli- 
gence of  the  defendant  company  bring  the  is- 
sues involved  in  this  case  within  very  narrow 
compass.  It  is  conceded  on  both  sides  that, 
as  soon  as  Potts  received  from  the  telephone 
wire  the  electric  shock  by  which  he  was 
killed,  he  immediately  fell  head  downward 
from  the  point  where  he  was  standing,  and, 
his  spurs  catching  upon  one  of  the  spikes  on 
the  pole,  remained  suspended  in  the  air,  and 
that  Whitworth,  after  stumbling  and  losing 
hold  of  his  end  of  the  telephone  wire,  took 
hold  of  it  again,  and  was  instantly  killed. 

The  plaintiffs  urge  that  in  so  doing  he 
could  not  be  held  guilty  of  negligence,  as  his 
act  was  in  aid  of  an  attempt  to  save  the  life 
of  his  companion  and  fellow  workman.  Potts, 
and  any  others  who  might  incautiously  come 
in  contact  with  the  telephone  wire,  which 
was  hanging  suspended  from  the  span  wire. 

Defendant  contends  that  it  was  evident  to 
all  who  witnessed  the  unfortunate  occurrence 
that  Potts  was  dead  when  Whitworth  caught 
hold  of  the  wire,  and  fell  dead  instantly; 
that  when  Potts  received  the  electric  shodc, 
and  fell  from  the  top  of  the  pole,  head  down, 
hanging  by  his  spurs.  Holt  (one  of  his  as- 
sistants) realized  that  he  could  do  nothing 
for  him  but  to  begin  preparations  for  his 
interment;  that,  when  he  started  to  ring  for 
assistance  to  take  Potts  down,  he  warned 
Whitworth  not  to  touch  the  wire,  then  down 
in  the  mud;  that  the  action  of  Whitworth 
was  not  to  save  human  life,  for  Potts  was 
manifestly  dead  several  minutes  before  he 
took  hold  of  the  wire;  that  others  saw  it, 
and  he  must  have  seen  it,  and,  moreover,  he 
was  warned  not  to  touch  the  wire  by  several 
persons;  that,  in  disregard  of  this  warning, 
Whitworth,  a  telephone  lineman  himself, 
caught  hold  of  the  wire  and  dropped  dead; 
that  his  conduct  was  rash,  and  recovery  can- 
not be  had  in  the  case;  that  the  doctrine 
held  by  Rorer  on  Railroads  [p.l029]  is  to  the 
effect  that  "it  is  not  a  wrongful  act  to  make 
an  effort  to  save  human  life  if  the  effort 
made  be  compatible  with  a  reasonable  r^ard 
for  one's  own  safety ;"  that  the  same  doctrine 
is  announced  in  2  Thompson  on  Negligence, 
p.  1174,  8  21,  and  in  Peyton  v.  Texas  d  P.  R. 
Co.  41  La.  Ann.  861,  17  Am.  St.  Rep.  430,  6 
So.  690. 

Counsel  of  plaintiff,  on  the  other  hand, 
contend  that  Whitworth  met  his  death  in  the 
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attempt  to  rescue  one  who  was  in  imminent 
and  deadly  peril  through  the  negligence  of 
the  defendant;  that  the  spectators  were 
thrown  into  a  state  of  great  excitement  by 
the  horrible  sight;  some  hastened  to  tele- 
phone the  power  house  to  turn  off  the  cur- 
rent; some  cried  out,  "Cut  the  wire;"  others, 
"Don't  touch  the  wire;"  that  Whitworth, 
seeing  his  comrade  in  that  horrible  predica- 
ment, sizzling  and  frying  to  death,  and  hang- 
ing head  down  40  feet  in  the  air,  attempted 
to  cut  the  telephone  wire,  and  was  killed. 
Counsel  say:  "Defendant  company  adopts 
the  only  possible  defense  open  to  it, — ^that 
Whitworth  was  grossly  reckless  and  impru- 
dent; that  his  widow  and  child  should  be  de- 
nied damages  for  his  death.  It  has  been  held 
that  it  must  be 'an  extreme  case  to  justify  re- 
fusing damages  in  a  matter  of  this  nature  on 
the  ground  of  the  recklessness  of  the  rescuer. 
This  is  based  on  the  theory  that  it  is  fre- 
quently impossible  to  rescue  one  in  imminent 
peril  without  sharing  in  the  danger.  It  has 
been  further  held  that  due  allowance  must 
be  made  for  the  excitement  caused  by  the 
sight  of  a  fellow  creature  losing  his  life,  and 
that  the  danger  must  not  be  measured  after 
it  is  passed,  by  one  who  was  not  pres^it,  in 
apothecary's  scaleSj^to  determine  whether  the 
rescuer  exposed  himself  to  more  danger  than 
was  prudent." 

What  can  be  more  dangerous  than  to 
throw  one's  self  in  front  of  the  wheels  of  a 
rapidly  approaching  train?  Yet  this  courts 
in  Peyton  v.  Texas  d  P.  R.  Co.  41  La.  Ann. 
861,  17  Am.  St.  Rep.  430,  6  So.  690,  refused 
to  hold  that  his  efforts  to  save  another  were 
so  rash,  under  such  circumstances,  as  to  de- 
bar his  recovery,  saying  that  the  apprecia* 
tion  of  the  value  of  human  life  was  so  greav, 
and  the  admiration  for  heroism  so  universal, 
that  we  know  of  no  case  where  the  court  had 
withheld  damages  under  circumstances  like 
that  before  it.    Counsel  say: 

"The  judgment  in  the  case  at  bar  might 
be  well  based  on  the  principle  that  in  such  a 
case  the  rescuer  is  attempting  to  save  the 
company  from  the  consequences  of  its  own 
negligence,  and  it  is  not  for  the  company  to 
theorize  as  to  how  it  might  have  been  done 
more  prudently  and  with  less  danger. 

"Had  Whitworth  been  successful  in  rescu- 
ing his  friend,  the  defendant  would  have 
reaped  the  benefit  of  his  act.  He  failed,  and 
lost  his  own  life,  and  it  strikes  us  that  it 
comes  with  poor  grace  from  the  defendant  to 
say  he  was  negligent,  and  should  not  have 
acted  with  imprudence.  There  was  intense 
excitement  at  the  place  of  the  accident.  The 
wires  were  lying  loose  in  a  public  street,  and 
the  excited  citizens  were  crying:  'Cut  the 
wire,'  and  others,  'Don't  touch  the  wire;' 
and,  in  the  midst  of  these  exclamations, 
Whitworth  attempted  to  cut  the  wire,  either 
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for  the  purpose  of  saving  his  friend  Potts,  or 
to  attempt  to  get  it  out  of  the  street,  and 
was  himself  killed.  There  was  no  time  for 
reflection.  There  was  no  opportunity  for 
deciding  the  best  course  to  pursue,  and  he 
acted  on  the  moment  in  the  way  to  him 
seemed  best.  According  to  defendant's  coun- 
sel, Whitworth  should  have  differentiated  be- 
tween the  extreme  danger  which,  under  the 
cases,  he  could  risk,  and  the  imprudence 
which  he  must  avoid. 

"That  others  thought  there  was  a  chance 
to  save  Potts  is  shown  by  the  fact  that  they 
telephoned  defendant's  power  house  to  turn 
off  the  current,  and  still  others  advised  the 
cutting  of  the  wire.  It  all  happened  in  less 
time  than  it  takes  to  tell  it.  Under  such  cir- 
cumstances, what  was  more  natural  than  for 
the  deceased  to  attempt  to  cut  the  wire  ?  Ad- 
mitting that  there  was  great  danger  in  the 
attempt,  still  there  was  a  chance  that  it 
might  be  done  without  being  injured,  and  it 
might  have  saved  the  life  of  his  companion. 
As  long  as  there  was  a  chance  to  save  human 
life  or  to  prevent  injury  to  others,  no  court 
will  say  that  he  was  redclessly  imprudent, 
particularly  against  him  whose  negligence 
was  responsible  for  the  situation. 

"If  there  was  excitement,  and,  through 
panic  and  fear,  reason  had  lost  its  proper 
sway,  this  excitement  was  caused  by  the  de- 
fendant's negligence,  and  that,  then,  would 
be  the  primary  cause  of  the  accident,  and  it 
would  still  be  liable.  See  Thompson  on  Neg- 
ligence, §  197,  for  a  full  exposition  of  the 
law.  This  author  says:  'If  A  acts  er- 
roneously under  the  influence  of  a  sudden  im- 
pulse of  fear,  or  inconsequence  of  a  sudden 
appearance  of  danger,  caused  by  the  negli- 
gence of  B,  A  may  recover  damages  of  B,  al- 
though, if  A  had  not  so  acted,  he  would  not 
have  been  hurt.' 

"This  court,  in  the  case  of  Potia  v.  Shreve- 
port  Belt  R.  Co.  110  La.  1,  98  Am.  St.  Rep. 
452,  34  So.  103,  having  held  that  Potts  was 
without  fault,  and  having  awarded  his  wid- 
ow damages  for  his  death,  it  therefore  was 
rea  judicata  that  the  defendant  was  negli- 
gent, and  that  Potts  was  acting  with  care. 
Therefore  Whitworth  was  attempting  to  save 
his  friend,  who  was  without  fault,  from  the 
consequences  of  the  negligence  of  the  defend- 
ant. 

"  'If  the  condition  be  such  as  shows  im- 
minent danger  of  serious  injury  or  death,  the 
rule  is  to  be  applied  to  the  act  out  of  which 
the  contributory  negligence  is  claimed  to 
arise,  and,  when  it  is  coupled  with  the  negli- 
gence of  another  in  producing  the  condition, 
it  will  be  quite  an  extreme  case  which  de- 
feats recovery  by  the  court  on  the  ground  of 
contributory  negligence.  (Hbney  v.  State, 
137  N.  Y.  1, 19  L.  R.  A.  366,  33  Am.  St.  Rep. 
090,  33  N.  E.  142;  Linnehan  v.  Sampaon, 
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126  Mass.  606,  30  Am.  Rep.  692.'  Mantheff 
V.  Rauenhuehler,  71  App.  Div.  176,  75  N.  Y. 
Supp.  716. 

"In  the  same  case  the  court  further  said : 
'It  was  not  a  case  where  nice  distinctions 
could  be  made  as  to  the  position  of  the  truck, 
the  speed  of  the  horse,  and  the  danger  which 
confronted  unless  he  was  stopped.'  71  App. 
Div.  177,  76  N.  Y.  Supp.  717. 

"So,  in  the  present  case,  Whitworth  saw 
the  necessity  for  immediate  action,  and  pur- 
sued the  only  possible  means  of  saving  Potts. 
In  Peyton  v.  Tewas  d  P,  R,  Co.  41  La.  Ann. 
864, 17  Am.  St.  Rep.  430, 6  So.  690,  this  court 
said:  'When  one  risks  his  life  or  places 
himself  in  a  position  of  great  danger  in  an 
effort  to  save  another,  or  to  protect  another 
who  is  exposed  to  sudden  peril  or  in  danger 
of  great  bodily  harm,  it  is  held  that  such  ex- 
posure and  risk  for  such  a  purpose  is  not 
negligent.  The  law  has  so  high  a  regard  for 
human  life  that  it  will  not  impute  negligence 
to  an  effort  to  preserve  it,  unless  made  un- 
der such  circumstances  as  to  constitute  rash- 
ness, in  the  judgment  of  prudent  persons.' 
See  also  Eokert  v.  Long  laland  R.  Co.  43  N. 
Y.  602,  3  Am.  Rep.  721,  and  Thompson  on 
Negligence,  85  198,  199,  for  a  strong  pres- 
entation of  the  subject. 

"That  it  is  not  rashness  to  voluntarily 
incur  great  danger  to  save  another  in  peril  is 
expressly  decided  by  the  supreme  court  of 
Ohio  in  Pennsylvania  Co,  v.  Langendorf,  48 
Ohio  St.  316-322,  13  L.  R,  A.  190,  29  Am.  St. 
Rep.  653,  28  N.  £.  172.  This  court  expresses 
itself  thus:  'There  was  but  a  fraction  of  a 
minute  in  which  to  resolve  to  act,  or  action 
would  come  too  late.  Under  these  circum- 
stances, it  would  be  unreasonable  to  require 
a  deliberate  judgment  from  one  in  a  position 
to  afford  relief.  To  require  one  so  situated 
to  stop  and  weigh  the  danger  to  himself  of 
an  attempt  to  rescue  another,  and  compare  it 
with  that  overhanging  the  person  to  be  res- 
cued, would  be,  in  effect,  to  deny  the  right  of 
rescue  altogether,  if  the  danger  was  im- 
minent. 

"  'The  attendant  circumstances  must  be 
regarded:  The  alarm,  the  excitement,  and 
confusion  usually  present  on  such  occasions, 
the  uncertainty  as  to  the  proper  move  to  be 
made,  the  promptness  required,  and  the  lia- 
bility to  mistake  as  to  what  is  best  to  be 
done,  suggest  that  much  latitude  of  judg- 
ment should  be  allowed  to  those  who  are  thus 
forced  by  the  strongest  dictates  of  humanity 
to  decide  and  act  in  sudden  emergencies. 
And  the  doctrine  that  one  who,  imder  these 
or  similar  circumstances,  springs  to  the  res- 
cue of  another,  thereby  encountering  even 
great  danger  to  himself,  is  guilty  of  negli- 
gence per  se,  is  neither  supported  by  princi- 
ple nor  authority.' 

'•In  another  case  {Eokert  ▼.  Long  laland 
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R.  Co,  the  leading  case  on  the  subject) 
Grover.  J.,  said:  'It  was  his  duty  to  exer- 
cise his  judgment  as  to  whether  he  could 
probably  save  the  child  without  serious  in- 
jury to  himself.  If  from  the  appearances, 
he  believed  that  he  could,  it  was  not  negli- 
gence to  make  an  attempt  to  do  so,  although 
believing  that  possibly  he  might  fail  and  re- 
ceive an  injury  to  himself.  He  had  no  time 
for  deliberation.  He  must  act  instantly  if 
at  all,  and  a  moment's  delay  would  have  been 
fatal  to  the  child.  43  N.  Y.  502,  3  Am.  Rep. 
721 ;  Thomp.  Neg.  2d  ed.  pp.  193,  194,  195. 
See  also  Gibney  v.  State,  137  N.  Y.  1,  19  L. 
R.  A.  365,  33  Am.  St.  Rep.  690,  33  N.  E.  142; 
San  Antonio  d  A,  P,  R.  Co.  v.  Gray,  95  Tex. 
424,  67  S.  W.  763;  Becker  v.  Louisville  d  N. 
R.  Co.  110  Ky.  474,  53  L.  R.  A.  267,  96  Am. 
St.  Rep.  459,  61  S.  W.  997;  1  Shearm.  & 
Redf.  Neg.  §  85. 

"If  latitude  of  judgment  is  allowed  to  the 
rescuer,  although  believing  that  he  might 
fall  and  receive  injury  to  himself,  can  a  more 
proper  instance  be  conceived,  when  Whit- 
worth  saw  his  friend  and  comrade  meeting 
an  awful  death  by  burning  in  midair,  hang- 
ing head  down? 

"If  anything  is  to  be  conceded  to  the  ex- 
citement and  commotion  of  the  moment,  can 
a  case  be  conceived  when  such  excitement 
could  be  more  natural  or  irresistible?  If  de- 
cision of  thought  and  quickness  of  action  are 
ever  demanded,  when  more  so  than  in  a  case 
where  Potts  was  entangled  in  live  wires  and 
being  roasted  to  death  ?  If  an  appeal  to  hu- 
manity is  ever  to  be  heeded,  when  could  it  be 
more  imperative  than  on  this  awful  occa- 
sion? But  defendant's  counsel  say  that 
Potts  was  already  dead.  We  say  that 
neither  he  nor  anyone  else  knows  or  could 
know  that  to  be  a  fact. 

"The  degree  of  insulation  would  have  much 
to  do  with  that  question,  and  could  only  be 
determined  by  a  test.  We  feel  that  plain- 
tiffs have  as  strong  a  case  as  can  be  well  con- 
ceived. Here  are  all  the  elements  to  be  found 
to  warrant  a  judgment.  The  necessity  for 
quick  action,  the  doubt  and  uncertainty  as 
to  what  is  the  best  course,  the  tragedy  of  the 
situation  of  Potts, — all  these  facts  justified 
Whitworth  in  running  even  a  great  risk  to 
save  his  friend.  Under  such  circumstances 
the  impulse  to  aid  must  have  been  well-nigh 
uncontrollable,  and  all  the  spectators  testify 
as  to  the  intensity  of  the  excitement  prevail- 
ing at  the  time.  Whitworth's  action  must 
receive  its  color  from  the  scene  in  which  it  is 
set.  What  is  recklessness  at  one  time  may 
be  common  prudence  when  a  calamity  is  im- 
pending, and  no  other  resource  is  apparent. 
The  awful  consequences  flowing  from  the 
gross  carelessness  and  indifference  of  defend- 
ant company  stand  out  in  letters  of  iron. 
Whitworth's  humanity  was  in  striking  con- 
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trast  with  it  callousness  in  exposing  others 
to  deadly  danger,  and  its  cold-blooded  plea  in 
keeping  with  its  conduct  in  weighing  the 
cost  of  insulation,  on  the  one  hand,  and  the 
lives  of  men,  on  the  other.  There  is  nothing 
in  the  record  to  show  that  deceased  knew 
that  the  wire  was  a  live  one»  nor  that  he  in- 
tentionally took  hold  of  the  deadly  instru- 
ment. From  the  evidence,  we  think  it  clear 
that  it  was  his  purpose  to  relieve  his  dying 
companion^  whom  he  thought  still  lived,  or  he 
wanted  to  get  the  wires  out  of  the  s£reet,  or 
cut  them  and  put  them  away,  so  that  the 
crowd  that  was  congregating  could  not  come 
in  contact  with  them.  To  show  contributory 
negligence,  the  defendant  must  prove  that  he, 
knowing  of  the  danger,  voluntarily  exposed 
himself  to  it.  This  it  has  not  done.  It  has 
not  been  shown  that  he  knew  the  wire  he 
caught  hold  of  was  a  deadly  one,  and,  unless 
we  assume  that  he  intended  to  commit  sui- 
cide, we  must  presume  that  he  thought  the 
wire  harmless. 

"It  may  be  claimed  that  he  should  have 
known  that  his  companion  was  dead,  and  it 
may  be  argued  that  the  situaticm  presented 
was  past  human  aid.  But  that  is  not  the  cri- 
terion. He  could  not  feel  his  companion's 
pulse,  and  listen  to  his  heart  beats,  to  ascer- 
tain if  he  still  lived.  The  situation,  to  him, 
evidently  held  out  the  hope  that  by  prompt 
action  he  could  relieve  the  situation  of  his 
friend.  He  was  not  guilty  of  contributory 
negligence  in  acting  on  the  appearances  as 
they  were  presented  to  him.  He  was  inex- 
perienced, and  therefore  it  is  fair  to  assume 
he  knew  little  of  the  dangerous  agency  with 
which  he  was  dealing.  He  evidently  thought 
the  wire  he  attempted  to  cut  would  not  harm 
him. 

"The  jury,  who  saw  and  heard  the  evi- 
dence, have  rendered  a  reasonable  verdict, 
and  we  ask  that  it  be  affirmed." 

The  only  act  of  negligence  which  defend- 
ant charges  against  Whitworth  is  his  going 
forward  after  the  accident  had  happened  to 
Potts,  and  taking  hold  of  the  live  telephone 
wire  which  he  had  been  using.  Defendant's 
counsel  insist  that  Potts  was  dead  at  the 
time  Whitworth  took  hold  of  the  wire,  but 
we  think  he  is  mistaken  as  to  that  fact.  At 
the  time  that  Potts  received  the  electric 
shock  from  the  telephone  wire.  Holt  was  be- 
low him  on  the  same  pole.  On  discovering 
what  had  happened,  he  went  up  the  pole  to 
where  Potts  was,  to  see  whether  he  had  by 
his  fall  become  entangled  in  any  way  with 
any  of  the  wires — intending,  if  such  was  the 
case,  to  cut  them  off — and,  finding  he  was 
not,  he  went  down  and  crossed  the  street  to 
telephone  to  the  office  to  obtain  help.  On 
coming  out,  he  saw  a  policeman  going  up  the 
pole.  He  himself  returned  to  the  pole  with 
a  hand  line,  went  up  the  pole,  and  tied  it 
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around  Potts  and  lowered  him  down.  Reilly, 
a  witness  for  the  plaintiff,  says  he  was  right 
at  Mr.  Potts  when  he  was  drawing  his  last 
breath ;  that  he  was  right  across  from  where 
he  was;  that  he  heard  some  one  hollering  for 
help;  he  supposed  it  was  Potts  himself;  that 
he  was  somewhat  acquainted  with  him,  and 
went  up  to  the  pole  where  he  was.  He  said  he 
did  not  help  to  bring  him  down,  but  stayed  by 
the  pole  until  he  was  brought  down  by  the 
rope  that  was  put  around  him  by  the  darky. 
The  witness,  being  asked  how  long  Mr.  Potts 
lived  after  he  saw  him,  answered  ''Well,  I 
suppose  Mr.  Potts  was  dead  before  I  got  off 
the  pole.  I  think  he  must  have  been,  for, 
after  I  got  there,  he  drew  a  couple  of  gasps 
after  I  got  down."  Holt  testifiMl  that  upon 
leaving  the  house  into  which  he  had  gone  to 
telephone  for  help,  and  after  he  had  returned 
to  the  telephone  pole,  he  saw  several  per- 
sons carrying  Whitworth  off.  Therefore 
Whitworth  must  have  taken  hold  of  the  wire 
in  the  interval  between  Holt's  leaving  the 
pole  after  first  coming  down  from  it  and  his 
going  up  the  pole  a  second  time.  Clanton, 
a  witness  for  the  defendant,  testified  that 
when  he  came  on  one  of  the  Belt  line  cars,  op- 
posite to  the  pole  on  which  Potts  had  been 
working,  he  looked  up  and  saw  Potts  hanging 
there;  that  he  got  off  and  started  towards 
the  pole,  and  when  he  got  even  with  Whit- 
worth, and  about  4  feet  from  him,  he  hol- 
lered to  him  not  to  touch  the  wire,  but  he 
took  hold  of  it,  and  it  killed  him;  that  he 
and  his  brother-in-law,  Mr.  Price,  went  on 
and  got  a  rope  that  the  telephone  men  were 
using,  and  got  Potts  off  the  pole ;  that  he  saw 
Potts  before  anyone  had  gone  to  him;  that 
Mr.  Price  was  the  only  one  that  went  up  the 
pole;  that  be  saw  Holt.  Hf  was  going 
around  trying  to  get  some  one  to  help  him 
take  Potts  off  the  pole.  Witness  repeated 
"that  as  he  got  to  the  spot  Whitworth  came 
up  to  take  hold  of  the  wire,  and  that  he  told 
him  not  to  do  it,  and  he  got  hold  of  it,  and  it 
killed  him. 

In  answer  to  a  question  he  stated  that 
Potts  was  already  dead  when  he  first  looked 
at  him.  This  witness  was  sincere  in  his 
statements  as  to  the  facts  of  the  case,  but  his 
testimony  does  not  accord  with  that  of  oth- 
ers. Price  was  not  the  first  or  only  man 
that  was  on  the  telephone  pole.  Holt  was 
upon  it  at  the  instant  of  the  accident,  and 
went  up  to  where  he  was,  and  then  went 
down,  and  went  up  the  pole  a  second  time. 
Holt  says  before  he  got  back  he  saw  a  police- 
man going  up  the  pole,  and  Reilly  testified 
that  he  himself  went  up,  and  that  Potts  was 
still  alive  when  he  got  to  him;  that  is  to 
say,  he  gasped  several  times  aft^  he  reached 
him.  Holt  and  Clanton  say  they  told  Whit- 
worth not  to  touch  the  wire,  but  Holt  did 
not  tell  him  the  result  of  the  examination  of 
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the  condition  of  things  which  he  had  found 
when  he  went  up  to  where  Potts  was  hang- 
ing. He  did  not  tell  him  that  he  was  then 
dead,  nor  did  he  tell  him  that  he  was  then 
free  from  contact  with  the  live  wire,  which 
contact  had  caused  his  death.  He  does  not 
seem  to  have  had  any  conversation  with  him 
as  to  Potts's  condition  at  that  time,  and  he 
himself  was,  doubtless,  not  aware  of  the  ex- 
tent of  his  injuries.  Neither  Holt  nor  Clan- 
ton, if  they  themselves  knew  the  fact,  told 
him  of  the  force  of  the  electricity  with  which 
the  telephone  wire  was  then  charged.  Holt, 
in  his  testimony,  testified  that  a  wire  was 
often  hot,  and  yet  not  sufficiently  so  to  pro- 
duce serious  injury ;  that  the  strength  of  the 
current  would  depend  upon  the  greater  or 
less  extent  of  the  leakage  from  defective  in- 
sulation. 

Whitmeyer  saw  Whitworth's  actions 
throughout,  and  testified  to  the  fact  that 
they  were  evidently  aimed  at  relieving  Potts 
from  the  supposed  danger  of  his  situation. 

We  have  had  twice  before  us  cases  where 
the  plaintiffs  in  the  case  were  injured  in 
their  attempt  made  to  save  others  from  im- 
minent danger.  The  first  case  was  that  of 
Peyton  v.  Tewas  d  P,  R.  Co.  41  La.  Ann.  861, 
17  Am.  St.  Rep.  430,  6  So.  690;  and  the  sec- 
ond, De  Mdhy  v.  Morgan's  L.  d  T,  R.  d  8,  8. 
Co,  45  La.  Ann.  1329,  14  So.  61.  In  the 
second  of  theste  cases  there  was  judgment 
in  favor  of  the  defendant  under  the  special 
facts  shown.  The  injury  received  was  by  a 
mother,  who,  with  her  little  daughter,  about 
two  years  old,  had  gone  as  a  passenger  upon 
a  car  operated  by  the  defendant  company 
upon  its  branch  road  between  St.  Martins- 
ville and  Cade  Station.  The  latter  place 
not  being  of  sufficient  importance  in  its 
business  to  justify  the  building  of  a  passen- 
ger station,  passengers  going  from  St.  Mar- 
tinsville to  Cade  were  in  the  habit  of  re- 
maining in  the  coach  until  the  train  for 
which  they  were  waiting  should  reach  there. 
The  schedule  of  the  road  was  so  made  as  to 
give  the  company  an  opportunity  in  this  in- 
terval to  attach  to  the  coach  any  freight 
cars  which  might  have  been  left  at  the  sta- 
tion to  be  taken  to  St.  Martinsville.  The 
practice  of  the  company  wa^,  upon  the 
trains  reaching  Cade,  to  detach  the  locomo- 
tive, and  by  means  of  different  switches  to 
couple  the  cars  onto  the  coach,  which  was 
left  stationary  on  a  track.  This  coupling 
necessarily  gave,  when  made,  some  move- 
ment to  the  coach.  On  the  day  in  question 
the  coupling  was  made  with  no  greater  force 
than  usual, — a  coupling  from  which  no  in- 
jury could  or  would  have  resulted  under  or- 
dinary conditions.  On  that  particular  oc- 
casion, however,  the  mother  of  the  child 
had  incautiously  permitted  it  to  go  several 
times  upon  the  platform  in  front  of  the 


1904. 


Whttworth  v.  Shbevefobt  Bext  R.  CJo. 


185 


coach,  although  the  conductor  had  warned 
the  passengers  to  keep  their  seats.  The 
child,  not  standing  steadily  upon  its  feetj^ 
was  thrown  forward  by  the  force  of  the 
coupling  into  the  space  between  it  and  the 
freight  car  just  attached,  and  was  in  immi- 
nent danger  of  being  crushed.  The  mother, 
who  received  herself  no  injury  from  the 
coupling,  ran  to  the  front  door^  down  the 
steps,  and,  thrusting  her  arm  under  the 
coach,  extricated  the  child,  but  at  the  ex- 
pense of  having  her  own  arm  badly  broken 
and  permanently  injured.  Her  husband  sued 
the  company  for  damages,  but  judgment  was 
rendered  against  him  on  two  grounds.  The 
first  was  that  the  company  was  not  guilty 
itself  of  any  negligence;  that  it  had  no  rea- 
son to  anticipate  that  a  child  of  that  age 
would  be  permitted  to  be  upon  the  plat- 
form; and,  second,  because  the  mother,  who 
was  injured  without  fault  on  the  part  of 
the  company,  had  brought  her  injuries  up- 
on herself  by  allowing  the  child  to  go  upon 
the  platform.  The  act  on  her  part  which 
barred  the  action  was  not  her  conduct  in 
placing  her  arm  under  the  moving  car  to 
save  her  child,  but  her  antecedent  act  of  al- 
lowing it  to  have  gone  upon  the  platform. 

In  the  other  case  (that  of  Peyton  ▼. 
Texas  d  P.  R.  Co,  41  La.  Ann.  861,  17  Am. 
St.  Rep.  430,  6  So.  690),  judgment  was  ren- 
dered in  favor  of  the  plaintiff.  The  defend- 
ant company  in  that  case  was  adjudged 
guilty  of  negligence  in  running  a  train  up- 
on a  thoroughfare  of  the  city  of  Shreveport, 
in  front  of  the  Fair  Grounds,  where  a  large 
number  of  persons  were  congregated  in  and 
around  its  tracks,  at  a  dangerous  rate  of 
speed,  in  charge  of  a  fireman,  instead  of  a 
regular,  skilled  engineer;  and,  by  reason  of 
this  negligence,  an  inebriated  man,  standing 
on  its  tracks  in  front  of  the  approaching  car, 
with  bis  back  to  it,  was  about  to  be  crushed, 
when  a  friend  went  to  his  rescue,  and  pulled 
him  successfully  off  the  track,  but,  in  so 
doing,  got  struck  and  injured  himself  by  the 
car.  The  defense  of  contributory  negligence 
on  the  part  of  the  plaintiff  was  not  sus- 
tained. The  court  evidently  considered  that 
the  plea  of  contributory  negligence  set  up 
by  the  company  which  was  itself  at  fault, 
is  one  which,  though  inuring  to  the  com- 
pany, does  so  by  way  of  consequence  or  re- 
sult, and  is  not  one  granted  directly  to  the 
company  in  aid  of  any  right  which  it  has 
itself;  that  the  plea  in  bar  of  an  action  is 
one  which  has  grown  up  under  jurispru- 
dence, and  not  by  any  direct^  positive  law 
in  aid  of  the  general  good  and  welfare,  in 
furtherance  of  the  two  maxims,  Nul  pren- 
dra  avantage  de  son  tort,  and  Volenti  non 
fit  injuria,  and,  being  the  act  of  the  court, 
is  more  or  less  subject  to  its  control  or 
modification  in  any  given  case,  where,  in  its 
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opinion,  the  public  good  and  welfare  are 
better  to  be  subserved  by  not  applying  it,  as 
where  the  thing  done  is  not  in  fact  to  be 
considered  a  fault,  but  a  meritorious  act. 
The  case  at  bar  differs  from  the  Peyton  Case 
in  this,  that  Peyton  was  injured  by  being 
advanced  upon  and  struck  by  the  car  of  the 
company  while  he  was  in  or  alongside  the 
tracks  of  the  company,  running  through  a 
public  thoroughfare,  while  in  this  case 
Whitworth  himself  advanced  upon  and  took 
hold  of  the  wire  of  his  company,  which  he 
had  been  using,  in  its  dangerous  condition. 
In  both  cases,  however,  the  defendant  com- 
pany was  guilty  of  negligence.  In  the  case 
of  Corhin  v.  Philadelphia,  196  Pa.  461,  49 
L.  R.  A.  716,  78  Am.  St.  Rep.  826, 
46  Atl.  1070,  this  question  was  very 
thoroughly  considered.  The  case  will  be 
found  reported  in  the  49th  volum^  of 
the  Lawyers*  Annotated  Reports,  accom- 
panied by  very  copious  and  valuable 
notes  and  extracts  taken  from  decisions  of 
other  states.  In  the  case  quoted,  the  city 
authorities  of  Philadelphia  had  caused  a 
trench  to  be  dug  in  one  of  the  streets  of 
that  city,  which  became  filled  with  a  deadly 
gas,  and  which  they  had  abandoned,  leaving 
it  without  the  necessary  and  proper  safe- 
guards to  protect  the  passing  public  from 
falling  in  it.  A  child  went  into  the  trench 
to  recover  his  ball,  which  rolled  into  it, 
and  became  overcome  by  the  gas,  whereup- 
on a  stranger  went  into  the  trench,  and  be- 
came himself  overcome  by  the  gas,  and  died. 
The  child  revived  and  escaped  injury.  The 
mother  of  the  deceased  brought  suit  against 
the  city  to  recover  damages  for  the  death 
of  her  son,  and  judgment  in  favor  of  the 
defendant  was  rendered  by  the  lower  courts 
and  reversed  and  remanded  by  the  supreme 
court  of  Pennsylvania,  to  be  submitted  to 
the  jury,  three  judges  dissenting. 

That  case  closely  resembles  the  present 
one  in  its  legal  aspects.  The  supreme  court, 
in  the  course  of  its  opinion,  said:  "A  res- 
cuer—one who,  from  the  most  unselfish  mo- 
tives, prompted  by  the  noblest  impulses  that 
can  impel  man  to  deeds  of  heroism,  faces 
deadly  peril— ought  not  to  hear  from  the 
law  words  of  condemnation  of  his  bravery 
because  he  rushed  into  danger  to  snatch 
from  it  the  life  of  a  fellow  creature  imper- 
iled by  the  negligence  of  another;  but  he 
should  rather  listen  to  words  of  approval, 
unless  regretfully  withheld  on  account  of 
the  unmistakable  evidence  of  his  rashness 
and  imprudence.  This,  conscience  and  rea- 
son approve,  and  the  best  judgment  of 
thoughtful  and  intelligent  judges  has  de- 
clared it  to  be  the  law  of  the  land." 

The  court  quoted  approvingly  from  Eok^ 
ert  V.  Long  Island  R,  Co,  43  N.  Y.  603,  3 
Am.  Rep.  721,  which  it  declared  was  fairly 
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regarded  as  the  leading  case  upon  the  sub- 
ject. 

In  the  latter  case  the  court  said:  ''Neg- 
ligence implies  some  act  of  commission  or 
omission  wrongful  in  itself.  Under  the  cir- 
cumstances in  which  the  deceased  was 
placed,  it  was  not  wrongful  in  him  to  make 
every  effort  in  his  power  to  rescue  the  child, 
compatible  with  a  reasonable  regard  for 
his  own  safety.  It  was  his  duty  to  exer- 
cise his  judgment  as  to  whether  he  could 
probably  save  the  child  without  serious 
damage  to  himself.  If,  from  the  appear- 
ances, he  believed  that  he  could,  it  was  not 
negligence  to  make  an  attempt  to  do  so, 
although  believing  that  possibly  he  might 
fail  and  receive  an  injury  himself.  He  had 
no  time  for  deliberation.  He  must  act  in- 
stantly, if  at  ail,  as  a  moment's  delay  would 
hav^  been  fatal  to  the  child.  The  law  has 
so  high  a  regard  for  human  life  that  it  will 
not  impute  negligence  to  an  effort  to  pre- 
serve it,  unless  made  under  such  circum- 
stances as  to  constitute  rashness,  in  the 
judgment  of  prudent  persons." 

In  the  case  at  bar  the  jury  evidently  con- 
sidered that  Whitworth  was  not  guilty  of 
rashness  in  acting  as  he  did.  We  ourselves 
think  that  he  was  not  fully  advised  of  the 
precise  existing  situation,  and  of  the  con- 
dition of  Potts  as  he  then  was,  hanging  up- 
on the  pole;  that  he  was  not  advised  as  to 


the  precise  danger  he  was  himself  incurring 
when  he  took  hold  of  the  wire;  and  that, 
even  if  he  heard  the  warning  to  him  of 
Holt  and  Olanton  not  to  touch  the  wire,  he 
did  not  know  the  grounds  upon  which  that 
warning  was  based.  He  may  well  have  con- 
ceived that  the  advice  was  being  given  to 
himself  to  act  from  selfish  motives,  and 
from  the  selfish  side  of  his  nature,  and  to 
take  no  risks  whatever  in  the  premises, — 
advice  which  his  own  sense  of  duty  and  re- 
gard for  the  safety  of  others  led  him  not 
to  follow.  We  certainly  cannot  impute  to 
him  an  intention  to  commit  suicide.  We  do 
not  think  we  are  called  upon  in  this  case  to 
go  back  of  the  conclusions  of  fact  reached 
by  the  jury. 

For  the  reasons  herein  assigned,  the  judg- 
ment appealed  from  should  he,  and  it  i3 
hereby,  affirmed,  at  costs  of  appellant. 

Iiand,  J.,  recused,  having  presided  in  the 
court  below. 

A  petition  for  rehearing  having  been  filed, 
ProTOsty^  J.,  on  April  11,  1904,  handed 
down  the  following  additional  opinion: 

On  further  consideration,  the  amount  of 
the  judgment  in  this  case  is  reduced  to 
$5,000,  and,  as  thus  amended,  the  decree 
heretofore  handed  down  is  adhered  to,  and 
a  rehearing  is  refused. 


MISSOURI  SUPREME  COURT. 


Herman  SCHUBACH 

v. 

Jesse  A.  McDONALD,  Judge  of  St.  Louis 

City  Circuit  Court,  et  oZ., 

And 

Five  Other  Cases. 
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1.  Mere  failure  of  a  petition  to  state  a 
cause  of  action*  or  the  defective  statement 
of  a  good  cause  of  action,  does  not  deprive 
the  court  of  jurisdiction. 

2.  A  court  of  equity  Itas  Jvrlsdlctlon 
to  enjoin  ticket  brokers  from  disposing 
of,  or  attempting  to  transfer,  tickets  which 


they  have  purchased  with  notice  from  per- 
sons who  agreed  that  they  should  not  be 
transferred. 

8.  A  petition  for  Injunction  to  restrain 
ticket  brokers  from  dealing  in  non- 
transferable tickets,  which  does  not 
show  that  it  is  applicable  to  a  concrete  case, 
is  brought  within  the  jurisdiction  of  the 
court  under  the  doctrine  of  "aider"  by  a  re- 
turn which  shows  that  defendants  have  in 
possession  at  the  time  tickets  of  the  value 
of  which  they  will  be  deprived  by  the  issu- 
ance  of   the   injunction. 

4.  Prohibition  -will  not  lie  to  restrain 
the  enforcement  of  an  injunction 
against  future  dealings  in  nontransferable 
railroad  tickets,  where  the  court  had  jurls- 


NoTB. — For  a  case  in  this  series  holding  that 
the  return  part  of  an  excursion  ticket  contain- 
ing no  restrictions  is  good  in  the  hands  of  a 
transferee,  see  Carsten  v.  Northern  P.  R.  Co. 
9   r..   R.   A.  688. 

As  to  assignability  of  railroad  ticket  gen- 
erally, see  Nichols  v.  Southern  P.  Co.  18  L.  R. 
A.  55,  and  note. 

As  to  reasonableness  of  rule  forbidding  stop- 
over on  railroad  tickets,  see,  in  this  series,  Rob- 
inson V.  Southern  P.  Co.  28  L.  R.  A.  773,  and 
note. 

As  to  reasonableness  of  condition  that  re- 
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turn  part  of  excursion  ticket  shall  be  stamped 
by  agent  at  place  of  departure,  see  Watson  v. 
Louisville  &  N.  R.  Co.  49  U  R.  A.  454. 

As  to  validity  of  statutes  against  ticket 
brokerage  or  "scalping,**  see,  in  this  series, 
Burdick  v.  People,  24  L.  R.  A.  152,  and  note; 
State  V.  Corbett,  24  L.  R.  A.  498;  People  e9 
rel.  Tyroler  v.  Warden  of  New  York  City  Pris- 
on, 43  L.  R.  A.  264;  and  Jannin  v.  People,  53 
L.  R.  A.  849. 

As  to  validity  of  ordinance  forbidding  sale 
of  gift  of  railway  transfer,  see  Em  parte  Lor- 
enxen,  60  L.  R.  A.  55. 
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diction  of  the  petition  becaase  of  tickets  ac- 
tually in  the  possession  of  defendants ;  since, 
if  error  exists,  it  must  be  corrected  by  the 
proper  process,  and  not  by  prohibition. 

5.  A  pvrchaiier  of  a  upeclaf  railroad 
ticket  at  a  reduced  rate*  which  on  its 
face  recites  that  it  is  nontransferable,  and 
that  it  is  supported  by  the  consideration  of 
a  reduced  rate,  has  no  right  to  transfer  it, 
a  depriyation  of  which  will  give  him  a  cause 
of  complaint. 

6.  No  amitamee  of  a  railroad  ttelcet 
Mold  at  a  reduced  rate,  and  which  re- 
cites that  fact  on  its  face,  and  also  that 
it  is  nontransferable,  can  acquire  any  right 
in  the  ticket  as  a  contract  for  transporta- 
tion, which  he  can  assign,  or  which  will 
give  him  a  right  to  complain  in  case  he  is 
forbidden  to  assign  it. 

7.  A  railroad  compaiiT'  ntay  isiiue  ape- 
cial  ticlceta  at  a  reduced  rate,  ^vhlch 
iihall  be  nontranaferablcy  either  lim- 
ited or  unlimited  as  to  time  or  occasion ;  and, 
in  case  the  contract  of  which  the  ticket  is 
the  eyldence  Is  violated  by  a  transfer  of  the 
ticket,  it  may  invoke  the  jurisdiction  of  a 
court  of  equity  to  cancel  the  contract  be- 
cause of  the  fraud;  or,  if  the  ticket  is  used 
by  another,  it  may  maintain  an  action  for 
damages  for  breach  of  the  contract. 

8.  A  concrete  cane  of  wrhicli  tlte  court 
haa  Jurisdiction  Is  presented  by  a  peti- 
tion on  behalf  of  a  railroad  company  to  en- 
Join  ticket  brokers  from  buying  and  selling 
special  tickets  made  nontransferable  on  their 
faces,  not  only  as  to  those  tickets  which 
have  already  been  issued,  but  as  to  such  i^s 
will  be  Issued  in  the  future,  where  the  In- 
junction is  to  be  made  applicable  only  after 
the  contract  has  been  entered  into,  the  tick- 
et issued,  and  property  rights  thereunder 
have  accrued. 

O.  Banitr  b«a  Jurisdiction  to  enjoin 
ticket  brokers  from  trafflckinar  in 
nontransferable  railroad  tickets 
where  there  Is  no  adequate  remedy  at  law  be- 
cause of  their  Insolvency  and  the  frauds 
which,  by  such  traffic,  will  be  perpetrated  up- 
on the  railroads  and  Innocent  purchasers  of 
tickets  which  cannot  be  used,  and  because  of 
the  many  suits  which  would  be  necessary  If 
an  attempt  should  be  made  to  recover  the 
damages  in  each  case  separately. 

lO.  In  orrantlnar  an  injunction  to  pro- 
hibit ticket  brokers  from  -violatlnor 
the  riorbts  of  railroad  conipanies  in 
contracts  represented  by  special  nontransfer- 
able tickets  to  be  issued  by  them,  the  court 
does  not  prescribe  a  rule  of  civil  conduct,  nor 
invade  the  prerogative  of  the  legislature,  nor 
establish  government  by  Injunction. 

iValliant   and   Oantt,  J  J.,   dUBcnt.) 
(December  23,  1903.) 

APPLICATION  for  a  writ  of  prohibition 
to  prevent  the  j'udges  of  the  Circuit 
Court  of  the  City  of  St.  Louis  from  enforc- 
ing injunctions  which  had  been  granted  by 
them  to  restrain  petitioners  from  trafficking 
in  railroad  tickets.  Rule  to  show  cause  dis- 
charged. 

The  facts  are  stated  in  the  opinions. 
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Messrs.  Jndmon,  SB  Green  and  Henry 
W.  Bond,  for  petitioners: 

There  is  no  primary  equity  in  the  peti- 
tion for  injunction,  and  no  existing  con- 
troversy as  to  present  existing  property 
rights. 

State  ex  rel.  Merriam  v.  Ross,  122  Mo. 
457,  23  L.  R.  A.  534,  25  S.  W.  047;  State 
ex  rel.  Kenamore  ▼.  Wood,  155  Mo.  445,  48 
L.  R.  A.  426,  56  S.  W.  474. 

The  writ  of  prohibition  in  Missouri  is  one 
of  common  law  and  statutory  rights,  and 
lies  to  restrain  an  inferior  court  from  un- 
authorized acts,  in  cases  of  which  such  court 
has  jurisdiction,  as  well  as  in  those  of  which 
it  has  none.  It  lies  in  cases  of  excess  of 
jurisdiction  as  well  as  want  of  jurisdiction. 

St.  Louis,  K.  d  8.  R.  Co.  v.  Wear,  135 
Mo.  230,  33  L.  R.  A.  341,  36  S.  W.  357,  658; 
Spelling,  Inj.  &  Extr.  Rem.  8  1726;  Mo.  Rev. 
Stat.  1800,  8§  4448  et  seq.;  State  ex  rel.  Mc- 
Caffery  v.  Aloe,  152  Mo.  466,  47  L.  R.  A. 
393,  54  S.  W.  494;  State  ex  rel.  Young  v. 
Oliver,  163  Mo.  696,  64  S.  W.  128;  State  ex 
rel.  St.  Louis  d  K.  R.  Co.  v.  Hireel,  137  Mo. 
447,  87  S.  W.  921,  38  S.  W.  961;  State  ex 
rel.  Ellis  v.  Elkin,  130  Mo.  105,  30  S.  W. 
333,  31  S.  W.  1037 ;  State  ex  rel.  Kenamore 
V.  Wood,  155  Mo.  445,  48  L.  R.  A.  425,  56 
S.  W.  474;  State  ex  rel.  Anheuser-Busch 
Brewing  Asso.  v.  Eby,  170  Mo.  497,  71  S.  W. 
52;  School  Dist.  No.  6  v.  Burris,  84  Mo. 
App.  663. 

It  is  immaterial  that  the  petitions  for  in- 
junction may  have  been  demurrable  as  fail- 
ing to  state  a  cause  of  action.  The  prohibi- 
tion will  lie,  nevertheless,  when  the  excess 
of  jurisdiction  involves  irreparable  injury 
to  the  defendant. 

State  ex  rel.  Merriam  ▼.  Ross,  122  Mo. 
435,  23  L.  R.  A.  534,  25  S.  W.  947;  State  ex 
rel.  Ellis  v.  Elkin,  130  Mo.  90,  30  S.  W.  333, 
31  S.  W.  1037;  State  ex  rel.  Kenamore  v. 
Wood,  155  Mo.  425,  48  L.  R.  A.  425,  56  S. 
W.  474. 

The  destruction  of  the  business  of  peti- 
tioners constituted  an  irreparable  injury 
without  other  adequate  remedy  by  appeal 
or  writ  of  error. 

State  ex  rel.  Anheuser-Busch  Brewing 
Asso.  V.  Eby,  170  Mo.  526,  71  S.  W.  62;  St. 
Louis,  K.  d  S.  R.  Co.  v.  Wear,  135  Mo.  257, 
33  L.  R.  A.  341,  36  S.  W.  357,  658. 

The  recitals  in  the  petitions  for  injunc- 
tion, of  the  coming  Louisiana  Purchase  Ex- 
position in  St.  Louis,  are  wholly  disin- 
genuous and  misleading,  as  no  relief  is 
sought  with  reference  to  any  specific  ticket 
or  tidcets  issued  or  to  be  issued  for  such  ex- 
position, and  the  injunction  order  of  the 
circuit  court  is  not  limited  to  any  such  spe- 
cific ticket  or  specific  occasion.  The  recital 
is  obviously  misleading  for  the  purpose  of 
obscuring  the  real  purpose, — ^that  of  throt- 
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tling  in  perpetuo  the  business  of  defendants 
by  a  universal  injimction. 

16  Am.  &  Eng.  Enc.Law,  2d  ed.  p.  431; 
Black  ▼.  Huggins,  2  Tenn.  Ch.  782;  Hilton 
r.  QranvUle,4  Beav.  130,  11  L.  J.  Ch.  N.  S. 
388,  Craig  &  Ph.  283;  Clifton  v.  Robinson, 
16  Beav.  355. 

It  was  our  right  and  duty,  while  denying 
the  jurisdiction  in  limine,  to  show  that,  up- 
on the  plaintiffs'  own  theory,  the  equities 
relied  on  for  an  injunction  did  not  exist. 

State  ex  rel.  Young  v.  Oliver,  163  Mo. 
679,  64  S.  W.  128;  High,  Extr.  Legal  Rem. 
8  765;  State  em  rel,  McCaffery  v.  Aloe,  152 
Mo.  466,  47  L.  R.  A.  303,  54  S.  W.  494. 

It  is  for  the  legislature,  and  not  for  the 
courts,  to  determine,  in  advance,  the  right 
of  defendants  to  engage  in  the  business  of 
buying  and  selling  unused  railroad  tickets. 
It  is  the  exclusive  province  of  the  law-mak- 
ing power  to  lay  down  and  define  rules  of 
civil  conduct  which  are  unrelated  to  the  ju- 
dicial protection  of  existing  property  rights 
or  issues  thereon. 

Montesquieu,  Spirit  of  Laws,  p.  174;  Mill, 
Representative  Government,  326 ;  1  Pom. 
Eq.  Jur.  65;  Cooley,  Principles  of  Const. 
Law,  p.  44;  12  Law  Quarterly  Rev.  p.  362; 
Oahom  V.  Bank  of  United  States,  9  Wheat. 
738,  6  L.  ed.  204 ;  Interstate  Com.  Com.  Rep. 
1896,  pp.  327-344 ;  Jones  v.  Perry,  10  Yerg. 
72,  30  Am.  Dec.  430;  Taylor  v.  Place,  4  R.  I. 
336;  1  Beach,  Inj.  §  20;  Hughlett  v.  Harris, 
1  Del.  Ch.  349,  12  Am.  Dec.  104;  1  Bl.  Com. 
p.  44 ;  Ellsworth  v.  Hale,  33  Ark.  633 ;  Bates 
V.  Kimball,  2  D.  Chip.  (Vt.)  77;  State  ex 
rel  McCaffery  v.  Aloe,  152  Mo.  456,  47  L.  R. 
A.  393,  54  S.  W.  494;  Tanner  v.  Wallbrunn, 
77  Mo.  App.  262. 

A  court  of  equity  cannot  enjoin  where 
there  is  no  existent  basis  of  facts  affording 
a  present  right  which  is  directly  threatened 
by  the  action  sought  to  be  enjoined.  It 
has  no  power  to  enjoin,  unless  the  condi- 
tions have  already  arisen  and  come  into  be- 
ing, which  could  be  injured  by  the  acts 
sought  to  be  restrained. 

High,  Inj.  §§  7,  9,  10,  23;  State  ex  rel. 
McCaffery  v.  Aloe,  152  Mo.  479,  47  L.  R.  A. 
393,  54  S.  W.  494;  Business  Men's  League 
V.  Waddill,  143  Mo.  498,  40  L.  R.  A.  501,  45 
S.  W.  262. 

Therefore  an  injunction  cannot  be 
awarded  to  allay  "mere  apprehension." 

German  Evangelical  Lutheran  Church  v. 
Maschop,  10  N.  J.  Eq.  57;  Mariposa  Co,  v. 
Garrison,  26  How.  Pr.  448;  Watrous  v. 
Rodger s,  16  Tex.  410;  People  v.  Canal 
Board,  55  N.  Y.  390;  Lester  Real  Estate  Co, 
V.  St,  Louis,  169  Mo.  227,  69  S.  W.  300;  16 
Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  361. 

So  to  enjoin  trespassers  or  nuisances, 
complainant  must  first  show  title  and  pre- 
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sent  fixed  right  in  himself  to  the  land  af- 
fected or  threatened  with  injury. 

SulUvan  v.  Moreno,  19  Fla.  200;  Western 
Min,  d  Mfg.  Co,  v.  Virginia  Cannel  Coal  Co, 
10  W.  Va.  250;  Oleason  v.  Jefferson,  78  HI. 
399. 

The  order  of  the  circuit  court  involves  the 
substitution  of  attachments  in  contempt  in 
its  application  to  future  issues  of  tickets  for 
future  occasions  in  place  of  the  hearing  and 
determination  by  the  chancellor  according 
to  the  special  circumstances  of  the  special 
case;  and,  therefore,  violates  the  fundamen- 
tal limitations  of  injunction  in  remedial 
procedure. 

17  Am.  Bar  Asso.  (1894),  address  by 
Charles  Clafiin  Allen. 

This  extraordinary  and  unprecedented  or- 
der is  not  warranted  for  the  protection  of 
the  business  of  the  railroad  companies. 
The  future  occasions  when  the  right  to  is- 
sue excursion  tickets  may  be  exercised  are 
not  capable  of  judicial  protection  until  the 
occasions  arise.  The  abstract  right  must 
assume  a  concrete  form  before  it  becomes 
property  in  the  judicial  sense,  capable  of  ju- 
dicial protection. 

2  Austin,  Jurisprudence,  §8  815,  817;  1 
Bl.  Com.  138 ;  State  ex  rel.  Star  Pub.  Co.  v. 
Associated  Press,  159  Mo.  440,  51  L.  R.  A. 
151,  81  Am.  St.  Rep.  368;  60  S.  W.  91;  St. 
Louis  V.  Hill,  116  Mo.  533,  21  L.  R.  A.  226, 
22  S.  W.  861. 

The  business  of  the  ticket  brokers  is  a 
lawful  busiuess,  protected  by  the  constitu- 
tional guaranties,  and  is  the  outgrowth  of 
conditions  created  by  the  railroads  them- 
selves ;  and  the  incidental  evils  arising  there- 
from must  be  corrected  by  the  exercise  of 
the  legislative  power,  and  by  the  railroads 
themselves  in  providing  for  the  redemption 
of  unused  tickets. 

People  ex  rel.  Tyroler  v.  Warden  of  City 
Prison,  157  N.  Y.  116.  43  L.  R.  A.  264,  68 
Am.  St.  Rep.  763,  51  N.  E.  1006;  New  York 
C,  d  H.  R,  R.  Co.  v.  Reeves,  41  Misc.  490, 
85  N.  Y.  Supp.  28,  30  N.  Y.  L.  J.  No.  21,  3 
Inters.  Com.  Rep.  337  et  seq.;  National 
Wholesale  Lumber  Dealers*  Asso.  v.  Nor- 
folk d  W.  R.  Co.  9  Inters.  Com.  Rep.  103. 

The  interruption  and  destruction  of  busi- 
ness by  this  attempted  exercise  of  legisla- 
tive power,  by  laying  down  a  rule  of  civil 
conduct  for  the  future,  with  no  concrete 
case  presented  for  the  application  of  the  ju- 
dicial power,  is  violative  of  the  constitution- 
al guaranties  of  due  process  of  law  in  the 
Federal  and  state  Constitutions. 

U.  S.  Const.  14th  Amend. ;  Mo.  Const,  art. 
2,  8  30;  Hunt  v.  Searcy,  167  Mo.  158,  67  S. 
W.  206;  State  ex  rel.  Hadley  v.  Washburn, 
167  Mo.  680,  90  Am.  St.  Rep.  430,  67  S.  W. 
592;  State  ex  rel.  Wyatt  v.  Ashbrook,  154 
Mo.  374,  48  L.  R.  A.  265,  77  Am.  St.  Rep. 


1908. 


ScHUBACH  v.  McDonald. 


139 


765,  55  S.  W.  627 ;  State  v.  Julow,  129  Mo. 
172,  29  L.  R.  A.  257,  60  Am.  St.  Rep.  443,  31 
S.  W.  781;  Brannon,  14th  Amend,  pp.  295- 
297 ;  Cooley,  Const.  Lim.  92. 

Meaara,  Jolmsoii  ft  Riol&ards  and 
Glutrlea  Glaflin  Allen,  for  defendants: 

The  alternative  writ  of  prohibition  in  this 
case  should  be  quashed,  because  the  court 
below  had  jurisdiction  of  the  parties  and  of 
the  subject-matter,  and  full  power  and  au- 
thority to  issue  the  injunctions  which  were 
issued  by  the  several  divisions  of  the  St. 
Louis  circuit  court. 

Mo.  Rev.  Stat.  1899,  8  4488;  23  Am.  & 
Eng.  Enc.  Law,  2d  ed.  p.  195. 

The  thing  complained  of  is  not  the  state- 
ment of  a  defective  cause  of  action  by  the 
plaintiffs  below,  but  the  defective  statement 
of  a  good  cause  of  action.  Such  defect  can 
be  reached  by  motion  to  make  more  definite 
and  certain  in  the  injunction  proceeding  be- 
low. 

State  ejD  rel.  Hofmann  v.  Scarritt,  128 
Mo.  331,  30  S.  W.  1026. 

Injuries  to  "business"  are  the  subject- 
matter  of  injunction. 

Hamilton-Brotcn  Shoe  Co.  v.  Saxey,  131 
Mo.  212,  52  Am.  St.  Rep.  622,  32  S.  W. 
1106;  Vegelahn  v.  Quntner,  167  Mass.  99, 
35  L.  R.  A.  722, -57  Am.  St.  Rep.  443,  44  N. 
E.  1077;  Springhead  Spinning  Co.  v.  Riley j 
L.  R.  6  Eq.  551,  37  L.  J.  Ch.  N.  S.  889,  19 
L.  T.  N.  S.  64,  16  Week.  Rep.  1138;  Sherry 
V.  Perkins,  147  Mass.  212,  9  Am.  St.  Rep. 
689,  17  N.  E.  307. 

The  railroad  company  has  a  property  in 
tickets. 

State  V.  Corhett,  57  Minn.  345,  24  L.  R. 
A.  498,  4  Inters.  Com.  Rep.  694,  59  N.  W. 
317;  People  ex  rel.  Tyroler  v.  Warden  of 
City  Prison,  157  N.  Y.  116,  43  L.  R.  A.  264, 
68  Am.  St.  Rep.  763,  51  N.  E.  1006. 

Railroads  are  compelled  to  serve  all  of  the 
public  upon  the  same  terms,  but  are  ex- 
pressly authorized  by  law  to  issue  nontrans- 
ferable tickets  at  reduced  rates,  provided 
such  tickets  are  offered  to  all  of  the  public 
alike,  and  the  legal  character  of  these  non- 
transferable "mileage,"  "excursion,"  and 
"commutation"  tickets  is  fixed  by  statute. 

Mo.  Rev.  Stat.  1899,  §  1127;  U.  S.  1  Rev. 
Stat.  Supp.  chap.  382,  p.  690,  §  22 ;  U.  S.  2 
Rev.  Stat.  Supp.  p.  369,  chap.  61,  U.  S. 
Comp.  Stat.  1901,  p.  3171;  Moaher  v.  St. 
Louia,  I.  M.  d  S.  R.  Co.  127  U.  S.  390,  32 
L.  ed.  249,  8  Sup.  Ct.  Rep.  1324. 

The  courts  have  repeatedly  enjoined  ticket 
brokers  from  dealing  in  nontransferable 
tickets. 

Nashville,  C.  d  St.  L.  R.  Co.  v.  MoConnell, 
82  Fed.  65 ;  Kinner  ▼.  Lake  Shore  d  M.  S.  R. 
Co.  23  Ohio  C.  C.  294 ;  Pennsylvania  R.  Co. 
▼.  Beekman  (D.  C.)  30  Wash.  L.  Rep.  715: 
Louisville  d  N.  R.  Co.  v.  Bitterman  (U.  S. 
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C.  Ct.  N.  0.  La. ;  Boarman,  J. )  ;  Boaton  d 
M.  R.  Co.  V.  Fogg  (  Super.  Ct.  Suffolk  Co. 
Mass.,  July  15,  1903)  ;  Wahaah  R.  Co.  v. 
Waaaerman  (St.  L.  C.  Ct.  October,  1902). 

A  writ  of  prohibition  is  not  a  writ  of 
right;  before  it  is  granted  two  things  must 
appear:  First,  that  the  law  sanctions  it, 
and,  second,  that  a  soimd  judicial  discretion 
commends  it, 

Davison  v.  Hough,  165  Mo.  561,  65  S.  W. 
731;  High,  Extr.  Legal  Rem.  8  765;  State 
ew  rel.  Smith  v.  Levens,  32  Mo.  App.  520; 
State  ea  rel.  McCaffery,  v.  Aloe,  152  Mo. 
466,  47  L.  R.  A.  393,  54  S.  W.  494. 

This  writ  is  not  allowed  to  usurp  the  func- 
tions of  an  appeal,  writ  of  error,  or  certio- 
rari. 

State  ex  rel.  Laclede  Bank  v.  Letoia,  76 
Mo.  376;  State  ex  rel.  Brainerd  v.  Thayer, 
80  Mo.  436;  State  ex  rel.  Ellia  v.  Elkin,  130 
Mo.  103,  30  S.  W.  333,  31  S.  W.  1037; 
Wand  v.  Ryan,  166  Mo.  646,  65  S.  W.  1025; 
State  ex  rel.  Delmar  Jockey  Club  v.  Zach- 
ritz,  166  Mo.  307,  89  Am.  St.  Rep.  711,  65 
S.  W.  999;  Olney  ▼.  Eaton,  66  Mo.  563; 
State  ex  rel.  McCaffery  v.  Aloe,  152  Mo. 
466,  47  L.  R.  A.  393,  54  S.  W.  494;  State 
ex  rel.  Hatoea  v.  Withrow,  154  Mo.  397,  55 
S.  W.  460;  State  ex  rel.  Atty.  Gen.  v.  Oill, 
137  Mo.  681,  39  S.  W.  276;  State  ex  rel.  St. 
Louia  d  K.  R.  Co.  v.  Hirzel,  137  Mo.  435, 
37  S.  W.  921,  38  S.  W.  961;  State  ex  rel. 
Young  v.  Oliver,  163  Mo.  679,  64  S.  W.  128; 
State  ex  rel.  Kenamore  v.  Wood,  155  Mo. 
425,  48  L.  R.  A.  425,  56  S.  W.  474;  State 
ex  rel.  Union  Depot  R.  Co.  v.  Southern  R. 
Co.  100  Mo.  59,  13  S.  W.  398. 

The  plaintiffs  here  have  had  "due  process 
of  law"  in  its  highest  form, — a  court  of 
equity. 

Scott  V.  McNeal,  154  U.  S.  34,  38  L.  ed. 
896,  14  Sup.  Ct.  Rep.  1108;  Barber  Asphalt 
Paving  Co.  v.  Ridge,  169  Mo.  376,  68  S.  W. 
1043;  Burdick  v.  People,  149  111.  600,  24  L. 
R.  A.  152,  41  Am.  St.  Rep.  329,  36  N.  E. 
948,  952. 

Messrs.  George  P.  B.  Jaokaon  and  E. 
S.  Robert  also  for  defendants. 

Marahally  J.,  delivered  the  opinion  of 
the  court: 

These  are  original  proceedings  against  the 
defendant  judges  of  the  circuit  court  of  the 
city  of  St.  Louis  to  prohibit  them  from 
further  entertaining  jurisdiction  in  certain 
injunction  suits,  pending  before  them  in  said 
court,  wherein  the  railroads  that  are  joined 
as  defendants  are  the  plaintiffs,  and  the 
plaintiffs  herein  are  the  defendants.  A  pre- 
liminary rule  was  issued  by  one  of  the 
judges  of  this  court,  the  defendants  made 
return  thereto,  and  the  plaintiffs  moved  for 
.judgment  upon  the  pleadings. 

The 'controversy  is  this:     The  defendant 
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railroads  have  systems  extending  over  a 
large  portion  of  the  United  States,  and  have 
termini  in  St.  Louis.  The  plaintiffs  herein 
are  ticket  brokers  engaged  in  business  in 
St.  Louis.  The  railroads,  each  for  them- 
selves, instituted  about  50  suits  in  the  cir- 
cuit court  of  St.  Louis  asking  injunctions 
against  the  plaintiffs  herein  and  other  tick- 
et brokers  in  that  city.  The  petitions  are 
practically  alike.  The  substance  of  the 
averments  of  the  petition  is  fairly  stated  by 
one  of  the  counsel  for  the  defendants  to  be 
as  follows:  "That  in  the  year  1904  the 
Louisiana  Purchase  Exposition  Company 
will  hold  a  World's  Fair  at  St.  Louis,  to 
which  all  the  nations  of  the  world  have  been 
invited,  to  which  23,000  citizens  have  sub- 
scribed, and  the  Federal  government  con- 
tributed $6,000,000,  the  city  of  St.  Louis 
$5,000,000,  the  subscribers  $5,000,000,  and 
the  state  of  Missouri  $1,000,000  for  a  state 
exhibit.  That  various  meetings  and  cere- 
monies will  take  place  before  and  during  the 
fair.  That  to  enable  people  to  attend  the 
fair  and  such  meetings  and  ceremonies  ex- 
cursion tickets  will  be  issued  from  time  to 
time.  That  they  will  attend  in  such  large 
numbers  that  it  is  impracticable  to  secure 
their  signatures  to  the  return  parts  of  the 
tickets.  That  for  the  same  reason  identifi- 
cation is  impracticable.  That,  in  addition 
to  these  World's  Fair  tickets,  said  railroad, 
from  time  'to  time,  issues  nontransferable 
'excursion'  tickets,  'mileage'  tickets,  and 
'commutation'  tickets  below  the  regular  one- 
fare  rate  for  various  meetings,  assemblages, 
and  purposes.  That  such  tickets  are  by 
their  express  terms,  set  forth  therein,  good 
for  the  transportation  of  the  original  pur- 
chaser alone,  and  void  in  the  hands  of  oth- 
ers. That  by  virtue  of  the  terms  of  said 
tickets,  if  presented  by  one  other  than  the 
original  purchaser,  the  conductor  must  lift 
the  same.  That  the  sale  of  such  nontrans- 
ferable tickets,  where  they  are  interstate, 
is  forbidden  by  the  interstate  commerce  law, 
and  where  within  the  state  is  forbidden  by 
the  laws  of  the  state  of  Missouri,  because 
the  purchaser  would  thereby  pjet  a  lower 
rale  than  the  general  public.  That  the  sale 
of  the  same  is  not  only  void  for  that  rea- 
son, but  because  it  is  a  fraud  on  the  pur- 
chaser and  on  the  railroad  company,  or  a 
joint  fraud  on  both.  That  where  persons 
purchase  such  tickets  innocently  it  frequent- 
ly leads  to  their  being  ejected  from  trains 
because  said  scalpers,  have  represented  such 
tickets  to  be  good ;  and  that  where  the  pur- 
chaser knows  they  are  nontransferable,  and 
void  in  the  hands  of  persons  other  than  the 
original  purchaser,  the  buyer  deceives  the 
conductor  and  servants  of  the  railroad;  and 
that  it  is  a  fraud  on  the  plaintiff.  That 
some  of  the  tickets  so  issued  have  a  return 
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coupon,  which  must  be  presented  to  the 
agent  before  the  presentation  for  the  return 
trip.  That  the  defendants  are  residents  of 
the  city  of  St.  Louis  and  engaged  in  the 
business  of  ticket  brokers  or  scalpers  in  the 
city  of  St.  Louis,  and  that  they  have  full 
knowledge  of  the  character  of  such  tickets, 
that  they  are  issued  at  a  special  rate,  and 
that  they  are  nidi  and  void  in  the  hands  of 
any  person  other  than  the  original  pur- 
chaser. That  they  either  deceive  the  buyer 
by  representing  them  as  good,  or  deceive  the 
railroad  by  aiding  the  buyer  in  using  them ; 
and  that  Herman  Schubach  is  engaged  in 
the  business  of  selling  such  tickets,  and  pro- 
poses to  continue  the  sale  of  the  same,  and 
regularly  deal  in  the  sale  of  said  nontrans- 
ferable tickets,  thus  defrauding  the  railroad 
or  the  buyers  of  the  ticket,  or  both.  That  by 
reason  of  the  impossibility  of  detecting  such 
frauds  the  plaintiff  is  subjected  to  recurring 
loss  and  injury,  and  the  innocent  buyer  to 
pecuniary  loss,  annoyance,  and  humiliation. 
That  the  burden  cast  on  the  conductors  of 
detecting  such  fraudulent  tickets  subjects 
the  railroad  company  to  constant  danger 
from  suits  for  damages  for  unavoidable  er- 
rors, and  subjects  the  railroad  and  public  to 
interruption  and  delay  in  the  operation  of 
trains.  That  the  railroad 'company  has  no 
way  oi  discovering  who  the  persons  are  who 
so  defraud  it,  or  who  are  thus  defrauded,  by 
the  purchase  of  such  nontransferable  tick- 
ets, because  of  the  impossibility  of  securing 
evidence  of  such  frauds,  and  that,  if  such 
frauds  were  detected,  it  would  lead  to  a 
multiplicity  of  suits.  That  the  defendants 
are  financially  irresponsible,  and  no  judg- 
ment at  law  could  be  collected.  That  in 
consequence  there  is  no  adequate  remedy  at 
law.  That  it  is  the  constant  practice  of 
the  plaintiff  and  its  connecting  lines  to  is- 
sue tickets  at  reduced  rates  to  the  traveling 
public,  which  by  their  terras  are  nontrans- 
ferable, and  constitute  a  special  contract  be- 
tween the  plaintiff  and  the  original  pur- 
chaser whereby  the  original  purchaser 
agrees  that  the  ticket  shall  not  be 
transferred  by  him  to  any  other  person. 
That  the  defendants  are,  and  for  a  long  time 
past  have  been,  engaged  in  the  business  of 
buying,  selling,  and  dealing  in  such  tickets, 
and  inducing  the  original  purchasers  to  sell 
the  same."  The  prayer  of  the  petition  is 
that  the  defendants  therein  (the  ticket 
brokers)  be  enjoined  from  buying,  selling, 
or  dealing  in  tickets  issued  by  the  railroad, 
plaintiff  therein,  which,  by  the  terms  there- 
of, tCre  nontransferable. 

The  judges  severally  issued  rules  upon  the 
defendants  therein  to  show  cause  on  a  day 
certain  why  injunction  should  not  issue  as 
prayed.  Upon  the  return  being  made  to  the 
rule,  the   six   circuit  judges  before  whom 
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such  injunctioii  cases  were  pending  sat  to- 
gether, and  the  matter  was  fully  argued  be- 
fore them,  with  the  result  that  they  deter- 
mined that  temporary  injunctions  should 
issue,  and  accordingly  each  of  the  judges 
separately  issued  injunctions  in  the  follow- 
ing form :  "Now  at  this  day  come  the  par- 
ties hereto,  by  their  respective  attorneys, 
under  the  order  to  show  cause  heretofore  is- 
sued herein,  and  submit  the  application  for 
a  temporary  injunction  to  the  court  upon 
the  petition  and  the  return  of  the  defendant 
to  the  order  to  show  cause,  and  the  court 
having  duly  considered  the  same,  and  being 
sufficiently  advised  in  the  premises,  doth  or- 
der tliat  upon  plaintiff  giving  bond  in  the 
sum  of  twenty-five  hundred  dollars  ($2,500) 
conditioned  according  to  law,  with  good  and 
sufficient  surety  or  sureties  to  be  approved 
by  the  court  or  judge  or  clerk  thereof  in 
vacation,  the  defendant,  his  agents,  serv- 
ants, and  employees,  and  all  other  persons 
acting  for  him,  either  directly  or  indirectly, 
be,  and  are  hereby,  enjoined  and  restrained 
until  the  further  order  of  the  court  from 
buying,  selling,  dealing  in,  or  soliciting  the 
purchase  or  sale  of  any  mileage  passenger 
ticket,  or  any  part  thereof,  or  any  excursion 
passenger  ticket,  or  any  part  thereof,  or  the 
return  coupon  thereof,  or  any  part  thereof, 
or  any  commutation  passenger  ticket,  or  any 
part  thereof,  now  being  issued,  or  hereto- 
fore issued  and  sold,  or  which  may  hereafter 
be  issued  and  sold  by  plaintiff  for  passage 
over  its  railroad,  or  issued  by  any  other 
railroad  for  use  over  plaintiff's  road,  or  any 
part  thereof,  where  any  of  the  iU)ove-de- 
scribed  tickets  were  sold  and  where  it  ap- 
pears upon  any  such  ticket,  coupon,  or  re- 
turn ticket  that  same  was  issued  and  sold 
below  the  regular  schedule  rate  under  con- 
tract with  the  original  purchaser  entered 
upon  such  ticket  and  signed  by  such  original 
purchaser  that  such  ticket  is  nontransfera- 
ble and  void  in  the  hands  of  any  per- 
son other  than  the  original  purchaser;  and 
from  soliciting,  advertising,  encouraging,  or 
procuring  any  person  other  than  the  or- 
iginal purchaser  of  such  ticket  to  use  or  at- 
tempt to  use  the  same  for  passage  on  aihy 
train  or  trains  of  the  plaintiff:  Provided, 
however,  this  order  shall  not  apply  to  the 
sale  of  any  such  aforementioned  and  de- 
scribed tickets  that  were  purchased  by  de- 
fendant from  plaintiff  or  any  of  plaintiff's 
duly  authorized  agents,  and  not  for  defend- 
ant's use  as  a  passenger  over  plaintiff's 
road." 

Thereupon  the  defendants  in  such  injunc- 
tion suits  applied  to  one  of  the  judges  of  this 
•court  for  writs  of  prohibition  to  prohibit 
the  said  judges  from  enforcing  such  injunc- 
tions, and  from  entertaining  further  juris- 
•diction  of  such  injunction  suits.  The  peti- 
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tions  for  prohibitions  are  alike,  and  predi- 
cate a  right  of  action  upon  a  charge  that 
the  circuit  judges  had  no  jurisdiction,  or 
acted  in  excess  of  their  jurisdiction,  in  the 
premises,  in  the  following  respects:  "Plain- 
tiff states  that  in  and  by  its  aforesaid  pro- 
ceedings said  court,  and  defendant,  as  judge 
thereof,  transcended  and  exceeded  its  lawful 
jurisdiction  in  the  following  particulars: 
(1)  Said  petition  for  injunction  stated  ho 
matter  or  thing  upon  which  a  court  exercis- 
ing equity  powers  could  grant  any  injunc- 
tion, or  the  particular  writ  awarded  in  this 
case.  (2)  Said  petition  for  injimction  is 
not  based  upon  any  specific  property  for  the 
protection  of  which  judicial  protection  is 
sought;  but  it  is  attempted  by  the  injunc- 
tion sought  and  granted  in  said  cause  to  lay 
down  a  rule  of  civil  conduct,  so  that  the 
business  of  this  plaintiff  would  be  perma- 
nently destroyed  by  the  exercise  of  the  ju- 
dicial power  thus  exercised  without  refer- 
ence to  any  specific  existing  property.  (3) 
Said  petition  for  injunction  and  the  tem- 
porary injunction  thereon  granted  in  pre- 
scribing a  rule  of  civil  conduct  regardless  of 
any  existing  property  is  an  attempted 
usurpation  of  the  legislative  power  of  the 
state,  which  alone  can  prescribe  a  rule  of 
civil  conduct  covering  future  transactions 
having  no  relation  to  existing  properties  and 
their  judicial  protection.  (4)  That  the  nec- 
essary effect  of  this  attempted  regulation  of 
civil  conduct  by  a  blanket  injunction  cover- 
ing property  rights  hereafter  to  be  created 
and  acquired  will  be  the  substitution  of 
summary  hearings  in  contempt  for  the  or- 
derly determination  of  controversies  by 
court  or  jury  when  controversies  as  to  ex- 
isting property  rights  are  presented  for 
hearing.  (5)  Said  injunction  serves  the 
purpose  of  taking  the  property  of  plaintiff 
without  'due  process  of  law.'  (6)  Said  in- 
junction is  against  the  law  of  the  land,  and 
thereby,  if  permitted  to  stand,  destroys  a 
lawful  avocation  and  business  of  plaintiffs. 
(7)  Plaintiff  is  remediless  in  this:  That 
his  business  is  interrupted  and  destroyed  by 
the  granting  of  the  injunction  herein,  and 
that  the  remedy  by  motion  to  dissolve  in 
the  circuit  court  is  wholly  inadequate,  as, 
even  if  said  injunction  should  be  dissolved, 
it  may  be  maintained  in  force  by  an  appeal ; 
and,  in  any  event,  plaintiff's  business  would 
be  wholly  destroyed  before  the  final  deter- 
mination of  the  same  could  be  reached  by 
this  unwarranted  and  illegal  procedure  of 
said  court,  outside  of  its  lawful  jurisdic- 
tion." 

The  defendants  made  return  to  the  pre- 
liminary rules,  setting  up  the  proceedings 
in  the  injunction  Cases  in  the  circuit  court, 
and  justifying  the  action  of  the  circuit 
judges,  and  maintaining  the  jurisdiction  of 
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that  court.  The  plaintiffs,  by  way  of  repli- 
cation,  ask  that  the  preliminary  rule  in  pro- 
hibition be  made  absolute,  and  thus  the  is- 
sues are  made  up.  For  the  sake  of  brevity 
the  plaintiffs  herein  will  be  hereinafter  re- 
ferred to  as  the  "ticket  brokers/'  and  the 
defendant  railroads  as  the  "railroads." 

1.  Reduced  to  its  essentials,  and  crystal- 
lized, the  ticket  brokers'  position  is  that  no 
"concrete  case"  is  stated  in  the  injunction 
suits  which  a  court  has  power  to  deal  with. 
Or,  otherwise  stated,  that  there  is  no  exist- 
ing controversy  between  the  ticket  brokers 
and  the  railroads  which  could  constitute  a 
cause  of  action  upon  which  a  court  could 
act.  Or,  amplified,  that  a  court  of  equity 
has  jurisdiction  to  issue  injunctions  as  a 
class,  but  it  has  no  power  to  issue  an  in- 
junction where  only  abstract  rights  are  in- 
volved, or  where  the  injury  is  merely  appre- 
hended or  feared^  and  is  not  immediate,  im- 
pending, and  imminent;  and  that  to  author- 
ize a  court  that  has  jurisdiction  to  act 
"there  must  be  an  exist^t  basis  of  facts  af- 
fording a  present  right  which  is  directly 
threatened  by  the  action  sought  to  be  en- 
joined. It  has  no  power  to  enjoin  unless 
the  conditions  have  already  arisen  and  come 
into  being,  which  could  be  injured  by  the 
acts  sought  to  be  restrained;"  and  that 
courts  cannot  determine  the  rights  of  par- 
ties in  advance  of  an  actual,  existing  con- 
troversy concerning  them.  Or,  as  counsel 
happily  express  it:  "The  abstract  right 
must  assume  a  concrete  form  before  it  be- 
comes property  in  the  judicial  sense,  capable 
of  judicial  protection."  These  are  funda- 
mental essentials  in  the  law,  and  it  has  al- 
ways been  true  that  there  must  be  an  ac- 
tual live  subject-matter,  as  well  as  actual 
live  parties,  to  every  suit.  It  is  also  true 
that  courts  of  equity  alone  have  power  to 
issue  injunctions,  and  that  they  never  ex- 
ercise this  power  to  allay  mere  apprehen- 
sions of  injury,  but  only  when  the  injury  is 
inuninent  and  irreparable.  Busineaa  Men*8 
League  v.  Waddill,  143  Mo.  495,  40  L.  R.  A. 
501,  45  S.  W.  262;  Lester  Real  Estate  Go, 
V.  Bt.  Louie,  169  Mo.,  loo.  oit.  234,  69  S.  W. 
300.  The  railroads  and  the  circuit  judges 
do  not  controvert  these  propositions.  The 
matter  therefore  compresses  itself  into  the 
question  whether  or  not  a  basic  subject-mat- 
ter over  which  a  court  of  equity  has  juris- 
diction was  presented  to  the  circuit  court 
for  adjudication  by  the  injunction  suits; 
that  is,  whether  a  matter  was  presented 
which  that  court  has  power  to  deal  with, 
and  not  whether  such  a  matter  was  inarti- 
ficial ly  or  defectively  presented.  In  other 
words,  the  question  is  one  of  jurisdiction, 
and  not  of  pleading;  for,  if  the  court  had 
jurisdiction  over  the  subject-matter,  it  had 
the  power  to  decide  whether  the  pleadings 
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were  or  were  not  properly  drawn,  and  also 
to  decide  whether  or  not  the  plaintiff  was 
entitled  to  the  relief  sought.  If  a  court  has 
the  power  to  act,  its  jurisdiction  is  in  no 
wise  impaired  by  the  consideration  whether 
it  acted  in  accordance  with  the  law,  or  er- 
roneously. Given  the  jurisdiction,  all  else 
is  a  mere  matter  of  error,  to  be  corrected  on 
appeal.  Or,  further  illustrated,  if  the  court 
has  jurisdiction  over  the  subject-matter,  it 
has  the  power  to  decide  whether  the  peti- 
tion does  or  does  not  state  a  cause  of  action, 
and  the  mere  failure  of  a  petition  to  state 
a  cause  of  action,  or  the  defective  statement 
of  a  good  cause  of  action,  in  no  way  affects 
the  jurisdiction  of  the  court.  State  ex  rel. 
Hofmann  v.  Boarriti,  128  Mo.,  loo  oit  339 
340,  30  S.  W.  1026. 

The  crucial  question  therefore  is,  Do  the 
petitions  of  the  railroads  for  injunctions 
against  the  ticket  brokers  present  a  concrete 
or  an  abstract  caseY  In  the  solution  of  this 
question  the  decision  of  the  Supreme  Court 
of  the  United  States  in  the  case  of  Mosher 
V.  Bt.  Louis,  I.  M.  d  B.  R.  Co.  127  U.  S.  390, 
32  L.  ed.  249,  8  Sup.  Ct.  Rep.  1324,  estab- 
lishes the  first  postulate  of  the  proposition. 
It  is  true,  as  the  ticket  brokers  claim,  that 
that  was  not  an  injunction  suit;  but  the  form 
of  the  action  is  immaterial,  for  it  is  the  le- 
gal  principles  deduced  and  the  rules  an- 
nounced that  are  important  and  pertinent. 
That  was  a  suit  for  damages  for  being  put  off 
of  a  train.  The  plaintiff  purchased  from  the 
defendant,  at  St.  Louis,  a  ticket  fr<nn  St. 
Louis  to  Hot  Springs  and  return.  The  tick- 
et, by  its  terms,  required  that  the  original 
purchaser  should  identify  himself  to  the  sat- 
isfaction of  the  defendant's  agent  at  Hot 
Springs,  and  that  the  return  ticket  should 
be  officially  signed  and  stamped  by  the  agent 
at  Hot  Springs;  all  of  which  the  original 
purchaser  agreed  to  "in  consideration  of  the 
reduced  rate  at  which  this  ticket  is  sold." 
The  plaintiff  failed  to  so  identify  himself, 
and  failed  to  have  the  return  ticket  so 
stamped,  and  in  consequence  was  put  off  of 
the  train,  and  sued  for  damages.  The  lower 
court  sustained  a  demurrer  to  the  petition, 
and  the  Supreme  Court  of  the  United  States 
affirmed  the  judgment,  holding  that  a  rail- 
road company  has  a  right  to  make  a  con- 
tract with  the  purchaser  of  a  reduced-rate 
ticket  that  the  original  purchaser  shall  so 
identify  himself,  and  that  the  return  ticket 
shall  be  so  signed  and  stamped,  and  that  the 
reduced  rate  at  which  the  ticket  is  sold  af- 
fords a  consideration  for  such  a  contract; 
in  other  words,  that  for  a  valuable  consider- 
ation a  railroad  may  enter  into  a  contract 
that  the  ticket  sold  to  the  passenger  shall 
be  nontransferable,  and  that  the  return  por- 
tion shall  not  entitle  even  the  orig^inal  pur- 
chaser to  a  return  trip  unless  he  so  identi- 
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fies  himself  and  has  the  return  ticket  so 
stamped.  This  is  manifestly  upon  the  prin- 
ciple that  when  persons  sui  juris  enter  into 
contracts  that  are  not  prohibited  by  law, 
based  upon  a  valuable  consideration,  they 
must  live  up  to  them,  and  that  each  has  a 
property  right  in  the  contract,  which  the 
law  will  protect.  In  addition  to  this,  the 
laws  of  this  state  and  the  interstate  com- 
merce laws,  while  prohibiting  discrimina- 
tions, permit  the  railroads  to  issue  excur- 
sion or  commutation  tickets  at  special  rates. 
Mo.  Rev.  Stat.  1899,  §  1127;  U.  S.  1  Rev. 
Stat.  Supp.  chap.  382»  p.  690,  §  22 ;  U.  S.  2 
Rev.  Stat.  Supp.  chap.  61,  p.  369,  U.  S. 
Comp.  Stat.  1901,  p.  3171. 

The  second  postulate  in  the  case  is  that 
the  petitions  for  injunctions  recite  that 
World's  Fair  excursion  tickets,  nontrans- 
ferable excursion  tickets,  mileage  tickets, 
and  commutation  tickets  have  been  issued, 
or  will  be  issued  from  time  to  time,  based 
upon  a  consideration  of  reduced  rates, 
which,  by  their  express  terms,  are  to  be  good 
only  in  the  hands  of  the  original  purchaser, 
and  that  it  is,  or  will  be,  impossible,  im- 
practicable, or,  at  any  rate,  unbearably  in- 
convenient, for  the  original  purchasers  to  be 
identified  in  St.  Louis,  and  have  the  return 
ticket  stamped,  or  for  the  train  conductors 
to  determine  whether  the  person  attempting 
to  ride  on  such  return  ticket  is  the  original 
purchaser  or  not;  that  it  would  be  a  fraud 
upon  the  railroads  for  anyone  except  the 
original  purchaser  to  ride  upon  such  return 
tickets,  and  a  fraud  for  the  original  pur- 
chasers to  sell  such  return  tickets  to  the 
ticket  brokers,  and  for  the  ticket  brokers  to 
sell  such  return  tickets  to  any  third  party, 
to  be  by  him  so  used,  or  upon  the  representa- 
tion that  they  would  entitle  the  buyer  to  so 
ride  thereon;  that,  in  the  nature  of  things, 
the  railroads  could  never  ascertain  that  such 
frauds  were  about  to  be  committed  until 
after  the  trains  had  left  St.  Louis  and  such 
tickets  were  presented  to  the  train  conduct- 
ors, and  then  it  would  be  too  late  to  ask  for 
or  receive  injunctive  relief  against  the  per- 
petrators of  such  frauds;  and  that  the  tick- 
et brokers  are  insolvent,  so  that  no  adequate 
remedy  at  law  could  be  had  against  them; 
and,  further,  that  even  if  such  frauds  could 
be  discovered  in  time  to  ask  specific  relief  in 
each  case,  it  would  involve  the  prosecution 
of  a  multiplicity  of  suits  to  meet  the  ex- 
igencies. This  postulate  also  includes  the 
fact  that  the  injunctions  issued  by  the  cir- 
cuit court  enjoined  the  ticket  brokers  from 
buying,  selling,  or  dealing  in  any  mileage 
tickets,  and  excursion  tickets,  or  the  return 
coupon  thereof,  or  any  commutation  ticket, 
now  issued  or  hereafter  to  be  issued,  "where 
it  appears  upon  any  such  ticket,  coupon,  or 
return  ticket  that  the  same  was  issued  and 
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sold  below  the  regular  schedule  rate  under 
contract  with  the  original  purchaser,  entered 
upon  such  ticket,  and  signed  by  such  or- 
iginal purchaser,  that  such  ticket  is  non- 
transferable and  void  in  the  hands  of  any 
other  person  other  than  the  original  pur- 
chaser." And  bearing  upon  this  proposition 
it  is  important  to  note  in  this  connection 
that,  while  the  return  of  the  ticket  brokers 
to  the  rule  to  show  cause  why  an  injunction 
should  not  issue  denies  the  power  of  the 
court  to  issue  an  injunction  on  the  ground 
that  no  concrete  case  is  presented  by  the 
petition,  it  then  very  inconsistently  sets  up 
that  it  has  been  the  common  practice  of  the 
railroads  to  issue  mileage  tickets,  excursion 
tickets,  and  commutation  tickets  which  are 
stamped  on  their  face  "nontransferable," 
but  thaX  the  pra<!tice  and  understanding  of 
the  ticket  brokers  all  over  the  United  States 
are  that  such  tickets  may  be  transferred  or 
sold,  and  that  the  name  of  the  original  pur- 
chaser may  be  signed  by  anyone  on  the  re- 
turn ticket,  and  that  the  ticket  brokers  in 
the  litigation  have  a  number  of  such  tickets, 
which  they  have  purchased  in  good  faith, 
and  under  the  belief  that  they  are  transfer- 
able, and  would  be  honored  by  whomsoever 
presented;  and  that  the  injunction  asked 
would  render  such  tickets  valueless^  and 
would  destroy  the  business  of  the  ticket 
brokers;  and  therefore  they  ask  the  protec- 
tion of  the  court  in  that  regard. 

Upon  the  doctrine  of  "aider,"  therefore, 
the  return  of  the  ticket  brokers  helped  out 
the  insufficiency,  if  any,  that  existed  in  the 
petition,  and  imquestionably  made  a  con- 
crete case  as  to  the  tickets  that  are  now  held 
by  the  ticket  brokers,  and  presented  a  live 
subject-matter  between  live  parties,  which 
the  court  had  power  and  jurisdiction  over. 
Therefore  it  cannot  now  be  said  that  the 
circuit  court  had  no  jurisdiction,  and,  as 
that  court  had  jurisdiction  quoad  such  tick- 
ets, prohibition  will  not  lie,  for  a  writ  of 
prohibition  can  never  be  made  to  perform 
the  functions  of  an  appeal  or  writ  of  error, 
and  lies  only  where  a  court  or  tribunal 
clothed  with  judicial  powers  ircts  in  relation 
to  matters  over  which  it  has  no  jurisdiction, 
or,  having  jurisdiction  over  the  subject-mat- 
ter, acts  in  excess  of  its  jurisdiction.  State 
ew  rel,  McCaffery  v.  Aloe,  152  Mo.  466,  47  L. 
R.  A.  393,  54  S.  W.  494;  Davison  v.  Hough, 
165  Mo.  661,  65  S.  W.  731 ;  State  ex  rel,  Anr 
heuser-Buach  Brewing  Aaeo,  v.  Ehy,  170  Mo. 
497,  71  S.  W.  62. 

The  case  might  be  allowed  to  rest  here, 
but  there  are  other  cogent,  decisive,  and  im- 
perative propositions  which  must  be  adjudi- 
cated to  make  the  case  complete.  It  will  be 
observed  that  reference  is  made  in  the  peti- 
tion for  an  injunction  to  the  approaching 
World's  Fair  in  St.  Louis,  and  it  is  averred 
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that)  in  order  to  make  it  possible  for  per- 
sons of  ordinary  means  to  attend  it,  the  rail- 
roads have  been  induced  by  the  officials  of 
the  fair  to  agree  to  issue  excursion  tickets 
at  greatly  reduced  rates  to  all  who  desire  to 
attend  the  fair  or  the  various  meetings,  con- 
ventions, etc.,  that  will  be  held  in  St.  Louis 
at  that  time.  And  counsel  for  the  railroads 
point  out  that  the  courts  have  issued  in- 
junctions against  ticket  brokers  prohibiting 
them  from  dealing  in  nontransferable  tick- 
ets that  have  been  issued  by  the  railroads 
on  the  occasion  of  the  Nashville  Centennial 
Exposition  in  1897  {Nashville  0.  d  8t,  L, 
R.  Co,  V.  McConnell,  82  Fed.  66),  the  meet- 
ing of  the  Grand  Army  of  the  Republic  in 
Cleveland  {Kinner  v.  Lake  Shore  d  M,  8.  R. 
Co,  23  Ohio  C.  C.  294),  the  meeting  of  the 
Grand  Army  of  the  Republic  in  Washington 
{ Pennsylvania  R,  Co,  v.  Beekman  [D.  C]  30 
Wash.  L.  Rep.  715),  the  meeting  of  the  Con- 
federate Veterans  in  New  Orleans,  in  May, 
1903  {Louisville  d  N,  R,  Co,  v.  Bitterman, 
not  yet  reported),  the  meeting  of  the  Na- 
tional Teachers'  Association  in  Boston,  in 
July,  1903  {Boston  d  M.  R.  Co,  v.  Fogg,  not 
yet  reported),  and  the  Dedicatory  Exercises 
of  the  World's  Fair  at  St.  Louis,  in  May, 
1903  {Wabash  R,  Co,  v.  Wasserman,  decided 
by  Hon.  H.  D.  Wood,  of  the  circuit  court 
of  the  city  of  St.  Louis,  and  printed  in  the 
appendix  to  the  briefs  of  counsel  herein). 
Counsel  for  the  ticket  brokers  meet  this  by 
saying,  first,  that  all  those  cases  were  de- 
cided by  courts  of  inferior  jurisdiction ;  sec- 
ond, that  in  the  case  of  People  ew  rel.  Ty- 
roler  v.  Warden  of  City  Prison,  157  N.  Y. 
116,  43  L.  R.  A.  264,  68  Am.  St.  Rep.  763, 
51  N.  E.  1006,  the  court  of  appeals  of  New 
York  held  a  statute  that  prohibited  anyone 
except  common  carriers  and  their  agents 
from  selling  tickets  for  passage  on  railroads 
or  vessels  to  be  unconstitutional ;  third,  that 
in  the  case  of  Delaware,  L.  d  W,  R,  Co,  v. 
Frank,  110  Fed.  689,  the  United  States  cir- 
cuit court  for  the  western  district  of  New 
York  denied  an  injunction  against  ticket 
brokers  as  Lo  special  tickets  for  the  Pan- 
American  Exposition  at  Buffalo  on  the 
groimd  that  the  railroads  had  unlawfully 
combined  to  fix  rates  for  such  exposition; 
fourth,  that  in  New  York  C.  d  H,  R,  R.  Co. 
V.  Reeves,  41  Misc.  490,  85  N.  Y.  Supp.  28, 
Judge  Lambert,  of  the  supreme  court  of 
New  York,  denied  an  injunction  against  the 
ticket  brokers  which  sought  to  prohibit 
them  from  dealing  in  tickets  that  were  non- 
transferable on  their  face,  and  held  that  the 
purchaser  of  such  a  ticket  had  a  property 
interest  in  the  ticket,  which  he  could  sell, 
notwithstanding  that  by  the  terms  of  his 
contract  with  the  railroad  the  ticket  was  on 
its  face  nontransferable,  and  that,  while  the 
railroad  could  lawfully  refuse  to  transport 
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the  transferee  or  any  other  person  than  the 
original  purchaser  on  the  ticket,  it  was  not 
entitled  to  an  injunction  to  prevent  the 
ticket  brokers  from  buying  and  selling  such 
tickets;  fifth,  that  in  all  the  cases  cited  by 
counsel  for  the  railroads  '*a  special  injunc- 
tion issued  under  the  special  circumstances 
of  the  special  ticket  for  the  special  occa- 
sion." Or,  otherwise  stated,  that  upon  spe- 
cial occasions  the  railroads  can  lawfully  is- 
sue special  tickets  at  reduced  rates,  which 
are  nontransferable,  and  which  the  ticket 
brokers  may  be  enjoined  from  dealing  in, 
but  that  when  the  railroads  issue  special 
tickets,  which  upon  their  face  show  the  con- 
tract between  the  purchaser  and  the  rail- 
road to  be  that  they  are  issued  at  reduced 
rates,  and  are  not  transferable,  such  tickets 
may  be  dealt  in  by  the  ticket  brokers,  and 
the  courts  cannot  interfere,  because  they  do 
not  relate  to  a  special  occasion,  such  as  an 
exposition,  a  meeting  of  the  Grand  Army  of 
the  Republic,  or  of  the  Confederate  Veter- 
ans; in  other  words,  that  the  jurisdiction 
of  a  court  of  equity  to  issue  an  injunction 
in  such  cases  depends  upon  the  occasion  that 
gave  use  to  the  issuance  of  such  tickets,  and 
that,  if  the  petition  for  an  injunction  recites 
that  special  tickets  have  been  issued  for  a 
special  occasion,  which  appear  on  their  face 
to  have  been  issued  at  special  rates,  and  to 
be  used  by  a  specially  named  person,  a  con- 
crete case  is  presented  wherein  the  court 
can  enjoin  the  ticket  brokers  from  dealing 
in  them;  but.  If  u  special  ticket  is  issued, 
which  appears  on  its  face  to  have  been  is- 
sued at  a  special  rate,  and  to  be  used  by  a 
specially  named  person,  but  which  was  is- 
sued generally,  and  not  for  a  special  occa- 
sion, only  an  abstr:ict  right  is  involved,  and 
a  court  of  equity  has  no  jurisdiction,  and  a 
writ  of  prohibition  will  lie  against  it.  Of 
course,  it  must  be  understood  that  this  is 
not  the  way  the  counsel  for  the  ticket 
brokers  state  the  matter,  but  it  is  the  every- 
day meaning  and  result  of  their  contention. 
But,  even  if  the  contention  of  counsel  for  the 
ticket  brokers  that  such  special  tickets  must 
relate  to  a  special  occasion  be  true,  the  writ 
of  prohibition  asked  herein  would  have  to 
be  denied  as  to  all  the  railroads  except  the 
Missouri  Pacific,  for  all  except  that  road 
aver  that  they  have  issued,  or  are  about  to 
issue,  such  special  tickets  for  the  special 
occasion  of  the  World's  Fair  in  St.  Louis  in 
1904.  True,  they  say  they  also  intend  to  is- 
sue such  special  tickets  from  time  to  time, 
and  the  Missouri  Pacific  Railroad  does  not 
refer  to  the  World's  Fair  at  all.  However, 
to  allow  this  case  to  go  off  upon  any  such 
consideration,  or  without  squarely  meeting 
and  deciding  it  in  its  entirety,  would  not  be 
subserving  the  ends  of  justice.  Broadly 
stated,  therefore,  the  question  for  decision 
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is  whether  a  petition  by  a  railroad  for  an 
injunction  against  a  ticket  broker  to  re- 
strain him  from  dealing  in  special  tickets 
which  recite  upon  their  face  that  they  are 
issued  at  reduced  rates,  and  are  nontransfer- 
able, but  which  do  not  relate  to  any  partic- 
ular occasion,  states  a  concrete  case,  which 
a  court  of  equity  has  jurisdiction  to  hear 
and  decide.  If  it  does,  the  writ  of  prohibi- 
tion asked  for  herein  should  be  denied.  If 
it  does  not,  the  writ  should  go. 

The  power  to  contract  concerning  a  legal 
subject-matter  carries  with  it  the  right  to 
make  any  kind  of  a  contract  in  relation 
thereto  that  the  contracting  parties  may 
agree  upon.  The  power  being  unlimited, 
the  nature  and  character  and  terms  of  the 
contract  to  be  made  and  the  occasion  that 
gives  rise  and  the  business  necessities  or  ex- 
igencies that  prompt  it  are  all  matters  of 
private  convention  between  the  parties.  The 
power  to  limit  any  kind  of  a  contract  in  its 
operation  to  the  contracting  parties,  and  to 
exclude  from  its  benefits  any  third  persons, 
or  to  limit  the  contract  as  to  the  time  it 
shall  continue,  or  to  leave  it  unlimited  as 
to  time,  is  recognized  in  law.  Thus,  a  lease 
may  prohibit  the  lessee  from  assigning, 
transferring,  or  subletting  the  premises, 
either  for  the  whole  or  any  part  of  the  term. 
A  copartnership  agreement  necessarily  ex- 
cludes the  right  of  any  member  to  sell  his 
interest,  and  thereby  substitute  the  pur- 
chaser in  his  place  as  a  member  of  the  firm ; 
and  such  agreements  may  be  limited  or  un- 
limited as  to  duration.  A  contract  of  hir- 
ing gives  no  right  to  either  party  to  assign 
or  transfer  his  interests  or  rights  under  the 
contract,  and  such  contracts  may  be  limited 
or  unlimited  as  to  duration.  These  illustra- 
tions are  made,  not  because  they  constitute 
similar  cases  to  the  case  at  bar,  but  because 
they  show  that  when  a  right  to  contract  at 
all  concerning  a  particular  subject-matter  is 
conferred  by  the  law,  and  the  right  so  con- 
ferred is  unlimited,  or  when  the  right  to  so 
contract  arises  out  of  the  natural  rights  of 
man,  it  is  purely  a  matter  of  agreement  be- 
tween the  contracting  parties  what  the 
terms,  duration,  character,  or  nature  of  the 
contract  shall  be.  The  Supreme  Court  of 
the  United  States,  in  Mosher  v.  8t,  Louis,  I. 
M.  d  8.  R,  Co.  127  U.  S.  390,  32  L.  ed.  249. 
8  Sup.  Ct.  Rep.  1324,  and  the  statutes  of  the 
United  States  and  of  this  state,  recognize 
the  right  of  a  railroad  to  issue  excursion  or 
commutation  tickets,  based  upon  the  consid- 
eration of  a  reduced  rate.  The  right  so 
conferred  is  not  limited.  There  is  no  limi- 
tation that  such  tickets  can  be  issued  only 
upon  special  occasions.  Neither  is  there 
any  prohibition  against  the  right  to  make 
such  tickets  nontransferable.  Persons  who 
do  not  wish  to  be  so  restricted  and  limited 
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can  purchase  the  usual  unlimited,  unre- 
stricted ticket,  and  pay  full  price  therefor, 
and  then  sell  the  unused  portion  thereof. 
But  no  one  has  any  right  to  buy  a  special 
ticket  at  a  reduced  rate,  which  on  its  face 
recites  that  it  is  nontransferable,  and  that 
it  is  supported  by  the  consideration  of  a  re- 
duced rate,  and  thereby  agree  to  such  limita- 
tions, and  thereafter  violate  his  agreement 
by  transfening  it  to  another,  or  to  com- 
plain that  he  has  not  the  right  to  transfer 
it.  And  no  third  person  can  acquire  any 
right  or  interest,  or  power,  or  claim  in  or 
to  the  ticket,  or  to  the  privileges  conferred 
thereby,  other  than  the  original  purchaser 
possessed  or  could  confer  under  it;  and,  if 
the  original  purchaser  had  no  power  to 
transfer  it,  no  assignee  of  such  purchaser 
could  acquire  any  rights  under  it,  for  the 
original  purchaser  could  convey  none.  It  is 
wholly  illogical  and  sophistical  to  say  the 
original  purchaser  had  a  property  right  in 
the  ticket — ^the  piece  of  paper  on  which  the 
ticket  or  contract  is  printed — ^which  he  can 
sell  and  transfer,  but  that  the  assignee  ac- 
quires thereby  no  rights  against  the  rail- 
road, and  it  can  refuse  to  transport  him. 
Such  reasoning  confuses  the  piece  of  paper 
upon  which  a  contract  is  written  with  the 
agreement  of  the  parties,  and  erroneously 
separates  the  evidence  of  the  contract  from 
the  contract  itself.  Of  course,  any  man  can 
physically  pass  the  piece  of  paper  on  which 
any  kind  of  a  contract  is  written  to  an- 
other, but  that  will  give  such  other  person 
no  rights  under  the  contract  that  is  writ- 
ten on  the  piece  of  paper,  if  the  contract  it- 
self is  nontransferable.  It  follows,  there- 
fore, that  under  the  law  it  is  competent 
for  a  railroad  to  issue  special  tickets,  based 
upon  reduced  rates,  and  to  make  them  non- 
transferable, and  valid  only  in  the  hands  of 
the  original  purchaser,  and  that  such  tickets 
may  be  limited  as  to  time  or  as  to  occasion, 
or  they  may  be  unlimited  as  to  time  or  occa- 
sion, and  that  the  original  purchaser  of  such 
tickets  cannot  assign  or  transfer  such  tick- 
ets or  any  rights  whatever  thereunder  to  any 
third  person.  It  also  follows  that,  if  any 
person  buys  such  a  special  ticket,  and  sells 
it  to  a  third  person,  to  be  used  by  him  or 
another,  the  railroad  can  invoke  the  aid  of 
a  court  of  equity  to  cancel  the  contract 
because  of  the  fraud  thus  perpetrated; 
or,  if  the  ticket  is  used  by  another, 
it  can  sue  for  damages  for  the 
breach  of  such  contract.  It  also  follows 
that,  if  such  a  case  at  law  or  such  a  suit 
in  equity  as  to  a  single  such  ticket  presents 
a  concrete  case  over  which  a  court  has  ju- 
risdiction, a  concrete  case  may  likewise  be 
presented  if  it  relates  to  all  such  special 
tickets,  whether  they  were  all  so  purchased 
and  so  attempted  to  be  transferred  by  the 
10 
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same  person  or  not.  To  illustrate:  If  a 
railroad  should  issue  a  thousand  such  spe- 
cial tickets,  and  if  one  ticket  broker  should 
purchase  the  whole  issue,  and  thereafter  un- 
dertake to  throw  them  on  the  market  and 
sell  them  contrary  to  his  agreement,  or 
should  actually  sell  them,  and  if  the  rail- 
road company  should  invoke  the  aid  of  a 
court  of  equity  or  of  a  court  of  law  in  the 
one  case  or  the  other,  there  would  be  no 
room  for  doubt  that  a  concrete  case  would 
be  presented,  which  the  court  would  have 
jurisdiction  to  decide. 

But  counsel  for  the  ticket  brokers  infer- 
entially  say  that,  while  such  conditions 
might  present  a  concrete  case,  the  petitions 
for  injimction  in  these  cases  and  the  in- 
junctions issued  by  the  court  cover,  not 
only  such  tickets  as  have  been  issued  and 
sold,  and  as  to  which  there  is  therefore  an 
existing  contract,  and  hence  a  right  of  prop- 
erty in  the  contract,  but  that  they  also 
cover  such  special  tickets  as  may  hereafter 
be  issued  from  time  to  time,  and  as  to 
which  there  is  no  contract  and  no  property 
right,  and  which  have  not  been  sold  and 
may  never  be  sold,  and  therefore  no  concrete 
case  is  presented;  and  that  the  injunctions 
issued  are  "blanket  injunctions,"  as  coun- 
sel call  them,  which  imdertake  to  prescribe 
a  rule  of  civil  conduct,  which  the  legisla- 
ture alone  has  power  to  prescribe,  and  to 
punish  any  infraction  of  such  rule  by  con- 
tempt proceedings,  instead  of  by  the  usual 
remedies  provided  for  a  breach  of  such  rules, 
and  that  it  is  therefore  "government  by  in- 
junction," instead  of  according  to  laws  reg- 
ularly enacted  and  enforced.  If  this  conten- 
tion is  well  founded,  a  writ  of  prohibition 
could  not  be  too  quickly  issued  by  this  court. 
But  there  is  no  proper  foundation  in  this 
case  for  such  well-known  and  generally  ac- 
cepted principles  of  law  to  apply  to,  and  the 
injunction  issued  by  the  circuit  court  does 
not  offend  against  these  principles.  The 
injunction  applies  to  all  such  special  tick- 
ets as  have  heretofore  been  issued,  and  to 
such  as  are  now  being  issued,  and  which 
have  already  been  sold;  and  it  applies  also 
to  all  such  special  tickets  as  may  hereafter 
be  issued  and  sold.  That  is,  the  injunction 
applies  only  to  such  tickets  after  they  have 
been  sold,  and  after  a  contract  has  been  en- 
tered into,  and  after  property  rights  imder 
the  contract  have  arisen,  and  after  a  con- 
troversy in  relation  to  such  property  rights 
has  arisen,  and  after  an  injury  to  such 
property  rights  has  been  threatened  by  the 
ticket  brokers,  and  after  such  injury  has 
become  imminent,  and  under  circumstances 
and  conditions  set  out  in  the  petition  which 
show  prima  facie  that  the  damage  result- 
ing to  such  property  rights  by  the  threat- 
ened, but  as  yet  unperformed,  acts  and  oon- 
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duct  of  the  ticket  brokers,  would  be  irrep- 
arable, and  such  as  the  law  affords  no 
adequate  remedy  for.  Such  averments  in  a 
petition  state  a  concrete  case  in  equity, 
which  the  court  has  power  to  deal  with. 
In  fact,  the  original  and  primary  office  of  a 
writ  of  injunction  is  to  prevent  a  wrong — 
an  injury — being  done.  Therefore,  if  the 
contention  of  counsel  for  the  ticket  brokers 
in  this  regard,  that  there  can  be  no  concrete 
case  until  the  defendant  has  already  acted, 
be  well  taken,  it  follows  necessarily  and 
logically  that  a  preventive  injunction  can 
never  issue,  and  the  result  of  so  holding 
would  be  to  abolish  preventive  injunctions 
altogether. 

It  has  already  been  made  clear  that  the 
law  affords  no  adequate  remedy  in  cases 
of  this  kind,  because  of  the  insolvency  of 
the  ticket  brokers,  and  because  of  the  na- 
ture of  the  business  and  the  frauds  threat- 
ened upon  the  railroads,  and  upon  innocent 
third  persons  who  might  be  induced  to  pur- 
chase such  tickets  from  the  ticket  brokers, 
and  because  of  the  hundreds  and  thousands 
of  suits  that  would  be  necessary  to  redress 
the  invasion  of  the  rights  of  the  railroads 
under  such  contracts  by  the  ticket  brokers, 
and  because  it  would  not  be  possible,  in  the 
nature  of  things,  for  the  railroads  to  dis- 
cover the  frauds  in  time  to  ask  preventive 
or  injunctive  relief.  "An  injunction  is  a 
judicial  process  issuing  out  of  a  court  of 
chancery,  whereby  a  party  is  required  to  do 
or  to  refrain  from  doing  a  particular  thing. 
The  most  ordinary  form  of  injunction  is 
that  which  operates  to  prevent  the  per- 
formance of  an  act.  The  other  form  of  in- 
junction commands  that  an  act  shall  be 
done."  16  Am.  &  Eng.  Enc.  Law,  2d  ed. 
p.  342.  And  §  3649,  Rev.  Stat.  1899,  pro- 
vides that  the  remedy  by  writ  of  injimction 
shall  exist  "to  prevent  the  doing  of  any  le- 
gal wrong  whatever,  wherever  in  the  opin- 
ion of  the  court  an  adequate  remedy  cannot 
be  afforded  by  an  action  for  damages."  By 
this,  of  course,  is  meant  in  any  case  that 
falls  within  the  class  of  cases  that  are  prop- 
erly cognizable  in  a  court  of  equity.  Cases 
involving  threatened  frauds,  where  the  de- 
fendant is  insolvent  and  the  threatened  in- 
jury would  be  irreparable,  or  where  the  re- 
dress of  the  injury  would  result  in  a  mul- 
tiplicity of  suits,  fall  within  the  class  of 
cases  properly  cognizable  in  courts  of 
equity.  Sylvester  Coal  Co.  v.  8t.  Louis, 
130  Mo.  323,  61  Am.  St.  Rep.  566,  32  S.  W. 
649;  Michael  v.  8t,  Louis,  112  Mo.  610,  20 
S.  W.  666;  High,  Inj.  3d  ed.  p.  12.  The 
last-named  author  says:  "The  prevention 
of  vexatious  litigation  and  of  a  multiplic- 
ity of  suits  constitutes  a  favorite  ground 
for  the  exercise  of  the  jurisdiction  of  equity 
by  way  of  injunction." 
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Originally,  injunctions  were  preventive 
only,  and  it  is  only  within  recent  years  that 
a  mandatory  injunction  has  sprung  into 
existence.  Preventive  injunctions  neces- 
sarily operate  upon  an  unperformed  and 
unexecuted  act,  and  prevent  a  threatened, 
but  nonexistent,  injury.  A  concrete  case 
is  presented  whenever  a  right  of  the  plain- 
tiff is  threatened  by  the  defendant  and  the 
damage  would  be  irreparable,  and  where 
protection  of  that  right  belongs  to  the  class 
of  cases  that  are  cognizable  m  equity.  Of 
course,  criminal  cases  do  not  fall  within 
such  a  class. 

Measured  by  these  standards,  the  peti- 
tions for  injunction  asked  the  preventive 
aid  of  a  court  of  equity  in  respect  to  rights 
of  the  railroad  which  a  court  of  equity  has 
power  to  protect  against  invasion  and  in- 
jury by  the  ticket  brokers,  which  injury, 
it  is  alleged,  is  imminent,  impending, 
and  irreparable;  and  that  this  is  so  is  the 
more  clearly  shown  by  the  character  of  the 
return  to  the  order  to  show  cause,  wherein 
the  ticket  brokers  say  they  have  invaded 
such  rights  of  the  railroads  in  the  past  as 
to  such  special  tickets,  and  have  money  now 
invested  in  tickets  of  that  character,  which 
will  be  lost  if  the  injunction  is  granted, 
and  assert  an  intention  and  right  to  con- 
tinue to  deal  in  such  tickets.  Therefore, 
as  to  the  tickets  that  have  been  issued  and 
sold  by  the  railroads,  and  are  now  held  by 
the  ticket  brokers,  both  parties  assert  a 
property  right  therein;  and  hence  there  is 
an  existent  controversy,  concerning  a  legal 
subject-matter,  between  live  parties,  and 
consequently  there  is  a  concrete  case  pre- 
sented for  adjudication  to  the  circuit  court, 
which  it  has  jurisdiction  to  decide.  It  can- 
not, therefore,  be  said  that  the  circuit  court 
had  no  jurisdiction  as  to  those  matters. 
As  to  the  tickets  to  be  issued  and  sold  here- 
after, the  railroads  have  a  right  to  issue 
and  sell  tickets  of  such  character  as  shall 
express  on  their  face  that  they  have  been 
issued  at  a  reduced  rate  and  are  nontrans- 
ferable; and  the  ticket  brokers  assert  a 
right  to  buy  and  sell  and  deal  in  them  not- 
withstanding the  terms  thereof,  and  not- 
withstanding the  original  purchaser  could 
confer  no  rights  upon  anyone  thereunder. 
There  is,  therefore,  an  existent  property 
right  of  the  railroads,  which  the  ticket  bro- 
kers say  they  intend  to  invade,  the  danger  is 
imminent,  and,  under  the  allegations  of  the 
petition,  the  injury  will  be  irreparable;  and, 
in  the  very  nature  of  the  business,  the  in- 
jury cannot  be  adequately  redressed  by  an 
action  at  law,  or  in  any  other  manner  than 
by  a  preventive  injunction.  A  proper  case 
for  the  exercise  of  the  powers  of  a  court  of 
equity  by  a  preventive  injunction  was  there- 
fore also  presented  for  the  determination  of 
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the  court,  as  to  this  branch  of  the  case. 
And  in  granting  such  preventive  injunctions 
the  court  of  equity  does  not  prescribe  a  rule 
of  civil  conduct,  nor  invade  the  province  of 
the  legislative  branch  of  the  government; 
nor  does  it  establish  a  "government  by  in- 
junction." It  only  does  what  has  already 
been  done  by  courts  of  equity  since  their 
adoption  into  the  body  of  our  institutions. 
It  enforces  the  rules  of  civil  conduct  pre- 
scribed by  the  organic  law  or  the  statute 
law,  or  that  arise  naturally  and  regulate  all 
men,  by  guarding  the  rights  of  one  citizen 
against  illegal  invasion  and  irreparable  in- 
jury by  another  citizen,  and  which  the  citi- 
zen, of  his  own  force,  is  unable  to  guard 
for  himself.  And  in  the  doing  thereof  courts 
of  equity  recognize  no  forms,  no  technicali- 
ties, no  delays,  and  no  shadows,  but  act  ac- 
cording to  the  dictates  of  good  conscience, 
good  morals,  good  conduct,  and  good  govern- 
ment; and  they  compel  every  man  to  act 
right,  and  to  respect  the  rights  of  others, 
whether  his  conscience  is  quick  enough  to 
appreciate  the  difference  between  right  and 
wrong  or  not. 

There  is  no  merit  in  the  contention  that, 
by  gi'anting  the  injunctions  in  question  in 
this  case,  the  court  has  infringed  upon  the 
powers  of  the  legislative  branch  of  the  gov- 
ernment. The  court  has  created  no  right 
in  anyone.  The  court  has  enacted  no  law  or 
rule  of  conduct.  The  court  has  simply  pro- 
tected rights  that  are  natural  or  were  cre- 
ated by  the  legislature.  The  right  asserted 
by  the  railroads,  and  denied  and  threatened 
by  the  ticket  brokers,  is  a  right  that  is  nat- 
ural to  mankind.  It  is  a  right  that  the 
legislature  of  this  state  and  the  Congr.ess  of 
the  United  States  have  expressly  conferred 
upon  the  corporation  railroads,  and  which 
the  Supreme  Court  of  the  United  States  has 
expressly  declared  they  possess.  It  is  a 
right  that  is  guaranteed  to  every  man  by 
the  organic  law  of  the  land, — a  right  to  con- 
tract concerning  a  legal  subject-matter. 
Such  a  right  is  property,  within  the  mean- 
ing of  the  law.  The  ticket  brokers  deny 
the  existence  of  that  right,  and  threaten  to 
invade  it.  The  law  affords  no  adequate  rem- 
edy for  such  an  infringement  of  such  a 
right.  The  damage  will  necessarily  and  ob- 
viously be  irreparable.  This  being  true,  a 
concrete  case  for  injunctive  relief  is  pre- 
sented, and,  in  the  granting  of  such  relief, 
it  cannot  justly  or  fairly  be  said  that  the 
courts  invade  the  prerogatives  of  the  law- 
making power  in  any  manner  whatever. 
That  power  has  already  created  the  iden- 
tical right  claimed,  and  it  is  the  duty  of 
the  courts  to  protect  that  right  in  the  same 
manner  and  to  the  same  extent  that  they 
protect  any  other  property  rights  that  are 
possessed  by  any  citizen.    The  railroads  are 
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not  entitled  to,  and  are  not  accorded,  any 
right  in  this  regard  that  is  not  as  fully 
possessed  by  any  citizen,  and  that  would  not 
be  protected  in  the  same  manner  if  such  pro- 
tection was  invoked  by  the  humblest  citi- 
zen. 

These  considerations  and  conclusions  re- 
sult in  holding  that  the  Circuit  Court  had 
jurisdiction  to  hear  and  determine  the  in- 
junction cases,  and  that  it  did  not  exceed 
its  jurisdiction,  and  therefore  the  prelimi- 
nary rule  in  prohibition  must  be  discharged, 
at  the  costs  of  the  plaintiff. 

Robinson,  Ch.  J.,  and  Braoe,  Burgess, 

and  Fez,  JJ.,  concur. 

Valllant,  J.,  dissenting: 

Being  unable  to  concur  in  the  opinion  of 
the  majority  of  the  court  in  these  cases, 
and  regarding  the  principle  involved  as  one 
of  much  importance,  I  feel  constrained  to 
state  as  briefly  as  I  can  the  reasons  for  my 
dissent. 

I  do  not  question  that  a  railroad  com- 
pany may,  under  a  valid  contract,  issue  a 
ticket  limited  to  be  used  only  by  the  pur- 
chaser, or  that  it  may  lawfully  refuse  to 
honor  such  ticket  for  the  transportation  of 
anyone  except  the  original  purchaser.  And 
possibly  a  case  might  arise  under  such  cir- 
cumstances as  would  justify  a  court  of 
equity  in  interfering  to  prevent  the  trans- 
fer or  sale  of  such  a  ticket.  No  such  case 
occurs  to  me  now.  No  one  doubts  that  the 
circuit  court,  as  a  court  of  equity,  has  ju- 
risdiction to  issue  injunctions,  and  no  one 
doubts  that  to  prevent  irreparable  injury  or 
a  multitude  of  suits  is  ground  for  equitable 
relief.  I  am  also  ready  to  concede  that,  if 
the  railroad  company  were  required  to  wait 
until  a  case  should  actually  arise,  before 
calling  on  the  court  for  an  injunction,  the 
remedy  would  not  be  so  convenient,  far- 
reaching,  or  so  absolutely  destructive  of  the 
business  of  the  ticket  broker,  as  it  is  in  the 
form  given.  But  conceding  all  those  prop- 
ositions, I  hold  that  no  court  has  jurisdic- 
tion to  render  a  judgment  or  decree  that  in 
effect  is  but  the  enactment  of  a  law,  or  to 
lay  down  a  rule  of  conduct  to  take  effect  on 
the  cause  of  action  not  yet  arisen,  or  to  ren- 
der a  judgment  in  advance,  to  be  applied 
when  the  cause  of  action  arises. 

llie  cases  made  in  the  petitions  on  which 
the  railroad  companies  obtained  these  in- 
junctions are,  in  effect,  that  the  railroad 
companies,  in  consideration  of  the  World's 
Fair  and  other  important  public  events  that 
may  occur  in  the  future  in  St.  Louis,  are 
contemplating  issuing  round-trip  tickets  for 
the  transportation  of  persons  from  any 
given  point  in  the  United  States  to  St.  Louis 
and  return,  the  tickets  to  be  nontransferable 
and  good  going  and  returning  only  for  the 
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passage  of  the  persons  to  whom  they  are 
respectively  issued;  that  each  ticket  is  to 
recite  on  its  face  that  it  is  sold  at  a  reduced 
rate,  and  in  consideration  thereof  the  pur- 
chaser agrees  not  to  transfer  it,  but  that  the 
defendants  are  engaged  in  the  business  of 
buying  and  selling  secondhand  railroad  tick- 
ets, and  that,  in  spite  of  the  recitals  on  the 
face  of  the  tickets,  these  ticket  brokers  are 
liable  to  buy  them  and  sell  them  to  persons 
other  than  the  original  purchasers,  who  will 
use  them  in  payment  of  their  railroad  fares, 
to  the  irreparable  injury  of  the  railroad 
companies;  that  if  the  railroad  companies 
wait  until  the  tickets  are  issued,  and  the 
brokers  buy  them  and  sell  them,  it  will  be 
too  late  to  obtain  equitable  relief,  because, 
in  the  very  nature  of  the  transaction,  the 
deed  would  be  done  before  the  process  of  the 
court  could  be  obtained.  On  the  filing  of 
those  petitions,  and  on  a  joint  preliminary 
hearing,  the  court  issued  injunctions  en- 
joining the  defendants,  until  the  further  or- 
der of  the  court,  from  buying  or  selling 
tickets  that  the  railroad  companies  might 
thereafter  issue  of  the  character  specified. 
At  the  preliminary  hearing  the  defendants 
urged  the  proposition  that  there  was  no 
concrete  case  stated  on  the  face  of  the  pe- 
tition, nothing  to  bring  the  judicial  power 
of  the  court  into  action^  nothing  to  give  the 
court  jurisdiction.  But  the  court  ruled  to 
the  contrary. 

When  a  petition  is  filed  in  the  circuit 
court  which  the  defendant  thinks  does  not 
state  a  case  that  gives  the  court  jurisdic- 
tion, he  has  no  right  in  the  first  instance  to 
a  writ  of  prohibition  to  prevent  that  court 
taking  cognizance  of  it,  because  that  court 
has  the  first  right  to  decide  whether  or  not 
the  petition  states  a  case  within  its  juris- 
diction, and  the  presumption  is  that,  if  the 
court  has  no  jurisdiction  of  the  case  stat- 
ed, it  will  so  decide.  And  even  if  the  court 
should  erroneously  decide  that  it  has  juris- 
diction, the  writ  of  prohibition  will  not  or- 
dinarily issue,  if  the  rights  of  the  parties 
can  be  adequately  protected  by  appeal.  But 
when  the  court  at  the  very  outset,  not  only 
erroneously  decides  that  the  petition  is  suffi- 
cient to  give  jurisdiction,  but  renders  an 
interlocutory  decree  of  such  effect  that  it 
is  destructive  of  the  defendants'  rights,  be- 
yond redress  by  appeal,  then  the  writ  of 
prohibition  ought  to  go.  That  is  just  what 
the  court  in  these  cases  has  done.  The  tem- 
porary injunctions  are  as  effective  for  the 
destruction  of  the  rights  of  the  defendants 
as  would  be  perpetual  injunctions  on  final 
decree,  because,  in  the  very  nature  of  the 
proceedings,  the  causes  would  not  reach  the 
appellate  court  until  after  the  public  oc- 
casions mentioned  in  the  petitions  had 
The   defendants   have   nothing  to 
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hope  for  in  the  final  hearing,  because  there 
are  no  facts  in  issue  to  which  evidence  could 
be  addressed  to  change  the  mind  of  the  chan- 
cellor. When  the  cases  come  on  for  final 
hearing,  what  issue  is  there  to  try?  Will 
the  court  hear  evidence  to  prove  at  the  time 
of  filing  the  suits  the  railroad  companies 
really  intended  to  issue  the  kind  of  tickets 
specified,  and  that  they  had  cause  to  ap- 
prehend that,  if  they  should  conclude  to  is- 
sue them,  the  ticket  brokers  would  buy  and 
sell  them?  There  are  no  issues  of  fact. 
There  is  nothing  in  the  cases  to  try  on  final 
hearing.  It  is  said  that  these  injunctions 
can  injure  no  one,  because  they  are  not  to 
take  efi'ect  until  a  concrete  case  arises, — 
until  one  of  the  defendants  does  an  act  for- 
bidden,— then  the  injunctions  cease  to  be 
mere  abstract  f  ulminations,  and  become  con- 
crete judgments.  That  is  so,  but  the  vice 
of  it  is  that  it  is  a  prejudgment  of  the  case 
before  it  has  arisen.  Suppose  next  year  a 
railroad  company  issues  a  ticket  in  the  form 
suggested,  and  a  broker  buys  and  sells  it, 
and  he  is  arraigned  before  the  court  on  a 
charge  of  contempt.  He  comes  into  court 
and  says:  "I  am  advised  that  I  had  a  le- 
gal right  to  buy  and  sell  that  particular 
ticket,  and  I  ask  for  a  trial  on  that  issue." 
But  the  court  will  look  at  the  ticket,  and 
see  printed  on  its  face  that  it  was  sold  at 
a  reduced  rate  and  is  nontransferable,  and 
will  say  to  the  defendant:  "There  is  noth- 
ing to  try.  That  was  settled  by  a  judgment 
rendered  a  year  ago.  The  only  question  be- 
fore the  court  now  is  as  to  the  character 
and  degree  of  punishment  to  be  inflicted." 
Then,  if  the  defendant  should  say,  "But 
this  ticket  was  not  issued  until  a  year  after 
that  judgment  was  rendered," — ^the  answer 
would  be:  "This  judgment  is  prospective 
in  its  character,  affecting,  not  only  what 
has  been,  but  what  may  be.  It  establishes  a 
rule  of  conduct  for  all  time,  and  confers 
the  character  of  res  judicata  upon  every 
transaction  involving  the  buying  and  sell- 
ing of  a  round-trip  railroad  ticket  upon 
which  the  railroad  company  may  have  taken 
the  care  to  have  printed  on  its  face  that  it 
was  sold  at  a  reduced  rate,  and  is  nontrans- 
ferable." Suppose  a  railroad  company 
should  issue  a  ticket  of  the  kind  in  ques- 
tion, and  then,  in  order  to  ascertain  if  any- 
one is  violating  the  injunction,  should  send 
a  detective  to  a  broker  to  sell  him  a  ticket, 
and  send  another  to  buy  it,  and  the  broker, 
so  induced,  buys  and  sells;  could  he  not, 
when  arraigned  in  court  on  a  charge  of  con- 
tempt, well  say:  "I  bought  that  particular 
ticket  from  an  agent  of  the  railroad  com- 
pany especially  authorized  to  sell  it  to  me, 
and  I  sold  it  to  one  in  like  manner  author- 
ized to  buy  it  ?"  Doubtless,  if  he  should  be 
allowed  to  get  that  far  in  his  defense,  the 
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court  would  not  inflict  the  penalty  for  con- 
tempt upon  him;  but,  giving  to  the  decree 
its  natural  eflfect,  the  act  suggested  would 
be  re8  judicata  as  well  as  to  that  transac- 
tion as  to  any  other  defense  he  might  desire 
to  make.  It  is  no  answer  to  this  position 
to  say  that  the  court  could  be  relied  on  to 
use  its  discretion  to  allow  the  defendant, 
when  arraigned,  to  be  heard  concerning  any 
particular  defense  he  might  have.  If  the 
court  should  hear  him  at  all,  it  would  only 
be  ew  gratia.  If  the  judgment  is  right,  he 
has  no  legal  right  to  be  heard,  because  it 
has  already  been  prejudged  that  his  han- 
dling of  the  ticket  was  unlawful.  The  only 
questions  the  judgment  leaves  open  are.  Did 
the  ticket  bear  those  marks?  and.  Did  the 
broker  buy  and  sell  it?  If  so,  he  is  guilty. 
When  a  man  buys  and  sells  a  ticket  that 
was  not  in  existence  when  the  injunction 
was  issued,  and  he  is  arraigned  in  court  to 
be  pimished  by  fine  and  imprisonment  for 
doing  so,  to  say  to  him  that  he  will  not  be 
heard  on  the  proposition  that  he  had  a  right 
to  do  what  he  did,  and  to  infiict  the  penalty 
upon  him  without  giving  him  such  hearing, 
is  to  take  his  money  and  deprive  him  of 
his  liberty  without  due  process  of  law,  in 
violation  of  both  our  state  and  Federal  Con- 
stitutions. That  is  just  what  is  liable  to  be 
done  in  these  cases,  if  the  injunctions  are 
taken  to  mean  what  they  say,  and  enforced 
accordingly.  It  was  said  in  the  oral  argu- 
ment by  eminent  counsel  for  one  of  the  rail- 
road companies  that  the  business  of  these 
ticket  brokers  was  dishonest;  that  they  were 
as  bad  as  men  who  keep  "fence  houses" 
where  stolen  goods  are  knowingly  bought 
and  sold.  It  is  strange,  if  that  is  so,  that 
the  business  has  not  been  forbidden  by  au 
act  of  our  general  assembly,  or  by  the  legis- 
latures of  many  states  in  the  Union.  It  is 
the  only  case  to  which  our  attention  has 
been  called  in  which  the  character  of  the 
business  received  judicial  mention.  It  was 
.said  by  Chief  Justice  Parker,  of  the  New 
York  court  of  appeals:  "It  is  not  contend- 
ed that  the  business  of  ticket  brokers  is  in 
itself  of  a  fraudulent  character.  The  busi- 
ness can  be  honestly  conducted;  it  has  been 
so  conducted  in  the  past  by  honest  men  en- 
gaged in  it;  and  the  most  that  is  asserted 
is  that  there  are  some  men  engaged  in  the 
business  who  have  imposed  on  the  public. 
The  same  assertion  can  be  made  with  equal 
truth  of  every  business,  trade,  and  profes- 
sion. .  ,  .  The  business  of  selling  pas- 
sage tickets  continues,  therefore,  to  be  re- 
garded as  a  lawful  and  legitimate  business." 
[People  ex  rel,  Tyroler  v.  Warden  of  City 
Prison,  157  N.  Y.  124,  43  L.  R.  A.  268,  68 
Am.  St.  Rep.  763,  61  N.  E.  1006.] 

Tlic  lawmaking  power  of  this  state  has 
not  declared  this  business  unlawful,  and  the 
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judiciary  has  no  authority  to  do  so;  yet 
the  effect  of  these  injunctions  is  to  drive 
these  men  out  of  business,  and  that  is  the 
purpose  avowed  in  the  arguments  of  the 
learned  counsel  for  the  railroad  companies. 
It  is  for  the  legislature  to  declare  the 
policy  of  our  law,  and  for  the  courts  to 
apply  the  law  to  particular  acts  after  they 
are  committed,  or  acts  threatening  some 
property  right  when  in  existence.  It  is 
true,  these  injunctions  prohibited  the  buy- 
ing and  selling  of  only  such  tickets  as  carry 
on  their  face  certain  recitals,  but  there  is 
nothing  to  prevent  the  railroad  companies 
printing  those  recitals  on  the  face  of  all 
tickets,  and  having  all  of  them  signed  by 
a  purported  purchaser;  and  whether  the  re- 
citals are  true,  or  the  signature  bona  fide, 
are  questions  on  which  the  broker,  accord- 
ing to  the  terms  of  these  injunctions,  when 
arraigned  on  a  charge  of  contempt,  ^ill  have 
no  right  to  be  heard.  Any  fact  so  appear- 
ing on  the  face  of  the  ticket  is,  as  to  him, 
res  jiidicata.  The  railroad  company  is 
clothed  with  the  power  of  stating  the  nec- 
essary facts  on  the  face  of  the  ticket,  and 
any  fact,  when  so  stated,  becomes,  by  rela- 
tion back  to  the  judgment,  res  judicata, 
and  is  past  disputing. 

As  between  the  plaintiffs  and  the  defend- 
ants in  those  suits,  if  the  court  had  juris- 
diction to  decree  as  it  has  decreed,  the  decree 
settles  the  rights  of  the  parties  touching  the 
subject  adjudged,  and  the  plaintiffs  cannot 
by  any  subsequent  legislation  be  deprived  of 
their  vested  rights  in  the  matters  covered 
by  that  decree.  If  the  plaintiffs  are  entitled 
to  what  those  decrees  essay  to  adjudge  to 
them,  then,  as  to  the  defendants  in  those 
suits,  no  power  in  the  land  can  deprive  them 
of  it.  Those  decrees  cover  tickets  to  be 
hereafter  issued,  as  well  as  tickets  already 
issued,  and  are  aimed  chiefly  at  tickets  here- 
after to  be  issued.  No  one  will  doubt  but 
that  the  general  assembly  has  the  power  to 
enact  that  all  railroad  tickets  issued  in  this 
state  shall  be  transferable  or  assignable; 
yet,  if  the  court  had  jurisdiction  to  enter 
the  decrees  that  it  did  enter  in  these  cases 
(and,  so  far  as  the  question  of  jurisdiction 
is  concerned,  there  is  no  difference  between 
an  interlocutory  decree  and  a  final  decree; 
jurisdiction  to  grant  a  temporary  injunction 
is  jurisdiction  to  make  it  perpetual),  then, 
if  the  general  assembly  should  to-morrow 
enact  a  law  to  the  effect  that  all  railroad 
tickets  hereafter  issued  in  this  state  should 
be  transferable,  the  act  would  be  invalid  in 
its  application  to  the  acts  of  the  parties  to 
those  suits  relating  to  tickets  covered  by 
those  decrees,  because,  if  the  decrees  are 
valid,  they  confer  on  those  plaintiffs,  as 
against  those  defendants,  vested  rights,  and 
subsequent  legislation  cannot  destroy  vested 
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rights.  But  I  apprehend  that,  if  any  such  con- 
dition should  arise,  it  would  be  held  that 
the  fault  was  with  the  court,  which  had 
gone  beyond  its  jurisdiction,  and  attempted 
to  reach  into  the  future  to  adjudicate  upon 
cases  before  they  had  arisen.  Suppose  our 
general  assembly  should  conclude  that  the 
business  of  railroad  ticket  brewers  was  det- 
rimental to  the  well-being  of  the  state,  and 
pass  an  act  saying  that  anyone  who  should 
hereafter  buy  or  sell  a  railroad  ticket  that 
recited  on  its  face  that  it  had  been  issued 
by  the  company  at  a  reduced  rate,  and  for 
that  reason  was  nontransferable,  should  be 
deemed  guilty  of  a  misdemeanor,  and  upon 
conviction  be  punished  by  fine  and  imprison- 
ment; would  anyone  say  that  the  general  as- 
sembly, in  passing  that  act,  was  usurping 
the  powers  of  government  intrusted  to  the 
judiciary?  Whatever  else  might  be  said, 
in  questioning  the  validity  of  the  act  no 
one  would  say  that  it  was  not  legislative  in 
its  character.  No  one  would  claim  for  it 
that  it  was  a  judicial  act.  Yet  that  is  ex- 
actly the  kind  of  act  effected  by  these  in- 
junctions. Our  attention  has  been  called  to 
a  bill  now  pending  in  the  municipal  assem- 
bly, which,  in  its  essence,  copies  the  very 
words  of  these  injunctions,  and  proposes  to 
enact  them  into  a  law.  Are  these  railroad 
companies  appealing  to  the  World's  Fair 
sentiment  in  the  municipal  assembly  to  in- 
duce its  members  to  usurp  judicial  powers, 
or  has  the  circuit  court  assumed  legislative 
functions?  The  act,  in  its  nature,  is  either 
legislative  or  judicial.  It  belongs  either  to 
the  one  department  of  the  government  or  to 
the  other.  It  cannot  be  exercised  by  both. 
In  the  language  of  the  supreme  court  of 
Vermont:  "No  power  can  be  properly  a  leg- 
islative and  properly  a  judicial  power  at 
the  same  time;  and,  as  to  mixed  powers, 
the  separation  of  the  departments  in  the 
manner  prescribed  by  the  Constitution  pre- 
cludes the  possibility  of  their  existence." 
Bates  V.  Kimball,  2  D.  Chip.   (Vt.)   77. 

No  court  of  last  resort  has  ever  before 
laid  down  the  doctrine  that  this  court  now 
announces  in  the  majority  opinion.  We 
have  no  precedent  for  it.  This  I  feel  safe 
in  saying,  because,  although  we  are  aided 
by  an  unusually  strong  array  of  eminent 
counsel,  representing  nearly  all  the  great 
railroad  interest.s  centering  in  St.  Louis,  yet 
they  have  referred  us  to  no  appellate  court 
that  has  given  its  sanction  to  such  a  use 
of  judicial  power.  The  very  fact  that  the 
only  legislative  body  in  the  state  now  in 
session,  and  at  all  available  to  the  purpose, 
is  resorted  to,  to  obtain  the  same  object 
these  injunctions  purport  to  accomplish, 
evinces  a  lack  of  confidence  in  the  position 
taken  by  the  railroad  companies  in  these 
cases. 
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In  the  brief  of  the  learned  counsel  for  the 
ticket  brokers  is  a  collection  of  authorities 
sustaining  every  proposition  they  make,  and 
demonstrating  that  the  interlocutory  decrees 
granting  these  injunctions  are  legislative, 
and  not  judiciary,  in  their  character.  I  am 
strongly  tempted  to  quote  from  some  of 
these  authorities,   but  I  have  already  oc- 


cupied as  much  space  as  ought  to  be  taken 
in  a  dissenting  opinion. 

For  the  reasons  outlined  in  the  foregoing 
pages,  I  respectfully  dissent  from  the  ma- 
jority opinion.  In  my  judgment,  the  writs 
of  prohibition  ought  to  issue. 

Gantt,  J.,  agrees  with  me  in  this  opin- 
ion. 


SOUTH  DAKOTA  SUPREME  COURT. 


STATE  of  South  Dakota 

V. 

Thomas  HALL,  Plff,  in  Err, 


(. 


.8.  D. 


.) 


1.  The  trial  Jndffe  cannot  be  held  to 
l&nTe  nbnaed  his  discretion  in  refna- 
inff  to  tmnafer  m.  case  to  another 
conrt  for  trial  on  the  ground  of  prejudice, 
where  he  was  called  from  another  circuit  to 
try  the  case  on  the  allegation  of  prejudice  on 
the  part  of  the  local  Judge,  and  there  is 
nothing  to  show  that  an  impartial  Jury  had 
not  been  secured,  while  numerous  affidavits 
state  that  a  fair  trial  can  be  had,  although 
there  is  some  prejudice  against  the  accused, 
and  some  affidavits  state  that  such  trial  can- 
not be  had. 

a.  Permitting  an  olllcer  ivho  had  heard 
the  evidence  on  a  former  trial  of  ac- 
cnaed,  and  had  formed  an  opinion  as  to  his 
guilt,  to  summon  the  Jury  for  the  new  trial, 
is  not  such  an  abuse  of  discretion  as  to  re- 
quire a  new  trial,  where  it  affirmatively  ap- 
pears that  he  had  no  actual  bias  or  prejudice 
against  accused,  and  there  is  nothing  to  show 
that  he  used  his  office  to  the  detriment  of 
the  prisoner. 

8.    Refnainff  to  atrike  ont   the  opinion 


of  a  ^ritneaa  aa  to  the  vennineneaa 
of  aiffnaturea  in  evidence  upon  withdraw- 
ing other  signatures  which  had  been  intro- 
duced for  the  purpose  of  comparison  is  not 
error,  where  the  witness  had  seen  the  person 
write  who  is  alleged  to  have  written  the 
signatures,  .as  to  which  he  testifies,  and  is 
therefore  competent  to  give  his  opinion  as 
to  their  genuineness  independently  of  any 
comparison  with  other  signatures  In  evidence. 
4.  An  entry  in  a  record  kept  hy  a 
poatmaater  aa  to  the  payment  of  a 
money-  order  is  admissible  in  evidence,  al- 
though neither  the  statute  nor  the  require- 
ments of  the  postoffice  department  require 
the  record  to  be  kept,  where  it  is  necessary 
and  proper  in  the  orderly  conduct  of  the 
business  of  the  office. 

(July  2,  1902.) 

ERROR  to  the  Circuit  Court  for  Hamlin 
County  to  review  a  judgment  convicting 
defendant  of  murder.    Affirmed. 
The  facts  are  stated  in  the  opinion. 
Mr,  O.  H.  'Winaor  for  plaintiff  in  error. 
Mesurs.  A.  W.  Bvrtt,  Attorney  General, 
Alva  E.  Taylor,  and  Aubrey  Lawrence 
for  the  State. 


NOTU. — Procedure  in  proof  of  handwriting. 

I.  Scove.  151. 

II.  Procedure  generally,  151. 
III.  Purpose  of  the  proof ,  153. 
IV.  Examination  of  the  tcitneaSj  154. 

V.  Deciphering  of  obscurities,  155. 
VI.  Summary,   156. 

I.  Scope. 

The  purpose  of  this  note  is  merely  to  state 
the  rules  as  to  practice  and  procedure  which 
have  been  held  to  apply,  or  not,  to  the  case  of 
proof  of  handwriting  by  the  usual  means.  This 
excludes  the  discussion  of  the  special  rules  ap- 
plicable to  the  proof  of  handwriting  by  compar- 
ison of  genuine  with  the  disputed  writings, 
treated  in  the  note  to  Hoag  v.  Wright,  63  L.  R. 
A.  163,  upon  the  Ewaminaiion  of  witnesses  to 
handwriting  by  comparison;  it  also  excludes  the 
treatment  of  the  subjects  of  the  limitations  and 
extent  of  evidence  as  to  handwriting,  and  of 
The  eompetency  of  witnesses  to  handwriting, 
treated  in  a  note  to  Ratliff  v.  Ratliff,  68  L.  R. 
A.  963 ;  as  also  the  special  subject  of  Tft«  com- 
petency of  witnesses  to  fumdwriting  by  com- 
parison, treated  in  a  note  to  Tower  v. 
Whip,  63  L.  R.  A.  987 ;  the  subject  of  Oompari- 
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son  of  handwriting,"  generally,  covered  in  the 
note  to  University  of  Illinois  v.  Spalding,  62  L. 
R.  A.  817 ;  the  subject  of  The  competency  of 
standards  for  comparison  of  Tiandwriting,  In  the 
note  to  Gambrlll  v.  Schooley,  63  L.  R.  A.  427 ; 
and  Comparison  of  marks  and  spelling,  found 
In  a  note  to  Re  Hopkins'  Will,  ante,  95. 

II.  Procedure  generally. 

When  an  objection  is  made  to  the  admission 
in  evidence  of  a  writing,  upon  the  ground  that 
there  is  no  proof  of  the  genuineness  of  the  sig- 
nature, and  the  presiding  Judge  has  personal 
knowledge  of  the  handwriting  of  the  signer, 
and  from  this  acquaintance  is  satisfied  that  the 
signature  is  genuine,  no  other  evidence  Is  neces- 
sary to  make  a  prima  facie  case  for  the  party 
producing  the  writing  upon  the  question  of  its 
genuineness,  until  some  evidence  is  introduced 
In  opposition  to  the  case  thus  made.  Brown  v. 
Lincoln  (1867)  47  N.  U.  468. 

And  where  a  witness  in  a  deposition  in  a 
suit  in  equity  swears  to  the  handwriting  of  a 
document,  and  afterwards  becomes  blind,  his 
deposition  may  be  read  in  his  lifetime.  Lynn 
V.  Robson  (1823)  1  L.  J.  Ch.  88. 

It  seems  that  when  a  paper  is  about  to  be 
put  into  the  hands  of  a  witness  counsel  have  no 
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South  Dakota  Supbbmb  Court. 


Jolt, 


Oorson,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  in  error  was  convicted  of  the 
crime  of  murder,  on  an  information  duly  filed 
by  the  state's  attorney  of  Hamlin  county.  He 
sued  out  a  writ  of  error,  and  upon  the  hear- 
ing of  the  same  in  this  court  the  judgment 
of  the  court  below  was  reversed.  The  case  is 
reported  in  14  S.  D.  161,  84  N.  W.  766.  Up- 
on the  second  trial  he  was  again  found  guilty 
by  the  jury,  and  his  case  is  now  before  this 
court  upon  the  second  writ  of  error  for  re- 
view. There  is  a  large  number  of  errors  as- 
signed in  the  record,  but,  as  the  learned 
counsel  for  the  plaintiff  in  error  relies  upon 
four  for  the  reversal  of  the  judgment,  this 
court  will  limit  itself,  in  the  consideration 
of  the  case,  to  those  discussed  by  counsel. 


The  first  eiTor  assigned  is  that  the  circuit 
court  erred  in  its  refusal  to  grant  the  motion 
of  the  accused  to  change  the  place  of  trial 
from  Hamlin  county.  The  motion  was  made 
upon  the  ground  that  a  fair  and  impartial 
trial  could  not  be  had  in  that  county.  The 
motion  for  such  change  was  based  on  §  7312, 
Comp.  Laws,  as  amended  by  chapter  60,  Laws 
1  SOI,  in  which  it  is  provided  that  "a  criminal 
action  .  .  .  may,  at  any  time  before 
trial  is  begun,  on  the  application  of  the  de- 
fendant, be  removed  from  the  court  in  which 
it  is  pending,  .  .  .  whenever  it  shall  ap- 
pear to  the  satisfaction  of  the  court  .  .  . 
that  a  fair  and  impartial  trial  cannot  be  had 
in^such  county  or  subdivision."  It  will  be  ob- 
served that,  whenever  "it  shall  appear  to  the 
satisfaction  of  the  court"  that  a  fair  trial 


right,  absolutely,  to  see  It  until  it  is  put  in  evi- 
dence. In  such  a  case  Best,  Cb.  J.,  said :  "If 
you  put  a  paper  into  the  bands  of  a  witness  in 
order  to  refresh  his  memory,  the  other  side 
have  a  right  to  see  it ;  if  you  merely  give  it  to 
him  to  prove  handwriting,  they  have  not  such 
right."  Sinclair  v.  Stevenson  (1824)  1  Car.  & 
P.  582,  2  Bing.  514,  10  J.  B.  Moore,  46. 

Proof  that  the  handwriting  of  an  individual 
upon  a  register  of  marriages,  which  was  in  the 
legal  custody  of  a  person  who  was  not  com- 
pellable by  law  to  produce  it,  was  that  of  a 
person  whose  handwriting  the  witness  knew, 
was  admissible  without  the  production  of  the 
original  register.  Sayer  v.  GIossop  (1848)  2 
Bzch.  409,  2  Car.  &  K.  694,  17  L.  J.  Bzch.  N. 
S.  800,  12  Jur.  405. 

The  refusal  of  a  party  to  produce  in  court 
writing  which  the  other  party  seeks  to  annul  as 
a  forgery,  for  the  examination  by  the  court 
and  expert  witnesses;  and  the  refusal,  on  friv- 
olous and  contradictory  pretexts,  to  allow  a 
particle  of  ink  to  be  taken  from  it  for  exam- 
ination by  an  expert, — can,  It  has  been  held,  be 
interpreted  only  as  an  admission  that  such  an 
Inspection  will  tend  to  prove  its  falsity.  Sharon 
V.  Hill  (1885)  26  Fed.  337. 

In  connection  with  the  evidence  bearing  up- 
on the  genuineness  of  a  disputed  signature,  it 
is  proper  to  submit  to  the  Jury  the  paper  bear- 
ing the  signature.  Huston  v.  Schindler  (1874) 
46  Ind.  38. 

But  the  refusal  of  the  court  to  require  a  will, 
the  genuineness  of  which  is  in  issue,  to  be 
taken  to  the  Jury  room  for  examination  by  the 
Jury  when  they  have  not  desired  it,  and  againnt 
the  objection  of  one  of  the  parties,  is  not  con- 
trary to  law  or  practice  in  such  matters.  Re 
Foster   (1876)   84  Mich.  24. 

And  it  was  not  error  to  exclude  from  the 
Jury  for  their  inspection  a  microscopic  enlarge- 
ment proved  by  a  competent  witness  to  have 
been  made  by  him  by  hand  from  the  image  in  a 
camera-luclda  of  the  signature  in  question.  The 
admission  of  what  purported  to  be  an  enlarged 
copy  of  the  signature  would  open  the  door  to 
innumerable  collateral  questions,  and  the  en- 
larged signature  was  at  best  secondary  evi- 
dence, the  original  signature  being  in  court,  and 
It  not  behig  proposed  to  compare  it  with  en- 
larged copies  of  other  and  genuine  signatures. 
White  Sewing  Mach.  Co.  v.  Gordon  (1890)  124 
Ind.  405,  19  Am.  St  Rep.  109,  24  N.  D.  1053. 

The  trial  court  did  not  err  in  refusing  to 
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admit  In  evidence  letters  which  a  witness  had 
received  lu  correspondence  with  the  person  al- 
leged to  have  written  the  disputed  signature, 
and  which  the  witness  swore  were  the  source  of 
his  opinion  as  to  the  genuineness  of  the  letter ; 
the  witness  having  them  in  his  possession  had 
the  right  to  refer  to  them  for  the  purpose  of 
refreshing  his  memory  before  testifying,  and  In 
corroboration  of  his  testimony,  addressed  to  the 
court,  upon  the  subject  of  his  competency  to 
testify;  but  they  were  not  competent  evidence 
to  go  to  the  Jury,  /bid..  Following  Thomas  v. 
State  (1886)  103  Ind.  419,  2  N.  E.  808. 

In  a  case  Involving  forgery  it  is  not  error  to 
allow  the  Jury  to  use,  and  take  with  them  in 
their  retirement,  a  magnifying  glass  for  the  ex- 
amination of  papers  submitted  In  evidence. 
Hatch  V.  State  (1879)  6  Tex.  App.  384. 

The  general  rule  is  that,  if  one  has  seen 
another  write,  he  is  competent  to  give  an  opin- 
ion as  to  whether  or  not  a  signature  purporting 
to  be  his  is  so  or  not ;  and  the  evidence  of  the 
witness  is  therefore  admissible  independently  of 
other  considerations. 

So*  the  decision  of  Statb  v.  Hall  seems  un- 
assailable, to  the  effect  that,  after  a  witness 
has  sworn  that  he  saw  one  of  the  parties  write 
two  writings  which  contain  nothing  material 
to  the  case,  and  which  are  then  admitted  in 
evidence,  and  that  in  his  opinion  two  other  and 
material  writings  were  also  written  by  that 
party,  whereupon  the  immaterial  writings  are, 
by  the  court,  withdrawn  from  the  Jury, — it  Is 
not  error  in  the  court  to  refuse,  also,  to  or- 
der stricken  out  the  opinion  of  the  witness  in 
regard  to  the  material  writings,  upon  the 
ground  that  the  opinion  of  the  witness  was 
based  upon  the  writings  which  had  been  with- 
drawn. 

But  when  an  expert  had  stated  certain  facts 
as  the  grounds  upon  which  his  opinion  as  to 
the  genuineness  of  handwriting  was  based,  and 
the  court  excluded  those  facts  from  the  con- 
sideration of  the  Jury,  it  was  error  in  the  court 
then  to  refuse  to  exclude  the  opinion  Itself. 
Koons  V.  State  (1880)  86  Ohio  St.  195. 

Where  a  witness  testified  generally  to  the 
genuineness  of  a  signature,  and  later,  after 
further  testimony  was  given,  testified  upon 
cross-examination  that  he  was  not  familiar 
with  the  handwriting  of  the  person  whose  sig- 
nature was  in  question,  and  did  not  remem- 
ber that  he  bad  ever  seen  his  handwriting, 
there  was  no  error  in  admitting  the  disputed 
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cannot  be  had,  the  court  may  order  the  per- 
son accused  to  be  tried  in  another  county. 
The  motion  in  this  case  was  supported  by  a 
number  of  ajfidavits,  and  resisted  by  about 
100  affidavits  on  the  part  of  the  state.  In 
the  affidavits  on  the  part  of  the  accused  were 
stated  in  detail,  and  at  considerable  length, 
the  grounds  of  the  motion,  among  which  are 
that  the  body  of  the  deceased,  with  certain 
wounds  thereon,  was  seen  by  numerous  cit- 
izens and  residents  of  the  county  of  Hamlin, 
and  that  ever  since  the  arrest  of  the  accused 
an  intense  prejudice  and  public  feeling  had 
been  manifested  against  him  by  the  people  of 
said  county;  that  the  newspapers  of  said 
county  had  published  articles  strongly  preju- 
dicial to  the  accused;  that  much  difficulty 
had  existed  in  obtaining  an  impartial  jury 


on  the  first  trial  of  the  cause;  that  a  large 
number  of  the  residents  of  said  county  were 
in  attendance  at  the  trial,  and  heard  the  evi- 
dence given  therein;  and  that  the  case  had 
been  much  discussed  by  the  people  of  said 
coimty.  It  was  shown,  however,  by  the  af- 
fidavits on  the  part  of  the  state,  that  neither 
the  accused  nor  deceased  was  a  resident  of 
the  county,  and  that,  in  the  opinion  of  the 
affiants,  a  fair  and  impartial  trial  could  be 
had  in  that  county;  and  several  of  the  per- 
sons making  affidavits  stated  that  they  had 
never  heard  the  case  discussed,  and  that  they 
were  severally  competent  to  sit  upon  the 
jury.  While  undoubtedly  there  was  some 
feeling,  and  possibly  prejudice,  against  the 
accused,  on  the  part  of  many  persons  in  that 
county,  caused  by  their  belief  that  he  was 


paper  in  evidence,  since  subsequent  testimony 
abundantly  proved  that  it  was  genuine.  Bulen 
V.  Granger  (1886)  63  Mich.  311,  29  N.  W.  718. 

After  one  party  has  put  in  evidence  writings 
with  proof  of  nonexpert  witnesses  that  they 
are  In  the  handwriting  of  a  certain  individual, 
and  the  other  party  calls  experts  who  testify 
that  in  their  opinion  the  writings  are  not  the 
handwriting  of  that  person,  It  is  then  a  mat- 
ter within  the  discretion  of  the  court  to  allow 
the  first  party  to  call  an  expert  to  testify  to  his 
opinion  In  support  of  the  testimony  of  the 
first  witnesses.  Costello  v.  Crowell  (1882)  133 
Mass.  353. 

Where  the  testimony  of  witnesses  tending  to 
establish  the  genuineness  of  the  disputed  sig- 
natures seems  to  the  c6urt  to  be  convincing,  the 
court  win  not  set  aside  the  judgment  for  the 
purpose  of  giving  the  appellant,  who  has  had 
the  benefit  of  expert  testimony  on  the  subject 
of  the  handwriting,  an  ample  opportunity  to 
present  whatever  evidence  he  desired,  and  op- 
portunity to  Introduce  further  expert  testi- 
mony. Briggs  V.  United  States  (1894)  29  Gt. 
CI.  178. 

But  when  an  Instrument  has  been  prima 
facie  proved  by  the  testimony  of  a  witness  that 
he  has  often  seen  the  person  purporting  to  have 
executed  it  write,  and  that  he  takes  the  signa- 
ture In  question  to  be  genuine,  whereupon  the 
instrument  is  allowed  to  go  to  the  jury ;  If  they 
then,  without  any  further  evidence,  reject  the 
instrument  as  not  genuine, — a  new  trial  will  be 
granted  upon  the  ground  that  the  verdict  Is 
against  the  weight  of  evidence.  It  is  not  nec- 
essary In  such  a  case  for  the  party  producing 
the  instrument  to  prove  more  until  it  Is  to 
some  extent  Impeached.  Cook  v.  Smith  (1863) 
30  N.  J.  L.  387. 

Under  the  Louisiana  Civil  Code,  art.  226, 
whenever  a  signature  is  formally  disavowed  in 
writing,  which  disavowal  need  not  be  under 
oath,  the  mode  of  proof  provided  by  the  Code 
by  comparison  of  experts  must  be  resorted  to 
In  the  first  Instance;  but  the  party  offering 
this  kind  of  testimony  Is  not  thereby  precluded 
from  producing  any  other  legal  evidence  which 
may  be  In  his  power,  as  that  of  witnesses  well 
acquainted  with  the  handwriting  of  the  persons 
whose  names  are  on  the  papers,  either  In  aid 
of,  or  to  contradict,  the  testimony  of  the  ex- 
perts. Clark  V.  Cochran  (1814)  3  Mart.  (La.) 
353. 

But  when  the  formal  disavowal  In  writing  of 
65  L.  R.  A. 


a  private  writing  Is  not  made  by  the  party 
charged  with  the  execution  of  It,  the  other 
party  may,  without  the  necessity  of  resorting 
in  the  first  instance  to  proof  of  his  claim  by 
experts,  produce  other  legal  testimony.  Ibid., 
Followed  In  Lynch  v.  Postlethwalte  (1819)  7 
Mart   (La.)   69. 

The  Louisiana  Civil  Code,  art.  1648,  provides 
that  a  holographic  will  must  be  proved  by  the 
testimony  of  two  credible  persons,  who  shall 
have  become  familiar  with  the  handwriting  of 
the  testator  from  having  seen  him  often  sign 
his  name  and  write  other  matter,  and  who  shall 
attest  and  solemnly  declare  that  they  recog- 
nize the  testimony  as  entirely  written,  dat^ 
and  signed  in  the  testator's  handwriting;  and 
all  this  must  be  expressed  in  such  terms  as 
will  satisfy  the  judge  that  they  entertain  no 
doubt  as  to  the  genuineness  of  the  will.  But 
this  rule  does  not  exclude  other  and  cumulative 
or  corroborative  evidence ;  and  both  parties  may 
resort  to  all  the  means  of  proving  or  disprov- 
ing handwrlthig ;  and  courts  are  not  prohibited 
from  giving  due  weight  to  circumstances  which 
evidence  legally  admitted  presents.  McDon- 
ogh's  Succession  (1866)  18  La.  Ann.  419. 

It  Is  manifestly  error  In  the  court  to  charge 
the  Jury  as  to  the  facts  which  would  have  been 
demonstrated  beyond  question  by  an  expert  wit- 
ness if  the  defendant  had  chosen  to  avail  him- 
self of  his  privilege  of  cross-examination. 
Withaup  V.  United  States  (1904)  127  Fed.  530. 

When  the  proof  as  to  the  genuineness  of  the 
signature  of  a  promissory  note  In  suit  Is  very 
nearly  equally  balanced,  and  It  Is  very  dlflicult 
to  determine  on  which  side  it  Is  entitled  to  the 
greater  weight,  evidence  tending  to  show  a  rea- 
son for  the  execution  of  the  note,  and  a  reason- 
able probability  or  Improbability  that  the  party 
charged  with  It  made  and  delivered  it.  Is  com- 
petent and  highly  important  for  the  considera- 
tion of  the  jury.  Hunter  v.  Harris  (1890)  131 
111.  482,  23  N.  E.  626. 

III.  Purpose  of  the  proof. 

For  the  purpose  of  corroborating  direct  evi- 
dence thai  a  person  executing  an  instrument 
was  drunk  at  the  time  of  execution,  It  is  prop- 
er to  allow  proof  by  witnesses  that  the  signa- 
ture In  question  differs  from  the  natural  and 
ordinary  signature  of  the  same  person.  Mc- 
Leod  V.  Bullard   (1881)   84  N.  C.  515. 

In  order  to  make  competent  papers  alleged 
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guilty  of  the  crime  charged,  still  we  cannot 
say  that  the  learned  circuit  court  committed 
error  in  denying  the  motion.  On  the  motion 
of  the  accused  alleging  prejudice  on  the  part 
of  the  trial  judge  of  that  circuit,  another  cir- 
cuit judge  had  been  called  in  to  try  the  case, 
who,  we  must  presume,  was  entirely  impar- 
tial and  unbiased,  and  who,  in  passing  upon 
the  motion  for  a  change  of  venue,  gave  the 
affidavits  on  the  part  of  the  accused,  as  well 
as  on  the  part  of  the  state,  iull  and  careful 
consideration.  And,  so  far  as  the  record  in 
this  case  discloses,  a  fair  and  impartial  jury 
was  impaneled  for  the  trial  of  the  said  cause. 
The  learned  counsel  for  the  accused  places 
much  reliance  upon  the  case  of  State  v.  Bill- 
inga,  77  Iowa,  417,  42  N.  W.  456.  The  state- 
ment of  facts  in  that  case,  on  which  a  motion 
for  a  change  of  venue  was  based,  showed,  not 


only  a  very  strong  feeling  against  the  ac- 
cused on  the  part  of  the  people,  but  that  the 
excitement  was  so  great  that  there  were 
threats  of  lynching.  The  supreme  court  oi 
Iowa  was  not  unanimous  in  its  decision ;  the 
writer  of  the  opinion  stating  that  he  did  not 
concur  in  the  viev/  of  the  majority  of  the 
court,  as  he  regarded  it  in  conflict  with  the 
cases  of  State  v.  Read,  49  Iowa,  85,  and  State 
V.  PeHgo,  70  Iowa,  657,  28  N.  W.  462.  The 
two  cases  cited  present  a  state  of  facts  which, 
in  our  opinion,  are  more  strongly  in  favor  of 
the  change  of  venue  than  those  in  the  case  at 
bar;  but  the  change  of  venue  was  refused  in 
each  case  by  the  trial  court,  and  the  supreme 
court  sustained  the  rulings  of  the  court  be- 
low on  the  ground  that  granting  or  refusing 
the  motion  was  in  the  sound  discretion  of 
the  trial  court,  find  that  the  facts  of  the  cases 


to  have  been  written  by  a  person  whose  identi- 
ty with  a  person  bearing  another  name  is  In 
question,  It  is  not  necessary  that  they  should 
be  clearly  proved  to  have  been  written  by  him, 
as  is  necessary  In  the  case  of  proof  of  a  writ- 
ing Intended  to  be  used  as  a  standard  of  com- 
parison of  handwriting,  when  the  question  of 
forgery  of  a  disputed  writing  is  involved;  al- 
though it  is  the  intention  of  the  party  offering 
them  afterwards  to  compare  them  for  the  pur- 
pose of  establishing  the  identity.  Bell  v. 
Brewster  (1887)  44  Ohio  St.  690,  10  N.  B.  679. 

Contestants  of  a  will  upon  the  ground  of 
forgery  are  not  required  specifically  to  allege  in 
their  complaint,  and  point  out  in  the  evidence, 
the  exact  person  by  whose  hand  the  forgery 
was  perpetrated.  McDonald  v.  McDonald 
(1895)   142  Ind.  55,  41  N.  B.  386. 

So  signatures  may  be  shown  to  be  forged  by 
the  opinion  of  an  expert  who  is  familiar  with 
the  handwriting  of  the  person  supposed  to  have 
forged  them,  although  he  knows  nothing  of  the 
handwriting  or  signatures  of  the  persons  whose 
signatures  those  in  question  purport  to  be. 
Stone  V.  Moore  (1899;  Tex.  Civ.  App.)  48  S. 
W.  1097. 

Thus  It  was  declared  In  Brown  v.  Hall 
(1888)  85  Va.  146,  7  8.  E.  182,  that,  upon  the 
trial  of  an  issue  as  to  the  genuineness  of  a 
holographic  will,  it  was  error  to  exclude  the 
offer  of  the  contestant  to  prove,  by  the  evi- 
dence of  a  witness  acquainted  with  the  hand- 
writing of  the  propounder,  but  not  acquainted 
with  the  handwriting  of  the  alleged  testator, 
that  the  will  was  In  the  handwriting  of  the 
propounder.  The  court  said:  "It  should 
go  without  the  saying  that  this  rulhig 
was  palpably  erroneous.  It,  in  effect,  as- 
serts the  anomalous  proposition  that,  while 
it  is  competent  to  prove  that  a  paper 
propounded  as  the  holograph  will  of  a  certain 
person  is  not  in  the  handwriting,  and  was  not 
written  by  that  person,  yet  it  is  not  competent 
to  prove  that  it  was  written,  not  by  the  person 
by  whom  it  purports  to  have  been  written,  but 
by  another  and  different  person,  the  propounder 
himself ;  or,  In  other  words,  that  it  is  not  com- 
petent to  establish  the  invalidity  of  a  pax>er, 
propounded  as  the  last  will  and  testament  of 
a  person,  by  proving  that  It  was  a  fraud  and 
forgery,  and  that  it  was  forged  by  the  pro- 
pounder thereof." 
(55  L.  R.  A. 


IV.  Examination  of  the  toitnesa. 

(The  reader  is  referred  to  the  note  to  Hoag 
V.  Wright,  63  L.  R.  A.  163,  for  a  discussion  of 
the  subject  of  the  examination  of  witnesses — 
whether  expert  or  nonexpert — In  connection 
with  a  comparison  by  the  witness ;  this  discus- 
sion being  Ihnited  to  the  examination  of  wit- 
nesses by  other  means.) 

It  Is  error  to  refuse  permission  to  a  wit- 
ness who  has  testified  to  the  genuineness  of 
disputed  handwriting,  to  state  to  the  jury  the 
ground  or  reason  of  his  belief.  Kendall  v.  Col- 
lier (1895)  97  Ky.  446,  30  S.  W.  1002. 

When  a  wicness  to  the  genuineness  of  a  dis- 
puted signature  expressly  founds  his  opinion 
upon  signatures  to  instruments  which  he  saw 
executed  by  the  same  person,  he  may  be  asked, 
upon  cross-examination,  as  to  whether  the  sig- 
nature In  question  differs  in  any  particular  from 
those  upon  the  other  instruments  which  he  saw 
executed,  that  being  a  fact  proper  for  the  con- 
sideration of  the  Jury  In  determining  what 
weight  they  should  give  to  the  ophilon  of  the 
witness.  Bevan  v.  Atlanta  Nat.  Bank  (1892) 
142  111.  802,  31  N.  B.  679. 

An  expert  called  to  prove  by  internal  evidence 
that  a  signature  Is  not  the  genuine  handwriting 
of  defendant,  and  not  a  free  and  natural  one, 
but  a  simulated,  stiff,  and  imitative  hand,  may 
be  examined  as  to  the  grounds  and  reasons  of 
his  opinion,  and  may  point  out  to  the  Jury 
those  facts  and  appearances  upon  the  note 
which  tended  to  support  his  opinion.  Keith  v. 
Lothrop  (1852)   10  Cush.  453. 

When  one  party  has  called  an  expert  witness 
who  testifies  to  an  alteration  in  an  instrument 
from  one  date  to  another,  giving  the  particulars 
of  the  alteration,  he  is  not  in  a  position  to  ob- 
ject, upon  the  ground  that  he  had  not  been 
shown  to  be  competent  to  speak  on  the  sab- 
ject,  to  the  same  witness  testifying  upon  cross- 
examination  as  to  whether  all  the  alterations 
were  apparently  in  the  same  handwriting. 
Howell  V.  Manwaring  (1886)  3  N.  Y.  S.  R.  454. 

A  witness  to  the  handwriting  of  a  manu- 
script, who  stated  that  he  thought  from  the 
contents  and  from  other  circumstances  that  the 
handwriting  was  written  by  a  certain  individ- 
ual, might  properly  be  asked  what  the  circum- 
stances were  from  which  he  drew  his  inference. 
Reg.  V.  Murphy  (1837)  8  Car.  &  P.  297. 

So  when  a  witness  called  to  testify  to  hand- 
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disclosed  no  abuse  of  that  discretion.  We 
cannot  say,  after  a  careful  review  of  the  affi- 
davits, that  the  learned  circuit  court  in  the 
case  at  bar  oonunitted  error  in  denying  the 
motion  of  the  accused  to  change  the  place  of 
trial,  or  abused  its  discretion. 

The  next  alleged  error  discussed  by  counsel 
is  that  the  court  erred  in  overruling  the  chal- 
lenge to  the  panel  of  talesmen  on  the  ground 
of  bias  of  the  officer  who  summoned  the  same. 
The  provisions  of  §  7347,  Comp.  Laws,  are 
that,  "when  the  panel  is  formed  from  persons 
whose  names  are  not  drawn  as  jurors,  a  chal- 
lenge may  be  taken  to  the  panel  on  account  of 
any  bias  of  the  officer  who  summoned  them, 
which  would  be  good  ground  of  challenge  to  a 
juror.  Such  challenge  must  be  made  in  the 
same  form,  and  determined  in  the  same  man- 
ner, as  if  made  to  a  juror."    Section  7358 


provides:  "Particular  causes  of  challenge 
are  of  two  kinds:  (1)  For  such  a  bias  as 
when  the  existence  of  the  facts  is  ascertained, 
in  judgment  of  law,  disqualifies  the  juror, 
and  which  is  known  in  this  Code  as  implied 
bias;  (2;  for  the  existence  of  a  state  of  mind 
on  the  part  of  the  juror,  in  reference  to  the 
case  or  to  either  party,  which  satisfies  the 
court,  in  the  exercise  of  a  sound  discretion, 
that  he  cannot  try  the  issue  impartially, 
without  prejudice  to  the  substantial  rights  of 
the  party  challenging,  and  which  is  known 
in  this  Code  as  actual  bias."  Section  7359 
defines  causes  for  which  a  challenge  for  im- 
plied bias  may  be  taken.  It  is  contended  on 
the  part  of  the  accused  that  it  was  shown  by 
an  examination  of  the  officer  that  the  chal- 
lenge was  properly  taken  under  the  2d  sub- 
division of  §  7358.    It  will  be  noticed  by  this 


writing  had  testified  that  he  had  seen  the  per- 
son in  question  snbRcrlbe  his  name  to  various 
papers  passing  between  them,  is  was  proper  to 
ask  him  what  kind  of  instruments  those  papers 
were;  while  it  would  not  be  competent  to  go 
into  detail  as  to  the  contents  of  the  papers,  the 
question  was  competent  upon  the  point  of  the 
witness's  knowledge  of  the  handwriting,  to 
show  that  the  instruments  were  of  an  important 
character  which  might  call  the  more  particular 
attention  of  the  witness  to  them.  Bardln  v. 
Stevenson  (1878)  75  N.  Y.  164. 

There  was  no  error  in  the  ruling  of  the 
court  in  permittiug  the  prosecution,  after  clos- 
ing its  case,  to  cross-examine  witnesses  intro- 
duced by  the  defendants  for  the  purpose  of 
proving  more  fully  the  signatures  to  certain 
I>aper8  which  had  been  before,  as  contended,  in- 
sufficiently proved;  since  the  introduction  of 
testimony,  even  out  of  the  usual  order  of  time 
(which  was  not  declared  to  be  the  case  here), 
must  to  some  extent  be  discretionary  with  the 
judge.  Com.  v.  Eastman  (1848)  1  Cush.  189, 
48  Am.  Dec.  596. 

When  the  defendant  in  an  action  for  a  libel 
offered  to  prove  by  an  expert  that  the  address 
upon  the  envelope  containing  the  libel  was  not 
In  his  handwriting,  it  was  held  that  the  rejec- 
tion of  this  evidence  was  not  improper,  since 
the  best  evidence  upon  that  subject  was  the 
testimony  of  the  defendant  himself  that  he 
neither  wrote  it  himself,  nor  caused  it  to  be 
written.  Cheritree  v.  Roggen  (1873)  67  Barb. 
124. 

But  it  was  held  in  Foulkes  v.  Com.  (1843) 
2  Rob.  (Va.)  886,  that  on  a  trial  for  forgery  of 
an  instrument  it  was  not  obligatory  upon  the 
prosecutor  to  examine  the  person  whose  name 
was  subscribed  to  the  paper  alleged  to  be  forged, 
as  a  witness  to  prove  that  the  paper  and  the 
signature  were  not  in  his  handwriting;  but  it 
was  competent  to  prove  the  same  facts  by  other 
witnesses,  the  only  difference  being  as  to  the 
persuasive  effect  before  the  jury,  which  was  a 
matter  in  the  discretion  of  the  prosecutor. 

When  one  party  has  proved  by  a  witness  that 
he  has  been  for  several  years  acquainted  with 
his  handwriting,  and  that  in  his  opinion  a  sig- 
nature purporting  to  be  that  party's  is  not  gen- 
uine, and  that  he  writes  a  heavier  hand,  the 
party  may  then,  upon  cross-examination,  prove 
"by  the  same  witness  that  there  has  been  a 
change  in  the  other's  handwriting  since  the  ex- 
<»L.  R.  A. 


ecution  of  the  instrument  in  question,  and  that 
he  knows  he  writes  a  heavier  hand  than  for- 
merly. Armstrong  v.  Thruston'(1857)  11  Md. 
148. 

On  a  trial  for  forgery  it  was  reversible  er- 
ror to  allow  a  witness  whose  signature  was  al- 
leged to  be  forged  to  answer  the  question 
whether  the  signature  in  question  was  a 
forgery,  in  place  of  the  question  whether  it  was 
or  was  nut  made  by  him ;  since  the  question 
called  for  an  answer  which  was  not  merely  one 
of  fact,  bat  involved  the  question  of  intent. 
Wiggins  V.  State  (1878)  1  Lea,  738. 

V.  Deciphering   of   ohacuritiea. 

Whether  the  question  of  the  meaning  of 
words  obscurely  written  is  a  question  for  the 
court  or  the  jury  does  not  seem  to  be  settled. 

In  Remon  v.  Hayward  (1835)  2  Ad.  &  EI. 
666,  a  headnote,  there  being  no  mention  of  the 
point  in  the  text,  is  to  the  effect  that  when  a 
question  arose  at  nisi  prius,  from  the  obscurity 
of  the  handwriting  as  to  what  the  words  of  a 
written  instrument  produced  In  evidence  really 
were,  the  lord  chief  justice  decided  them,  and 
refused  to  have  the  question  put  to  the  jury. 

But  in  the  Pennsylvania  supreme  court  it 
has  been  held  that  the  assumption  by  the  court 
of  the  exclusive  right  to  decipher  contested 
letters,  alleged  by  the  two  parties  to  be  "Jan" 
or  "June,"  was  fatal  error.  It  is  the  court's 
right  to  interpret  the  meaning  of  written 
words*  but  this  does  not  extend  to  the  letters, 
since  to  interpret  and  to  decipher  are  different 
things,  and  though  the  judge  "Is  supposed  to 
have  peculiar  skill  in  the  meaning  and  con- 
struction of  language,  neither  his  business  nor 
learning  !s  supposed  to  give  him  a  superior 
knowledge  of  figures  or  letters."  Armstrong  v. 
Burrows  (1837)  6  Watts,  266.  And  this  was 
followed  In  Kux  v.  Central  Michigan  Sav. 
Bank  (1892)  93  Mich.  511«  53  N.  W.  828. 

When  a  certified  copy  of  an  instrument  is  in 
evidence,  witnesses  who  have  examined  the 
original  should  be  permitted  to  prove  that  cer- 
tain words  or  characters  in  the  original  are  so 
written  as  to  be  uncertain  and  different  from 
the  certified  copy ;  and  photographic  copies  of 
the  original  are  admissible  for  the  same  pur- 
pose. Mutual  L.  Ins.  Co.  v.  Baker  (1895)  10 
Tex.  Civ.  App.  515,  31  S.  W.  1072. 

But  where  the  commissioner  of  the  General 
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subdivision  that  the  challenge  may  be  al- 
lowed or  disallowed  bv  the  trial  court  "in 
the  exercise  of  a  sound  discretion."  While 
it  appeared  from  the  examination  of  the  of- 
ficer who  summoned  the  jurors  that  he  had 
heard  the  evidence  on  the  former  trial,  and 
had  formed  an  opinion  as  to  the  guilt  or  in- 
nocence of  the  accused,  he  had  never  ex- 
pressed any  opinion,  and  stated  that,  if 
called  as  a  juror  in  the  case,  he  could  try  the 
case  impartially,  and  render  a  verdict  in  ac- 
cordance with  the  evidence  that  might  be  giv- 
en on  the  trial.  It  affirmatively  appears 
from  the  evidence  that  the  officer  had  no  ac- 
tual bias  or  prejudice  against  the  accused, 
and  that  no  names  of  persons  to  act  as  jurors 
were  given  to  him,  and  that  he  had  had  no 
conversation  with  any  juror  that  he  sum- 
moned with  regard  to  the  merits  of  the  case. 
As  will  have  been  noticed,  the  officer  was  not 
absolutely  disqualified.  Whether  or  not, 
therefore,  he  was  disqualified,  was  a  matter 
within  the  sound  judicial  discretion  of  the 
trial  court.  While  the  existence  of  an  opin- 
ion founded  upon  hearing  the  evidence  at  a 
former  trial  did  undoubtedly  lead  the  trial 
court  to  exercise  great  care  in  determining 
the  competency  of  the  officer,  it  was  not,  as  a 


matter  of  law,  an  absolute  disqualification. 
The  personal  appearance  and  demeanor  of  the 
officer,  and  the  intelligence  and  want  of 
prejudice  exhibited  by  him  upon  the  exam- 
ination, are  important  factors  in  reaching  a 
just  conclusion  as  to  the  probability  of  the 
officer  having  improperly  used  his  position  as 
a  summoning  officer.  IHiese  aids  to  a  correct 
judgment  are  not  available  to  this  court  on 
appeal.  The  court  might  very  properly, 
therefore,  after  his  examination  of  the  officer, 
and  in  the  light  of  all  his  statements,  have 
held  him  competent,  as  he  would  have  held  a 
juror  under  like  circumstances,  and  over- 
ruled the  challenge;  and  this  court  would 
not,  excepting  in  a  very  clear  case  of  abuse 
of  this  discretion,  reverse  the  ruling  of  the 
trial  court  People  v.  MoGonegal,  136  N.  Y. 
62,  32  N.  E.  616.  As  bearing  upon  this 
question,  see  State  v.  Chapman,  1  S.  D.  414, 
10  L.  R.  A.  432,  47  N.  W.  411;  Haugen  v. 
Chicago,  M.  d  8t.  P,  R.  Co,  3  S.  D.  394,  63 
N.  W.  769;  State  v.  La  Croiw,  8  S.  D.  374, 
66  N.  W.  944. 

The  third  error  discussed  by  counsel  for 
accused  is  that  the  court  erred  in  not  with- 
drawing from  the  jury  the  evidence  of  one 
Bristow  in  regard  to  the  signature  of  the  ac- 


Land  Office  was  in  doubt  as  to  a  name  in  an 
instrument,  in  certifying  a  copy  thereof,  it  was 
not  proper  for  htm  to  make  the  character  as 
nearly  like  the  original  as  possible,  and  leave 
the  ultimate  solution  of  the  question  to  the 
Jury.  McCamant  v.  Robert  (Tex.  Civ.  App.)  25 
8.  W.  732,  Following  Mutual  L.  Ins.  Co.  v. 
Baker  (1895)  10  Tex.  Civ.  App.  515,  31  8.  W. 
1072. 

And  that  experts  were  admissible  to  assist 
the  court,  or  the  Jury,  in  deciphering  obscure 
writings  was  determined  early. 

So  in  Masters  v.  Masters  (1718)  1  P.  Wms. 
421,  "where  the  will  was  writ  blindly  and  hard- 
ly legible,  and  as  to  the  money  legacies  writ 
in  figures,  it  was  ordered  to  be  referred  to  the 
master  [of  the  rolls]  to  examine  and  see  what 
those  legacies  were,  and  he  t6  be  assisted  by 
such  as  were  skilled  in  the  art  of  writing.*' 
To  the  same  effect  are  Goblet  v.  Beechey  (1829) 
3  Sim.  24,  9  L.  J.  Ch.  200 ;  Remon  v.  Hayward 
(1835)  2  Ad.  &  El.  666;  Stone  v.  Hubbard 
(1851)  7  Cush.  595. 

So  the  question  whether  words  erased  and 
only  partly  visible  have  been  canceled  is  one, 
not  of  law,  but  of  fact ;  and  since  in  a  Jury 
case  such  question  Is  to  be  decided  by  the  Jury, 
and  not  by  the  court,  the  evidence  of  expert 
witnesses  ought  to  be  admitted  upon  the  point 
Beach  v.  O'Riley  (1878)  14  W.  Va.  65. 

And  Cal.  Code  Civ.  Proc.  (1903)  |  1863,  pro- 
vides:  "When  the  characters  in  which  an  in- 
strument is  written  are  difficult  to  be  deci- 
phered .  .  .  the  evidence  of  persons  skilled 
in  deciphering  the  characters  ...  is  ad- 
missible to  declare  the  characters/* 

VI.  Summary. 

It  is  proper  to  submit  to  the  Jury  the  writ- 
ing which  is  in  dispute  if  no  question  of  com- 
parison by  the  Jury  is  involved;  and  so  they 
may  be  allowed  the  use  of  a  magnifying  glass 
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to  aid  them  in  the  examination  of  the  paper; 
other  matters,  such  as  the  allowance  of  exam- 
ination of  witnesses  out  of  the  usual  order,  are 
discretionary  In  the  court;  and  a  verdict 
against  what  amounts  to  uncontradicted  prima 
facie  evidence  of  the  genuineness  of  a  writing 
will  be  set  aside  (supra,  II.).  Opinion  evi- 
dence in  regard  to  handwriting,  intended  to 
prove  other  matters  than  its  source  or  the 
time  when  it  was  executed,  may  be  admitted ; 
and,  when  forgery  is  involved.  It  is  competent 
to  prove  the  forgery  by  persons  acquainted  only 
with  the  handwriting  of  another  than  the  per- 
son whose  handwriting  the  writing  purports  to 
be,  or,  on  the  other  hand.  It  is  not  necessary 
to  indicate  the  exact  person  by  whose  hand  the 
forgery  was  done  (Bupra,  III.). 

Witnesses  generally  should  be  allowed,  and 
compelled  upon  cross-examination,  to  state  the 
grounds  and  reasons  for  the  opinions  advanced 
by  them ;  and,  it  seems,  when  a  witness  has 
expressed  an  opinion  as  to  the  genuineness  of 
handwriting  from  the  writing  and  from  other 
circumstances,  he  may  be  asked  what  those  cir- 
cumstances are.  Apparently,  also,  it  is  not 
necessary,  in  order  to  prove  a  signature  to  be 
forged,  first  to  call  the  person  whose  signature 
the  disputed  writing  purports  to  be  (aupra, 
IV.).  When  the  characters  of  handwriting  are 
so  Illegibly  written,  or  have  become  so  ob- 
scure by  reason  of  attempted  erasure  or  altera- 
tion, that  the  meaning  Is  not  apparent,  it  is 
not  settled  whether  the  deciphering  is  for  the 
court  or  Is  a  question  of  fact  for  the  Jury ;  but 
the  American  cases  declare  that  the  question 
Is  for  the  Jury,  as  is  also,  according  to  the 
only  decided  case  upon  the  point,  the  ques- 
tion, as  one  of  fact  and  not  of  law,  whether 
words  erased  and  only  partly  visible  have  been 
canceled;  and  upon  these  questions  the  evi- 
dence of  expertf  is  competent  (supra,  V.). 

L.  B.  B. 
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cused  on  exhibits  21  and  25,  after  withdraw- 
ing from  the  jury  exhibits  23  and  24.  Ex- 
hibits 21  and  25  were  two  instruments 
claimed  to  have  been  signed  by  the  accused, 
and  constituted  material  evidence  on  the  part 
of  the  state.  Exhibits  23  and  24  were  two 
instruments  not  material  to  the  prosecution, 
but  which  were  shown  by  the  witness  to  have 
been  indorsed  by  the  accused  in  his  presence. 
Counsel  for  the  accused  contends  that  Bris- 
tow  based  his  testimony  as  to  the  signatures 
upon  exhibits  21  and  25  upon  the  signatures 
to  exhibits  23  and  24,  but  we  do  not  take  that 
view  of  the  evidence.  The  witness  Bristow 
had  shown  clearly  by  his  evidence  that  he 
was  acquainted  with  the  signature  of  the  ac- 
cused, and  that  the  signatures  purporting  to 
be  his  upon  exhibits  21  and  25  were,  in  his 
opinion,  his  signatures.  His  evidence,  there- 
fore, was  admissible,  independently  of  the 
two  exhibits  23  and«24,  and  established  the 
fact,  if  the  jury  believed  his  testimony,  that 
the  signatures  to  exhibits  21  and  25  were  the 
signatures  of  the  accused.  It  may  be  stated 
as  a  general  rule  that,  if  one  has  seen  a  party 
write,  he  is  competent  to  give  an  opinion  as 
to  whether  or  not  the  signature  purporting 
to  be  his  is  in  fact  his  signature.  2  Jones, 
Ev.  §  559;  1  Greenl.  Ev.  §  577;  State  v.  Far- 
rington,  90  Iowa,  673,  57  N.  W.  606;  Com,  v. 
Nefual  135  Mass.  533 ;  State  v.  Zimmerman^ 
47  Kan.  242,  27  Pac.  999;  Long  v.  JAttle,  119 
111.  600,  8  N.  E.  194;  Moon  v.  Crowder,  72 
Ala.  79 ;  Chestnut  County  Nat,  Bank  v.  Arm- 
strong, 66  Md.  113,  59  Am.  Rep.  156,  6  Atl. 
584;  15  Am.  &  Eng.  Enc.  Law,  p.  255.  The 
state  had  laid  the  foundation  for  the  evidence 
of  the  witness,  showing  that  he  had  seen  the 
accused  sign  his  name  in  two  or  more  in- 
stances. The  court  therefore  committed  no 
error  in  refusing  to  strike  out  Mr.  Bristow's 
evidence. 

The  last  error  assigned,  discussed  by  coun- 
sel for  the  accused,  is  that  the  court  erred  in 
admitting  certain  books  in  evidence  kept  in 
the  postoffice  at  Tarkio,  Missouri,  entitled, 
"Registered  Advices  Received  and  Money  Or- 
ders Drawn."  The  alleged  error  is  that  the 
court  erred  in  admitting  these  books  in  evi- 
dence, for  the  reason  that  it  was  not  shown 
that  they  were  required  to  be  kept  by  law, 
and  there  was  no  proof  of  any  regulation  of 
the  postol&ce  department  requiring  such 
books  to  be  kept.  It  is  contended  on  the  part 
of  the  state  that  being  books  kept  by  the 
postmaster,  and  being  found  in  the  postoffice, 
they  were  admissible  upon  proof  of  these 
facts.  The  books  were  introduced  in  evidence 
for  the  purpose  of  showing  that  a  certain 
money  order  issued  by  the  postoffice  at  Hart- 
ford, in  this  state,  was  cashed  at  the  Tarkio 
postoffice.  The  entries  in  that  book  were  not 
made  by  the  witness,  but  the  testimony  shows 
that  it  was  one  of  the  records  in  that  office, 
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and  had  been  in  the  office  while  the  witness 
had  been  a  clerk  there,  and  that  they  were  in 
the  custody  of  the  postmaster,  and  were  a 
part  of  the  records  of  the  office  found  there 
at  the  time  the  witness  entered  upon  his  du- 
ties as  clerk;  that  it  was  one  of  the  records 
ol  the  office  which  had  been  used  and  kept  by 
a  former  postmaster,  and  was  delivered  to 
the  witness  by  the  present  postmaster  to 
bring  to  the  trial ;  and  that  a  similar  record 
was  kept  by  the  present  postmaster.  We  are 
of  the  opinion  that  the  objections  of  the  coun- 
sel for  the  accused  are  not  tenable.  It  is 
quite  clear  from  the  testimony  of  the  wit- 
ness that  the  books  offered  in  evidence  were 
records  of  transactions  made  in  the  office  of 
the  postmaster  at  Tarkio,  necessary  and 
proper  in  the  orderly  conduct  of  the  business 
of  that  office.  In  other  words,  they  seem  to 
have  been  official  registers  or  records  kept 
by  a  person  in  a  public  office,  in  which  they 
were  required  either  by  statute  or  by  the  na- 
ture of  his  office.  Mr.  Jones,  in  his  work  on 
Evidence  [§  520],  says;  "When  persons  in 
public  office  are  required  by  statute,  or  by 
the  nature  of  their  office,  to  write  down  par- 
ticular transactions  occurring  in  the  course 
of  their  public  duties  and  under  their  per- 
sonal observation,  such  records  are  generally 
admissible  in  evidence."  And  among  the 
various  records  mentioned  as  admissible  are 
"the  record  of  registered  letters  received  at 
the  postoffice."  Certainly,  if  such  record  was 
necessary  and  proper  to  be  kept,  a  register 
of  advices  received  and  money  orders  drawn 
would  be  absolutely  necessary  in  the  orderly 
conduct  of  business  in  a  registry  order  post- 
office.  The  necessity  for  such  a  record  is  ap- 
parent for  the  orderly  conduct  of  the  duties 
of  the  office.  Such  a  record,  though  kept  by 
a  former  postmaster,  is  a  record  of  the  of- 
fice, which  must  be  regarded  as  prima  facie 
evidence  of  the  facts  therein  contained.  Mr. 
Taylor,  in  his  work  on  Evidence,  states  as  ad- 
missible "official  registers  or  records  kept  by 
persons  in  public  office,  in  which  they  are  re- 
quired, either  by  statute  or  by  the  nature  of 
their  office,to  write  down  particular  transac- 
tions occurring  in  the  course  of  their  public 
duties,  or  under  their  personal  observation." 
Taylor,  Ev.  §  1429.  Mr.  Greenleaf,  in  his 
work  on  Evidence,  cites  with  approval  the 
following  decision  in  a  note  to  §  496: 
"Whenever  a  written  record  of  the  transac- 
tions of  a  public  officer  in  his  office  is  a  con- 
venient and  appropriate  mode  of  discharging 
the  duties  of  the  office,  it  is  his  duty  to  keep 
that  record,  whether  required  by  law  so  to 
do  or  not ;  and  such  record  is  a  public  record, 
belonging  to  the  public,  and  not  to  the  offi- 
cer. Coleman  v.  Com,  25  Gratt.  865,  18  Am. 
Rep.  711."  The  views  of  these  authors  are 
fully  sustained  by  the  Supreme  Court  of  the 
United  States  in  Evanston  v.  Ounn,  99  U.  S. 
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660,  25  L.  ed.  306.  In  that  case  the  question 
arose  upon  the  admission  in  evidence  of  the 
record  kept  by  an  officer  of  the  United  States 
signal  service  at  Chicago.  The  court,  in  its 
opinion,  says:  "It  may  be  admitted  there 
is  no  statute  expressly  authorizing  the  ad- 
mission of  such  a  record  as  proof  of  the  facts 
stated  in  it,  but  many  records  are  properly 
admitted  without  the  aid  of  any  statute. 
The  inquiry  to  be  made  is,  What  is  the  char- 
acter of  the  instrument?  The  record  ad- 
mitted in  this  case  was  not  a  private  entry 
or  memorandum.  It  had  been  kept  by  a  per- 
bon  whose  public  duty  it  was  to  record  truly 
the  facts  stated  in  it.*'  It  then  quotes  with 
approval  the  rule  as  above  quoted  from  Tay- 
lor on  Evidence,  and  says :  "To  entitle  them 
[records]  to  admission,  it  is  not  necessary 
that  a  statute  requires  them  to  be  kept.  It 
is  sufficient  that  they  are  kept  in  the  dis- 
charge of  a  public  duty."  And  that  learned 
court  held  that  the  record  of  the  signal  offi- 
cer was  properly  admitted.  Section  5310, 
Comp.  Laws,  which  reads  as  follows:  "An 
entry  made  by  an  officer,  or  board  of  officers, 
or  under  the  direction  and  in  the  presence 
of  either,  in  the  course  of  official  duty,  is 
prima  facie  evidence  of  the  facts  stated  in 
such  entry," — seems  to  have  been  intended 
to  embody  the  rule  laid  down  in  these  au- 
thorities. 

Finding  no  error  in  the  record,  the  judg- 
ment of  tlie  Circuit  Courts  and  order  denying 
a  new  trial,  are  affirmed. 


James  A.  WILSON,  Appt., 

V. 

City  of  MITCHELL,  Reapt. 
( S.  D ) 

1.  Payment  by  a  mniilclpal  corpora- 
tion of  the   bill  of  tbe  city  pluuiber 

for  connecting,  by  direction  of  the  superin- 
tendent of  waterworks,  the  city  water  mains 
with  a  well  which  was  in  fact  on  private 
property,  but  which  was  not  Icnown  to  be  so, 
by  either  the  superintendent  or  any  of  the 
city  officers,  does  not  constitute  a  ratification 
of  the  act,  so  as  to  render  the  city  liable  to 
pay  for  water  taken  from  the  well. 

2.  A  mnnlclpal  corporation  cannot 
ratify  tbe  act  of  tbe  ■nperlntendent 
of   Ita  'vrater^rorlcB   ayatem   in   entering 


upon  private  property  and  connecting  a  well 
there  located  with  the  city  water  mains  with- 
out consent  of  its  owner,  so  as  to  become  lia- 
ble for  the  water  taken  from  the  well ;  since, 
having  no  authority  to  make  such  entry  it- 
self, it  could  not  ratify  the  act  when  per- 
formed by  its  agent 
3.  A  recovery  by  a  lot  owner  ayalnat  a 
municipal  corporation^  for  the  entry 
upon  his  property  by  a  city  officer  without  his 
consent,  and  the  connection  of  the  city  #ater 
mains  with  a  well  there  located,  is  not  facili- 
tated by  waiving  the  tort  and  suing  for  the 
value  of  the  water  taken  and  the  use  of  the 
property. 

(December  29,  1908.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Davison  County 
in  favor  of  defendant  in  an  action  brought 
to  recover  the  alleged  value  of  the  use  and 
occupation  by  defendant  of  real  estate  be- 
longing to  plaintiff.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr,  E.  P.  Wanaer,  for  appellant: 

The  old  doctrine  that  assumpsit  will  not 
lie  against  a  corporation  is  now  exploded. 

Bank  of  Columbia  v.  Patterson,  7  Cranch, 
299,  3  L.  ed.  351;  Danforth  v.  Sohoharie  d 
D,  Tump.  Co.  12  Johns.  227;  Dunn  v.  8t. 
Andreuj'8  Church,  14  Johns.  118;  Randall 
V.  Van  Vechten,  19  Johns.  60,  10  Am.  Dec. 
193. 

Even  though  there  was  no  express  act  or 
resolution  authorizing  the  connecting  of  the 
mains  in  the  first  instance,  yet  the  action  of 
the  council  on  the  bill  was  a  clear  ratifica- 
tion. 

Peterson  v.  Xew  York,  17  N.  Y.  449; 
Booker  v.  Eagle  Bank,  30  N.  Y.  86;  Albany 
City  Nat.  Bank  v.  Albany,  92  N.  Y.  368; 
McBrian  v.  Grand  Rapids,  56  Mich.  106,  22 
N.  W.  206;  Mott  v.  Hicks,  13  Am.  Dec.  561, 
note,  1  Cow.  613;  Messenger  v.  Buffalo,  21 
N.  Y.  196;  Dill.  Mun.  Corp.  4th  ed.  §  459; 
Frankfoi't  Bridge  Co.  v.  Frankfort,  18  B. 
Mon.  41. 

If  a  municipality  obtains  the  money  or 
property  of  another  by  mistake,  or  without 
authority  of  law,  it  is  her  duty  to  make  res- 
titution or  compensation, — ^not  from  any 
contract  entered  into  by  her  on  the  subject, 
but  from  the  general  obligation  to  do  jus- 
tice, which  binds  all  persons,  whether  nat- 
ural or  artificial. 


Note. — For  a  case  similar  in  principle  to  this 
one,  holding  that  a  municipality  Is  not  liable  for 
the  ultra  vires  act  of  the  officer  in  taking  prop- 
erty to  abate  a  nuisance,  see  Orlando  v.  Pragg, 
19  L.  R.  A.  196. 

As  to  liability  of  municipality  for  torts  or  neg- 
ligoice  of  officers  generally,  see.  In  this  series, 
tiotea  to  Hines  v.  Charlotte,  1  L.  R.  A.  844 ;  NeflF 
V.  Wellesley,  2  L.  R.  A.  500 :  Chope  v.  Eureka, 

4  L.  R.  A.  325 :  and  .Ternee  v.  Monmouth  County, 
11  L.  R.  A.  416;  also  the  cases  of  Robinson  v. 
Rohr,  2  L.  R.  A.  366 ;  Bulger  v.  Eden,  9  L.  R.  A. 
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205,  and  note;  Curran  v.  Boston,  8  L.  R.  A.  243 ; 
Brown  v.  Ouyandottc,  11  L.  R.  A.  121 ;  0*Rourk 
V.  Sioux  Falls,  19  L.  R.  A.  789 ;  Gibson  v.  Hunt- 
ington, 22  L.  R.  A.  561 ;  Topeka  v.  Boutwell,  27 
L.  R.  A.  593 ;  Love  v.  Raleigh,  28  L.  R.  A.  192 ; 
McManus  v.  Weston,  31  L.  R.  A.  174 ;  Bartlett 
V.  Clarksburg,  43  L.  R.  A.  295 ;  Wallace  v.  Nor- 
man, 48  L.  R.  A.  620;  Piatt  Bros.  &  Co.  v. 
Waterbury.  48  L.  R.  A.  691 ;  Mclllhenny  v.  Wil- 
mington, 50  L.  R.  A.  470 :  Gray  v.  Griffin,  51  L. 
R.  A.  131 ;  Rhobidas  v.  Concord,  51  L.  R.  A. 
381 ;  and  Hall  v.  Concord,  58  L.  R.  A.  455. 
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15  Am.  &  Eng.  Enc.  Law,  p.  1081 ;  Frank- 
fort Bridge  Co.  v.  Frankfort,  18  B.  Mon.  41 ; 
Maker  v.  CJiicago,  38  III.  266. 

Meeers.  F.  H.  Winsor  and  Preston  * 
Hanaett,  for  respondent: 

In  the  construction  and  maintenance  of 
the  waterworks,  the  city  was  performing  a 
public  and  governmental  function,  and, 
therefore,  was  not  liable  for  the  acts  of  its 
officers  in  reference  to  the  makixig  and  main- 
tenance of  said  system  of  waterworks. 

Huron  Waterworks  Go,  v.  Huron,  7  S.  D. 
9,  30  L.  R.  A.  848,  62  N.  W.  975. 

The  acts  done  having  been  beyond  the  au- 
thority and  power  of  the  city  to  do,  it  cannot 
be  held  answerable  in  damages  for  that 
which  was  done  under  the  illegal  and  void 
votes. 

Oavanagh  v.  Boston,  139  Mass.  426,  52 
Am.  Rep.  716,  1  N.  E.  834;  Seele  v.  Deering, 
79  Me.  343,  1  Am.  St.  Rep.  314,  10  Atl.  45. 

If  the  officers  or  employees  of  a  municipal- 
ity, whether  pursuant  to  a  vote  of  its  com- 
mon council  or  not,  engage  in  an  act  which 
the  latter  had  no  power  to  authorize,  they 
are  not,  while  so  engaged,  the  representa- 
tives of  the  municipality,  and  it  is  not, 
therefore,  liable  for  their  negligence  or  mis- 
conduct. 

Smith  V.  Rochester,  76  N.  Y.  506;  Mor- 
rison V.  Lawrence,  98  Mass.  219. 

The  officials  of  a  city  do  not  act  for  it, 
except  when  the  corporation  has  the  power 
to  act  in  the  matter  in  question. 

Rowland  v.  Gallatin,  76  Mo.  134,  42  Am. 
Rep.  395. 

A  city  is  not  liable  for  the  acts  of  its  or- 
ganized fire  department  in  inflicting  injuries 
upon  the  property  of  others. 

Mendel  v.  Wheeling,  28  W.  Va.  233,  57 
Am.  Rep.  664;  Wheeler  v.  Ginoinnati,  19 
Ohio  St.  19,  2  Am.  Rep.  368;  Tainter  v. 
Worcester,  123  Mass.  311,  25  Am.  Rep.  90; 
Grant  v.  Erie,  69  Pa.  420,  8  Am.  Rep.  272 ; 
WUcow  V.  Ghicago,  107  111.  334,  47  Am.  Rep. 
434;  Alexander  v.  Vickshurg,  68  Miss.  564, 
10  So.  62;  Dunba/r  v.  The  Alcalde  d  Ayunta- 
meinto,  1  Cal.  355;  HoAfes  v.  Oshkosh,  33 
Wis.  314,  14  Am.  Rep.  760;  McDonald  v. 
Red  Wing,  13  Minn.  38,  Gil.  25. 

Neither  is  a  city  liable  for  damages  in- 
flicted upon  others  by  its  police  department 
in  the  performance  of  its  duties. 

Peters  v.  Lindshorg,  40  Kan.  654,  20  Pac. 
490;  0*Rourke  v.  Sioux  Falls,  4  S.  D. 
47,  19  L.  R.  A.  789,  46  Am.  St.  Rep.  760,  54 
N.  W.  1044. 

When  an  act,  because  it  is  ultra  vires, 
cannot  be  authorized  in  advance  of  the  doing 
of  it,  it  is  impossible  to  ratify  it ;  and,  there- 
fore, the  liability  of  a  city  cannot  be  sus- 
tained for  injuries  growing  out  of  such  act, 
by  showing  that  it  was  ratified  subsequently 
to  its  commission. 
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Horn  V.  Baltimore,  30  Md.  218;  Zottman 
V.  San  Francisco,  20  Cal.  96,  81  Am.  Bee 
96. 

The  so-called  waterworks  committee,  and 
the  finance  committee,  were  but  the  individ- 
ual members  of  the  council,  and  no  act  of 
theirs  in  reference  to  a  public  duty  could  be 
binding  upon  the  city.  They  could  make  no 
contract  on  behalf  of  the  city  which  could 
be  enforced  against  it. 

Foster  v.  Gape  May,  60  N.  J.  L.  78,  36 
Atl.  1089;  Dickinson  y,  Poughkeepsie,  75  N. 
Y.  65;  Zottman  v.  San  Francisco,  20  Cal.  96, 
81  Am.  Dec.  96;  Re  Plattshurgh,  27  App. 
Div.  353,  50  N.  Y.  Supp.  356. 

GorsoB,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  brought  this  action  to  recov- 
er of  the  defendant  the  sum  of  $694,  the  al- 
leged value  of  the  use  and  occupation  of  a 
certain  city  lot,  with  an  artesian  well  there- 
on, belonging  to  the  plaintiff,  for  a  period  of 
about  seven  years.  A  verdict  was  directed 
in  favor  of  the  defendant,  and  the  plaintiix' 
has  appealed. 

At  the  close  of  all  the  evidence  the  de- 
fendant moved  the  court  to  direct  a  verdict 
for  the  defendant  upon  the  ground  that  the 
undisputed  evidence  showed  that  the  city  did 
not  sink  a  well  upon  the  lot  in  question,  and 
did  not  ratify  the  act  of  the  superintendent 
of  the  waterworks  in  connecting  the  city 
mains  with  the  well,  and  that  there  was  no 
evidence  in  the  case  tending  to  prove  that 
the  city,  at  the  time  that  it  allowed  the  bill 
of  the  city  plumber  for  connecting  the  city 
waterworks  with  the  well,  knew  that  the 
well  in  question  was  upon  the  lot  of  the 
plaintiff,  and  not  upon  the  city  property. 
The  motion  was  granted,  and  the  motion  for 
a  new  trial  denied. 

It  appears  from  the  evidence  that  in  1893 
the  plaintiff  was  the  owner  of  the  city  lot, 
and  artesian  well  thereon,  and  that  in  the 
latter  part  of  that  year  the  superintendent 
of  the  waterworks  of  said  city  caused  a  con- 
nection to  be  made  between  the  city  mains 
and  the  said  artesian  well  without  any  con- 
tract between  the  city  and  the  plaintiff,  and 
without  the  plaintiff's  consent.  There  was 
no  evidence,  however,  tending  to  prove  that 
the  municipality  had  any  knowledge  or  no- 
tice that  the  well  belonging  to  the  plaintiff 
had  been  connected  with  the ,  city  water- 
works, other  than  the  fact  that  the  same  had 
been  connected  by  the  city  plumber  by  order 
of  the  superintendent  of  the  waterworks,  and 
the  fact  of  the  allowance  by  the  city  of  the 
plumber's  bill  for  doing  the  work  and  fur- 
nishing the  material  therefor;  but  it  was 
not  shown  that  either  the  superintendent  of 
the  waterworks,  the  city  plumber,  or  the  city 
council  knew  that  the  well  was  upon  plain- 
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tiff's  property.  The  liability  of  the  city  is 
sought  to  be  maintained  upon  the  ground 
that  the  plaintiff's  well  was  connected  with 
the  city  waterworks  under  the'  direction  of 
the  superintendent  of  the  same,  and  that  the 
city  used  the  water  for  the  period  above 
stated.  It  is  also  claimed  by  the  appellant 
that  the  city  is  liable,  the  same  as  an  indi- 
vidual^  upon  an  implied  contract,  and,  there- 
fore, it  being  shown  that  the  city  has  used 
the  lot  and  well  thereon  during  the  time 
stated,  the  plaintiff  is  entitled  to  recover  for 
the  use  and  occupation  of  the  same.  It  is 
undoubtedly  true  that,  under  the  modem  de- 
cisions, a  municipal  corporation  may  be  lia- 
ble upon  an  implied  contract,  if  an  express 
contract  would  be  within  the  powers  of  the 
municipality,  delegated  to  it,  and  the  city 
has  ratified  the  act  of  its  officers;  but  the 
claim  that  the  city  ratified  the  act  of  the 
superintendent  of  the  waterworks  by  allow- 
ing the  plumber's  bill  for  making  the  connec- 
tion is  not  tenable.  There  is  nothing  in  the 
bill  itself  indicating  that  the  work  was  for 
connecting  the  waterworks  with  the  well  up- 
on the  plaintiff*s  lot.  The  item  in  the  bill 
claimed  to  have  constituted  the  ratification 
of  the  act  of  the  superintendent  of  the  water- 
works read  as  follows:  "To  eleven  days, 
work  for  city  plumber  in  connecting  new 
well  with  mains,  $44;"  and  for  thirty-seven 
days'  work  assisting  same,  $34.  Only  one  of 
the  members  of  the  city  council  was  called 
as  a  witness,  and  he  testified  that,  as  a  mem- 
ber of  the  finance  and  waterworks  conmilt- 
tee,  he  approved  the  bill,  but  at  the  time  he 
approved  it  he  supposed  the  work  was  done 
upon  a  city  lot.  It  is  well  settled  that  an 
act  of  an  agent  is  not  ratified  unless  the 
principal  is  fully  advised  of  all  the  facts 
connected  with  the  act  it  is  claimed  he  rati- 
fies. Skull  V.  Neio  Birdsall  Co.  16  S.  D.  8, 
86  N.  W.  664.  It  not  being  affirmatively 
shown  that  either  the  superintendent  of  the 
waterworks  or  any  member  of  the  city  coun- 
cil had  any  knowledge  that  the  city  water- 
works had  been  connected  with  the  well  be- 
longing to  the  plaintiff,  there  was  no  ratifi- 
cation that  can  bind  the  city. 

But  there  is  a  more  satisfactory  ground 
for  denying  the  city's  liability.  The  munici- 
pality had  no  authority  to  connect  its  water- 
works system  with  the  well  of  the  plaintiff 
without  his  consent,  and  the  city  officer, 
therefore,  had  no  authority  to  invade  plain- 
tiff's property,  and  the  city  could  not  legally 
ratify  the  act  of  its  agent  in  making  such 
connection.  As  the  city  had  no  power  to  en- 
ter upon  private  property  and  appropriate 
the  same  to  public  use,  except  in  the  man- 
ner provided  by  law  for  condemnation  of 
such  property,  the  defendant  did  not  have 
the  power  to  enter  upon  the  lot  of  the  plain- 
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tiff  and  use  the  same  for  public  purposes 
without  his  consent.  The  acts  of  the  officers 
of  a  municipality  cannot  bind  it  unless  they 
are  acting  within  the  scope  of  the  powers  ex- 
pressly granted  by  its  charter  or  necessarily 
incident  thereto,  or  indispensable  to  the 
proper  exercise  of  the  powers  granted.  Siouw 
Falls  V.  Kirhy,  6  S.  D.  62,  26  L.  R.  A.  621. 
60  N.  W.  156. 

It  is  contended  on  the  part  of  .  .  . 
[the  defendant]  that  it  was  competent  for 
[the  plaintiff]  to  waive  the  tort,  and  sue  up- 
on the  implied  contract  for  the  use  and  oc- 
cupation of  the  premises,  and  recover  the 
value  of  such  use  and  occupation.  This 
right  might  be  exercised  in  the  case  of  an  in- 
dividual, but  such  a  rule  has  no  application 
to  the  case  of  a  municipal  corporation,  as 
the  powers  of  such  corporations  are  limited, 
and  it  cannot  exercise  such  as  are  not  ex- 
pressly granted,  or  necessarily  incident  to 
the  power  granted.  In  Roicland  v.  Oallatin, 
76  Mo.  134,  42  Am.  Rep.  395,  the  supreme 
court  of  Missouri,  discussing  a  similar  ques- 
tion, says :  "Conceding  the  plaintiff's  claim 
in  this  regard,  and  the  finding  of  the  court 
thereon  to  be  correct,  still  there  is  no  author- 
ity in  the  charter  of  the  city  of  Gallatin  or 
elsewhere  for  the  officers  of  the  city,  in  pur- 
suance of  an  ordinance  or  otherwise,  to  en- 
ter upon  private  property,  and  remove  earth 
or  other  material  therefrom,  or  in  any  other 
manner  interfere  therewith,  for  the  purpose 
of  improving  the  streets  of  said  city;  and 
the  city  cannot,  therefore,  be  held  liable  for 
the  acts  charged.  Thomson  v.  BoonvUUf  61 
Mo.  283;  Hunt  v.  Boonville,  66  Mo.  620,  27 
Am.  Rep.  299."  In  that  case  the  premises  of 
the  plaintiff  were  entered  upon  by  the  street 
conunissioner  of  the  city  under  the  verbal 
direction  of  the  mayor.  But  as  we  have 
seen,  the  court  held  that  the  municipality 
was  not  liable.  It  is  true  that  was  an  ac- 
tion of  trespass,  but  undoubtedly  the  same 
rule  would  have  been  held  had  the  plaintiff 
waived  the  tort  and  sued  for  the  value  of 
the  material  taken  from  the  lot.  The  basis 
Qf  the  action  would  have  been  the  trespass 
committed  by  the  street  commissioner.  So, 
in  the  case  at  bar,  the  trespass  of  the  super- 
intendent of  the  waterworks  in  connecting 
the  waterworks  system  with  the  well  of  the 
plaintiff  is  the  basis  of  this  action,  for 
which  trespass,  as  we  have  seen,  the  city 
would  not  be  liable.  Waiving  the  tort,  there- 
fore, by  plaintiff,  and  seeking  to  recover  up- 
on an  implied  contract,  does  not  change  the 
rights  of  the  parties.  As  bearing  upon  this 
question,  see  Cavawigh  v.  Boston,  139  Mass. 
426,  52  Am.  Rep.  716,  1  N.  E.  834;  8eeU  ▼. 
Deering,  79  Me.  343,  1  Am.  St.  Rep.  314,  10 
Atl.  46;  Smith  v.  Rochester,  76  N.  Y.  506; 
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Morrison  v.  Lawrence,  98  Mass.  219;  Rote- 
land  V.  Gallatin,  75  Mo.  134,  42  Am.  Rep. 
395. 

We  are  clearly  of  the  opinion,  therefore, 
that  the  plaintiff,  under  the  evidence  in  this 


case,  was  not  entitled  to  recover,  and  that 
the  court  below  rightly  directed  a  verdict  in 
favor  of  the  defendant. 

The  judgment  of  the  Circuit  Court  and 
the  order  denying  a  new  trial  are  affirmed. 


NORTH   CAROLINA   SUPREME   COURT. 


John  L.  HINTON,  Admr.,  etc.,  of  Mary  F. 
Brothers, 
t?. 
MUTUAL  RESERVE  FUND  LIFE  ASSO- 
CIATION, Appt. 


(. 


.N.  C. 


1.  A  forelirn  Insurance  company  'vrhlcli 
baa  been  dolngr  bn«lneaa  In  tbe  state 

cannot,  so  far  as  existing  obligations  lire 
concernedt  escape  from  the  provisions  of  a 
statute  permitting  process  to  be  served  upon 
it  by  delivery  to  the  insurance  commissioner, 
by  withdrawing  from  the  state,  discharging 
Its  agents,  and  canceling  its  consent  to  have 
process    served    through    such    commissioner. 

2.  Tbe  bolder  of  a  pnrcbaae-money 
mortvave  baa  no  Insurable  Interest 
in  the  life  of  the  wife  of  the  mortgagor,  who 
did  not  Join  In  the  execution  of  the  mortgage 
debt 

8.  Tbe  Insurer  may  resist  payment  to 
tbe  asslgrnee.  on  the  ground  of  fraud,  of 
the  amount  due  on  a  policy  secured  by  the 
holder  of  a  purchase-money  mortgage  on  the 
life  of  the  mortgagor's  wife,  who  was  not 
bound  by  the  mortgage,  to  secure  his  debt, 
where,  knowing  that,  if  the  insurer  knew  the 
facts,  it  would  not  Issue  a  policy  in  his 
favor,  he  procured  it  to  be  Issued  to  her, 
paying  the  premiums  himself,  and  then  took 
an  assignment  of  it  without  notice  to,  and 
contrary  to  the  rules  of,  the  Insurer. 

4.  A  mortffavee  ^vrbo  bas  secured  a 
policy  on  tbe  life  of  tbe  n&ortaraaror's 
"iTlfe  as  security  for  tbe  debt,  by  hav- 
ing it  Issued  to  her  and  assigned  to  him 
under  circumstances  amounting  to  fraud  up- 
on the  insurer,  will  not  be  permitted  to  col- 
lect the  proceeds  of  the  policy  as  adminis- 
trator of  her  estate,  on  the  theory  that  she 
might  secure  Ibe  policy  on  her  own  life,  and 
that  the  assignment,  being  void,  had  not  af- 
fected the  Integrity  of  the  policy  or  the 
right  of  her  administrator  to  enforce  the 
contract, — at  least  where  he  is  to  be  per- 
mitted by  tbe  husband  to  retain  the  pro- 
ceeds for  his  own  benefit. 

5.  Parol  testimony  as  to  an  aarreen&ent 
for  disposlnar  of  tbe  proceeds  of  a 
llfe-lusurance  policy  Is  not  inadmissi- 
ble as  tending  to  contradict  the  terms  of  the 
policy. 

(May  8.  1904.) 


APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  Pasquotank 
County  in  plaintiff's  favor  in  an  action 
brought  to  enforce  payment  of  the  amount 
alleged  to  be  due  under  a  life-insurance 
policy.    Reversed. 

The  summons  in  the  case  was  served  upon 
the  insurance  commissioner,  and  defendant 
entered  a  special  appearance  for  the  purpose 
of  a  motion  to  set  aside  the  service  of  sum- 
mons. In  support  of  such  motion,  an  affi- 
davit was  filed,  showing  that  defendant  was 
a  foreign  corporation,  and  that  its  directors 
had  passed  a  resolution  withdrawing  from 
the  state  and  ceasing  to  transact  business 
there;  dispensing  with  the  services  of  all 
agents  in  its  employ,  and  especially  provid- 
ing that  the  appointments  of  the  insurance 
commissioners  as  attorneys  upon  whom  proc- 
ess might  be  served  be,  and  the  same  "here- 
by are,  canceled,  revoked,  and  annulled." 

The  further  facts  appear  in  the  opinion. 

Messrs.  Hinsdale  *  Hinsdale  and  J. 
H.  Sa^vyer,  for  appellant: 

If  John  L.  Hinton  had  procured  Mary  F. 
Brothers  to  make  application  for  the  policy 
payable  to  him,  and  had  himself  paid  all 
the  premiums  and  assessments  thereon,  he 
could  not  enforce  the  policy  for  want  of  an 
insurable  interest  in  her  life. 

Trinity  College  v.  Travelers'  Ins.  Co.  113 
N.  C.  244,  22  L.  R.  A.  291,  18  S.  E.  176. 

The  law  will  not  suffer  Hinton  to  do  in- 
directly what  he  is  not  permitted  to  do  di- 
rectly. 

Hinton  had  no  insurable  interest  in  the 
life  of  Mary  P.  Brothers. 

Trinity  College  v.  Travelers'  Ins.  Co.  113 
N.  C.  244,  22  L.  R.  A.  291,  18  S.  E.  176. 

Whether  a  person  who  has  taken  out  a 
policy  of  insurance  on  his  own  life,  payable 
to  himself,  and  paid  premiums,  can  assign 
the  policy  to  another  who  has  no  insurable 
interest  in  the  life,  is  doubtful.  There  is  a 
hopeless  conflict  of  authority. 

Morrell  v.  Trenton  Mut.  L.  d  F.  Ins.  Co. 
10  Cush.  282,  67  Am.  Dec.  103. 


NoTR. — For  other  cases  in  this  series  as  to 
assignment  of  policy  of  life  Insurance  to  one 
having  no  insurable  Interest,  see  Rlttler  v. 
Smith,  2  L.  R.  A.  844 ;  Mllner  v.  Bowman,  6 
L.  R.  A.  95;  Roller  v.  Beam,  6  L.  R.  A.  186, 
with  note  as  to  who  has  Insurable  interest; 
Johnson  v.  Alexander,  9  L.  R.  A.  660,  and 
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note;  Hewlett  v.  Home  for  Incurables,  17  L. 
R.  A.  447 ;  Mutual  Reserve  Fund  Life  Asso.  v. 
Hurst,  20  L.  R.  A.  761  :  Clement  v.  New  York 
L.  Ins.  Co.  42  L.  R.  A.  247 ;  Stelnback  v.  Die- 
penbrock,  44  L.  R.  A.  417 ;  and  Chamberlain  v. 
Butler,  54  L.  R.  A.  338. 
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In  the  following  cases  it  is  held  that  an 
assignment  of  a  policy  which  has  already 
been  issued  upon  proper  consideration,  to 
one  having  no  insurable  interest,  if  made 
bona  fide,  and  not  prohibited  by  the  policy, 
is  valid: 

Palmer  v.  Merrill,  6  Cush.  282,  52  Am. 
Dec.  782,  and  note;  8t,  John  v.  American 
Mut.  L.  Ins,  Co.  2  Duer,  419,  13  N.  Y.  31, 

64  Am.  Dec.  629;  Yalion  v.  National  Fund 
Life  Assur,  Co.  20  N.  Y.  32j  Olmstead  v. 
Keyes,  86  N.  Y,  693;  Hogle  v.  Guardian  L. 
Ins.  Co.  6  Robt.  667;  Hearing's  Succession, 
26  La.  Ann.  326;  Clark  v.  Allen,  11  R.  I. 
439,  23  Am.  Rep.  496,  17  Am.  L.  Reg.  N.  S. 
83,  and  note;  Fairchild  v.  NortJ^Easiem 
Mut.  Life  Asso.  61  Vt.  613,  624;  Ashley  v. 
Ashley,  3  Sim.  149;  Mutual  L.  Ins.  Co.  v. 
Allen,  138  Mass.  24,  62  Am.  Rep.  246;  Stein- 
back  V.  Diepenbrook,  1  App.  Div.  417,  37 
N.  Y.  Supp.  279. 

In  the  following  cases  the  contrary  is 
held: 

Wamock  v.  Davis,  104  U.  S.  776,  26  L. 
ed.  924,  4  Morrison,  Transcript,  93,  11  Fed. 
627,  note;  Langdon  v.  Union  Mut.  L.  Ins. 
Co.  14  Fed.  273;  Franklin  L.  Ins.  Co.  v. 
Haseeard,  41  Ind.  116,  13  Am.  Rep.  313; 
Dungan  v.  Mutual  Ben.  L.  Ins.  Co.  46  Md. 
469 ;  Franklin  L.  Ins.  Co.  v.  Sefton,  63  Ind. 
380;  Hutson  v.  Merrifield,  61  Ind.  24,  19 
Am.  Rep.  722;  Missouri  Valley  L.  Ins.  Co. 
v.  Bturges,  18  Kan.  93,  26  Am.  Rep.  761; 
Basye  v.  Adams,  81  Ky.  368;  Stevens  v. 
Warren,  101  Mass.  664;  Oilheri  v.  Moose, 
104  Pa.  74,  49  Am.  Rep.  670;  Swick  v. 
Home  Ins.  Co.  2  Dill.  160,  Fed.  Cas.  No. 
13,692;  Clark  v.  Allen,  11  R.  I.  439,  23  Am. 
Rep.  496;  Helmetag  v.  Miller,  76  Ala.  183, 
62  Am.  Rep.  316;  Missouri  Valley  L.  Ins. 
Co.  v.  McCrum,  36  Kan.  146,  12  Pac.  617; 
Kessler  v.  Kuhns,  1  Ind.  App.  611,  27  N.  E. 
980;  Mutual  L.  Ins.  Co.  v.  Armstrong,  117 
U.  S.  691,  29  L.  ed.  997,  6  Sup.  Ct.  Rep. 
877;  Price  v.  Supreme  Lodge,  K.  of  H.  68 
Tex.  361,  4  S.  W.  633;  Schonfield  v.  Turner, 
76  Tex.  324,  7  L.  R.  A.  189,  12  S.  W.  626; 
Michigan  Mut.  Ben.  Asso.  v.  Rolfe,  76  Mich. 
146,  42  N.  W.  1094;  Doumey  v.  Hoffer,  110 
Pa.  109,  20  Atl.  666 ;  Cooke,  Life  Ins.  §  73. 

Even  if  the  first  view  be  adopted  by  this 
court,  and  if  the  assignment  should  be  re- 
garded as  valid,  because  executed  in  pur- 
suance of  a  valid  agreement  to  assign,  the 
plaintiff  must  fail  because  the  policy  never 
had  a  legal  inception  in  Mary  Brothers*s 
hands.  It  was  procured  for  the  benefit  of 
Hinton,  and  paid  for  with  his  money,  he 
having  no  insurable  interest. 

A  person  who  has  no  insurable  interest 
in  the  life  of  another  cannot  procure  the 
life  of  the  person  to  be  insured  for  his  ben- 
efit, he  paying  the  premiums. 

Burhage  v.  Windley,  108  N.  C.  367,  12  L. 
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R.  A.  409,  12  S.  E.  839;  Trinity  College  v. 
Travelers'  Ins.  Co.  113  N.  C.  244,  22  L.  R. 
A.  291,  18  S.  E.  176;  Keystone  Mut.  Ben. 
Asso.  V.  Norris,  116  Pa.  446,  2  Am.  St.  Rep. 
672,  8  Atl.  638. 

It  is  against  public  policy  to  wager  on 
human  life,  or  to  tempt  one  who  will  be 
benefited  by  the  death  of  another  to  hasten 
that  death. 

It  is  a  fraud  upon  the  insurance  company 
to  increase  the  moral  hazard  of  the  risk 
without  notice  to  it. 

Trinity  College  v.  Travelers'  Ins.  Co.  113 
N.  C.  244,  22  L.  R.  A.  291,  18  S.  E.  176; 
Burhage  v.  Windley,  108  N.  C.  361,  12  L. 
R.  A.  409,  12  S.  £.  839;  Wamock  v.  Davis, 
104  U.  S.  779,  26  L.  ed.  926;  MissouH  VaU 
ley  L.  Ins.  Co.  v.  McCrum,  36  Kan.  149,  12 
Pac.  617. 

The  law  will  not  permit  itself  to  be  evad- 
ed by  indirection.  It  will  look  beneath  the 
surface  and  ascertain  the  truth. 

Shilling  v.  Accidental  Death  Ins.  Co.  2 
Hurlst.  A  N.  42,  26  L.  J.  Exch.  N.  S.  266, 
5  Week.  Rep.  667 ;  Brockway  v.  Mutual  Ben. 
L.  Ins.  Co.  9  Fed.  249. 

Messrs.  Pmden  Sc  Pmden  and  Shep- 
herd Sc  Shepherd,  for  appellee: 

Mrs.  Brothers  had  an  insurable  interest 
in  her  own  life,  and  the  policy  was  payable 
to  her  estate,  and  in  all  respects  regular  on 
its  face.  The  action  is  brought  by  her  ad- 
ministrator, and  the  proceeds  are  to  be  ad- 
ministered in  the  regular  course  of  adminis- 
tration. It  is  proposed  to  defeat  this  policy 
entirely  by  going  behind  its  written  terms 
and  showing  that,  while  it  purports  to  have 
been  made  for  the  benefit  of  the  insured,  it 
was  intended  to  be  for  the  benefit  of  one 
Hinton,  who  had  no  insurable  interest  in 
her  life.  It  cannot  be  defeated  in  this  man- 
ner by  parol  evidence. 

Kerr,  Ins.  p.  132. 

Even  if  Hinton  paid  the  premiums,  and 
it  was  understood  that  he  was  to  pay  them 
when  the  policy  was  issued,  it  would  not 
affect  the  validity  of  the  policy. 

May,  Ins.  349a;  Mutual  L.  Ins.  Co.  v. 
Blodgett,  8  Tex.  Civ.  App.  46,  27  S.  W. 
286. 

The  attempted  assignment  of  the  policy 
to  Hinton  was  void.  It  left  it  payable  to 
the  estate  of  the  insured,  and  it  is  her  ad- 
ministrator who  brings  this  suit  for  the 
benefit  of  all  the  creditors. 

Mutual  L.  Ins.  Co.  v.  Blodgett,  8  Tex. 
Civ.  App.  48,  27  S.  W.  286;  Pacifio  Mut.  L. 
Ins  Co.  V.  Williams,  79  Tex.  633.  15  S.  W. 
478;  Curtiss  v.  ^tna  L.  Ins.  Co.  90  CaL 
246,  26  Am.  St.  Rep.  114,  27  Pac.  211; 
Campbell  v.  New  England  Mut.  L.  Ins.  Co. 
98  Mass.  389;  Fairchild  v.  North  Eastern 
Mut.  Life  Asso.  61  Vt.  625;  Provident  L. 
Ins.  ds  Invest.  Co.  v.  Baum,  29  Ind.  236. 
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By  reason  of  her  inchoate  right  of  dower 
in  the  land  purchased  by  her  husband,  and 
upon  which  he  had  given  a  mortgage  for  the 
purchase  money,  she  was  so  related  as  to 
support  an  insurable  interest  in  the  cred- 
itor. 

Gore  V.  Totonsend,  105  N.  C.  228,  8  L.  R. 
A.  443,  11  S.  E.  160;  Trade  Ins.  Co,  v.  Bar- 
racliff,  46  N.  J.  L.  643,  46  Am.  Rep.  792; 
Harris  v.  York  Mut.  Ins,  Co.  50  Pa.  341  ; 
Joyce,  Ins.  S§  895,  1047 ;  Agricultural  Ins, 
Co,  V.  Clanoey,  9  111.  App.  137;  Cone  v. 
Niagara  F,  Ins.  Co,  60  N.  Y.  619;  McDonald 
V.  Black,  20  Ohio,  185,  66  Am.  Dec.  448; 
Hartford  Ins,  Co,  v.  Haas,  87  Ky.  531,  2 
L.  R.  A.  64,  9  S.  W.  720;  Home  Ins.  Co.  v. 
Field,  42  111.  App.  392. 

Connor,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  alleges  that  on  November  8, 
1897,  the  defendant  corporation  issued  its 
policy  to  Mary  F.  Brothers  for  the  sum  of 
$2,000,  payable  to  her  executors  or  admin- 
istrators, and  that  she  paid  the  premiums 

on  it  as  they  fell  due;  that  on  the 

day  of  July,  1900,  the  said  Mary  died  intes- 
tate, and  the  plaintiff  was  duly  appointed 
her  administrator;  that  proper  proofs  of 
death  were  duly  forwarded  to  and  accepted 
by  the  defendant,  and  demand  made  for  the 
payment  of  the  amount  of  said  policy,  and 
refused.  The  defendant,  answering,  admit- 
ted issuing  the  policy,  denied  that  Mary  F. 
Brothers  paid  the  premiums,  admitted  the 
death,  and  denied  that  proper  proofs  of 
death  were  forwarded  to  and  accepted  by 
the  defendant.  The  defendant  also  alleged 
that  certain  statements  made  by  the  insured 
in  regard  to  her  health  were  false ;  that  such 
statements  were  by  the  terms  of  the  policy 
made  a  part  of  the  consideration  upon  which 
it  was  issued,  etc.  For  a  further  defense 
the  defendant  alleged  that,  on  and  before 
the  date  of  the  policy,  Mary  F.  Brothers 
was  the  wife  of  Joseph  S.  Brothers;  that 
said  Joseph  purchased  from  C.  L.  Hinton, 
a  son  of  the  plaintiff,  a  tract  of  land,  which 
he  represented  to  contain  150  acres,  for 
which  the  said  Joseph  promised  to  pay  $2,- 
000;  that  said  0.  L.  Hinton  executed  a 
deed  to  the  said  Joseph,  and  at  the  same 
time,  and  as  a  part  of  the  transaction,  the 
said  Joseph  executed  his  note  to  C.  L.  Hin- 
ton for  $2,000,  and  a  mortgage  on  said  land 
to  secure  its  payment;  that  the  plaintiff 
was  the  real  owner  of  the  land,  and  that  C. 
L.  Hinton  acted  for  his  benefit  in  the  sale 
thereof;  that  on  November  2,  1897,  he 
transferred  said  note  to  the  plaintiff;  that 
the  tract  of  land  contained  only  107  acres, 
and  was  not  worth  more  than  $500,  as  was 
well  known  to  both  parties  to  said  con- 
tract; that  before  November  2,  1897,  it  was 
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agreed  between  said  Joseph  and  the  plain- 
tiff that  said  Joseph  should  insure  his 
life  for  the  sum  of  $2,000  to  secure  the 
said  indebtedness;  that  in  consequence  of 
said  agreement  the  said  Joseph  made  ap- 
plication for  such  insurance,  but  the  ap- 
plication was  rejected  by  the  company  to 
which  it  was  addressed;  that  thereafter, 
and  before  the  2d  day  of  November,  the 
plaintiff  requested  the  said  Mary  F.  Broth- 
ers to  insure  her  life  to  secure  the  said  in- 
debtedness; that,  pursuant  to  such  request, 
she  made  application  to  the  defendant  for  a 
certificate  of  membership;  that,  upon  the 
faith  of  the  representations  made  in  the  ap- 
plication, a  certificate  was  issued,  payable 
to  the  estate  of  Mary  F.  Brothers;  that  the 
plaintiff,  having  no  insurable  interest  in 
the  life  of  said  Mary,  and  well  knowing  that 
the  defendant  would  not  issue  a  certificate 
to  said  Mary,  payable  to  him  as  beneficiary, 
wrongfully  and  unlawfully  entered  into  an 
agreement  with  the  said  Mary  and  the  said 
Joseph,  before  or  at  the  date  of  the  appli- 
cation for  said  certificate,  by  which  it  was 
agreed  that  the  said  policy  should,  on  its 
face,  be  made  payable  to  the  estate  of  the 
said  Mary,  but  that  the  plaintiff  should 
pay  any  and  all  dues  and  assessments  upon 
said  policy,  and  upon  her  death  the  amount 
of  said  policy  should  be  paid  to  the  plaintiff 
in  full  of  the  indebtedness  of  said  Joseph, 
and  he  would  cancel  the  said  mortgage,  etc. ; 
that  at  the  time  of  or  before  making  such 
application  the  said  Mary  promised  and 
agreed  to  assign  said  policy  to  the  plaintiff; 
that,  pursuant  to  said  agreement,  the  plain- 
tiff paid  the  admission  fee,  and  all  dues 
and  assessments  levied  upon  said  policy; 
that   in  pursuance  of  said   agreement  the 

said  Mary  on  the day  of  December, 

1897,  executed  an  assignment  of  said  certifi- 
cate or  policy  to  the  plaintiff,  a  copy  of 
said  assignment  being  attached  to  the  an- 
swer; that  the  husband  of  the  said  Mary 
did  not  sign  or  consent  in  writing  to  the 
execution  of  said  agreement,  and  no  notice 
of  the  assignment  was  given  to  the  defend- 
ant until  after  the  death  of  the  said  Mary 
F.  Brothers;  that  upon  the  death  of  said 
Mary  the  plaintiff  notified  the  defendant 
that  he  was  the  holder  of  said  policy  by 
assignment,  made  proof  of  claim  as  such, 
and  requested  payment  of  the  amount  there- 
of;  the  defendant  refused  to  pay  the  amount 
to  the  plaintiff,  or  to  recognize  him  as  as- 
signee, whereupon  the  plaintiff  demanded 
payment  to  him  as  administrator;  that, 
while  this  action  is  prosecuted  by  the  plain- 
tiff as  administrator,  the  purpose  is  to  se- 
cure the  payment  thereof  for  his  sole  bene- 
fit, personally,  in  pursuance  of  the  said 
agreement;  that  the  plaintiff  had  no  in- 
surable  interest   in   the   life   of   Mary   F« 
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Brothers;  and  that  the  agreement  between 
the  plaintiff,  Joseph  S.,  and  Mary  F.,  was 
a  fraud  upon  the  defendant,  and  the  policy 
was  a  wager,  and,  in  consequence  thereof, 
void. 

It  is  provided  in  the  policy  that  no  as- 
signment or  change  of  beneficiary  shall  be 
valid  without  the  .consent  of  the  company; 
that  the  assignee  must  have  an  insurable  in- 
terest. The  plaintiflf  filed  no  reply  to  the 
new  matter  set  up  in  the  answer.  The  de- 
fendant made  a  motion,  before  answering, 
to  set  aside  the  service  of  summons  on  the 
insurance  commissioner.  This  was  refused, 
and  the  defendant  excepted.  This  question 
has  been  settled  adversely  to  the  defend- 
ant, and  the  exception  cannot  be  sustained. 
Moore  v.  Mutual  Reserve  Fund  Life  Asso, 
129  N.  C.  31,  39  S.  E.  637. 

When  the  cause  was  called  for  trial,  the 
defendant  tendered  a  series  of  issues  direct- 
ed to  the  several  matters  set  up  in  the  an- 
swer by  way  of  defense  to  the  action.  The 
plaintiff  objected,  and  the  court  declined  to 
submit  either  of  the  defendant's  issues,  to 
which  exception  was  noted.  The  court 
thereupon  submitted  the  following  issues: 
"  ( 1 )  Is  defendant  company  indebted  to  the 
plaintiff  as  alleged  in  the  complaint?  (2) 
If  so,  in  what  sum?  (3)  Did  Mary  F. 
Brothers  obtain  the  policy  of  insurance  by 
fraudulent  representation?"  The  defendant 
excepted.  It  was  admitted  that  the  said 
Mary  was  dead,  and  the  plaintiff  was  her 
administrator.  The  plaintiff  introduced  the 
policy  and  so  much  of  the  answer  as  ad- 
mitted the  receipt  of  proofs  of  loss,  and 
rested.  The  defendant  introduced  Joseph  S. 
Brothers,  and  proposed  to  prove  by  him 
each  and  every  allegation  in  the  answer,  as 
a  further  defense,  as  above  set  forth.  The 
questions  propounded  to  the  witness  are 
set  forth  in  full  in  the  case  on  appeal,  and 
cover  each  and  every  one  of  said  allegations. 
To  this  testimony  the  plaintiff  objected. 
The  objections  were  all  sustained,  and  the 
defendant  excepted.  There  were  other  ex- 
ceptions to  the  exclusion  of  testimony  in 
regard  to  the  physical  condition  of  the  in- 
sured, and  it  may  be  that  they  will  not 
arise  upon  another  trial. 

Without  entering  into  a  discussion  of  the 
several  exceptions  bearing  upon  this  phase 
of  the  case,  we  think  there  was  evidence 
proper  to  be  submitted  to  the  jury,  under 
proper  instructions,  upon  the  third  or  some 
appropriate  issue  directed  to  the  questions 
raised  by  the  defense  in  regard  to  the  con- 
dition of  the  health  of  the  insured  at  the 
time  the  policy  was  issued,  and  the  repre- 
sentations made  by  her  in  the  application. 

The  defendant  also  offered  to  prove  that 
Mary  F.  Brothers  was  a  woman  of  no  prop- 
erty with  which  to  pay  life  insurance  pre- 
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miums  or  assessments,  and  no  capacity  or 
ability  to  earn  any  money  for  that  purpose. 
This  testimony,  upon  objection,  was  exclud- 
ed, and  the  defendant  excepted.  The  de- 
fendant offered  to  read  the  assignment  in 
evidence.  Upon  the  plaintiff's  objection,  it 
was  excluded,  and  the  defendant  excepted. 
There  was  evidence  tending  to  show  that 
Mary  F.  Brothers  worked  in  the  field,  did 
washing,  picked  cotton,  and  performed  other 
like  labor.  She  died  a  few  months  after 
giving  birth  to  twins.  She  was  illiterate 
and  unable  to  sign  her  name. 

The  plain tiff*s  contention  is  that  the  en- 
tire testimony,  if  admitted,  failed  to  show 
any  defense  to  the  action.  If  he  is  correct 
in  this,  of  course,  such  testimony  was  imma- 
terial, and  its  rejection  harmless.  The  pro- 
posed testimony  was  clearly  relevant  to  the 
issue,  and  the  witness  competent  to  tes- 
tify to  such  facts  as  were  within  his  knowl- 
edge. 

It  would  seem  very  clear  that  if  the  tes- 
timony offered  by  the  defendant  is  true,  as 
we  must,  for  the  purpose  of  disposing  of 
this  appeal,  take  it  to  be,  a  fraud  was 
practised  upon  the  insurance  company.  It 
is  expressly  alleged,  and  in  support  of  the 
allegation  was  proposed  to  be  shown,  "that 
John  L.  Hinton  had  no  insurable  interest 
in  the  life  of  Mary  F.  Brothers,  and,  well 
knowing  that  the  defendant  would  not  issue 
a  certificate  of  membership  on  the  life  of 
said  Mary  F.  Brothers,  payable  to  him,  as 
beneficiary,  entered  into  an  agreement  with 
the  said  Mary  F.  Brothers  and  the  said 
Joseph  S.  Brothers,  her  husband,  before  or 
at  the  date  of  the  application  for  the  certifi- 
cate of  membership  or  policy  of  insurance, 
by  which  it  was  agreed  that  the  said  policy 
should  on  its  face  be  made  payable  to  the 
estate  of  the  said  Mary  F.  Brothers,  but 
that  said  John  L.  Hinton  should  pay  any 
and  all  dues  and  assessments  upon  said 
policy,  and  upon  her  death  the  amount  of 
said  policy  should  be  paid  to  the  said  John 
L.  Hinton,  who,  upon  receipt  of  the  amount 
thereof  from  the  defendant,  should  receive 
the  same  in  full  payment  of  the  indebtedness 
of  said  Joseph  S.*  Brothers  to  him,  and  that 
he  should  thereupon  cancel  and  discharge 
the  said  mortgage  upon  the  said  tract  of 
land.  .  .  ."  In  the  light  of  the  further 
testimony  proposed  to  be  introduced  that 
the  real  value  of  the  land  sold  was  but 
$500,  and  that  the  plaintiff  paid  the  pre- 
miums and  assessments,  and  within  a  month 
after  the  policy  was  issued  the  said  Mary 
assigned  it  to  the  plaintiff,  and  that  none 
of  these  facts  were  known  to  the  defendant, 
although  there  was  a  plain  provision  in  the 
policy  that  no  assignment  should  be  valid 
until  notice  given  to  the  company,  the  de- 
fendant was  entitled  to  have  an  issue  sub- 
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xnitted  to  the  jury,  inquiring  as  to  the  truth 
of  the  allegations;  and,  in  our  opinion,  the 
proposed  testimony  was  material  and  com- 
petent to  be  heard  and  considered  by  them 
upon  such  issue. 

The  defendant  further  says  that  the  pol- 
icy was  what  is  known  in  the  books  as  a 
wager  upon  the  life  of  Mary  F.  Brothers, 
and  therefore  void  as  against  public  policy. 
Whatever  conflict  there  may  be — and  it 
must  be  conceded  that  there  is  very  much 
— as  to  what  constitutes  an  insurable  inter- 
est in  the  life  of  a  person,  this  court  has 
adopted  a  well-defined  principle  which  meets 
our  approral. 

Burwell,  J.,  in  Trinity  College  v.  Trav- 
elers' Inn,  Oo,  113  N.  C.  244,  22  L.  R.  A. 
291,  18  S.  E.  175,  after  naming  several  cases, 
says:  **These  instances  and  others  that 
might  be  mentioned  seem  to  show  that,  ex- 
cept in  cases  where  there  are  ties  of  blood 
or  marriage,  the  expectation  of  advantage 
from  the  continuance  of  the  life  insured,  in 
order  to  be  reasonable,  as  the  law  counts 
reasonableness,  must  be  founded  in  the  ex- 
istence of  some  contracts  between  the  per- 
son whose  life  is  insured  and  the  beneficiary, 
the  fulfilment  of  which  the  death  will  pre- 
vent; it  must  appear  that  by  the  death 
there  may  come  damage  which  can  be  esti- 
mated under  some  rule  of  law,  for  which 
loss  or  damage  the  insurance  company  has 
undertaken  to  indemnify  the  beneficiary  un- 
der its  policy.  When  this  contractual  rela- 
tion does  not  exist,  and  there  are  no  ties 
of  blood  or  marriage,  an  insurance  policy 
becomes  what  the  law  denominates  a  wager- 
ing contract;  and»  under  its  rules,  made 
and  enforced  in  the  interest  of  the  best 
public  policy,  all  such  contracts  must  be  de- 
clared illegal  and  void,  no  matter  what  good 
object  the  parties  may  really  have  in  view." 
Merrimon,  J.,  in  Burbage  v.  Windley,  108 
N.  C.  367,  12  L.  R.  A.  409,  12  S.  E.  839, 
says:  "As  the  assured  had  no  insurable 
interest  in  the  life  of  the  cestui  que  vie,  the 
contract  was  simply  a  wager."  In  that  case 
the  premiums  were  paid  by  the  beneficiary. 
In  Albert  v.  Mutual  L.  Ins.  Co.  122  N.  C. 
92,  65  Am.  St.  Rep.  693,  30  S.  E.  327,  the 
policy  was  taken  out  by  the  insured,  and 
premiums  paid  by  her.  This  court  sustained 
the  policy.  We  have  no  disposition  to  ques- 
tion that  case.  The  writer,  if  the  question 
was  an  open  one  in  this  state,  would  feel 
constrained  to  follow  the  authorities  hold- 
ing the  contrary  view.  The  decision  is  sus- 
tained by  the  authorities  cited.  The  tes- 
timony proposed  in  this  case  was  that  the 
agreement  was  made  before  or  at  the  time 
of  the  application,  and  that  the  plaintiff 
was  to  pay  the  entrance  fee  and  all  further 
assessments;  he  not  then  having,  or  expect- 
ing to  have,  any  insurable  interest  in  the 
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life  of  the  insured.  This  is  a  very  different 
case  from  one  where  the  insured  has  taken 
out  a  valid  policy,  paying  the  premium 
thereon,  and,  either  as  a  gift  to  some  friend, 
or  as  collateral  security  to  a  debt,  assigns 
the  policy  with  the  knowledge  of  the  com- 
pany. The  plaintiff  was  to  be  paid  his 
debt  from  the  proceeds  of  the  policy,  he 
paying  all  of  the  premiums  and  awaiting 
her  death  to  reap  the  profits  of  his  bargain. 
In  Ruse  v.  Mutual  Ben.  L.  Ins.  Co.  23  N. 
Y.  516,  Selden,  J.,  says:  "A  policy  obtained 
by  a  party  who  has  no  interest  in  the  sub- 
ject of  insurance  is  a  mere  wager  policy. 
W^agers  in  general  (that  is,  innocent  wag- 
ers) are  at  common  law  valid,  but  wagers 
involving  any  immorality  or  crime,  or  in 
conflict  with  any  principle  of  public  policy, 
are  void.  To  which  of  these  classes,  then, 
does  a  wagering  policy  of  insurance  be- 
long? .  .  .  Such  policies,  if  valid,  not 
only  afford  facilities  for  a  demoralizing  sys- 
tem of  gaming,  but  furnish  strong  tempta- 
tion to  the  party  interested  to  bring  about, 
if  possible,  the  event  insured  against."  The 
learned  justice  traces  the  history  of  the 
law  and  its  development  in  England,  re- 
sulting in  the  passage  of  the  act  of  Parlia- 
ment declaring  all  such  policies  ^oid,  say- 
ing: "My  conclusion,  therefore,  is  that  the 
statute  of  14  George  III.,  avoiding  wager 
policies  upon  lives,  was  simply  declaratory 
of  the  common  law,  and  that  all  such  poli- 
cies would  have  been  void  independently  of 
that  act."  Burbage  v.  Windley,  108  N.  C. 
357,  12  L.  R.  A.  409,  12  S.  E.  839. 

While  there  are  conflicting  decisions  in 
this  country,  a  careful  examination  of  them 
brings  us  to  the  conclusion  that  the  fore- 
going is  the  sound  view  of  the  subject.  "Of 
all  wagering  contracts,  those  concerning  the 
lives  of  human  beings  should  receive  the 
strongest,  the  most  emphatic,  and  the  most 
persistent  condemnation."  Missouri  Valley 
L.  Ins.  Co.  V.  SturgeSy  18  Kan.  93,  26  Am. 
Rep.  761 ;  Price  v.  Supreme  Lodge.  K.  of  H. 
68  Tex.  366,  4  S.  W.  633;  Connecticut  Mut. 
L.  Ins.  Co.  V.  Schaefer,  94  U.  S.  457,  24  L. 
ed.  251.  Mr.  Justice  Field,  in  Wamock  v. 
Davis,  104  XJ.  S.  775,  779,  26  L.  ed.  924,  926, 
says:  "Such  policies  have  a  tendency  to 
create  a  desire  for  the  event.  They  are, 
therefore,  independently  of  any  statute  on 
the  subject,  condemned  as  being  against 
public  policy."    May,  Ins.  4th  ed.  44,  45. 

The  plaintiff,  however,  says  that,  conced- 
ing this  to  be  the  law,  the  insured  had  an 
insurable  interest  in  her  own  life ;  the  policy 
was  valid  when  issued;  the  assignment,  be- 
ing invalid,  did  not  affect  the  integrity  of 
the  policy;  that  the  right  to  maintain  this 
action  by  the  administrator  of  the  insured 
is  not  affected  by  the  void  assignment.  It 
is  held  in  many  cases,  and  we  have  no  dis- 
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poBition  to  question  the  principle,  that  every 
person  has  an  insurable  interest  in  his  own 
life,  and  may  insure  his  life  for  the  benefit 
of  his  executors,  administrators,  or  assigns; 
that  such  policy,  being  valid,  may  be  as- 
signed to  one  having  an  insurable  interest. 
We  do  not  question  the  validity  of  assign- 
ments of  life  insurance  policies  to  a  cred- 
itor, or  the  right  of  the  creditor  to  receive 
the  amount  of  his  debt,  together  with  such 
sums  as  he  has  paid  on  account  of  assess- 
ments or  premiums,  or  an  assignment  to 
one  having  any  other  insurable  interest. 
That  a  creditor  has  an  insurable  interest  in 
the  life  of  his  debtor  is  well  settled.  When 
the  assignment  of  a  policy  is  made  in  good 
faith  to  secure  a  subsisting  debt,  or  a  pres- 
ent loan,  or  a  debt  then  contracted,  the 
courts  have  sustained  such  assignment,  cer- 
tainly to  the  extent  of  such  indebtedness 
and  premiums  paid  out  to  keep  the  policy 
alive.  Cammack  v.  Lewis,  15  Wall.  643, 
21  L.  ed.  244;  Connecticut  Mut.  L,  Ins,  Co, 
v.  Schaefer,  94  U.  S.  467,  24  L.  ed.  251; 
and  Wamock  v.  Davis,  104  U.  S.  775,  26 
L.  ed.  924 ;  May,  Ins.  80  et  seq.  The  defense 
made  and  the  testimony  proposed  to  be  in- 
troduced go  very  far  beyond  the  principle 
upon  which  these  cases  rest.  The  allega- 
tion here  is  that,  at  and  before  the  applica- 
tion wafl  made,  there  was  an  agreement  be- 
tween the  plaintiff,  the  husband,  and  the 
insured  that  the  policy,  although,  in  truth 
and  in  fact,  it  was  to  be  for  the  benefit  of 
the  plaintiff,  who  knew  that  he  had  no  in- 
surable interest  in  the  life  of  the  wife,  and 
knew  that  the  company  would  not  issue  the 
policy  payable  to  him,  should  be  made  pay- 
able to  the  estate  of  the  wife,  and  imme- 
diately assigned  to  the  plaintiff,  who  was 
to  pay  the  admission  fee  and  all  of  the 
premiums. 

In  Keystone  Mut,  Ben.  Asso,  v.  Norris, 
115  Pa.  446,  2  Am.  St.  Rep.  572,  8  Atl. 
638,  application  was  made  by  the  assured 
for,  and  a  policy  issued  on,  her  life,  pay- 
able to  her  son-in-law,  Norris.  Pursuant 
to  an  agreement  made  before  the  applica- 
tion, Norris  assigned  the  policy  to  one 
Spangler,  having  no  insurable  interest  in 
the  life  of  the  insured,  who  paid  all  of  the 
assessments.  Notice  of  the  assignment  was 
given  to  the  company.  Spangler  was  the 
medical  examiner  of  the  company,  and  it 
was  for  that  reason  the  policy  was  not 
made  payable  to  him.  Suit  was  brought 
upon  the  death  of  the  assured  by  Norris  to 
the  use  of  Spangler.  The  court  said:  "If, 
now,  we  admit  that  Norris  had  such  an  in- 
terest in  the  assured  as  would  have  war- 
ranted him  in  taking  a  policy  on  her  life, 
yet  that  fact  cannot  help  out  the  plaintiff's 
case,  since  the  policy  was  not  founded  on 
that  interest,  neither  was  it  for  the  benefit 
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of  Norris,  but  for  the  benefit  of  one  who 
had  no  interest  whatever  in  the  insured's 
life."  The  principle  upon  which  the  testi- 
mony offered  by  the  defendant  Is  made  ma- 
terial is  thus  stated  by  the  supreme  court  of 
Texas  in  Equitable  L.  Ins,  Co.  v.  Hazlewood, 
75  Tex.  338,  7  L.  R.  A.  217,  16  Am.  St 
Rep.  893,  12  S.  W.  621,  quoting  from  Bishop 
on  Life  Insurance:  "The  question  is  wheth- 
er the  policy  was  in  fact  intended  to  be 
what  it  purports  to  be,  or  whether  the  form 
was  adopted  as  a  cover  for  a  mere  wager. 
If  the  plaintiff  and  the  insured  confederate 
together  to  procure  a  policy  for  the  plain- 
tiff's benefit,  when  he  is  not,  and  does  not 
expect  to  be,  a  creditor  of  the  insured,  and 
with  a  view  of  having  the  policy  assigned  to 
him  without  consideration,  the  policy  is 
void."  There  are  respectable  authorities 
which  hold  that  the  assignment  of  the  pol- 
icy, without  regard  to  any  pre-existing 
agreement,  to  one  having  no  insurable  in- 
terest, is  a  fraud  upon  the  company,  against 
public  policy,  and  therefore  avoids  the  pol- 
icy. This  view  is  strongly  stated  by  Hor- 
ton,  Ch.  J.,  in  Missouri  Valley  L.  Ins.  Co, 
V.  MoCrum,  36  Kan.  146,  59  Am.  Rep.  537, 
12  Pac.  517.  To  the  suggestion  that  the  at- 
tempted assignment  was  void,  he  says:  "The 
law  does  not  tolerate  attempted  frauds  any 
more  than  it  does  those  that  are  consum- 
mated. ...  If  the  beneficiaries  can  now 
recover,  they  are  doubly  benefited  by  the 
questionable  transaction  in  which  they  were 
engaged." 

The  supreme  court  of  Pennsylvania,  in 
Gilbert  v.  Moose,  104  Pa.  74,  49  Am.  Rep. 
570,  expresses  itself  in  very  vigorous  terms 
regarding  wagering  life  insurance  contracts 
in  every  form:  "The  very  foundation  of 
that  doctrine  is  that  no  one  shall  have  a 
beneficial  interest  of  any  kind  in  a  life 
policy,  who  is  not  presumed  to  be  interest- 
ed in  the  preservation  of  the  life  in- 
sured. .  .  .  The  beneficiary  is  directly 
interested  in  the  death  of  the  assured. 
Moreover,  if  such  a  transaction  were  per- 
mitted, the  wager  could  always  be  concealed 
under  the  mere  form  of  the  policy.  Nor 
can  we  see  that,  did  the  defendant's  case 
depend  on  an  assignment  directly  from 
Moose  to  himself,  how  it  would  be  bettered 
in  the  least."  The  opinion  concludes  with 
these  words:  "So  fraught  with  dishonesty 
and  disaster,  and  so  dangerous  even  to  hu- 
man life,  has  this  life  insurance  gambling 
become,  that  its  toleration  in  a  court  of 
justice  ought  not  for  one  moment  to  be 
thought  of."  Mr.  May,  in  the  last  edition 
of  his  work  on  Insurance,  comes  to  the  same 
conclusion:  "And  although  innocent  wagers 
were  once  sustained,  the  courts  will  not 
now  waflte  their  time  in  discussing  the  ques- 
tion whether  what  is  substantially  a  wager 
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ought  or  ought  not  to  be  held  good  upon 
a^y  grounds.  Under  the  influence  of  a 
healthy  public  sentiment,  they  have  become 
impatient  of  investigating  disputes  founded 
upon  any  species  of  gambling,  and  almost 
without  exception  refuse  to  enforce  a  con- 
tract supported  by  such  a  subject-matter." 
May  on  Insurance,  74.  It  is  said,  however, 
that  the  suit  is  by  the  plaintiff  as  adminis- 
trator, and  the  recovery  will  be  for  the  ben- 
efit of  the  estate  of  Mary  F.  Brothers.  The 
record  shows  that  the  defendant  offered  to 
show  that,  while  the  action  is  prosecuted 
in  the  name  of  the  plaintiff  as  administra- 
tor, the  purpose  thereof  is  to  secure  the 
payment  of  the  policy  for  the  sole  benefit 
of  the  said  John  L.  Hinton  personally,  in 
pursuance  of  the  agreement  set  forth  in 
the  answer.  This  was  excluded.  If  this 
were  proved,  it  would  be  a  singular  result 
if  by  this  means  the  plaintiff  can  reap  the 
profits  of  a  contract  denounced  by  the  law 
as  contrary  to  public  policy.  If  the  agree- 
ment alleged  to  have  been  made  by  the  par- 
ties to  the  transaction  is  shown  by  compe- 
tent evidence,  and  found  by  the  verdict  of  a 
jury,  it  would  be  a  reproach  to  the  law  if 
the  two  living  parties  can  use  its  process 
to  gather  the  fruits  of  their  illegal  agree- 
ment after  the  death  of  the  one  who  was 
the  ignorant  and  passive  instrument  of  the 
scheme  to  make  profit  by  her  death.  The 
testimony  was  competent.  It  is  said,  how- 
ever, that  to  permit  the  testimony  to  be  in- 
troduced violates  the  rule  excluding  parol 
evidence  to  contradict  a  written  instrument. 
The  proposed  testimony  in  no  manner  con- 
tradicted the  terms  of  the  policy.  It  was 
offered  to  prove  an  agreement  collateral  to 
the  policy.  As  his  honor  excluded  the  en- 
tire testimony  offered  by  the  defendant,  as 
immaterial,  and  as  the  case  was  argued  be- 
fore us  upon  that  view,  we  cannot  indicate 
otherwise  than  by  the  general  principles 
announced  what  portions  of  it  are  com- 
petent. 

The  extent  of  our  decision  is  that  the  de- 
fendant is  entitled,  if  it  can,  to  show  that 
the  application  was  made  and  the  policy  ob- 
tained under  the  circumstances  and  for  the 
purposes  alleged,  and  that  the  defendant 
had  no  notice  of  the  agreement  or  of  the  as- 
signment of  the  policy. 

For  the  refusal  to  submit  the  issues  ten- 
dered by  the  defendant,  or  such  others  in 
lieu  thereof  as  the  court  may  think  proper, 
and  to  receive  testimony  material  and  tend- 
ing to  prove  the  affirmative  of  the  issues, 
there  moat  he  a  new  trial. 

Walker,  J.,  concurring: 

I  concur  in  the  result  of  this  appeal,  upon 
the  ground  first  stated  by  the  court  in  its 
opinion,  namely,  that  the  defendant  is  en- 
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titled  to  a  new  trial  because  of  the  errone- 
ous ruling  of  the  presiding  judge  upon  the 
question  as  to  the  condition  of  the  health 
of  the  insured  at  the  time  she  applied  for 
the  policy  and  the  same  was  issued  to  her, 
and  as  to  the  representations  made  in  the 
application.  This  error  extends  to  all  the 
issues,  as  a  false,  fraudulent,  and  material 
representation  in  regard  to  the  state  of  the 
insured's  health,  if  found  by  the  jury,  will 
vitiate  the  policy. 


Aldermen,  etc.,  of  WINSTON  et  al.,  Appta., 

V, 

Ernest  E.  BEESON  et  al. 


(. 


.N.  C. 
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1.  A  concern  'vrbicli  aella  tradlntf^ 
■tampM  to  mercl&antM*  to  be  elven  to 
customers  as  an  Inducement  to  secure  their 
trade,  and  which  redeems  the  stamps  with 
articles  kept  in  stock  for  that  purpose,  does 
not  conduct  a  sift  enterprise  within  the 
meaning  of  a  statute  authorizing  municipal 
corporations  to  Impose  taxes  on  such  enter- 
prises in  the  same  manner  as  upon  lotter- 
ies. 

2.  The  fact  that  one  'vrho  «ell«  tradlngr 
■tamps  to  be  viven  to  merchants  and 
redeemed  by  him  may  profit  by  the  fail- 
ure to  present  same  stamps  for  redemption 
does  net  Introduce  such  an  element  of  chance 
into  the  transaction  as  to  make  it  a  lottery 
or  sift  enterprise. 

(May  3,  1904.) 

A  PPEAL  by  plaintiffs  from  a  judgment  of 
the  Superior  Court  for  Forsyth  County 
in  defendants'  favor  in  a  prosecution  for 
selling  trading  stamps  without  having  ob- 
tained the  license  required  by  a  municipal 
ordinance.    Affirmed, 

Statement  by  Walker,  J.: 

The  defendant  the  Sperry  &  Hutchinson 
Company  was  tried  in  the  superior  court  up- 
on appeal  from  the  mayor  of  Winston,  who 
fined  it  $20  for  issuing  and  selling  to  mer- 
chants what  are  known  as  ^'trading  stamps," 
without  obtaining  a  license  so  to  do,  con- 
trary to  the  provisions  of  an  ordinance  of 
that  city  forbidding  the  sale  of  such  stamps 
to  merchants  or  manufacturers,  or  the  use 
of  the  same  by  the  latter,  without  having 
paid  the  license  tax  of  $50  imposed  by  the 
ordinance  for  the  privilege;  and  the  defend- 
ant Beeson  was  tried  for  issuing  and  sell- 


NoTE. — As  to  constitutionality  of  statute  im- 
poslDK  license  tax  on  merchants  using  trading 
stamps,  see,  in  this  series,  Fleetwood  v.  Read, 

47  L.  R.  A.  205. 

As  to  constitutionality  of  statute  prohibit- 
ing use  of  trading  stamps,  see  State  v.  Dalton, 

48  L.  R.  A.  775. 
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ing  trading  stamps  as  manager  and  agent  of 
his  ccNlefendant,  in  violation  of  the  said 
ordinance  passed  under  the  authority  given 
in  the  charter  of  the  city  of  Winston  ( S  65, 
subsec.  11),  which  is  as  follows:  "Each 
distiller  of  fruits  or  grains,  each  distiller  or 
compounder  of  spirituous  liquors,  each  gift 
enterprise  or  lottery,  each  railroad  company 
having  a  depot  or  office  in  town,  a  license 
tax  of  not  exceeding  $50  a  year."  It  is  not 
claimed  by  the  state  that  any  other  special 
authority  has  been  given  by  the  legislature, 
in  the  charter  of  Winston,  to  impose  a  li- 
cense tax  of  $50  upon  the  defendants,  ex- 
cept that  contained  in  the  above  extract 
from  the  charter.  Subsection  13  of  S  66 
of  the  charter  provides  "that  the  board  of 
aldermen  shall  have  the  power  to  impose  a 
license  tax  on  any  business  carried  on  in 
the  city  of  Winston  not  before  enumerated 
herein,  not  to  exceed  $10  a  year."  Priv. 
Acts  1801,  p.  1362,  chap.  307,  as  amended 
by  Priv.  Acts  1899,  p.  206,  chap.  103.  No 
special  reference  is  made  in  the  verdict  to 
the  charter  of  the  city  as  contained  in  the 
two  chapters  of  the  acts  of  1891  and  1899, 
above  referred  to,  but  it  was  admitted  that 
the  present  charter  is  the  one  to  be  found 
in  those  two  chapters ;  and  counsel  referred 
to  the  charter  in  the  argument,  and  especi- 
ally to  the  provisions  of  it  which  relate  to 
taxation.  We  will  therefore  consider  it  as 
a  part  of  the  case.  It  may  be  that,  as  a 
section  of  the  charter  was  put  in  evidence, 
we  should  consider  the  other  sections  with- 
out any  agreement;  but,  however  that  may 
be,  we  hold  that,  under  the  circumstances, 
the  charter  as  a  whole  is  now  before  us. 

The  jury  returned  a  special  verdict  as  fol- 
lows: "That  the  Sperry  &  Hutchinson  Com- 
pany is  a  corporation  organized  under  the 
laws  of  the  state  of  New  Jersey,  and  the  de- 
fendant Ernest  E.  Beeson  is  th^  local  agtnt 
and  manager  thereof,  located  in  the  city  of 
Winston,  North  Carolina.  That  the  said  de- 
fendant Beeson,  for  and  on  behalf  of  his 
company,  located  a  business  in  the  city  of 
Winston  in  the  following  manner :  That  he 
first  applied  to  the  proper  officers,  and  paid 
the  license  fees  prescribed  by  the  revenue 
act  for  trading  stamp  companies,  and  duly 
received  his  license  for  doing  business  in  the 
said  county  and  state,  and  then  applied  to 
the  city  of  Winston,  asking  for  a  license, 
and  offering  to  pay  $10,  as  prescribed  by 
the  ordinances  of  the  city  for  advertising 
businesses,  whereupon  the  city,  through  its 
officers,  declined  to  grant  said  license  for 
less  than  $50.  Thereupon  the  defendants 
began  business  in  the  city  of  Winston.  That 
said  Beeson  approached  a  good  many  mer- 
chants in  various  businesses  in  the  city  of 
Winston,  and  entered  into  contracts  with 
them  to  use  what  was  known  as  a  'trading 
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stamp.'  That  he  did  on  the  30th  day  of  Oc- 
tober, 1903,  enter  into  a  contract  with  W.  B. 
Hudson,  which  contract  is  hereto  attached 
and  made  a  part  of  this  record,  and  marked 
'exhibit  No.  1.*  That,  in  carrying  out  said 
contract  with  said  Hudson  and  with  others, 
the  defendants  advertised  in  the  newspapers 
the  business  of  the  said  parties  with  whom 
it  had  contracted  for  one  week,  had  books 
called  'directories*  printed,  and  circulated 
throughout  the  town  in  the  various  homes 
and  business  establishments  in  the  city  of 
Winston,  which  books  contain  the  names  of 
the  various  merchants  with  whom  the  de- 
fendant company  had  contracted,  and  con- 
taining an  explanation  of  the  business,  and 
having  blank  leaves  diagramed  for  the  pur- 
pose of  pasting  thereon  stamps,  which  said 
book  is  made  a  part  of  this  record,  marked 
'exhibit  No.  2.'  That  the  defendant  com- 
pany, in  pursuance  of  this  contract  marked 
'exhibit  No.  1,'  promises  and  agrees  to  ad- 
vertise the  business  of  the  parties  with 
whom  it  contracts  in  various  forms  and 
ways,  and  to  induce  persons  to  go  to  the 
store  of  the  said  parties  with  whom  it  con- 
tracts, and  there  buy  goods  and  make  de- 
mand upon  the  merchants  for  trading 
stamps.  That  the  defendants  sold  to  the  said 
W.  B.  Hudson,  and  proposes  to  sell  to  all 
others,  certain  trading  stamps,  and  deliv- 
ered to  the  said  Hudson  one  pad  of  trading 
stamps,  containing  990  trading  stamps, 
which  arc  small  stamps,  about  the  size  of 
a  postage  stamp,  containing  certain  num- 
bers, and  the  name  of  the  Sperry  &  Hutch- 
inson Company,  which  stamps  are  exact  in 
form  as  those  which  will  be  foimd  pasted 
on  the  first  blank  leaf  of  exhibit  No.  2. 
That  these  stamps  are  sold  to  the  merchants 
for  about  one-half  cent  each,  and  it  con- 
tracts that,  on  demand  of  customers,  the 
merchants  will  give,  for  every  ten  cents 
worth  of  goods  which  he  sells  for  cash  to 
said  customers,  one  of  said  stamps.  That 
the  customer  gathers  said  stamps  in  this 
way,  and  when  he  obtains,  either  through 
his  own  purchases,  or  through  the  purchases 
of  others,  stamps  to  the  number  of  990, 
which  are  pasted  in  a  book  in  form  as  here- 
to attached,  marked  'exhibit  No.  2,*  he  then 
goes  to  the  storehouse  of  the  Sperry  & 
Hutchinson  Company,  which  is  established 
the  city  of  Winston,  and  managed  by  de- 
fendant Beeson,  and  there  selects  an  article 
of  merchandise.  That  said  articles  of  mer- 
chandise consist  of  furniture,  tableware,  and 
other  articles  of  virtue,  which  are  marked 
as  worth  one  book,  worth  two  books,  etc., 
meaning  that  990  stamps  aggregated,  and 
put  in  a  book  constitute  one  book,  and  en- 
titles the  holder  thereof  to  get  any  article 
of  his  own  selection  in  said  store,  which  is 
valued  and  labeled  for  one  book,  and  so  on. 
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That  the  Sperxy  &  Hutchinson  Company 
purchase  their  goods  and  merchandise  in 
large  quantities,  and  the  managers  of  the 
various  stores  make  requisition  to  the  gen- 
eral house  for  goods  as  they  are  needed  in 
the  various  establishments.  That  the  said 
merchandise  of  the  Sperry  &  Hutchinson 
Company  are  such  articles  as  are  usually 
found  in  stores  of  general  merchandise, 
and  those  labeled  'One  book'  are  ap- 
proximately worth  $4.50,  those  labeled 
'Two  books,'  $9.00  etc.,  and  will  com- 
pare favorably  in  price  with  the.  retail 
prices  of  such  articles  in  any  other 
establishment  in  the  city  of  Winston.  That 
the  defendant,  in  circulating  the  directory, 
which  is  marked  'exhibit  No.  2,'  in  order  to 
induce  persons  to  trade  with  the  merchants 
using  the  trading  stamps,  pastes  on  the  first 
blank  page  of  said  directory  ten  stamps, 
which  is  given  by  defendant  company,  with- 
out consideration,  to  the  persons  having  the 
directory.  That  these  and  all  other  stamps 
issued  by  merchants  are  redeemable  by  the 
Sperry  &  Hutchinson  Company  at  its  store 
in  Winston,  or  at  any  of  its  various  stores 
throughout  this  state  or  the  United  States, 
as  above  stated.  That  the  defendant  com- 
pany has  done  business  in  the  city  of  Hal- 
eigh  for  six  months,  and  at  this  time  four- 
teen sixteenths  of  the  stamps  issued  by  the 
merchants  have  been  presented  to  and  re- 
deemed by  the  defendant  company.  That 
no  percentage  is  found  of  the  number  of 
lapsed  stamps,  or  stamps  which  are  not  fi- 
nally redeemed.  That  in  North  Carolina 
there  are  at  this  time  storehouses  of  defend- 
ant company  located  and  doing  business, 
among  others,  in  the  cities  of  Raleigh, 
Greensboro,  Durham,  and  High  Point. 
That  there  is  no  time  limit  to  the  re- 
demption of  said  stamps.  That  they 
are  transferable  by  those  who  have 
them,  and  are  bound  under  the  con- 
tract, to  be  redeemed,  whenever  presented 
in  the  number  above  set  forth,  to  any  of  the 
various  houses  of  the  Sperry  &  Hutchinson 
Company.  That  the  contracts  of  defendant 
company  made  in  the  city  of  Winston  with 
others,  as  above  set  forth,  are  for  a  period 
of  one  year,  except  that  the  contract  which 
defendant  made  with  E.  W.  O'Hanlon  was 
as  follows:  That  it  differs  from  the  con- 
tract marked  'exhibit  No.  1,'  in  that  the 
words,  'parties  of  the  first  and  second  parts 
mutually  agree  that  this  agreement  shall  be 
and  remain  in  force  for  one  year  from  the 
date  of  the  opening  of  the  store  aforesaid 
of  the  party  of  the  first  part,'  were  stricken 
out  of  the  contract,  and  it  was  agreed  that 
the  contract  should  continue  at  the  option 
of  either  of  the  parties  to  said  contract, 
and  that  the  said  defendants  would  not 
enter  into  a  similar  contract  with  any  other 
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drug  store  in  Winston  during  the  continu- 
ance of  the  contract  with  the  said  E.  W. 
O'Hanlon.  That  the  defendant  Beeson  de- 
livered stamps  to  W.  B.  Hudson,  a  grocery 
merchant  in  the  city  of  Winston,  and  the 
said  Hudson  delivered  said  stamps  to  one 
of  his  customers,  according  to  the  terms  of 
the  contract  as  above  set  forth.  Defendant 
only  redeems  stamps  when  presented  in  a 
full  book,  consisting  of  990  stamps.  The 
portion  of  the  charter  of  Winston  and  the 
ordinance  under  which  defendant  was  arrest- 
ed appear  in  this  record  as  a  part  of  this 
verdict.  And  the  jurors  say  that  they  find 
the  foregoing  facts,  and,  if  upon  said  facts, 
the  defendant  is  guilty  in  law,  they  find 
him  guiUy,  and,  if  upon  the  foregoing  facts, 
the  defendant  is  not  guilty,  in  law,  they  find 
him  not  guilty." 

Messrs.  Watson,  Bnzton,  Sc  Watnon 
and  Robert  D.  Gilmer,  Attorney  General, 
for  appellants. 

Mr.  W.  Benton  Grlsp,  with  Messrs, 
Glenn,  Manly,  Sc  Hendren,  for  respond- 
ents: 

The  business  in  which  the  defendant  com- 
pany is  engaged  is  a  fair  and  legitimate  ad- 
vertising business. 

People  V.  (Hllson,  109  N.  Y.  389,  4  Am. 
St.  Rep.  465,  17  N.  E.  343;  Ex  parte  Mo- 
Kenna,  126  Cal.  429,  58  Pac.  916;  Young 
V.  Com,  9  Va.  Law  Reg.  618,  45  S.  E.  327 ; 
State  y.  Shugart,  138  Ala.  86,  35  So.  28. 

The  ordinance  in  question  is  ultra  vires 
and  void. 

A  "gift  enterprise"  is  "a  scheme  for  the 
division  or  distribution  of  certain  articles 
of  property,  to  be  determined  by  chance 
amongst  those  who  have  taken  shares  in 
the  scheme." 

1  Bouvier,  Law  Diet.  Rawle's  Rev.  884; 
Black,  Law  Diet.  539;  Anderson,  Law  Diet. 
588;  Lohman  v.  State,  81  Ind.  17;  State  v. 
Shugart,  138  Ala.  86,  35  So.  28;  State  v. 
Bryant,  74  N.  C.  207;  State  v.  Lumsden,  89 
N.  C.  572. 

The  right  to  have  the  stamps  redeemed  de- 
pends upon  no  contingency  whatsoever. 

The  business  conducted  by  these  defend- 
ants did  not  constitute  a  lottery,  or  a 
transaction  in  the  nature  of  a  lottery. 

State  V.  Dalton,  22  R.  I.  77,  48  L.  R.  A. 
775,  84  Am.  St.  Rep.  818,  46  Atl.  234; 
People  ex  reh  Madden  v.  Dycker,  72  App. 
Div.  308,  76  N.  Y.  Supp.  Ill ;  Ex  parte  Mo- 
Kenna,  126  Cal.  429,  58  Pac.  916;  State  v. 
Blacky  Circuit  Court  Baltimore  County,  Md. 
May  Term,  1902;  State  v.  Frankel,  Criminal 
Court  Baltimore  City,  September  Term, 
1902;  State  v.  Flaherty,  District  Court  Lan- 
caster County,  Neb.  Lincoln  Evening  News, 
July  27,  1903;  Young  v.  Com,  9  Va.  Law 
Reg.  618,  45  S.  E.  327;  State  v.  Shugart, 
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138  Ala.  86,  35  So.  28;  Com.  v.  Emerson, 
165  Mass.  146,  42  N.  E.  559;  Com.  v.  Siason, 
178  Mass.  678,  60  N.  E.  385;  People  v.  Qilh 
son,  109  N.  Y.  389,  4  Am.  St.  Rep.  465, 
17  N.  E.  343;  Yellow-Stone  Kit  v.  Btaie,  88 
Ala.  196,  7  L.  R.  A.  599,  16  Am.  St.  Rep. 
38,  7  So.  338. 

The  ordinance  in  question  is  discriminat- 
ing, prohibitory,  and  unreasonable,  and  is, 
therefore,  unconstitutional  and  void. 

Ex  parte  McKenna,  126  Gal.  429,  58  Pac. 
916;  Naehville  v.  Althrop,  6  Coldw.  554; 
Yick  Wo  V.  HopkUiSy  118  U.  S.  356,  30  L. 
ed.  220,  6  Sup.  Ct.  Rep.  1064;  People  v. 
Qillson,  109  N.  Y.  389,  4  Am.  St.  Rep.  465, 
17  N.  E.  343;  State  v.  Broadhelt,  89  Md. 
579,  45  L.  R.  A.  433,  73  Am.  St.  Rep.  201, 
43  Atl.  771 ;  Oulf,  C.  d  S.  F.  R.  Co.  v.  EUis, 
165  U.  S.  150,  41  L.  ed.  666,  17  Sup.  Ct. 
Rep.  255. 

Walker,  J.,  delivered  the  opinion  of  the 
court : 

It  is  provided  by  §  3800  of  the  Code  that 
cities  and  towns  may  levy  taxes  for  munici- 
pal purposes  on  all  persons,  privileges,  and 
subjects  within  the  corporate  limits  which 
are  liable  tu  taxation  for  state  and  county 
purposes.  By  the  revenue  act  of  1903,  pp. 
337,  348,  chap.  247,  S§  51,  76,  a  license 
tax  of  $20  is  imposed  ''on  any  gift  enter- 
prise or  any  person  or  establishment  offering 
any  article  for  saJe  and  proposing  to  present 
a  purchaser  with  a  gift  or  prize  as  an  in- 
ducement to  purchase,"  and  a  license  tax  of 
$50  in  each  county  where  the  business  is 
conducted  is  imposed  "upon  every  person, 
firm,  or  corporation,  who  issues  or  sells  to 
merchants  or  manufacturers  any  trading 
stamps  or  other  devices  to  be  redeemed  by 
the  person  issuing  or  selling  the  same." 
The  city  of  Winston  could,  therefore,  have 
required  the  defendant  corporation  to  pay 
a  license  tax  of  $50,  under  S  3800  of  the 
Code  and  S  76  of  the  revenue  act,  if  it  were 
not  for  the  clause  in  its  charter  by  which 
the  tax  on  all  subjects  not  otherwise  specifi- 
cally provided  for  is  limited  to  $10.  It  is 
not  provided  in  §  3800  that  cities  and  towns 
may  lay  taxes  to  the  same  amount  as  the 
state  and  counties  can  impose,  but  upon  the 
same  privileges  and  subjects  as  are  taxed 
for  state  and  county  purposes.  The  amount 
of  the  tax  is  left  to  be  determined  by  the 
charter  of  the  particular  city  or  town,  and, 
if  there  is  no  restriction  in  the  charter, 
then  by  ordinance;  but,  whenever  such  a 
limitation  upon  the  city  or  town  to  tax  is 
inserted  in  its  charter,  the  power  to  tax 
by  ordinance  or  otherwise  must  be  exercised 
within  the  limit  thus  fixed  by  the  law. 
Municipal  corporations  can  levy  no  taxes 
except  such  as  are  authorized  by  their  char- 
ters, or,  where  the  charters  are  silent,  such 
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as  are  otherwise  authorized  by  law.  Win- 
8ton  V.  Taylor,  99  N.  C.  210,  6  S.  E.  114; 
State  V.  Bean,  91  N.  C.  554;  Latta  ▼.  WU- 
Hams,  87  N.  C.  126.  All  these  cases  relate 
to  license  or  privilege  taxes.  As  to  taxes 
on  property,  see  Redmond  v.  Tarhoro,  106 
N.  C.  122,  7  L.  R.  A.  539,  10  S.  E.  846.  By 
these  considerations  and  authorities  we  are 
brought  to  the  conclusion  that  the  city  of 
Winston  had  no  authority  to  lay  a  privilege 
or  license  tax  upon  the  defendant  company 
exceeding  in  amount  $10,  which  is  the  maxi- 
mum allowed  by  its  charter,  unless  it  has 
acquired  the  power  to  exact  the  payment  of 
a  higher  tax  by  virtue  of  the  provisions  of 
§  65,  subsec.  11,  which  authorizes  it  to  im- 
pose on  "each  gift  enterprise  a  license  tax 
not  exceeding  $50  for  each  year." 

If  the  buHiness  as  conducted  by  the  de- 
fendant corporation  in  the  city  of  Winston 
is  a  "gift  enterprise,"  the  tax  was  lawfully 
imposed ;  but,  if  it  is  not  such  an  enterprise, 
the  defendants  were  justified  in  refusing  to 
pay  the  tax,  and  the  judgment  below  was 
right.  In  this  contention  between  the  par- 
ties, after  a  careful  examination  of  the  au- 
thorities and  a  consideration  of  the  question 
involved,  we  are  with  the  defendants,  as  we 
think  it  must  be  conceded  that,  unless  the 
city  had  the  power  under  the  provision  of 
the  charter  last  mentioned,  it  was  without 
power  to  pass  the  ordinance  under  which 
this  prosecution  was  instituted  before  the 
mayor,  and  we  must  hold  that  it  had  no 
such  power  under  that  provision. 

In  passing  upon  the  question  whether  the 
business  of  the  defendant  company  falls 
within  the  meaning  of  the  term  "gift  enter- 
prise," we  must  not  confine  ourselves  solely 
to  any  definition  of  those  words  which  is  in- 
tented  to  convey  to  our  minds  the  meaning 
they  have  acquired  by  mere  popular  use, 
nor  should  we  give  to  those  words  simply  a 
literal  interpretation.  We  must  go  deeper 
than  that,  and  ascertain  what  were  the  real 
purpose  and  intention  of  the  legislature  in 
using  them,  or  in  other  words,  what  are 
their  legal  meaning  and  import.  We  would 
fall  short  of  a  full  and  proper  investigation 
of  the  question  if  we  should  be  content  with 
saying  that  the  company's  business  is  in 
a  general  sense  an  "enterprise"  at  which 
"gifts'*  are  used  as  an  inducement  to  at- 
tract purchasers  to  the  stores  of  its  custom- 
ers or  patrons,  and  therefore  it  must  be  "a 
gift  enterprise."  This  would  be  "sticking 
in  the  bark."  The  words  had  a  well-known 
and  definite  meaning  in  the  law  when  the 
statutes  we  have  mentioned  were  passed, 
and,  by  a  well-settled  rule  of  statutory  con- 
struction, they  must  have  that  meaning  in 
any  interpretation  we  may  give  to  those 
statutes.  The  law  lexicographers  define  a 
"gift  enterprise"  as  a  scheme  for  the  divi- 
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fiion  and  distribution  of  certain  articles  of 
property,  to  be  determined  by  chance,  among 
those  who  have  taken  shares  in  the  scheme. 
Black,  Law  Diet.  p.  539;  1  Bouvier,  Law 
Diet.  p.  884;  Anderson,  Law  Diet.  p.  488.  Jn 
Lohman  v.  State,  81  Ind.  17,  it  was  said, 
in  approving  the  definition  just  given,  that 
the  words  "gift  enterprise,"  as  thus  un- 
derstood, had  attained  such  notoriety  that 
the  courts  would  take  judicial  notice  of 
what  is  meant  when  they  appear  in  legisla- 
tive enactments.  It  has  been  said  in  some 
of  the  books  and  by  several  of  the  courts 
that  while  the  word  "lottery"  is  not  a  tech- 
nical term  of  the  law,  and  to  dispose  of 
property  of  any  kind  by  lottery  is  not  an 
offense  which  has  a  recognized  and  estab- 
lished legal  definition,  and  that  the  meaning 
of  the  word  must  be  determined  by  refer- 
ence to  its  popular  sense  and  the  mischief 
intended  to  be  redressed  by  the  statutes, 
yet,  when  thus  construed,  it  indicates  a 
scheme  for  the  distribution  of  prizes  and 
for  the  obtaining  of  money  or  goods  by 
chance.  The  word  "lottery"  has  been  vari- 
ously defined  as  a  game  of  hazard,  in  which 
small  sums  are  ventured  for  the  chance  of 
obtaining  a  larger  value,  either  in  money 
or  other  articles,  a  distribution  of  prizes 
won  by  lot  or  chance,  a  kind  of  game  of 
hazard,  wherein  several  lots  of  goods  or 
merchandise  are  deposited  in  prizes  for  the 
benefit  of  the  fortunate,  or  a  sort  of  gaming 
contract,  by  which,  for  a  valuable  consid- 
eration, one  may,  by  favor  of  the  lot,  ob- 
tain a  prize  of  a  value  superior  to  the 
amount  or  value  of  that  which  he  risks. 
State  V.  Muviford,  73  Mo.  650,  39  Am.  Rep. 
532;  State  v.  Clarke,  33  N.  H.  334,  66  Am. 
Dec.  723.  Tested  by  any  one  of  these  ap- 
proved definitions,  a  lottery  always  in- 
volves the  element  of  chance,  fortune,  or 
hazard.    It  is  gaming,  pure  and  simple. 

This  being  established,  let  us  see  if  it  as- 
sists us  in  arriving  at  the  meaning  of  the 
words  "gift  enterprise"  as  used  in  the  char- 
ter of  Winston.  The  rule  of  construction  is 
that  associated  words  explain  and  limit 
each  other.  When  a  word  used  in  a  statute 
is  ambiguous  or  vague,  its  meaning  may  be 
made  clear  and  specific  by  considering  the 
company  in  which  it  is  found,  and  the  mean- 
ing of  the  terms  which  are  associated  with 
it.  This  idea  is  expressed  in  the  maxim, 
Noacitur  a  sociia.  Black,  Interpretation  of 
Laws,  135;  Sutherland,  Stat.  Gonstr.  §  262. 
We  find,  not  only  in  the  charter  imder  con- 
sideration, but  in  other  statutes  of  the  state 
relating  to  revenue,  that  the  words  "gift 
enterprise"  are  used  in  close  and  intimate 
association  with  the  word  "lottery."  In 
the  revenue  act  passed  at  the  same  session 
as  the  charter  of  Winston,  it  was  provided 
(Acts  1891,  p.  293,  chap.  323,  S  15)  that  a 
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tax  should  be  laid  on  every  gift  enterprise, 
or  on  any  person  or  establishment  offering 
any  article  for  sale,  and  proposing  to  pre- 
sent purchasers  with  any  gift  or  prize  as  an 
inducement  to  purchase,  and  on  any  lottery, 
whether  known  as  a  "beneficial  association," 
"gift  concern,"  or  otherwise,  provided  that 
the  section  should  not  be  construed  as  giv- 
ing license  or  as  relieving  such  persons  or 
establishments  from  any  penalties  incurred 
by  a  violation  of  the  law.  This  provision 
has  been  retained,  we  believe,  in  every 
revenue  act  passed  since  that  year.  It  would 
seem  plain,  from  the  connection  in  which 
the  words  are  used,  and  also  by  the  very  use 
of  the  words  themselves,  that  the  l^sla- 
ture  intended  to  tax  only  those  enterprises, 
schemes,  and  offers  of  bargains  which  in- 
volve substantially  the  same  sort  of  gam- 
bling upon  chances  as  in  any  other  kind  of 
lottery,  and  which  appealed  to  the  disposi- 
tion or  propensity  for  engaging  in  hazards 
and  chances  with  the  hope  that  luck  and 
good  fortune  may  give  a  good  return  for  a 
small  outlay.  The  provision  refers  to  gifts 
or  prizes,  the  precise  nature  of  which  are 
not  known  at  the  time,  and  to  cases  in  which 
the  element  of  uncertainty  is  always  pres- 
ent. It  is  restricted,  therefore,  to  the  kind 
of  enterprises  which  appeal  to  the  gambling 
instinct.  The  legislature  has  not  looked 
upon  the  business  of  the  defendant  company 
as  a  gift  enterprise,  for  in  the  revenue  acts 
of  1901  (AcU  1901,  p.  137,  chap.  9)  and 
1902  it  was  not  taxed  as  such,  but  was  ex- 
cluded from  that  class  ( §  51 ) ,  and  placed  in 
a  class  by  itself  (§  76),  and  so  taxed  as  to 
indicate  that  it  was  considered  a  perfectly 
legitimate  and  proper  business.  There  is 
no  saving  in  §  76  concerning  criminal  prose- 
cution, as  there  is  in  S  51.  A  statute  of 
similar  import  to  the  provision  in  this  char- 
ter was  held  in  Com,  v.  Emerson,  165  Mass. 
146,  42  N.  E.  559,  to  embrace  such  a  scheme 
or  offer  of  bargains  into  which  chance  en- 
tered as  one  of  its  elements,  and  by  which 
persons  are  induced  to  buy  what  they  do  not 
want  in  the  hope  or  expectation  or  upon  the 
hazard  of  getting  something  else  as  a  gra- 
tuity, which  it  might  turn  out  they  did 
want,  but  the  exact  character  of  which  they 
do  not  at  the  time  know.  It  would  be 
strange  indeed  that  the  legislature  should 
link  two  such  terms  together  in  many  stat- 
utes, without  intending  that  they  should 
have  a  kindred  meaning,  but  intending,  on 
the  contrary,  that  they  should  be  diversely 
construed.  We  prefer  to  conclude  that  the 
purpose  was  not  to  impose  a  tax  upon  a 
perfectly  innocent  and  harmless  business, 
and  to  place  it  in  the  same  class  and  cate- 
gory with  lotteries,  which  have  fallen  under 
the  ban  of  an  enlightened  public  sentiment 
and  under  the  condenmation  of  the  law,  but 


172 


North  Carolina  Supreme  Court. 


May. 


to  tax  such  "enterpriaes"  as  partake  of  the 
nature  of  lotteries,  and  hold  out  tempta- 
tions and  allurements  to  the  unwary  and 
credulous,  or  to  those  who  are  willing  al- 
ways to  take  chances  on  results,  in  the  hope 
of  getting  a  great  deal  for  a  very  little. 

Having  reached  the  conclusion  that  the 
words  "gift  enterprise,"  as  used  in  the  char- 
ter, refer  only  to  such  a  one  as  includes  the 
element  of  chance,  we  must  next  inquire 
whether  the  business  of  the  defendant  com- 
pany comes  within  the  meaning  of  those 
words  as  thus  construed.  From  the  defini- 
tions we  have  already  given  of  a  lottery  or 
scheme  for  the  disposition  or  distribution  of 
prizes  or  property  by  chance,  it  appears  that 
three  things  must  concur  in  order  to  consti- 
tute it:  (1)  There  must  be  the  purchase  of 
a  right;  (2)  the  right  must  be  a  contingent 
one  to  receive  something  greater  than  that 
which  is  purchased;  and  (3)  the  contingent 
right  must  depend  upon  a  lot  or  chance. 
We  have  not  been  able  to  discover  any  one 
of  these  elements  in  the  plan  devised  by  the 
defendant  company  for  the  conduct  of  its 
business.  The  right  to  have  the  stamps  re- 
deemed depends  upon  no  contingency, 
chance,  or  lot  whatsoever.  The  person  re- 
ceiving the  stamps  upon  the  purchase  of 
goods  is  not  in  any  degree  deprived  of  his 
choice  or  will.  Indeed,  by  the  contract  he 
is  given  full  and  free  exercise  of  his  choice 
and  will.  Tlie  right  of  selection  among  the 
articles  kept  by  the  stamp  company  in  its 
store  is  expressly  given,  and  the  stamp  col- 
lector may  choose  the  best  or  the  most  valu- 
able, or  such  a  one  as  may  be  most  useful 
to  him  or  pleasing  to  his  taste,  as  he  may  be 
minded.  The  articles  are  all  publicly  exhib- 
ited, and,  before  the  purchases  are  made  or 
the  stamps  collected,  any  person  proposing 
to  buy  and  to  receive  the  stamps  from  the 
merchant  has  free  access  to  the  store,  where 
he  may  see  and  examine  the  goods  from 
which  his  selection  may  be  made.  There  is 
therefore  no  uncertainty  as  to  the  nature, 
character,  or  value  of  the  premium,  if  we 
may  so  call  it,  with  which  the  stamps  will 
be  redeemed.  The  fact  that  the  stamps  are 
redeemed  at  a  place  other  than  the  one 
where  they  are  issued  certainly  does  not  in- 
troduce into  the  scheme  any  element  of 
chance.  We  can  discern  no  practical  diflfer- 
ence  between  this  arrangement  between  the 
parties  and  one  by  which  the  merchant 
agrees  to  discount  his  bills  where  cash  is 
paid  by  his  customer  at  the  time  of  the 
purchase ;  and  the  giving  of  stamps  redeem- 
able at  a  store  of  another  in  goods  to  be  se- 
lected by  the  holder,  instead  of  an  actual 
discount  by  the  merchant,  does  not,  in  law, 
vary  the  case,  or  change  the  real  and  sub* 
stantial  character  of  the  transaction.  The 
plan,  as  outlined  in  the  verdict,  seems  to  be 
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one  for  advertising  the  merchant's  business 
and  his  wares,  and  enabling  him  to  sell  his 
goods  for  cash  instead  of  on  time.  This,  it 
must  be  conceded,  is  an  advantage  to  him. 
It  is  also  a  benefit  to  the  customer,  who 
practically  receives  a  discount,  and  who 
will  buy  more  cautiously  and  judiciously  if 
he  pays  cash,  and  will  spend  only  according 
to  his  means.  The  stamp  company  is  un- 
doubtedly benefited,  also,  by  the  sale  of  its 
goods,  and  anything  it  may  gain  by  the  fail- 
ure to  present  stamps  for  redemption.  But 
where  is  there  anything  in  the  transaction, 
from  first  to  last,  that  bears  any  likeness  or 
resemblance  to  a  lottery  or  an  enterprise  of 
chance?  What  declared  policy  of  the  state 
or  law  forbids  it?  It  was  suggested  that 
the  gain  to  the  stamp  company  by  the  fail- 
ure to  present  stamps  at  the  store  for  re- 
demption in  goods  involved  an  element  of 
chance.  If  this  is  so.  the  government  and 
the  banks  are  engaged  in  a  prohibited  busi- 
ness, for  both  benefit  by  the  loss  of  bills 
and  currency  whicti  they  put  in  circulation. 
The  same  may  be  said  of  railroad  companies 
who  issue  tickets  which  may  not  be  used, 
and  never  come  back  to  them  for  redemp- 
tion. Can  it  be  correctly  said  that  this  is 
the  result  of  chance?  Many  other  similar 
instances  might  be  mentioned,  but  it  has 
never  been  supposed  that  the  business  in 
which  such  gains  are  made  was  for  that  rea- 
son unlawful.  Nor  does  the  fact  that  the 
defendant's  business  is  novel  make  it  un- 
lawful or  subject  it  to  taxation. 

We  turn  now  to  the  books  and  find  that 
the  decisions  of  the  courts  of  other  states 
are  in  perfect  accord  with  the  view  we  take 
of  this  matter.  The  court  of  appeals  of 
Virginia  has  recently  considered  the  same 
question  in  Young  v.  Com.  9  Va.  LaW  Reg. 
618,  45  S.  E.  327,  in  which  the  court  says: 
"We  can  find  nothing  in  the  contract  between 
the  Sperry  &  Hutchinson  Company  and  the 
defendant,  nor  the  transactions  with  cus- 
tomers in  pursuance  of  such  contract,  that 
is  not  a  legitimate  exercise  of  one's  right 
to  prosecute  his  business  in  his  own  way. 
As  already  said,  'it  appears  to  be  simply 
one  of  many  devices  fallen  upon  in  these 
days  of  sharp  competition  between  trades- 
people' to  attract  customers,  or  to  induce 
those  who  have  bought  once  to  buy  again, 
and  in  this  respect  is  as  innocent  as  any 
other  of  the  many  forms  of  advertising," 
Substantially  the  same  is  said  in  Ea  parte 
McKenna,  126  Cal.  429,  58  Pac.  916.  "It 
appears,"  says  the  court,  "to  be  simply  a 
device  to  attract  customers,  or  to  induce 
those  who  have  bought  once  to  buy  again, 
and  in  this  respect  is  as  innocent  as  any 
form  of  advertising."  In  State  v.  Shugart, 
138  Ala.  86,  35  So.  28,  the  business  of  the 
defendant  is  thus  described:   "The  scheme, 


1904. 


Winston  v.  Beeson. 


173 


if  8uch  it  may  be  termed,  was  only  a  mode 
of  advertising  by  those  merchants  who  en- 
tered into  it.  The  articles  of  property 
given  away  by  the  company,  of  which  appel- 
lee was  the  manager,  was  not  by  lot  or 
chance,  nor  by  way  of  distribution  of  prizes 
among  share  or  ticket  holders  in  any  chance 
scheme.  We  are  quite  clear  that  there  was 
nothing  in  the  transaction  offensive  to  the 
statute  against  'lotteries'  and  'gift  enter- 
prises.* "  In  State  v.  Dalton,  22  R.  I.  77, 
48  L.  R.  A.  775,  84  Am.  St.  Rep.  818,  46 
Atl.  234«  will  be  found  an  able  and  elaborate 
discussion  of  the  question,  and  an  unanswer- 
able argument  sustaining  the  defendant's 
contention  that  there  is  no  element  of 
chance  in  its  enterprise,  if  it  may  be  so 
called.  Tn  that  case  the  court  says:  "In 
other  words,  the  act  recognizes  the  right  of 
a  person  to  give  away  an  article  of  mer- 
chandise in  connection  with,  and  as  an  in- 
ducement to,  the  making  of  a  sale  of  some 
other  article,  but  provides,  in  effect,  that 
the  giving  of  such  additional  article  must 
be  done  by  him  directly,  and  not  through 
a  third  person.  We  fail  to  see  that  there  is 
any  substantial  difference  in  principle  be- 
tween the  two  methods,  or  that  either  bears 
any  resemblance  to  a  lottery.  The  element 
of  chance,  which  is  the  basal  principle  in 
every  scheme  in  the  nature  of  a  lottery,  is 
wholly  wanting."  See  also  People  ex  rel. 
Maddsn  v.  Dycker,  72  App.  Div.  308,  76  N. 
Y.  Supp.  Ill;  Com.  v.  Emerson,  165  Mass. 
146,  42  N.  E.  559;  Com.  v.  Siason,  178  Mass. 
578,  60  N.  E.  386;  People  v.  OillBon,  109 
N.  Y.  389,  4  Am.  St.  Rep.  466,  17  N.  E. 
343;  Long  v.  State,  74  Md.  566,  12  L.  R.  A. 
425,  28  Am.  St.  Rep.  268,  22  Atl.  4.  Sev- 
eral cases  have  been  decided  the  same  way 
in  the  lower  courts  of  some  of  the  other 
states.  They  involved  the  very  question  we 
have  under  consideration,  but,  as  they  have 
not  been  reviewed  by  the  courts  of  last  re- 
sort, we  will  not  make  further  reference  to 
them. 


Since  this  opinion  was  prepared,  we  have 
read  the  case  of  Lansburgh  v.  Dietriot  of 
Columbia,  11  App.  D.  C.  512,  which  has  been 
called  to  our  attention.  We  do  not  think 
anything  said  in  that  case,  which  was  neces- 
sary to  its  decision,  oondicts  with  what  we 
have  herein  decided.  The  only  point  in  that 
case  was  whether  the  business  of  the  de- 
fendants came  within  the  meaning  of  a  "gift 
enterprise,"  as  defined  by  the  statute  of  the 
District.  This  will  appear  from  the  follow- 
ing passage  in  the  opinion  of  the  court: 
"Without  the  necessity  of  declaring  that 
the  acts  proved  in  this  case  constitute  the 
conduct  of  a  lottery  or  gift  enterprise,  as 
those  words  are  commonly  understood,  or 
even  of  Gnding  that  the  element  of  chance 
operates  intentionally  and  distinctively  in 
the  scheme  of  the  trading  stamp  company, 
we  think,  nevertheless,  that  they  come  with- 
in the  prohibition  of  the  statute,  which,  as 
before  said,  furnishes  its  own  definition  of 
'gift  enterprise.'" 

The  defendant's  counsel  also  contended 
that  the  ordinance  is  not  a  legitimate  exer- 
cise of  the  police  power,  is  discriminating, 
prohibitory,  and  unreasonable,  and  is  uncon- 
stitutional and  void.  We  need  not  consider 
this  sweeping  attack  upon  the  validity  of 
the  ordinance,  though  it  is  supported  by  a 
very  learned  and  able  argument,  for  we  have 
concluded  that  the  business  of  the  defend- 
ant, as  described  in  the  special  verdict,  does 
not  come  within  the  meaning  of  the  term 
"gift  enterprise,"  as  used  in  the  charter. 
The  city  of  Winston,  being  limited  in  the 
power  to  pass  ordinances  by  its  charter  and 
the  general  law,  was  without  the  necessary 
authority  to  pass  the  ordinance  upon  which 
this  prosecution  is  based. 

The  court  properly  adjudged,  upon  the 
special  verdict,  that  the  defendants  are  not 
guilty. 

Aifirnied. 


OKLAHOMA  SUPREME  COURT. 


S.  H.  MILLER,  Trustee  in  Bankruptcy  of 
J.  R.  Graham,  Plff.  in  Err., 

V. 

DELAWARE  INSURANCE  COMPANY  OF 
PHILADELPHLAl. 

( Okla ) 

«'Wbere  an  Inavmnce  policy  i«  isaued, 

*Headnote  bv  Pancoast.  J. 


and  different  claaaea  of  property  are 
Inanred,  eacb  clasa  belnir  aeparated 
from  tbe  otbera,  and  insured  for  a  spe- 
cific amonnt,  and  there  is  a  breach  of  the 
conditions  of  the  contract  as  to  one  class  of 
the  property  Insured,  the  contract  should  be 
considered,  not  as  one  entire  in  itself,  but 
as  one  which  is  severable,  and  In  which  the 
separate  amounts  specified  may  be  distin- 
guished, and  a  recovery  had  for  one  or  more 
of  them  without  regard  to  the  other;  pro- 


NoTB. — For  other  cases  In  this  series  as  to 
severability  of  Insurance  in  the  same  policy, 
«ee  Wright  v.  Fire  Ins.  Asbo.  19  L.  R.  A.  211, 
and  note;  Carey  ▼.  German  American  Ins.  Co. 
20  L.  R.  A.  267;  Trabue  v.  Dwelling  Hoase 
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Ins.  Co.  2.S  L.  R.  A.  719;  Bills  v.  Hlbernla  Ins. 
Co.  29  L.  R.  A.  706;  Agricultural  Ins.  Co.  ▼. 
Hamilton,  30  L.  R.  A.  033:  and  Dumas  ▼. 
Northwestern  Nat.  Ins.  Co.  40  L.  R.  A.  868. 
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Tided  the  contract  is  not  alTected  by  any  ques- 
tion of  fraud,  act  condemned  by  public  pol- 
icy, or  any  increase  of  the  risk  of  the  com- 
pany on  the  whole  property  insured  because 
of  the  breach. 

(March  4,  1004.) 

ERROR  to  the  District  Ck>urt  for  Custer 
County  to  review  a  judgment  in  favor 
of  defendant  in  an  action  brought  to  en- 
force payment  of  the  amount  alleged  to  be 
due  on  a  policy  of  fire  insurance.    Reversed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Shartel,  Keaton,  Sc  Wolls  and 
R.  N.  M'Gonnell,  for  plaintiff  in  error: 

An  insurance  contract  is  divisible  where 
separate  amounts  are  stated  in  the  policy 
upon  the  building  and  its  contents. 

Western  Assur.  Co,  v.  Stoddard,  88  Ala, 
606,  7  So.  379 ;  Manchester  F.  Assur,  Co,  v. 
Feihelman,  1 18  Ala.  308,  23  So.  759 ;  Fire- 
man's Fund  Ins.  Co,  v.  Barker,  6  Colo.  App. 
635,  41  Pac.  514;  Commercial  Ins,  Co,  v. 
Spanknehle,  52  111.  53,  4  Am.  Rep.  582; 
Hartford  F.  Ins,  Co,  v.  Walsh,  54  111.  164, 
5  Am.  Rep.  117;  Havens  v.  Home  Ins.  Co. 
Ill  Ind.  90,  60  Am.  Rep.  689,  12  N.  E.  137; 
Pheniw  Ins,  Co,  v.  Pickel,  119  Ind.  166,  12 
Am.  St.  Rep.  393,  21  N.  E.  547;  Rogers  v. 
Pheniw  Ins,  Co,  121  Ind.  570,  23  N.  E.  498; 
German  Ins,  Co,  v.  York,  48  Kan.  488,  30 
Am.  St.  Rep.  313,  29  Pac  586;  Continental 
Ins,  Co.  V.  Ward,  50  Kan.  346,  31  Pac  1079 ; 
Kansas  Farmers*  F.  Ins,  Co,  v.  Saindon,  63 
Kan.  623,  36  Pac.  983;  Speagle  v.  Dtcelling 
House  Ins.  Co.  97  Ky.  646,  31  S.  W.  282; 
La/ndman  v.  Hartford  Ins.  Co.  (La.)  19  Ins. 
L.  J.  574;  Bullman  v.  North  British  d  M. 
Ins.  Co.  159  Mass.  118,  34  N.  E.  169;  JEtna 
Ins,  Co.  V.  Resh,  44  Mich.  55,  38  Am.  Rep. 
228,  6  N.  W.  114;  Mitchell  v.  Mississippi 
Home  Ins.  Co.  72  Miss.'  63,  48  Am.  St.  Rep. 
535,  18  So.  86;  Loehner  v.  Home  Mut.  Ins. 
Co.  17  Mo.  247;  Trahue  v.  Dwelling  House 
Ins.  Co.  121  Mo.  75,  23  L.  R.  A.  719,  42  Am. 
St.  Rep.  523,  25  S.  W.  848 ;  Wright  v.  Fire 
Ins,  Co.  12  Mont.  474,  19  L.  R.  A.  211,  31 
Pac.  87 ;  State  Ins,  Co.  v.  Schreck,  27  Neb. 
527,  6  L.  R.  A.  624,  20  Am.  St.  Rep.  696, 
43  N.  W.  340;  German  Ins,  Co.  v.  Fairhwnk, 
32  Neb.  750,  29  Am.  St.  Rep.  469,  49  N.  W. 
711;  Johansen  v.  Home  F,  Ins.  Co,  64  Neb. 
548,  74  N.  W.  866;  Home  F,  Ins.  Co,  v. 
Bernstein,  56  Neb.  260,  75  N.  W.  839 ;  Mer- 
rill V.  Agricultural  Ins.  Co.  73  N.  Y.  462, 
29  Am.  Rep.  184;  Schuster  v.  Dutchess 
County  Ins.  Co.  102  N.  Y.  260,  6  N.  E.  406; 
Coleman  v.  New  Orleans  Ins,  Co.  49  Ohio 
St.  310,  16  L.  R.  A.  174,  34  Am.  St.  Rep. 
565,  31  N.  E.  279;  Roberts,  W,  d  T,  Co,  v. 
Sun  Mut,  Ins,  Co,  13  Tex.  Civ.  App.  64,  35 
S.  W.  955;  Sun  Mut.  Ins.  Co,  v.  Tufts,  20 
Tex.  Civ.  App.  147,  60  S.  W.  181 ;  McGowan 
V.  People's  Mut.  F,  Ins.  Co.  64  Vt.  211,  41 
05  L.  R.  A. 


Am.  Rep.  843;  Loomis  v.  Rockford  Ins.  Co, 
77  Wis.  87,  8  L.  R.  A.  834,  20  Am.  St.  Rep. 
96,  46  N.  W.  813. 

Mr.  W.  H.  Griley  also  for  plaintiff  in 
error. 

Messrs.  Howard  A  Amea  for  defendant 
in  error. 

Panooasty  J.,  delivered  the  opinion  of 
the  court: 

This  action  was  brought  in  the  court  be- 
low by  the  plaintiff  in  error  as  trustee  of 
the  bankrupt  estate  of  one  J.  R.  Graham. 
The  defendant,  the  insurance  company, 
wrote  a  policy  of  insurance  on  the  property 
of  Graham,  insuring  him  in  the  sum  of 
$1,725  against  loss  by  fire  for  one  year, 
and  apportioned  the  insurance  as  follows: 
$225  on  liis  one-story  building,  $250  on  his 
store  furniture  and  fixtures,  counters, 
shelves,  etc.,  and  $1,250  on  his  stock  of  gen- 
eral merchandise  located  in  the  building. 
The  entire  property  was  destroyed  by  fire. 
It  is  agreed  that  at  the  time  of  the  fire  the 
building  was  of  the  value  of  $1,200,  furni- 
ture and  fixtures  $400,  and  the  stock  of  mer- 
chandise $8,500.  All  conditions  as  to  proof 
of  loss  and  other  matters  are  agreed  upon, 
leaving  in  the  case  but  one  proposition  to  be 
decided,  which  arises  out  of  one  of  the  pro- 
visions of  the  policy,  which  is  as  follows: 

''(1)  The  assured  will  take  an  itemized 
inventory  of  the  stodc  hereby  insured  at 
least  once  in  each  calendar  year,  and,  luiless 
such  inventory  shall  have  been  taken  within 
twelve  (12)  calendar  months  prior  to  the 
date  of  this  policy,  the  same  shall  be  taken 
in  detail  within  thirty  days  after  said  date 
or  this  policy  shall  be  null  and  void  from 
and  after  the  expiration  of  said  thirty  days, 
and  upon  demand  of  the  assured  within 
three  months  from  the  date  of  this  policy, 
the  unearned  premium  for  the  unexpired 
time  of  this  policy  shall  be  returned. 

"  (2)  The  assured  will  keep  a  set  of  books 
which  shall  clearly  and  plainly  present  a 
complete  record  of  the  business  transacted, 
including  all  purchases  as  well  as  shipments 
of  said  stock,  both  for  cash  and  credit,  from 
the  date  of  the  inventory,  provided  ifor  in 
the  first  section  of  this  clause,  and  during 
the  continuance  of  this  policy. 

"(3)  The  assured  will  keep  such  books 
and  inventories,  and  also  the  last  preceding 
inventory,  securely  locked  in  a  fireproof  safe 
at  night  and  at  all  times  when  the  building 
mentioned  in  this  policy,  or  the  portion 
thereof  containing  the  stock  described  there- 
in, is  not  actually  open  for  business;  or, 
failing  in  this,  the  assured  will  keep  such 
books  and  inventories  at  night  and  at  all 
such  times  in  some  place,  not  exposed  to  fire, 
which  would  ignite  or  destroy  the  aforesaid 
building;  and  in  case  of  loss,  the  aonured 
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specifically  warrants,  agrees,  and  covenants 
to  produce  such  books  and  inventories  for 
the  inspection  of  this  company.  In  the 
event  of  failure  on  the  part  of  the  assured 
to  keep  ai^d  produce  such  books  and  inven- 
tories for  the  inspection  of  said  company, 
this  entire  policy  shall  become  null  and 
void,  and  such  failure  shall  constitute  a 
perpetual  bar  to  any  recovery  thereon." 

It  is  not  contended  here  that  the  stipula- 
tion contained  in  the  record  upon  which  the 
case  was  tried  shows  a  compliance  with  the 
clause  of  the  policy  just  set  forth,  and,  by 
reason  of  the  failure  of  the  assured  to  com- 
ply with  this  clause  of  the  policy  it  is 
claimed  on  behalf  of  the  insurance  com- 
pany that  the  entire  policy  became  null  and 
void,  and  that  no  recovery  whatever  can  be 
had  thereon ;  while,  on  the  other  hand,  it  is 
conceded  that  nothing  can  be  recovered  on 
account  of  the  loss  of  the  stock  of  merchan- 
dise, but  it  is  contended  that  the  policy  is 
severable,  and,  while  no  amount  can  be  re- 
covered because  of  the  loss  of  merchandise, 
yet  the  plaintiff  in  error  is  entitled  to  re- 
cover for  the  loss  of  the  building  and  the 
furniture,  counters,  shelves,  etc.  An  exam- 
ination of  the  authorities  shows  that  courts 
are  to  some  extent  at  variance  upon  this 
proposition,  one  line  holding  that  the  gen- 
era] rule,  "Void  in  part,  void  in  toto," 
should  apply  to  these  cases,  while  another 
line  holds  that  forfeitures  are  not  favored 
in  the  law,  and  will  not  be  enforced  if  any 
reasonable  interpretation  can  be  made  whidi 
will  prevent  them.  The  authorities  apply- 
ing this  last  rule  hold  that  a  policy  insur- 
ing various  classes  of  property,  describing 
it  separately,  and  specifying  separate 
amounts  on  each  class,  is  not  avoided  by  a 
breach  of  the  contract  as  to  any  property 
included  therein  except  that  covered  by  the 
forfeiture  clause,  which  in  this  case  is  that 
which  was  required  to  be  inventoried,  and 
a  record  made  of  the  business  concerning 
which  books  of  account  were  required  to  be 
kept.  This  question  is  presented  for  the 
first  time  in  this  court,  and  a  rule  must  be 
laid  down  which  will  probably  be  followed 
hereafter  in  this  territory.  The  question  is, 
therefore,  one  of  more  than  ordinary  im- 
portance. 

It  seems  that  this  forfeiture  clause  is  not 
embodied  in  the  main  printed  matter  of  the 
policy,  but  is  contained  in  what  is  termed 
*'the  inventory  and  iron-safe  clause,"  which 
is  attached  to  all  policies  covering  stocks  of 
merchandise;  and  when  policies  are  issued 
which  do  not  cover  stocks  of  merchandise 
this  "inventory  and  iron-safe  clause"  is  not 
attached.  This  "inventory  and  iron-safe" 
provision  is  intended  to  have  reference  only 
to  such  articles  of  merchandise  as  consti- 
tute stock  in  trade,  and  the  purpose  of  the 
©5  L.  R.  A. 


clause  is  to  provide  evidence  from  which  to 
determine  what  the  actual  loss  sustained  is 
in  case  of  fire.  The  store  fixtures  and  fur- 
niture, as  well  as  the  building  were  never 
designed  to  be  inventoried  or  covered  by  the 
inventory  clause.  To  make  an  inventory  of 
the  furniture,  fixtures,  and  building  would 
in  no  way  furnish  any  evidence  of  the 
amount  of  the  loss  sustained.  General  mer- 
chandise, however,  is  a  character  of  prop- 
erty which  is  at  all  times  changing.  The 
amount  of  stock  in  trade  on  hand  one  day  is 
but  little,  if  any,  evidence  of  what  may  be 
on  hand  at  another  time.  Upon  the  one 
hand,  the  stock  is  being  depleted  by  sales 
made,  while,  upon  the  other,  it  is  being  re- 
plenished by  purchases.  All  business  men 
know  that  the  amount  of  stock  kept  by  any 
merchant  fluctuates  very  materially,  and  it 
is  but  a  reasonable  business  requirement 
that  proper  inventories  be  made  and  proper 
books  of  account  be  kept,  in  order  that,  in 
case  of  loss  there  may  be  some  satis- 
factory evidence  as  to  what  was  the  value 
of  the  property  destroyed.  On  the  other 
hand,  buildings  and  other  property  which  is 
not  being  depleted  and  restored,  as  is  the 
case  with  merchandise,  do  not  require  the 
making  of  inventories  and  keeping  books  of 
account.  Hence,  when  policies  are  issued 
which  do  not  cover  merchandise,  this  "in- 
ventory and  iron-safe"  clause  is  not  at- 
tached, because  it  would  be  of  no  benefit 
whatever  to  either  party  to  the  contract. 
This  being  so,  and  forfeitures  not  being 
favored  in  the  law,  a  large  majority  of  the 
courts  have  held  policies  to  be  severable 
which  cover  different  classes  of  property, 
and  in  which  there  is  a  distinct  and  separ- 
ate amount  placed  upon  each  separate  class, 
when  the  contract  is  not  affected  by  any 
question  of  fraud,  unlawful  act  condemned 
by  public  policy,  or  increase  of  the  risk, 
on  account  of  the  breach,  on  the  whole  prop- 
erty insured;  and  that  no  recovery  can  be 
had  on  such  policies,  in  case  of  a  breach, 
for  that  part  of  the  property  covered  by 
the  forfeiture  clause,  but  that  recovery  can 
be  had  for  all  other  property  covered  by  the 
policy.  Tlie  cases  which  uphold  the  rule 
last  mentioned  are  Western  Asaur  Co.  v. 
Stoddard,  88  Ala.  606,  7  So.  379 ;  Manches- 
ter F.  Ins.  Co.  V.  Feihelman,  118  Ala.  308, 
23  So.  759;  Fireman* 8  Fund  Ins,  Co,  v. 
Barker,  6  Colo.  App.  535,  41  Pac.  514;  Com- 
mercial Ins,  Co.  V.  Spanknehle,  62  111.  53, 
4  Am.  Rep.  582;  Hartford  F.  Ins.  Co.  v. 
Walsh,  54  111.  164,  5  Am.  Rep.  116;  Pheniw 
Ins.  Co.  V.  Pickel,  119  Ind.  155,  12  Am.  St. 
Rep.  393.  21  N.  E.  547;  Rogers  v.  Phenix 
Ins.  Co.  121  Ind.  570,  23  N.  E.  498;  Ger- 
man Ins.  Co.  V.  York,  48  Kan.  488, 
30  Am.  St.  Rep.  313,  29  Pac.  686; 
Continental  Ins.  Co.  v.  Ward,  50  B^an.  346, 
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31  Pac.  1079;  Kansas  Farmers'  F,  Ins.  Oo, 
V.  Saifidon,  53  Kan.  623,  36  Pac.  983; 
Mitchell  V.  Mississippi  Home  Ins.  Co.  72 
Miss.  53,  48  Am.  St.  Rep.  535,  18  So.  86; 
Loehner  v.  Home  Mut,  Ins.  Co.  17  Mo. 
247 ;  Trabue  v.  Dioelling  House  Ins.  Co.  121 
Mo.  75,  23  L.  R.  A.  719,  42  Am.  St.  Rep. 
523,  25  S.  W.  848;  Wright  v.  Fire  Ins.  Co. 
12  Mont.  474,  19  L.  R.  A.  211,  31  Pac  87; 
State  Ins.  Co.  v.  Schreok,  27  Neb.  627,  6  L. 
R.  A.  524,  20  Am.  St.  Rep.  696,  43  N.  W. 
340;  German  Ins.  Co.  v.  Fairhank,  3Z 
Neb.  750,  29  Am.  St.  Rep.  459,  49  N.  W. 
711;  Johansen  v.  Home  F.  Ins.  Co.  64  Neb. 
648,  74  N.  W.  866;  Home  F.  Ins.  Co.  v. 
Bernstein,  55  Neb.  260,  76  N.  W.  839 ;  Mer- 
rill V.  Agricultural  Ins.  Co.  73  N.  Y.  462, 
29  Am.  Rep.  184;  Coleman  v.  New  Orleans 
Ins.  Co.  49  Ohio  St.  310,  16  L.  R.  A.  174, 
34  Am.  St.  Rep.  665,  31  N.  E.  279;  Roberts, 
W.  d  T.  Co.  V.  8un  Mut.  Ins.  Co.  13  Tex. 
Civ.  App.  64,  35  S.  W.  955;  Sun  Mut.  Ins. 
Co.  V.  Tufts,  20  Tex.  Civ.  App.  147,  50 
S.  W.  181 ;  Loomis  v.  Rockford  Ins.  Co.  77 
Wis.  87,  8  L.  R.  A.  834,  20  Am.  St.  Rep. 
96,  46  N.  W.  813.  The  principal  courts 
holding  the  contrary  doctrine  are  those  of 
Minnesota  and  Iowa,  while  Vermont  has 
also  held  that,  where  the  contract  is  af- 
fected by  some  "ail-pervading  vice,  it  is 
void  in  toto." 

We  think  that  the  rule  should  be  estfib- 
lished  here  that  where,  by  a  policy^  different 
classes  of  property  are  insured,  and  each 
class  is  separated  from  the  others,  and  in- 
sured for  a  specific  amount,  and  there  is  a 
breach  of  the  contract  as  to  one  class  of  the 
property  insured,  the  contract  should  be 
considered,  not  as  one  entire  in  itself,  but 
as  one  which  is  severable,  and  in  which  the 
separate  amounts  specified  may  be  distin- 
guished, and  a  recovery  had  for  one  or  more 
of  them  without  regard  to  the  other,  provid- 
ed the  contract  is  not  affected  by  any  ques- 
tion of  fraud,  unlawful  act  condemned  by 
public  policy,  or  any  increase  of  the  risk  to 
the  company  on  the  whole  property  insured, 
because  of  the  breach.  Some  of  the  cases 
cited  above  do  not  arise  out  of  a  condition 
entirely  parallel  with  the  one  under  consid- 
eration, but  the  principle  is  the  same  in  all. 
In  those  cases  in  which  the  question  of 
fraud,  acts  condemned  by  public  policy,  or 
increase  of  risk,  was  involved,  the  court  dis- 
cusses the  proposition  arising  in  cases  sim- 
ilar to  the  one  here.  This  rule,  we  think, 
is  sound,  just,  and  fair  to  all  parties.  In 
this  case  separate  policies  could  have  been 
written  covering  the  several  classes  of  prop- 
erty insured,  but  for  convenience  sake  dif- 
ferent classes  of  property  are  covered  by  the 
one  policy,  and  specific  amoimts  placed 
thereon.  When  property  is  listed  and  in- 
sured in  this  way,  the  contract  should  be 
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considered  as  to  each  specific  amount,  as 
though  that  were  the  only  amount  con- 
tained in  the  policy.  It  follows  that  the 
trial  court  erred  in  rendering  judgment  in 
this  case.  The  judgment  should  have  been 
for  the  plaintiff  in  error  in  the  sum  of 
$475,  being  the  amount  in  the  policy  appor- 
tioned to  and  covering  the  building,  furni- 
ture, fixtures,  counters,  shelves,  etc. 

We  perhaps  ought  not  to  conclude  this 
opinion  without  noticing  more  specifically 
the  contention  of  defendant  in  error  as  to 
the  word  "entire,"  contained  in  the  "inven- 
tory and  iron-safe"  clause,  if  for  no  other 
reason  than  for  the  energy  displayed  by 
counsel  in  his  argument  on  this  provision  of 
the  contract.  After  admitting  that  it  would 
be  futile  to  do  otherwise  than  to  admit  that 
by  far  the  greater  number  of  cases  to  be 
found  in  the  books  hold  that  a  contract  of 
insurance  is  divisible,  counsel's  every  sen- 
tence glistens  with  the  energy  displayed  in 
treating  the  subject,  and  he  plainly  shows 
that  he  has  no  patience  at  all  with  the 
courts  which  have  held  against  his  conten- 
tion on  this  subject.  Beyond  that,  he  says 
the  contract  as  contained  in  this  record 
has  never  been  construed,  to  his  knowledge; 
that  the  wording  of  the  contracts  under  con- 
sideration by  the  courts  in  several  cases 
cited  did  not  contain  the  language  used  in 
this  contract,  in  this:  That  because  of  the 
use  of  the  clause,  "This  entire  policy  shall 
become  null  and  void,"  the  contract  is  not 
divisible;  and  that  because  of  this  clause 
the  meaning  of  the  contract  as  a  whole  is 
changed  from  those  considered  by  the  sev- 
eral courts  referred  to.  He  argues  that  the 
word  "entire"  has  no  limitation,  as  here 
used,  and  that  no  qualification  can  be  found; 
that  all  of  the  words  which  were  previously 
held  to  qualify  had  been  omitted,  and  that 
it  stands  without  limitation  or  qualification, 
meaning  the  whole  and  every  part  of  the 
contract;  that  it  was  framed  expressly  for 
the  purpose  of  making  it  free  from  doubt; 
that  it  belongs  to  the  entire  policy;  that  it 
is  of  recent  origin,  and  is  attached  to  every 
country  risk,  and  is  stripped  of  every  word 
that  has  previously  been  held  to  warrant 
the  courts  in  holding  the  contract  divisible. 
We  think  that  the  word  "entire,"  as  here 
used,  does  not  warrant  a  change  of  construc- 
tion in  this  class  of  contracts  from  that 
laid  down  by  the  courts  referred  to  and 
that  which  we  have  used  here,  and  we  feel 
quite  sure  that  this  clause  is  contained  in 
the  policies  in  the  cases  considered  by  some 
of  the  courts,  particularly  in  Loehner  r. 
Home  Mut.  Ins.  Co.  17  Mo.  247.  In  that 
case  the  court  says  a  policy  insuring  sep* 
arate  amounts  on  a  building  and  its  con- 
tents is  not  avoided  as  to  the  personalty  by 
a  forfeiture  of  the  insurance  on  the  realty, 
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caused  by  a  change  in  the  title  thereto, 
though  it  provided  that  the  entire  policy 
be  avoided  by  any  change  in  the  title  to  the 
subject  of  insurance.  If,  as  is  indicated 
by  counsel's  argument,  this  clause  was 
placed  in  this  slip  of  paper  for  the  purpose 
of  avoiding  the  construction  placed  upon 
those  clauses  used  for  a  similar  purpose, 
and  it  was  calculated  that  this  peculiarly 
worded  clause  would  carry  greater  protec- 
tion to  the  insurance  company  than  was 
fair,  just,  and  equitable,  then  the  courts 
will  hesitate  to  so  construe  the  language  as 
to  give  an  insurance  company  an  unfair  ad- 
vantage. If  the  building,  stock  of  merchan- 
dise, and  store  fixtures  in  this  case  had 
each  been  covered  by  separate  policies,  two 
of  those  policies  would  not  have  carried  this 
clause,  and  two  of  those  policies  could  have 
been  recovered  upon,  even  though  the  third 
could  not.  As  stated  before,  the  purpose  of 
the  clause  evidently  was  to  provide  evidence 
to  show  the  loss  sustained,  and  counsel  is  in 
error  when  he  claims  that  the  purpose  of 


the  clause  was  to  provide  against  fraud. 
Fraud  would  vitiate  the  contract  regardless 
of  any  such  provision,  and  a  proper  protec- 
tion to  the  company  would  not  require  any 
such  condition  to  be  inserted  in  the  con- 
tract. So  far  as  this  record  shows, — and 
no  doubt  it  is  a  fact, — ^the  failure  to  make 
this  inventory  and  to  keep  the  books  of  ac- 
count as  provided  in  the  contract  was  an 
act  of  negligence  on  the  part  of  the  as- 
sured. He  was  the  only  person  who  suffered 
thereby.  A  failure  to  observe  that  feature 
of  the  contract  in  no  way  added  to  the  lia- 
bility of  the  company  or  its  risk. 

Having  reached  the  conclusion  herein 
stated,  the  judgment  of  the  trial  court  must 
be  reversed.  The  trial  court  is  therefore  di- 
rected to  vacate  the  judgment  rendered,  and 
to  enter  judgment  in  favor  of  the  plaintiff 
in   error  for  the   sum   of  $475   and   costs. 

All  the  Justices  concur,  except  Irwin, 
J.,  who  tried  the  case  below,  not  sitting,  and 
Burford,   Ch.  J.,  absent. 


MASSACHUSETTS  SUPREME  JUDICIAL    COURT. 


Frank  IRVING 

t?. 

Leonard  A.  FORD,  Admr.,  etc.,  of  Sheridan 

W.  Ford,  deceased. 

(183  Mass.  448.) 

A  statute  lesrltlmatlnar  all  children  of 
slaves  which  have  been  recognized  by  the 
man  as  his,  although  the  father  and  mother 
have  ceased  to  cohabit  prior  to  the  passage 
of  the  act.  Is  not  binding  on  a  man  who  has 
become  domiciled  In  another  state. 


(May  23,  1903.) 


RESERVATION  by  the  Supreme  Judicial 
Court  for  Suffolk  County  for  the  opin- 
ion of.  the  full  bench  of  an  appeal  by  peti- 
tioner from  a  decree  of  the  Probate  Court  in 
defendant's  favor  in  a  proceeding  to  estab- 
lish a  right  as  heir  at  law.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Butler  B.  W^ilson  and  Wil- 
liam H.  Lewis,  for  petitioner: 

A  person  who  has  the  status  of  a  child 
of  another  person  in  the  country  of  his 
domicil  has  the  same  status  here,  and  shares 
in  his  father's  personal  property  according 


Note. — Conflict  of  UitDS  as  to  legitimacy. 

I.  Lcffitimaoy. 

a.  In  general,  177. 

b.  Applicability   of   leo   rei  sitcB   or   lew 

domicilii  decedentia. 

1.  Leyitimacy   dependent   upon    va- 

lidity of  marriage.  111. 

2.  Legitimacy  dependent  upon  acts 

subsequent  to  birth,  178. 

c.  What  is  proper  law  after  eliminating 

lew  domicilii  decedentis  and  lea  rei 
sitcB,  as  such,  182. 
II.  Adoption,  186. 

I.  Legitimacy. 

a.  In  general. 

The  question  as  to  the  governing  law  with 
respect  to  the  legitimacy  or  adoption  of  chil- 
dren has  usually  arisen  In  cases  Involving  the 
right  of  the  child  to  share  In  the  distribution 
of  personal  property,  or  the  descent  of  real 
property.  Since  the  general  principle  Is  well 
established  that  the  distribution  of  personal 
©5  L.  R.  A. 


property  is  governed  by  the  law  of  the  de- 
ceased^s  domlcIl,  and  the  descent  of  real  prop- 
erty by  the  lex  rei  sitas,  the  first  Inquiry  Is 
whether  the  child's  status,  as  legitimate  or 
Illegitimate  for  such  purposes,  is  to  be  referred 
to  the  lew  domicilii  decedentis  or  lex  rei  sitat, 
as  the  case  may  be,  to  the  exclusion  of  all 
other  possible  applicatory  laws. 

b.  Applicability  uf  lex  rei  sites  or  lex  domicilii 
decedentis. 

1.  Legitimacy  dependent  upon  validity  of  mar- 
riage. 

So  far  as  the  questipn  of  legitimacy  depends 
upon  the  validity  of  the  marriage  of  the  par- 
ents. It  is  clear  that  It  Is  not,  even  for  the 
purposes  under  consideration,  to  be  referred 
to  the  lex  domicilii  decedentis  or  lex  rei  sites,  as 
such.  Upon  the  other  hand,  as  a  general  prin- 
ciple. If  the  marriage  was  valid  where  cele- 
brated, the  Issue  thereof  will  be  deemed  legit- 
imate for  the  purposes  in  question,  though 
the  marriage  would  have  been  invalid  tested  by 
the  lex  rei  sites  or  lex  domicilii  decedentis.  In 
12 
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to  the  law  of  the  domicil,  and  in  real  estate 
here,  the  same  as  a  child  takes  hy  the  laws 
of  this  commonwealth,  unless  excluded  by 
some  positive  rule  of  our  law. 

R088  V.  Ross,  129  Mass.  246,  37  Am.  Rep. 
321;  Adams  v.  Adams,  154  Mass.  293,  13 
L.  R.  A.  276,  28  N.  E.  260;  Poison  v.  Stew- 
art, 167  Mass.  214,  36  L.  R.  A.  771,  67  Am. 
St.  Rep.  452,  45  N.  E.  737;  Miller  v.  Miller, 
91  N.  Y.  315,  43  Am.  Rep.  669;  Wheaton, 
International  Law,  p.  172;  Story,  Confl. 
L.  §  93 ;  I2e  Dons,  4  Drew.  194. 

The  petitioner  is  legitimate  and  capable 
of  inheriting  from  his  father,  under  the 
statute  of  Virginia,  which  provides  that  the 
issue  of  marriages  deemed  null  in  law,  or 
dissolved  by  a  court,  shall,  nevertheless,  be 
legitimate. 


1  Va.  Rev.  Code  1819,  chap.  96,  {  19;  Va. 
Code  1849,  chap.  123,  9  7;  Stones  v.  Keel- 
ing, 5  Call  (Va.)  144;  Bennett  v.  Toler,  16 
Gratt.  623,  78  Am.  Dec.  638 ;  Morris  v.  Wil- 
liams, 39  Ohio  St.  654;  Wright  v.  Lore,  12 
Ohio  St.  619;  Ha/rtwell  v.  Jackson,  7  Tex. 
576;  Grahatn  v.  Bennet,  2  Cal.  503;  Dyer  v. 
Brannock,  66  Mo.  391,  27  Am.  Rep.  359; 
Watts  v.  Owens,  62  Wis.  612,  22  N.  W. 
720;  Brower  v.  Bowers,  1  Abb.  App.  Dec. 
214;  Earle  v.  Dawes,  3  Md.  Ch.  230;  Glass 
V.  Glass,  114  Mass.  563. 

The  legislature  of  Virginia  has  the  power 
to  legitimate  children. 

4  Co.  Inst.  36;  Brower  v.  Bowers,  1  Abb. 
App.  Dec.  214;  Goshen  v.  Stonington,  4 
Conn.  210,  10  Am.  Dec.  121;  McKamie  v. 
Baskerville,   86   Tenn.   459,   7    S.   W.    194; 


this  view,  the  question  becomes  simply  one  as 
to  the  applicability  of  the  rule  that  the  valid- 
ity of  a  marriage  Is  to  be  determined  by  the 
law  of  the  place  where  it  was  celebrated.  (See 
upon  this  question,  note  to  Hills  v.  State,  57 
L.  R.  A.  155.)  The  only  exceptions  to  the 
rule  that  the  legitimacy,  so  far  as  It  depends 
upon  the  validity  of  the  marriage,  is  to  be  re- 
ferred to  the  law  of  the  place  where  the  mar- 
riage was  celebrated,  are  cases  In  which  the 
marriage  itself,  for  some  reason,  comes  within 
an  exception  to  the  general  rule  that  a  mar- 
riage, valid  where  celebrated,  Is  valid  every- 
where. 

Thus,  in  Fcnton  v.  Livingstone,  5  Jur.  N.  S. 
1183,  3  Macq.  H.  L.  Gas.  497,  7  Week.  Rep. 
671,  the  decision  against  the  legitimacy  of  the 
children  of  a  marriage  celebrated  in  England, 
for  the  purpose  of  taking  an  entailed  estate 
in  Scotlaud,  was  upon  the  ground  that  the 
marriage  (which  was  celebrated  between  a 
man  and  his  deceased  wife's  sister)  was  not 
really  valid,  even  according  to  the  law  of  Eng- 
land, though  it  was  admitted  that,  the  wife 
having  died  before  the  passage  of  the  English 
statute  allowing  such  a  marriage  to  be  at- 
tacked after  the  death  of  one  of  the  parties  to 
It,  the  children  would  be  regarded  as  legiti- 
mate In  England.  The  court,  however,  took  the 
position  that,  even  if  the  marriage  must  be 
regarded  as  valid  in  England,  it  came  within 
an  exception  to  the  rule,  that  a  marriage  valid 
where  celebrated  is  valid  everywhere,  and, 
therefore,  would  not  be  recognized  as  valid  in 
Scotland. 

So,  in  Shaw  v.  Gould,  L.  R.  3  H.  L.  55,  87 
L.  J.  Ch.  N.  S.  433,  18  L.  T.  N.  S.  833,  where 
it  was  held  that  the  children  of  a  Scotch  mar- 
riage, born  in  Scotland,  where  the  parents  were 
domiciled,  could  not  be  recognized  as  legiti- 
mate in  England  for  the  purpose  of  taking 
under  an  English  will  bequeathing  personal 
estate  to  "the  children*'  of  the  mother,  the 
decision  was  upon  the  ground  that  the  mar- 
riage, though  valid  in '  Scotland,  where  cele- 
brated, could  not  be  recognized  as  valid  in 
England,  because  a  Scotch  divorce  obtained  by 
the  wife  from  a  former  husband,  though  valid 
in  Scotland,  could  not  be  recognized  in  Eng- 
land. 

The  general  rule  was,  however,  applied  In 
Re  Hall,  61  App.  Div.  266,  70  N.  Y.  Supp.  400, 
to  a  state  of  facts  very  similar  to  that  involved 
in  the  last  case.  It  was  held  in  the  Hall  Case 
05  L.  R.  A. 


that  the  child  of  a  marriage  celebrated  in 
North  Dakota,  where  the  marriage  was  valid, 
would  be  recognized  as  legitimate  In  New  York 
for  the  purpose  of  taking  under  the  will  of  a 
testator  domiciled  in  the  latter  state,  notwith- 
standing that  a  decree  of  divorce,  obtained  by 
the  wife  from  a  former  husband  in  North  Da- 
kota, valid  in  that  state,  could  not  be  recog- 
nized as  valid  In  New  York.  The  decision  is 
upon  the  ground  that  the  status  of  the  child 
only,  and  not  the  status  of  his  parents,  was 
Involved,  and  that  his  status,  having  been 
fixed  by  the  law  of  North  Dakota,  where  he 
was  born  and  where  his  parents  were  domiciled 
at  the  time  of  his  birth,  was  to  be  accepted  by 
the  courts  of  New  York. 

In  VanVoorhis  v.  Brintnall,  86  N.  Y,  18,  40 
Am.  Rep.  505,  It  was  held  that  the  children  of 
a  remarriage  celebrated  In  another  state,  after 
a  divorce  obtained  by  the  husband  from  a 
former  wife,  forbidding  him  to  remarry,  were 
legitimate  in  New  York,  the  remarriage  being 
valid  where  celebrated,  although-  it  would  have 
been  Invalid  If  celebrated  In  New  York. 

2.  Legitimacv  dependent  upon  acts  subsequent 
to  birth. 

When  a  child  Is  bom  out  of  lawful  wedlock, 
and  its  legitimacy  depends  upon  a  law  which 
presupposes  the  invalidity  or  nonexistence  of 
a  marriage  before  his  birth,  there  Is  a  conflict 
of  authority  whether  the  question  of  legitimacy 
for  the  purposes  under  consideration  shall  or 
shall  not  be  referred  to  the  lem  domicUii  dece- 
dentis  or  the  lew  rei  aitw,  as  such,  to  the  ex- 
clusion of  all  other  laws.  Thus,  it  has  been 
held  that  a  child  born  out  of  wedlock  cannot 
Inherit  real  property  unless  legitimate  accord- 
ing to  the  lex  rei  aita;,  whatever  his  status  else- 
where.     Doe    ex   dem.    BIrtwhIstle   v.    Vardlll, 

5  Bam.  ft  C.  438.  8  Dowl.  &  R.  185.  7  Clark 

6  F.  895.  West.  500,  4  Jur.  1076,  6  BIng. 
N.  C.  .385,  1  Scott,  N.  R.  828 ;  Lingen  v.  Lingen, 
45  Ala.  410;  Williams  v.  Kimball,  35  Fla.  49. 
26  L.  R.  A.  764,  48  Am.  St.  Rep.  238,  16  80. 
783 ;  Barnum  v.  Barnum.  42  Md.  251 ;  Smith  v. 
Derr,  34  Pa.  126,  75  Am.  Dec.  641. 

So,  It  has  been  held,  conversely,  that  if  legit- 
imate by  the  lex  rei  titts,  he  may  Inherit, 
although  illegitimate  elsewhere.  Sneed  v.  Ew- 
Ing.  5  J.  J.  Marsh.  460,  22  Am.  Dec.  41. 

In  Harris  v.  Harris,  85  Ky.  49,  2  S.  W.  649. 
also.  It  was  held  that  the  children  of  an  In- 
valid marriage  celebrated  in  Ohio  were  legit- 
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Rice  V.  Efford,  3  Hen.  &,  M.  226 ;  Monson  v. 
Palmer,  8  Allen,  651;  Miller  v.  Miller,  91 
N.  Y.  319,  43  Am.  Rep.  669. 

Legitimation  by  the  law  of  the  domicil 
of  origin  of  the  person  claiming  the  status 
of  child  of  another  will  be  enforced  by  the 
law  of  the  forum. 

Ross  V.  Ross,  129  Mass.  246,  37  Am.  Rep. 
321;  Adams  v.  Adams,  164  Mass.  291,  13 
L.  R.  A.  275,  28  N.  E.  260;  Miller  v.  Miller, 
91  N.  Y.  316,  43  Am.  Rep.  669;  Biggins  v. 
Central  Vew  England  d  W.  R,  Co.  155  Mass. 
176,  31  Am.  St.  Rep.  544,  29  N.  E.  634; 
"New  Haven  Horse  Nail  Co,  v.  Linden  Spring 
Co,  142  Mass.  353,  7  N.  E.  773;  Hancock 
Nat.  Bank  v.  Ellis,  166  Mass.  414,  55  Am. 
St.  Rep.  414,  44  N.  E.  349,  172  Mass.  39, 
42  L.  R.  A.  396,  70  Am.  St.  Rep.  232,  51 


N.  E.  207;  Wylie  v.  Cotter,  170  Mass.  357, 
64  Am.  St.  Rep.  306,  49  N.  E.  746;  Ho- 
warth  V.  Lombard,  175  Mass.  673,  49  L.  R. 
A.  301,  66  N.  E.  888;  Bell  v.  Farwell,  176 
111.  489,  42  L.  R.  A.  804,  68  Am.  St.  Rep. 
194,  52  N.  E.  346;  Flash  v.  Conn,  109  U.  S. 
371,  27  L.  ed.  966,  3  Sup.  Ct.  Rep.  263. 

The  citizens  of  each  state  shall  be  en- 
titled to  all  the  privileges  and  immunities 
of  citizens  in  the  several  states. 

U.  S.  Const,  art.  4,  §  2;  2  Story,  Const. 
Law,  §  1806;  Adams  v.  Adams,  154  Mass. 
295,  13  L.  R.  A.  275,  28  N.  E.  260;  Bank 
of  AugxASta  v.  Earle,  13  Pet.  519,  10  L.  ed. 
274 ;  Lemmon  v.  People,  20  N.  Y.  607 ;  Cor- 
field  V.  Coryell,  4  Wash.  C.  C.  380,  Fed. 
Cas.  No.  3,230;  Paul  v.  Virginia,  8  Wall. 
180,  19  L.  ed.  360. 


imateand  capable  of  loberitlng  from  their  father 
by  virtue  of  an  act  of  Kentucky,  where  the 
land  was  situated,  making  the  children  of  In- 
valid or  void  marriages  legitimate.  It  would 
seem  from  the  facts  of  the  case  that  the  law 
of  Kentucky  might  well  have  been  regarded  as 
the  proper  law  by  which  to  determine  the 
status  of  the  children  for  all  purposes;  but 
the  decision  appears  to  have  been  put  upon 
the  ground  that  the  lex  rei  aita,  as  such,  gov- 
erned. This,  also,  seems  to  be  the  Implication 
In  Smith  V.  Thornton.  6  W.  N.  C.  872,  where 
the  court  said  that,  without  a  statute  of  Peno- 
slyvanla  to  change  their  condition,  the  illegiti- 
macy of  children  according  to  the  law  of  Vir- 
ginia, where  they  were  born  and  where  their 
parents  were  domiciled,  followed  them  into 
Pennsylvania,  and  rendered  them  Incapable  of 
inheriting  real  property  In  that  state. 

So,  In  Franklin  v.  Lee,  30  Ind.  App.  31,  62 
N.  E.  78,  It  was  said,  in  effect,  that  the  legit- 
imacy of  a  child  born  out  of  lawful  wedlock, 
for  the  purpose  of  inheriting  real  property  in 
Indiana,  was  to  be  determined  by  the  law  of 
Indiana,  although  the.  subsequent  intermar- 
riage of  the  parents  took  place  in  Kentucky 
while  they  were  domiciled  in  that  state.  It 
appeared,  however,  that  the  intermarriage  of 
the  parents,  and  acknowledgment  of  the  child, 
had  the  effect  to  render  him  legitimate  ac- 
cording to  the  law  of  either  state. 

Stolts  V.  Doerlng,  112  111.  234,  is  clearly  dis- 
tinguishable from  the  foregoing  cases,  for,  in 
this  case,  the  foreign  law  which  the  court  re- 
fused to  enforce  with  reference  to  real  prop- 
erty in  Illinois  merely  gave  illegitimates  the 
right  to  Inherit,  and  did  not  purport  to  make 
them  legitimate. 

Petlt's  Succession,  49  La.  Ann.  626,  62  Am. 
St.  Rep.  650,  21  So.  717,  is  distinguishable 
upon  the  same  ground,  the  court  there  refus- 
ing to  give  effect  to  a  law  of  France  (which 
seems  to  have  been  the  personal  law  of  the 
claimant,  as  well  as  the  law  of  the  deceased's 
domicil)  putting  illegitimate  children  on  the 
same  footing  as  the  brothers  and  sisters  of  de- 
ceased. 

It  would  be  possible,  so  far  as  the  facts  are 
concerned,  to  distinguish  Barnum  v.  Barnum, 
42  Md.  251,  supra,  upon  the  same  ground,  since 
the  statute  there  relied  upon  merely  purported 
to  constitute  one  person  an  heir  of  another; 
but  the  court  said  that  the  decision  would  have 
65  L.  R.  A. 


been  the  same,  even  If  the  act  had  professed  to 
legitimate  the  former. 

Obviously,  the  right  of  illegitimates,  con- 
ceding them  to  be  such,  to  inherit  real  prop- 
erty, is  governed  by  the  lew  rei  titw.  The  dlffl- 
culty   arises   when    It   comes    to   the~  question. 


What  law  determi]]«>a  wh^thor  a  pprtfltn  i»^/i<- 
frnuuT^ra  lof^lflninfa  nr  illtwitlmatf  fnr  Jjir 
ifHITpose^f  in  her  Itin^  f^l  i;)rQffert;Y  ? 

"Hmi  vr"lie8s7'l54  111.  482.  27  L.  R.  A.  791, 
45  Am.  St.  Rep.  143,  40  N.  B.  335,  is  also  dis- 
tinguishable from  the  cases  that  apply  the 
lew  rei  sitce,  as  such,  to  the  status  of  a  per- 
son as  a  legitimate  or  illegitimate  for  the  pur- 
pose of  inheriting  real  property.  In  that  case 
the  court  did  not  deny  that  the  legitimation  of 
children  under  a  foreign  law  would  fix  their 
status  for  the  purpose  of  inheriting  real  prop- 
erty in  Illinois,  but  merely  held  that  the  for- 
eign law  would  not  prevent  the  father  from 
cutting  the  children  off  by  a  will  disposing  of 
real  property  in  Illinois,  since,  even  assuming 
that  they  had  the  status  of  heirs,  his  right  to 
cut  them  off  was  governed  by  the  lew  rei  sites, 
and  this  right  could  have  been  exercised,  even 
against  children  born  In  lawful  wedlock. 

Keith  V.  Eaton,  58  Kan.  732,  51  Pac.  271. 
is  not  relevant  on  this  point.  The  decision  was 
merely  to  the  effect  that  the  phrase  **heirs  of 
his  body,"  In  a  will  executed  in  Missouri,  by 
a  person  domiciled  there,  devising  a  life  es- 
tate in  lands  In  that  state  and  in  other  states, 
including  Kansas,  to  the  testator's  son,  with 
remainder  to  the  "heirs  of  his  body,"  was  to  be 
interpreted  according  to  the  law  of  Missouri, 
which  disables  an  illegitimate  child  from  in- 
heriting from  the  father,  except  under  the  con- 
ditions of  intermarriage  of  the  parents,  and 
recognition  of  the  child  by  the  father;  and, 
therefore,  that  an  illegitimate  child  of  the 
son,  who  was  domiciled  in  Kansas,  born  after 
the  testator's  death,  was  not  entitled,  as  re- 
mainder-man, to  share  in  the  real  property  in 
Kansas,  notwithstanding  that  be  had  been 
duly  recognized  by  his  father  (the  life  tenant), 
which  recognition  by  the  law  of  Kansas  invested 
him  with  the  right  of  inheritance  from  the 
latter. 

The  cases  that  decline  to  apply  the  leg  rei 
sita  to  the  status  of  the  child  for  this  purpose, 
and  adopt  his  status  as  fixed  by  the  proper 
law, — that  Is,  by  the  law  which  would  govern, 
assuming  that  no  property  rights  were  involved* 
— ^are  subsequently  cited  In  this  subdivision. 
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This  court,  in  construing  the  Virginia 
statute,  will  follow  the  construction  put 
upon  it  by  the  Virginia  court. 

Hackett  v.  Potter,  136  Mass.  349;  Minor 
V.  Jones,  2  Redf.  289. 

The  enabling  acts  have  been  construed 
and  upheld  by  the  supreme  court  of  appeals 
of  Virginia  in  the  following  cases: 

Fitchett  V.  Smith,  78  Va.  624;  Francis  v. 
Francis,  31  Gratt.  283;  Scott  v.  Rauh,  88 
Va.  721,  14  S.  E.  178;  Smith  v.  Perry,  80 
Va.  663. 

It  is  not  necessary  that  both  parties  be 
domiciled  in  Virginia  to  make  the  statute 
operative. 

Minor,  Gonfl.  L.  §  1,  p.  219,  footnotes  1, 
2;  Dicey,  Domicil,  186;  Minor  v.  Jones,  2 
Redf.  289;   Loring  y.  Thomdike,  6  Allen, 


267;  Bit/the  v.  Ayres,  96  Gal.  632,  19  L. 
R.  A.  40,  31  Pac.  916. 

Mr,  David  F.  Kimball,  for  respondent: 

The  descent  and  heirship  of  real  estate 
are  exclusively  governed  by  the  law  of  the 
country  within  which  it  is  actually  situate. 

Williams  v,.KimbaU,  36  Fla.  62,  26  L.  R. 
A.  746,  48  Am.  St.  Rep.  238,  16  So.  783. 

Inasmuch  as  legitimation  deals  with  a  re- 
lation, both  parties  to  the  relation  must  be 
subject  to  the  power  of  the  legislature  that 
seeks  to  affect  it,  before  a  statute  can  do  so 
in  a  way  that  will  be  recognized  beyond  the 
territorial  limit  of  its  power. 

Irving  v.  Ford,  179  Mass.  216,  60  N.  E. 
491;  Minor,  Gonfl.  L.  9  98,  pp.  213,  214,  9 
100,  pp.  218,  219. 

A  contract  valid  where  it  is  made,  and 


It  has  also  been  held  that  the  status  of  a 
child  bom  out  of  lawful  wedlock,  for  the  pur- 
pose of  sharing  in  the  distribution  of  personal 
property,  is  to  be  determined  by  the  law  of 
the  domicil  of  the  deceased.  Thus,  a  child  bom 
out  of  wedlock  cannot  share  in  the  distribu- 
tion of  personal  property  of  deceased  nnless 
legitimate  by  the  law  of  the  deceased's  domicil. 
LIngen  v.  Lingen,  45  Ala.  410;  Sneed  v.  Bw- 
ing,  5  J.  J.  Marsh.  460,  22  Am.  Dec.  41 ;  Jack 
son  v.  Jackson,  82  Md.  17,  34  L.  R.  A.  778, 
33  Atl.  317. 

And  it  has  been  held,  conversely,  that.  If  he 
Is  legitimate  by  the  law  of  deceased's  domicil, 
he  may  take,  though  illegitimate  elsewhere. 
Leonard  v.  Braswell,  99  Ky.  528,  36  L.  R.  A. 
707.  36  S.  W.  684. 

In  the  last  case  it  was  held  that  a  child  of 
a  void  marriage,  celebrated  in  Illinois,  was  en- 
titled to  take  by  virtue  of  the  Kentucky  stat- 
ute making  the  children  of  invalid  marriages 
legitimate.  It  is  true  that  the  parties  were 
domiciled  In  Kentucky  at  the  time  of  the  mar- 
riage, and  at  the  birth  of  the  child ;  so.  It 
would  seem  that  even  the  child's  purely  per- 
sonal status  would  be  determined  by  the  law 
of  Kentucky ;  but  the  decision  is  clearly  upon 
the  ground  that  the  law  of  the  deceased's 
domicil  governs  so  far  as  the  status  of  the 
child  affects  his  right  to  share  in  the  distri- 
bution of  personal  property. 

In  Dannelli  v.  Dannelli,  4  Bush,  61,  the 
words  "children  or  heirs,"  In  a  will  making  a 
bequest  to  the  children  or  heirs  of  a  deceased 
brother  of  the  testator,  were  held  to  include 
a  child  born  out  of  wedlock  in  Lombardy,  of 
parents  domiciled  there,  who  subsequently  In- 
termarried. The  decision  is  upon  the  ground 
that  such  Intermarriage  would,  under  the  law 
of  Kentucky,  the  domicil  of  the  testator,  legit- 
imate the  child,  and,  although  the  rule  may 
have  been  different  In  Lombardy,  the  persons 
who  are  to  take  under  a  will  designating  a 
particular  class  or  description  of  persons  are 
to  be  ascertained  by  the  law  of  the  place  where 
the  will  is  made  and  the  testator  domiciled. 
There  were,  however,  other  circumstances  In 
the  case  tending  to  show  that  the  testator  In- 
tended to  Include  the  child  In  question.  And 
it  will  be  observed  that,  in  case  of  a  will,  un- 
like the  case  of  intestacy,  the  question  is  not 
one  of  positive  law,  but  of  the  intention  of 
the  parties. 

The  cases  in  which  the  courts  decline  to  ap- 
66  L.  R.  A. 


ply  the  lejf  domiciUi  deoedentis,  and  apply  an- 
other law,  to  the  question  of  the  status  of  the 
child  as  affecting  his  right  to  share  in  the  dis- 
tribution of  personal  property,  are  subsequent- 
ly discussed  In  this  subdivision. 

It  might  seem  that  the  reason  for  applying 
the  lex  ret  aitw  to  the  legitimacy  of  a  person 
claiming  as  heir  to  real  property  should  be 
equally  persuasive  for  applying  the  lee  domi- 
dm  decedentis  to  the  legitimacy  of  a  person 
claiming  the  right  to  share  in  the  distribution 
of  personal  property ;  but,  as  a  matter  of  fact, 
there  is  much  more  authority  for  the  applica- 
tion of  the  lew  rei  aita  In  the  one  case,  than  for 
the  aopUcatlon  of  the  lew  domicilii  decedentis  In 
the  other.  This  apparent  anomaly  Is  traceable 
to  a  peculiar  construction  of  the  English  statute 
of  Merton,  governing  the  inheritance  of  real 
property,  restricting  the  class  who  may  take  as 
heirs  to  persons  born  In  lawful  wedlock. 

The  doctrine  that  the  lew  rel  aitcB  necessarily 
determines  the  status  of  a  person  bom  out  of 
wedlock,  for  the  purpose  of  Inheritance  of  real 
property,  was  first  announced  In  the  celebrated 
case  of  Doe  cw  dem.  BIrtwhistle  v.  Vardill,  5 
Barn,  ft  C.  438,  8  Dowl.  A  R.  185.  7  Clark  ft  F. 
895.  West,  500,  4  Jur.  1076.  6  Blng.  N.  C. 
385,  1  Scott,  N.  R.  828.  It  is  apparent,  how- 
ever, from  the  opinions  In  that  case,  and  from 
the  criticisms  thereof  by  the  later  English 
cases,  that  the  decision  was  upon  the  ground 
that  the  statute  of  Merton  must.  In  view  of  Its 
history,  be  construed  to  require  birth  In  lawful 
wedlock,  and  that  it  is  not  satisfied  by  legiti- 
macy alone.  Indeed,  it  was  admitted  In  that 
case  that  the  claimant,  who  was  legitimate  by 
the  law  of  Scotland,  had,  even  In  England,  the 
status  of  the  oldest  legitimate  son  of  his 
father ;  but  it  is  apparent  that,  under  the  fore- 
going construction  of  the  statute  of  Mertoo, 
that  fact  did  not  give  him  the  status  of  an 
heir.  The  decision  was,  therefore,  based  upon 
the  construction  of  a  local  statute, — though 
such  construction  was  determined  in  part  by 
historical  considerations, — and  the  case.  In- 
stead of  being  authority  against.  Is  Indirect 
authority  for,  the  proposition  (as  a  general 
principle  of  private  international  law  when  Its 
operation  is  not  interfered  with  by  a  local 
statute)  that  the  status  of  a  person  as  legit- 
imate, as  fixed  by  the  proper  law,  may  be  ac- 
cepted in  other  jurisdictions  for  the  purpose  of 
determining  his  property  rights,  though,  by 
reason   of   the  restricted   construction   of  the 
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valid  everywhere,  is  not  neoessarily  en- 
forceable everywhere.  It  may  be  contrary 
to  the  law  of  the  forum. 

Emery  v.  Burhank,  163  Mass.  327,  28  L. 
R.  A.  67,  47  Am.  St.  Rep.  456,  39  N.  E. 
1026. 

Mr.  Ii.  A.  Ford  also  for  respondent. 

Lathropy  J.,  delivered  the  opinion  of  the 
court: 

The  question  which  arises  in  this  case  is 
that  left  undecided  when  the  parties  were 
before  us  on  a  petition  to  the  probate  court 
to  amend  the  record  of  a  petition  for  admin- 
istration of  the  estate  of  Robert  Irving, 
otherwise  known  as  Sheridan  W.  Ford,  by 
substituting  the  name  of  the  petitioner  and 
his  mother  as  the  next  of  kin,  and  to  re- 


move the  administrator  appointed  on  an 
earlier  petition.  See  Irving  v.  Ford,  179 
Mass.  216,  60  N.  E.  401.  The  case  is  now 
before  us  on  an  appeal  from  a  decree  of  the 
probate  court  on  a  petition  asking  that  the 
petitioner  be  allowed  one  third  of  the  estate 
of  Sheridan  W.  Ford,  claiming  to  be  en- 
titled thereto  as  a  son. 

For  the  purposes  of  this  case,  it  must  be 
considered  as  settled  by  the  previous  decision 
that  the  so-called  marriage  between  the  peti- 
tioner's father  and  mother  in  Virginia  while 
both  were  slaves  was  void,  and  that  the 
marriage  of  the  common  father  of  the  peti- 
tioner and  of  the  respondent  in  Mas- 
sachusetts was  valid,  and  that  the  respond- 
ent, and  not  the  petitioner,  is  th^  legitimate 
son  of  Sheridan  W.  Ford,  unless  the  stat- 


local  statute  of  Inheritance,  the  principle  can- 
not be  applied  to  the  inheritance  of  real  prop- 
erty In  England. 

Some  of  the  American  decisions,  above  cited, 
that  apply  the  lea  rei  sita  expressly  proceed 
upon  the  theory  that  the  local  statute  of  de- 
scent was  based  upon  the  statute .  of  Merton, 
and  should  receive  a  similar  construction;  and 
all  of  such  cases  were  undoubtedly  influenced 
by  the  decision  in  Doe  ^^  dem.  Blrtwhistle  v. 
Vardill.  5  Bam.  &  C.  438,  8  Dowl.  ft  R.  186. 

Obviously,  If  a  statute,  by  express  terms  or 
clear  implication,  restricts  the  heirs  of  real 
property  to  persons  bom  in  lawful  wedlock, 
the  legitimacy,  according  to  his  proper  person- 
al law,  of  a  person  born  out  of  lawful  wedlock, 
cannot  avail  him,  and  that  would  be  so  even 
If  he  were  legitimate  according  to  the  law  of 
the  place  where  the  property  is  situated. 

In  the  absence  of  such  a  local  statute  or 
public  policy,  the  better  reasoning  and  the 
weight  of  authority  establish,  as  a  general 
principle  of  private  international  law,  the 
proposition  that  the  status  of  a  person  as 
legitimate  or  illegitimate,  fixed  by  the  proper 
law.  Is  to  be  accepted  In  other  Jurisdictions 
for  the  purpose  of  descent  of  real  property  and 
the  distribution  of  personal  property. 

This  doctrine  was  expressly  adopted  in  Re 
Goodman,  L.  H.  17  Ch.  Div.  266,  50  L.  J.  Ch. 
N.  S.  425.  44  Ii.  T.  N.  S.  627,  29  Week.  Rep. 
586,  as  applied  to  the  distribution  of  the  per- 
sonal estate  of  a  decedent  domiciled  in 
England.  It  was  held  in  that  case  that  a  per 
son  born  out  of  wedlock,  who,  by  the  law  of 
Holland,  where  the  parents  were  domiciled,  be- 
came legitimate  by  their  subsequent  intermar- 
riage, was  legitimate  for  the  purposes  of  the 
English  statute  of  distribution,  notwithstand- 
ing that  the  subsequent  marriage  would  not 
have  had  that  etfect  by  the  law  of  England. 

So,  upon  the  same  reasoning,  It  was  held  In 
Andros  v.  Andros,  L.  R.  24  Ch.  Div.  637,  52 
L.  J.  Oh.  N.  S.  793,  49  L.  T.  N.  S.  163.  82 
Week.  Rep.  30,  that  a  bequest  of  personalty  in 
an  English  will  to  the  children  of  a  foreigner 
contemplated  children  born  out  of  wedlock, 
who,  by  the  law  of  their  father's  domldl,  had 
become  legitimated  through  a  subsequent  inter- 
marriage of  their  parents. 

And  a  similar  decision  was  made  In  Grey  v. 
Stamford  [1892]  3  Ch.  88.  61  L.  J.  Ch.  N.  S. 
622,  41  Week.  Rep.  60,  even  with  reference  to 
a  devise  of  real  property  in  England.  The  court 
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held  that  the  rule  laid  down  in  Doe  em  dem. 
Blrtwhistle  v.  Vardill  relates  only  to  the  de- 
scent of  real  property  in  a  case  of  Intestacy, 
and  does  not  affect  a  devise  in  a  will  to 
"children." 

So,  it  was  held  in  Skottowe  v.  Toung,  L.  R. 
11  Eq.  474,  40  L.  J.  Ch.  N.  S.  866.  24  L.  T.  N. 
S.  220,  19  Week.  Rep.  583,  that  a  child  born 
out  of  wedlock,  to  a  British  dtisen  domiciled  in 
France,  having  been  legitimated  according  to 
the  law  of  France  by  the  intermarriage  of  his 
parents,  was  not  *'a  stranger  in  blood"  to  his 
father  within  the  meaning  of  the  EJngllsh  leg- 
acy duty  act. 

While,  for  the  reasons  already  stated,  this 
doctrine  is  not  applicable  to  the  inheritance  of 
real  property  in  England,  It  has  been  applied 
to  real  property  in  Scotland,  with  the  result 
of  excluding  from  the  inheritance  persons  bom 
out  of  lawful  wedlock,  who,  by  the  subsequent 
Intermarriage  of  their  parents,  would  be  legiti- 
mate according  to  the  law  of  Scotland  {lew 
rei  8it<E),  because  the  marriage  did  not  have 
that  effect  according  to  their  appropriate  per- 
sonal law.  Shedden  v.  Patrick,  1  Macq.  H.  L. 
Cas.  535;  Munro  v.  Saunders,  6  Bllgh,  N.  R. 
468. 

So,  while  it  was  held  in  Dalhousle  v. 
M'Douall,  7  Clark  ft  F.  817,  and  Munro  v. 
Munro,  7  Clark  ft  F.  842,  that  a  child  born  out 
of  wedlock,  whose  parents  subsequently  inter- 
married, was  entitled  to  inherit  real  property 
in  Scotland,  the  inquiry  was  not  directed  to 
the  question  whether  the  lex  rei  eitw,  as  such, 
gave  a  legitimating  effect  to  marriage,  but 
whether  the  law  of  Scotland  could  be  regarded 
as  the  appropriate  personal  law  of  the  claim- 
ant, it  being  Apparently  assumed  that  the 
mere  fact  that  the  lex  rei  aitai  gave  such  ef- 
fect to  the  marriage  would  not  have  rendered 
the  child  legitimate  for  the  purpose  of  inherit- 
ing real  property. 

In  the  United  States  the  doctrine  has  been 
applied  by  recognizing  the  legitimacy,  for  the 
purpose  of  inheriting  real  property,  of  persons 
born  out  of  wedlock,  who,  according  to  the 
proper  law,  had  been  legitimated  by  the  inter- 
marriage of  their  parents,  notwithstanding 
that  such  intermarriage  would  not  have  that 
effect  according  to  the  lex  rei  sitw.  Dayton  v. 
Adkisson,  45  N.  J.  Eq.  6U3,  4  L.  R.  A.  488,  14 
Am.  St.  Rep.  763,  17  Atl.  964 ;  Miller  v.  Miller. 
91  N.  Y.  315,  43  Am.  Rep.  669;  Bates  v. 
Virolet,  83  App.  Div.  436,  53  N.  Y.  Supp.  803 ; 
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ute  of  Virginia  passed  oj^  February  27, 
1866,  makes  him  a  legitimate  child  in  this 
state.  The  statute  declared  that  all  colored 
persons  cohabiting  together  on  February  27, 
1866,  should  be  deemed  husband  and  wife, 
and  all  their  children  legitimate,  whether 
bom  before  or  after  the  passage  of  the  act. 
The  father  and  mother  of  the  petitioner 
were  not  then  cohabiting  together,  and  the 
petitioner's  claim  is  based  upon  the  last 
clause  of  the  act,  which  reads  as  follows: 
"And  when  the  parties  have  ceased  to  co- 
habit before  the  passage  of  this  act,  in  con- 
sequence of  the  death  of  the  woman,  or 
from  any  other  cause,  all  the  children  of 
the  woman,  recognized  by  the  man  to  be  his, 
shall  be  deemed  legitimate."  Acts  1865-66, 
chap.   18,   §  2,  p.  85.     At  the  time  of  the 


passage  of  this  act  the  petitioner's  domidl 
was  in  Virginia,  and  the  domicil  of  Sheridan 
W.  Ford  was  in  Massachusetts.  We  are 
unable  to  see  any  ground  upon  which  the 
state  of  Virginia  can  impose  upon  a  person 
having  his  domicil  in  Massachusetts  a  legit- 
imate son,  when  by  our  law  he  is  illegiti- 
mate. By  our  law  it  is  provided:  "An  ille- 
gitimate child  whose  parents  have  intermar- 
ried, and  whose  father  has  acknowledged 
him  as  his  child  shall  be  considered  legiti- 
mate." Pub.  Stat.  1882,  chap.  125, 
§  5  (Rev.  Laws,  chap.  133,  9  5). 
The  Virginia  act  makes  mere  acknowledg- 
ment sufficient,  while  our  law  requires 
both  marriage  and  acknowledgment.  The 
law  which  governs  this  case  is  well  stated 
by  Mr.  Minor  in  his  treatise  on  the  Con- 


Stack  V.  Stack,  6  Dem.  280 :  De  Wolf  v.  Mld- 
dleton,  18  R.  I.  810,  31  L.  R.  A.  146,  26  Atl. 
44,  31  Atl.  271. 

So,  in  Scott  V.  Key,  11  La.  Ann.  232,  the 
doctrine  was  applied  to  the  Inheritance  of  real 
property  in  Louisiana  by  a  person  legitimated 
by  special  statute  In  another  state. 

The  doctrine  was  also  approved  in  Ross  v. 
Ross,  129  Mass.  243,  37  Am.  Rep.  321,  where 
there  was  a  Jhorough  examination  of  the  8ulj% 
Ject,  though  *the  actual  case  before  the  court 
was  one  of  adoption  by  a  court  decree. 

In  McDeed  v.  McDeed,  67  111.  545.  it  seems 
to  have  been  assumed  that  the  legitimacy  of 
children,  born  before  the  repudiation  of  the 
marriage  by  the  husband,  who  was  below  the 
age  of  consent  when  he  contracted  It,  would 
be  governed  by  the  law  of  Ohio,  and  that  such 
children  being  legitimate  a(;pording  to  the  law 
of  that  state  notwithstanding  the  invalidity  of 
the  marriage,  would  be  recognized  as  legitimate 
for  the  purpose  of  Inheriting  real  property  In 
Illinois. 

And,  conversely.  It  was .  held  in  Smith  v. 
Kelly,  23  Miss.  167,  55  Am.  Dec.  87,  that  the 
subsequent  intermarriage  of  the  parents  did 
not  make  the  child  legitimate  for  the  purpose 
of  inheriting  real   property   in   Mississippi,   or 


erty  of  a  person  domiciled  in 
although  it  would  have  that  effect  by  the 
law  of  Mlssissipi  {lea  rei  8ii<B  and  lex  domi- 
cilii deccdentit),  it  not  having  that  effect 
by  the  law  of  South  Carolina,  where  the  par- 
ents were  domiciled  at  the  time  of  the  birth 
of  the  child,  and  at  the  time  of  the  subsequent 
intermarriage. 

So,  in  llazzard's  Estate,  8  W.  N.  C.  485,  it 
was  held  that  the  rule  that  the  distribution  of 
a  personal  estate  is  governed  by  the  law  of 
decedent's  last  domicil  did  not  operate  to  legit- 
imate, for  such  purpose,  a  person  who,  by  his 
proper  personal  la^  (In  this  case  Virginia), 
was  Illegitimate.     '■* 

In  Caballero's  Succession,  24  La.  Ann.  573, 
it  was  held  that  a  child  born  out  of  wedlock, 
having  been  legitimated  according  to  the  law  of 
Spain  by  the  subsequent  intermarriage  of  his 
parents,  had  the  status  of  a  legitimate  child 
in  Louisiana  for  the  purpose  of  taking  as  a 
forced  heir  in  that  state. 

Besides  the  foregoing  cases,  which  have  ex- 
pressly adopted  the  status  of  the  claimant  as 
fixed  by  the  proper  law  for  the  purposes  In 
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question,  In  opposition  to  the  status  that  he 
would  have  according  to  the  lex  domicilii  de- 
cedentis  or  the  lew  rei  aitw,  it  is  assumed,  by 
the  cases  cited  in  the  subsequent  division  upon 
the  question.  What  is  the  proper  law  by  which 
to  ascertain  the  status  of  the  child?  that  it 
will,  when^  ascertained,  prevail  over  the  lew 
domicilii  deccdentis  or  the  lew  rei  sita^  as  the 
case  may  be,  though  in  some  cases  it  happened 
that  the  proper  law  was  coincident  with  one 
or  the  other  of  those  laws.  Thus,  for  instance. 
In  Blythe  v.  Ay  res,  96  Cal.  532.  19  L,  R.  A. 
40.  31  Poc.  915,  it  was  held  that  the  law  of 
California,  where,  as  a  matter  of  fact,  the 
land  was  situated,  fixed  the  status  of  the  child 
for  the  purpose  of  inheritance;  but  the  deci- 
sion was  upon  the  ground  that  the  father  was 
domiciled  there,  and  it  was  assumed  through- 
out that,  if  he  had  been  domiciled  In  England, 
the  law  of  England  would  have  governed. 

Of  course,  as  already  pointed  out,  a  statute 
of  another  state  or  country  which  does  not  pur- 
port to  affect  the  status  of  the  child  as  legiti- 
mate or  illegitimate,  but  merely  prescribes  the 
rights  of  illegitimate  children,  will  not  prevail 
over  the  lew  rei  aitof  or  lew  domioUii  decedentia. 
(See  retit's  Succession,  49  La.  Ann.  626,  62 
Am.  St.  Rep.  659,  21  So.  717,  supra.) 


sharing  In  the  distribution   of  personal   prop-  [J,^.- 

that    state,  t^^TWhat  is   proper   law   after  eliminating   lew 


domUHlii    decedentis    and    lew    rei    sitw,    as 
such. 

Conceding  that  the  lew  domicilii  decedentis 
and  lew  rei  sites  may  be  eliminated  as  the  cri- 
terion of  the  child's  status  as  a  legitimate  or 
illegitimate,  there  remains  the  question,  which, 
under  some  circumstances,  Is  an  exceedingly 
perplexing  one :  What  is  the  proper  law  by 
which  to  determine  the  status  of  a  person  bom 
out  of  lawful  wedlock  as  legitimate  or  Illegiti- 
mate? 

If  the  child  Is  an  adult,  and  has  an  Inde- 
pendent domicil,  a  general  or  special  statute 
of  that  domicil — which,  in  effect,  declares  him 
to  be  legitimate — ^would  probably  establish  his 
status  as  such  for  all  purposes  that  do  not  in- 
volve the  correlative  status  of  his  parents  domi- 
ciled elsewhere;  and  perhaps  that  status 
would  avail  the  parents  for  the  purpose 
of  any  beneficial  right  or  interest  that 
they  might  claim  under  or  through  the 
child.  But  such  a  status,  as  shown  In  Ibving 
V.  FoBD^  cannot  avail  the  child  for  the  pur- 
poses of  a  beneficial  right  or  interest  which  he 
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Hict  of  Laws,  §  100.  After  stating  the  ques- 
tion, which  domicil  should  govern  when  the 
act  of  legitimation  is  not  marriage,  but 
mere  acknowledgment,  or  a  statute  of  a 
state,  and  the  bastard  has  his  domicil  in  one 
state,  and  his  father  in  another,  he  pro- 
ceeds: "Two  points  should  be  noticed  in 
this  connection,  which  will  aid  us  to  deter- 
mine the  proper  law  in  this  case.  The  first 
is  that  the  legitimation  of  a  bastard  is  the 
creation  of  a  status  which  is  beneficial  to 
him,  and  it  should  be  presumed  in  his  favor 
whenever  adequate  reason  exists  for  such 
a  course.  The  second  is  that  this  beneficial 
status  cannot  be  accorded  the  infant  at  the 
expense  of  a  change  of  status  on  the  part  of 
the  father  not  warranted  by  his  domiciliary 
law.    Applying  these  two  principles,  it  fol- 


lows that  the  law  of  the  father's  domicil  at 
the  time  of  the  legitimating  act  will  be  the 
proper  law  to  determine  the  status  of  both 
parties.  If  by  that  law  the  act  in  question 
legitimates  the  bastard,  the  beneficial  status 
thus  created  will  in  general  be  recognized 
everywhere,  including  the  bastard's  domicil, 
though  by  the  law  of  the  latter  state  the 
act  would  not  suffice  to  create  a  legitima- 
tion. On  the  other  hand,  if,  by  the  law  of 
the  father's  domicil,  legitimation  is  not  the 
result  of  the  act  claimed  to  have  that  effect, 
though,  under  the  bastard's  domiciliary  law, 
legitimation  would  result  therefrom,  the 
status  of  legitimation  should  not  be  con- 
ferred upon  the  bastard,  for  that  would  be 
to  subject  the  status  of  the  father  to  a  law 
to  which  it  is  not  properly  subject."     In 


claims  under  or  through  one  of  his  parents, 
and  whlcb  depends  upon  a  change  of  such  par- 
ent's status  relatively  to  the  child,  since  the 
state  of  the  child's  domicil,  while  it  may  im- 
pose a  new  status  upon  him,  cannot  impose  a 
new  status,  in  invitum,  upon  the  parent 
domiciled  elsewhere. 

The  same  principle  would  seem  to  apply  as- 
suming that  the  child,  at  the  time  of  the  al- 
leged legitimation,  is  an  infant  (and,  being  il- 
legitimate, has  the  mother's  domicil),  when 
some  act  other  than  the  intermarriage  of  the 
parents,  c.  g.j  subsequent  recognition  or  ac- 
knowledgment by  the  father,  is  relied  upon. 
Applying  the  principle  stated  in  Irving  v. 
Ford,  it  would  seem  that  the  legitimating  ef- 
fect of  the  law  of  the  child's  domicil  (which  is 
ew  neceatUate  the  mother's  domicil)  cannot 
avail  to  establish  the  legitimacy  of  the  child  to 
the  detriment  of  the  estate  of  the  father,  when  a 
mere  acknowledgment  of  the  child's  paternity 
by  the  father  while  domiciled  elsewhere  Is  re- 
lied upon.  Perhaps  the  result  would  be  differ- 
ent if  there  were,  not  only  an  aclcnowledgment 
of  the  child's  paternity,  but  a  recognition  of  his 
legitimacy, — especially  if  such  recognition  oc- 
curs while  the  father  is  transiently  within 
the  state  or  country  where  the  mother  and  in- 
fant child  are  domiciled,  notwithstanding  that 
he  is  domiciled  elsewhere.  That  was  substan- 
tially the  state  of  facts  in  LIngen  v.  Lingen, 
45  Ala.  410,  where  the  father  (who  was  at  the 
time  domiciled  in  Alabama),  while  temporarily 
In  France,  where  the  mother  (and  therefore  the 
child)  was  domiciled,  recognized  the  child  as 
his  legitimate  son.  whereby  the  latter,  accord- 
ing to  the  law  of  France,  became  legitimate. 
The  son,  by  virtue  of  such  acknowledgment, 
claimed  to  inherit  the  real  property,  and  to 
share  in  the  distribution  of  personal  property, 
of  the  father  who  died  while  still  domiciled  in 
Alabama.  The  decision  went  against  the  son. 
hut  was  upon  the  ground  that  the  les  rel  sHa 
and  lex  domicilii  decedentis  necessarily  gov- 
erned, to  the  exclusion  of  all  other  laws.  If 
the  court  had,  In  accordance  with  the  weight 
of  authority,  eliminated  those  laws  as  the  cri- 
terion, the  question  would  have  been  presented, 
whether  the  law  of  the  domicil  of  the  mother 
and  child,  or*that  of  the  father,  would  have 
prevailed.  In  that  situation  the  case  might, 
perhaps,  be  distinguished  from  Irving  v.  Ford 
upon  the  ground  that  the  father  acknowledged 
the  child  to  be  his  legitimate  son,  and  that 
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such  acknowledgment  took  place  in  the  country 
where  the  child  was  domiciled ;  whereas,  in 
Irving  v.  Ford  so  far  as  appears,  there  was 
merely  a  recognition  by  the  man  that  he  was 
the  father  of  the  child,  not  an  acknowledgment 
that  the  child  was  his  legitimate  child,  and 
that  recognition  did  not  take  place  in  Virginia, 
where  the  child  was  domiciled. 

It  was  held  in  Blythe  v.  Ajtcs,  96  Cal.  532, 
19  L.  R.  A.  40,  31  Pac.  915,  that  the  bastard 
child  of  a  domiciled  citizen  of  California  was 
made  a  legitimate  child,  under  the  Code  pro- 
vision of  that  state,  by  the  father's  public  ac- 
knowledgment and  adoption  of  her  as  such,  al- 
though the  mother  had  alwavs  been  domiciled 
in  England  where  the  child  was  begotten  and 
born,  and  continued  to  live  until  after 
the  father's  death.  This  decision  is  put  upon 
the  general  gi'ound  that  the  law  of  the  domicil 
of  the  father,  rather  than  that  of  the  mother, 
or  of  the  child,  determines  the  question  of 
legitimation  by  the  father's  acknowledgment 
and  other  acts,  the  same  as  in  case  of  a  subse- 
quent intermarriage  of  the  parents.  In  that 
case  the  child  was  claiming  the  right  of  heir- 
ship and  title  to  the  estate  of  the  father,  who 
died  while  domiciled  In  California ;  and  it 
would  seem  that  the  decision  upholding  the 
right  of  the  child  might  have  been  put  upon 
the  ground  that,  since  the  status  was  beneficial 
to  the  child,  she  could  avail  herself  of  the 
legitimating  effect  of  the  acknowledgment  ac- 
cording to  the  law  of  the  father's  domicil, 
though  it  did  not  have  such  effect  according  to 
the  law  of  the  mother's  domicil  (which  was 
also  her  own  domicil).  It  Is  difficult  to  un- 
derstand how  the  general  principle,  which  ap- 
plies when  a  subsequent  intermarriage  of  the 
parents  is  relied  upon,  that  the  law  of  the 
domicil  of  the  father  prevails  over  that  of  the 
mother,  can  be  applied  if  mere  acknowledgment 
l)y  the  father  Is  relied  upon.  Until  the  legiti- 
mation is  perfected,  the  child,  being  illegiti- 
mate, has  the  mother's  domicil,  which,  in  the 
absence  of  an  Intermarriage,  may.  as  in  the 
case  under  consideration,  be  in  a  different  state 
or  country  than  the  domicil  of  the  father.  To 
hold  that  the  law  of  the  father's  domicil  gov- 
erns makes  such  law  prevail  over  that  of  the 
child's  domicil ;  and  while,  as  above  suggested, 
that  result  may  be  admissible  in  case  the  child 
is  claiming  a  beneflcial  right  or  interest  in  the 
father's  estate,  the  principle  would,  at  least, 
be  open  to  serious  objection  as  applied  to  a 
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hingen  v.  Lingen,  45  Ala.  410,  the  dom- 
ieil  of  the  father  was  in  Alabama.  The  il- 
legitimate child  was  bom  in  France,  having 
a  French  woman  for  its  mother.  The 
father,  while  in  France,  acknowledged  the 
child  to  be  his,  but  he  did  not  marry  the 
woman.  This  acknowledgment  was  suffi- 
cient in  France  to  make  the  child  legitimate, 
but  not  in  Alabama.  It  Was  held  that  the 
legitimation  was  governed  by  the  law  of  the 
father's  domicil,  and  not  by  that  of  the 
bastard.  See  also  Wharton,  Confl.  L.  9  246. 
So  in  Loring  v.  Thomdike,  5  Allen,  257, 
263,  where  a  citizen  of  this  commonwealth 
had  an  illegitimate  child  bom  in  Grermany, 
and  afterwards  married  the  mother  in  that 
country,  and  acknowledged  the  child  there, 
the  legitimacy  of  the  child  was  determined 
by  the  provision  of  llev.  Stat.  1836,  chap.  61, 
9  4.  See  also  Morris  v.  Williams,  30  Ohio 
St.  554;  Blythe  v.  Ayres,  06  Cal.  532,  10  L. 
K.  A.  40,  31  Pac  015. 

It  may  be  conceded  that  if  the  father  of 


the  petitioner  had  been  domiciled  in  Vir- 
ginia in  1866,  when  the  statute  in  question 
was  passed,  or  when  he  acknowledged  the 
petitioner  as  his  son,  the  petitioner  would 
have  acquired  a  status  as  a  legitimate  son 
which  would  be  recognized  here.  Scott  v. 
Key,  11  La.  Ann.  232;  Miller  v.  Miller,  Ol 
N.  Y.  315,  43  Am.  Bep.  660.  See  also  Ross 
V.  Ross,  120  Mass.  243,  37  Am.  Rep.  321. 
There  are,  however,  decisions  to  the  con- 
trary. Smith  V.  Derr,  34  Pa.  126,  75  Am. 
Dec.  641 ;  Williams  v.  Kimhall,  35  Fla.  40, 
26  L.  R.  A.  746,  48  Am.  St.  Rep.  238,  16  So. 
783. 

But  as  the  petitioner's  father,  when  the 
statute  was  passed  and  when  the  acknowl- 
edgment was  made,  was  domiciled  in  this 
commonwealth,  the  question  of  the  petition- 
er's legitimacy  must  be  determined  by  our 
law,  which  does  not  recognize  acknowledg- 
ment alone  as  legitimation;  and  the  order 
must  be:  Decree  of  Probate  Court  af- 
firmed. 


case  where  the  child  is  claiming  under  the 
mother's  estate  or  the  father  Is  claiming  un- 
der the  child's  estate.  The  difflcnlty  does  not 
arise  when  a  subsequent  bitermarriage  of  the 
parents  is  relied  upon  as  legitimating  the 
child,  since,  at  the  very  instant  of  the  mar- 
riage, the  mother,  and  therefore  the  child, 
takes  the  father's  domicil.  In  such  a  case, 
therefore,  it  Is  not  necessary  to  assume,  in  ad- 
vance, the  legitimating  effect  of  the  marriage 
in  order  to  attribute  to  the  child  the  domicil 
of  the  father.  But  an  acknowledgment  of  the 
child  by  the  father  does  not  change  the  domicil 
of  the  mother,  and,  in  order  to  give  it  the  ef- 
fect of  changing  the  domicil  of  the  child,  its 
legitimating  effect  must  be  assumed,  which,  of 
course,  involves  a  petltio  principii. 

When  subsequent  intermarriage  of  the  parents 
during  the  infancy  of  the  child  is  relied  upon 
as  legitimating  the  child,  it  must,  at  least, 
have  that  effect  according  to  the  law  of  the 
domicil  of  the  father  at  the  time  of  the  mar- 
riage; and  the  English  rule  requires  that  it 
shall  have  that  effect,  not  only  by  the  law  of 
the  fathei's  domicil  at  the  time  of  the  mar- 
riage, but  also  by  the  law  of  his  domicil  at  the 
time  of  the  birth  of  the  child. 

The  ground  upon  which  the  English  doctrine 
rests  Is  summarized  in  Re  Grove,  L.  R.  40  Ch. 
Div.  216,  232,  68  L.  J.  Ch.  N.  S.  57,  60  L.  T. 
N.  S.  587,  87  Week.  Rep.  1.  as  follows :  "What 
is  really  necessary,  I  think.  Is  that  the  father 
should,  at  the  time  of  the  birth  of  the  child, 
be  domiciled  in  a  country  allowing  legitimation 
so  as  to  give  to  the  child  the  capacity  of  being 
made  legitimate  by  a  subsequent  marriage.  But 
it  Is  the  subsequent  marriage  which  gives  *the 
legitimacy  to  a  child  who  has,  at  its  birth,  in 
consequence  of  its  father's  domicil,  the  capac- 
ity of  being  made  legitimate  by  a  subsequent 
marriage."  The  justification  for  the  assump- 
tion that  the  child  takes  its  capacity  to  be  le- 
gitimated in  consequence  of  its  father's  domicil 
is  not  apparent.  Upon  the  other  hand,  it 
would  seem  that  the  child  has  such  capacity, 
if  at  all,  in  consequence  of  the  mother's  domi- 
cil, since  an  Illegitimate  child  takes,  at  birth, 
the  mother's  domicil',  rather  than  the  father's. 
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To  support  the  doctrine  upon  the  theory  sug- 
gested. It  would  seem  to  be  necessary  to  in- 
dulge, in  addition  to  what  is  above  said,  the 
fiction  that  the  subsequent  marriage  relates 
back  to  the  time  of  the  birth  of  the  child.  In 
the  case  from  which  the  quotation  is  taken,  the 
domicil  of  the  mother  and  of  the  father  at  the 
time  of  the  child's  birth  was  the  same,  and  the 
court  was  merely  considering  the  general  ques- 
tion whether  it  Is  necessary  that  the  marriage 
shall  haye'  the  legitimating  effect  by  the  law  of 
the  domicil  at  the  time  of  the  birth  of  the 
child  and  at  the  time  of  the  subsequent  mar- 
riage. 

While  the  foregoing  case  states  and  assumes 
that  the  marriage  must  have  had  such  effect 
according  to  the  law  of  the  father's  domicil  at 
the  time  of  the  child's  birth,  its  value  as  a  new 
precedent  was  Its  addition  of  the  requirement 
that  the  marriage  shall  have  a  legitimating  ef- 
fect according  to  the  law  of  the  father's  domi- 
cil at  the  time  of  the  marriage.  Even  before 
this  decision,  it  was  well  establlslied  in 
England  that  a  child  legitimated  according  to 
the  law  of  the  domicil  of  the  father  at  the 
time  of  the  iutermarriage  of  the  parents  would 
not  be  recognized  as  legitimate  in  England  if, 
at  the  time  of  the  child's  birth,  the  domicil 
of  the  father  was  in  England,  the  law 
of  which  denies  the  legitimating  effect  of 
the  marriage.  Re  Wright,  2  Kay  ft  J.  696,  25 
L.  J.  Ch.  N.  S.  621.  2  Jur.  N.  S.  465,  4  Week. 
Rep.  541 ;  Re  Goodman,  L.  R.  17  Ch.  Div.  266, 
50  L.  J.  Ch.  N.  S.  425,  44  L.  T.  N.  S.  527,  29 
Week.  Rep.  586 ;  Udny  v.  Udny,  L.  R.  1  H.  L. 
Sc.  App.  Cas.  441.  A  contrary  position  was 
taken  in  Boyes  v.  Bedale,  1  Hem.  ft  M.  798, 
but  the  decision  was  expressly  disapproved 
in  Re  Goodman.  These  cases,  however,  left 
open  the  question  whether.  If  the  law  of 
the  domicil  at  the  time  of  birth  gave  legiti- 
mating effect  to  the  marriage,  the  child  would 
be  regarded  as  legitimate  In  England,  irrespec- 
tive of  the  domicil  at  the  time  of* the  marriage ; 
and  this  question,  as  already  stated,  was 
afterward  decided  in  the  negative  by  Re 
Grove. 

It   Is   to   be   observed   that   in    the   English 
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cases  above  cited,  which  refused  to  recognise 
the  legitimating  effect  o£  the  marriage  accord- 
ing to  the  law  of  the  domicil  of  the  father  at 
the  time  it  tools  place  because  it  did  not  have 
that  effect  according  to  the  law  of  his  domicil 
at  the  time  of  the  birth  of  the  child,  the  domi- 
cil at  the  latter  period  was  in  England,  and 
therefore  the  courts  in  these  cases  were  giving 
effect  to  the  English  rule,  which  denies  the 
legitimating  effect  of  the  intermarriage  of  the 
parents.  Possibly  they  would  have  been  more 
inclined  to  acknowledge  the  legitimating  effect 
of  the  law  of  the  father's  domicil  at  the  time 
of  the  marriage  if  the  law  of  England  had  con- 
curred on  this  point  with  that  law,  even 
though  the  domicil  at  the  time  of  the  birth  had 
been  outside  of  England,  and  in  a  country 
whose  law  denied  the  legitimating  effect  of  the 
marriage. 

There  are  very  few  American  cases  In  which 
there  was  a  conflict  on  this  point  between  the 
law  of  the  father's  domicil  ac  the  time  of  the 
birth  of  the  child  and  at  the  time  of  the  subse- 
quent intermarriage  of  the  parents. 

In  Caballero's  Succession,  24  La.  Ann.  673, 
however,  the  court  gave  effect  to  the  legitimat- 
ing law  of  the  domicil  of  the  father  at  the 
time  of  the  marriage,  although,  at  the  time  of 
the  birth,  the  domicil  was  in  Louisiana,  where 
the  legitimating  effect  of  marriage  is  denied. 
The  rule  applied  by  this  case,  which  regards 
the  domicil  of  the  father  at  the  time  of  the 
mari'lage  and  disregards  his  domicil  at  the 
time  of  the  birth  of  the  child,  is  probably  the 
one  which  will  ultimately  prevail  in  the  United 
States. 

In  Miller  v.  Miller,  91  N.  T.  315,  43  Am. 
Rep.  669,  it  is  intimated  that  it  is  sufficient  if 
the  subsequent  marriage  has  a  legitimating  ef- 
fect according  to  the  law  of  the  domicil  of  the 
parents  at  the  time  of  the  child's  birth,  al- 
though not  by  the  law  of  their  domicil  at  the 
time  of  the  marriage.  The  point,  however, 
was  not  decided,  as  the  law  of  the  domicil  at 
both  periods  gave  the  marriage  that  effect, 
though  the  law  of  New  York,  lew  rei  sitw,  did 
not. 

In  Fowler  v.  Fowler,  131  N.  C.  169,  69  L.  R. 
A.  317,  42  S.  E.  563.  infra,  the  court,  following 
the  English  decisions,  states  the  rule  in  a  form 
requiring  the  concurrence  of  the  law  of  the 
domicil  at  the  time  of  birth  and  at  the  time  of 
the  subsequent  intermarriage ;  but  the  domicil 
was  the  same  at  the  time  of  both  events. 

In  Adams  v.  Adams,  154  Mass.  290,  13  L.  R. 
A.  275.  28  N.  E.  260,  where  the  father  at  the 
time  of  the  birth  of  his  illegitimate  child  was 
domiciled  in  Texas,  and  at  the  time  of  his  in- 
termarriage with  the  mother  was  dnmiclled  in 
California,  the  court  said :  "The  Texas  stat- 
ute may  be  laid  on  one  side.  For,  even  if  we 
should  hold  that  the  Texas  law  imparted  to  the 
plaintiff  [the  child]  his  capacity  for  legitima- 
tion, which,  under  the  facts  of  this  case,  we 
do  not  intimate,  still,  subject  to  the  qualifica- 
tions heretofore  stated,  the  effect  of  his  par- 
ents' marriage  upon  him  must  be  determined  by 
the  law  of  California,  where  it  took  place,  and 
where  thev  and  he  then  were  domiciled."  This 
was  said  in  view  of  a  dictum  of  the  supreme 
court  of  Texas  that  even  a  void  marriage  would 
legitimate  a  previously  born  child ;  and  it  was 
held  in  thi8*case  that  the  child  was  not  legiti- 
mated because  the  marriage  was  void,  and  its 
effect  must  be  determined  by  the  law  of  Cali- 
fornia, the  domicil  of  the  father  at  the  time  of 
the  marriage. 
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So  far  as  the  legitimacy  of  the  child  depends 
upon  the  validity  of  the  subsequent  intermar- 
riage of  his  parents,  it  must,  of  course,  be  re- 
ferred to  the  law  of  the  place  where  the  mar- 
riage was  celebrated ;  but,  assuming  that  the 
marriage  was  valid  by  the  law  of  that  place, 
the  law  of  that  place  with  reference  to  the  ef- 
fect of  the  marriage  upon  the  legitimacy  of  the 
child  is  Immaterial.     Munro  v.  Mnnro,  7  Clark 

6  F.  842 ;  Dalhousie  v.  M'Douall,  7  Clark  ft  F. 
817 ;  Re  Wright,  2  Kay  ft  J.  695.  25  L.  J.  Ch.  N. 
S.  621,  2  Jur.  N.  S.  465,  4  Week.  Rep.  541 ;  Re 
Grove,  L.  R.  40  Ch.  DIv.  216.  68  L.  J,  Ch.  N. 
S.  57,  50  L.  T.  N.  S.  587,  37  Week.  Rep.  1; 
I^uderdale  Peerage  Case,  L.  R.  10  App.  Cas. 
692. 

Besides  the  foregoing  cases  which  have  ex- 
pressly held  that  the  place  of  marriage  was 
immaterial,  that  seems  to  be  assumed  by  all 
the  cases  on  the  subject ;  for,  while  the  general 
rule  is  that  the  validity  of  a  marriage  is  to  be 
tested  by  the  law  of  the  place  where  it  was  cel- 
ebrated, the  effect  of  the  marriage  is,  in  gen- 
eral, to  bo  determined  by  the  domicil  of  the 
parties. 

Again,  the  law  of  the  place  of  the  child's 
birth,  as  such,  is  immaterial.  Re  Wright,  2 
Kay  ft  J.  595,  25  L.  J.  Ch.  N.  S.  621,  2  Jur. 
N.  S.  465,  4  Week.  Rep.  641;  Dalhousie  v. 
M'Douall,  7  Clark  ft  F.  817  ;  Munro  v.  Munro, 

7  Clark  &  F.  842 ;  Re  Grove.  L.  R.  40  Ch.  Div. 
216,  58  L.  J.  Ch.  N.  S.  57,  59  L.  T.  N.  S.  587, 
37  Week.  Rep.  1 ;  Biythe  v.  Ayres,  96  Cal.  532. 
19  L.  R.  A.  40,  31  Pac.  915 ;  Ives  v.  McNicoll, 
59  Ohio  St.  402,  43  L.  R.  A.  772,  69  Am.  St 
Rep.  780,  53  N.  E.  60.  It  is  true  that  in  Re 
Hall,  61  App.  Div.  266,  70  N.  Y.  Supp.  406,  the 
court  said  that  the  legitimacy  of  a  child, 
wherever  questioned,  is  determined  bv  the  le- 
gitimacy at  the  time  and  place  of  its  birth,  but 
it  is  apparent  from  the  context  that  the  court 
really  meant  the  domicil  of  the  parents  at  tho 
time  of  the  birth. 

Again,  the  domicil  of  the  father  at  the  time 
of  the  marriage,  rather  than  that  of  the 
mother,  governs, — at  least  when  a  subsequent 
marriage  during  the  infancy  of  the  child  is  re- 
lied upon.  Re  Wright.  2  Kay  ft  J.  595,  25  L. 
J.  Ch.  N.  S.  621,  2  Jur.  N.  S.  465,  4  Week.  Rep. 
541  ;  Munro  v.  Munro,  7  Clark  ft  F.  842 ;  Udny 
V.  Udny,  L.  R.  1  H.  L.  Sc.  App.  Cas.  441; 
Lauderdale  Peerage  Case,  L.  R.  10  App.  Cas. 
692 ;  Loring  v.  Thorndlke,  5  Allen,  257. 

As  above  shown,  the  foregoing  rule  wad  ap- 
plied in  Biythe  v.  Ayres,  96  Cal.  532,  19  L.  R. 
A.  40.  31  Pac.  915,  notwithstanding  that  a 
subsequent  acknowledgment  by  the  father, 
without  any  intermarriage,  was  relied  upon ; 
but  this  application  of  the  rule  for  the  rea- 
sons above  stated  is  of  doubtful  correctness. 

No  adoption  or  legitimation  is  effected  under 
the  North  Dakota  statute  providing  that  the 
father  of  an  Illegitimate,  by  publicly  ackoowl-. 
edging  it  as  his  own,  and  receiving  it  into  his 
family,  and  otherwise  treating  it  as  if  it  were 
a  legitimate,  thereby  adopts  it  as  such,  and 
such  child  is  thereupon  deemed  legitimate, 
where  both  father,  mother,  and  the  illegiti- 
mate were  domiciled  in  a  foreign  kingdom  at 
the  time  of  the  acts  and  conduct  relied  upon, 
and  such  acts  and  conduct  were  entirely  dis- 
continued after  the  father  left  the  foreign 
country  and  came  to  North  Dakota.  Eddie  v. 
Kddle,  8  N.  D.  376,  73  Am.  St.  Rep.  763,  79  N. 
W.  856. 

But  it  is  otherwise  when  the  statute  does 
not    undertake    to    legitimate    the    child,    but 
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merely  to  euable  him  to  Inherit  from  his 
father.  Thus,  In  Van  Horn  v.  Van  Horn,  107 
Iowa,  247,  45  L.  R.  A.  93,  77  N.  W.  846,  It  was 
held  that  the  general  and  notorious  reco^Ition 
of  an  Illegitimate  son  by  his  father,  which  will 
entitle  him  to  inherit  real  and  personal  prop- 
erty of  the  father  under  the  Iowa  Code,  may  be 
sufficient,  although  it  toolc  place  in  another 
state  where  the  parties  resided  at  the  time, 
and  in  which  the  son  may  have  had  no  right  to 
inherit.  It  will  be  observed  that  In  this  case 
the  right  to  Inherit  did  not  depend  upon  the 
status  of  the  child  as  a  legitimate  child,  which 
fact  distinguishes  the  case  from  the  preceding 
case. 

If,  by  the  law  of  the  domicll  of  the  parents 
at  the  time  of  the  child's  birth  and  at  the  time 
of  their  subsequent  intermarriage,  such  inter- 
marriage had  the  effect  to  legitimate  the  child, 
the  status  thus  acquired  Is  not  lost  by  the  sub- 
sequent removal  of  the  parents  and  child  to 
another  state,  by  the  law  of  which  the  mar- 
riage would  not  have  had  that  effect.  Fowler 
V.  Fowler,  131  N.  C.  169,  59  L.  R.  A.  817,  42 
S.  E.  563. 

II.  Adoption, 

As  in  case  of  property  rights  dependent  upon 
legitimation,  so  in  case  of  property  rights  de- 
pendent upon  adoption,  two  distinct  questions 
are  involved :  One  as  to  the  personal  status  of 
the  child ;  and  the  other  as  to  the  acceptance 
of  that  status  outside  of  the  Jurisdiction  in 
which  it  originated  for  the  purposes  of  the  par- 
ticular property  rights  in  question.  As  adop- 
tion, however,  is  frequently  effected  by  decree 
of  court  rendered  with  reference  to  the  partic- 
ular case,  the  inquiry  affecting  personal  status 
is  directed  to  the  Jurisdiction  of  the  court,  and 
not,  as  lu  the  case  of  legitimation  by  general 
law,  to  the  question  what  law  governs,  though 
undoubtedly  the  principles  of  private  interna- 
tional law  that  have  been  applied  In  the  deter- 
mination of  the  latter  question  are  Instructive 
upon  the  question  as  to  which  of  the  parties 
concerned  must  be  domiciled  in  a  particular 
state  or  country  to  give  Its  courts  Jurisdiction 
to  render  a  decree  of  adoption.  In  most  of  the 
cases  in  which  foreign  adoption  has  been  recog- 
nized, the  child  and  the  adoptive  parents  were 
domiciled  in  the  state  where  the  decree  was 
rendered. 

In  Foster  v.  Waterman,  124  Mass.  594,  the 
court  refused  to  recognize  a  decree  of  a  court 
of  New  Hampshire  because  the  adoptive  par- 
ents were,  at  the  time,  domiciled  in  Massachu- 
setts, notwithstanding  that  the  child  and  its 
natural  parents  were  domiciled  in  New  Hamp- 
shire. The  decision  was  formally  based  up- 
on the  ground  that  the  New  Hampshire 
statute  did  not  contemplate  such  a  case; 
but  doubtless  this  construction  of  the  statute 
was  influenced  by  the  idea  that,  from  an  Inter- 
national point  of  view,  the  domlcli  of  the 
adoptive  parents  ought  to  be  in  the  state  where 
the  adoption  occurs. 

In  Renz  v.  Drury,  67  Kan.  84,  45  Pac.  71, 
where  acknowledgment  of  the  child,  without 
any  adoption  proceedings,  was  relied  upon,  it 
was  held  that  the  law  of  Iowa  governed,  the 
child  and  the  adoptive  parents  being  domiciled 
there  until  after  the  marriage  of  the  child, 
whose  parentage  was  unknown.  It  was  ac- 
cordingly held  there  was  no  adoption,  because 
the  statute  of  Iowa  on  the  subject  was  not 
complied  with. 
06  L.  R,  A. 


In  Wolf's  Appeal  (Pa.)  12  Cent.  Rep.  426,  13 
Atl.  760,  however,  the  Pennsylvania  supreme 
court,  construing  the  statute  of  that  state,  held 
that  the  temporary  residence  of  the  adoptive 
parent  in  that  state  was  sufllcient  to  confer 
Jurisdiction  ;  and  in  Van  Matre  v.  Sankey,  148 
111.  536,  23  L.  R.  A.  665,  36  N.  E.  628  (a  case 
involving  the  effect  of  the  adoption  proceedings 
considered  in  the  last  case  upon  the  right  of 
the  child  to  inherit  real  property  In  Illinois), 
the  court  regarded  such  construction  of  the 
statute  as  conclusive  upon  it,  and  accordingly 
recognized  the  status  of  the  child  as  fixed  by 
the  Pennsylvania  decree,  though  It  was  inti- 
mated .that,  as  an  independent  proposition,  it 
might  have  been  held  otherwise. 

Assuming  that  the  court  which  rendered  the 
decree  of  adoption  had  Jurisdiction,  It  may  be 
argued  that,  as  Yietween  the  states  of  the 
Union,  the  recognition  in  other  states  of  the 
status  of  the  child  as  fixed  by  the  decree  does 
not  depend  upon  principles  of  international  law 
or  comity,  but  would  be  compelled  by  the  pro- 
vision ol'  the  Federal  Constitution  requiring 
each  state  to  give  full  faith  and  credit  to  the 
Judicial  proceedings  of  every  other  state.  Per- 
haps this  constitutional  requirement  would  be 
satisfied  by  recognizing  the  status  of  the  child 
as  an  adopted  child,  without  conceding  to  him 
in  another  Jurisdiction  all  the  property  rights 
of  a  xfatural  child  which  attach  to  the  status 
of  an  adopted  child  according  to  the  law  of  the 
state  where  the  adoption  proceedings  were 
bad.  Aside  from  this  distinction,  there  is  au- 
thority for  the  position  that  a  decree  affecting 
the  Btatus  of  a  person,  even  If  rendered  by  a 
court  of  competent  Jurisdiction,  only  affects  his 
status  within  the  state  in  which  it  is  rendered ; 
and  that  the  constitutional  provision  referred 
to  Is  satisfied  by  conceding  bis  status,  as  es- 
tablished by  the  decree,  within  that  state,  with- 
out conceding  that  it  follows  him  when  he  goes 
outside  of  the  state. 

Thus,  in  Smith  v.  Derr,  34  Pa.  126,  76  Am. 
Dec.  641,  it  was  held  that  legitimation,  even 
by  decree  of  a  court  of  competent  Jurisdiction 
in  another  state,  would  not  be  recognized  in 
Pennsylvania  for  the  purpose  of  descent  of 
real  property  lu  that  state.  This  principle 
was  applied  In  McCreery  v.  Davis,  44  S.  C.  195, 
28  L.  R.  A.  655,  51  Am.  St.  Rep.  794,  22  S.  B. 
178,  to  a  decree  of  divorce  rendered  In  another 
state,  even  upon  the  assumption  that  the  court 
had  Jurisdiction  to  render  the  decree. 

In  eltber  view,  the  question  as  to  whether 
the  status  of  a  person,  as  established  by  a  de- 
cree of  adoption  rendered  by  a  court  of  com- 
petent Jurisdiction,  will  be  recognized  in  an- 
other state, — at  least  for  the  purposes  of  a  par^ 
ticular  property  right  which  does  not,  by  the 
law  of  the  latter  state,  attach  to  such  status, — 
is  one  of  comity,  depending  upon  principles  of 
private  international  law.  The  courts  before 
which  the  question  has  arisen  seem  to  have  so 
regarded  it,  and  none  of  them  make  any  refer- 
ence to  the  constitutional  provision. 

Considering  the  question  as  one  of  comity, 
the  public  policy  of  the  forum  is  to  be  con- 
sulted. The  Illinois  supreme  court  has  ex- 
pressly adopted  the  rule  that  the  status  as  es- 
tablished by  adoption  in  another  state  will  be 
recognized  only  to  the  extent  that  it  is  con- 
sistent with  the  laws  and  public  policy  of  Illi- 
nois; and,  upon  that  ground,  it  Is  held  In 
Keegan  v.  Geraghty,  101  111.  26,  that  A  child 
adopted  in  Wisconsin  could  not  Inherit  real 
property  in  Illinois  from  a  natural  child  of  the 
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adoptive  father,  although,  by  the  law  of  Wis- 
consin, she  had  the  status  of  a  sister  of  such 
natural  child,  and,  as  such,  the  capacity  to  in- 
herit from  the  latter  in  that  state.  The  decision 
is  upon  the  ground  that  the  statute  of  Illinois 
regulating  adoption  denies  the  right  of  an 
adopted  child  to  take  by  representation  from 
the  collateral  or  lineal  kindred  of  the  adoptive 
parents. 

Upon  the  other  hand,  It  has  been  held  that 
the  rights  of  the  adopted  child  with  reference 
to  Inheritance,  as  fixed  by  the  law  of  the  state 
where  the  adoption  proceedings  were  had,  can- 
not be  enlarged  or  extended  by  the  law  of  the 
state  where  the  property  Is  situated  and  the 
question  arises.  Thus,  in  Sunderland's  Estate, 
60  Iowa,  732,  13  N.  W.  655,  It  was  held  that  a 
child  adopted  in  Louisiana,  the  adoption  laws 
of  which  were  construed  to  exclude  adopted 
children  from  representing  their  adoptive  par- 
ents, could  not  take  tlie  share  of  her  adoptive 
father  in  the  estate  of  his  father,  who  was 
domiciled  In  Iowa  and  survived  his  son  (the 
adoptive  father),  though  it  was  apparently  as- 
sumed that  she  conid  have  taken  such  share  If 
she  had  been  adopted  in  Iowa.  A  dissenting 
opinion  in  the  case,  without  disputing  the  cor- 
rectness of  the  majority's  position  that  the 
adopted  child  would  be  excluded  from  such  in- 
heritance in  Louisiana,  held  that  since,  by  the 
law  of  Louisiana,  she  was  entitled  to  in- 
herit from  her  adoptive  father,  she  had 
the  status  of  an  heir  of  such  father  within  the 
Iowa  Code,  providing  that  If  any  one  of  the 
children  of  an  Intestate  be, dead,  the  heirs  of 
such  child  sb&ll  Inherit  her  share. 

While  the  lex  rci  sit<B  or  lea  domMlii 
decedentis  may  operate  to  restrict  the  status 
of  an  adopted  child  as  established  in  an- 
other Jurisdiction,  and  withhold  from  it 
some  of  the  property  rights  that  would 
attach  thereto  under  the  law  of  the  lat- 
ter Jurisdiction,  there  Is  no  doubt  as  to 
the  general  principle  that  the  status  acquired 
by  adoption  In  a  state  or  country  having  Juris- 
diction will  be  recognized,  both  for  the  purpose 
of  the  descent  of  real  property,  and  the  distri- 
bution of  personal  property,  in  other  states  or 
countries, — at  least  in  those  whose  laws  also 
provide  fur  adoption. 

•  This  rule  has  been  expressly  applied  to  the 
descent  of  real  property  by  Van  Matre  v. 
Sankey.  148  111.  536,  23  L.  R.  A.  665,  36  N.  E. 
628 ;  Gray  v.  Holmes,  57  Kan.  217,  33  L.  R.  A. 


207,  45  I*ac.  596 ;  Ross  v.  Ross,  129  Mass.  246, 
37  Am.  Rep.  321;  Melvin  v.  Martin,  18  R.  I. 
650,  30  Atl.  467 ;  McColpln  v.  McCoIpln  (Tex. 
Civ.  App.)   77  S.  W.  238. 

And,  conversely,  the  lea  rei  sites  or  lew 
domicilii  decedentis,  as  such,  cannot  be  looked 
to  to  create  the  status.  Renz  v.  Drury,  57  Kan. 
84,  45  Pac.  71. 

Or  to  enlarge  the  status  beyond  the  limits 
fixed  by  the  law  of  the  place  where  it  orig- 
inated,— ^at  least  unless  the  lea  rei  sitw  ex- 
pressly so  provides.  Sunderland's  Estate,  60 
Iowa,  732,  13  N.   W.  655. 

In  Markover  v.  Krauss,  132  Ind.  204,  17  L. 
R.  A.  806,  31  N.  E.  1047,  it  was  assumed  that 
the  question  whether  a  child  adopted  in  an- 
other state  was  embraced  by  the  expression 
"children  by  former  wife,"  in  an  Indiana  stat- 
ute limiting  the  dower  of  the  second  wife  to  a 
life  estate  when  her  husband  leaves  *'chlldreh 
by  a  former  wife,"'  was  the  same  as  if  the 
children  had  been  adopted  in  Indiana ;  but  the 
Indiana  statute  expressly  provided  that  a  child 
adopted  In  another  Ptate  should  have  the  same 
rights  as  If  the  adoption  had  occurred  in  In- 
diana ;  and,  so  far  as  appears,  the  child,  even 
by  the  law  of  the  place  where  the  adoption  oc- 
curred, had  the  full  status,  for  all  purposes,  of 
a  natural  child  of  the  adoptive  parents. 

A  distinction  is  to  be  observed  between  those 
cases  in  which  the  question  involved  depends 
upon  the  legal  status  of  the  adopted  child,  and 
those  which  do  not  necesuarily  Involve,  or  de- 
pend upon,  such  status.  Thus,  in  New  York 
Ins.  &  T.  Co.  V.  Vlele,  161  N.  Y.  11,  76  Am. 
St.  Rep.  238,  55  N.  E.  311,  the  court  held  that, 
even  conceding,  for  the  purposes  of  the  case, 
that  a  child  adopted  in  a  foreign  country  had, 
for  all  purposes,  the  legal  status  of  a  lawful 
child  of  the  adoptive  parents,  she  was  not 
entitled  to  take,  under  a  bequest  to  the  lawful 
Issue  of  her  adootlvc  mother,  in  a  will  made  by 
a  person  domiciled  in  New  York.  The  decision 
is  upon  the  ground  that  the  will  must  be  in- 
terpreted according  to  the  law  of  New  York, 
by  which  the  words  "lawful  issue"  are  ordi- 
narily, and  in  the  absence  of  a  contrary  inten- 
tion manifested  by  the  will,  taken  to  mean  de- 
scendants. 

The  domlcll  of  an  adopted  child  while  a 
minor  follows  the  domlcll  of  the  adoptive  par- 
ents when  thev  remove  to  another  state. 
Woodward  v.  Woodward,  87  Tenn,  644,  US. 
W.  892.  G.  H.  P. 
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City  of  DEVILS  LAKE  et  ah,  Appta. 
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-•1.  Tbe  Talldlty  of  a  contract  of  a  mu- 
nicipal corporation,  which  can  be  per- 
formed only  by  a  resort  to  taxation,  depends 

•Headnotes  by  Young,  Ch.  J. 

Note. — As  to  taxation  to  pay 
bridge  bonds,  see,  in  this  series, 
Maloney,  34  L.  R.  A.  541. 

As  to   public  purposes  generally,  for  which 
money  may  be  raised  by  taxation,  see  note  to 
Daggett  V.  Colgan,  14  L.  R.  A.  474. 
•65  L.  R.  A. 


upon  the  power  of  such  corporation  to  levy 
and  collect  a  tax  for  that  purpose. 

2.  Tlie  taxlnar  power  of  a  city  cannot 
be  lawfnlly  Invoked  by  it  to  raise  funds 
to  construct  a  bridge  which  is  not  located 
upon  a  street  or  highway  having  a  legal  ex- 
istence. 

3.  Tbe  taxlnir  po'vrer  of  a  city  corpora- 
tion can  be  exercised  only  for  cor- 
porate purposes.  The  construction  and 
maintenance  of  a  bridge  outside  of  its  terri- 
torial boundaries,  the  purpose  of  which  is 
not  to  serve  the  convenience  of  its  Inhabi- 
tants, but  the  convenience  of  the  Inhabitants 
of  an  outlying  district,  and  to  promote  the 
business  and  commercial  Interests  of  the  city 
by  Increasing  the  trade  of  Its  business  men, 
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Is  not  such  a  corporate  purpose  as  will  sus- 
tain the  exercise  of  the  power  of  taxation. 
4.  The  incidental  and  indirect  benefltfl 
'vvhich  accrue  to  the  inhabitants  of  a  cltv 
from  the  development  of  Its  commercial  In- 
terests will  not  sustain  the  power  of  taxation. 

(January  20,  1904.) 

APPEAL  by  defendants  from  a  judgment 
of  the  District  Court  for  Ramsey 
County  granting  a  temporary  injunction  re- 
straining the  issuance  and  negotiation  of 
certain  bonds.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mr,  B.  D.  Townsend  for  appellants. 
.   Mr,  Jolin  G.  Adamson,  for  respondent: 

A  municipal  corporation  has  no  power  to 
make  gifts  or  donations  of  property  or  mon- 
ey: hence  the  attempted  donation  of  the 
city's  money  to  the  citizens'  committee  in 
the  case  at  bar  is  clearly  void. 

See  N.  D.  Const.  §  186. 

If  the  possession  or  right  to  use  any  cor- 
porate power  is  in  doubt,  the  doubt  prevails, 
and  the  power  is  denied. 

Van  Antwerp  v.  Dell  Rapids  Ttop,  3  S.  D. 
305,  53  N.  W.  82;  Minium  v.  Larue,  23 
How.  435,  16  L.  ed.  574;  Hanger  v.  Dee 
Moinee,  52  Iowa,  193,  35  Am.  Rep.  266,  2 
N.  W.  1105;  Dill.  Mun.  Corp.  4th  ed.  §  89. 

TonnK,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  defendants  appeal  from  an  order  of 
the  district  court  of  Ramsey  county  contin- 
uing a  temporary  injunction,  made  upon  an 
order  to  show  cause.  The  action  in  aid  of 
which  the  restraining  order  was  issued  is 
brought  for  the  purpose  of  permanently 
enjoining  the  defendants  from  issuing 
and  negotiating  certain  bonds  which  it 
proposes  to  issue  for  the  purpose  of  con- 
structing and  maintaining  a  certain  road 
or  bridge  across  an  arm  of  Devils  Lake. 
The  plaintiff  alleges  in  her  complaint  that 
she  is  a  resident,  property  owner,  and  tax- 
payer in  the  city  of  Devils  Lake;  that  said 
city  is  a  municipal  corporation  organized 
under  the  laws  of  this  state;  that,  at  a  city 
election  called  for  that  purpose,  a  majority 
of  the  electors  voted  to  issue  bonds  of  said 
city,  in  the  sum  of  $6,500,  for  the  purpose 
of  paying  the  cost  of  construction  and  main- 
tenance of  a  certain  bridge,  known  as  the 
"Pelican  Point  bridge,"  and  for  paying  out- 
standing warrants  of  the  city  of  Devils 
Lake,  issued  in  aid  of  such  purpose;  that 
the  defendant  Ole  Skratass,  the  auditor  of 
said  city,  has  advertised  for  bids  for  said 
bonds ;  that  said  Pelican  Point  bridge  is  lo- 
cated several  miles  outside  of  the  corporate 
limits  of  said  city;  that  the  acts  of  the  de- 
fendant and  its  officers  in  attempting  to  is- 
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sue  and  dispose  of  said  bonds  for  the  pur- 
pose aforesaid  are  ultra  vires  and  wholly 
void.  The  complaint  further  alleges  that 
the  officers  of  said  city  have  issued  a  large 
number  of  city  warrants,  to  wit,  in  the  sum 
of  at  least  $6,000,  to  aid  in  the  construction 
of  said  bridge,  and  that  the  same  are  un- 
paid, and  are  about  to  issue  other  warrants 
and  expend  the  moneys  of  the  corporation 
for  said  purpose,  and  prays  that  defendants 
be  restrained  and  enjoined  from  disposing 
of  and  issuing  said  bonds,  and  from  divert- 
ing any  funds  of  the  corporation  to  said 
purpose,  and  from  paying  the  outstanding 
warrants.  Upon  the  foregoing  complaint 
and  upon  plaintiff's  affidavit  a  temporary 
restraining  order  was  issued,  together  with 
an  order  to  show  cause  why  defendants 
should  not  be  restrained  from  negotiating 
said  bonds  and  paying  said  warrants  during 
the  pendency  of  the  action.  At  the  hearing 
of  the  order  to  show  cause,  the  defendants 
filed  a  number  of  affidavits  setting  forth  the 
importance  of  the  object  of  the  proposed  ex- 
penditure to  the  business  interests  of  the 
city  of  Devils  Lake.  The  court  made  an  or- 
der that  the  temporary  restraining  order 
theretofore  issued  be  continued  until  the 
final  determination  of  the  action.  From 
this  order  the  defendants  appeal. 

We  are  of  opinion  that  the  trial  court 
did  not  err  in  refusing  to  vacate  the  re- 
straining order.  The  question  involved  is 
one  entirely  of  corporate  power.  The  facts 
are  not  in  dispute.  From  the  statement  of 
facts  prefixed  to  appellants'  brief,  it  appears 
that  the  so-called  Pelican  Point  bridge  is 
situated  in  Lake  township,  between  4  and  5 
miles  southwest  of,  and  outside  of  the  cor- 
porate limits  of,  the  city  of  Devils  Lake, 
and  consists  of  an  embankment  of  earth  and 
stone,  connecting  the  north  and  south  shores 
of  Devils  Lake  at  its  narrowest  point.  In 
the  center,  where  the  water  is  deepest,  there 
is  a  pontoon  bridge  or  barge,  about  100  feet 
in  length,  connecting  the  embankments. 
The  affidavits  show  that  the  construction  of 
this  so-called  bridge  waa  commenced  in  the 
spring  of  1900  by  the  business  men  of  the 
city  of  Devils  Lake,  acting  through  a  citi- 
zens' committee,  and  that  a  large  sum  of 
money  was  raised  by  private  subscription 
and  expended  upon  its  construction.  The 
land  on  the  north  side  of  the  lake  belongs  to 
the  state  military  reservation,  and  by  chap- 
ter 134,  p.  173,  Laws  1901,  the  legislature 
granted  the  right  to  locate  a  highway  there- 
on, and  a  highway  was  located  by  the  town- 
ship of  Lake,  in  which  said  military  reserva- 
tion is  situated,  connecting  the  embank- 
ments with  the  public  highways  leading  to 
the  city  of  Devils  Lake.  The  land  on  the 
south  side  is  included  in  the  Ft.  Totten  In- 
dian reservation.    The  affidavits  state  that 
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the  city  of  Devils  Lake  acquired  a  right  of 
way  over  the  tract  of  land  abutting  on  the 
south  side  from  the  allottee  Indian  owning 
the  same,  with  the  consent  of  the  United 
States  government.  The  road,  as  construct- 
ed by  the  citizens*  committee,  aside  from 
the  pontoon  bridge  in  the  center,  extoided 
about  3  feet  above  the  surface  of  the  water. 
Since  1901  the  waters  of  Devils  Lake  have 
risen  about  38  inches,  necessitating  the  rais- 
ing of  the  embankments.  Some  $12,000 
have  been  expended.  The  expenditures  now 
proposed  are  necessary  to  put  the  road  in 
permanent  and  safe  condition.  The  affi- 
davits filed  by  the  defendants  show  that 
there  is  a  large  territory  south  of  the  city 
of  Devils  Lake^  and  a  large  number  of  peo- 
ple tributary,  who  will  do  their  trading  at 
that  city  if  the  bridge  is  constructed  and 
maintained;  that  "the  amount  of  increased 
trade  and  business  brought  to  the  city  of 
Devils  Lake  during  the  time  said  highway 
was  passable  in  the  slimmer  of  1901  .  .  . 
aggregated  an  average  of  approximately 
$250  a  day;  that  said  increased  business 
was  general  in  character,  and  a  direct  bene- 
fit to  all  engaged  in  business  in  said  city  of 
Devils  Lake  at  said  time."  The  affidavits 
also  show  that  there  are  more  than  1,000 
allottee  Indians  residing  on  the  Ft.  Totten 
Indian  reservation,  on  the  south  side  of  the 
lake,  who  are  largely  engaged  in  agricul- 
tural pursuits,  and  who  will  do  their 
trading  at  the  city  of  Devils  Lake,  provid- 
ing the  highway  in  question  is  maintained ; 
that  there  are  a  large  number  of  persons  in 
"the  Cheyenne  River  country"  who  are  "nat- 
urally tributary  to  the  city  of  Devils  Lake," 
and  who  would  "market  their  wood  and  pur- 
chase their  supplies  at  Devils  Lake  if  the 
bridge  were  maintained;"  that  there  are  a 
large  number  of  instructors  in  the  industrial 
school  on  the  Indian  reservation;  that  said 
school  consumes  a  vast  amount  of  all  kinds 
of  merchandise  and  supplies,  a  large  portion 
of  which  would  be  purchased  at  said  city  if 
said  highway  is  opened  for  travel;  that 
there  is  approximately  100,000  acres  of  un- 
occupied and  unalloted  land  on  the  Indian 
reservation,  which  it  is  proposed  to  open  to 
settlers,  and  that  this,  when  occupied  and 
cultivated,  will  increase  the  commercial  im- 
portance of  the  city  of  Devils  Lake  if  said 
highway  is  maintained;  that  the  completion 
and  maintenance  of  said  highway  communi- 
cating with  the  land  south  of  Devils  Lake 
"will  greatly  increase  the  amount  of  mar- 
keting and  trading  done  at  said  city  of  Dev- 
ils Lake,  and  otherwise  greatly  improve  and 
extend  its  commercial  relations."  It  is  also 
stated  that  "the  construction,  completion, 
and  maintenance  of  said  highway  known  as 
'Pelican  Point  bridge'  is  a  commercial  neces- 
sity to  said  city,  and  that  it  will  greatly  ex- 
(y5  L.  R.  A. 


tend  the  commercial  importance  and  trade 
relations  of  the  said  city ;  that  it  will  great- 
ly increase  the  amount  of  grain  marketed  in 
said  city,  and  very  materially  increase  and 
extend  the  territory  tributary  to  the  said 
city  of  Devils  Lake,  and  will  be  a  direct  ben- 
efit, to  a  very  appreciable  extent,  to  every 
merchant,  property  owner,  taxpayer,  and 
resident  of  said  city." 

There  are  two  sufficient  reasons  why  the 
proposed  expenditure  is  illegal.  It  must  be 
conceded  that  the  validity  of  the  bonds  and 
warrants  in  question  cannot  be  sustained 
unless  the  city  has  power  to  provide  for 
their  payment  by  taxation.  It  has  been 
properly  said  that  "the  issue  of  bonds  by 
the  city,  whatever  provision  may  be  made 
for  their  redemption,  involves  the  possible, 
and  not  improbable,  consequence  of  a  neces- 
sity 'to  provide  for  their  payment  by  the 
city.  The  right  to  incur  the  obligation  im- 
plies the  right  to  raise  money  by  taxation 
for  payment  of  the  bonds,  or,  what  is  equiv- 
alent, the  right  to  levy  a  tax  for  the  pur- 
poses for  which  the  fund  is  to  be  raised  by 
means  of  the  bonds  so  authorized."  Lotoell 
v.  Boston,  111  Mass.  454,  15  Am.  Rep.  39. 
The  validity  of  a  contract  of  a  municipal 
corporation  which  can  only  be  fulfilled  by 
resort  to  taxation  depends  on  the  power  to 
levy  a  tax  for  that  purpose.  Citizens'  8av, 
d  L,  Asso.  v.  Topeka,  20  Wall.  665,  22  L.  ed. 
455;  Sharpless  v.  Philadelphia,  21  Pa.  147, 
1C7,  59  Am.  Dec.  759 ;  Hanson  v.  Vernon,  27 
Iowa,  28,  1  Am.  Rep.  215;  Allen  v.  Jay,  60 
Me.  127,  11  Am.  Rep.  185;  Whiting  v.  She- 
boygan d  F.  du  L.  B.  Co.  25  Wis.  188,  3  Am. 
Rep.  30.  It  is  proposed  to  expend  funds  de- 
rived from  a  sale  of  these  bonds  upon  a  road 
or  bridge  which  is  not  a  legal  highway. 
Such  an  expenditure  will  not  authorize  the 
imposition  of  a  tax.  "It  has  been  decided 
that  an  assessment  for  making  and  opening 
a  road,  where  no  road  has  in  fact  been  laid 
out,  and  where,  consequently,  the  land  is  the 
subject  of  private  ownership,  and  no  high- 
way would  exist  when  the  money  was  ex- 
pended, would  be  illegal  and  void."  1  Cool- 
ey,  Taxn.  3d  ed.  216;  Philbrook  v.  Kennebec 
County,  17  Me.  196;  People  ex  reU  Butler 
V.  Saginaw  County,  26  Mich.  22;  Pamfio 
Bridge  Co.  v.  Kirkham,  54  Cal.  558 ;  Snyder 
V.  Foster, 11  Iowa,  638,  42  N.  W.  506.  See 
also  Coates  v.  Campbell,  37  Minn.  498,  35 
N.  W.  366.  Bridges  constitute  a  part  of  the 
public  highway,  f  1091,  Rev.  Codes.  Sec- 
tion 1053,  Rev.  Codes,  which  is  a  part  of 
chapter  17  of  the  Political  Code  of  1899, 
commits  the  power  to  open  highways  out- 
side of  the  limits  of  incorporated  cities,  vil- 
lages, or  towns,  "all  proceedings  relative 
thereto,"  and  "all  matters  connected  there- 
with," to  the  board  of  county  commissioners 
or  board  of  township  supervisors.     Section 


190 


NoBTH  Dakota  Supreme  Coubt. 


Jan., 


1114,  "Rev.  Codes  1890,  charges  township 
supervisors  with  the  care  and  supervision  of 
roads  and  bridges  within  their  respective 
townships.  It  is  not  claimed  that  the  coun- 
ty commissioners  of  Ramsey  county,  or  the 
supervisors  of  Lake  township,  in  which  the 
"bridge"  is  situated,  have  taken  any  action 
whatever  either  to  locate  it  or  recognize  it 
as  a  highway.  It  has  not  acquired  a  legal 
character  as  a  public  highway  by  user,  un- 
der S  1050,  Rev.  Codes  1899,  and  there  is  no 
pretense  that  it  was  laid  out  and  estab- 
lished as  a  highway  under  chapter  17  of  the 
Political  Code  of  1899.  On  the  contrary,  it 
was  constructed,  as  we  have  seen,  by  pri- 
vate individuals  and  by  private  subscrip- 
tion. The  duty  of  maintaining  and  keep- 
ing in  repair  a  public  highway,  regularly  es- 
tablished (that  is,  a  legal  highway),  may 
be  enforced,  and  the  public  interests  thereby 
protected.  See  2  Cooley,  Taxn.  3d  ed.  1293, 
and  cases  cited.  The  construction  of  this 
road  imposed  no  such  obligation  upon  the 
individuals  who  constructed  it,  or  upon  the 
county  or  township  in  which  it  is  situated. 
In  short,  there  exists  no  duty  to  maintain 
and  keep  it  in  repair  which  the  public  can 
enforce.  Travis  v.  Skinner,  72  Mich.  152, 
40  N.  W.  234;  Anthony  v.  Adams,  1  Met. 
284;  Goshen  v.  Myers,  119  Ind.  196,  21  N.  E. 
657;  Otcen  County  v.  Washington  Ttop.  121 
Ind.  379,  23  N.  E.  257 ;  Houfe  v.  Fulton,  34 
Wis.  608,  17  Am.  Rep.  463;  State  ex  rel. 
Neeves  v.  Wood  County,  41  Wis.  28.  If, 
therefore,  no  other  objection  existed  than 
that  just  considered,  it  alone  would  be  suffi- 
cient to  render  the  proposed  expenditure  il- 
legal. 

But  aside  from  the  fact  that  it  is  pro- 
posed to  expend  funds  derived  by  local  tax- 
ation upon  a  bridge  which  is  not  located  up- 
on a  legal  highway,  the  proposed  expendi- 
ture is  illegal  for  another  reason.  It  is  not 
for  a  corporate  use  or  purpose,  but  is,  on 
the  contrary,  for  private  benefit.  The  doc- 
trine of  the  cases  on  this  point  is  stated  in 
2  Dillon  on  Municipal  Corporations,  4th  ed. 
S  736  (587),  as  follows:  "The  taxing  pow- 
er of  the  state  consists  in  its  authority  to 
levy  and  collect  taxes  and  assessments, 
which  are  in  the  nature  of  special  taxes. 
Taxes  (including  in  the  term  assessments) 
are  burdens  or  charges  imposed  by  the  legis- 
lature, or  under  its  authority,  upon  per- 
sons and  property,  to  raise  money  for  pub- 
lic, as  distinguished  from  private,  purposes, 
or  to  accomplish  some  end  or  object  public 
in  its  nature.  There  can  be  no  legitimate 
taxation  to  raise  money,  unless  it  be  des- 
tined for  the  uses  or  benefit  of  the  govern- 
ment, or  some  of  its  municipalities  or  divi- 
sions invested  with  the  power  of  auxiliary 
or  local  administration.  A  public  use  or 
purpose  is  of  the  essence  of  the  tax."  Again 
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it  is  said  in  2  Beach  on  Public  Corporations, 
§  1440,  that  "municipal  taxati<Mi  must  be 
for  local  purposes  <mly,  and  for  a  public  use, 
and  the  rule  of  strict  construction  should 
always  be  applied."  The  development  of 
the  commerce  or  trade  of  a  city  is  not  a  cor- 
porate purpose.  Instances  are  numerous 
where  cities  have  attempted  to  promote 
their  commercial  importance  by  aiding 
manufacturing  and  industrial  enterprises 
through  the  aid  of  local  taxation,  and  in 
every  instance  the  attempted  exercise  of 
power,  when  called  in  question,  has  been 
condemned  as  unlawful.  To  bring  any  par- 
ticular subject  within  the  description  of  a 
corporate  purpose,  "it  must  appear  to  be 
money  necessary  to  the  execution  of  some 
corporate  power,  the  enjoyment  of  some  cor- 
porate right,  or  the  performance  of  some 
corporate  duty,  as  established  by  law  or  by 
long  usage."  Spaulding  v.  Lowell,  23  Pick. 
71.  Municipal  corporations  "possess  only  a 
limited  right  to  bind  themselves  and  the  in- 
habitants and  property  within  their  re- 
spective limits  by  civil  contracts.  .  .  . 
Their  contracts  will  be  valid  when  made  in 
relation  to  objects  concerning  which  they 
have  a  duty  to  perform,  an  interest  to  pro- 
tect, or  a  right  to  defend  ^  but  here  is  the 
extent  at  once  of  their  right  and  their  pow- 
er. They  cannot  engage  in  enterprises  for- 
eign to  the  purposes  for  which  they  were 
incorporated,  nor  assume  responsibilities 
which  involve  undertakings  not  within  the 
compass  of  their  corporate  powers."  Vin- 
cent V.  Nantucket,  12  Cush.  103.  Neither 
will  they  be  bound  by  the  express  vote  of 
the  majority  to  the  performance  of  con- 
tracts or  other  legal  duties  not  coming  with- 
in the  scope  of  the  objects  and  purposes  for 
which  they  are  incorporated.  Anthony  v. 
Adams,  1  Met.  284.  In  Ottatca  v.  Carey, 
108  U.  S.  110,  27  L.  ed.  669,  2  Sup.  Ct.  Rep, 
361,  it.  was  said  that  the  power  to  govern  a 
city  does  not  imply  power  to  expend  the 
public  money  to  make  the  water  in  the  riv- 
ers available  for  manufacturing  purposes. 
"The  charter  confers  all  the  powers  usually 
granted  to  a  city  for  the  purposes  of  local 
government,  but  that  has  never  been  sup- 
posed, of  itself,  to  authorize  taxes  for  every- 
thing which,  in  the  opinion  of  the  city  au- 
thorities, would  ^promote  the  general  pros- 
perity and  welfare  of  the  municipality.' 
Undoubtedly,  the  development  of  the  water 
power  in  the  rivers  that  traverse  the  city 
would  add  to  the  commerce  and  weillth  of 
the  citizens;  but  certainly  power  to  govern 
the  city  does  not  imply  power  to  expend  the 
public  money  to  make  the  water  in  the  riv- 
ers available  for  manufacturing  purposes." 
In  1  Cooley  on  Taxation,  3d  ed.  206,  it  is 
said  that,  "however  important  it  may  be  to 
the    community    that    individual    citizens 
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should  prosper  in  their  industrial  enter- 
prises, it  is  not  the  business  of  govemment 
to  aid  them  with  its  means.  Enlightened 
states,  while  giving  all  necessary  protection 
to  their  citizens,  will  leave  every  man  to 
depend  for  his  success  and  prosperity  in 
business  on  his  own  exertions^  in  the  belief 
that  by  doing  so  his  own  industry  will  be 
more  certainly  enlisted,  and  his  prosperity 
and  happiness  more  probably  secured.  It 
may,  therefore,  be  safely  asserted  that  taxa- 
tion for  the  purpose  of  raising  money  from 
the  public,  to  be  given  or  even  loaned  to  pri- 
vate persons,  in  order  that  they  may  use  it 
in  their  individual  business  enterprises,  is 
not  recognized  as  an  employment  of  the 
power  for  a  public  use.  In  contemplation 
of  law,  it  would  be  taking  the  common 
property  of  the  whole  community  and  hand- 
ing it  over  to  private  parties  for  their  pri- 
vate gain,  and  consequently  unlawful.  Any 
incidental  benefits  to  the  public  that  might 
flow  from  it  could  not  support  it  as  legiti- 
mate taxation."  See  also  cases  cited  at 
note  1. 

It  may  be  safely  stated  that  no  case  can 
be  found  sustaining  an  expenditure  by  a 
city,  as  for  a  corporate  use  and  purpose, 
when  the  principal  object  of  the  expenditure 
is  to  promote  the  trade  and  business  inter- 
ests of  the  city,  and  the  benefit  to  the  inhab- 
itants is  merely  indirect  and  incidental. 
The  cases  condemning  such  efforts  are  al- 
most numberless.  In  1872  the  business  and 
manufacturing  district  of  Boston  was  de- 
stroyed by  fire.  The  legislature  of  Massa- 
chusetts, called  in  special  session  for  that 
purpose,  passed  an  act  authorizing  the  city 
of  Boston  to  issue  bonds  to  the  amount  of 
$20,000,000  to  render  aid  in  the  way  of 
loans  in  rebuilding  the  burned  district.  In 
a  well-reasoned  opinion,  the  soundness  of 
which  has  never  been  questioned,  but  al- 
ways approved,  the  supreme  court  of  that 
state  held  that  the  proposed  expenditure 
was  not  for  a  public  use  or  purpose,  and 
would  not  sustain  the  power  of  taxation,  and 
that  the  act  was  unconstitutional  and  void. 
We  quote  at  length  from  the  very  lucid  opin- 
ion in  that  case:  "The  power  to  levy  taxes 
is  founded  on  the  right,  duty,  and  responsi- 
bility to  maintain  and  administer  all  the 
governmental  functions  of  the  state,  and  to 
provide  for  the  public  welfare.  To  justify 
any  exercise  of  the  power  requires  that  the 
expenditure  which  it  is  intended  to  meet 
shall  be  for  some  public  service,  or  some 
object  which  concerns  the  public  welfare. 
The  promotion  of  the  interests  of  individ- 
uals, either  in  respect  of  property  or  busi- 
ness, although  it  may  result  incidentally  in 
the  advancement  of  the  public  welfare,  is, 
in  its  essential  character,  a  private,  and  not 
a  public,  object.  However  certain  and  great 
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the  resulting  good  to  the  general  public,  it 
does  not,  by  reason  of  its  comparative  im- 
portance, cease  to  be  incidental.  The  inci- 
dental advantage  to  the  public  or  to  the 
state  which  results  from  the  promotion  of 
private  interests  and  the  prosperity  of  pri- 
vate enterprises  or  business  does  not  justify 
their  aid  by  the  use  of  public  money  raised 
by  taxation,  or  for  which  taxation  may  be- 
come neoessai-y.  It  is  the  essential  character 
of  the  direct  object  of  the  expenditure  which 
must  determine  its  validity,  as  justifying 
a  tax,  and  not  the  magnitude  of  the  inter- 
ests to  be  affected,  nor  the  degree  to  which 
the  general  advantage  of  the  community, 
and  thus  the  public  welfare,  may  be  ulti- 
mately benefited  by  their  promotion.  .  .  . 
The  power  of  the  government,  thus  consti- 
tuted, to  affect  the  individual  in  his  private 
rights  of  property,  whether  by  exacting  con- 
tributions to  the  general  means,  or  by  se- 
questration of  specific  property,  is  confined, 
by  obvious  implication  as  well  as  by  express 
terms,  to  purposes  and  objects  alone  which 
the  government  was  established  to  promote, 
to  wit,  public  uses  and  the  public  service. 
This  power,  when  exercised  in  one  form,  is 
taxation;  in  the  other,  is  designated  as  the 
right  of  eminent  domain.  The  two  are  di- 
verse in  respect  of  the  occasion  and  mode 
of  exercise,  but  identical  in  their  source,  to 
wit,  the  necessities  of  organized  society, 
and  in  the  end  by  which  alone  the  exercise 
of  either  can  be  justified,  to  wit,  some  pub- 
lic service  or  use.  It  is  due  to  their  identity 
in  these  respects  that  the  two  powers,  other- 
wise so  unlike,  are  associated  together  in 
the  same  article.  So  far  as  it  concerns  the 
question  what  constitutes  public  use  or  serv- 
ice that  will  justify  the  exercise  of  these 
sovereign  powers  over  private  rights  of 
property,  which  is  the  main  question  now  to 
be  solved,  this  identity  renders  it  unneces- 
sary to  distinguish  between  the  two  forms 
of  exercise,  as  the  same  tests  must  apply 
to  and  control  in  each.  .An  appropriation  of 
money  raised  by  taxation,  or  of  property 
taken  by  right  of  eminent  domain,  by  way  of 
gift  to  an  individual  for  his  own  private 
uses  exclusively,  would  clearly  be  an  excess 
of  legislative  power.  .  .  .  The  individ- 
ual, by  reason  of  his  capacity,  enterprise,  or 
situation,  might  be  enabled  to  employ  the 
money  or  property  thus  conferred  upon  him 
in  such  a  manner  as  to  furnish  employment 
to  great  numbers  of  the  community,  to  give 
a  needed  impulse  to  business  of  various 
kinds,  and  thus  promote  the  general  pros- 
perity and  welfare.  In  this  view,  it  might 
be  shown  to  be  for  the  public  good  to  take 
from  the  unenterprising  and  thriftless  their 
unemployed  capital,  and  entrust  it  to  others 
who  will  use  it  to  better  advantage  for  the 
interests  of  the  community.     But  it  needs 
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no  argument  to  show  that  such  an  arbitrary 
exercise  of  power  would  be  a  violation  of  the 
constitutional  rights  of  those  from  whom 
the  money  or  property  was  taken,  and  an 
unjustifiable  usurpation."  [Lotoell  y.  Boa- 
ton,  111  Mass.  454,  15  Am.  Rep.  39.]  See 
also  Whiting  v.  Sheboygan  d  F.  du  L.  R,  Co, 
26  Wis.  167,  3  Am.  Rep.  30;  1  Dill.  Mun. 
Corp.  4th  ed.  §  150,  and  cases  cited;  also 
State  V.  Osawkee  Ttop.  14  Kan.  419,  19  Am. 
Rep.  99;  Central  Branch  Union  P.  B.  Co. 
V.  Smith,  23  Kan.  746 ;  Clark  v.  Dea  Moines, 
19  Iowa,  199,  87  Am.  Dec.  423 ;  and  partic- 
ularly Jackeonport  v.  Watson,  33  Ark.  704. 

The  facts  of  this  case  bring  it  within  the 
principle  of  the  cases  to  which  we  have 
just  referred.  The  proposed  expenditure  is 
not  for  a  bridge  upon  the  streets  of  the  city, 
nor  at  or  near  its  boundaries,  for  the  con- 
venience of  its  inhabitants.  On  the  contra- 
ry, the  "bridge"  in  question  is  almost  6 
miles  from  the  city  limits,  and  is  neither  a 
necessity,  nor  even  a  convenience,  to  the 
inhabitants  of  the  city  for  traveling  pur- 
poses. Its  utility  and  avowed  purpose  is 
to  provide  the  inhabitants  of  an  outlying 
and  remote  district  lying  south  of  the  lake 
with  a  convenient  mode  of  reaching  the  city 
of  Devils  Lake  to  do  their  trading,  and 
thereby  increase  the  trade  of  the  merchants 
and  business  men  of  the  city.  The  direct 
purpose  of  the  expenditure  is  for  the  benefit 
of  those  who  will  travel  the  road,  and  the 
business  men  who  will  profit  by  their  trade. 
The  benefit  which  will  accrue  to  the  inhab- 
itants of  the  city  is  merely  incidental  and 
indirect.  As  has  already  been  pointed  out, 
such  benefits  do  not  constitute  a  public  pur- 
pose for  which  a  tax  may  be  imposed.  The 
expenditure  is  essentially  for  a  private  pur- 
pose. For  this  reason,  and  independent  of 
all  other  considerations,  the  bonds  in  ques- 
tion are  unauthorized  and  void. 

In  reaching  this  conclusion,  we  do  not  un- 
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qualifiedly  assent  to  the  contention  of  plain- 
tiff's counsel  that  the  boundaries  of  a  city 
mark  the  limits  of  the  lawful  exercise  of  its 
corporate  power,  and  that  there  can  be  no 
expenditure  for  a  corporate  purpose,  the 
object  of  which  is  located  outside  of  its 
boundaries.  For  obvious  reasons,  the  ex- 
ercise of  its  political  and  governmental  pow- 
ers is  restricted  by  its  boundaries.  But,  in 
the  exercise  of  other  corporate  functions, 
which  affect  the  health,  safety,  and  conven- 
ience of  Its  inhabitants,  and  may  be  said  to 
be  of  a  private  nature,  the  reason  for  the 
limitation  which  rests  upon  the  exercise  of 
its  governmental  and  political  power  does 
not  exist.  For  this  reason  it  has 
been  generally  held  that  a  city  can 
expend  corporate  funds  for  parks, 
drains,  sewers,  waterworks,  breakwaters, 
pcsthouses,  and  cemeteries.  It  has  also  been 
held  that  they  may  construct  bridges  at  or 
immediately  outside  of  their  boundaries, 
when  necessary  to  serve  the  convenience  of 
their  inhabitants.  Such  was  the  holding 
in  the  Brooklyn  Bridge  Case  {People  ex  reL 
Murphy  v.  Kelly,  76  N.  Y.  476),  and  for  the 
same  reasons  the  right  has  been  sustained 
in  numerous  other  cases.  '  The  power  of  a 
city  corporation  to  exercise  functions  of  a 
private  nature  outside  of  its  limits  is  rec- 
ognized to  some  extent  by  the  statute  in 
enumerating  the  powers  of  city  councils. 
See  subdivisions  7,  60,  S  2148,  and  §  2503, 
Rev.  Codes  1899.  But  as  already  stated, 
the  ''bridge"  here  in  question  cannot  be 
said  to  be  a  convenience  to  the  inhabitants 
of  the  city  of  Devils  Lake.  The  proposed 
expenditure  cannot,  therefore,  be  sustained 
as  for  a  corporate  purpose. 
The  order  appealed  from  will  he  affirmed. 

All  concur. 

Application   for   rehearing  denied  April 
11,  1904. 
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COMMONWEALTH    of     Pennsylvania    em 
rel,  Arthur  WADSWORTH 

V. 

William  SHORTALL. 
(206  Pa.  165.) 

1.  A  condition  of  analiflled  martial  la-vr 
exiatK  where  the  governor  Is  compelled  to 
call  out  the  militia,  and  direct  it  to  restore 
order,  when  rioting  and  disorder  exist  in 
certain  counties  of  the  state  by  reason  of  a 
strike. 

28.  The  authority  of  the  ordinary  ciT-il 
offleera  of  the  ffovernment  i«  subor- 
dinated to  that  of  military  oliicerii 
when  the  governor,  in  response  to  a  call  for 
military  aid  to  restore  order,  which  the  civil 
officers  are  not  able  to  do,  details  a  military 
officer  with  troops  at  his  command  to  per- 
form that  duty. 

3.  'While  the  military  are  in  active 
■enrice  for  the  suppresaion  of  dis- 
order and  Tiolence,  their  rights  and  ob- 
ligations as  soldiers  must  be  Judged  by  the 
standard  of  actual  war,  although  their  acts 
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are  subject  to  review  by  the  civil  authorities, 
which  is  not  the  case  where  actual  war 
exists. 

4.  A  military  officer  charged  with  the 
duty  of  snppreBsinir  a  riot  cannot  be 
punished  by  the  civil  authorities  for  acts 
which,  at  the  time,  seemed  necessary  for  the 
accomplishment  of  his  commission. 

6.  A  private  soldier  fvho  has  been  sta- 
tioned to  snard  a  residence,  which, 
during  a  time  of  rioting  and  disorder,  has 
been  dyuamited,  and  against  which  threats 
have  been  made  to  repeat  the  offense,  with 
orders  to  shoot  to  kill  any  person  found 
prowling  about  the  house,  is  guilty  of  no 
crime  if  he  shoots  a  person  who  approaches 
the  bulldiug  and  refuses  to  obey  his  command 
to  halt 

O.  The  supreme  court  has  both  the  au- 
thority and  the  duty,  *  on  habeas 
corpus  In  favor  of  a  private  soldier  held  on 
a  criminal  charge  for  acts  performed  in  the 
course  of  his  duty,  to  see  that  at  least  a 
prima  facie  case  of  guilt  is  supported  by  the 
evidence  against  him. 

(April  17.  1903.) 
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■Martial  law  when  there  ia  no  actual 
war. 
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't       I.  Scope  of  notCj  193. 

II.  Definition  of  martial  law,  193. 
X.  III.  Power  to  proclaim  and  maintain  martial 
\\  law,  195. 

IV.  Discretion  and  authority  of  military  wTien 
called  to  aid  dvU  power,  198. 
,    V.  Power  of  military,  in  time  of  actual  war,  to 
arrest    and    punish    citizens    in    places 
where  ciuil  courts  are  open,  200. 
VI.  Conciusion^  9.07. 

I.  Scope  of  note. 

Cases  which  involve  the  right  of  the  military, 
In  time  of  actual  war,  invasion,  or  insurrection, 
in  places  where  the  same  actually  exists  and  is 
present,  will  not  be  considered  in  the  note;  nor 
will  those  which  relate  to  arrest,  trial,  or  judg- 
ment of  those  in  any  way  connected  with  the 
military  service;  but  the  note  will  be  confined 
strictly  to  those  cases  which  have  arisen  out  of 
domestic  troubles  calling  for  the  aid  of  the  mil- 
itary, and  also  those  cases  where  citizens  have 
been  arrested,  tried,  convicted,  and  punished  in 
time  of  actual  war  or  insurrection,  but  in  places 
where  the  courts  were  open  and  running  freely 
and  without  hindrance,  for  the  transaction  of 
ordinary  criminal  business. 

II.  Definition  of  martial  law. 

As  will  be  seen  by  the  cases  which  form  this 
subdivision,  and  to  a  certain  extent  by  the  cases 
throughout  the  note,  there  has  been  some  slight 
difference  among  the  authorities,  both  civil  and 
military,  as  to  what  is  martial  law.  A  few 
have  contended  that  it  Includes  that  law  which 
governs  persons  actively  engaged  in,  or  con- 
nected with,  the  military  service,  and  one  or  two 
of  such  authorities  have  insisted  that  it  relates 
exclusively  to  such.  But  the  better  opinion 
seems  to  be  that  it  is  that  law  which,  of  neces- 
sity, obtains  in  and  governs  a  tract  of  country 
in  which  there  are  active  military  operations,  or 
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a  tract,  province,  or  country  after  it  has  been  ' 
subjugated  by  military  power  and  before  civil  , 
authority  has  been  formed  and  been  enabled  to  '< 
exert  Itself.  The  cases  which  follow  are  mainly 
thpse  in  which  such  law  is  defined. 
y  In  Re  Egan,  5  Blatchf.  319,  Fed.  Cas.  No.  4,- 
303,  Judge  Nelson  of  the  Supreme  Court  of  the 
United  States,  in  defining  martial  law,  said: 
"All  respectable  writers  and  publicists  agree  in 
the  definition  of  martial  law, — that  it  is  neither 
more  nor  less  than  the  will  of  the  general  who 
commands  the  Army.  It  overrides  and  sup- 
presses all  existing  civil  laws,  civil  officers,  and 
civil  authorities,  by  the  arbitrary  exercise  of 
military  power ;  and  every  citizen  or  subject — in 
other  words,  the  entire  population  of  the  coun- 
try within  the  confines  of  its  power — is  sub- 
jected to  the  mere  will  or  caprice  of  the  com- 
mander. He  holds  the  lives,  liberty,  and  prop- 
erty of  ail  in  the  paim  of  his  hand.  Martial 
law  is  regulated  by  no  known  or  established  sys- 
tem or  code  of  laws,  as  it  Is  over  and  above  all 
of  them.  The  commander  is  the  legislator. 
Judge,  and  executioner.  Ills  order  to  the  pro- 
vost-marshal is  the  beginning  and  the  end  of  the 
trial  and  condemnation  of  the  accused.  There 
may  be  a  hearing  or  not,  at  his  will.  If  per- 
mitted, it  may  be  before  a  drum-head  court- 
martial,  or  the  more  formal  board  of  a  military 
commission ;  or  both  forms  may  be  dispensed 
with,  and  the  trial  and  condemnation  be  equally 
legal,  though  not  equally  humane  and  judi- 
cious.'* 

He  further  stated  that  Lord  Wellington,  in 
one  of  his  despatches  from  Portugal,  in  1810,  in 
speaking  of  martial  law,  observes  that,  as  ap- 
plied to  persons,  excepting  officers  and  soldiers 
and  followers  of  the  Army,  it  is  neither  more 
nor  less  than  the  will  of  the  general  of  the 
Army,  and  that  he  punishes,  either  wUh  or 
without  trial,  for  crimes  either  declared  to  be  so, 
or  not  so  declared  by  any  existing  law,  or  by  his 
own  order ;  and  that,  in  a  speech  in  the  House 
of  Lords,  he  afterwards  expressed  the  same  opin- 
ion, and  added :  "In  fact,  martial  law  means 
no  law  at  all."  He  further  said:  "This  be- 
13 
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APPLICATION  for  a  writ  of  habeas  cor- 
pus to  secure  the  release  of  petitioner 
from  the  custody  of  a  constable  who  had 
placed  him  under  arrest  under  a  warrant 
charging  him  with  manslaughter.  Petu 
iioner  discTtarged. 

The  facts  are  stated  in  the  opinion. 

Messrs,  Frederic  "W.  Flelts  and  John 
F.  Whalen  for  relator. 

Messrs,  M.  P.  Melionchlln  and  George 
Dyson  for  respondent. 

Mitehell,  J.,  delivered  the  opinion  of 
the  court: 

A  somewhat  full  statement  of  the  facts 
will  be  conducive  to  the  proper  understand- 
ing of  the  case. 

During  the  summer  of  1902  a  strike,  be- 


ginning with  a  labor  union  known  as  the 
United  Mine  Workers  of  America,  spread 
through  nearly  the  whole  of  the  anthracite 
coal  region  in  Pennsylvania.  As  time  pro- 
gressed it  was  accompanied  with  increasing 
disorder  and  violence  on  the  part  of  the 
strikers  and  their  sympathizers,  so  that 
threats  and  intimidation,  not  only  of  men, 
but  of  their  women  and  children,  rioting, 
bridge  burning,  stoning  and  interference 
with  railroad  trains,  destruction  of  prop- 
erty, and  killing  of  nonunion  workmen,  be- 
came of  frequent  occurrence.  The  commu- 
nities affected  were  either  in  secret  sym- 
pathy with  these  acts,  or  lacked  the  cour- 
age to  put  an  end  to  them.  Among  the 
places  where  the  disorder  was  greatest  was 
Shenandoah,   in   Schuylkill  coimty.     There 


Ing  the  nature  and  extraordinary  character  of 
martial  law,  which,  as  observed  by  Sir  Matthew 
Hale,  is  not  law,  but  something  Indulged  rather 
than  allowed  as  law,  all  authorities  agree  that 
it  can  be  Indulged  only  In  case  of  necessity ;  and 
that,  when  the  necessity  ceases,  martial  law 
ceases."  He  quoted  from  one  whom  he  charac- 
terized as  "a  distinguished  civilian,*'  that, 
"when  foreign  Invasion  or  civil  war  renders  It 
impossible  for  courts  of  law  to  sit,  or  to  enforce 
the  execution  of  their  judgments,  It  becomes 
necessary  to  find  some  rude  substitute  for  them, 
and  to  employ  for  that  purpose  the  military, 
which  is  the  only  remaining  force  in  the  com- 
munity ;  'and,  while  the  laws  are  silenced  by  the 
noise  of  arms,  the  rulers  of  the  armed  force 
must  punish,  as  equitably  as  they  can,  those 
crimes  which  threaten  their  own  safety  and 
that  of  society;  but  no  longer."  He  further 
said  that  the  nature  of  this  responsibility  was 
explained  by  the  Judge  Advocate  General  of 
England,  before  a  committee  of  the  House  of 
Commons,  in  the  case  of  martial  law  declared  In 
Ceylon,  and  the  explanation  had  been  approved 
by  the  law  officers  of  the  Crown.  That,  in  an- 
swer to  a  question  put  by  Sir  Robert  Peel,  he 
observed :  "I  believe  the  law  of  England  is, 
that  a  governor,  like  the  Crown,  has  vested  in 
him  the  right,  where  the  necessity  arises,  of 
judging  of  it,  and  being  responsible  for  his 
work  afterwards,  so  to  deal  with  the  laws  as  to 
supersede  them  all,  and  to  proclaim  martial  law 
for  the  safety  of  Ihe  colony."  And  again.  In 
answer  to  a  question  put  by  Mr.  Gladstone :  "I 
say  he  is  just  as  responsible  as  I  am  responsible 
for  shooting  a  man  on  the  King's  highway  who 
comes  to  rob  me.  If  I  mistake  my  man,  and 
have  not,  in  the  opinion  of  the  Judge  and  jury 
who  try  me,  an  answer  to  give,  I  am  resiionsl- 
ble."     Ihid. 

There  Is  this  difference  between  the  position 
of  a  sheriff  and  that  of  a  commanding  officer  in 
the  ordinary  course  of  a  campaign :  The  force 
used  by  the  sheriff  Is  on  persons  who,  though 
acting  illegally,  are  entitled  to  the  protection  of 
the  law  ;  while  the  general  employs  force  against 
an  enemy  whom  it  is  his  mission  to  destroy,  and 
is  responsible  for  what  he  does  to  the  President 
or  to  a  military  tribunal,  and  not  to  the  courts. 
If  rioters  are  followed  and  cut  down  needlessly 
after  ihey  have  dispersed,  It  is  murder;  but  a 
general  owes  no  account,  save  to  his  own  con- 
science, for  denying  quarter  to  a  flying  enemy. 
The  rule  holds  good  when  insurgents  take  the 
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field  against  the  government;  and  they  may  be 
dealt  with  in  any  way  which  the  laws  of  war 
permit  in  the  case  of  a  foreign  enemy.  There 
Is,  and  from  the  nature  of  the  case  can  be,  no 
distinction  in  this  regard  between  an  intestine 
and  a  foreign  war,  because  the  government 
would  otherwise  be  at  a  disadvantage  in  dealing 
with  rebellion.  But  the  rule  is  confined  to  the 
forces  arrayed  on  either  side,  and  does  not  ex- 
tend to  the  citizens  who  take  no  part  In  the 
military  operations,  though  they  may  sympa- 
thize with  the  insurgents.  Such  Is  the  doctrine 
of  the  common  law  as  given  by  Sir  Matthew 
Hale,  with  the  aid  of  an  experience  gathered 
from  the  protracted  struggle  which,  fought  out 
in  every  county  In  England,  ended  in  the  depo- 
sition of  the  King,  and  placed  Cromwell  in  his 
seat.  "Martial  law  is  something  indulged, 
rather  than  allowed,  as  law,  the  necessity  for 
discipline  in  our  Army  being  that  which  alone 
can  give  it  countenance.  And  this  indulged  law 
was  only  to  extend  to  members  of  the  Army,  or 
those  of  the  opposite  Army,  and  was  never  so 
much  Indulged  as  to  be  executed  upon  others; 
for  others  who  are  not  listed  under  the  Army 
had  no  color  or  reason  to  be  bound  by  military 
constitutions  applicable  only  to  the  Army, 
whereof  they  were  not  parts.  But  they  were  to 
be  ordered  and  governed  according  to  the  laws 
to  which  they  were  subject^  though  It  were  a 
time  of  war."     Hare,  Am.  Const.  Law,  Lecture 

XLII. 

The  above  author  then  proceeds  to  say  :  "This 
statement  implies  that  an  indictment  could  not 
have  been  sustained  or  damages  recovered 
against  the  officers  on  either  side  for  acts  done 
for  the  maintenance  of  discipline  in  their  re- 
spective armies,  nor,  as  It  would  seem,  against 
them,  or  the  men  under  their  command,  for 
death  or  wounds  inflicted  in  the  prosecution  of 
hostilities.  Such  clearly  would  have  been  the 
case  as  regards  the  commanders  of  the  royal 
forces ;  and,  had  the  rebellion  been  subdued,  its 
leaders  would  presumably  have  been  tried  and 
convicted  for  treason,  and  not  for  the  acts 
which  went  to  make  up  the  sum  of  that  offense. 
The  line  is  distinctly  drawn  In  Chief  Justice 
Cockburn's  charge  to  the  grand  jury  with  refer- 
ence to  the  indictment  for  murder  preferred 
against  Colonel  Nelson  and  Lieutenant  Brand, 
as  members  of  the  court-martial  which  had  con- 
demned George  Gordon  and  Samuel  Clark,  .  .  . 
during  the  negro  rebellion  In  Jamaica:  'A 
rebel  In  arms  stood  in  the  position  of  a  public 


1908. 


Ck)MMONWEALTH  63?  rel.  Wadswobth  V.  Shobtaix. 


195 


the  police  and  the  sheriff,  in  attempting  to 
preserve  the  peace,  were  overpowered  and 
heaten  by  mobs  of  strikers,  and  several  citi- 
zens killed.  The  sheriff  •  having  called  upon 
the  governor,  the  latter  first  ordered  out  s 
portion  of  the  militia,  and  subsequently,  on 
further  call,  the  entire  division  of  the  Na- 
tional Guard,  on  October  6,  1902,  by  general 
order  No.  39. 

The  text  of  this  order,  which  is  impor- 
tant, is  as  follows:  "In  certain  portions  of 
the  counties  of  Luzerne,  Schuylkill,  Carbon, 
Lackawanna,  Susquehanna,  Northumber- 
land, and  Columbia,  tumult  and  riot  fre- 
quently occur,  and  mob  law  reigns.  Men 
who  desire  to  work  have  been  beaten  and 
driven  away,  and  their  families  threatened. 
Railroad    trains    have    been    delayed    and 


stoned,  and  tracks  torn  up.  The  civil  au- 
thorities are  unable  to  maintain  order  and 
have  called  upon  the  governor  and  com- 
mander-in-chief of  the  National  Guard  for 
troops.  The  situation  gprows  more  serious 
each  day.  The  territory  involved  is  so  ex- 
tensive that  the  troops  now  on  duty  are 
insufficient  to  prevent  all  disorder.  The 
presence  of  the  entire  division.  National 
Guard  of  Pennsylvania,  is  necessary  in 
these  counties  to  maintain  the  public  peace. 
The  major  general  commanding  will  place 
the  entire  division  on  duty,  distributing 
them  in  such  localities  as  will  render  them 
most  effective  for  preserving  the  public 
peace.  As  tumults,  riots,  mobs,  and  disor- 
der usually  occur  when  men  attempt  to 
work  in  and  about  the  coal  mines,  he  will 


enemy.  You  might  kill  him,  refuse  him  quar- 
ter, and  deal  with  him  In  all  respects  as  a  pub- 
lic enemy.  The  Jury  must  not  confound  with 
martial  law  applied  to  civilians  what  had  been 
commonly  done  at  many  epochs  of  English  his- 
tory In  the  treatment  of  rebels  taken  in  the 
field  or  In  pursuit.  ...  It  was  an  egregious 
mistake  to  suppose  that  the  punishment  which 
might  be  inflicted*  If  a  mvitlny  broke  out  in  a 
ship  or  in  a  regiment  'formed  any  part  of  mar- 
tial law.  There  was  one  law  paramount  to  all 
other  laws,  and  this  was,  where  illegal  violence 
is  used  you  may  defend  yourself,  and  repress 
that  violence  by  any  amount  of  force  necessary 
for  that  purpose.  You  were  not  bound  to  sub- 
mit to  injuries  Inflicted  by  a  man  who  attacks 
you  with  murderous  intent,  and  wait  for  the 
redress  which  might  afterwards  follow.  To  use 
a  common  expression,  you  at  once  take  the  law 
in  your  o^n  hands,  and  kill  the  offender  by  any 
means  in  your  power.  .  .  .  But  that  was 
not  martial  law ;  it  was  part  and  parcel  of  the 
law  of  England.  It  was  a  paramount  right, 
recognized  by  all  civilized  countries, — the  right, 
when  violence  is  threatened,  to  quell  it  at  once 
by  any  force  which  may  be  necessary.  .  .  . 
Now  the  question  before  the  Jury  was  whether, 
for  the  suppression  of  rebellion,  you  might  not 
subject  persons  who  are  not  actively  engaged  in 
it,  and  whom  you  could  not  kill  upon  the  spot, 
to  a  law  which  was  in  this  sense  entirely  excep- 
tional, and  to  be  carried  into  execution  in  an  ex- 
ceptional way.  There  was  no  authority  for  the 
support  of  any  such  proposition.*  Annual  Reg- 
ister N.  S.  for  the  year  1867  (London,  pp.  230, 
234)."     Ibid. 

After  giving  this  quotation  from  the  charge 
of  the  chief  Justice,  Hare  says :  "Earnest  as 
was  the  chief  Justice,  the  grand  Jury  ignored 
the  bill, — ^as  English  and  American  Jurors  are 
apt  to  do  when  they  believe  that  soldiers  have 
acted  in  good  faith  for  the  defense  of  society 
under  difficult  circumstances  and  in  seasons  of 
extreme  peril."     Ihid. 

In  the  proceedings  in  Parliament  relating  to 
the  liberty  of  the  subject,  which  resulted  in  the 
allowance  of  the  petition  of  right  by  King 
Charles  the  First,  one  of  the  grievances  men- 
tioned in  the  7th  preamble  was  that  divers  com- 
missions, under  His  Majesty's  Great  Seal,  had 
Issued  forth,  by  which  certain  persons  had  been 
assigned  and  appointed  commissioners  with 
power  and  authority  to  proceed  within  the  land, 
according  to  the  Justice  of  martial  law,  against 
66  L.  R.  A. 


such  soldiers  and  marUiers,  or  other  dissolute 
persons  Joining  with  them,  as  should  commit 
any  murder,  robbery,  felony,  mutiny,  or  other 
outrage  or  misdemeanor  whatsoever ;  and,  by 
such  summary  course  and  orders  as  are  agree- 
able to  martial  law,  and  are  used  in  armies  in 
time  of  war,  to  proceed  to  the  trial  and  con- 
demnation of  such  offenders,  and  then  to  cause 
to  be  executed  and  put  to  death  according  to  the 
martial  law,  and  that  as  by  preamble  8  ;  that,  by 
pretext  whereof,  some  of  His  Majesty's  subjects 
had  been,  by  some  of  said  commissioners,  put  to 
death  ;  when  and  where,  if  by  the  laws  and  stat- 
utes of  the  land  they  had  deserved  death,  by 
the  same*  laws  and  statutes  also  they  mighty 
and  by  no  other  ought  to,  have  been  adjudged 
and  executed ;  and  prayed,  among  other  things, 
that  no  freeman  In  any  such  manner  as  before- 
mentioned  should  be  Imprisoned  or  detained. 
Darnel's  Case,  3  How.  St.  Tr.  223. 

In  Grant  v.  Gould,  2  H.  BI.  69,  3  Revised  Rep. 
342,  Lord  Loughborough  said  that  martial  law, 
such  as  is  described  by  Hale,  and  as  is  also 
marked  by  Mr.  Justice  Blackstone,  does  not  ex- 
ist In  England  at  all.  That  where  martial  law 
is  established  and  prevails  in  any  country  it  is 
of  a  totally  different  nature  from  that  which  is 
inaccurately  called  martial  law,  merely  because 
the  decision  Is  by  a  court-martial,  but  which 
bears  no  affinity  to  that  which  was  formerly  at- 
tempted to  be  exercised  in  the  Kingdom  of  Great 
Britain ;  which  was  contrary  to  the  Constitu- 
tion, and  which  had  been  for  a  century  previous 
to  1792  totally  exploded.  In  this  case  the 
King's  bench  denied  a  prohibition  to  prevent  the 
execution  of  a  sentence  imposed  upon  the  pris- 
oner by  a  court-martial  after  a  trial  according 
to  military  law,  the  court  having  found  and  de- 
cided that  he  was  a  soldier,  and  therefore  sub- 
ject to  its  Jurisdiction. 

III.  Power  to  proclaim  and  maintain  martial 
lata. 

The  power  to  proclaim  and  maintain  martial 
law  In  the  United  States  generally  resides  only 
In  the  Congress,  and,  in  each  of  the  several 
states,  in  the  legislature  thereof.  Some  Judges, 
however,  have  asserted  that,  in  the  absence  of 
the  legislature.  In  a  case  of  necessity  both  the 
Federal  and  state  executive  may  temporarily  de- 
clare the  same  to  exist,  and  the  opinion  in  Com. 
ex  rel.  Wadswobth  v.  Shortall  states  that  the 
executive  of  Pennsylvania  has  the  power  to  i»- 
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Bee  that  all  men  who  desire  to  work,  and 
their  families,  have  ample  protection.  He 
will  protect  all  trains  and  other  property 
from  unlawful  interference,  will  arrest  all 
persons  engaging  in  acts  of  violence  and 
intimidation,  and  hold  them  under  guard 
until  their  release  will  not  endanger  the 
public  peace,  and  will  see  that  threats.  In- 
timidations, assaults,  and  all  acts  of  vio- 
lence cease  at  once.  The  public  peace  and 
good  order  will  be  preserved  upon  all  oc- 
casions and  throughout  the  several  coun- 
ties, and  no  interference  whatsoever  will  be 
permitted  with  officers  and  men  in  the  dis- 
charge of  their  duties  under  this  order. 
The  dignity  and  authority  of  the  state  must 
be  maintained,  and  her  power  to  suppress 
all  lawlessness  within  her  borders  be  as- 
serted." 


Under  this  order  the  Eightesntb  Regi- 
ment,  being  part  of  the  troops  under  com- 
mand of  Brigadier  General  Gobin,  was  sta- 
tioned in  and  near  Shenandoah.  Several 
houses  occupied  by  nonunion  men  had  been 
dynamited,  and  attempts  made  upon  others. 
On  October  8th,  therefore,  General  1  Gobin 
issued  the  following  order:  "At  5:30  P.  ic. 
a  detail  of  one  corporal  and  six  men  should 
be  put  at  the  house  of  Barney  Bucklavage. 
No.  1118  West  Coal  street;  this  houee  was 
d3mamited  on  the  night  of  October  6th  and 
is  occupied  by  a  woman  and  four  small  chil- 
dren, and  for  the  present  I  deem  it  best  to 
guard  it;  my  instructions  to  the  guard 
have  been  that  they  shall  keep  a  sentry  at 
the  front  door  sitting  inside  the  house  with 
the  door  ajar,  and  one  sentry  sitting  ju^t 
outside  the  rear  door  under  the  porch,  and 


sue  a  prociamation  or  declaration  which  he  de- 
nominates '^qualified  martial  law.*' 

The  state  of  Rhode  Island,  either  previous  to, 
or  after,  her  admission  to  the  Union,  and  by  her 
adoption  of  the  Constitution  of  the  United 
States,  did  not  foim  a  state  constitution,  but 
continued  as  a  state  under  the  provisions  of  her 
provincial  charter  from  the  English  King  in 
1663,  with  such  alterations  as  the  legislature  of 
the  state  deemed  necessary  to  adapt  it  to  its 
conditions  as  an  Independent  state.  This  con- 
tinued till  1841,  the  legislature  of  the  state 
having  had  presented  to  it  memorials  asking 
for  the  formation  and  adoption  of  a  state  con- 
stitution, which  up  to  that  time  it  had  ignored. 
Thereupon  certain  so-called  ^'suffrage  associa- 
tions'* were  formed,  and  the  result  of  their 
action  was  that  a  mass  convention  was  called 
at  which  a  constitution  was  adopted  and  provi- 
sions made  for  voting  for  its  adoption  by  the 
people  of  the  state,  and  its  supporters  claimed 
that  it  had  been  adopted  by  the  people,  and, 
under  an  election  held  by  virtue  of  it,  one 
Dorr  had  been  elected  governor,  and  he  as- 
serted his  right  to  act  as  such,  and.  it  being 
disputed  by  the  hitherto  regular  authorities  un- 
der the  old  charter,  he  proceeded  to  raise  an 
armed  force  to  assert  the  right.  Thereupon 
the  general  assembly,  acting  under  the  old 
charter,  passed  an  act  declaring  that  "the 
State  of  Rhode  Island  and  Providence  Planta- 
tions is  Hereby  Placed  under  Martial  liaw,  and 
the  Same  is  Declared  to  be  in  Full  Force  until 
Otherwise  Ordered  by  the  General  Assembly,  or 
Suspended  by  Proclamation  of  His  Excellency 
the  Governor  of  the  State ;"  and  on  the  day 
following  the  governor  of  the  state,  who  had 
been  elected  under  the  provisions  of  the  char- 
ter, issued  his  proclamation  reciting  the  act  de- 
claring martial  law,  and,  among  other  things, 
warning  "all  persons  against  any  Intercourse  or 
connection  with  the  traitor,  Thomas  Wilson 
Dorr,  or  h's  deluded  adherents,  now  assembled 
in  arms  against  the  laws  and  authorities  of 
this  state,"  and  commanding  Dorr  and  his  ad- 
herents to  throw  down  their  arms  and  dis- 
perse. In  Luther  v.  Borden,  7  How.  1,  12  L. 
ed.  581,  these  facts  appeared ;  and  it  further  ap- 
peared that  the  defendant,  acting  under  the  au- 
thority of  the  original  governor,  and  claiming 
that  the  plaintiff  was  an  adherent  of  the 
traitor,  Dorr,  for  the  purpose  of  arresthig  him, 
broke  into  and  entered  his  house ;  and  in  an  ac- 
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tlon  by  him  for  the  trespass  the  foregoing  facts 
were  set  up  as  a  justification.  In  delivering  the 
Judgment  of  the  Supreme  Court  of  the  United 
States  affirming  the  judgment  of  the  circuit 
court,  which  had  received  evidence  of  the  facts 
stated  as  a  justification.  Chief  Justice  Taney 
said :  "Unquestionably,  a  state  may  use  its 
military  power  to  put  down  an  armed  insurrec- 
tion too  strong  to  be  controlled  by  the  civil 
authority.  The  power  is  essential  to  the  ex- 
istence of  every  government,  essential  to  the 
preservation  of  order  and  free  Institutions,  and 
is  as  necessary  to  the  states  of  this  Union  as 
to  any  other  government.  The  state  itself 
must  determine  what  degree  of  force  the  crisis 
demands.  And,  if  the  government  of  Rhode  Is- 
land deemed  the  armed  opposition  so  formidable, 
and  so  ramified  throughout  the  state,  as  to  re- 
quire the  use  of  its  military  force  and  the  dec- 
laration of  martial  law,  we  see  no  ground  upon 
which  this  court  can  question  its  authority. 
.  .  .  And  In  that  state  of  things  the  officers 
engaged  In  Its  military  service  might  lawfully 
arrest  anyone  who,  from  the  information  be- 
fore them,  they  had  reasonable  grounds  to  be- 
lieve was  engaged  in  the  insurrection,  and 
might  order  a  house  to  be  forcibly  entered  and 
searched  when  there  were  reasonable  grounds 
for  supposing  he  might  be  there  concealed. 
Without  the  power  to  do  this,  martial  law  and 
the  military  array  of  the  government  would  be 
mere  parade,  and  rather  encourage  attack  than 
repel  it." 

Despan  v.  Olney,  1  Curt.  C.  C.  306,  Fed.  Cas. 
No.  3.822,  was  a  case  arising  out  of  the  same 
"Dorr  Insurrection,"  so  called.  The  defendant 
held  a  commission  as  captain  in  the  forces  of  the 
charter  government  after  martial  law  had  been 
declared  by  the  assembly  as  stated  in  Luther 
V.  Borden,  7  How.  1,  12  L.  ed.  681.  He  re- 
ceived an  order  from  the  major  general  com- 
manding those  forces  which  were  highest  in 
military  command  nt  the  time  and  place  to  ar- 
rest the  plaintifT,  and  executed  the  order  with- 
out unnecessary  violence ;  and  it  was  admitted 
that  he  bore  no  personal  malice  against  the 
plaintiff,  with  whom  he  did  not  have  any  ac- 
quaintance. The  plaintiff  was  held  in  confine- 
ment a  few  hours  in  a  tavern,  afterwards  con- 
veyed to  the  city  of  Providence  and  confined  for 
several  days,  and  then  permitted  to  return 
home.  It  was  held  that,  in  view  of  the  facts 
that  the  defendant  acted  under  an  order  from 
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if  any  attempt  is  made  to  dynamite  them, 
or  they  are  shot  at,  or  stoned,  or  any  sus- 
picious characters  prowl  around,  partieu* 
larly  in  the  rear  of  the  house,  who  fail  to 
halt  when  directed  by  the  guard,  the  guard 
shall  shoot,  and  shoot  to  kill." 

The  relator,  Arthur  Wadsworth,  was  a 
private  in  Company  A  of  the  Eighteenth 
Regiment,  in  service  there,  and  in  the  even- 
ing of  October  8th  was  posted  as  sentry  in 
the  front  yard  of  the  Bucklavage  houpe, 
just  outside  the  door  with  orders  to  halt 
all  persons  prowling  around  or  approach- 
ing the  house,  and  if  the  persons  so  chal- 
lenged failed  to  respond  to  the  challenge 
after  due  warnincf  ''to  shoot,  and  shoot  to 
kill."  About  11:30  o'clock  he  discovered  a 
man  approaching  along  the  side  of  the  road 
nearest    the    house,     and     called,     "Halt!" 


The  man  continued  to  advance  toward  the 
gate.  Wadsworth  called  again,  "Halt!" 
The  man  continued  to  advance.  Wads- 
worth then  touched  the  door,  and  said, 
"Corporal  of  the  guard."  He  then  called, 
"Halt!"  and  again,  "Halt!"  The  man  by 
this  time  had  opened  the  gate,  and  was 
coming  into  the  yard,  when  Wadsworth,  in 
accordance  with  his  orders,  fired,  and  the 
man,  whose  name  was  afterwards  found  to 
be  Durham,  fell  to  the  ground  dead. 

A  coroner's  inquest  was  held,  and  the 
jury  found  that  "the  shooting  was  hasty 
and  unjustifiable,"  and  recommended  that 
the  matter  be  placed  in  the  hands  of  the 
district  attorney  for  investigation.  In  the 
meantime,  on  complaint  before  a  justice  of 
the  peace,  a  warrant  had  been  issued  for 
the  arrest  of  Wadsworth,  and  after  the  re- 


hls  commander,  which  he  was  bound  to  obey, 
and  of  the  existence  of  the  martial  law,  the  or- 
der wap  a  complete  justification  and  defense  to 
the  action. 

The  governor  of  a  state,  in  one  or  more  of 
the  counties  of  which  there  has  for  months  been 
maturing  a  dangerous  secret  insurrection,  con- 
tinued in  defiance  of  proclamation,  after  procla- 
mation to  the  people  to  break  up  the  unlawful 
combinations  existing ;  where  such  executive  has 
brought  to  bear  every  civil  power  to  restore 
peace  and  order,  but  in  vain,  and  the  Constitu- 
tion provides  that  such  executive  shall  have 
power  to  call  out  the  militia  to  execute  the  law, 
suppress  riots  or  insurrections,  etc., — may  de- 
clare such  locality  in  his  state  to  be  in  a  state 
of  insurrection,  take  military  possession,  and  or- 
der the  arrest  and  detention  of  persons  engaged 
in  such  evil  practices,  and  hold  them  as  military 
prisoners :  and,  upon  the  refusal  of  the  com- 
mandant of  the  military  forces  claiming  to  act 
by  order  of  the  governor  to  deliver  up  the  pr^i- 
onerS  in  answer  to  a  writ  of  habeas  corpus, 
which  refusal  the  governor  of  the  state,  in  a 
communication  to  the  court,  approves  and  con- 
firms, the  court  will  not,  during  the  continuance 
of  such  insurrection,  take  further  steps  to  en- 
force the  execution  o'  the  writ.  Esd  parte 
Moore,  64  N.  C.  802 ;  Ex  parte  Kerr,  64  N.  C. 
816. 

Where  the  Constitution  of  a  state  provides 
that  "no  power  of  suspending  the  laws  of  this 
state  shall  be  exercised,  unless  by  the  legisla- 
ture, or  under  its  authority,"  a  proclamation  of 
martial  law,  if  intended  to  suspend  the  func- 
tions of  the  supreme  court  of  the  state  or  of  its 
members,  is  an  attempt  to  exercise  powers  thus 
exclusively  vested  in  the  legislature,  and  is 
in  that  respect  null  and  void.  Johnson  v.  Dun- 
can, 3  Mart.  (La.)  530,  6  Am.  Dec.  675. 

The  Constitution  of  the  United  States,  how- 
ever, and  the  laws  thereof,  are  paramount  to 
those  of  the  state,  and  must  regulate  the  deci- 
sion of  the  supreme  court  of  the  state  as  to 
whether  the  Federal  Constitution  or  laws  au- 
thorize the  commanding  officer  of  a  military  dis- 
trict to  suspend  the  laws  of  the  state,  and  de- 
clare the  existence  of  martial  law.     Ibid. 

In  Lamb's  Case,  4  N.  C.  (1  Car.  Law  Repos.) 
S14.  where  the  petitioner  had  been  tried  and 
convicted  for  disobedience  of  orders  by  a  court- 
martial,  Judge  Bay,  after  holding  that  the  11th 
clause  of  the  state  militia  act  had  omitted  to 
65  L.  R.  A. 


provide  an  adequate  remedy  for  the  disobedience 
of  an  order  of  the  governor  and  commander  in 
chief  on  the  occasions  and  emergencies  mention- 
ed in  that  clause,  and  that  the  12th  clause  was 
also  deficient  in  not  providing  adequate  rem- 
edies for  the  disobedience  of  the  orders  of 
major  generals,  brigadier  generals,  and  com- 
manding officers  of  regiments,  and  that  from 
these  sources  all  the  evils  complained  of  had 
originated,  further  decided  that  the  petitioner 
must  be  discharged,  as  he  could  not  be  punished 
under  what  was  claimed  to  be  martial  law,  or, 
as  was  claimed  on  the  part  of  the  counsel  repre- 
senting the  military  authorities  of  the  state,  by 
the  articles  of  war  of  the  United  States. 

Previous  to  the  cession  by  Spain  of  Florida  to 
the  United  States  a  lawless  mob  had  possessed 
itself  of  an  island  at  the  northern  extremity  of 
East  Florida,  put  at  defiance  the  constituted  au- 
thorities of  the  province,  and  threatened  the 
peace  of  the  United  States ;  and  the  general  gov- 
ernment thought  proper  to  take  military  posses- 
sion of  that  part  of  Florida  which  was  immedi- 
ately contiguous  to  Georgia.  The  government 
of  Spain  was  satisfied  that  the  United  States 
acted  in  good  faith,  and  subsequently  the  treaty 
of  cession  was  signed  and  ratified  by  the  United 
States,  provision  being  made  for  a  ratification 
by  Spain  in  six  months  thereafter,  but  it  was 
not  done  until  some  twenty  months  after ;  and 
during  this  interval  the  governor  of  Florida  and 
the  magistrates  were  unable  to  afford  protection 
to  the  inhabitants  living  to  the  north  of  St. 
Johns  river,  and  they  were  referred  to  the 
United  States  Army  for  protection,  accompanied 
with  an  acknowledgment  of  their  imbecility,  and 
the  request  to  the  officer  commanding  the  United 
States  troops  that  he  would  afford  protection. 
In  Payne  v.  Robinson,  Harp.  L.  279,  it  was  held 
that,  us  the  power  of  Spain  had  ceased,  and  that 
of  the  United  States  had  commenced,  it  was, 
therefore,  incumbent  upon  the  latter  to  afford 
protection,  because  wherever  sovereign  power 
exists  there  the  subject  has  the  right  to  look  for 
protection.  And,  as  a  government  can  only  act 
by  its  agents,  and  the  agents  of  the  United 
States  in  Florida  were  the  Army,  the  Army  was, 
therefore,  bound  to  alford  the  protection  re- 
quired ;  and  further,  that  the  plaintiff,  who  was 
a  foreigner  to  both  governments,  and  who  had, 
in  violation  of  United  States  laws,  landed  slaves 
in  the  province,  and  placed  them  in  the  posses- 
sion of  another,  which  slaves  had  committed  and 
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turn  of  the  regiment  from  service  he  was 
arrested  at  his  home  in  Pittsburg  by  the 
respondent,  a  constable  of  the  borough  of 
Shenandoah.  A  writ  of  habeas  corpus  was 
allowed  by  the  presiding  justice  of  this 
court,  and,  the  commonwealth  not  making 
any  charge  higher  than  manslaughter,  the 
relator  was  admitted  to  bail  pending  the 
argument  of  the  case. 

These  are  all  the  nuiterial  facts,  and 
they  are  undisputed.  The  only  appearance 
of  question  is  in  the  testimony  of  some  of 
the  witnesses  at  the  inquest  that  the  de- 
ceased was  outside  the  gate  when  they  saw 
him  after  he  had  fallen.  The  relator  and 
some  others  of  the  guard  testified  that  the 
deceased  had  opened  the  gate  and  entered, 
but  staggered  back  several  steps  after  the 
shot  was  fired. 


The  issue  of  general  order  No.  39  by  the 
governor  was  a  declaration  of  qualified  mar- 
tial law  in  the  affected  districts.  In  so 
characterizing  it  we  are  not  unmindful  of 
the  eminent  authorities  who  have  declared 
that  martial  law  cannot  exist  in  England  or 
the  United  States  at  all,  or,  at  least,  accord- 
ing to  the  more  moderate  advocates  of  that 
view,  not  in  time  of  peace.  Thus,  in  B» 
parte  Milligan,  4  Wall.  2,  127,  18  L.  ed. 
281,  297,  it  is  said  in  the  opinion  of  the 
majority  of  the  court:  "Martial  rule  can 
never  exist  where  the  courts  are  open,  and 
in  the  proper  and  imobstructed  exercise  of 
their  jurisdiction."  But,  in  the  dissenting 
opinion  in  the  same  case,  Chief  Justice 
Chase  convincingly  distinguished  three 
classes  of  military  rule,  which  are  thus 
summarized  by  Judge  Hare  in  his  lectures 


were  likely  to  commit  outrages  upon  the  inhab- 
itants, could  not  maintain  an  action  against  an 
officer  who  had  arrested  such  slaves  and  de- 
tained and  refused  to  give  them  up  until  in- 
structed by  his  superior  officer.  The  plaintiff 
had  recovered  in  the  trial  court,  and,  on  a  mo- 
tion for  a  new  trial,  the  court  said :  "No  more 
force  was  used  than  was  sufficient  to  quell  the 
insurrection,  and  their  detention  lasted  no  long- 
er than  the  government  supposed  necessary  to 
the  occasion.  The  unfortunate  accident  which 
happened  was  the  effect  of  an  attempt  to  escape, 
on  the  part  of  one  of  the  prisoners,  for  which 
the  defendant  is  not  answerable.  The  motion 
must,  therefore,  be  granted." 

IV.  Discretion  and  authority  of  military  when 
called  to  aid  civil  power. 

A  colored  man  had  been  arrested  In  Boston  by 
the  United  States  marshal,  and  was  held  by  him 
pending  the  decision  of  the  United  States  com- 
missioner, as  to  whether  he  should  be  returned 
to  servitude  in  a  slave  state  under  the  fugitive 
act  of  Congress  of  1850,  commonly  known  as 
the  '-fugitive  slave  law."  The  marshal  had  no- 
tified the  mayor  of  Boston  to  call  out  the 
militia  to  suppress  riots  or  insurrections ;  that, 
in  case  the  commissioner  should  decide  that  the 
alleged  fugitive  must  be  rendered  up  under  the 
law,  he  feared  there  might  be  danger  of  a  riot ; 
that  he  asked  no  assistance  from  the  civil  or 
military  authorities  of  the  city  or  state  to  aid 
him  in  the  execution  of  his  process,  which  he 
considered  he  was  fully  able  to  do  by  aid,  if  nec- 
essary, of  the  United  States  forces  and  his  posse 
comitatus.  Thereupon  the  mayor,  as  he  might 
under  the  statute,  having  ground  to  fear  such 
riot,  called  out  the  militia  and  Issued  a  procla- 
mation addressed  to  the  citizens  of  Boston,  a 
copy  of  which  was  sent  to  the  major  general 
commanding  the  state  military  forces,  in  which 
it  was  stated  that  the  general  and  the  chief  of 
police  were  "clothed  with  full  discretionary 
powers  to  sustain  the  laws  of  the  land.'*  By 
virtue  of  the  discretion  thus  given,  the  division 
of  the  militia  marched  from  the  Common,  where 
it  was  duly  assembled  and  acting,  solely  under 
the  proclamation  mentioned,  and  proceeded  to 
clear  and  guard  the  streets.  It  was  held  that 
in  doing  so  it  acted  without  any  lawful  author- 
ity, and  that  the  defendants  in  the  action — the 
mayor,  the  general  commanding,  and  the  sub- 
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ordinate  officer  in  immediate  command — were 
legally  responsible  to  the  plaintiff,  who  was  in- 
jured in  attempting  to  pass  down  a  street  which 
the  soldiers,  were  guarding,  by  being  pushed 
back  and  knocked  down  by  the  soldiers  and  cut 
over  the  head  by  the  subordinate  officer.  This 
was  on  the  theory  that,  as  the  words  of  the 
statute  authorizing  the  calling  out  of  the 
militia  were,  "to  aid  the  civil  authority,"  and 
not  to  usurp  its  functions  or  take  its  place,  they 
were  to  act  as  an  armed  police  only,  subject  to 
the  absolute  and  exclusive  control  and  direction 
of  the  magistrates  and  other  civil  officers  desig- 
nated in  the  statute,  as  to  the  specific  dutv  or 
service  which  they  were  to  perform.  But  it  was 
held  that  the  mayor  and  commanding  general 
would  not  be  liable  to  the  plaintiff  for  any  force 
and  violence  used  upon  him,  beyond  that  which 
was  necessary  to  carry  into  effect  the  order  for 
clearing  and  guarding  the  streets,  even  if  such 
order  was  not  legally  given  according  to  the 
rules  and  principles  stated,  as,  not  having  been 
present  at  the  alleged  assault,  they  could  not  be 
held  liable  for  any  unauthorized  violence  of 
their  soldiers ;  and  that  the  same  rule  would  ap- 
ply to  the  subordinate  officer,  if  he  did  not  au- 
thorize or  participate  in  the  alleged  violence  of- 
fered to  the  plaintiff.  Ela  v.  Smith,  6  Gray, 
121,  60  Am.  Dec.  366. 

A  military  officer,  when  called  In  aid  of  the 
civil  authorities,  has  no  power  to  act  independ- 
ently of  the  civil  authority,  as  the  military  are 
called  out  to  aid  the  civil  authority,  not  to  us- 
urp its  functions,  or  to  take  its  place.  They  are 
to  act  as  armed  police  only,  subject  to  the  abso- 
lute and  exclusive  control  and  direction  of  the 
magistrates  and  other  civil  offiicers  designated  in 
the  statutes,  as  to  the  specific  duty  or  service 
which  they  are  to  perform ;  nor  can  the  sheriff 
or  magistrate  delegate  his  authority  to  the 
military  force  which  he  summons  to  his  aid,  or 
vest  in  the  military  authorities  any  discretion- 
ary power,  or  take  any  step  or  do  any  act  to 
prevent  or  suppress  a  mob  or  riot.  But  the 
military  officers  have  a  discretion,  which 
they  may  freely  use,  as  to  the  best  meth- 
ods and  most  effectual  means  to  be  em- 
ployed to  carry  out  an  order  received  by 
them  from  the  civil  magistrate,  the  purpose  of 
which  is  to  prevent  or  suppress  a  riot,  or  pro- 
tect property  or  Mfe  when  a  riot  actually  exists. 
The  colonel  of  a  regiment  by  virtue  of  his  mil- 
itary office  as  colonel,  when  called  to  the  aid  of 
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on  American  Gonstitutionfil  Law  (p.  930) : 
"Military  law,  then,  consists  of  the  rulee 
prescribed  legislatively  for  the  gOYemment 
of  the  land  and  naval  forces,  which,  operat- 
ing both  in  war  and  peace,  and  defined  bj 
Congress,  are  an  offshoot  of  the  civil  or 
municipal  law.  Military  government  is  the 
dominion  exercised  by  a  general  over  a  con- 
quered state  or  province.  It  is  therefore  a 
mere  application  or  extension  of  the  force 
by  which  the  conquest  was  effected,  to  the 
end  of  keeping  the  vanquished  in  subjection, 
and,  being  a  right  derived  from  war,  is 
hardly  compatible  with  a  state  of  peace. 
Martial  law  is  the  right  of  a  general  in 
command  of  a  town  or  district  menaced 
with  a  siege  or  insurrection  to  take  the 
requisite  measures  to  repel  the  enemy,  and 
depends  for  its  extent,  existence,  and  oper- 


ation on  the  imminence  of  the  peril  and  the 
obligation  to  provide  for  the  general  safety. 
As  the  offspring  of  necessity,  it  transcends 
the  ordinary  course  of  law,  and  may  be  ex- 
ercised alike  over  friends  and  enemies,  cit- 
izens and  aliens." 

Many  other  authorities  of  equal  rank 
hold  that  martial  law  exists  wherever  the 
military  arm  of  the  government  is  called 
into  service  to  suppress  disorder  and  re- 
store the  public  peace.  So  far  as  any  of 
the  questions  in  the  preseiit  case  are  con- 
cerned, the  difference  is  one  of  terms  rather 
than  of  substance,  and  is  material  chiefly  in 
regard,  first,  to  the  jurisdiction  of  courts 
martial  or  military  commissions  over  citi- 
zens not  in  the  military  or  naval  service, 
nor  engaged  in  recognized  war;  or  second- 
ly, to  the  responsibility  of  officers  or  sol- 


the  civil  authority,  becomes  no  more  a  public  of- 
ficer than  any  member  of  his  command,  or  of 
the  sheriiTB  posse,  and  is  entitled  to  none  of  the 
usual  presumptions  in  favor  of  the  legality  of 
the  acts  of  public  officers.  State  v.  Colt,  8  Ohio 
S.  &  C.  P.  Dec.  62. 

And  so  in  a  prosecution  of  the  colonel  of  a 
regiment  of  the  state  mtlltia  for  having  ordered 
the  militia  to  Are  on  a  mob  which  threatened 
to  break  in  the  door  of  a  courthouse  in  an 
attempt  to  lynch  a  negro,  the  court  charged 
the  jury  that,  if  they  found  beyond  a  rea- 
sonable doubt  that  a  person  was  killed  by 
a  bullet  fired  from  within  a  door  of  the 
courthouse,  by  a  person  acting  under  the  com- 
mand of  the  defendant  to  fire  in  case  such  door 
was  broken  open,  it  then  devolved  upon  the  de- 
fendant to  satisfy  the  jury,  by  a  preponderance 
of  the  evidence,  that  he  was  legally  justified  or 
excused  in  giving  the  order  to  fire,  unless  the 
circumstances  of  justification  or  excuse  ap- 
peared in  the  testimony  adduced  against  him. 
lUd. 

And  also  that,  if  they  found  that  the  defend- 
ant. In  doing  things  performed  by  him  under  the 
order  which  sent  him  to  the  courthouse,  acted 
solely  in  his  capacity  as  a  military  officer  of  the 
state  national  guard,  and  not  as  an  individual 
in  self-defense,  or  In  preventing  a  felony  or  dis- 
persing a  riot,  then  the  rightfulness  or  wrong- 
fulness of  any  conduct  of  his  is  to  be  measured 
by  the  rules  which  govern  the  conduct  of  a  mil- 
itary officer  while  acting  in  aid  of  the  civil  au- 
thority.    Ibid, 

Christian  County  v.  Merrlgan,  101  111.  484,  61 
N.  E.  479,  Affirming  92  111.  App.  428,  was  an  ac- 
tion commenced  by  a  deputy  sheriff  against  the 
county  to  recover  compensation  under  an  ap- 
pointment by  the  sheriff,  and  for  services  per- 
formed, under  such  appointment,  in  the  county 
during  a  disorderly  assemblage  or  a  riot.  Be- 
sides the  general  issue,  the  defendant  filed  a  spe- 
cial plea,  which  averred  that  the  governor  of 
the  state,  because  of  riotous  conditions,  by 
which  the  courts  and  civil  authorities  were 
overthrown,  had  issued  his  proclamation,  and 
thereby  declared  and  established  martial  law  In 
the  district  comprising  the  territory  wherein, 
and  during  the  time,  the  services  sued  for  were 
performed,  and  that  a  large  military  force  took 
possession  of  said  territory,  and  that  thereby 
the  duties  and  functions  of  the  sheriff  as  a  peace 
and  executive  officer  under  the  laws  of  the  state 
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were  suspended,  and  particularly  his  power  to 
appoint  a  deputy  under  the  statute;  and  that 
plaintiff*8  appointment  was  illegal.  The  court, 
after  quoting  from  the  state  Constitution  that 
"the  military  shall  be  in  strict  subordination  to 
the  civil  power ;"  and  also  from  the  act  "to  se- 
cure the  peace  and  good  order  of  society,  to 
quell  riots,  etc.,"  8  6  of  which  provided  that 
"whenever  the  military  forces  shall  be  ordered 
out  by  the  governor  on  any  application  of  a 
civil  officer  as  aforesaid,  or  otherwise,  they  shall 
report  to  such  civil  officer  as  the  governor  shall 
designate,  and  shall  act  in  strict  subordination 
to  such  civil  authority,  in  preserving  the  peace, 
quelling  riots,  or  executhig  the  law ;"  and  also 
from  8  7  of  the  same  act,  which  authorizes  the 
governor,  in  such  cases,  of  riot,  tumult,  etc.,  to 
order  such  military  force  as  he  may  deem  nec- 
essary to  aid  the  civil  authorities  in  suppressing 
violence  and  In  executing  the  law, — further 
said  :  "It  sufficiently  appears  from  these  provi- 
sions that  civil  authority  was  not  suspended,  nor 
was  the  power  of  the  sheriff  to  appoint  special 
deputies  to  aid  him  to  preserve  the  peace  and 
protect  persons  and  property;  but,  on  the  con- 
trary, the  military  authority  of  the  state  was 
called  on  to  aid  the  civil  authorities,  including 
the  sheriff  and  his  deputies,  to  suppress  riot  and 
to  preserve  peace  and  good  order.*' 

In  Re  Boyle,  6  Idaho,  609,  45  L.  R.  A.  832,  96 
Am.  St.  Rep.  286,  57  Pac.  706,  it  was  held  that, 
in  case  of  insurrection  or  rebellion,  the  gov- 
ernor or  military  officer  In  command,  for  the 
purpose  of  suppressing  the  same,  may  suspend 
the  writ  of  habeas  corpus,  or  disregard  such 
writ,  if  issued;  and  that  the  proclamation  of 
the  governor  declaring  a  county  in  the  state  to 
be  in  a  state  of  rebellion,  and  his  action  in  call- 
ing to  his  aid  the  military  forces  of  the  United 
States  for  the  purpose  of  restoring  good  order 
and  the  supremacy  of  the  law,  had  the  effect  to 
put  Into  force,  to  a  limited  extent,  martial  law 
in  said  county ;  and  that  such  act  Is  not  in  vio- 
lation of  the  Constitution,  but  In  harmony  with  ' 
it,  being  necessary  for  the  preservation  of  the 
government,  and  in  its  necessary  self-defense. 

In  the  above  case  It  appeared  that  the  United 
States  troops,  sent  to  suppress  the  rebellion  pro- 
claimed by  the  governor  of  Idaho  at  his  request, 
had  arrested  one  of  ^he  persons  charged  as  being 
guilty  of  riot,  murder,  etc.,  and  lodged  him  In 
prison  to  await  the  subsequent  action  of  the 
civil  authorities.     There  was  no  attempt  on  the 
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diers  giving  or  acting  under  military  orders, 
when  not  in  actual  war,  to  be  called  to  ac- 
count in  the  civil  or  criminal  courts.  With 
the  first  of  these  matters  we  are  not  now 
concerned,  and  the  second  will  be  discussed 
in  its  due  order. 

Order  No.  39  was,  as  said,  a  declaration 
of  qualified  martial  law.  Qualified,  in  that 
it  was  put  in  force  only  as  to  the  preserva- 
tion of  the  public  peace  and  order,  not  for 
the  ascertainment  or  vindication  of  private 
rights,  or  the  other  ordinary  functions  of 
government.  For  these  the  courts  and  other 
agencies  of  the  law  were  still  open,  and  no 
exigency  required  interference  with  their 
functions.  But  within  its  necessary  field, 
and  for  the  accomplishment  of  its  intended 
purpose,  it  was  martial  law,  with  all   its 


powers.  The  government  has  and  must 
have  this  power  or  perish.  And  it  must 
be  real  power,  sufficient  and  effective  for 
its  ends,  the  enforcement  of  law,  the  peace 
and  security  of  the  community  as  to  life 
and  property. 

It  is  not  unfrequently  said  that  the  com- 
munity must  be  either  in  a  state  of  peace 
or  of  war,  as  there  is  no  intermediate 
state.  But  from  the  point  of  view  now 
under  consideration  this  is  an  error.  There 
may  be  peace  for  all  the  ordinary  purposes 
of  life,  and  yet  a  state  of  disorder,  violence, 
and  danger  in  special  directions,  which, 
though  not  technically  war,  has  in  its  lim- 
ited field  the  same  effect,  and,  if  important 
enough  to  call  for  martial  law  for  suppres- 
sion, is  not  distinguishable,  so  far  as  the 


part  of  the  military  to  try  or  punish  him  ac- 
cording to  martial  law,  and  the  court,  in  justify- 
ing the  act  of  the  military  in  so  aiding  and  de- 
nying to  the  imprisoned  party  a  writ  of  habeas 
corpus,  claimed  to  be  acting  under  §  7405  of  the 
Revised  Statutes,  which  provides :  "When  an 
armed  force  is  called  out  for  the  purpose  of  sup- 
pressing an  unlawful  or  riotous  assembly,  or 
arresting  the  offenders,  and  is  placed  under  the 
temporary  direction  of  any  -civil  officer,  it  must 
obey  the  orders  in  relation  thereto  of  such  civil 
officer."  It  also  appeared  that  the  county  of- 
ficers whose  duty  it  was  to  make  an  application 
to  the  governor,  were  either  in  league  with  the 
insurrectionists,  or  else,  through  fear  of  the  lat- 
ter, such  officers  refrained  from  doing  their 
duty;  and  the  court  held  that,  under  the  cir- 
cumstances, it  was  the  duty  of  the  executive  to 
act  without  any  application  from  any  county 
officer  of  the  county  :  and  it  would  seem  that  the 
military  power  acted  under  the  direction  of  the 
governor  as  such,  viz.,  as  the  civil  executive  of- 
ficer of  the  state,  and  not  as  a  commander  in 
chief  of  its  military. 

V.  Power  of  military,  in  time  of  actual  toar,  to 
arrest  and  punish  citizens  in  places  tohere 
civil  courts  are  open. 

In  Mostyn  v.  Fabrigas.  1  Cowp.  161,  which 
was  an  action  for  assault  and  false  imprison- 
ment, brought  by  the  plaintiff,  and  the  defense 
was  a  plea  of  not  guilty,  and  under  justification 
that  the  defendant  was  governor  of  the  island 
of  Minorca  under  letters  patent  from  the 
Crown :  that  plaintiff  did  raise  sedition  and 
mutiny,  in  consequence  of  which  he  did  neces- 
sarily Imprison  him  and  send  him  out  of  the  Is- 
land.— in  delivering  the  judgment  of  the  court 
affirming  a  substantial  verdict  for  the  plain- 
tiff, to  the  effect  that  a  sufficient  justifica- 
tion had  not  been  proved,  Lord  Mansfield  said 
that  he  could  conceive  cases  in  time  of  war 
in  which  a  governor  would  be  justified, 
though  he  acted  very  arbitrarily,  in  which 
he  could  not  be  justified  in  time  of  peace,  as,  if 
he  should  judge  It  proper  to  send  an  hundred  of 
the  inhabitants  out  of  the  island  during  a  siege 
or  upon  aa  invasion,  he  acting  from  motives  of 
real  and  genuine  expediency ;  or  suppose,  upon  a 
general  suspicion,  he  should  take  people  up  as 
spies,  upon  proper  circumstances  laid  before  the 
court,  it  would  be  very  fit  to  see  whether  he  had 
acted  as  the  governor  of  the  garrison  ought,  ac- 
cording to  the  circumstances  of  the  case. 
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Where  a  naturalized  citizen  of  the  United 
States,  residing  some  15  miles  distant  from  the 
place  where  the  United  States  Army  was  sta- 
tioned during  the  War  of  1812,  and  not  being  In 
any  way  connected  with  the  Army,  was  arrested 
by  two  officers  of  the  Army,  charging  him  In 
writing  with  having  excited  mutiny  among  the 
citizens  of  the  United  States,  violating  his 
parole  as  a  prisoner,  and  engaging  in  illicit 
trade,  and  furnishing  the  enemy  with  neces- 
saries from  the  United  States,  and  being  the  en- 
emy's spy  In  the  time  of  the  War  between  Great 
Britain  and  the  United  States, — all  persons  con- 
cerned in  his  arrest  and  detention  were  liable  to 
him  in  an  action  therefor,  as  none  of  the  of- 
fenses charged  were  cognizable  by  a  court-mar- 
tial, except  that  which  related  to  his  being  a 
spy;  and,  if  he  was  an  American  sublect.  he 
could  not  be  charged  with  such  an  offense,  as, 
though  he  might  be  amenable  to  the  civil  au- 
thority for  treason,  he  could  not  be  punished, 
under  martial  law,  as  a  spy ;  and,  where  the 
commanding  officer  at  the  place  where  he  was 
detained  afllrmed  the  arrest,  and,  on  application 
being  made  to  him  in  behalf  of  the  plaintiff, 
said  he  had  such  a  man  in  the  provost  guard, 
and  that  he  should  not  release  him  until  he  saw 
one  of  the  men  who  arrested  him  :  that  he  knew 
the  martial  law,  and  must  be  governed  by  it; 
thus  claiming  the  right  to  hold  and  try  him  by 
a  court-martial ;  and  ordered  the  plaintiff  to  be 
brought  before  him,  and,  after  making  some  ex- 
amination and  inquiry,  remanded  him  to  the 
custody  of  the  provost  marshal, — ^this  was  a  di- 
rect and  positive  exercise  of  authority  and  re- 
straint, and  rendered  him  liable  for  the  conse- 
quences of  the  detention.  Smith  v.  Shaw,  12 
Johns.  267. 

In  Ex  parte  Vallandigham,  Fed.  Cas.  No.  16.- 
816,  the  circuit  court  of  the  southern  district  of 
Ohio  held  that  the  commander  of  the  military 
department,  as  the  agent  and  representative  of 
the  President,  in  a  time  of  civil  war  when  the 
very  existence  of  the  government  is  threatened, 
has  authority,  under  the  constitutional  provi- 
sions making  the  President  the  Commander  in 
Chief  of  the  Army  and  Navy,  even  in  a  locality 
where  martial  law  is  not  in  force,  to  arrest  cit- 
izens, not  in  the  military  or  naval  forces,  for 
mischievous  acts  of  disloyalty  which  impede  or 
endanger  the  military  operations  of  the  govern- 
ment. Such  arrests  are  justifiable  on  the 
ground  of  military  necessity;  and  of  the  exist- 
ence  of  that  necessity,   the  commanding  gen- 
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powers  of  the  commanding  officer  are  con- 
cerned, ^rom  actual  war.  The  condition  in 
fact  exists,  and  the  law  must  recognize  it, 
no  matter  how  opinions  may  differ  as  to 
what  it  should  be  most  correctly  called. 
When  the  civil  authority,  though  in  exist- 
ence and  operation  for  some  purposes,  is 
yet  unable  to  preserve  the  public  order  and 
resorts  to  military  aid,  this  necessarily 
means  the  supremacy  of  actual  force,  the 
demonstration  of  the  strong  hand  usually 
held  in  reserve  and  operating  only  by  its 
moral  influence,  but  now  brought  into  ac- 
tive exercise,  just  as  the  ordinary  criminal 
tendency  in  the  community  is  held  in 
check  by  the  knowledge  and  fear  of  the  law, 
but  the  overt  lawbreaker  must  be  taken  in- 
to actual  custody. 


When  the  mayor  or  burgess  of  a  munici- 
pality finds  himself  unable  to  preserve  the 
public  order  and  security,  and  calls  upon 
the  sheriff  with  the  poaae  comitatuSj  the 
latter  becomes  the  responsible  officer, 
and  therefore  the  higher  authority.  So 
if,  in  turn,  the  sheriff  finds  his  power 
inadequate,  he  calls  upon  the  larger  pow- 
er of  the  state  to  aid  with  the  mili- 
tary. The  sheriff  may  retain  the  command, 
for  he  is  the  highest  executive  officer  of  the 
county,  and  if  he  does  so  ordinarily  the 
military  must  act  in  subordination  to  him. 
But  if  the  situation  goes  beyond  county  con- 
trol, and  requires  the  full  power  of  the 
state,  the  governor  intervenes  as  the  su- 
preme executive,  and  he  or  his  military  re- 
presentative becomes  the  superior  and  com- 


eral,  as  the  agent  of  the  President,  is 
the  exclusive  judge,  and  the  courts  have 
no  authority,  by  writ  of  habeas  corpus,  to 
Inquire  into  it.  On  petition  for  a  writ 
of  certiorari  to  the  Judge  Advocate  General  of 
the  Army  of  the  United  States,  the  Supreme 
Court  of  the  United  States  held  that  a  military 
commission  was  not  a  court  within  the  meaning 
of  the  14th  section  of  the  judiciary  act  of  1780, 
and  that  there  is  no  Jurisdiction  in  the  United 
States  Supreme  Court  to  Issue  a  writ  of  habeas 
corpus  ad  subjiciendum  to  review  or  reverse 
the  writ  of  certiorari  to  reverse  the  proceedings 
of  a  military  commission.  1  Wall.  243,  17  L. 
ed.  589. 

In  the  official  report  of  the  case  It  is  stated 
that  Nelson,  J.,  Grier,  J.,  and  Field,  J.,  con- 
curred in  the  result  of  the  opinion,  and  that 
Miller,  J.,  was  niot  present  at  the  argument,  and 
took  no  Dart. 

In  Ew  parte  Milligan,  4  Wall.  2,  18  L.  ed.  281, 
the  Supreme  Court  of  the  United  States,  by  a 
bare  majority,  held  that  a  military  commission 
had  no  jurisdiction  legally  to  try  and  sentence 
one  not  a  resident  of  one  of  the  rebellious  states, 
nor  a  prisoner  of  war,  but  a  citizen  of  a  state, 
who  never  was  in  the  military  or  naval  service, 
but  was,  while  at  home,  arrested  by  the  mili- 
tary power  of  the  United  States,  Imprisoned, 
and,  on  certain  criminal  charges  preferred 
against  him,  tried,  convicted,  and  sentenced  to 
be  hanged 'by  a  military  commission  organized 
under  the  military  commander  of  the  military 
district  of  Indiana.  The  court  held,  further, 
that  in  a  state  where  Federal  authority  was  al- 
ways unopposed,  and  its  courts  always  open  to 
hear  criminal  accusations  and  redress  griev- 
ances, no  usage  of  war  could  sanction  a  military 
trial  for  any  offense  whatever  of  a  citizen  in 
civil  life,  in  no  wise  connected  with  the  military 
service ;  and  that  Congress  could  grant  no  such 
power.  That  the  right  to  trial  by  jury  is  pre- 
served to  everyone  accused  of  crime,  who  is  not 
attached  to  the  Army,  or  Navy,  or  Militia  In  ac- 
tual service.  That  martial  law  cannot  arise 
from  a  threatened  Invasion ;  but  the  necessity 
must  be  actual  and  present, — the  invasion  real, 
such  as  effectually  closes  the  courcs  and  deposes 
the  civil  administration.  That  if,  in  foreign 
invasion  or  civil  war,  the  courts  are  actually 
closed,  then,  on  the  theater  of  active  military 
operations,  where  war  really  prevails,  as  no 
power  is  left  but  the  military,  it  is  allowed  to 
govern  by  martial  rule  until  the  laws  can  have 
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their  full  course;  but  that  martial  rule  can 
never  exist  where  the  courts  are  open,  and  In 
the  proper  and  unobstructed  exercise  of  their 
jurisdiction.  That  the  United  States  circuit 
court  has  authority  to  certify  questions  in  a 
proceeding  for  a  writ  of  habeas  corpus  to  in- 
quire into  a  sentence  'of  a  military  commission, 
and  the  Supreme  Court  has  jurisdiction  to  hear 
and  determine  that  a  proceeding  by  habeas  cor- 
pus is  a  cause  as  that  term  is  used  in  the  25th 
section  of  the  judiciary  act.  That  the  act  of 
Congress  "relating  to  habeas  corpus,'*  approved 
March  3,  1863,  conferred  jurisdiction  on  the 
United  States  circuit  court  to  hear  such  a  case ; 
that  the  suspension  of  the  privilege  of  the  writ 
of  habeas  corpus  does  not  suspend  the  writ  it* 
self,  but  the  writ  Issues  as  a  matter  of  course, 
and,  on  the  return  made  to  it,  the  court  decides 
whether  the  party  applying  is  denied  the  right 
of  proceeding  any  further  with  it.  If  a  mili- 
tary trial  of  a  citizen  of  a  state  under  the  cir- 
cumstances herein  mentioned  was  contrary  to 
law,  then  he  was  entitled,  on  the  facts  stated 
in  his  petition,  to  be  discharged  from  the  cus- 
tody by  the  terms  of  the  act  of  Congrress  of 
March  2,  1863,  as  he  could  not  be  treated  as  a 
prisoner  of  war  when  he  had  lived  in  the  state 
for  the  past  twenty  years,  was  arrested  there, 
and  had  not  been,  during  the  troubles  between 
the  states,  a  resident  of  any  of  the  states  in  re- 
bellion. Probably  In  no  case,  either  In  England 
or  the  United  States,  has  the  right  of  the  citizen 
to  be  tried  In  the  courts,  and  the  right  that  may 
be  asserted  by  martial  or  military  power  In  a 
locality  where  those  courts  are  open  and  run- 
ning for  the  transaction  of  business,  been  more 
thoroughly  and  ably  discussed  than  In  this.  Able 
counsel  on  the  part  of  both  the  petitioner  and 
the  respondent,  representing  some  of  the  most 
noted  lawyers  In  the  land,  discussed  both  of 
these  questions  with  the  most  eminent  ability, 
and  both  the  prevailing  and  minority  opinions 
go  deeply  into  both  subjects.  The  minority  did 
not  dissent  from  all  the  propositions  laid  down 
by  the  majority  of  the  court  Chief  Justice 
Chase,  In  delivering  the  opinion  of  the  dis- 
sentients, said :  "We  do  not  doubt  that 
the  circuit  court  for  the  district  of  In- 
diana had  jurisdiction  of  the  petition  of  Mil- 
ligan for  the  writ  of  habeas  corpus  .  .  . 
The  circuit  court  was  bound  to  hear  Mllligan's 
petition  for  the  writ  of  habeas  corpus,  called 
in  the  act  an  order  to  bring  the  prisoner  before 
the  judge  or  the  court,  and  to  issue  the  writ,  or. 
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manding  officer.  So,  too,  if  the  sheriff  re- 
linquishes the  command  to  the  military, 
the  latter  has  all  the  sheriff's  authority, 
added  to  his  own  powers  as  to  military 
methods. 

The  resort  to  the  military  arm  of  the 
government,  therefore,  means  that  the  or- 
dinary civil  officers  to  preserve  order  are 
subordinated,  and  the  rule  of  force  under 
military  methods  is  substituted  to  what- 
ever extent  may  be  necessary  in  the  discre- 
tion of  the  military  commander.  To  call 
out  the  military,  and  then  have  them  stand 
quiet  and  helpless,  while  mob  law  overrides 
the  civil  authorities,  would  be  to  make  the 
government  contemptible,  and  destroy  the 
purpose  of  its  existence. 

The  effect  of  martial  law,  therefore,  is  to 


put  into  operation  the  powers  and  methods 
vested  in  the  commanding  officer  by  mili- 
tary law.  So  far  as  his  powers  for  the 
preservation  of  order  and  security  of  life 
and  property  are  concerned,  there  is  no 
limit  but  the  necessities  and  exigency  of 
the  situation.  And  in  this  resp^Hzt  there  is 
no  difference  between  a  public  war  and  do- 
mestic insurrection.  W^at  has  been  called 
the  paramount  law  of  self-defense,  common 
to  all  countries,  has  established  the  rule 
that  whatever  force  is  necessary  is  also 
lawful. 

"Whatever  force  is  necessary  for  self-de- 
fense is  also  lawful.  This  law,  applied  na- 
tionally, is  the  martial  law,  which  is  an 
offshoot  of  the  common  law,  and,  although 
ordinarily  dormant  in  peace,  may  be  called 


in  the  language  of  the  act;  to  make  the  order. 
The  first  question,  therefore — Ought  the  writ  to 
issue? — must  he  answered  In  the  affirmative. 
And  it  is  equally  clear  that  he  was  entitled  to 
the  discharge  prayed  for.'*  The  point  upon 
which  the  dissenting  judges  differed  from  the 
majority  was  chiefly  where  it  was  asserted  in 
the  judgment  of  the  court,  not  only  that  the 
military  commission  held  in  Indiana  was  not 
authorized  by  Congress,  but  that  it  was  not  in 
the  power  of  Congress  to  authorize  it;  '*from 
which,"  said  Chief  Justice  Chase  delivering  the 
opinion  of  the  minority,  "it  may  be  thought  to 
follow  that  Congress  had  no  power  to  indemnify 
the  officers  who  composed  the  commission 
against  liability  in  civil  courts  for  acting  as 
members  of  it  We  cannot  agree  to  this."  The 
chief  justice  further  said  that  he  and  his  dis- 
senting brethren  concurred  In  what  had  been 
said  In  the  prevailing  opinion  of  the  writ  of 
habeas  corpus  and  of  its  suspension,  with  two 
reservations  :  "(1)  That,  in  our  judgment,  when 
the  writ  is  suspended,  the  Executive  is  author- 
ized to  arrest  as  well  as  to  detain ;  and  (2) 
that  there  are  cases  in  which,  the  privilege  of 
the  writ  being  suspended,  trial  and  punish- 
ment by  military  commission,  in  states  where 
civil  courts  are  open,  may  be  authorized  by 
Congress,  as  well  as  arrest  and  detention.'* 
As  illustrating  the  theory  of  the  minority  on  the 
whole  subject,  at  the  conclusion  of  his  opinion 
the  chief  justice  further  said:  '*There  are,  un- 
der the  Constitution,  three  kinds  of  military 
jurisdiction  :  One  to  be  exercised  both  in  peace 
and  war ;  another  to  be  exercised  in  time  of  for- 
eign war  without  the  boundaries  of  the  United 
States,  or  in  time  of  rebellion  and  civil  war 
within  the  states  or  districts  occupied  by  rebels 
treated  as  belligerents;  and  a  third  to  be  ex- 
ercised in  time  of  invasion  or  insurrection  with- 
in the  limits  of  the  United  States,  or  during 
rebellion  within  the  limits  of  states  maintain- 
ing adhesion  to  the  national  government  when 
the  public  danger  requires  Its  exercise.  The 
first  of  these  may  be  called  jurisdiction  under 
military  law,  and  is  found  in  acts  of  Congress 
prescribing  rules  and  articles  of  war,  or  other- 
wise providing  for  the  government  of  the  na- 
tional forces;  the  second  may  be  distinguished 
as  military  government,  superseding,  as  far  as 
may  be  deemed  expedient,  the  local  law,  and 
exercised  by  the  military  commander,  under  the 
direction  of  the  President,  with  the  express  or 
implied  sanction  of  Congress;  while  the  third 
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may  be  denominated  martial  law  proper,  and  Is 
called  into  action  by  Congress,  or  temporarily, 
when  the  action  of  Congress  cannot  be  hivlted, 
and  in  the  case  of  justifying  or  excusing  peril, 
by  the  President,  In  times  of  Insurrection  or 
invasion,  or  of  civil  or  foreign  war,  within  dis- 
tricts or  localities  where  ordinary  law  no  longer 
adequately  secures  public  safety  and  private 
rights.  We  think  that  the  power  of  Congress, 
in  such  times  and  In  such  localities,  to  au- 
thorize trials  for  crimes  against  the  security 
and  safety  of  the  national  forces,  may  be  de- 
rived from  its  constitutional  authority  to  raise 
and  support  armies  and  to  declare  war,  If  not 
from  its  constitutional  authority  to  provide  for 
governing  the  national  forces.*',  The  five  jus^ 
tlces  of  the  Supreme  Court  who  constituted  the 
majority  uniting  in  the  decision  in  this  case 
were  acting  justices  at  the  time  of  the  decision 
In  Est  parte  Vallandigham,  1  Wall.  243,  17  L. 
ed.  589,  and  it  would  seem  that,  if  the  counsel 
for  the  petitioner  in  the  latter  case  had  a  mis- 
taken idea  of  his  remedy,  and  that  if  he  had, 
instead  of  applying  for  a  writ  of  certiorari  to 
the  Judge  Advocate  General,  applied  for  and 
obtained  a  writ  of  error  to  review  the  decision 
of  the  circuit  court,  he  would  have  been  likely 
to  have  accomplished  his  object,  as  the  act  of 
Congi'ess  approved  March  3,  1863,  was  In  force 
at  the  time  of  the  making  of  the  political  speech 
by  Vallandigham,  for  which  he  was  tried  and  ^ 
sentenced  by  the  military  commission.  ^ 

Where  a  declaration  alleged  that  on  a  cer- 
tain day  in  a  county  in  Illinois  the  defendants 
with  force  and  violence  assaulted  and  arrested 
the  plaintiff,  and  conveyed  him  on  board  the 
railway  cars ;  transported  him  by  the  cars  to 
Chicago,  where  they  restrained  him  of  his  lib- 
erty for  the  space  of  two  days,  and  then  con- 
veyed him  by  force  to  the  city  of  New  York; 
there  imprisoned  him  in  a  fort  for  the  space  of 
two  months ;  and  he  was  then  taken  to  another 
fort  in  the  state  of  Delaware,  where  he  was 
imprisoned  for  the  further  space  of  three 
months ;  when  he  was  set  at  liberty  without 
trial  or  examination,  or  any  offense  charged 
against  him,  and  the  defendants  made  a  special 
plea  in  which  they  set  up  the  then  existence  of 
the  rebellion,  and  averred  that  the  plaintiff 
was  an  active  member  of  a  disloyal  secret  so- 
ciety which  was  in  league  and  sympathy  with 
the  rebels,  and  was  a  co-operating  branch  of  the 
rebellion  in  the  Northern  states,  and  plotting 
with  the  rebels  for  the  overthrow  of  the  govern- 
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forth  by  insurrection  or  invasion.  War  has 
exigencies  that  cannot  readily  be  enumer- 
ated or  described,  which  may  render  it  nec- 
essary for  a  commanding  officer  to  subject 
loyal  citizens,  or  persons  who,  though  be- 
lieved to  be  disloyal,  have  not  acted  overtly 
against  the  government,  to  deprivations 
that  would  under  ordinary  circumstances 
be  illegal;  and  he  must  then  depend  for  his 
justification,  not  on  the  laws  of  war,  but 
on  the  necessity  which,  as  has  been  here 
seen,  may  warrant  the  taking  of  life,  and 
will  therefore  excuse  any  minor  depriva- 
tion." Hare,  Am.  Const.  Law,  Lecture  xlii, 
p.  924. 

"When  a  riot  assumes  such  proportions 
that  it  cannot  be  quelled  by  ordinary  means, 
and  threatens  irreparable  injury  to  life  or 


property,  the  sheriff  may  call  forth  the 
po88e  comitatus  and  exercise  an  authority 
as  their  chief  which  can  hardly  be  distin- 
guished from  that  of  a  general  engaged  in 
repelling  a  foreign  enemy  or  subduing  a  re- 
volt. Arms  may  be  used  as  in  battle  to 
bear  down  resistance,  and  if  loss  of  life 
ensues  the  circumstances  will  be  a  justifi- 
cation. The  measure  does  not,  however, 
cease  to  be  civil,  or  fall  beyond  the  rules 
which  apply  when  a  house  is  entered  in  the 
night  by  burglars,  or  a  traveler  shoots  a 
highwayman  who  demands  his  money.  Nor 
will  it  change  its  character  because  the 
military  are  called  in  and  the  sheriff  dele- 
gates his  authority  to  the  commanding  offi- 
cer. As  Lord  Mansfield  showed  in  the  de- 
bate on  the  Lord  George  Gordon    riots    in 


ment ;  and  the  plaintiff  was  deeply  engaged  In 
aiding  said  society  In  their  treasonable  pur- 
poses, and  was  in  fact  levying  war  against  the 
United  States ;  and  further  averred  that  one  of 
the  defendants  was  at  the  time  United  States 
marshal,  and  that  the  other  defendants  were 
his  deputies,  and  as  such  marshal  he  was  or- 
dered by  the  President  to  arrest  the  plaintiff,  as 
a  measure  proper  for  the  suppression  of  the  re- 
bellion, and  convey  him  to  the  main  fort ;  and 
that  he  did  so  arrest  and  convey  him  to  said 
fort  In  a  comfortable  manner,  and  there  de- 
livered him  to  the  custody  of  the  officer  in  com- 
mand of  said  fort,  after  which  time  plaintiff 
was  not  in  the  custody  of  the  defendant;  and 
another  plea  alleged  the  Issuance  of  the  Presi- 
dent's proclamation  calling  for  volunteers,  and 
averred  that  the  plaintiff  was  actually  engaged 
in  discouraging  volunteering;  to  which  pleas 
the  plaintiff  demurred, — the  demurrer  was  over- 
ruled, and,  in  reversing  the  judgment  overrul- 
ing the  demurrer,  the  supreme  court  of  Illi- 
nois said,  that  martial  law  must  be  permitted  to 
prevail  on  the  actual  theater  of  military  oper- 
ations in  time  of  war.  Is  an  unavoidable  ne- 
cessity which  results  from  the  very  nature  of 
war,  which  is  simply  an  appeal  to  force;  and, 
where  it  is  being  waged,  it  necessarily  sus- 
pends and  displaces  the  ordinary  laws  of  the 
land  by  those  usages  which  are  known  as  the 
laws  of  war,  and  a  commanding  officer,  if  he 
finds  within  his  lines  a  person,  whether  citi- 
zen or  alien,  giving  aid  or  Information  to  the 
enemy,  can  arrest  and  detain  him  so  long  as 
may  be  necessary  for  the  security  or  success 
of  bis  army.  That  this  is  the  power  of  a  mil- 
itary commander  on  the  actual  scene  of  mili- 
tary operations,  and  where  hostile  armies  are 
confronted  with  each  other.  The  court  said 
that,  for  the  purposes  of  the  present  case.  It 
might  go  further,  and  admit  that  if.  In  a  dis- 
trict remote  from  the  theater  of  military  opera- 
tions, the  popular  sentiment  is  so  disloyal  to 
the  government  that  one  who  aids  and  abets 
the  public  enemy  cannot  be  rendered  power- 
less for  mischief  and  brought  to  justice  by  the 
arm  of  the  civil  law,  that  fact  would  justify 
the  government  In  treating  such  district  as  vir- 
tually attached  to  the  theater  of  military  opera- 
tions, and  in  enforcing  therein  martial  law  or 
the  laws  of  war,  so  far  as  might  be  necessary  to 
the  public  safety ;  and  that,  whether  this  right 
belonged  to  the  President  as  Commander  In 
Chief,  or  whether  he  must  receive  authority 
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thus  to  act  from  Congress,  was  a  question  that 
it  was  not  necessary  to  consider.  But  that  be- 
yond the  enforcement  of  martial  law  on  the  ac- 
tual field  of  military  operations,  which  Is  the 
result  of  an  overmastering  necessity,  and  Its 
establishment  in  districts  which,  though  re- 
mote from  the  seat  of  war,  are  yet  so  far  In 
sympathy  with  the  public  enemy  as  to  obstruct 
the  administration  of  the  laws  through  the 
civil  tribunals,  and  render  a  resort  to  military 
power  a  necessity,  as  the  only  means  of  re- 
straining disloyalty  from  overt  acts,  and  pre- 
serving the  authority  of  the  government,  the 
court  knew  of  no  ground  upon  which  its  exer- 
cise could  be  defended.  That  It  was  the  re- 
sult of  an  absolute  necessity  during  a  period  of 
war,  and  should  terminate  with  the  necessity 
Itself.  That  the  doctrine  that  a  state  of  war 
of  Itself  suspends,  at  once  and  everywhere,  the 
constitutional  guarantees  of  liberty  and  prop- 
erty, flnds  no  support  in  the  Constitution,  and 
Is  Inconsistent  with  every  principle  of  civil  lib- 
erty and  free  government.  That,  in  face  of  the 
facts  that  these  pleas  do  not  aver  that  the 
plaintiff  was  arrested  where  the  war  was  rag- 
ing, or  that  the  civil  courts  were  not  In  the 
peaceful  and  uninterrupted  exercise  of  their 
Jurisdiction,  or  that  the  civil  authority  was 
In  any  degree  Impaired,  or  that  martial  law 
had  been  proclaimed,  it  was  Impossible  to  hold 
that  the  plaintiff  was  legally  subjected  to  the 
administration  of  martial  law.  That,  under  the 
decision  of  the  Supreme  Court  of  the  United 
States  in  Ew  parte  Mllllgan,  4  Wall.  2,  18  L. 
ed.  281,  the  plaintiff  could  not  have  been  le- 
gally brought  to  trial  before  a  military  tri- 
bunal. The  majority  in  that  case  held  the  Im- 
prisonment of  Mllllgan  Illegal,  and  discharged 
him,  on  the  ground  that  in  a  state  where  no  war 
prevailed,  and  the  jurisdiction  of  the  civil 
courts  was  undisturbed,  neither  Congress  nor 
the  President,  nor  both  united,  could  constitu- 
tionally create  a  military  tribunal  or  enforce 
martial  law.  And  that  the  minority  of  the 
court,  while  they  dissented  from  this  proposi- 
tion in  Its  full  extent,  did,  nevertheless,  concur 
In  the  judgment  of  .the  court  discharging  Mll- 
llgan, on  the  ground  that  Congress  had  not  In 
fact  authorized  the  creation  of  military  tri- 
bunals In  Indiana,  and  because  the  sentence  of 
such  a  tribunal,  passed  upon  Mllllgan,  was  void, 
and  his  imprisonment  illegal ;  and  that  the 
power  of  the  executive  department  to  try  and 
imprison   Mllllgan   by   virtue   of   the   laws   of 
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1780,  soldiers  are  subject  to  the  duties  and 
liabilities  of  citizens,  although  they  wear  a 
uniform,  and  may,  like  other  individuals, 
act  as  special  constables,  or  of  their  own 
motion,  for  the  suppression  of  a  mob,  and, 
if  the  staff  does  not  suffice,  employ  the 
sword.  The  intervention  of  the  military 
does  not  introduce  martial  law  in  the  sense 
in  which  the  term  is  understood  under  des- 
potic governments,  and  even  by  some  dis- 
tinguished jurists,  because  agreeably  to  the 
same  great  magistrate  and  the  settled  prac- 
tice in  England  and  the  United  States,  they 
are  liable  to  be  tried  and  punished  for  any 
excess  or  abuse  of  power,  not  by  the  Martial 
Code,  but  under  the  common  and  statute 
law."  Hare,  Am.  Const.  Law,  Lecture  zli, 
p.  906. 


This  last  quotation  illustrates  and  ex- 
plains the  difference  in  the  application  of 
the  term  "martial  law,"  which  has  given  so 
much  apparent  trouble  to  some  of  the 
text  writers.  There  is  no  real  difference  in 
the  commander's  powers  in  a  public  war 
and  in  domestic  insurrection.  In  both  he  has 
whatever  powers  may  be  needed  for  the  ac- 
complishment of  the  end,  but  his  use  of  them 
is  followed  by  different  consequences.  In 
war  he  is  answerable  only  to  his  military 
superiors,  but  for  acts  done  in  domestic 
territory,  even  in  the  suppression  of  public 
disorder,  he  is  accountable,  after  the  exi- 
gency has  passed,  to  the  laws  of  the  land, 
both  by  prosecution  in  the  criminal  courts, 
and  by  civil  action  at  the  instance  of  par- 
ties aggrieved.     On  this  all  the  authorities 


war,  and  In  the  absence  of  coDgresslonal  au- 
Ihorlsatlon,  was  directly  denied  by  the  entire 
court.  The  court  then  held  that  the  MlUl^an 
Case  was  decisive  of  this,  and  was,  In  compari- 
son, the  weaker  of  the  two,  In  this, — that  at 
the  time  of  the  arrest  and  trial  of  Mllllg^an  In 
1864  the  writ  of  habeas  corpus  had  been  sus- 
pended by  authority  of  Consrress,  which  fur- 
nished the  counsel  for  the  government  an  ar- 
gument In  support  of  the  theory  of  martial  law. 
Johnson  v.  Jones,  44  III.  142.  92  Am.  Dec. 
159,  Adopted  and  followed  In  Sheean  v.  Jones, 
44  111.  167 ;  Carver  v.  Jones,  45  111.  334. 

In  McLaughlin  v.  Oreen,  50  Miss.  458,  tlie 
destruction  of  the  plalntlfTs  whisky  occurred 
Just  at  the  close  of  the  active  hostilities  of  the 
Civil  War.  The  defendants  justified  the  act 
by  reason  of  an  order  Issued  by  the  general 
commanding  the  district  Including  the  city 
where  the  plalntifTs  property  was  situated,  to 
the  defendant  commanding  a  mllltla  company, 
directing  him  to  destroy  the  spirituous  liquor  In 
that  city.  The  order  was  given  as  a  necessary 
precaution  for  the  safety  of  the  city,  and  the 
protection  of  Its  citizens  from  the  violence  of 
drunken  soldiers  who  had  been  paroled  and 
were  In  large  numbers  In  the  city,  threatening 
to  burn  down  the  town,  were  searching  for  li- 
quor, and,  when  under  Its  Influence,  were  utter- 
ly uncontrollable.  When  the  whisky  was  de- 
stroyed active  hostilities  had  ceased ;  all  the 
Confederate  armies  east  of  the  Mississippi  river 
had  surrendered,  and  the  whisky  was  not  ex- 
posed to  capture,  nor  necessary  for  the  com- 
manding general's  military  uses.  It  was  held 
that  the  order  from  the  general  was  no  Justifi- 
cation, and  that  the  defendant  was  liable  to  the 
plaintiff  for  the  destruction  of  his  whisky.  The 
court  cited  and  followed  the  Supreme  Court  of 
the  United  States  in  Milllgan's  Case,  4  Wall. 
124,  18  L.  ed.  281,  and  In  doing  so,  among  other 
things,  said  that,  In  defining  where  martial  law 
may  rightfully  obtain.  It  Is  limited  to  the  thea- 
ter of  active  military  operations,  where  no 
civil  authority  remains,  and  there  is  a  neces- 
sity to  furnish  a  substitute  to  preserve  the 
safety  of  the  Army  and  society ;  and  martial 
rule  can  only  prevail  until  the  laws  can  have 
their  free  course.  That  In  the  present  Instance 
martial  law  did  not  prevail,  nor  did  there  exist 
that  state  of  things  in  which  it  could  rightfully 
exist. 

In  Re  Egan,  5  Blatchf.  819,  Fed.  Cas.  No. 
4,303,  it  was  held  that  a  citizen  of  the  state 
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of  South  Carolina,  eighty  years  of  age,  who 
had  never  engaged  In  military  service,  or  been 
connected  with  the  Army  of  the  United  States, 
or  of  the  so-called  Confederate  states,  who  had 
been  arrested  and  sentenced  to  be  tried  before 
a  military  commission  for  murder,  and  convict- 
ed and  sentenced  to  be  Imprisoned  for  life  In 
a  penitentiary  in  New  York  state,  where  the 
alleged  crime  took  place  five  months,  and  his 
trial  seven  months,  after  the  termination  of 
hostilities  and  the  surrender  of  the  rebel  army 
to  the  authorities  of  the  United  States,  and  the 
trial  was  not  had  under  the  rules  and  articles 
of  war,  as  established  by  the  United  States, — 
Is  entitled  to  be  discharged  on  habeas  corpus 
on  the  ground  that  the  conviction  was  Illegal 
for  want  of  Jurisdiction  in  the  tribunal.  The 
decision  was  made  by  Associate  Judge  Nelson, 
of  the  Supreme  Court  of  the  United  States,  and 
In  the  opinion,  which  Is  a  learned  dissertation 
upon  martial  law,  Judge  Nelson  said  that  this 
trial  must  have  been  had  under  what  is  known 
as  "martial  law,"  and  the  question  in  the  case 
was,  whether  or  not  the  conviction  and  punish- 
ment could  be  upheld  by  reason  of  that  author- 
ity. 

In  Bean  v.  Beckwlth,  18  Wall.  510,  21  L.  ed. 
849,  which  came  before  the  Supreme  Court  of 
the  United  States  on  the  certificate  of  division 
of  opinion  of  the  Judges  of  the  circuit  court 
for  the  district  of  Vermont,  and  was  an  action 
in  trespass  for  an  alleged  assault  and  battery 
and  false  imprisonment  of  the  plaintiff,  the 
pleas  of  the  defendant  set  up  that  at  the  time 
of  the  commission  of  the  alleged  grievance  re- 
bellion existed  against  the  laws  and  govern- 
ment of  the  United  States,  and  that  the  pub- 
lic safety  was  greatly  Imperiled ;  that  it  be- 
came necessary  to  raise  troops  to  suppress  the 
rebellion  and  insure  the  public  safety ;  and  for 
that  purpose  troops  were  raised  In  the  North- 
ern states  and  in  the  military  district  embrac- 
ing the  second  congressional  district  of  Ver- 
mont ;  that  one  of  the  defendants  was  a  pro- 
vost marshal  and  the  other  an  assistant  pro- 
vost marshal  within  that  district;  and  that 
the  plaintiff  was  charged  with  having  been 
guilty  of  enticing  soldiers  to  desert  from  the 
Army  of  the  United  States,  and  the  defendants 
thereupon  arrested  him  and  delivered  him  to  the 
keeper  of  the  state  prison  for  safe  custody 
until  he  could  be  brought  before  the  civil  tri- 
bunals of  the  United  States  upon  the  charges. 
These  were  held  bad  for  the  reason  that,  while 
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agree,  and  the  result  flows  from  the  view 
that  martial  law  in  this  sense  is  merely  an 
extension  of  the  police  power  of  the  state, 
and  therefore,  as  expressed  by  Judge  Hare 
in  the  quotation  supra,  an  "offshoot  of  the 
common  law,  and,  although  ordinarily  dor- 
mant in  peace,  may  be  called  forth  by  insur- 
rection or  invasion.*'  See  Respuhlica  v.  Spar- 
hawk,  1  Dall.  357,  1  L.  ed.  174;  Mitchell  v. 
Harmony,  13  How.  116,  14  L.  ed.  75;  Ford 
V.  Surget,  97  U.  S.  594,  24  L.  ed.  1018;  and 
English  cases  cited  in  2  Hare  on  Const. 
Law,  Lecture  xli. 

In  determining  the  responsibility  for 
such  acts,  the  courts  proceed  upon  the  prin- 
ciple of  the  common  law  as  applied  in  is- 
sues of  false  imprisonment,  self-defense, 
etc.,  that  the  acts  must  be  judged  by  the 


appearance  of  things  at  the  time.  **It  is 
not  less  clear  that,  although  the  justifica- 
tion must  be  based  on  necessity,  and  cannot 
stand  on  any  other  ground,  it  will  be  enough 
if  the  circumstances  induce  and  justify  the 
belief  that  an  imminent  peril  exists,  and 
cannot  be  averted  without  transcending  the 
usual  rules  of  conduct.  For  when  the  exi- 
gency does  not  admit  of  delay,  and  there  is 
a  reasonable  and  probable  cause  for  believ- 
ing that  a  particular  method  is  the  only  one 
that  can  avert  the  danger,  it  will  be  moral- 
ly necessary,  even  if  the  event  shows  that 
a  different  and  less  extreme  course 
might  have  been  pursued  with  safety." 
Hare,  Am.  Const.  Law,  Lecture  xli,  p.  917. 
"It  is  the  emergency  that  gives  the  right, 
and  the  emergency  must  be  shown  to  exist, 


asserting  that  the  acts  which  were  the  subject 
of  complaint  were  done  under  the  authority  and 
by  the  order  of  the  President,  the  pleas  did 
not  set  forth  any  order,  general  or  special,  of 
the  President,  directing  or  approving  of  the 
acts  in  question.  Upon  this  all  the  Judges  were 
agreed,  aud  Mr.  Justice  Field,  who  delivered 
the  judgment  of  the  court,  said  further:  As 
will  be  observed,  "there  is  no  averment  in  the 
pleas  that  at  the  time  the  plaintiff  was  arrest- 
ed any  rebellion  existed  in  the  state  of  Vermont 
against  the  laws  or  government  of  the  United 
States ;  or  that  any  military  operations  were 
being  carried  on  within  Its  limits;  or  that  the 
courts  of  justice  were  not  open  there,  and  in  the 
full  and  undisturbed  exercise  of  their  regular 
jurisdiction ;  or  that  the  plaintiff  was  in  the 
military  service  of  the  United  States,  or  in  any 
way  connected  with  that  service." 

The  purpose  of  the  express  power  to  sus- 
pend the  privilege  of  the  writ  of  habeas  cor- 
'  pus,  and  the  object  to  be  obtained,  being,  to 
authorize,  for  the  time  being,  imprisonment 
of  persons  without  giving  any  reason  for  so 
doing,  and  without  legal  cause  or  warrant,  as 
a  means  of  preserving  the  public  from  immi- 
nent danger,  it  follows,  as  a  necessary  conse- 
quence, that,  under  the  clause  giving  power  "to 
make  all  laws  which  shall  be  necessary  and 
proper  for  carrying  into  execution"  the  power 
of  suspension.  Congress  may  pass  any  law  nec- 
essary and  proper  to  secure  or  obtain  this  end, 
unless  expressly  prohibited  therefrom  by  the 
Constitution  itself.  McCall  v.  McDowell,  1 
Abb.    (U.   S.)    212,  Fed.   Cas.  No.  8,673. 

The  Constitution  expressly  authorizes  the  sus- 
pension, aud  history  teaches,  and  so  the  fathers 
understood  it,  that  such  suspension  was  al- 
lowed, so  as  to  authorize  and  permit  impris- 
onment without  the  ordinary  cause  or  process, 
for  the  safety  of  the  Republic.     Ihid. 

The  act  of  Congress  of  March  3,  1863,  declar- 
ing that  "any  order  of  the  President  made  at 
any  time  during  the  existence  of  the  present 
Rebellion  shall  be  a  defense,  etc.,"  does  not 
-include  the  proclamation  of  the  President 
made  September  24,  1862,  prior  to  the  date  of 
the  enactment;  and,  as  the  President  of  the 
United  States  has  no  authority  to  suspend  the 
privilege  of  the  writ,  except  as  authorized  and 
directed  by  Congress;  and  as,  at  the  date  of 
^hls  proclamation,  no  such  authority  existed, 
that  proclamation  is  no  defense  to  an  action 
for  false  arrest  aud  imprisonment  of  a  citizen 
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of  a  state  where  there  is  no  insurrection  or  re- 
bellion, and  the  courts  are  open  for  business 
by  the  order  of  a  commanding  military  offi- 
cer.   Ibid. 

In  the  above  case  the  plaintiff  had  been  ar- 
rested by  order  of  the  defendant,  for  exulting 
over  the  assassination  of  President  Lincoln. 

In  Griffin  v.  Wilcox,  21  Ind.  370,  the  supreme 
court  of  Indiana  held  that  a  deputy  provost 
marshal,  who  arrested  and  imprisoned  a  person 
for  selling  Intoxicating  liquors  to  soldiers  by 
virtue  of  an  order  of  the  provost  marshal,  is- 
sued pursuant  to  an  order  of  the  chief  provost 
marshal  of  a  district  composed  of  the  state  and 
another  state,  was  liable  for  damages  on  ac- 
count of  such  arrest,  because  such  order  was 
illegal ;  but,  as  the  same  court  held,  as  a  rea- 
son for  the  result  it  arrived  at,  that  as  the 
act  of  Congress  of  March  3,  1863,  which  in- 
demnified officers  for  such  arrest,  was  uncon- 
stitutional, and  neither  the  President  nor  the 
Congress  of  the  United  States  could  suspend  the 
Issue  of  the  writ  of  habeas  corpus  by  a  state 
court ;  both  of  which  propositions  have  been 
decided  the  other  way  by  the  Supreme  Court  of 
the  United  States, — the  value  of  the  decision 
may  be  considered  somewhat  impaired. 

The  chief  officers  of  a  provisional  government 
established  in  a  territory  of  India,  which  bad 
been  conquered  by  the  military  authorities  of 
the  British  government,  were  not  liable  In  an 
action  in  the  municipal  court,  after  the  cap- 
ture of  the  capital  city  of  the  locality,  and  tho 
surrender  of  the  individual  who  was  the  Peishwa 
or  former  head  of  the  government  of  the  lo- 
cality, for  seizing  a  quantity  of  treasure  from 
one  who  had  been  governor  of  a  fortress  in 
the  capital  city  of  the  locality,  who  had  been 
refused  the  benefit  of  the  articles  of  capitula- 
tion of  his  fortress,  but  who  had  been  permitted 
to  reside  under  military  surveillance  in  his 
own  house  in  the  city  In  which  the  seizure  was 
made,  and  which  was  at  a  distance  from  the 
scene  of  actual  hostilities,  if  not  during  actual 
war,  at  least  before  it  had  actually  ceased ;  but, 
if  anything  was  done  amiss,  recourse  could 
only  be  had  to  the  government  for  redress ; 
and  a  judgment  for  the  value  of  the  treasure 
so  seized,  in  favor  of  the  representatives  of 
such  governor,  and  a  judgment  of  such  mu- 
nicipal court  in  favor  of  such  governor  against 
the  sole  commissioner  appointed  by  the  gover- 
nor general  for  the  settlement  of  the  locality 
thus   conquered,   and   also  against  a   collector 
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before  the  taking  can  be  justified.  In  de- 
ciding upon  this  necessity,  however,  the 
state  of  the  facts  as  they  appeared  to  the 
officer  at  the  time  he  acted  must  govern  the 
decision,  for  he  must  necessarily  act  upon 
the  information  of  others  as  well  as  his 
own  observation.  And  if,  with  such  in- 
formation as  he  has  a  right  to  rely  upon, 
there  is  reasonable  ground  for  believing 
that  the  peril  is  immediate  and  menacing 
or  the  necessity  urgent,  he  is  justified  in 
acting  upon  it,  and  the  discovery  afterwards 
that  it  was  false  or  erroneous,  will  not 
make  him  a  trespasser."  Taney,  Ch.  J., 
Mitchell  y.  Harmony f  13  How.  115,  14  L. 
ed.  75. 

And,  while  the  military  are  in  active  ser- 
vice for  the  suppression  of  disorder  and  vio- 
lence, their  rights  and  obligations  as  sol- 
diers must  be  judged  by  the  standard  of 
actual  war.  No  other  standard  is  possible, 
for  the  first  and  overruling  duty  is  to  re- 
press disorder,  whatever  the  cost;  and  all 
means  which  are  necessary  to  that  end  are 
lawful.  The  situation  of  troops  in  a  riot- 
ous and  insurrectionary  district  approxi- 
mates that  of  troops  in  an  enemy's  country, 
and  in  proportion  to  the  extent  and  vio- 
lence of  the  overt  acts  of  hostility  shown  is 
the  degree  of  severity  justified  in  the  means 
of  repression.  The  requirements  of  the 
situation  in  either  case,  therefore,  shift 
with  the  circumstances,  and  the  same  stand- 
ard of  justification  must  apply  to  both. 
The  only  difference  is  the  one  already  ad- 


verted to,  the  liability  to  subsequent  inves- 
tigation in  the  courts  of  the  land  after  the 
restoration  of  order. 

Coming  now  to  the  position  of  the  rela- 
tor in  regard  to  responsibility  we  find 
the  law  well  settled.  "  A  subordinate 
stands,  as  regards  the  application  of  these 
principles,  in  a  different  position  from  the 
superior  whom  he  obeys,  and  may  be  ab- 
solved from  liability  for  executing  an  order 
which  it  was  criminal  to  give.  The  ques- 
tion is,  as  we  have  seen,  Had  the  accused 
reasonable  cause  for  believing  in  the  neces- 
sity of  the  act  which  is  impugned?  and,  in 
determining  this  point,  a  soldier  or  member 
of  the  posse  comitatus  may  obviously  take 
the  orders  of  the  person  in  command  into 
view  as  proceeding  from  one  who  is  better 
able  to  judge  and  well  informed;  and,  if  the 
circumstances  are  such  that  the  command 
may  be  justifiable,  he  should  not  be  held 
guilty  for  declining  to  decide  that  it  is 
wrong  with  the  responsibility  incident  to 
disobedience,  unless  the  case  is  so  plain  as 
not  to  admit  of  a  reasonable  doubt.  A 
soldier  consequently  runs,  little  risk  in  obey- 
ing any  order  which  a  man  of  common 
sense  so  placed  would  regard  as  warranted 
by  the  circumstances."  Hare,  Am.  Const. 
Law,  Lecture  xli,  p.  920. 

The  cases  in  this  country  have  usually 
arisen  in  the  Army  and  been  determined  in 
the  United  States  courts.  But  by  the  ar- 
ticles of  war  (article  59),  under  the  acts 
of   Congress,    officers    or    soldiers   charged 


and  magistrate  of  such  capital  city  ap- 
pointed by  such  commissioner,  was  reversed 
by  the  privy  council.  Elphlnstone  v.  Bed- 
reechund,  1  Knapp,  P.  C.  816. 

During  the  recent  war  In  South  Africa  be- 
tween the  British  government  and  the  Dutch 
South  Africa  and  Transvaal  Republics,  a  per- 
son had  been  arrested  by  the  chief  constable  of 
a  town  about  35  miles  from  Cape  Town,  who 
had  no  warrant,  and  did  not  show  the  cause  of 
arrest,  and  removed  about  300  miles  to  another 
town,  and  there  detained  In  custody.  Martial 
law  had  been  proclaimed  over  the  district  In 
which  he  was  arrested  and  the  district  to  which 
he  was  removed.  He  petitioned  the  supreme 
court  of  Cape  Town  for  his  release,  contend- 
ing that  he  had  committed  no  crime,  otherwise, 
that  he  should  have  been  arrested  and  tried  ac- 
cording to  law ;  that  the  civil  courts  were  open 
for  his  trial ;  that  the  judge  to  whom  he  made 
the  application  was  announced  to  sit  for  the 
trial  of  all  offenders  in  the  district  in  which 
he  was  arrested ;  and  that  his  arrest  deporta- 
tion, and  confinement  In  custody  by  the  mili- 
tary authorities  were  wholly  Illegal,  and  he 
was  entitled  to  his  Immediate  discharge.  The 
judge,  In  refusing  the  application,  held  that 
martial  law  had  been  proclaimed  In  the  district 
In  which  the  party  had  been  arrested  and  to 
which  he  was  transported,  and  that  the  court 
ought  not  to  go  Into  the  necessity  for  that 
proclamation.  On  the  petition  for  special  leave 
to  appeal,  the  privy  council  advised  against 
the  appeal,  and  said  that  the  fact  that  for 
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some  purposes  some  tribunals  had  been  per- 
mitted to  pursue  their  ordinary  course  was  not 
conclusive  that  war  was  not  raging.  The  lord 
chancellor  who  delivered  the  opinion  then  stat- 
ed that  *in  Elphlnstone  v.  Bedreechund,  1 
Knapp,  P.  C.  316,  the  supreme  court,  at  Bom- 
bay, had  given  a  large  sum  as  damages  against 
the  appellant  for  the  seizure  of  certain  treasure 
at  Poonah.  During  the  time  of  the  seizure  no 
actual  hostilities  were  carried  on  In  the  imme- 
diate neighborhood  of  Poonah,  but  the  great 
battle  of  Klrkee  had  been  fought,  and  Poonah 
had  been  taken  possession  of  by  the  British 
forces.  The  treasure  was  seized  on  July  17, 
1818.  At  Poonah  some  courts  had  been  open 
from  the  previous  February,  and  It  was  argued 
and  held  by  the  Bombay  courts  that  It  must 
be  held  to  be  a  time  of  peace,  and  that  the 
military  authorities  were  responsible  In  dam- 
ages for  seizure  of  the  treasure.  To  this  the 
attorney  general  .  .  .  replied  that  a  mil- 
itary commander  may  allow  the  usual  courts 
of  Justice  that  existed  In  the  country  before  the 
invasion  to  continue  their  jurisdiction  upon 
such  subjects  as  may  not  be  reserved  for  the 
consideration  of  the  commander ;  but  this  does 
not  deprive  the  commander  of  his  power,  or 
free  the  country  from  military  government. 
Lord  Tenterden,  In  giving  judgment,  said :  'We 
think  the  proper  character  of  the  transaction 
was  that  of  hostile  seizure  made,  if  not  fla- 
grante, yet  nondum  cesaante  hello,  regard  be- 
ing had  both  to  the  time,  the  place,  and  the 
person,  and,  consequently,  that  the  municipal 
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with  offenses  punishable  by  the  laws  of  the 
land  are  required  (except  in  time  of  war) 
to  be  delivered  over  to  the  civil  (i.  e.,  in 
distinction  from  military)  authorities,  and 
the  courts  proceed  upon  the  principles  of 
the  common  (and  statute)  law.  United 
States  V.  Clark,  31  Fed.  711.  The  deci- 
sions, therefore,  are  precedents  applicable 
here. 

A  leading  case  is  United  States  v.  Clark, 
31  Fed.  710.  A  soldier  on  the  military  res- 
ervation at  Ft.  Wayne  had  been  convicted 
by  court  martial,  and  when  brought  out  of 
the  guardhouse  with  other  prisoners  at 
"retreat"  broke  from  the  ranks,  and  was  in 
the  act  of  escaping,  when  Clark,  who  was 
the  sergeant  of  the  guard  fired  and  killed 
him.  Clark  was  charged  with  homicide, 
and  brought  before  the  United  States  dis- 
trict judge,  sitting  as  a  committing  magis- 
trate. Judge  Brown,  now  of  the  Supreme 
Court  of  the  United  States,  delivered  an 
elaborate  and  well-considered  opinion,  which 
has  ever  since  been  quoted  as  authoritative. 
In  it  he  said:  "The  case  reduces  itself  to 
the  naked  legal  proposition  whether  the 
prisoner  is  excused  in  law  in  killing  the 
deceased."  Then,  after  referring  to  the 
common-law  principle  that  an  officer  having 
custody  of  a  prisoner  charged  with  felony 
may  take  his  life  if  it  becomes  absolutely 
necessary  to  do  so  to  prevent  his  escape, 
and  pointing  out  the  peculiarities  of  the 
Military  Code,  which  practically  abolish  the 
distinction    between    felonies    and     misde- 


meanors, he  continued:  "I  have  no  doubt 
the  same  principle  would  apply  to  the  acts 
of  a  subordinate  officer,  performed  in  com- 
pliance with  his  supposed  duty  as  a  soldier; 
and  unless  the  act  were  manifestly  beyond 
the  scope  of  his  authority,  or  .  .  .  were 
such  that  a  man  of  ordinary  sense  and  un- 
derstanding would  know  that  it  was  illegal, 
that  it  would  be  a  protection  to  him,  if  he 
acted  in  good  faith  and  without  malice." 

In  McCall  v.  McDowell,  1  Abb.  (U.  S.) 
212,  Fed.  Cas.  No.  8,673,  where  an  action 
was  brought  by  plaintiff  against  General 
McDowell  and  Captain  Douglas  for  false 
imprisonment  under  a  general  order  of  the 
former  for  the  arrest  of  persons  publicly 
exulting  over  the  assassination  of  Presi- 
dent Lincoln,  the  court  said:  "Except  in  a 
plain  case  of  excess  of  authority,  where  at 
first  blush  it  is  apparent  and  palpable  to 
the  commonest  understanding  that  the  order 
is  illegal,  I  cannot  but  think  that  the  law 
should  excuse  the  military  subordinate, 
when  acting  in  obedience  to  the  order  of 
his  commander.  Otherwise  he  is  placed  in 
the  dangerous  dilemma  of  being  liable  to 
damages  to  third  persons  for  obedience  to 
an  order,  or  to  the  loss  of  his  commission 
and  disgrace  for  disobedience  thereto. 
.  .  .  Between  an  order  plainly  legal  and 
one  palpably  otherwise,  .  .  .  there  is  a 
wide  middle  ground,  where  the  ultimate 
legality  and  propriety  of  orders  depends  or 
may  depend  upon  circumstances  and  condi- 
tions, of  which  it  cannot  be  expected  that 


court  had  no  jurisdiction  to  adjudge  upon  tbe 
subject ;'  and  the  Judgment  was  accordingly  re- 
versed." Marals  v.  General  OfDcer  [1902]  A. 
C.  109,  71  L.  J.  P.  C.  42,  85  L.  T.  734,  50 
Week.   Ren.  273. 

VI.  ConcluBion. 

y^  In  Com.  es  rel,  Wadswobth  v.  Shobtall 
the  supreme  court  of  Pennsylvania  would  seem 
to  have  taken  a  different  view  as  to  the  rights, 
powers,  and  discretion  with  which  a  military 
officer  called  upon  by  an  executive  having  pow- 
er to  demaud  his  aid  In  suppressing  a  mob,  riot, 
or  domestic  Insurrection  Is  clothed,  from  that 
stated  by  the  supreme  court  of  Massachusetts 
in  Ela  V.  Smith,  5  Gray,  121,  06  Am.  Dec.  356, 
and  the  court  of  common  pleas  of  Ohio  in  State 
V.  Colt,  8  Ohio  S.  &  C.  P.  Dec.  62,  supra,  IV. 
in  the  cases  last  mentioned  the  rule  seems  to  be 
laid  down  that  the  military  power,  being  called 
in  simply  and  purely  to  aid  the  civil  authori- 
ties In  subjecting  to  their  authority  the  illegal 
congregation,  assemblage,  or  body,  neither  have, 
nor  can  be  clothed  with,  any  power  or  discre- 
tion to  direct  what  shall  be  done  in  the  ac- 
complishment of  the  end  for  which  their  aid 
was  solicited  or  demanded :  but  that  their  pow- 
er is  only  to  carry  out  the  directions  and  dis- 
cretion of  the  civil  authority  which  calls  them 
forth,  while,  on  the  other  hand.  Com.  ea  rel. 
Wadsworth  v.  Shobtall  seems  to  lay  down 
the  rule  that  the  moment  the  military  author- 
ity Is  called  In  to  suppress  the  insurrection  or 


disorderly  assemblage  a  qualified  martial  law 
(whatever  that  may  be)  is  thereby  declared, 
and  the  governing  head  of  the  military  has  an 
unbounded  power  and  discretion  as  to  how  he 
shall  act.  It  Is  believed  that  the  trend  of  de- 
cision Is  In  favor  of  the  rule  laid  down  by  the 
Massachusetts  and  Ohio  cases. 

It  must  be  admitted,  however,  that  the  fre- 
quent occurrence  of  lynching  parties,  mobs, 
riots,  and  disorderly  assemblages,  sufficiently 
powerful  to  overcome  for  the  time  being  the  lo- 
cal civil  authorities,  and  particularly  where, 
as  stated  In  Re  Boyle,  6  Idaho,  609,  45  L.  R. 
A.  832,  96  Am.  St.  Rep.  286,  57  Pac.  706,  supra, 
IV.,  the  local  district  officers  whose  duty  It  Is 
to  make  an  application  to  the  executive  are 
either  in  league  with  the  members  of  the  dis- 
orderly assemblage,  or  else,  through  fear  of  the 
latter,  refrain  from  doing  their  duty,  has  neces- 
sitated a  change  In  the  strict  rule  just  alluded 
to,  and  compelled  the  courts,  In  the  Interest  of 
law  and  order,  to  enlarge  the  powers  of  the 
head  of  the  military  called  out  by  the  civil  ex- 
ecutive to  suppress  such  rebellion  or  insur- 
rection, against  the  due  enforcement  of  the 
law  by  the  civil  authorities.  But  even  then, 
though  the  district  In  which  the  disorder  exists 
Is  said  to  be,  by  virtue  of  the  proclamation  or 
order  of  the  executive  calling  to  his  aid  the 
military  forces,  under  what  has  been  desig- 
nated qualified  or  limited  martial  law,  such 
military  forces  are  yet  to  be  directed  and  con- 
trolled by  the  civil  executive  authority  which 
called  for  their  aid.  P.   H.  V.    . 
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the  inferior  is  informed  or  advised.  In  such 
cases  justice  to  the  subordinate  demands, 
and  the  necessities  and  efficiency  of  the 
public  service  require,  that  the  order  of 
the  superior  should  protect  the  inferior, 
leaving  the  responsibility  to  rest  where  it 
properly  belongs, — ^upon  the  officer  who 
gave  the  command."  The  court,  sitting 
without  a  jury,  accordingly  gave  judgment 
for  Captain  Douglas,  though  finding  dam- 
ages against  Greneral  McDowell. 

In  United  States  v.  Carr,  1  Woods,  480, 
Fed.  Cas.  No.  14,732,  which  was  a  case  of 
the  shooting  of  a  soldier  in  Fort  Pulaski  by 
the  prisoner,  who  was  sergeant  of  the 
guard,  Woods,  J.,  afterwards  of  the  Su- 
preme Court  of  the  United  States,  charged 
the  jury:  "Place  yourselves  in  the  posi- 
tion of  the  prisoner  at  the  time  of  the  homi- 
cide. Inquire  whether  at  the  moment  he 
fired  his  piece  at  the  deceased,  with  his 
surroundings  at  the  time,  he  had  reason- 
able ground  to  believe,  and  did  believe,,  that 
the  killing  or  serious  wounding  of  the  de- 
ceased was  necessary  to  the  suppression  of 
a  mutiny  then  and  there  existing,  or  of  a 
disorder  which  threatened  to  ripen  into  mu- 
tiny. If  he  had  reasonable  ground  so  to 
believe,  ....  then  the  killing  was  not 
unlawful.  But  if,  on  the  other  hand,  the 
mutinous  conduct  of  the  soldiers,  if  there 
was  any  ^uch,  had  ceased,  and  so  it  ap- 
peared to  the  prisoner,  or  if  he  could  rea- 
sonably have  suppressed  the  disorder  with- 
out the  resort  to  such  violent  means  as  the 
taking  of  the  life  of  the  deceased,  and  it 
would  so  have  appeared  to  a  reasonable 
man  under  like  circumstances,  then  the 
killing  was  unlawful.  But  it  must  be  un- 
derstood that  the  law  will  not  require  an 
officer  charged  with  the  order  and  discipline 
of  a  camp  or  fort  to  weigh  with  scrupulous 
nicety  the  amount  of  force  necessary  to 
suppress  disorder.  The  exercise  of  a  reason- 
able discretion  is  all  that  is  required." 

In  Rigga  v.  State,  3  Coldw.  85,  91  Am. 
Dec.  272,  the  supreme  court  of  Tennessee 
held  to  be  correct  an  instruction  to  the 
jury  that  "any  order  given  by  an  officer  to 
his  private  which  does  not  expressly  and 
clearly  show  on  its  face,  or  in  the  body 
thereof,  its  own  illegality,  the  soldier 
would  be  bound  to  obey;  and  such  order 
would  be  a  protection  to  him." 

These  are  the  principal  American  cases, 
and  they  are  in  entire  accord  with  the  long 
line  of  established  authorities  in  England. 

Applying  these  principles  to  the  act  of 
the  relator,  it  is  clear  that  he  was  not  guilty 
of  any  crime.  The  situation,  as  already 
shown,  was  one  of  martial  law,  in  which 
the  commanding  general  was  authorized  to 
use  as  forcible  military  means  for  the  re- 
pression of  violence  as  his  judgment  dic- 
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tated  to  be  necessary.  The  house  had  been 
dynamited  at  night,  and  threatened  again. 
With  an  agent  so  destructive,  in  hands  so 
lawless,  the  duty  of  precaution  was  corre- 
spondingly great.  There  was  no  ground, 
therefore,  for  doubt  as  to  the  legality  of 
the  order  to  shoot.  The  relator  was  a  pri- 
vate soldier,  and  his  first  duty  was  obedience. 
His  orders  were  clear  and  specific,  and  the 
evidence  does  not  show  that  he  went  beyond 
them  in'  his  action.  There  was  no  malice., 
for  it  appears  affirmatively  that  he  did  not 
know  the  deceased,  and  acted  only  on  his 
orders  when  the  situation  appeared  to  call 
for  action  under  them.  The  unfortunate 
man  who  was  killed  was  not  shown  to  have 
been  one  of  the  mob  gathered  in  the  vicin- 
ity, -though  why  he  should  have  turned  into 
the  gate  is  not  known.  The  occurrence,  de- 
plorable as  it  was,  was  an  illustration  of 
the  dangers  of  the  lawless  condition  of  the 
community,  or  of  the  minority  who  were 
allowed  to  control  it,  and  must  be  classed 
with  the  numerous  instances  in  riots  and 
mobs  where  mere  spectators,  and  even  dis- 
tant noncombatants,  get  hurt  without  ap- 
parent fault  of  their  own; 

Whenever  a  homicide  occurs,  it  is  not 
only  proper,  but  obligatory,  that  an  official 
inquiry  should  be  made  by  the  legal 
authorities.  Such  an  inquiry  was  had  here 
at  the  coroner's  inquest,  and  if  there  were 
any  doubt  about  the  facts  we  should  re- 
mand the  relator  to  the  custody  of  the  con- 
stable under  his  warrant  for  a  further 
hearing  before  the  justice  of  the  peace. 
But  there  was  no  conflict  in  the  evidence  be- 
fore the  coroner,  and  the  commonwealth's 
officer  makes  no  claim  here  that  anything 
further  can  be  shown.  The  facts,  there- 
fore, are  not  in  dispute,  and  the  question  of 
relator's  liability  depends  on  whether  he 
had  reasonable  cause  to  believe  in  the  neces- 
sity of  action  under 'his  orders.  As  said  by 
Judge  Hare,  citing  Lord  Mansfield,  in 
Mostyn  v.  Fabrigas,  1  Cowp.  180:  "The 
question  of  probabte  cause  is  in  this  as  in 
most  other  instances  one  of  law  for  the 
court.  The  facts  are  for  the  jury;  but  it  is 
for  the  judges  to  say  whether,  if  found, 
they  amount  to  probable  cause."  Hare, 
Am.  Const.  Law,  Lecture  xli,  p.  919. 

In  United  States  v.  Clark,  31  Fed.  710, 
already  cited,  Mr.  Justice  Brown  said:  "It 
may  be  said  that  it  is  a  question  for  a  jury 
in  each  case  whether  the  prisoner  was  justi- 
fied by  the  circumstances  in  making  use  of 
his  musket,  and  if  this  were  a  jury  trial  I 
should  submit  that  question  to  them.  But 
.  .  .  .  as  I  would,  acting  in  ...  . 
[that]  capacity,  set  aside  a  conviction  if  a 
verdict  of  guilty  were  rendered,  I  shall  as- 
sume the  responsibility  of  directing  his 
discharge." 
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This  court,  either  sitting  as  a  commit- 
ting magistrate  or  by  virtue  of  its  super- 
visory jurisdiction  over  the  proceedings  of 
all  subordinate  tribunals  {Oosline  v.  PlcLce, 
32  Pa.  520),  has  the  authority  and  the  duty, 
on  habeas  corpus  in  favor  of  a  prisoner 
held  on  a  criminal  charge,  to  see  that  at 
least  a  prima  facie  case  of  guilt  is  sup- 
ported by  the  evidence  against  him.  In 
the  relator's  case  the  facts  presented  by  the 
evidence  are  undisputed,  and  on  them  the 
law  is  clear  and  settled.  If  the  case  was 
before  a  jury,  we  should  be  bound  to  direct 
a  verdict  of  not  guilty,  and  to  set  aside  a 
contrary  verdict  if  rendered.  It  is  there- 
fore our  duty  now  to  say  that  there  is  no 
legal  ground  for  subjecting  him  to  trial, 
and  he  is  accordingly  discharged. 

The  relator, '  Arthur  Wadatoorth,  is  dis- 
charged from  further  custody  under  the 
warrant  held  by. respondent.    .){ 

'  f  '.        .     > 


Alfred  HICKS 

V, 

AMERICAN  NATURAL  GAS  COMPANY, 
Appt. 

(207  Pa.  670.) 

1.  One  negrotiatlmr  for  the  pvrcliaiie  of 
a  farm  in  charired  ^^itlt  notice  of 
factn  with  reference  to  the  title,  which  come 
to  the  knowledge  of  his  agent  who  con- 
ducts the  negotiations  and  secures  the  op- 
tion. 

2.  One  who  takes  title  to  a  farm  with- 
out maklngr  any  Inqnirieii  an  to  the 
pnrpoiie  of  a  derrick  and  connecting 
machinery  which  are  plainly  In  use  for 
the  production  of  oil  or  gas  on  the  premises 
is  not  entitled  to  a  preliminary  injunction  to 
restrain  further  operations  under  a  lease 
transferring  the  right  to  the  oil  and  gas  to 
another  person,  although  it  was  not  recorded. 

8.  A  preliminary  injunction  will  not 
be  aw^arded  a  pnrchaiier  of  a  farm 
to  restrain  operations  under  a  prior  oil  and 
gas  lease  of  the  premises,  which  he  alleges 
is  void  as  to  him,  where  by  the  terms  of  the 
lease  the  lessee  is  hound  to  pay  for  all  in- 
juries to  the  surface,  and  to  measure  accu- 
rately all  gas  taken  from  the  premises. 

4.  A  preliminary  injunction  will  not 
be  irranted  to  restrain  further  opera- 
tlonii  under  an  oil  and  man  leaiie 
alleged  to  be  of  no  effect  as  against  a  pur- 
chaser of  the  premises,  where  the  lessee  has 
a  well  in  operation  from  which  he  is  sup- 
plying the  public,  and  has  machinery  in  place 
for  the  drilling  of  another  one,  so  that  by 
stopping  his  operations,  the  lessee  will  lose 
everything  he  hoped  to  gain  by  his  contract, 
while  the  owner  of  the  premises  will  lose 
nothing  by  delaying  the  injunction  until  final 
hearing. 


Note. — As   to  the  nature  of  interest  in   an 
oil  or  gas   lease,  see  also  note  to  Williamson 
T.  Jones,  25  L.  R.  A.  226. 
6.5  L.  R.  A. 


5.  BJectmenty  and  not  a  bill  in  equity 
for  an  injanction,  in  the  appropriate 
remedy  to  oust  from  possession  one  who 
has  entered  upon  premises  under  an  oil  and 
gas  lease  which  is  alleged  to  be  invalid,  and 
has  erected  necessary  machinery,  drilled  a 
well,  and  Is  proceeding  to  drill  others. 

(January  4,  1904.) 

APPEAL  by  defendant  from  a  decree  of 
the  Court  of  Common  Pleas  for  West- 
moreland County  granting  a  preliminary  in- 
junction to  restrain  further  proceedings  un- 
der an  oil  and  gas  lease.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Williams,  Sloan,  Sc  Wegley, 
and  L701I9  MeKee,  Sc  Mitohell,  for  ap- 
pellant : 

A  preliminary  injunction  will  not  be 
granted  in  the  absence  of  irreparable  injury 
to  the  complainant. 

New  Boston  Coal  d  Min.  Co.  v.  Potts- 
ville  Water  Co.  64  Pa.  164;  Hespenheide's 
Appeal,  4  Pennyp.  71;  Oilfillan  v.  Orier, 
145  Pa.  317,  22  Atl.  693. 

It  will  not  be  granted  or  continued  where 
the  complainant's  right,  either  on  the  law 
or  on  the  facts,  is  not  clear  and  free  from 
doubt. 

Biddle  v.  Ash,  2  Ashm.  (Pa.)  211. 

Especially  will  the  injunction  be  refused 
where  great  damage  or  inconvenience  would 
be  caused  to  the  respondent  or  the  public 
by  the  granting  thereof,  or  where  the  com- 
plainant has  been  guilty  of  laches. 

Butler  V.  Egge,  170  Pa.  239,  32  Atl. 
402 ;  New  Boston  Coal  d  Min.  Co.  v.  Potts- 
mile  Water  Co.  64  Pa.  164;  Rauh  Coal  Co. 
V.  Waddell,  7  Kulp,  282. 

The  preliminary  injunction  will  not  be 
granted  where  the  answer  denies  the  equi- 
ties of  the  bill,  and  the  weight  of  the  evi- 
dence is  in  favor  of  defendant. 

Huston  V.  Huston,  1  W.  N.  C.  26;  Crom- 
hie  V.  Order  of  Solon,  167  Pa.  688,  27  Atl. 
710. 

An  injunction  will  not  be  granted  where 
greater  injuiy  would  be  done  thereby  than 
by  refusing  it,  although  the  matter  com- 
plained of  may  be  a  nuisance. 

Riohards's  Appeal,  57  Pa.  105,  98  Am. 
Dec  202. 

Equity  will  not  enjoin  what  is  a  great  ad- 
vantage to  many  and  a  slight  inconvenience 
to  a  few. 

Denehey  v.  Harrishurg,  2  Pearson  (Pa.) 
330. 

A  purchaser  with  notice  of  an  unrecorded 
oil  and  gas  lease  of  which  the  lessee  is  in 
possession  takes  title  subject  to  the  lease. 
Notice  is  information  concerning  a  fact  ac- 
tually communicated  to  a  party  by  an  au- 
thorized person,  or  actually  derived  by  him 
from  a  proper  source,  or  else  presumed  by 
14 
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law  to  have  been  acquired  by  him,  which 
information  is  regarded  as  equivalent  in  its 
legal  effects  to  a  full  knowledge  of  the  fact. 

21  Am.  &  Kng.  Enc.  Law,  2d  ed.  p.  581; 
Jaquea  v.  Weeks,  7  Watts,  276;  Daniels  v. 
Davison,  16  Ves.  Jr.  249,  10  Revised  Rep. 
171;  Hottenstein  v.  Lerch,  104  Pa.  454; 
Sailor  v.  Hertzog,  4  Whart.  259;  Krider  v. 
Lafferty,  1  Whart.  303;  Maul  v.  Rider,  59 
Pa.  167;  Hill  v.  Epley,  31  Pa.  331;  Tan- 
ney  v.  Tanney,  169  Pa.  277,  39  Am.  St.  Rep. 
678,  28  Atl.  287;  State  Bank  v.  Carr,  16 
Pa.  Super.  Ct.  346. 

It  is  the  duty  of  purchasers  of  real  estate 
to  make  inquiry  respecting  the  rights  of 
parties  in  possession. 

Jamison  v.  Dimook,  95  Pa.  52;  Sill  v. 
Swackhammer,  103  Pa.  14;  Lord*s  Appeal, 
105  Pa.  467;  Rotce  v.  Ream,  105  Pa.  646. 

A  lessee  who  is  in  "open,  notorious,  vis- 
ible, and  exclusive  possession"  of  land  un- 
der an  unrecorded  lease  for  three  years  may 
hold  his  term  against  the  subsequent  mort- 
gagee. 

Marsh  v.  Nelson,  101  Pa.  51;  Memmeri  v. 
MoKeen,  112  Pa.  315,  4  Atl.  542;  Delaware 
d  H.  Canal  Co,  v.  Hughes,  183  Pa.  66, 
38  L.  R.  A.  826,  63  Am.  St.  Rep.  743,  38 
Atl.  568. 

Defendant's  possession  was  as  open,  no- 
torious, visible,  anc[  conclusive  as  the  sub- 
ject-matter is  capable  of. 

Funk  V.  Haldeman,  53  Pa.  229;  West- 
moreland d  C  Natural  Gas  Co.  v.  De  Witt, 
130  Pa.  235,  5  L.  R.  A.  731,  18  Atl.  724. 

Notice  to  Taylor  as  agent  was  notice  to 
the   principal. 

Danville  Bridge  Co.  v.  Pomroy,  16  Pa. 
151;  Sergeant  v.  Ingersoll,  15  Pa.  343;  Wet- 
zel V.  Sponsler,  18  Pa.  460 ;  Hood  v.  Fahne- 
stock,  8  Watts,  489,  34  Am.  Dec.  489. 

Mr,  W.  A.  Oriffltli  also  for  appellant. 

Messrs.  Paul  H.  Gaitlier  and  Cyms  E. 
WiKidfl,   for  appellee: 

The  burden  of  proving  notice  in  cases  of 
this  kind  is  on  the  party  claiming  title  by 
virtue  of  such  notice. 

Billington  v.  Welsh,  5  Binn.  129,  6  Am. 
Dec.  406;  Hodge  v.  Amerman,  40  N.  J.  Eq. 
99,  2  Atl.  257. 

The  question  upon  constructive  notice  is 
not  whether  the  purchaser  had  the  means  of 
obtaining,  and  might,  by  prudent  caution, 
have  obtained,  the  knowledge  in  question, 
but  whether  or  not  obtaining  it  was  an  act 
of  gross  or  culpable  negligence. 

Sugden,  Vendors  &  Purchasers,  p.  765; 
Phillipshnrg  Sav.  Bank's  Appeal,  10  W.  N. 
C.  265 ;  Meehan  v.  Williams,  48  Pa.  238. 

The  derrick,  located  as  it  was,  on  a  re- 
mote part  of  the  farm,  and  partially  ob- 
scured by  trees,  was  not  sufficient  notice  to 
the  vendee  of  the  alleged  title  of  the  vendor. 

It  is  impossible  to  sustain  an  action  of 
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ejectment  for  the  possession  of  the  subject- 
matter  of  such  a  grant. 

Westmoreland  d  C.  Natural  Gas  Co,  v. 
De  Witt,  130  Pa.  236,  6  L.  R.  A.  731,  18  Atl. 
724;  Funk  v.  Haldeman,  63  Pa.  229;  Union 
Petroleum  Co.  v.  Bliven  Petroleum  Co,  72 
Pa.  173;  Carnegie  Natural  Gas  Co.  v.  Phil- 
adelphia Co,  168  Pa.  317,  27  Atl.  951 ;  Han- 
cock V.  McAvoy,  151  Pa.  460,  18  L.  R.  A. 
781,  31  Am.  St.  Rep.  774,  26  Atl.  47. 

The  purpose  of  this  bill  is  simply  to  pre- 
vent the  defendant  from  interfering  with 
plaintiff's  possession  by  exercising  acts  of 
ownership,  waste,  and  trespass  on  the  prop- 
erty until  a  final  decree  is  secured  as  to 
the  cancelation  of  the  said  lease  of  the  de- 
fendant ;  which  lease  is  a  cloud  on  the  plain- 
tiff's title. 

DulVs  Appeal,  113  Pa.  615,  6  Atl.  640. 

The  defendant's  agreement  is  a  cloud ;  and 
a  serious  one,  upon  the  plaintiff's  title;  and, 
unless  that  cloud  can  be  removed  by  the 
present  proceeding,  the  plaintiff'  is  without 
remedy. 

DulVs  Appeal,  113  Pa.  610,  6  Atl.  540; 
Walters  v.  McElroy,  151  Pa.  549;  Bierhow- 
er's  Appeal,  107  Pa.  14;  Gray  v.  Citizens' 
Gas  Co.  206  Pa.  303,  65  Atl.  988;  Shillito 
V.  Shillito,  160  Pa.  167,  28  Atl.  637 ;  Evans 
V.  Gooduyin,  132  Pa.  136,  19  Atl.  49. 

Dean,  J.,  delivered  the  opinion  of  the 
court : 

The  defendant  obtained  a  grant  from  Pe- 
ter A.  and  Margaret  Stewart  on  the  14th  of 
May,  1902,  of  all  the  oil  and  gas  under  their 
farm,  consisting  of  189  acres  in  Westmore- 
land county.  The  grant  was  in  writing, 
duly  executed  and  acknowledged  by  the  par- 
ties to  it.  It  stipulated  that  the  gas  com- 
pany should  have  the  right  at  all  times  of 
ingress  and  egress  to  drill  and  operate  for 
oil  and  gas  upon  the  farm,  with  the  right 
to  conduct  all  operations,  lay  all  pipes, 
erect  such  buildings  and  tanks  as  were  nec- 
essary for  the  production  and  transporta- 
tion of  oil  and  gas,  no  well  to  be  drilled 
nearer  than  200  feet  from  the  house.  Pro- 
vision was  made  for  the  prompt  payment 
of  the  consideration,  and  for  forfeiting  the 
contract  if  default  were  made.  In  August, 
1902,  defendant  went  upon  the  premises  and 
commenced  drilling  a  natural  gas  well.  It 
erected  a  derrick  80  feet  high,  24  feet  square 
at  the  base,  an  engine  house  126  feet  long, 
5  feet  wide,  and  12  feet  high,  with  belt  con- 
necting the  engine  with  the  derrick.  A  well 
was  then  drilled  2,700  feet  deep,  and  gas 
struck  on  the  18th  of  November,  1902.  De- 
fendant then  connected  the  well  by  pipes 
with  its  mains  on  the  other  side  of  the  Kis- 
kiminitas  river.  The  gas  company  in  the  fol- 
lowing year  removed  its  machinery  and  der- 
rick a  short  distance  from  the  first  well,  and 
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commenoed  drilling  another.  This  was  about 
July,  1903.  Previous  to  this,  however,  on 
the  12th  of  May,  1003^  the  plaintiff  sent  his 
agent,  John  Taylor,  to  the  Stewarts,  who 
solicited  an  option  for  the  purchase  outright 
of  the  farm  from  which  the  oil  and  gas  had 
been  granted  to  defendant.  Taylor  obtained 
a  sixty-day  option  for  the  price  of  $75,000. 
Before  the  expiration  of  the  option  Hicks 
elected  to  purchase,  and  took,  on  the  3d  of 
July,  1903,  an  absolute  deed  for  the  farm, 
and  four  days  thereafter  had  it  recorded. 
The  oil  and  gas  company  did  not  leave 
its  contract  for  record  until  August  3,  1903, 
thirty  days  afterwards.  There  was  no  res- 
ervation of  the  oil  and  gas  in  the  deed  from 
the  Stewarts  to  Hicks,  and  of  course,  from 
the  record,  there  was  no  notice  to  Hicks  of 
the  land  being  subject  to  the  prior  grant. 
When  the  oil  and  gas  company  commenced 
its  second  well.  Hicks,  averring  that  he  was 
an  innocent  purchaser  of  the  land  without 
notice  of  the  encumbrance,  and  that  he  had 
paid  the  money,  prayed  the  court  below 
for  a  preliminary  injunction  restraining  de- 
fendant from  in  any  way  interfering  with 
him  in  the  ownership,  possession,  or  use  of 
the  farm,  and,  further,  that  the  contract  be 
annulled. 

Defendant  filed  no  formal  answer,  but 
took  testimony  at  the  hearing  for  a  prelim- 
inary injunction,  which  was  treated  by  the 
court  below  and  the  parties  as  its  answer. 
It  set  up  as  a  defense  actual  notice  of  the 
qualified  possession  by  defendant  from  plain- 
tiff by  the  grant  of  the  oil  and  gas  under 
the  farm;  that  without  this  the  operations 
of  defendant  were  on  the  land  in  full  view 
of  the  agent  when  he  took  the  option,  and 
of  Hicks  when  he  afterwards  took  the  deed, 
and  therefore  knowledge  should  be  implied. 

There  was  quite  a  full  hearing  of  the  evi- 
dence by  the  learned  judge  of  the  court  be- 
low, who  awarded  a  preliminary  injunction 
restraining  defendant  from  in  any  way  en- 
tering upon  said  land,  or  interfering  with 
plaintiff  in  the  ownership,  possession,  or  use 
thereof.  We  now  have  this  appeal  by  de- 
fendant, assigning  for  error  the  decree  of  the 
court. 

It  is  somewhat  embarrassing  to  an  appel- 
late court  to  discuss  the  reasons  for  or 
against  a  preliminary  decree,  because  gener- 
ally in  such  an  issue  we  are  not  in  full  pos- 
session of  the  case  either  as  to  the  law  or 
testimony;  hence  our  almost  invariable  rule 
is  to  simply  affirm  the  decree,  or,  if  we  re- 
verse it,  to  give  only  a  brief  outline  of  our 
reasons,  reserving  further  discussion  until 
appeal,  should  there  be  one.  from  final  judg- 
ment or  decree  in  law  or  equity.  We  there- 
fore content  ourselves  here  with  a  statement 
of  the  rules  which  should  govern  courts  in 
granting  or  withholding  preliminary  injunc- 
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tions,  and  advert  very  briefly  to  the  testi- 
mony. 

All  the  text-books  agree  that  a  prelimi- 
nary injunction  should  only  be  granted 
where  injury  to  the  property  of  complain- 
ant is  imminent,  and,  if  committed,  irrepa- 
rable. And  it  will  not  generally  be  awarded 
where  the  complainant's  right  is  not  clear, 
or  to  turn  the  proposition  around,  where  the 
wrong  is  not  manifest.  Courts  of  equity  in- 
variably, on  a  hearing  for  preliminary  in- 
junction, endeavor  as  far  as  possible  to  make 
such  decree,  however  it  may  be  framed,  as 
will  maintain  the  status  quo  until  final 
hearing  or  judgment. 

Under  the  undisputed  facts  in  this  case, 
how  could  it  be  said  that  plaintiff's  right 
appeared  clear  at  the  preliminary  hearing? 
But  one  fact  alone  makes  in  his  favor, — ^by 
his  deed  from  the  Stewarts  he  holds  the  le- 
gal and  equitable  title  to  the  land.  On  its 
face  this  carries  the  right  to  the  exclusive 
possession,  for  under  the  recording  acts  the 
oil  and  gas  company,  as  against  plaintiff, 
had  constructively  no  right  whatever,  while, 
as  against  the  Stewarts,  the  common  grant- 
ors, the  company's  right  was  clear;  but  the 
company  averred  that  plaintiff  had  full  no- 
tice, before  he  took  his  option  and  ac- 
cepted his  deed,  that  already  the  Stewarts 
had  made  the  grant  to  it,  and  that  it  was  in 
possession  under  that  restricted  right.  To 
sustain  these  averments,  whatever  may  be 
the  nature  of  the  evidence  at  a  trial  at  law, 
yet  at  the  preliminary  hearing  it  was  not 
vague  or  uncertain.  There  was  upon  the 
land  in  full  view  a  large  derrick  80  feet  in 
height.  A  building  125  feet  long  and  12 
feet  high  connected  \7ith  it.  Taylor,  the 
agent  of  Hicks,  who  took  the  option  in  his 
own  name,  admits  that  he  examined  the 
farm  and  knew  its  boundaries  before  taking 
the  option.  He  saw  the  derrick,  and  Stew- 
art called  his  attention  to  it,  but  he  (Tay- 
lor)  made  no  further  inquiry  about  it. 

Taylor  was  called  by  plaintiff,  and  was 
his  most  important  witness.  Whatever 
knowledge  the  agent  who  conducted  the  ne- 
gotiations and  took  the  option  on  the  farm 
had  must  be  imputed  to  Hicks.  Plaintiff, 
then,  knew,  when  the  option  was  taken  and 
deed  accepted,  that  there  was  upon  the  farm 
a  high  derrick  and  large  building  for  drill- 
ing purposes.  Somebody  was  producing  oil 
or  gas  from  the  land.  Stewart  was  an  old 
farmer,  cultivating  the  surface.  It  is  not 
even  pretended  that  anyone  supposed  he  was 
operating  the  derrick  and  drill.  It  was 
there  by  consent  of  the  owner,  Stewart,  un- 
der some  kind  of  license  or  contract  with 
him.  This  plaintiff,  by  the  admissions  of 
his  agent,  Taylor,  was  presumed  to  know. 
The  slightest  inquiry  from  Stewart  would 
have  disclosed  the  name  of  the  owner  of  the 
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derrick,  and  inquiry  from  him  or  Stewart 
would  have  disclosed  the  formal  particulars 
of  the  grant  antedating  the  option  and  deed. 
If  plaintiff  desired  to  put  himself  in  the  po- 
sition of  an  innocent  purchaser  who  had 
paid  the  purchase  money  without  notice  of 
any  prior  grant,  inquiry  became  a  duty  on 
his  part  at  this  juncture  in  the  negotia- 
tions. Thus  far  we  have  not  noticed  any  tes- 
timony except  that  of  plaintiff.  It  seems  to 
us  he  wholly  fails  to  make  out  what  the 
books  call  a  "clear  right,"  such  as  would 
entitle  him  to  a  preliminary  injunction. 

But  a  reference  to  Stewart's  testimony  still 
further  weakens  plaintiff's  case.  Taylor  was 
there  with  Stewart  to  negotiate  the  option. 
They  walked  together  over  the  farm,  talking 
about  the  proposed  purchase.  Stewart  tes- 
tifies :  "I  told  him  there  was  a  lease  on  the 
place  as  we  came  down  the  road  past  it, 
and  that  that  derrick  was  the  fruit  of  the 
lease.  I  told  him  that  I  was  telling  him 
that  as  a  matter  of  form,  as  I  supposed  he 
knew  it  already."  Without  discussing  at 
present  the  exact  nature  of  the  property  or 
possession  passing  from  the  Stewarts  to  de- 
fendant by  the  grant  of  the  oil  and  gas,  the 
evidence  of  a  qualified  or  restricted  posses- 
sion for  the  purpose  of  drilling  and  operat- 
ing gas  wells  is  far  from,  what  is  called 
merely  doubtful.  It  is  so  significant  as  to 
approach,  at  least,  the  unquestionable.  The 
familiar  rule  so  often  cited,  announced  in 
Jaqu€8  V.  WeekSy  7  Watts,  261  (indeed,  it 
is  much  older  than  that  case),  is,  then, 
pointedly  applicable  to  these  facts:  "The 
general  doctrine  is  that  whatever  puts  a 
party  on  inquiry  amounts  in  judgment  of 
law  to  notice,  provided  the  inquiry  becomes 
a  duty,  .  .  .  and  would  lead  to  the 
knowledge  of  the  requisite  fact  by  the  exer- 
cise of  ordinary  diligence  and  understand- 
ing. Notice  of  a  deed  is  notice  of  its  con- 
tents, and  notice  to  an  agent  is  notice  to  his 
principal."' 

The  Stewarts  could  not  have  maintained 
a  bill  for  a  preliminary  injunction  in  the 
face  of  their  grant.  Hicks,  because  he  had 
notice  of  it,  stands  in  their  shoes.  It  is 
therefore  a  barrier  to  him. 

Not  only  should  the  preliminary  injunc- 
tion have  been  refused  because,  on  the  evi- 
dence at  that  stage,  plaintiff's  right  was  not 
at  all  clear,  but  it  also  should  have  been  re- 
fused because  he  showed  no  irreparable  dam- 
age. His  use  of  the  surface  continued  as 
undisturbed  as  Stewart  enjoyed  it.  By  the 
contract  defendant  must  pay  all  damages  oc- 
casioned by  ingress  or  egress;  it  must  keep 
at  least  200  feet  distant  from  the  house;  it 
must  pay  not  less  than  $50  quarterly  wheth- 
er gas  be  produced  or  not;  the  quantity  of 
gas  produced  is  to  be  measured  by  an  accu- 
rate system,  and  to  be  paid  for  quarterly. 
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If  the  contract  with  the  Stewarts,  there- 
fore, be  void,  if  it  be  eventually  determined 
that  it  conferred  no  right  on  defendant,  the 
measurement  will  accurately  show  just  how 
much  gas  defendant  got  during  the  interval 
between  the  ending  of  Stewart's  title  and 
final  judgment.  Surely,  it  would  not  then 
be  a  very  difficult  matter  to  make  plaintiff 
whole  because  of  the  alleged  appropriation 
of  the  gas  imder  his  land. 

But,  further,  the  preliminary  injunction 
does  not  maintain  the  status  quo.  The  de- 
fendant has  sunk  one  costly  well,  has  cased 
it,  and  has  piped  the  gas  therefrom  to  its 
mains;  is  now  supplying  its  patrons,  the 
public;  was  about  to  sink  another  well  un- 
der its  contract  with  the  Stewarts;  has  all 
its  costly  machinery  ready  for  operation  at 
the  proper  point.  Its  entire  business  is  sud- 
denly stopped  by  the  strong  arm  of  the  chan- 
cellor. By  delaying  injunction  until  final  hear- 
ing, plaintiff  practically  would  have  lost 
nothing.  Defendant  substantially  loses  ev- 
erything it  hoped  to  gain  by  its  contract,  and 
all  it  has  gained  by  its  large  expenditure 
at  that  location.  Its  customers  cannot  wait 
a  year  or  more  for  the  event  of  a  lawsuit; 
it  must  at  once  seek  another  field  to  ob- 
tain its  product,  involving,  perhaps,  the  du- 
plication of  its  structure  and  machinery. 
The  plaintiff  thus  accomplishes  at  once,  and 
for  the  time  being,  all  he  could  have  got  by 
final  decree.  It  is  extremely  doubtful  if  it 
that  decree  were  in  defendant's  favor  if  it 
could  ever  be  put  in  the  same  situation  as 
before  the  injunction.  Therefore  the  prelim- 
inary injunction  was  improvident. 

It  is  further  argued  by  appellant  that 
this  court  is  without  jurisdiction  because 
this  is  what  is  known  as  an  ejectment  bill, 
— an  attempt  to  oust  defendant  from  posses- 
sion of  land  by  a  suit  in  equity,  while  the 
remedy  is  at  law  by  ejectment.  To  this  ap- 
pellee replies,  in  a  supplemental  paper  book, 
citing  a  number  of  our  own  decisions,  to  the 
effect  that  an  oil  or  gas  contract  or  lease 
is  an  incorporeal  hereditament;  that  is,  "a 
right  issuing  out  of  a  thing  corporate,  or 
concerning  or  annexed  to  or  exercisable 
within  the  same.  It  is  no  part  of  the  cor- 
porate thing  that  remains  as  perfect  after 
the  right  has  issued,  or  has  been  exercised  as 
before." 

Undoubtedly  several  of  our  cases  hold  that 
an  oil  or  gas  contract  in  the  usual  form  is 
an  incorporeal  hereditament,  and  ejectment 
cannot  be  maintained  thereon.  But  whether 
it  is  the  subject  of  ejectment  by  him  who 
has  the  title  of  the  corporate  thing,  after 
the  right  has  issued  out  of  the  thing  corpo- 
rate, depends  on  the  special  situation  of 
the  incorporeal  hereditament  in  the  partic- 
ular case  at  the  date  of  the  suit.  If,  to 
enjoy  the  right  or  exercise  it,  an  actual. 
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though  qualified  or  restricted,  possession  has 
been  taken»  then  the  owner  of  the  thing  cor- 
porate, who  denies  the  existence  of  the 
right,  or  alleges  it  to  have  been  lost  or  for- 
feited, can  maintain  ejectment  against  him 
who  has  the  restricted  possession  under  the 
incorporeal  hereditament.  We  will  not  say 
that  ejectment  would  in  all  cases  be  the  on- 
ly remedy  of  the  owner,  for  there  might  be 
rare  cases  where  equity  would  take  jurisdic- 
tion; but  we  do  say,  unhesitatingly,  that  in 
the  case  before  us  ejectment  was  his  only  ap- 
propriate remedy. 

And  the  cases  cited  by  counsel  for  appel- 
lee in  their  supplemental  paper  book  in  no 
wise  antagonize,  but  support,  this  view. 
Funk  V.  Haldeman,  53  Pa.  229,  is  the  first 
and  leading  case  cited.  In  that  case  Funk 
filed  his  bill  to  restrain  defendants  from 
trespassing  on  land  leased  exclusively  to 
him  for  oil  purposes  by  McElheny,  the  own- 
er. The  defendants  alleged  that  Funk,  the 
first  lessee,  had  forfeited  his  right,  and  that 
at  all  events  his  right  was  not  exclusive. 
The  court  below  held  that  Funk  had  forfeit- 
ed his  right,  and  granted  an  injunction.  He 
appealed  to  this  court,  which  in  an  elabo- 
rate opinion  by  Woodward,  Ch.  J.,  reversed 
the  decree  and  awarded  an  injunction,  hold- 
ing that  Funk  had  not  violated  his  cove- 
nants whereby  a  forfeiture  had  been  in- 
curred^ and  that,  if  he  had,  "a  chancellor 
would  be  likely  to  send  the  grantors  into 
a  court  of  law  to  enforce  the  forfeiture  by 
ejectment,  for  equity  does  not  ordinarily  en- 
force forfeiture.'*  It  will  be  noticed  that 
this  case  was  not  between  the  oil  lessee  and 
the  owner,  but  between  two  rival  claimants 
of  the  oil;  yet  it  is  more  than  intimated  that, 
if  Funk  had  forfeited  his  lease,  and  the  de- 
fendants under  their  contract  had  succeeded 
to  his  right,  then  they  would  have  stood  in 
the  shoes  of  the  owner,  and,  Funk  being  in 
possession,  ejectment  would  have  been  their 
remedy.  This  is  the  first  case  in  this  state 
in  which  the  nature  of  the  estate  acquired 
by  a  lease  of  the  exclusive  right  to  search 
and  drill  for  oil  was  passed  upon  by  this 
court.  And,  although  it  is  somewhat  reluc- 
tantly held  to  be  an  incorporeal  heredita- 
ment, yet  it  is,  in  substance,  decided  that, 
if  the  suit  had  been  between  the  owner  of 
the  land  and  Funk,  the  owner  of  the  incor- 
poreal hereditament  or  license,  the  owner's 
remedy  to  oust  Funk  would  have  been  by 
ejectment.  This  case  was  decided  in  1866, 
a  very  few  years  after  the  great  utility  of 
natural  oil  and  its  immense  value  as  an  ar- 
ticle of  commerce  had  been  demonstrated. 
Its  extent  under  the  earth,  the  means  of  dis- 
covery, and  methods  of  production  were 
still  but  imperfectly  known.  It  may  be 
doubted  whether  now,  after  forty  years  more 
of  knowledge,  if  the  question  were  first  be- 
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fore  us,  we  would  hold  that  a  grant  of  ex- 
clusive right  to  the  oil  under  a  defined  tract 
of  land,  coupled  with  the  exclusive  right  to 
portions  of  the  surface  for  production  and 
transportation,  is  an  incorporeal  heredita- 
ment. But  in  Funk  v.  Haldeman  we  did 
so  classify  it,  and  have  followed  that  deci- 
sion in  many  cases  since.  Having  due  re- 
gard, therefore,  to  the  rule  of  stare  decisis, 
we  must  continue  to  so  classify  such  con- 
tracts. 

The  next  case  cited  is  Union  Petroleum 
Co.  V.  Bliven  Petroleum  Co,  72  Pa.  173,— 
an  action  on  the  case  for  damages  between 
two  rival  companies  for  the  oil  rights  under 
the  same  land.  It  was  held  that  the  action 
would  lie  for  the  interference  with  and  ob- 
struction of  the  right  of  one  by  the  other, 
although  the  right  was  an  incorporeal  her- 
editament. The  case  was  tried  in  the  court 
below  by  Judge  Trunkey,  afterwards  a  jus- 
tice of  this  court.  In  his  charge  he  says: 
"If  he  [McClintock,  the  owner  of  the  land] 
were  asserting  or  attempting  to  enforce  his 
rights  to  the  possession  of  the  soil,  his  rem- 
edy would  be  ejectment  or  trespass."  The 
charge  as  a  whole,  although  also  relating  to 
other  facts,  was  approved  by  this  court  in 
an  opinion  by  Sharswood,  J. 

The  case  of  Carnegie  Natural  Qas  Co.  v, 
Philadelphia  Co.  168  Pa.  317,  27  Atl.  951, 
also  cited  by  appellee,  is  a  case  of  two  war- 
ring lessees  each  claiming  the  right  to  the 
gas  under  the  same  tract  of  land,  and  the 
main  question  was  as  to  whether  the  one 
company  by  the  failure  to  keep  its  covenants 
had  forfeited  its  rights,  and  thereby  the 
other  company  had  acquired  the  exclusive 
right.  It  was  held  in  that  case  that  the 
right  of  each  company  was  an  incorporeal 
hereditament,  and  that  equity  had  jurisdic- 
tion on  the  facts  of  that  case.  It  by  no 
means  holds  that  equity  had  exclusive  juris- 
diction. 

We  have  found  no  case,  and  none  has  been 
cited,  which  holds  that  the  remedy  of  the 
owner  of  the  thing  corporate  against  the  un- 
lawful possession  by  the  owner  of  the  incor- 
poreal hereditament  must  oust  the  trespass- 
er by  injunction.  The  other  cases  cited  in- 
volved trespasses  or  acts  in  their  nature 
tortious,  in  which  cases  it  has  been  decided 
that  for  them  actions  at  law  are  often  inad- 
equate remedies.  In  the  case  before  us  the 
possession  was  initiated  by  virtue  of  a  pos- 
itive contract  with  the  owners  of  the  fee. 
It  was  actual  and  peaceable.  It  is  not  al- 
leged, nor  could  it  be,  that  defendant's  en- 
try was  in  the  beginning  wrongful.  All 
that  is  alleged  is  that  during  that  possession 
plaintiff  obtained  a  superior  right  by  deed 
without  notice  of  defendant's  right, — the 
very  case  for  ejectment,  for  it  is  strictly  a 
poBdessory  action.    Although  in  practice  it 
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has  somewhat  changed,  its  foundation  and 
sole  purpose  were  originally  to  determine 
the  right  of  possession.  It  is  still  fully  ade- 
quate to  that  purpose  on  these  facts. 

So  that,  supposing  defendant,  after  tak- 
ing its  restricted  possession,  had  erected  its 
buildings  and  structures,  had  commenced, 
as  it  did,  to  pipe,  transport,  and  sell  large 
quantities  of  gas,  and*  had  then  refused  to 
pay,  and  then  the  grantors,  as  provided  by 
the  contract,  had  declared  it  forfeited,  then 
their  right  of  re-entry  on  the  land  where  de- 
fendant had  erected  its  derricks  and  build- 
ings would  have  been  dear,  and,  if  posses- 
sion had  been  refused,  their  right  could  have 
been  enforced  by  ejectment.  It  would  have 
been  the  only  appropriate  remedy.  The 
plaintiff  by  his  deed,  if  he  had  notice  of  the 
lease,  has  no  higher  or  other  right  than  his 
grantors. 

Assume  that  this  contract  was  a  mere  li- 
cense, then,  as  long  as  defendant  remained 
outside, — did  not  have  full  control  or  posses- 
sion of  the  hereditament, — it  could  not,  un- 
der the  authorities  cited,  bring  ejectment. 
But  when  it  has  actually  entered  upon  the 
land  under  its  contract  its  position  is  en- 
tirely different ;  it  then  has  actual  peaceable 
possession.  It  could  not  bring  an  ejectment 
to  be  put  in  possession,  but  the  owner  could 
and  must  bring  one  to  put  it  out.  The  rea- 
son given  for  barring  the  licensee  in  several 
of  the  cases  is  that,  if  he  recovered,  the 
sheriff  could  nut,  under  a  writ  of  habere 
facias,  put  him  in  possession  without  inter- 
fering with  the  rightful  possession  of  the 
owner;  but  the  reason  wholly  disappears 
when  the  grantee  is  in  possession,  and  the 
owner  denies  his  right  to  be  upon  his  land 
under  any  contract.  The  nature  of  this  pos- 
session is  aptly  stated  by  Mitchell,  Ch.  J., 
in  Westmoreland  d  C.  Natural  Oas  Co,  v. 
De  Witt,  130  Pa.  235,  6  L.  R.  A.  731,  18  Atl. 
724.  "And  equally  so  as  between  lessor  and 
lessee  in  the  present  case,  the  one  who  con- 
trols the  gas — has  it  in  his  grasp,  so  to 
speak — is  the  one  who  has  possession  in  the 
legal,  as  well  as  in  the  ordinary,  sense  of 
the  word.  Tested  by  these  principles,  there 
is  not  the  slightest  doubt  that  the  posses- 
sion of  the  gas,  as  well  as  the  right  to  it 
under  this  lease,  was  in  the  complainant's 
when  the  bill  was  filed.  They  had  put  down 
a  well,  which  had  tapped  the  gas-bearing 
strata,  and  it  was  the  only  one  on  the  land. 
They  had  it  in  their  control,  for  they  had 
only  to  turn  a  valve  to  have  it  flow  into 
their  pipe  ready  for  use.  The  fact  that  they 
did  not  keep  it  flowing,  but  held  it  generally 
in  reserve,  did  not  affect  their  possession 
any  more  than  a  mill  owner  affects  the  con- 
tinuance of  his  water  right  when  he  shuts 
his  sluice  gates." 

We  think  plaintiff  in  this  case,  on  this 
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contract  and  under  the  evidence,  had  a  full 
and  complete  remedy  at  law  by  ejectment. 
Therefore,  for  all  the  reasons  g^ven,  the  de- 
cree of  the  court  below  is  reversed,  and  for 
the  last  one  the  bill  is  dismissed,  at  the 
costs  of  appellee. 


Edward  J.  FOX  et  al,  Appts., 

V. 

City  of  PHILADELPHIA 
(208  Pa.  127.) 

1.  The  creation  by  the  levislature  of  a 
commimilon  to  erect  public  bvildinss 
for  a  municipal  corporation  does  not 
relieve  the  city  from  liability  for  iDJuries 
caused  by  negligent  operation  of  eleyators  in 
a  building  after  it  has  been  turned  over  to 
the  city,  where  the  commissi  n  is  given 
no  power  to  malntam,  rebuild,  repair,  or  re- 
furnish the  building  after  it  has  once  parted 
with  possession  of  it. 

2.  A  manicipal  corporation  cannot  re- 
lieve itaelf  from  liabllitr  for  injuries 
canned  by  the  neslisence  of  one  em- 
ployed to  operate  an  elevator  in  a  pub- 
lic building  which  is  under  its  control  by  the 
fad  that  he  was  employed  by  a  commission 
^hich  had  been  created  by  the  legislature  for 
the  erection  of  the  building,  where  he  was 
paid  by  the  city,  and  the  elevator  had  been 
turned  over  to  the  city  for  use,  at  which  time 
the  authority  of  the  commission  over  it  im- 
pliedly ceased  according  to  the  terms  of  the 
act  creating  it. 

3.  The  creation,  by  the  legrislatnre,  of 
a  contmission  to  svperviiie  the  con- 
struction of  public  buildingrs  for  a  mu- 
nicipal corporation  does  not  relieve  the  latter 
from  the  obligation  of  seeing  that  elevators 
in  the  building  are  safe  before  It  places  them 
in  use,  where  that  duty  is  not  Imposed,  by  the 
terms  of  the  act,  upon  the  commission. 

4.  The  burden  of  rebuttingr  the  pre- 
iiumption  of  neffliffencc  is  upon  a  mu- 
nicipal corporation,  when  one  attempting  to 
use  an  elevator  in  one  of  its  buildings  Is 
shown  to  have  been  crushed  to  death  through 
no  fault  or  negligence  of  his  own. 

5.  The  owner  of  an  elevator  for  carry- 
inMr  paiiscnarers  fron&  one  Hoor  of  a 
buildinir  to  another  is  governed  by  the 
rule  applicable  in  case  of  common  carriers, 
which  makes  him  liable  for  injuries  caused  by 
the  slightest  negligence  against  which  human 
prudence  and  foresight  might  have  guarded. 

(February  15,  1904.) 

\  PPEAL  by  plaintiffs  from  a  judgment  of 
A  the  Court  of  Common  Pleas,  No.  1,  for 
Philadelphia   County   in   defendant's    favor 

Note. — As  to  liability  of  city  for  negligence 
in  respect  to  public  buildings,  see  also,  in  this 
series.  Snider  v.  St.  Paul,  18  L.  R.  A.  161 ;  Bar- 
ron V.  Detroit,  19  L.  R.  A.  452 ;  Shields  v.  Dur- 
ham, 36  L.  U.  A.  293 ;  Long  v.  Elberton.  46  L. 
R.  A.  428 ;  Gray  v.  Griffin,  51  L.  R.  A  131 ;  and 
Little  V.  Holyoke,  52  L.  R.  A.  417. 
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in  an  action  brought  to  recover  damages 
for  the  alleged  negligent  killing  of  their 
father.    Reversed, 

The  facts  are  stated  in  the  opinion. 

Mr.  Wendell  F,  BowniAiiy  for  appel- 
lants : 

The  evidence  raises  a  legal  presumption 
of  negligence  that  entitled  plaintiffs  to  go 
to  the  jury. 

Spear  v.  Philadelphia,  W.  d  B,  R,  Co. 
119  Pa.  61,  12  Atl.  824;  Philadelphia  d  R. 
R.  Co.  V.  Anderson,  94  Pa.  359,  39  Am.  Rep. 
787. 

There  is  no  difference  in  law  as  to  the 
rights  and  obligations  of  a  passenger  on 
and  the  owner  and  operator  of  an  elevator, 
and  a  passenger  on  and  the  owner  and 
operator  of  a  railroad. 

2  Shearm.  A,  Redf.  Neg.  6th  ed.  1240, 
8  719;  Riland  v.  Hirahler,  7  Pa.  Super.  Ct. 
384;  Ooodaell  v.  Taylor,  41  Minn.  207,  4  L. 
R.  A.  673,  16  Am.  St.  Rep.  700,  42  N.  W. 
873;  Treadtoell  V,  Whittier,  80  Cal.  674,  5 
L.  R.  A.  498,  13  Am.  St.  Rep.  175,  22  Pac. 
266;  Mitchell  v.  Marker,  25  L,  R.  A.  33, 
10  C.  C.  A.  306,  22  U.  S.  App.  325,  62  Fed. 
139;  Hartford  Deposit  Co.  v.  Sollitt,  172 
111.  222,  64  Am.  St.  Rep.  36,  50  N.  E.  178. 

The  plaintiffs'  father  being  killed  while  a 
passenger  on  the  elevator,  they  are  only  re- 
quired to  prove  the  accident,  nature  and 
extent  of  the  injury,  and  the  circumstances 
thereof,  in  the  first  instance. 

Philadelphia  d  R.  R.  Co.  v.  Anderson,  94 
Pa.  367,  39  Am.  Rep.  787. 

Even  if  this  were  not  a  case  where  the 
duty  of  the  defendant  is  absolute,  the 
plaintiffs  have  brought  themselves  within 
the  maxim,  Res  ipsa  loquitur,  as  it  applies 
to  cases,  other  than  those  of  absolute  duty, 
or  obligation,  equivalent  to  that  of  an  in- 
surer. 

Zahmser  v.  Pennslyvania  Torpedo  Co.  190 
Pa.  350,  42  Atl.  707. 

The  commissioners  for  the  erection  and 
furnishing  of  the  city  hall,  with  their  lim- 
ited powers,  with  the  city  authorities 
bound  to  act  in  conjunction  with  them  in 
the  exercise  of  that  limited  power,  and 
under  all  the  circumstances,  were  simply 
the  agents  of  the  defendant. 

Bailey  v.  New  York,  3  Hill,  531,  38  Am. 
Dec.  669;  Barnes  v.  District  of  Columbia, 
91  U.  S.  640;  23  L.  ed.  440;  Esherg  Cigar 
Co.  V.  Portland,  34  Or.  282,  43  L.  R.  A.  436, 
76  Am.  St.  Rep.  651,  56  Pac.  961;  Wil- 
liams, Mun.  Liability  for  Tort,  27. 

As  regards  its  private  functions,  powers, 
and  capacities,  the  city  is  substantially  on 
the  same  footing  as  private  corporations  or 
individuals. 

Western  8av.  Fund  Soc.  v.  Philadelphia, 
81  Pa.  175,  72  Am.  Dec.  730;  Com.  v. 
Philadelphia,  132  Pa.  290,  19  Atl.  136  ; 
65  L.  R.  A. 


Wheeler  v.  Philadelphia,  77  Pa.  363;  (Hr- 
ard  L.  Ins,  Co.  v.  Philadelphia,  88  Pa.  394; 
Brumm^s  Appeal  (Pa.)  12  Atl.  865;  Phila- 
delphia  v.  Oilmartin,  71  Pa.  140;  Kihele  v. 
Philadelphia,  106  Pa.  41;  Bodge  v.  Phila- 
delphia, 167  Pa.  494,  31  Atl.  728;  The 
Giovanni  v.  Philadelphia,  59  Fed.  303; 
Guthrie  v.  Philadelphia,  73  Fed.  688;  The 
F.  C.  Latrohe,  28  Fed.  377;  Pittsburgh  v. 
Grier,  22  Pa.  64,  60  Am.  Dec.  65. 

The  uses  and  purposes  of  the  public 
buildings  are  very  largely  for  the  private 
benefit  of  the  city;  and  when  the  officers 
or  servants  of  a  municipal  corporation  are 
in  the  exercise  of  a  power  conferred  upon 
the  corporation  for  its  private  benefit,  and 
an  injury  ensues  from  the  negligence  or 
misfeasance  of  any  such  officer  or  servant, 
the  corporation  is  liable  as  in  the  case  of  a 
private  corporation  or  party. 

Williams,  Mun.  Liability  for  Tort,  pp. 
34,  1901;  Oliver  v.  Worcester,  102  Mass. 
489,  3  Am.  Rep.  486;  Briegel  v.  Philadel- 
phia, 135  Pa.  461,  20  Am.  St.  Rep.  886,  19 
Atl.  1038;  Ford  v.  Kendall  School  Diet.  121 
Pa.  543,  1  L.  R.  A.  (>o7,  15  Atl.  812;  Winne- 
more  v.  Philadelphia,  18  Pa.  Super.  Ct.  631. 

Messrs.  Harry  T.  KiBsaton*  Joaepli  &• 
MaeTrffcwghHw,  and  Jolin  L«  Kinsey  for 
appellee. 

Brown*  J.,  delivered  the  opinion  of  the 
court : 

On  May  12,  1899,  James  W.  Fox,  the 
father  of  appellants,  was  attending  one 
of  the  courts  in  tne  city  hall,  Philadelphia, 
having  in  his  charge  a  helpless  old  lady, 
who  was  moved  on  a  rolling  chair.  After 
he  left  the  courtroom  with  her  he  rolled  the 
chair  to  an  elevator  in  the  northwest  cor- 
ner of  the  corridor  on  the  second  floor  of 
the  building,  to  be  taken  down  to  the  first. 
When  the  elevator  descended  to  the  second 
fioor  and  the  door  was  opened,  he  pushed 
the  chair  into  it  at  the  invitation  of  the 
man  operating  it,  and  when  he  was  about 
to  get  on  it,  having  one  foot  on  it,  it  sud- 
denly started  downward.  He  had  his  hand 
on  the  rear  of  tne  chair  at  the  edge  of  the 
elevator,  and,  in  its  descent,  was  caught  by 
the  top  and  crushed  to  death.  A  nonsuit 
was  entered,  the  trial  judge  saying:  "We 
take  it,  then,  that  in  1899,  when  this  acci- 
dent happened,  the  elevator  was  under  tne 
management  and  control  of  the  commission, 
operated  by  its  employee,  who  was  in  no 
sense  under  the  control  or  direction  of  the 
city.  The  question  then  is,  Was  the  city 
liable  for  his  n^Iigence,  if  he  was  negli- 
gent? The  decisions  of  the  supreme  court 
in  Alcorn  v.  Philadelphia,  44  Pa.  348,  and 
in  Ashby  v.  Erie,  86  Pa.  286,  would  seem 
to  rule  this  question  against  the  plaintiffs. 
But  I   prefer  not  to  rest  the  decision   of 
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this  case  upon  this  point,  but  upon  the 
broader  groimd  that  the  plaintiffs  have 
shown  no  negligence.  .  .  .  The  princi- 
ples so  clearly  stated  by  Justice  Fell  in 
McClain  v.  Henderson,  187  Pa.  283,  40  Atl. 
085,  apply  to  this  case,  and,  for  the  reason 
that  the  evidence  discloses  an  accident,  but 
no  negligence,  the  nonsuit  is  granted." 

The  act  of  August  6,  1870  (P.  L.  1871, 
p.  1648),  imder  which  the  public  building 
commission  of  the  city  of  Philadelphia  was 
constituted,  is  entitled:  "An  Act  to  Pro- 
vide for  the  Erection  of  All  the  Public 
Buildings  Required  to  Accommodate  the 
Courts  and  for  All  Municipal  Purposes  in 
the  City  of  Philadelphia,  and  to  Require 
the  Appropriation  by  Said  City  of  Penn 
Square,  at  Broad  and  Market  Streets,  to 
the  Academy  of  Fine  Arts,  the  Academy 
of  Natural  i:3ciences,  the  Franklin  Institute, 
and  the  Philadelphia  Library,  in  the  Event 
of  the  Said  Squares  Not  Being  Selected  by 
a  Vote  of  the  People  as  the  Site  for  the 
Public  Buildings  for  Said  City."  Though 
the  commission  was  a  most  important  one, 
the  act  creating  it  is  brief;  but  the  pow- 
ers and  duties  of  the  commissioners  are 
clearly  defined.  From  the  title  to  the  act  it 
is  first. learned  that  it  was  passed  to  pro- 
vide simply  for  the  erection  of  the  public 
buildings.  Reading  it  through,  the  pow- 
ers and  duties  of  the  commission  in  con- 
nection with  the  public  buildings  are  con- 
fined strictly  to  their  erection  and  fur- 
nisning.  There  is  a  provision  that  "it 
shall  be  the  duty  of  the  mayor,  the  city 
comptroller,  city  commissioners  and  city 
treasurer,  and  of  all  other  officers  of  the 
city,  and  also  the  duty  of  the  councils  of 
the  city  of  Philadelphia,  to  do  and  per- 
form all  such  acts  in  aid  and  promotion 
of  the  intent  and  purpose  of  this  act  of 
assembly  as  said  commission  may  from  time 
to  time  require;"  but  there  is  a  clear  lim- 
itation put  upon  the  power  of  the  commis- 
sion to  expend  the  moneys  of  the  city.  It 
is  "that  the  amount  to  be  expended  by 
said  commissioners  shall  be  strictly  limited 
to  the  sum  required  to  satisfy  their  con- 
tracts for  the  erection  of  said  buildings  and 
for  the  proper  and  complete  furnishing 
thereof."  And  there  is  a  further  provi- 
sion that,  "as  soon  as  any  part  of  said 
buildings  may  be  completed  and  furnished 
ready  for  occupancy,  they  shall  be  occupied 
by  the  courts  or  such  branch  of  the  munici- 
pal government  as  they  are  intended  for." 

To  erect  and  furnish,  and  nothing  more, 
were  all  the  commissioners  were  to  do. 
Neither  the  building,  nor  any  part  of  it, 
when  finished,  was  to  be  under  their  con- 
trol, management,  or  operation.  They  had 
no  voice  in  maintaining  it,  and  they  could 
neither  rebuild,  repair,  nor  refurnish.  What- 
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ever  powers  were  not  given  to  them  were 
withheld  from  them  and  remained  in  the 
city,  with  the  duties  incident  thereto.  El- 
evators which  were  necessary  in  the  erec- 
tion of  the  building  would  necessarily  be 
under  the  control  and  management  of  the 
commissioners,  but  not  an  elevator  used, 
as  this  was,  in  carrying  persons  to  and 
from  finished  and  furnished  portions  of  the 
city  hall.  It  was  a  part  of  a  finished  part 
of  the  building,  which,  when  finished  and 
furnished,  passed,  if  not  by  the  express 
words  of  the  act,  by  implication  that  can- 
not be  questioned,  from  the  hands  of  the 
commission  to  the  control  and  management 
of  the  municipality  itself,  from  responsi- 
bility for  which  it  cannot  relieve  itself  by 
allowing  others  to  perform  its  duties  for 
it;  and  it  is  to  be  assumed  that  all  the 
machinery  connected  with  the  operation  of 
the  elevator  was  also  finished,  else  it  would 
not  have  been  operated  as  a  means  of  trans- 
portation for  those  having  business  in  the 
courts  and  municipal  offices.  The  man  who 
ran  it  may  have  been  employed  by  the  build- 
ing commission,  but  he  was  paid  out  of 
the  treasury  of  the  city,  and  it  was  the 
duty  of  the  city,  not  of  the  building  com- 
mission, to  have  employed  him  or  some 
other  competent  person  to  operate  its  ele- 
vator. It  was  further  the  duty  of  the  city 
to  see  that  it  and  the  machinery  connected 
with  its  operation  were  not  defective,  for 
no  such  duty  had  been  imposed  upon  the 
building  commissioners;  and  if,  when  this 
accident  occurred,  they  were  acting  beyond 
the  limitation  upon  their  powers,  and  exer- 
cising duties  that  they  were  not  called 
upon  to  perform,  the  city,  which  ought  to 
have  performed  them,  is  answerable  for  fail- 
ure to  do  so. 

It  is  manifest  that  the  learned  trial 
judge  was  misled  by  the. cases  upon  which 
he  relied  in  directing  the  judgment  of  non- 
suit. In  Alcorn  v.  PhiUidelphiay  44  Pa.  348, 
the  action  was  brought  for  damages  sus- 
tained by  the  alleged  negligence  of  a  dis- 
trict surveyor  in  giving  the  plaintiff  the 
lines  of  his  lot,  on  which  he  proposed  and 
actually  proceeded  to  build.  The  judg- 
ment for  the  defendant,  non  obstante  vere- 
dictOy  was  sustained  because  the  surveyor 
had  been  elected  directly  by  the  people,  un- 
der the  authority  of  a  statute,  and  the  city, 
having  no  control  over  him,  was  therefore 
not  bound  by  any  of  his  acts.  We  further 
held  that  it  is  not  a  duty  incumbent  upon 
cities,  in  their  corporate  capacity,  to  pro- 
vide for  the  survey  of  lots  and  location  of 
lines,  but  a  private  one,  falling  upon  the  lot 
owners  themselves;  and,  if  injury  results 
from  negligence  or  unskilfulness  in  the  sur- 
veyor employed,  the  employer  must  look  to 
him  for  redress.     A   judgment  of  nonsuit 
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was  sustained  in  Aahhy  v.  Erie,  85  Pa.  286, 
in  a  suit  by  the  plaintiffs  for  the  flooding 
of  the  basement  of  their  store  by  the  burst- 
ing of  a  street  water  main,  because  by  the 
act  of  April  4,  1867  (P.  L.  768),  the  water- 
works of  the  city  had  been  built  and  were 
managed  by  commissioners  appointed  by 
judges  of  the  court  of  common  pleas  of 
the  county,  and,  among  other  duties  im- 
posed upon  them  by  the  statute,  they  were 
required  to  take  the  full  charge  and  con- 
trol of  the  erection  and  completion  of  the 
waterworks  of  the  city,  make  all  contracts 
for  the  erection  and  completion  thereof, 
provide  for  the  repair  and  maintenance  of 
the  same,  collect  the  water  rents,  and  ap- 
point their  own  officers  and  agents.  These 
commissioners  were  an  independent  board, 
wholly  independent  of  the  city  authorities, 
and  it  was  not  liable  for  the  nonperform- 
ance of  a  duty  which  had  not  been  imposed 
upon  it,  but,  by  the  very  words  of  the 
statute,  upon  the  board  of  commissioners. 
McClain  v.  Henderson,  187  Pa.  283,  40  Atl. 
985,  was  a  suit  against  an  employer  by 
the  widow  of  one  of  his  employees,  who 
had  been  killed  by  the  breaking  of  a  chain 
in  the  machinery,  and  the  plaintiff  was,  of 
course,  bound  to  show  the  negligence  of  the 
employer,  for,  as  between  employer  and  em- 
ployee, there  is  no  presumption  of  it;  but 
no  such  relation  existed  between  the  father 
of  the  appellants  and  the  city  of  Philadel- 
phia, and  this  last  case  does  not  apply  to 
them.  Their  right  to  recover  depends  up- 
on a  different  rule. 

Under  the  assumption  that  the  burden 
was  upon  them  to  affirmatively  establish 
the  negligence  of  the  city,  the  appellants 
undertook  to  do  so.  They  proved  that  the 
elevator  had  been  equipped  with  what  was 
known  as  the  "Connor  safety  device," 
which,  if  in  order,  automatically  locked 
the  elevator  when  the  door  was  open;  that, 
if  it  had  been  in  working  order  on  the  day 
of  the  accident,  it  would  have  been  im- 
possible for  the  elevator  to  descend  when 
the  door  was  open;  that  it  was  discov- 
ered after  the  accident  that  this  device  had 
become  unhooked  or  uncoupled;  and  that, 
before  the  man  operating  the  elevator  told 
the  deceased  to  get  on  it,  he  knew  it  was 
not  working  properly.  In  view  of  this 
discovery  by  the  operator,  it  is  contended 
that  he  ought  to  have  stopped  using  the 
elevator  and  reported  its  condition,  that 
it  might  be  repaired,  and  that  it  was  neg- 
ligence to  continue  its  use,  imperiling  the 
lives  of  those  who  got  on  it.  On  plaintiffs* 
evidence  the  learned  trial  judge  said  that 
it  undoubtedly  showed  the  locking  device 
to  have  been  either  disconnected  or  out  of 
order.  Whether  this  evidence  was  suffi- 
cient for  the  purpose  for  which  it  was  of- 
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fered  we  need  not  decide,  for  the  plaintiffs 
were  not  called  upon  for  specific  proof  that 
the  city  had  been  negligent.  Their  case 
was  for  the  jury  when  they  showed  that 
their  father  had  been  crushed  to  death  by 
the  elevator  through  no  fault  or  negligence 
on  his  part,  and  it  was  for  the  defendant 
to  rebut  the  presumption  that  it  had  been 
negligent. 

The  rule  for  the  protection  of  passengers 
in  the  hands  of  common  carriers,  laid  down 
in  LiUng  v.  Colder,  8  Pa.  479,  49  Am.  Dec. 
533,  recognized  elsewhere,  and  unvaryingly 
followed  by  us,  is  that  "the  slightest  n^- 
lect  against  which  human  prudence  and 
foresight  may  guard,  and  by  which  hurt 
or  loss  is  occasioned,  will  render  them  lia- 
ble to  answer  in  damages.  Nay,  the  mere 
happening  of  an  injurious  accident  raises, 
prima  facie,  a  presumption  of  neglect,  and 
throws  upon  the  carrier  the  onus  of  show- 
ing it  did  not  exist."  This  presumption 
may,  of  course,  be  rebutted  by  the  carrier 
by  showing  that  the  injury  arose  from  an 
accident  which  the  utmost  skill,  foresight, 
and  diligence  could  not  have  prevented. 
Meier  v.  Pennsylvania  R.  Co,  64  Pa.  225, 
3  Am.  Rep.  581. 

The  foundation  of  the  rule  for  the  pro- 
tection of  a  passenger  is  in  the  undertak- 
ing of  the  common  carrier,  which  is  to 
carry  safely;  but  another  reason  for  it 
is  that,  when  the  passenger  commits  him- 
self to  the  carrier,  he  docs  so  in  ignorance 
of  the  machinery  and  the  appliances,  as 
well  as  their  defects,  used  in  connection 
with  the  means  of  transportation,  and  be- 
comes a  passive  and  helpless  creature  in  the 
hands  of  the  transportation  company  and 
its  agents.  For  the  same  reasons,  this  rule 
should  be  extended  to  those  who  operate 
elevators  for  carrying  passengers  from  one 
story  of  a  building  to  another.  When  they 
undertake  to  carry,  they  undertake  to  do 
so  safely.  If  it  is  not  their  express  agree- 
ment to  do  so,  it  is  surely  an  implied  one, 
and  the  condition  of  a  passenger  caged  in 
a  suspended  car  is  one  not  only  of  utter 
ignorance  of  what  has  been  done,  or  ought 
to  be  done,  for  his  safety,  but  of  absolute 
passiveness  and  pitiable  helplessness  when 
confronted  with  danger  against  which  hu- 
man knowledge,  skill,  and  foresight  ought 
to  have  guarded.  And  the  rule  has  been 
so  extended.  "For  the  same  reason — ^a  re- 
gard for  human  life — that  common  carriers 
are  required  to  exercise  the  highest  degree 
of  care  for  the  safety  of  their  passengers, 
irrespective  of  any  contract  of  carriage,  a 
like  degree  of  care  is  exacted  of  a  land- 
lord in  transporting  persons  by  elevator 
between  the  several  floors  of  his  building. 
He  is  therefore  bound  to  use  the  greatest 
care,  not  only  in  providing  safe  and  suitable 
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cars,  appliances,  and  machinery  for  motion 
and  control,  but  also  in  managing  these 
means  of  transportation."  2  Shearm.  &, 
Redf.  Neg.  5th  ed.  1240.  In  Treadwell  v. 
Whittier,  80  Cal.  574,  5  L.  R.  A.  498,  13 
Am.  St.  Rep.  175,  22  Pac.  266,  the  rule 
is  laid  down  that  the  plaintiff  is  only  called 
on  to  show  that  he  was  hurt  by  the  break- 
ing of  the  machinery  of  the  elevator,  and 
that,  when  he  has  done  so,  he  has  made  out 
his  case,  as  he  is  not  required  to  make  any 
particular  proof  of  negligence.  Referring 
to  the  responsibility  of  common  carriers,  it 
is  there  well  said:  "The  same  degree  of 
responsibility  must  attach  to  one  control- 
ling and  running  an  elevator.  Persons  who 
are  lifted  by  elevators  are  subjected  to 
great  risks  to  life  and  limb.  They  are 
hoisted  vertically,  and  are  unable,  in  casp 
of  the  breaking  of  the  machinery,  to  help 
themselves.  The  person  running  such  ele 
vator  must  be  held  to  undertake  to  raise 
such  persons  safely,  as  far  as  human  care 
and  foresight  will  go.  The  law  holds  him 
to  the  utmost  care  and  diligence  of  very 
cautious  persons,  and  responsible  for  the 
slightest  neglect.  Such  responsibility  at- 
taches to  all  persons  engaged  in  employ- 
ments where  human  beings  submit  their 
bodies  to  their  control,  by  which  their  lives 
or  limbs  are  put  at  hazard,  or  where  such 
employment  is  attended  with  danger  to 
life  or  limb.  The  utmost  care  and  dili- 
gence must  be  used  by  persons  engaged 
in  such  employments  to  avoid  injury  to 
those  they  carry.  The  care  and  diligence 
required  are  proportioned  to  the  danger  to 
the  persons  carried.  In  proportion  to  the 
degree  of  danger  to  others  must  be  the  care 
and  diligence  to  be  exercised;  where  the 
danger  is  great,  the  utmost  care  and  dili- 
gence must  be  employed.  In  such  cases  the 
law  requires  extraordinary  care  and  dili- 
gence. We  know  of  no  employment  where 
the  law  should  demand  a  higher  degree  of 
care  and  diligence  than  in  the  case  of  the 
persons  using  and  running  elevators  for 
lifting  human  beings  from  one  level  to  an- 
other. The  danger  of  those  being  raided 
is  great.  When  persons  are  injured  by  the 
giving  way  of  the  machinery,  the  hurt  is 
always  serious,  frequently  fatal;  and  tlie 
law  should,  and  does,  bind  persons  so  en- 
gaged to  the  highest  degree  of  care  practica- 
ble under  the  circumstances.  It  would  be 
injustice  and  cruelty  to  the  public  in  courts 
to  abate  in  any  degree  from  this  high  de- 
gree of  care.  The  aged,  the  helpless,  and 
the  infirm  are  daily  using  these  elevators. 
The  owners  make  profit  by  these  elevators, 
or  use  them  for  the  profit  they  bring  to 
them.  The  cruelty  from  a  careless  use  of 
such  contrivances  is  likely  to  fall  on  t^e 
weakest  of  the  community.  All,  including 
the  strongest,  are  without  the  means  of 
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self -protection  upon  the  breaking  down  of 
the  machinery.  The  law,  therefore,  throws 
around  such  persons  its  protection,  by  re- 
quiring the  highest  care  and  diligence."  An- 
other case  to  which  reference  may  be  made 
is  Hartford  Deposit  Co.  v.  Sollitt,  172  111. 
222,  64  Am.  St.  Rep.  38,  50  N.  E.  178, 
where  it  is  held  that  "persons  operating 
elevators  are  carriers  of  passengers,  and 
the  same  rules  applicable  to  other  carriers 
of  passengers  are  applicable  to  those  oper- 
ating elevators  for  raising  and  lowering  per- 
sons from  one  floor  to  another  in  buildings. 
It  is  a  duty  of  such  carriers  of  passengers 
to  use  extraordinary  care  in  and  about  the 
operation  of  such  elevators,  so  as  to  pre- 
vent injury  to  persons  therein.  The  fact 
of  the  falling  of  the  elevator  is  evidence 
tending  to  show  want  of  care  in  its  man- 
igement  by  the  operator  or  its  servants,  or 
that  the  same  was  out  of  repair  or  faultily 
constructed." 

The  foregoing  rule  is  peculiarly  applica- 
ble to  those  operating  elevators  like  the 
one  in  the  present  case.  The  courts  of 
Philadelphia  are  not  on  the  first  floor  of 
the  city  hall.  They  are  reached  on  the  up- 
oer  stories  by  stairways  and  elevators. 
When  summoned  to  attend  them,  suitors 
and  witnesses  must  go,  and,  on  reaching  the 
public  buildings,  they  find  two  means  of  as- 
''pnding  to  them, — stairways  and  elevators, 
finished,  and,  as  already  shown,  subject  to 
the  control  and  management  of  the  city. 
Either  means  of  reaching  the  courts  may  be 
adopted,  though,  to  one  who  climbs  the 
staircase,  the  elevators  carry  hundreds;  and 
it  sometimes  happens,  as  here,  that  the  halt 
"^nd  the  lame  are  summoned  to  these  upper 
Rtories,  and  they  cannot  mount  the  stair- 
ways, but  must  be  carried  by  the  elevators. 
To  them,  to  those  who  attend  them  in  their 
helplessness,  and  to  all  others  who,  from 
choice  or  necessity,  use  these  elevators, 
there  must  be  given  the  utmost  protection 
n-hich  human  knowledge,  human  skill,  and 
human  foresight  and  care  can  provide.  In 
onue  of  injury,  without  fault  or  negligence 
hy  the  one  injured,  the  presumption  is  that 
onch  protection  had  not  been  afforded,  and 
*hnt  there  had  been  negligence  on  the  pari 
of  those  operating  the  elevators. 

Judgment  reversed,  and  a  procedendo 
awarded. 


C.  W.  STONE  ei  al.,  Appts., 

V, 

MARSHALL  OIL  COMPANY  et  al. 

( Pa, ) 

An  aMlarnee  of  a  ffas  lease,  wlilelft,  to 


NoTK. — On  the  subject  of  accession  and  con- 
fusion, see,  in  this  series,  cases  in  note  to  Har- 
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aToid  aecomitlnar  to  its  asslarnor  for 
bia    share    of    tbe    profits    of    a    Trell 

to  which  he  1b  entitled  under  the  contract  of 
assignment,  fraudulently  commingles  the 
product  of  the  well  with  the  product  of  other 
weiis,  without  keeping  any  account  or  pre- 
serving any  record  of  the  amount  of  gas 
produced  by  it,  will  be  compelled  to  account 
for  the  proportionate  part  called  for  by  the 
contract  of  the  whole  amount  of  gas  pro- 
duced and  sold  by  It,  under  the  principle 
which  Is  applied  in  case  of  the  fraudulent  con- 
fusion of  goods. 

(January  4,  1904.) 

APP£AL  by  plaintiffs  from  a  decree  of 
the  Court  of  Common  Pleas,  No.  2, 
for  Allegheny  County  awarding  them  a  less 
amount  than  demanded  in  an  action  brought 
to  recover  their  alleged  contract  share  of 
the  profits  of  a  gas  well.    Reversed. 

The  portion  of  the  report  of  the  master 
dealing  with  the  principle  upon  which  the 
account  should  be  directed  was  as  follows : 

The  master  being  unable  to  separate  the 
gas  discovered  and  conducted  from  the 
Grimes  well,  and  thereby  ascertain  the  prof- 
its derived  from  the  sale  of  gas  from  the 
said  well,  because  of  the  failure  of  the  de- 
fendant companies  to  keep  an  accurate  ac- 
count, they  must  bear  all  the  inconvenience 
and  losses  which  may  arise  from  their  min- 
gling the  production  of  the  several  wells 
with  the  production  from  the  Grimes  well, 
without  any  effort  on  their  part  to  meas- 
ure or  ascertain  and  determine  the  amount 
of  gas  discovered  on  and  conducted  from  the 
Grimes  lease. 

Confusion  of  goods,  as  understood  in 
English  and  American  law,  is  the  wilful 
and  fraudulent  intermixture  of  the  chat- 
tels of  one  person  with  the  chattels  of  the 
other,  without  the  consent  of  the  latter,  in 
such  a  way  that  they  cannot  be  separated 
and  distinguished.  .  Dwight,  Persons  ft  Pers. 
Prop.  486. 

Confusion  of  goods  arises  wherever  the 
goods  of  two  or  more  persons  are  so  blend- 
ed as  to  have  become  undistinguishable.  2 
Schouler,  Pers.  Prop.  41;  2  Kent,  Com. 
3G4;   2  Bl.  Com.  405. 

Blackstone  states  the  principles  governing 
this  subject  in  the  following  language,  in  2 
BI.  Com.  405:  But  in  the  case  of  the  con- 
fusion of  goods,  where  those  of  two  persons 
are  so  intermixed  that  the  several  portions 
can  be  no  longer  distinguished,  the  English 
law  partly  agrees  with,  and  partly  differs 
from,  the  civil.  If  the  intermixture  be  by 
consent,  I  apprehend  that  in  both  laws  the 
proprietors  have  an  interest  in  common,  in 
proportion  to  their  respective  shares.     But 


if  one  wilfully  intermixes  his  money,  com, 
or  hay  with  that  of  another  man,  without 
his  approbation  or  knowledge,  or  cast  gold 
into  another's  melting  pot  in  like  manner, 
the  civil  law,  though  it  gives  the  sole  prop- 
erty of  the  whole  to  him  who  has  not  in- 
terfered in  the  mixture,  yet  allows  a  satis- 
faction to  the  other  for  what  he  has  so 
improvidently  lost.  But  our  law,  to  guard 
against  fraud,  gives  the  entire  property, 
without  any  account,  to  him  whose  original 
dominion  was  invaded,  and  endeavored  to  be 
rendered  imcertain  without  his  own  con- 
sent. 

Chancellor  Kent  states  the  rule  in  2 
Kent,  Com.  364,  as  follows:  With  respect 
to  the  state  of  a  confusion  of  goods,  where 
those  of  two  persons  are  so  intermixed  that 
this  can  no  longer  be  distinguished,  each  of 
them  has  an  equal  interest  in  the  subject 
as  tenants  in  common,  if  the  intermixture 
was  by  consent.  But  if  it  was  wilfully  made 
without  mutual  consent,  then  the  civil  law 
gave  the  whole  to  him  who  made  the  inter- 
mixture, and  c6mpelled  him  to  make  satis- 
faction in  damages  to  the  other  party  for 
what  he  had  lost.  The  common  law  gave 
the  entire  property,  without  any  account, 
to  him  whose  property  was  originally  in- 
vaded, and  its  distinct  character  destroyed. 
If  A  wilfully  intermix  his  com  or  hay  with 
that  of  B,  or  cast  his  gold  into  another's 
crucible,  so  that  it  become  impossible  to  dis- 
tinguish what  belonged  to  A,  from  what 
belonged  to  B,  the  whole  belongs  to  B.  But 
this  rule  is  carried  no  further  than  neces- 
sity requires;  and  if  the  goods  can  be  easily 
distinguished  and  separated,  as  articles  of 
furniture,  for  instance,  then  no  change  of 
property  takes  place.  But  if  the  articles 
were  of  different  value  or  quality,  and  the 
original  value  not  to  be  distinguished,  the 
party  injured  takes  the  whole.  It  is  for  the 
party  guilty  of  the  fraud  to  distinguish  his 
own  property  satisfactorily,  or  lose  it.  No 
court  of  justice  is  bound  to  make  the  dis- 
crimination for  him. 

If  a  party  having  charge  of  the  property 
of  others  so  confounds  it  with  his  own  that 
the  line  of  distinction  cannot  be  traced,  all 
the  inconvenience  of  the  confusion  is  thrown 
upon  the  party  who  produces  it,  and  it  is 
for  him  to  distinguish  his  own  property  or 
lose  it.  If  it  be  a  case  of  damages,  dam- 
ages are  given  to  the  utmost  value  that  the 
article  will  bear.  Hart  v.  Ten  Eyok,  2 
Johns.  Ch.  108. 

The  leading  case  in  England  on  the  doc- 
trine of  confusion  of  goods  is  that  of  Luptan 
V.  White,  15  Ves.  Jr.  436,  10  Revised  Rep. 
94.    The  plaintiff  in  that  case  was  the  owner 


old  Y.  Jones,  8  L.  R.  A.  408  (confusion  of  logs  i  32  L.  R.  A.  422   (title  by  accession  to  crops, 
In  Jam)  ;  and  note  to  Carpenter  v.  Lingenfelter,  I  fruit,  and  timber  wrongfully  severed). 
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of  a  lead  niinej  and  the  defendant  was  the 
owner  of  an  adjacent  lead  mine,  and  was 
also  the  lessee  of  the  plaintiff.  The  defend- 
ant, in  operating  the  two  mines,  mixed  the 
ores  from  his  own  with  those  obtained  from 
plaintiff's  land,  and  caused  them  to  be 
smelted  together  at  the  same  hearth  and 
marked  them  with  the  same  mark  and  let- 
ter. He  kept  no  separate  account  of  the 
production  of  each  mine,  and,  in  order  to 
prevent  a  proper  examination  of  plaintiff^s 
mine,  in  order  to  ascertain  the  amount  of 
ore  taken  therefrom,  he  permitted  parts  to 
fall  in,  filled  up  other  parts  with  rubbish 
and  ddbris,  and  in  other  parts  permitted 
water  to  accumulate,  so  that  no  proper  es- 
timate could  be  formed  of  the  quantity  of 
ore  taken  from  plaintiff's  land.  The  court 
directed  that  the  defendant  be  charged  with 
the  whole  production,  except  what  he  should 
be  able  to  prove  to  have  taken  from  his 
own  mine. 

The  doctrine  laid  down  by  Blackstone  and 
the  English  decisions  has  been  followed  very 
generally  by  the  courts  of  the  several  states, 
— in  some  with  slight  modifications.  In  our 
own  state,  in  the  case  of  Winlack  v.  Oeist, 
107  Pa.  297,  52  Am.  Rep.  473,  it  was  said 
by  the  trial  court:  If  I  wrongfully  take 
away  from  my  neighbor  what  belongs  to  him 
of  such  a  nature  that  I  can  create  confusion 
of  goods,  and  I  go  and  mix  it  with  goods 
that  are  mine  in  such  a  way  that  my  neigh- 
bor cannot  distinguish  his  goods,  or  ascer- 
tain which  are  his  or  which  are  mine,  he 
can  seize  the  whole.  And  the  supreme  court, 
Mr.  Justice  Green  voicing  its  opinion,  said: 
It  is  only  the  impossibility  of  distinguishing 
goods  intermixed  with  others  that  transfers 
the  title  to  the  whole,  to  the  one  who  is  in- 
nocent of  the  intermixture. 

The  same  doctrine  is  held  in  Kentucky, 
in  Weil  v.  Silveratone,  6  Bush,  702.  Judge 
Hardin,  voicing  the  opinion  of  the  court, 
said:  The  doctrine  of  the  confusion  of 
goods  in  its  effects  on  the  rights  of  imme- 
diate owners  may  be  considered  as  clearly 
and  distinctly  settled.  If  a  party  wilfully 
so  confounds  the  property  of  another  with 
his  own  that  the  line  of  distinction  cannot 
be  traced,  all  the  inconvenience  of  the  con- 
fusion is  thrown  on  the  party  who  produces 
it,  and  generally  it  is  for  him  to  distinguish 
his  own  property  or  lose  it. 

Illinois  also  reiterates  the  doctrine  in 
First  A'a*.  Bank  v.  Bchtc€en,  127  111.  573, 
11  Am.  St.  Rep.  174,  20  N.  E.  681. 

The  rule  is  that,  if  a  party  unlawfully 
mixes  or  confuses  his  goods  with  those  of 
another,  so  that  they  cannot  be  distin- 
guished, the  innocent  party  will  be  entitled 
tn  take  the  whole.  The  burden  is  upon  the 
party  thus  confusing  his  goods  with  anoth- 
er, to  identify  his  own  property  or  lose  it. 
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See  also  Diversey  v.  Johnson,  93  111.  547; 
Fuller  v.  Paige,  26  111.  358,  79  Am.  Dec.  379; 
Beach  v.  ISchmultz,  20  111.  186. 

And  in  the  recent  case  of  Kleppner  v. 
Lemon,  197  Pa.  430,  47  Atl.  353,  the  su- 
preme court  reiterated  and  reaffirmed  the 
doctrine  of  the  confusion  of  goods,  by  affirm- 
ing the  decree  of  the  trial  court.  In  that 
case  it  is  held  that,  when  a  lessee,  in  or- 
der to  evade  paying  royalties  under  an  oil 
or  gas  lease,  instead  of  drilling  a  well  and 
operating  the  land,  in  accordance  with  his 
covenants,  drills  a  well  on  adjoining  prop- 
erty, which  he  controls  in  such  a  way  as 
to  drain  the  oil  and  gas  from  under  the 
leased  land,  and  to  render  it  impossible  to 
determine  how  much  oil  was  drawn  from 
the  lessor's  land,  the  lessee  will  be  liable 
to  pay  royalties  to  the  lessor  on  all  of  the 
oil  produced  by  the  well  operated  on  the 
adjoining  land.  The  master,  whose  opin- 
ion was  affirmed  by  the  lower  court  and  by 
the  supremo  court,  said:  There  has  been 
such  a  course  of  conduct  on  the  part  of  the 
defendant,  and  such  an  intermixture  of  the 
production  of  the  plaintiff's  tract  of  land 
with  the  production  of  the  adjacent  tracts 
of  land,  as  to  prevent  the  possibility  of  as- 
certaining the  production  of  each,  and  sep- 
arating them. 

Applying  the  principles  laid  down  in 
Kleppner  v.  Lemon  to  the  present  case,  we 
must  say  that  there  has  been  such  an  inter- 
mixture of  the  production  of  the  gas  dis- 
covered on  and  conducted  from  the  Grimes 
well  in  which  the  plaintiffs  have  property 
rights,  with  the  gas  from  the  several  wells 
belonging  to  the  defendant  companies  as  to 
prevent  the  possibility  of  ascertaining  the 
production  of  the  gas  from  the  Grimes  well, 
or  the  production  from  the  several  wells, 
and  making  a  separation,  and  thereby  deter- 
mining the  amount  of  the  profits  derived 
from  a  sale  of  gas  discovered  on  and  con- 
ducted from  the  Grimes  lease. 

The  cases  are  uniform  in  holding  that 
the  burden  is  upon  the  party  tortiously  in- 
termixing his  property  with  that  of  another, 
to  distinguish  between  his  own  property 
and  that  of  the  other  with  which  he  fraud- 
ulently intermixes  his  own;  and,  if  he  fails 
to  so  distinguish,  then  the  whole  must  go 
to  the  party  with  whose  property  he  has 
thus  mingled  his  own. 

The  defendants  contend,  however,  that  the 
doctrine  of  the  confusion  of  goods  can  only 
apply  where  the  parties  seeking  to  enforce 
it  have  the  title  to  specific  chattels  which 
have  been  wrongfully  mingled  with  others, 
and  that  inasmuch  as  the  plaintiffs 
herein  have  no  title  to  any  of  the 
goods  discovered  and  conveyed  from  the 
Grimes  lease,  but  only  to  one  fourth  of  the 
profits  derived  from  its  sale,  there  can  be 
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no  application  of  the  doctrine  of  confusion 
of  goods.  The  plaintiffs  had  certain  prop- 
erty in  the  Grimes  lease,  and  in  the  gas  dis- 
covered and  conducted  from  said  lease;  but 
the  value  could  not  be  determined  until  the 
gas  was  discovered  and  marketed,  and  a 
balance  struck;  but,  Can  this  property  be 
destroyed  by  the  defendants  who  have  the 
control  of  the  Grimes  lease  and  the  market- 
ing of  the  gas,  negligently  or  fraudulently 
mixing  the  gas  from  the  Grimes  well  (the 
testimony  before  the  trial  court  was  that  it 
was  a  phenomenal  well),  with  the  gas  from 
other  wells,  and  then  calmly  say,  we  can- 
not tell  you  how  much  your  property  is 
worth,  but,  as  nearly  as  ,we  can  approxi- 
mate, it  is  worth  such  and  such  a  sum  of 
money? 

If  this  be  true,  then  the  defendants  might 
have  gone  one  step  further,  and  acknowledg- 
ing that  they  were  unable  to  account,  be- 
cause of  their  malfeasance  or  misfeasance, 
claim  that  they  need  not  pay  the  plaintiffs 
anything  because  of  their  inability  to  say 
how  much  they  should  pay.  That  this  is 
the  law  seems  incredible  to  the  master. 

The  further  facts  appear  in  the  opinion. 

Messrs.  R.  B.  Stone,  Lee  ft  Chapman, 
Gharlee  M.  Thorp,  and  A.  I«eo  Weil,  for 
appellants : 

To  reverse  a  master's  findings  without  as- 
signing any  reason  is  simply  an  act  of  ar- 
bitrary power,  and  practically  leaves  his 
findings  in  full  force. 

Morgan's  Appeal,  125  Pa.  561,  17  Atl. 
641;  Williams  v.  Concord  Cong,  Church, 
193  Pa.  120,  44  Atl.  272. 

There  are  cases  where  the  rule  of  confu- 
sion of  goods,  or  analogous  principles,  have 
been  applied  to  circumstances  similar  to 
those  of  the  case  at  bar, — ^namely,  to  ques- 
tions of  account. 

Diver sey  y.  Johnson,  93  III.  547 ;  Oraham 
v.  Plate,  40  Cal.  593,  6  Am.  Rep.  639 ;  Calla- 
ghan  v.  Myers,  128  U.  S.  617,  32  L.  ed.  647, 
9  Sup.  Ct.  Rep.  177. 

The  Pennsylvania  cases  on  the  subject  of 
confusion  of  goods  are  as  follows: 

Allison*s  Appeal,  77  Pa.  221;  Henderson 
V.  Lauck,  21  Pa.  359;  McDowell  v.  Rissell, 
37  Pa.  164;  Kleppner  v.  Lemon,  197  Pa. 
430,  47  Atl.  353,  198  Pa.  581,  48  Atl.  483. 

Messrs.  Johns  MoGleaTo  and  R.  W. 
Gnmniins,  for  appellees: 

The  decree  under  which  the  court  below 
and  the  master  are  required  to  act,  required 
the  defendants  to  render  an  account  "of  the 
profits  realized  from  the  sale  of  the  gas 
from  the  well  on  the  Grimes  farm."  It  did 
not  require  an  accounting  of  profits  made 
by  the  defendant  companies  from  the  gas 
realized  from  the  eighteen  other  wells.  This 
decree  is  in  strict  conformity  to  the  prayer 
of  the  bill,  and  grants  to  the  appellants  full 
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relief  in  accordance  with  their  prayers,  it 
gives  them  all  they  have  asked,  and,  having 
been  affirmed  by  this  court,  is  not  now  open 
to  question,  either  by  the  master  or  the 
court  below. 

Re  Emig,  186  Pa.  409,  40  Atl.  522 ;  Beach, 
Modern  Eq.  Pr.  S  685;  Gordon  v.  Hohart, 
2  Story,  243,  Fed.  Cas.  No.  5,608;  Janes's 
Appeal,  87  Pa.  428. 

Even  if  the  appellees  had  no  title  what- 
ever to  the  Grimes  well, — ^if  the  gas  were 
mingled  with  the  gas  from  the  other  wells 
under  the  belief  that  they  owned  the  well, 
— ^a  forfeiture  of  the  mass  would  not  take 
place;  but  the  appellees  would  be  allowed 
to  prove  their  proportion  as  nearly  as  this 
could  be  done. 

Hesseltine  v.  Siockwell,  30  Me.  242,  50 
Am.  Dec.  627;  Gates  v.  Rifle  Boom  Co.  70 
Mich.  310,  38  N.  W.  245;  Ryder  v.  Hatha- 
way, 21  Pick.  298;  Pratt  v.  Bryant,  20  Vt. 
333. 

Where  the  mass  is  homogeneous,  as  in 
this  case,  a  forfeiture  of  property  never 
takes  place,  but  the  wrongdoer  is  permitted 
to  prove  his  pro  rata  share  as  nearly  as  he 
can  do  so,  all  presumptions  being  taken  in 
favor  of  the  innocent  party. 

D.  M.  Osborne  d  Co.  v.  Car  gill  Elevator 
Co.  62  Minn.  400,  64  N.  W.  1135;  Pickering 
V.  Mowe,  67  N.  H.  533,  31  L.  R.  A.  698,  68 
Am.  St.  Rep.  695,  32  Atl.  828;  The  Idaho, 
93  U.  S.  575,  586,  23  L.  ed.  978,  981;  Claf- 
lin  V.  Continental  Jersey  Works,  85  Ga.  46, 
11  S.  E.  721;  Henderson  v.  LaiLck,  21  Pa. 
359;  Lawson,  Rights,  Rem.  &  Pr.  §  1318,  p. 
2396;  Motoi-y  v.  White,  21  Wis.  417;  Bent 
V.  Hoxie,  90  Wis.  626,  64  N.  W.  426;  Young 
V.  Miles,  20  Wis.  615;  Reid  v.  King,  89  Ky. 
388,  12  S.  W.  772;  Kaufmann  v.  Schilling, 
58  Mo.  218. 

There  must  be  a  concurrence  of  two 
things  in  the  intermingling  of  goods  before 
a  forfeiture  takes  place:  (1)  A  fraudulent 
intermingling;  (2)  impossibility  of  other- 
wise protecting  the  innocent  party's  rights. 

Sutherland,  Damages,  p.  536;  Winlackv. 
Geist,  107  Pa.  297,  52  Am.  Rep.  473. 

Bean,  J.,  delivered  the  opinion  of  tho 
court: 

Akin,  one  of  the  plaintiffs,  on  November 
13,  1885,  leased  from  Grimes  the  oil  and 
gas  under  the  latter's  150-acre  farm  in 
Washington  county  for  the  term  of  three 
years,  or  as  long  as  oil  and  gas  should  be 
found  in  paying  quantities.  Akin,  as  a  con- 
sideration, was  to  give  one  eighth  the  oil, 
if  oil  were  found,  and,  in  case  gas  was 
struck  in  paying  quantities,  was  to  pay 
Grimes  $700  annually  for  each  well.  One 
well  was  to  be  completed  within  a  year,  and 
Akin  was  to  pay  $150  annually  in  quarter- 
ly payments  until  a  well  was  completed. 
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The  lease  was  acknowledged  and  recorded 
July  22,  1886.  On  December  2,  1886,  Akin 
assigned  one  half  his  lease  to  G.  W.  Stone, 
R.  B.  Stone,  and  A.  J.  Hazeltine^  the  other 
three  plaintiffs  to  this  suit.  This  assign- 
ment was  recorded  the  same  day.  They 
drilled  no  well,  but  made  the  quarterly  pay- 
ments to  Grimes,  who  accepted  them.  On 
August  19,  1887,  they  executed  a  lease  of  50 
acres  of  the  farm  to  the  Marshall  Oil  Com- 
pany, subject  to  all  the  stipulations  of  the 
original  lease  from  Grimes  to  Akin,  all  of 
which  stipulations  were  to  be  kept  and  per- 
formed by  the  oil  company.  The  oil  com- 
pany was  to  have  the  right  to  drill  and 
operate  for  oil  and  gas  for  one  year,  and  as 
much  longer  as  oi)  and  gas  should  be  found 
in  paying  quantities.  The  company  was  to 
drill  four  wells,  to  be  completed  within  four, 
eight,  twelve,  and  sixteen  months,  respec- 
tively. Part  of  the  consideration  is  embod- 
ied in  this  provision :  "The  said  party  of  the 
second  part  [the  oil  company]  for  itself,  its 
successors  and  assigns,  agrees  to  give  to  said 
parties  of  the  first  part  [Akin,  Stones,  & 
Hazel  tine],  one  fourth  of  all  petroleum,  one 
eighth  to  credit  of  John  Grimes  and  one 
eighth  to  the  lessors  of  this  lease.  It  is 
also  agi'eed  that  in  case  gas  shall  be  dis- 
covered and  conducted  off  the  premises  for 
use  or  sale,  the  said  parties  of  the  first  part 
in  the  proportionate  interests  aforesaid 
shall  receive  one  fourth  of  the  profits  there- 
of above  cost  bonus  of  $700  to  the  original 
lessor.''  This  lease  is  dated  August  19, 
1887,  and  was  recorded  the  next  day.  On 
December  25,  1887,  this  lease  was  supple- 
mented by  another  of  30  acres  more  of  the 
farm  on  the  same  terms,  but  providing  that 
of  the  four  wells,  none  of  which  had  yet 
been  drilled,  two  should  be  completed  with- 
in four  months, — one  on  the  60-acre  tract 
and  one  on  the  30-acre  tract, — and  that  as 
to  all  oil  or  gas  produced  on  either  tract  the 
royalty  should  be  the  same  as  that  fixed 
for  the  60  acres.  The  Marshall  Oil  Com- 
pany then  drilled  one  well, — a  very  strong 
gas  well.  The  Marshall  Oil  Company  did 
not  utilize  it  itself,  but  sold  it  to  the  Wash- 
ington Oil  Company,  another  of  defendants. 
Then,  on  June  19,  1888,  the  Marshall  Oil 
Company  induced  Grimes  to  lease  to  it  di- 
rectly the  whole  farm  for  oil  and  gas  pur- 
poses. The  terms  of  the  lease  were  sub- 
stantially the  same  as  those  in  the  leaae 
from  Grimes  to  Akin  except  that  instead 
of  $700  per  annum  the  price  for  each  gas 
well  was  to  be  $600  but  the  price  for  the 
well  completed  was  to  remain  $700.  Then 
by  a  separate  agreement  Grimes  reduced 
the  price  per  well  to  $500.  Then  by  agree- 
ment dated  July  5,  1888,  the  Marshall  Oil 
Company  leased  an  additional  15  acres  to 
the  Washington  Oil  Company,  subject  to  the 
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same  terms  as  its  first  lease  to  the  same 
company,  dated  the  previous  June.  The 
Washington  Oil  Company  tubed  the  first 
well,  piped  the  gas,  and  sold  it  from  August, 
1888,  to  September,  1889;  then  by  bill  of 
sale  transferred  the  gas  to  the  Taylorstown 
Natural  Gas  Company,  which  has  been  dis- 
posing of  it  ever  since.  This  last  company 
was  practically  a  selling  company  for  the 
Washington  Oil  Company.  This  first  well 
was  a  remarkably  strong  and  productive 
well.  Even  after  nine  years  there  is  no  per- 
ceptible diminution  in  the  pressure  or  in 
the  volume  of  gas.  After  its  contract  with 
Grimes  of  June  19,  1888,  the  Marshall  Oil 
Company  and  Washington  Oil  Company 
drilled  other  wells  on  the  Grimes  farm,  and 
the  gas  from  them,  as  well  as  from  the  first 
well  drilled,  was  conducted  into  a  main  pipe, 
and  from  that  pipe  conducted  and  distrib- 
uted to  consumers  who  desired  to  purchase 
it.  The  defendants  refused  to  account  to 
plaintiffs  for  their  share  of  the  profits  of  the 
Grimes  well,  and  this  bill  was  filed  in  July, 
1893,  for  discovery,  and  for  an  account  and 
decree  of  their  share  of  the  profits  of  that 
well. 

Defendants  set  up  defense  that  the  lease 
from  Grimes  to  Akin  and  from  the  latter  to 
the  Stones  and  Hazeltine  were  not  the  sub- 
ject of  assignment;  that  the  covenant  for 
share  of  the  profits  was  a  mere  personal 
covenant  of  the  Marshall  Oil  Company;  and 
not  binding  on  its  assignees;  that  there 
had  been  default  in  payment  to  Grimes, 
which  avoided  the  lease;  and  that  plaintiffs 
had  an  adequate  remedy  at  law.  The  late 
Judge  White,  then  sitting  as  chancellor,  aft- 
er a  full  hearing  on  the  evidence,  in  an  elab- 
orate opinion  filed,  decreed  in  February, 
1898,  that  defendant  should  account,  and 
sent  the  case  to  a  master  to  state  an  account 
of  the  profits  of  the  Grimes  well.  From 
this  decree  defendants  appealed,  and  it  was 
affirmed  by  this  court  on  the  opinion  of  the 
court  below  November  14,  1898  (188  Pa. 
602,  614,  41  Atl.  748),  and  now,  after  five 
years  more,  with  many  and  prolonged  hear- 
ings before  the  master  and  the  court  be- 
low, we  have  this  appeal  by  plaintiffs.  Judge 
White,  in  his  opinion  decreeing  the  ac- 
counting, held  that  "it  was  very  evident 
that  the  Marshall  Oil  Company,  in  procur- 
ing the  lease  from  Grimes  [of  the  whole 
farm]  of  June  19,  [1888],  acted  in  bad 
faith,  and  was  guilty  of  a  legal  fraud  upon 
the  plaintiffs,"  and  that  this  was  for  two 
purposes,— one  to  get  clear  of  drilling  an- 
other well,  and,  second,  to  get  clear  of  pay- 
ing to  plaintiffs  the  share  of  one  fourth 
of  the  profits  on  sale  of  gas.  He  further 
held:  "A  share  of  the  gas  stands  on  the 
same  footing  as  a  share  of  the  oil.  A  share 
of  the  oil  may  be  delivered  at  the  well  or 
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in  pipe  lines.  As  a  share  of  the  gas  could 
not  be  delivered  in  specie  at  the  well  or 
elsewhere  the  only  way  of  sharing  it  would 
be  to  share  in  the  proceeds  of  sale/'  The 
master  then  very  properly  brushed  aside 
much  of  the  rubbish  brought  into  the  case 
by  defendants  to  shield  them  from  fully  ac- 
counting, and,  as  he  was  bound  to  do,  treated 
two  questions  as  res  judicata:  First,  de- 
fendants were  bound  to  account  for  one 
fourth  of  the  profits  from  the  Grimes  gas 
well;  second,  to  get  at  their  share  of  the 
profits  they  were  bound  to  show  with  ap- 
proximate accuracy  plaintiffs'  money  share 
of  the  profits  by  showing  the  quantity  of 
gas  produced  from  that  well.  But  defend- 
ants alleged  the  gas  from  the  Grimes  well 
was  indiscriminately  blended  and  mixed  by 
defendants  with  that  from  a  number  of  oth- 
er wells  of  theirs,  and  it  is  impossible  now 
to  tell  the  quantity  received  from  that  par- 
ticular well.  As  to  this  plea  the  master 
answers:  "It  is  true  they  admit  they  were 
unable  to  determine  with  accuracy  how 
much  gas  came  from  the  Grimes  well,  but 
they  say,  Having  failed  to  keep  such  ac- 
count, what  more  can  we  do  than  we  have 
done?  This  might  answer  very  well  if  they 
had  innocently  erred,  but  if  the  failure  to 
keep  an  account  is  not  the  result  of  innocent 
error,  but  of  a  fixed  purpose  to  secure  for 
themselves  the  profits  of  the  Grimes  lease, 
the  case  is  a  very  different  one.  The  testi- 
mony discloses  the  fact  that  the  defendant 
companies  have  acted  with  their  eyes  open, 
and  with  full  knowledge  of  the  claim  of 
plaintiffs  to  one  fourth  the  profits  from  the 
sale  of  gas  from  the  Grimes  well."  Tlie 
master  might  very  well  find  that  they  had 
acted  with  their  eyes  open.  Not  only  were 
the  lease  to  Akin  and  the  assignment  of  half 
interest  by  him  to  the  other  three  plaintiffs 
before  them,  but  they  had  actual  notice  from 
R.  B.  Stone  of  plaintiffs'  contract  and  claim 
of  right  under  it.  In  1893  this  bill  was  filed, 
yet  no  attempt  for  nearly  ten  years  was 
made  to  keep  any  account  of  this  particular 
well.  The  master  finds  that  there  was  a 
well-known  system  of  measurement  which 
might  with  but  little  trouble  have  been 
adopted  and  approximate  accuracy  of  quan- 
tity obtained.  Having  made  no  effort  to 
keep  an  accoimt,  with  a  full  knowledge  of 
their  moral  and  legal  obligation,  they  min- 
gled the  production  of  this  well  with  their 
other  wells,  so  that  it  is  now  impossible 
to  ascertain  with  even  approximate  certain- 
ty the  quantity.  That  it  was  very  large, 
that  it  was  in  volume  persistent  and  under 
high  pressure,  is  not  questioned. 

The  master,  having  stated  the  fact  of  the 
confusion  of  plaintiffs'  property  with  that 
of  defendants,  and  the  fraudulent  purpose 
in  defendants'  conduct,  and  after  finding 
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as  a  fact  from  the  evidence  that  it  was  im- 
possible to  separate  with  even  approximate 
accuracy  as  to  quantity  the  product  of  the 
Grimes  well  from  the  product  of  defendants' 
other  wells,  finds  that  in  law  there  was  by 
defendants  a  confusion  of  goods,  and  to  the 
end  that  he  might  award  to  plaintiffs  their 
one-fourth  share  of  the  profits  under  this 
contract  he  adopts  the  definition  of  ''con- 
fusion of  goods"  given  in  Dwight  on  Per- 
sons &  Personal  Property,  486,  as  his  rule 
of  action.  That  definition  is  as  follows: 
''Confusion  [of  goods],  as  understood  in 
English  and  American  law,  is  the  wilful  and 
fraudulent  intermixture  of  the  chattels  of 
one  person  with  the  chattels  of  another, 
without  the  consent  of  the  latter,  in  such  a 
way  that  they  cannot  be  separated  and  dis-  * 
tinguished."  The  master  fortifies  the  ac- 
curacy and  scope  of  this  definition  by  a  ci- 
tation of  unimpeachable  authorities.  In 
fact,  there  is  no  substantial  distinction  be- 
tween his  definition  and  that  cited  by  ap- 
pellees' counsel  from  Sutherland  on  Dam- 
ages, S  101:  "A  reasonable  rule,  which 
has  much  authority  to  support  it,  is  that 
one  who  has  confused  his  own  property  with 
that  of  other  persons  shall  lose  it  when  there 
is  a  concurrence  of  these  two  things.  First, 
that  he  has  fraudulently  caused  the  con- 
fusion; and  secondly,  that  the  rights  of  the 
other  party  after  the  confusion  are  not  capa- 
ble otherwise  of  complete  protection."  Tak- 
ing the  facts  as  found  by  the  master,  there 
is  no  distinction  in  the  applicability  of  ei- 
ther definition.  So  the  master,  governed  by 
this  rule,  stated  an  account,  charging  the 
defendants  with  the  gross  receipts  of  gas 
from  October,  1888,  to  February,  1898, 
$549,544.03  and  allowing  them  credit  for 
expenses  and  other  items  which  reduced  the 
amount  to  $451,861.22.  One  fourth  of  this, 
or  $112,965.30,  he  awarded  to  plaintiffs  as 
their  share  of  profits,  and  submitted  his  re- 
port accordingly  to  the  court. 

In  the  meantime  Judge  White,  who  had 
heard  the  evidence  at  the  first  hearings,  and 
who  had  adjudged  the  liability  of  defend- 
ants to  account,  and  had  appointed  the  mas- 
ter, died;  so  exceptions  to  the  report  were 
heard  and  passed  upon  by  Judge  Shafer, 
who  decreed  in  opinion  filed  that  the  excep- 
tions denying  the  application  of  the  doctrine 
of  the  confusion  of  goods  be  sustained,  and 
that  the  case  be  referred  back  to  the  mas- 
ter that  he  might  state  an  account  in  ac- 
cordance with  that  opinion.  Accordingly 
the  master  with  great  reluctance  restated 
the  account  as  directed  by  the  court,  mak- 
ing the  receipts  from  the  Grimes  well  $111,- 
203.06,  and  one  fourth  of  that  sum,  $27,- 
800.76,  he  awarded  to  plaintiffs.  That  state- 
ment of  account  the  court  confirmed  abso- 
lutely, and  we  have  this  appeal  by  plaintiffs 
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assigning  for  error  the  change  .in  the  compu- 
tation as  directed  by  the  court. 

The  reasons  given  by  the  learned  judge 
for  setting  aside  the  account  stated  by  the 
master  do  not  convince  us  that  his  decree 
is  correct.  He  says:  "Upon  a  careful  ex- 
amination of  the  authorities  cited  by  coun- 
sel, we  are  convinced  that  the  doctrine  of 
confusion  of  goods  is  not  applicable  to  the 
facts  of  this  case.''  Then,  after  stating  the 
substance  of  the  contracts  on  which  the 
claim  of  plaintiiTs  is  based,  he  further  says : 
"The  default  of  the  defendants  consists,  not 
in  mingling  the  goods  of  the  plaintiffs  with 
their  own,  but  in  failing  to  keep  a  proper 
account  of  the  proceeds  of  the  Grimes  well 
so  as  to  be  able  to  show  definitely  the 
amoimt  of  profit  derived  therefrom  by  them. 
The  well  and  the  gas  produced  from  it  being 
entirely  in  their  own  hands  and  control, 
and  plaintiffs  having  no  means  whatever  of 
keeping  any  account,  the  duty  devolved  up- 
on the  defendants  to  keep  an  account,  and 
their  agi'eement  to  pay  to  the  plaintiffs  the 
one  fourth  of  the  profits  implied  an  agree- 
ment to  keep  a  reasonably  definite  and  ac- 
curate account.  While  we  are  of  opinion 
that  the  doctrine  of  confusion  of  goods  is 
not  to  be  applied  so  as  to  deprive  them  of 
the  profits  of  one  fourth  of  all  the  gas  pro- 
duced from  the  other  eighteen  wells  owned 
by  them^  yet  the  fact  that  negligence  or 
fraud  of  the  defendants  has  made  a  deter- 
mination of  the  exact  product  of  the  Grimes 
well  difficult,  and  perhaps  impossible,  must 
certainly  be  deemed  to  cast  on  them  the  in- 
convenience and  loss  which  may  arise  from 
the  difficulties  of  the  account,  and  not  on  the 
plaintiffs,  who  are  not  to  blame  for  them." 
We  are  at  a  loss  to  see  any  practical  dis- 
tinction between  the  reasons  for  the  rule 
adopted  from  the  books  by  the  master  and 
the  reasons  for  the  one  announced  by  the 
court;  nor  can  we  see  any  other  rational 
method  that  could  be  adopted  by  the  master 
which  would  certainly  reach  none  other  than 
a  righteous  result. 

There  is  but  little  difference  between  the 
master  and  the  court  in  the  moral  stamp 
put  upon  the  conduct  of  the  defendants,  but 
a  very  wide  difference  in  the  result  of  the 
two  computations.  By  discarding  his  own 
computation  in  his  first  report  and  adopt- 
ing the  court's  in  the  second,  he  relieves  de- 
fendants of  three  fourths  of  the  award  he 
first  imposed  upon  them.  But  in  the  second 
he  treats  defendants  exactly  as  equity  would 
have  treated  them,  if  from  the  beginning 
there  had  been  a  mutual  agreement  that  the 
product  of  the  Grimes  well  should  not  be 
measured  before  it  passed  into  the  main, 
that  then,  for  years  it  might  be  commingled 
with  the  gas  from  the  other  wells,  and  then, 
with  no  means  of  approximating  certainty, 
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the  plaintiffs'  share  of  the  profits  should  be 
computed.  This  is  what  equity  would  have 
done  if  both  parties  had  been  equally  inno- 
cent, or,  rather,  if  both  had  been  equally 
negligent.  But  the  adoption  of  the  court's 
method  flatly  ignores  the 'facts  found  by  the 
master,  and  from  which  the  court  does  not 
dissents  The  gas  was  commingled  by  the 
fraud  of  defendants;  in  defiance  of  plain- 
tiffs' right,  which  they  well  knew,  they  whol- 
ly neglected  to  keep  any  account  of  it.  The 
master  finds  now  that  it  is  utterly  impossi- 
ble to  approximate  the  quantity.  Therefore, 
obeying  the  peremptory  instruction  of  the 
court,  as  was  his  duty,  he  could  not  do  oth- 
er than  nuike  a  somewhat  arbitrary  estimate 
or  guess  at  the  quantity,  and  so  report.  In 
doing  so  he  disregards  the  facts,  which  the 
law  declares  would  impel  him  to  adopt  the 
principle  on  which  his  first  report  is  found- 
ed, and  therefore  the  second  report  is  not 
founded  on  fact  or  reason.  By  the  guessing 
method,  the  chances  of  loss  or  gain  between 
the  innocent  plaintiffs  and  the  culpable  de- 
fendants are  even.  By  adopting  the  court's 
method,  it  is  just  as  probable  that  defend- 
ants will  gain  thousands  of  dollars  worth  of 
plaintiff's  gas  to  which  they  have  no  right 
as  that  plaintiffs  will  get  any  part  of  the 
gas  to  which  they  have  no  right.  This  is 
the  very  situation  that  arouses  the  indigna- 
tion of  equity,  for  plaintiffs  did  nothing  to 
bring  it  about  and  defendants  did;  hence 
comes  into  operation  the  principle  that  the 
wrongdoer  shall  not  profit  by  his  wrong,  and 
the  innocent  party  shall  not  suffer  by  it. 

The  principal  reason  given  by  the  learned 
judge  for  not  adopting  the  first  report  of 
the  master  is  that  he  misapplies  to  the  facts 
before  him  the  doctrine  of  confusion  of 
goods,  because  the  plaintiffs  had  no  prop- 
erty in  the  gas  as  a  product  or  chattel,  but 
only  a  right  to  one  fourth  the  profits  on  the 
sale  of  it.  It  is  clear  to  us  that  this  is  too 
narrow  a  view  of  the  power  and  functions  of 
either  law  or  equity.  It  taints  them  with 
an  in>becility  which  would  render  them  pow- 
erless in  many  cases  to  remedy  wrongs  or 
vindicate  rights.  Although  such  a  term  as 
"confusion  of  goods"  is  generally  used,  there 
is  in  fact  properly  no  such  doctrine  as  a 
"confusion  of  goods."  There  is  a  fact  of 
confusion  of  goods,  which,  if  committed  with 
a  fraudulent  motive,  subjects  the  transac- 
tion to  an  inflexible  rule,  rigorously  en- 
forced both  at  law  and  in  equity,  that  the 
wrongdoer  shall  not  profit  by,  nor  the  inno- 
cent party  suffer  from,  the  wrong.  It  would 
be  impossible,  in  reaching  a  righteous  re- 
sult, that  any  one  particular  method  should 
be  adaptable  to  the  innumerable  and  com- 
plex transactions  of  the  business  world,  or 
exactly  to  all  the  devices  and  devious  ways 
of  fraud.     Substantially,  a  like  method  is 
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adopted  with  the  same  result  in  settling  the 
accounts  of  negligent  and  faithless  trustees 
who  have  kept  no  accounts,  or  have  mixed 
indiscriminately  the  trust  fluids  with  their 
own.  Equity  does  not  fear  wrong  to  the 
culpable  trustee,  but  so  shapes  its  decrees 
that  no  possible  wrong  shall  come  to  the 
innocent  cestui  que  tru^t.  The  same  princi- 
ple is  applied  to  the  wilful  trespasser,  who 
has  mixed  his  own  ore  or  his  own  logs  with 
those  of  his  innocent  neighbor,  and  as  in 
Kleppner  v.  Lemon,  197  Pa.  430,  47  Atl. 
353,  the  case  of  a  wrongdoer  who  com- 
mingled the  oil  from  his  own  land  with  that 
of  an  owner  from  whom  he  leased,  and  wil- 
fully neglected  to  keep  account  of  the  re- 
spective products.  Indeed,  we  can  see  no 
room  for  distinction  in  the  application  of  the 
principle  between  the  Kleppner  Case  and  the 
one  before  us.  Kleppner,  by  his  contract, 
was  entitled  to  a  royalty  of  one  eighth  the 
oil  from  one  well  on  his  own  land.  The  lessee 
had  other  wells  on  adjoining  lands,  then 
fraudulently  commingled  the  oil  from  all  of 
them,  and  kept  no  account  of  that  from 
Kleppner's.  It  was  held  that  Kleppner  was 
entitled  to  one  eighth  of  the  whole. 

The  definitions  heretofore  quoted  happen 
to  have  had  in  view  a  fraudulent  comming- 
ling of  chattels  having  a  separate  individual- 
ity, which  might  have  been  preserved  if 
proper  care  had  been  taken  and  accoimts 
kept  by  him  on  whom  was  imposed  such 
duty,  so  that  afterwards,  on  settlement  or 
adjustment,  the  value  of  each  one's  share 
of  the  chattels  could  readily  be  ascertained 
according  to  the  number  of  cattle,  tons  of 
ore,  or  gallons  of  oil.  If  the  chattels  be  wil- 
fully and  fraudulently  commingled,  no  ac- 
counts kept  or  other  means  of  determining 
each  one's  share,  there  comes  into  opera- 
tion the  principle,  applicable  to  all  trans- 
actions affected  by  fraud,  that  the  wrong- 
doer shall  not  profit,  nor  the  innocent  party 
suffer,  by  the  fraud.  And  the  more  difficult 
it  is,  from  the  nature  or  species  of  the  chat- 
tel, to  preserve  the  property  right  of  the 
owner,  the  more  imperative  is  the  duty  upon 
him  who  is  answerable  to  preserve  to  the 
extent  that  he  is  able  the  evidence  of  the 


right.  It  makes  no  difference  in  the  ap- 
plication of  the  principle  that  plaintiffs 
were  entitled  to  one  fourth  the  profits  of  the 
Grimes  well,  instead  of  to  one  fourth  the 
gas.  Defendants'  motive  in  first  attempting 
the  fraud  was  to  get  rid  of  paying  one 
fourth  the  profits  of  the  product.  Then, 
^ith  distinct  knowledge  of,  and  actual  no- 
tice of,  plaintiffs'  claim,  even  by  suit,  they 
effectually  smother^  any  certain  evidence 
of  the  extent  of  their  answerability  by  neg- 
lecting to  keep  accounts.  Their  only  de- 
fense now  is,  "We  have  no  accounts,"  and, 
as  the  master  practically  finds,  they  resort 
to  guessing  to  determine  the  quantity  of  gas 
from  the  Grimes  well.  The  argument  of  ap- 
pellees' counsel,  to  some  extent  approved 
by  the  court  below,  is,  that  by  their  con- 
tract they  acquired  title  to  the  gas,  and 
therefore  had  a  right  to  commingle  it  with 
their  own.  This  argument  evades  the  point 
at  issue.  The  whole  of  the  gas  was  in  their 
control  and  custody.  By  their  relation  to 
the  contract  and  to  plaintiffs  it  was  their 
moral  and  legal  duty  to  account  to  and  pay 
to  the  plaintiffs  one  fourth  the  profits.  They 
wilfully  neglected  to  keep  accounts  showing, 
even  approximately,  the  extent  of  their  lia- 
bility, and  now  ask,  after  putting  it  out  of 
their  power  to  account,  leave  to  guess  at 
the  amount  payable  to  plaintiffs. 

We  think  the  facts  that  the  entire  product 
was  by  the  contract  the  property  of  defend- 
ants, and  that  their  responsibility  consisted 
only  in  their  duty  to  account  for  and  pay 
over  one  fourth  the  profits,  does  not  relieve 
their  conduct  from  the  application  of  the 
same  principle  as  is  applied  to  a  fraudulent 
confusion  of  goods. 

Therefore  the  decree  of  the  court  setting 
aside  the  first  report  of  the  master  is  re- 
versed; the  second  r^ort  is  set  aside,  and 
the  decree  affirming  it  reversed;  the  appeal 
of  J.  B.  Akin,  C.  W.  Stone,  R.  B.  Stone, 
and  A.  J.  Hazeltine  is  sustained;  and  the 
first  report  of  the  master  i«  confirmed  ab- 
solutely. 

Rehearing  denied. 


RHODE  ISLAND  SUPREME  COURT. 


Louis  A.  GLADDING  et  oL,  Trustees,  etc., 
of  Sarah  Emeline  Acly,  Deceased, 

V. 

SAINT  MATTHEW'S  CHURCH  et  al. 

( R.I ) 

1.    A  learacy  to  a  rellariova  corporation 


lapses  when  the  corporation  consolidates 
with  another,  under  a  statute  which  contem- 
plates the  termination  of  the  existence  of  the 
old  corporations  and  the  formation  of  the 
new  one  to  acquire  their  property. 
2.  Tbe  addition  to  a  will  viTinar  a  leg- 
acy to  a  reliarions  corporation   of  a 


Note. — ^As  to  cy  pria  doctrine  generally,  see. 
In  this  series,  note  to  Stratton  v.  Physio-Medi- 
cal Institute,  6  L.  R.  A.  33;  also  Weeks  v. 
Hobson,  6  L.  R.  A.  147,  and  note;  Adams  Fe- 
male Academy  y.  Adams,  6  L.  B.  A.  780;  Nor- 
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mal  School  Dlst.  No.  8  v.  Painter,  10  L.  R.  A. 
493 ;  Crerar  v.  Wllllsms,  21  L.  R.  A.  454 ;  Teele 
▼.  Bishop  of  Derry,  38  L.  R.  A.  629 ;  McHugh  y. 
McCole,  40  L.  R.  A.  724;  and  Harrington  t. 
Pier,  00  L.  R.  A.  307. 
15 
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codicil  after  the  legatee  has  ceased  to 
exist,  which  makes  no  provision  for  the 
change  effected  by  the  termination  of  such 
existence,  cannot  be  held  to  have  continued 
the  legacy  in  favor  of  another  corporation 
into  which  the  Interests  of  the  legatee  were 
consolidated,  because  the  new  corporation  has 
a  department  identical  with  the  work  which 
the  legacy  was  intended  to  advance. 
8.  A  lesacy  to  a  particular  chnrch  of 
fvhlch  testator  Is  a 'member  will  lapse 
with  the  termination  of  the  church's  exist- 
ence, and  it  will  not  be  administered  cy  pr^ 
although  the  church  was  for  the  benefit  of 
deaf  mutes,  and  the  work  in  their  behalf  is 
carried  on  by  the  corporation  into  which  the 
legatee  was  consolidated,  where  there  is  noth- 
ing to  indicate  that  the  continuation  of  the 
work,  rather  than  the  church  Itself,  was  the 
object  of  the  testator's  bounty. 

(February  8,  1904.) 

BILL  for  the  construction  of  the  will 
of  Sarah  Emeline  Acly,  deceased.  Con- 
8truction  favorable  to  heirs  at  law  and  next 
of  kin. 

The  facts  are  stated  in  the  opinion. 

Messrs,  Van  Slyck  ft  Mnmf ord  for 
complainants. 

Messrs,  Gomstock  ft  Gardner  and 
Joseph  O.  Sweeney,  for  respondents: 

The  legal  effect  of  a  consolidation  upon 
the  consolidating  corporations  is  now  estab- 
lished beyond  question  to  be  a  dissolution 
of  the  consolidating  companies  and  the  for- 
mation of  an  entirely  new  and  distinct  cor- 
poration. 

2  Cook,  Stock  &  Stockholders  A  Corp. 
Law,  3d  ed.  p.  1544;  Shields  v.  Ohio,  95  U. 
S.  319,  24  L.  ed.  357;  Atlantic  d  G.  R,  Co. 
V.  Georgia,  98  U.  S.  359,  25  L.  ed.  185; 
Clearwater  v.  Meredith,  1  Wall.  25,  17  L. 
ed.  604;  State  v.  Maine  C.  R.  Co.  68  Me. 
488,  96  U.  S.  499,  24  L.  ed.  836;  McMahan 
V.  Morrison,  16  Ind.  172,  79  Am.  Dec.  418; 
People  ea>  rel.  New  York  Phonograph  Co. 
V.  Rice,  67  Hun,  486,  11  N.  Y.  Supp. 
249,  Affirmed  in  128  N.  Y.  591,  28  N.  E. 
251;  People  V.  New  York  C.  d  8t.  L.  R. 
Co.  129  N.  Y.  474,  15  L.  R.  A.  82,  29  N.  E. 
959. 

The  liability  of  a  testamentary  gift  to 
lapse  by  reason  of  the  decease  of  its  ob- 
ject in  the  testator's  lifetime  is  a  neces- 
sary consequence  of  the  ambuHtory  nature 
of  wills;  which,  not  taking  effect  until  the 
death  of  the  testator,  can  communicate  no 
benefit  to  persons  who  previously  die. 

1  Jarman,  Wills,  6th  ed.  333. 

A  codicil  does  not,  by  its  republishing 
operation,  revive  a  devise  or  bequest  the  ob- 
ject of  which  has  previously  died  in  the 
testator's  lifetime. 

I  Jarman,  Wills,  Randolph  &  T.'s  ed.  p. 
374;   Rymer  v.  Stanfield  [1895]    1   Ch.   19, 

64  L.  J.  Ch.  N.  S.  86.  12  Reports,  22,  71 
L.  T.  N.  S.  690,  43  Week.  Rep.  87. 
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The  fact  that  this  is  a  gift  charitable  in 
its  nature  does  not  at  all  modify  the  doc- 
trine of  lapse. 

Jarman,  Wills,  6th  ed.  p.  241. 

The  doctrine  of  lapse  applies  as  well  in 
cases  of  gifts  to  charitable  uses  as  in  the 
case  of  an  ordinary  gift,  unless  it  appears 
from  the  will  that  the  testator  intended  to 
give  to  charity  generally,  and  not  alone  to 
the  particular  institution  he  names  in  his 
will. 

Clark  V.  Taylor,  1  Drew,  642;  Rymer  ▼. 
Stanfield  [1895]  1  Ch.  19,  64  L.  J.  Ch.  N. 
S.  86,  12  Reports,  22,  71  L.  T.  N.  S.  690, 
43  Week.  Rep.  87;  Fisk  v.  Atty,  Oen.  L. 
R.  4  £q.  521 ;  Langford  v.  Qowland,  3  Giff. 
617,  9  Jur.  N.  S.  12,  10  Week.  Rep.  482; 
Re  Ovey,  L.  R.  29  Ch.  Div.  560,  64  L.  J. 
Ch.  N.  S.  762,  52  L.  T.  N.  S.  849,  33  Week. 
Rep.  821. 

If  it  appears  that  the  testator  had  but 
one  particular  object  in  mind,  and  his  pur- 
pose cannot  be  carried  out,  the  gift  must 
go  to  the  next  of  kin.  And  if  the  gift 
cannot  vest,  in  the  nrst  instance,  in  the 
donees  for  the  reason  that  no  such  donees 
can  be  found,  or  because  a  corporation  is 
dissolved,  the  court  cannot  appoint  other 
donees   cy  pr^s. 

Perry,  Tr.  5th  ed.  p.  726;  3  Pom.  Eq. 
Jur.  2d  ed.  p.  1524:  5  Am.  &  Eng.  Enc. 
Law,  2d  ed.  p.  939;  Brooks  v.  Belfast,  90 
Me.  318,  38  Atl.  222:  Merrill  v.  Hayden, 
86  Me.  134,  29  Atl.  949. 

The  intent  in  this  case  was  particular, 
and  not  general. 

Kelly  V.  Nichols,  18  R.  I.  62,  19  L.  R.  A. 
413,  25  Atl.  840;  Stratton  v.  PhvsioMf^^f- 
ical  College,  149  Mass.  506,  8  L.  R.  A.  33, 
21  N.  E.  874. 

Bouslas,  J.,  delivered  the  opinion  of  the 
court : 

This  bill  is  brought  by  the  trustees  un- 
der the  will  of  Sarah  Emeline  Acly  to  ob- 
tain a  construction  of  the  will.  The  ad- 
verse parties  in  interest  are  the  Rector, 
Church  Wardens,  and  Vestrymen  of  St. 
Matthew's  church  in  the  City  of  New  York, 
a  corporation  created  under  the  laws  of  the 
state  of  New  York,  on  the  one  hand,  and 
Joseph  C.  Sweeney,  administrator  upon  the 
estate  of  Albert  J.  Acly  and  Horace  Hurl- 
butt,  Jr.  (the  said  Acly  and  Hurlbutt  hav- 
ing been  the  sole  heirs  at  law  and  next  of 
kin  of  the  testatrix  at  the  time  of  her 
death),  on  the  other.  The  case  was  heard 
upon  bill  and  answers,  from  which,  and  by 
stipulation  filed,  the  following  material 
facts  appear:  The  will  was  executed  No- 
vember 30,  1888.  After  a  direction  to  pay 
debts,  and  a  provision  for  the  burial  of  the 
testatrix,  it  gives  a  legacy  to  her  grandson, 
and  then  devises  and  bequeaths  the  residue 
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of  her  estate  to  trustees  for  the  following 
purposes,  namely:  "I  direct  my  said  trus- 
tees to  convert  all  my  diamonds,  silverware, 
and  personal  effects  into  money,  and  to  in- 
vest the  same  and  reinvest  when  necessary, 
in  first  class  real-estate  mortgages,  and  to 
hold  the  same  for  and  during  the  natural 
life  of  my  son,  Albert  Joumeay  Acly  of 
said  Providence.  And  I  direct  my  said 
trustees  to  pay  the  income  from  said  in- 
vestment unto  my  said  son  Albert  during 
his  natural  life,  and  at  his  decease  to  pay 
the  principal  thereof  unto  Saint  Ann's 
Church  for  Deaf  Mutes  in  the  city  of  New 
York,  Rev.  Thomas  Gallaudet  being  now 
rector  of  said  church.  I  direct 'my  said 
trustee,  to  convert  the  remainder  of  all  my 
estate  into  money,  and  to  invest  thereof  a 
sum  not  exceeding  six  thousand  dollars  in 
a  house  and  lot,  either  in  city  or  country, 
as  my  said  son  Albert  may  desire,  to  be 
used  by  my  said  son  for  his  home  during  his 
natural  life  free  of  rent.  And  I  direct  my 
said  trustees  to  hold  said  house  and  lot  dur- 
ing the  natural  life  of  my  son,  and  to  permit 
him  to  use  the  same  as  aforesaid.  At  the 
decease  of  my  said  son  I  direct  my  said 
trustees  to  convey  said  house  and  lot  in  fee 
simple  unto  said  Saint  Ann's  Church  for 
Deaf  Mutes  in  the  City  of  New  York.  All 
the  rest  and  residue  of  my  said  converted 
estate  I  direct  my  said  trustees  to  invest 
in  United  States  government  bonds,  and  to 
pay  the  yearly  income  thereof  unto  my  said 
son  Albert  Joumeay  Acly  for  and  during 
the  term  of  his  natural  life,  and  also  to 
pay  unto  him  such  portion  or  portions  of 
the  principal  thereof  as  may  at  any  time 
seem  to  them  necessary  on  account  of  sick- 
ness of  my  said  son.  At  the  decease  of  said 
Albert  Joumeay  Acly,  I  direct  my  said 
trustees  to  transfer  said  United  States  gov- 
ernment bonds  unto  the  aforesaid  Saint 
Ann's  Church  for  Deaf  Mutes  in  the  City 
of  New  York."  January  3,  1898,  the  testa- 
trix executed  a  codicil  to  her  will,  in  which 
she  made  no  provisions  pertinent  to  this 
case,  except  to  enlarge  the  powers  of  the 
trustees  to  appropriate  the  principal  of  the 
trust  fund  for  the  support  of  her  son.  Mrs. 
Acly  died  February  8,  1902,  and  her  son, 
Albert  J.  Acly,  died  March  22,  1903.  At  the 
time  that  the  will  of  Mrs.  Acly  was  exe- 
cuted there  was  in  existence  a  corporation 
organized  under  the  laws  of  the  state  of 
New  York  by  the  name  of  "The  Rector, 
Church  Wardens,  and  Vestrymen  of  Saint 
Ann's  Church  for  Deaf  Mutes  in  the  City 
of  New  York."  This  church  carried  on  a 
special  and  peculiar  religious  work  for  the 
benefit  of  deaf  mutes.  It  was  organized  as 
a  Protestant  Episcopal  church.  Of  this 
church  Mrs.  Acly  was  at  one  time  a  mem- 
ber and  communicant,  and  in  it  she  was ; 
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greatly  interested.  Rev.  Thomas  Gallau- 
det was,  at  the  time  of  the  will,  its  rec- 
tor, and  it  is  admitted  that  this  was  proo- 
ably  the  corporation  intended  to  be  desig- 
nated by  the  testatrix  by  the  phrase,  "Saint 
Ann's  Church  for  Deaf  Mutes  in  the  City 
of  New  York."  At  the  time  of  the  execu- 
tion of  the  will  this  corporation  owned  a 
church  building  on  Eighteenth  street,  near 
Fifth  avenue,  in  the  city  of  New  York.  In 
the  year  1896  this  corporation  sold  its 
church  and  other  property  on  Eighteenth 
street,  and  the  church  building  was  torn 
down.  The  corporation  purchaaed  lots  in 
West  148th  and  149th  streets,  in  said  city, 
and  had  plans  prepared  for  the  construction 
of  a  new  church  building  thereon.  There- 
after, until  the  year  1897,  the  work  of  the 
church  was  to  a  great  extent  diminished, 
but  it  still  maintained  services,  and  the 
Rev.  Thomas  Gallaudet  continued  as  its 
rector.  In  the  year  1897  this  corporation 
became  consolidated  with  another  corpora- 
tion, known  as  "The  Rector,  Church  War- 
dens, and  Vestrymen  of  Saint  Matthew's 
Church  in  the  City  of  New  York,"  also  a 
Protestant  Episcopal  church.  This  consol- 
idation was  effected  in  accordance  with  the 
Laws  of  New  York  of  1895,  p.  484,  chap. 
723,  §  12,  as  amended  by  the  Laws  of  1896, 
p.  23,  chap.  56.  As  the  first  step  in  this 
consolidation,  the  two  corporations,  on  the 
14th  day  of  June,  1897,  made  an  agreement 
in  writing  in  which  it  was  recited  that  they 
were  desirous  of  uniting  and  consolidating 
into  a  single  corporation.  By  the  terms  of 
this  agreement  the  name  of  the  consoli- 
dated corporation  was  to  be  "The  Rector, 
Church  Wardens,  and  Vestrymen  of  Saint 
Matthew's  Church  in  the  City  of  New 
York."  It  was  to  belong  to  the  Protestant 
Episcopal  Church  in  the  United  States  of 
America.  The  new  corporation  was  to  as- 
sume and  carry  on  the  special  work  among 
deaf  mutes  theretofore  carried  on  by  St. 
Ann's  church,  by  providing  for  them  sign 
services  and  pastoral  ministrations  until  a 
building  for  this  special  purpose  should  be 
ready  for  occupancy.  The  present  status 
and  rights  of  the  rector  emeritus  of  St. 
Ann's  church  were  to  be  maintained  and 
continued.  The  sum  of  $25,000  was  to  be 
utilized  in  the  erection  of  a  church  build- 
ing upon  two  of  the  lots  owned  by  St.  Ann's 
church,  unless  it  should  be  determined  to 
sell  said  two  lots,  in  which  event  the  pro- 
ceeds were  to  be  devoted  to  the  purchase 
of  another  site  upon  which  to  erect  said 
church  building.  The  church  building  so 
erected  was  to  be  known  as  "Saint  Ann's 
Church  for  Deaf  Mutes  in  the  City  of  New 
York,"  and  was  to  be  devoted  to  the  sole 
and  exclusive  use  of  deaf  mutes,  and  to  be 
maintained,  so  far  as  not  self-supporting^ 
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by  the  consolidated  corporation.  This 
agreement  received  the  approval  of  the  bish- 
op and  of  the  standing  committee  of  the 
Protestant  Episcopal  diocese  of  New  York. 
Proceeding  in  accordance  with  the  statute 
referred  to,  both  corporations  petitioned 
the  supreme  court  of  the  state  of  New  York 
for  their  "union  and  consolidation"  into  a 
single  corporation,  and  upon  these  peti- 
tions it  was  ordered  and  adjudged  that  the 
agreement  be  approved  and  confirmed,  and 
that  the  two  corporations  be  "united  and 
consolidated  into  a  single  corparation;" 
which  new  corporation  should  be  vested  with 
all  the  estate,  rights,  and  property  belong- 
ing to  either  of  the  petitioning  corpora- 
tions. Upon  the  entry  of  the  order  of  con- 
solidation the  same  was  recorded  in  the  of- 
fice of  the  clerk  of  the  supreme  court  in 
the  manner  provided  by  laW,  and  also  in 
the  ofiice  of  the  register  of  the  county  of 
New  York.  This  record  was  made  in-  Oc- 
tober, 1897.  By  this  order  certain  per- 
sons, some  of  whom  were  vestrymen  of  the 
original  St.  Matthew's  church,  and  some 
of  whom  were  vestrymen  of  the  original  St. 
Ann's  church,  were  made  vestrymen  of  the 
new  corporation.  Immediately  after  the 
consolidation  the  consolidated  corporation, 
one  of  these  respondents,  proceeded  to  car- 
ry out  the  terms  of  the  agreement  between 
the  two  previous  corporations,  and  in  the 
same  year  made  a  contract  for  the  erection 
of  a  church  building  on  certain  of  the  lots 
belonging  to  St.  Ann's  church  on  West  148th 
street,  in  the  city  of  New  York.  The  church 
building  was  duly  erected,  and  was  conse- 
crated by  the  name  of  "Saint  Ann's  Church 
for  Deaf  Mutes  in  the  City  of  New  York." 
The  Rev.  Thomas  Gallaudet  was  made  the 
rector  emeritus  of  the  respondent  corpora- 
tion and  the  vicar  of  St.  Ann's  church, 
which  offices  he  continued  to  hold  up  to  the 
time  of  his  death,  in  the  year  1902.  The 
respondent  corporation  has  ever  since  car- 
ried on,  and  still  carries  on,  the  precise 
special  work  for  deaf  mutes  which  was  for- 
merly carried  on  by  St.  Ann's  church,  and 
the  respondent  corporation  defrays  all  the 
expenses  of  the  work. 

There  now  remains  in  the  hands  of  the 
trustees  of  the  trust  estate  bequeathed  by 
Mrs.  Acly  the  siun  of  about  $7,500.  This 
fund  is  claimed  by  the  respondents  Joseph 
C.  Sweeney,  administrator,  and  Horace 
Hurl  butt,  Jr.,  as  intestate  estate  of  Sarah 
Emeline  Acly,  and  by  the  respondent  cor- 
poration St.  Matthew's  church  as  the  rep- 
resentative of  St.  Ann's  church  named  in 
the  will.  It  is  not  disputed,  and  we  have 
no  doubt,  upon  the  facts  stated,  that  the 
original  body  whose  corporate  name  was 
"The  Rector,  Church  Wardens,  and  Ves- 
trymen of  St^  Ann's  Church  for  Deaf  Mutes 
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in  the  City  of  New  York"  was  intended  by 
the  testatrix  as  the  legatee  mentioned  in 
the  will  by  the  name  "Saint  Ann's  Church 
for  Deaf  Mutes  in  the  City  of  New  York," 

The  contest  is  upon  two  questions:  First. 
Is  the  respondent  St.  Matthew's  church  en- 
titled to  claim  the  legacy  upon  the  ground 
that  to  all  intents  and  purposes  it  is  or 
comprises  in  itself  the  same  identical  or- 
ganization to  which  the  will  directs  the 
trust  fund  to  be  paid?  Secondly.  If  not, 
has  the  legacy  to  Saint  Ann's  church  lapsed, 
or  can  the  trust  be  administered  cy  prist 

We  think  the  first  question  can  only  be 
answered  affirmatively  if  the  original  lega- 
tee still  existed  as  a  legal  person  after  the 
consolidation  of  it  with  the  original  St. 
Matthew's  church.  This  consolidation  was 
made  before  the  death  of  the  testatrix,  and 
unless  the  legatee  was  in  being  at  the  time 
of  the  death  the  l^acy  never  vested,  and  it 
never  acquired  any  rights  to  transmit  to 
a  successor.  What,  then,  was  the  l^al 
effect  of  the  consolidation  of  St.  Ann's 
church  and  St.  Matthew's  church  upon  the 
corporate  existence  of  the  original  bodies? 
These  corporations  were  creatures  of  the 
laws  of  the  state  of  New  York.  They  orig- 
inated and  continued  by  virtue  of  those 
laws,  and  the  question  must  be  determined 
by  reference  to  the  law  under  which  they 
existed.  The  statute  under  which  the  con- 
solidation was  made  (Laws  1896,  chap.  66, 
p.  23),  which  went  into  effect  F^ruary  29, 
1896,  provides  that  upon  petitions  by  two 
incorporated  churches,  and  after  a  hearing, 
the  court  may  make  an  order  for  the  con- 
solidation of  the  corporations,  "specifying 
the  name  of  such  new  corporation,"  etc. 
"When  such  an  order  is  made  and  duly  en- 
tered, the  persons  constituting  such  corpo- 
rations shall  become  an  incorporated  church 
by,  and  said  petitioning  churches  shall  be- 
come consolidated  imder,  the  name  desig- 
nated in  the  order.  .  .  .  And  all  €he 
estate,  rights,  powers,  and  property  of  what- 
soever nature  belonging  to  either  corpora- 
tion shall,  without  further  act  or  deed,  be 
vested  in  and  transferred  to  the  new  cor- 
poration as  they  were  vested  in  or  belonged 
to  the  former  corporations,  and  the  said 
new  corporation  shall  be  liable  for  all  the 
debts  and  liabilities  of  the  former  corpora- 
tions in  the  same  manner  and  as  effectually 
as  if  said  debts  or  liabilities  had  been  con- 
tracted or  incurred  by  the  new  corporation. 
A  certified  copy  of  such  order  shall  be  re- 
corded in  the  book  for  recording  certifi- 
cates of  incorporation  in  each  county 
clerk's  office  in  which  the  certificate  of  in- 
corporation of  each  consolidating  church 
was  recorded,"  etc.  This  statute  provides 
for  the  creation  of  a  new  corporation,  and 
the  transfer  to  it  of  the  membership,  prop- 
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erty,  rights,  and  obligations  of  the  former 
corporations.  We  do  not  see  how  a  cor- 
poration can  be  held  to  exist  in  law  after 
the  power  which  has  created  it  has  taken 
from  it  all  its  membership,  property,  and 
powers,— everything  which  constituted  its 
legal  personality.  The  question  arose  in 
People  ea  rel.  New  York  Phonograph  Co,  v. 
JBtoe,  57  Hun,  486,  11  N.  Y.  Supp.  249,  upon 
exactly  similar  provisions  in  a  statute  per- 
mitting the  consolidation  of  business  corpo- 
rations. The  court  says:  "It  is  true  that 
the  two  consolidating  bodies  were  corpora- 
tions in  full  life  until  they  formed  •  .  .  the 
new  corporation.  Then  they  ceased  .  .  . 
to  exist.  It  was  for  this  very  purpose  that 
they  executed  the  agreement, — ^the  purpose 
to  end  their  own  existence  and  to  form  a 
new  person.  Whenever  they  form  the  new 
corporation,  their  own  corporate  existence 
ceases.  The. new  company  is  not  a  part- 
nership of  the  two  old  companies," — citing 
Shields  v.  Ohio,  95  U.  S.  319,  24  L.  ed.  357; 
Atlantic  d  G,  R.  Co,  v.  Georgia,  98  U.  S. 
369,  26  L.  ed.  186;  Maine  0.  JB.  Co.  v. 
Maine,  96  U.  8.  499,  24  L.  ed.  836;  and 
then  referring  to  the  words  of  the  consol- 
idation act,  which  are  the  same  as  those 
in  this  act.  This  decision  was  affirmed  by 
the  court  of  appeals.  128  N.  Y.  591,  28 
N.  E.  261.  In  People  v.  New  York,  O.  & 
8t,  L,  R.  Co.  129  N.  Y.  474,  16  L.  R.  A.  82, 
29  N.  E.  961,  the  latter  court  had  before 
them  a  similar  question,  and  incidentally 
reaffirmed  the  decision  in  People  ea  ret. 
New  York  Phonograph  Co,  v.  Rice.  On 
page  482,  129  N.  Y.,  page  88,  16  L.  R.  A., 
and  page  961,  29  N.  E.,  Judge  Andrews 
says:  "This  decision  accords  with  the  gen- 
eral current  of  authority  to  the  effect  that 
statutes  for  the  consolidation  of  domestic 
corporations  are  to  be  treated  as  acts  of 
incorporation,  and  that,  on  consolidation  be- 
ing effected  under  their  provisions,  the  con- 
stituent companies,  unless  such  an  intention 
is  excluded  by  the  language  of  the  statute, 
are  deemed  to  be  dissolved,  and  their  pow- 
ers and  faculties,  to  the  extent  authorized, 
become  vested  in  the  consolidated  company 
as  a  new  corporation  created  by  the  act  of 
consolidation;''  citing  in  addition  to  the 
oases  cited  in  People  eat  rel.  New  York 
Phonograph  Co,  v.  Rice,  Bishop  v.  Brain- 
erd,  28  Conn.  289;  McMahan  v.  Morrison, 
16  Ind.  172,  79  Am.  Dec.  418;  Clearwater 
V,  Meredith,  1  Wall.  25,  17  L.  ed.  604; 
Central  R.  d  Bkg.  Co.  v.  Georgia,  92  U.  S. 
665,  23  L.  ed.  757.  These  authorities  are 
sufficient  to  support  the  contention  of  the 
bpfr«  at  l«w  that  the  original  legatee  named 
in  the  will  ceased  to  exist  when  the  new 
corporation  was  formed. 

The  respondent  corporation  cites  two 
eases  in  this  connection,  but  neither  of 
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them  is  in  point,  upon  the  construction  of 
the  New  York  statute.  In  Coldwell  v. 
Holme,  2  Smale  &  G.  31,  23  L.  J.  Ch.  N. 
S.  694,  18  Jur.  396,  a  society  which  an- 
swered  the  description  in  the  will  had 
ceased  to  exist  before  the  will  was  made, 
and  a  society  subsequently  established  for 
the  same  purposes,  but  differently  name^, 
was  given  the  legacy.  The  ground  of  the 
decision  was  that,  though  imperfectly  an- 
swering the  description,  the  latter  society 
must  have  been  intended  by  the  testatrix. 
The  vice  chancellor  says:  **It  would  be  pro- 
ceeding on  a  very  unsound  principle  in  a 
case  in  which  there  is  and  was  at  the  date 
of  the  will  but  one  society  at  all  answer- 
ing the  description,  if,  in  the  absence  of 
any  evidence  to  justify  such  a  conclusion, 
I  were  to  assume  that  the  testatrix  was  ig- 
norant that  the  society  of  which  she  had 
been  a  member  had  been  dissolved,  and  ig- 
norant also  that  there  was  a  society  in  ex- 
istence similar  in  name  and  identical  in 
purpose."  In  Rosea  v.  Jacobs,  98  Mass.  65. 
the  question  was  whether  the  legatee  men- 
tioned in  the  will  had  become  extinct,  and 
the  court  held  that  it  still  existed.  Says 
Judge  Gray  (p.  73) :  "It  was  strongly  ar- 
gued that,  although  the  formal  organiza- 
tion of  the  trustees  had  been  kept  up,  yet 
they  had  been  dissolved,  and  had  lost  their 
corporate  existence  by  the  dissolution  of 
the  religious  society,  to  hold  and  manage 
the  property  of  which  was  the  sole  object 
of  their  incorporation.  But  the  facts  of 
the  case  do  not  seem  to  us  to  support  this 
position." 

Nor  can  it  be  held  that,  because  a  certain 
department  of  the  work  of  the  respondent 
corporation  is  identical  with  that  which 
was  carried  on  by  the  legatee,  the  codicil, 
of  a  later  date  than  the  date  of  the  consoli- 
dation, substituted  this  branch  of  the  re- 
spondent corporation  for  the  corporation 
named  in  the  will.  The  codicil  does  not 
mention  the  residuary  legatee  of  the  trust 
fund,  and  contains  nothing  to  indicate  the 
intention  of  the  testatrix  in  that  regard. 
A  codicil  does  not,  by  its  republishing  oper- 
ation, revive  a  devise  or  bequest,  the  object 
of  which  has  died  in  the  testator's  lifetime. 
1  Jarman,  Wills,  Randolph  ft  T.'s  ed.  374; 
Stilwell  v.  Mellersh,  20  L.  J.  Ch.  N.  S.  356; 
Rymer  v.  Stanfield  [1896]  1  Ch.  19,  64  L. 
J.  Ch.  N.  S.  86,  12  Reports,  22,  71  L,  T. 
N.  S.  690,  43  Week.  Rep.  87. 

We  come,  then,  to  the  second  question, — 
whether  or  not  the  case  presented  demands 
the  exercise  of  the  power  of  the  court  to 
make  a  oy  pris  application  of  a  charitable 
gift.  That  the  gift  is  a  charitable  one  can- 
not be  contested.  It  is  well  settled  that  a 
Christian  church,  lawfully  existing,  it  a 
charity  in  the  sense  of  the  statute  of  43 
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Eliz.  chap.  6;  2  Redf.  Wills,  601;  Potter  v. 
Thornton,  7  R.  I.  252.  But  the  question  is 
not  concluded  by  that  circumstance.  Gifts 
to  charitable  institutions  may  lapse,  as  ^ell 
as  gifts  to  natural  persons.  The  law  is  well 
stated  in  Tcele  v.  Bishop  of  Derry,  168 
Mass.  341,  38  L.  R.  A.  629,  60  Am.  St. 
Rep.  401,  47  N.  E.  422,  as  follows:  "The 
difficulty  in  this  case,  and  generally  in 
cases  like  it,  is  one  of  construction, — ^to  find 
out  the  intention  of  the  testatrix.  When 
that  is  arrived  at,  the  rules  of  law  which 
apply  seem  to  be  pretty  well  settled.  If  it 
appears  from  the  will  that  the  intention  of 
the  testatrix  was  that  her  property  should 
be  applied  to  a  charitable  purpose  whose 
general  nature  is  described  so  that  a  gen- 
eral charitable  intent  can  be  inferred,  then 
if,  by  a  change  of  circiimstances  or  in  law, 
it  becomes  impracticable  to  administer  the 
trust  in  the  precise  manner  provided  by  the 
testatrix,  the  doctrine  of  cy  pr^8  will  be 
applied  in  order  that  the  general  charit<ible 
intent  which  the  court  regards  as  the  dom- 
inant one  may  not  be  altogether  defeated. 
.  .  .  But  if  the  charitable  purpose  is 
limited  to  a  particular  object,  or  to  a  par- 
ticular institution,  and  there  is  no  general 
charitable  intent,  then,  if  it  becomes  im- 
possible to  carry  out  the  object,  or  the  irt- 
stitution  ceases  to  exist  before  the  gift 
has  taken  effect,  and  possibly  in  some  casrs 
after  it  has  taken  effect,  the  doctrine  of  cy 
pr^s  does  not  apply;  and,  in  the  absence  of 
any  limitation  over,  or  other  provision,  the 
legacy  lapses."  Some  earlier  cases  in  Mas- 
sachusetts seem  to  have  given  the  doctrine 
of  cy  prds  a  more  general  application,  e.  g,, 
Winslow  V.  Cummings,  3  Cush.  358,  where 
the  court  found,  in  a  bequest  to  an  unin- 
corporated society  which  had  gone  out  of 
existence  at  the  date  of  the  will,  a  gift  for 
the  charitable  purposes  which  such  organi- 
zation had  promoted.  It  could  not  have 
been  construed  as  a  gift  to  the  society  as 
a  combination  of  individuals,  for  they  were 
not  capable  in  law  to  take  as  such.  The  ar- 
gument, therefore,  was  sound  that  the  gift 
was  to  the  objects  of  the  society,  not  to" it- 
self, and  the  court  might  well  carry  out 
the  intention  of  the  testator  by  giving  the 
legacy  to  a  trustee.  See  also  Loscomhe  r, 
Winiringham,  13  Beav.  87;  Re  Clergy  So- 
ciety, 2  Kay  &  J.  615;  Mareh  v.  Atty.  Gen, 
2  Johns.  &  H.  61,  30  L.  J.  Ch.  N.  S.  233, 
7  Jur.  N.  S.  184,  3  L.  T.  N.  8.  616.  9 
Week.  Rep.  179;  and  comments  by  Sir  J. 
W.  Chitty,  J.,  in  Rymer  v.  8ta/n field  [1895] 
1  Ch.  19,  64  L.  J.  Ch.  N.  S.  86,  12  Re- 
ports, 22,  71  L.  T.  N.  S.  590,  43  Week. 
Rep,  87.  In  Bliss  v.  American  Bible  Soci- 
ety, 2  Allen,  334,  the  supreme  court  of  Mas- 
sachusetts went  further,  and  held,  though 
atinj  no  authority  but  Winslow  v.  Cum- 
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mings:  **The  bequest  being  to  a  charity, 
the  object  of  which  can  be  distinctly  as- 
certained, it  is  valid,  and  will  be  sustained 
by  the  court,  although  the  legatee  is  incap- 
able, by  reason  of  original  want  of  cor- 
porate capacity,  or  from  its  corporate  ex- 
istence having  terminated,  of  undertaking 
to  execute  the  trust."  The  rule  laid  down 
in  Teele  v.  Bishop  of  Derry  restricts  these 
general  expressions,  and  is  approved  in  But- 
lard  v.  Shirley,  163  Mass.  669,  660,  12  L.  R. 
A.  110,  27  N.  E.  766;  and,  furthermore,  it 
is  in  accord  with  the  courts  and  text  writ- 
ers, generally,  in  England  and  in  this  coun- 
try. So  2  Perry  on  Trusts,  §  726,  states 
the  rule  as  follows:  ''If  it  appears  from 
the  construction  of  the  whole  instrument 
that  the  gift  was  for  a  particular  purpose 
only,  and  that  there  was  no  general  char- 
itable intention,  the  court  cannot  by  con- 
struction apply  the  gift  cy  pr^s  the  orig- 
inal purpose.  If,  therefore,  it  appears  that 
the  testator  had  but  one  particular  object 
in  mind,  as  to  build  a  church  at  W.,  and 
his  purpose  cannot  be  carried  out,  the  gift 
must  go  to  the  next  of  kin.  And  if  the 
gift  cannot  vest  in  the  first  instance  in  the 
donees,  for  the  reason  that  no  such  donees 
can  be  found,  or  because  a  corporation  is 
dissolved,  the  court  cannot  appoint  other 
donees  cy  pris,'* — quoting  Carter  ▼.  Balfour, 
19  Ala.  814;  Marsh  v.  Means,  3  Jur.  N.  S. 
790;  Atty,  Gen,  v.  Pawer,  1  Ball  &  B.  146; 
Fisk  Y.  Atty,  Gen.  L.  R.  4  Eq.  521.  To 
the  same  effect,  see  1  Jarman.  Wills,  6th 
ed.  241;  2  Pom.  Eq.  2d  ed.  1524;  6  Am.  ft 
Eng.  Enc.  Law,  2d  ed.  p.  939.  The  leadirg 
case  in  England  is  Clark  v.  Taylor,  1  Drew. 
642,  decided  in  1863,  which  held  that  "there 
is  one  class  of  cases  in  which  there  is  a 
gift  to  charity  generally,  indicative  of  a 
general  charitable  purpose,  and  pointing 
out  the  mode  of  carrying  it  into  effects  If 
that  mode  fails,  the  court  says  the  general 
purpose  of  charity  shall  be  carried  out. 
There  is  another  class  in  which  the  testa- 
tor shows  an  intention,  not  of  general  char- 
ity, but  to  give  to  some  partioular  insti- 
tution, and  then,  if  it  fails  because  there 
is  no  such  institution,  the  gift  does  not  go 
to  charity  generally.  That  distinction  is 
clearly  recognized,  and  it  cannot  be  said 
that  wherever  a  gift  for  any  charitable 
purpose  fails  it  is  nevertheless  to  go  to 
charity."  "This  case,"  says  the  Lord  Chan- 
cellor, in  Rymer  v.  Stan  field  [1895]  1  Ch. 
19,  64  L.  J.  Ch.  N.  S.  8tt,  12  Reports,  22, 
71  L.  T.  N.  S.  690,  43  Week.  Rep.  87,  de- 
cided in  1895,  "has  been  followed  ever 
since."  Chief  Justice  Durfee,  in  Pell  v. 
Mercer,  14  R.  I.  412,  affirms  the  rule.  He 
says  (p.  438)  :  "If,  however,  the  trust  is 
for  some  particular  purpose,  which  has 
been  accomplished  before  the  trust  becomes 
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ayailable,  or  which  Is  impracticable,  there  a 
cy  pr^  application  is  more  questionable; 
but  even  then,  if  it  be  dear  that  a  general 
charitable  intent  has  simply  taken  form  in 
a  particular  purpose,  the  court  will  best 
carry  out  the  will  of  the  donor  by  applying 
his  donation  to  some  other  purpose  which 
is  as  nearly  as  possible  akin  to  the  purpose 
which  is  named." 

Counsel  for  the  respondent  corporation 
refers  to  several  Rhode  Island  cases.  Wood 
V.  Hammond,  16  R.  I.  108,  113,  17  Atl. 
324,  18  Atl.  198,  presented  the  question  as 
to  which  of  four  corporations  the  testator 
had  designated  by  the  term  "The  Nursery," 
no  corporation  haying  existed  bearing  that 
name  at  the  time  when  the  will  was  exe- 
cuted. Following  the  principle  of  Winsloto 
y.  CummingSf  3  Cush.  368,  the  court  held 
that  "evidently  the  bequest  was  intended 
for  the  benefit  of  the  nursery  as  a  favorite 
charity,  and  should  go  to  the  corporation  as 
the  medium  through  which  the  benefit 
would  reach  its  destination."  Cody  v. 
Rhode  Island  Children's  Hospital  d  Nur- 
sery, 17  R.  I.  207,  21  Atl.  365,  was  simply 
a  case  of  imperfect  designation.  In  Almy 
v.  Jones,  17  R.  I.  265,  12  L.  R.  A.  414,  21 
Atl.  616,  it  could  not  be  doubted  that  the 
legacy  sprang  from  a  general  charitable  in- 
tent, if  the  purpose  was  a  legal  charity  at 
all.  In  8t,  Peter's  Church  v.  Brown,  21 
R.  I.  367,  43  Atl.  642,  the  court  appointed 
a  trustee  to  hold  a  legacy  given  to  an  tm- 
incorporated  religious  society.  These  cases 
evidently  afford  us  no  assistance  in  inter- 
preting this  will. 

To  apply  the  rule  to  the  present  case,  we 
do  not  find  in  the  will  of  Mrs.  Acly  any 
general  charitable  intention.  The  legatee 
named  was  a  church  to  which  she  had  be- 
longed, and  in  whose  prosperity  she  took 
great  interest;  and  it  is  impossible  for  us 
to  gather  from  any  of  her  expressions  that 
she  made  her  gift  to  the  church  because  it 
cared  for  the  religious  training  of  deaf 
mutes,  rather  than  because  of  her  affection 
for  her  former  associates  who  composed  it. 
Doubtless  the  work  and  the  institution 
were  both  present  in  her  mind,  but  who 
shall  say  which  held  the  more  prominent 
place?  Where  the  will  is  silent,  we  are  not 
justified  in  substituting  our  arbitrary  con- 
jecture. The  case  of  Rymer  v.  Stanfield 
[1895]  1  Ch.  19,  04  L,  J.  Ch.  N.  S.  86,  12 
Reports,  22,  71  L.  T.  N.  S.  690,  43  Week. 
Rep.  87,  is  quite  similar  to  this.  The  "be- 
quest there  was  "to  the  rector,  for  the 
time  being,  of  Saint  Thomas  Seminary,  for 
the  education  of  priests  in  the  diocese  of 
Westminster,  for  tiie  purposes  of  such  sem- 
inary, £6,000."  The  seminary  was  discon- 
tinued before  the  testator's  death,  and  the 
students  were  removed  to  another  seminary, 
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which,  as  part  of  its  work,  educated  priests 
for  the  diocese  of  Westminster.  It  was  held 
by  Chitty,  J.,  that  the  gift  was  confined  to 
the  particular  institution,  and  lapsed;  and 
this  decision  was  affirmed  on  appeal.  The 
case  of  Merrill  v.  Hoyden,  86  Me.  133,  29 
Atl.  949,  presents  many  points  of  similar- 
ity to  the  case  at  bar.  The  bequest  to  be 
construed  was:  "I  give,  bequeath,  and  de- 
vise to  my  daughter  Maria  K.,  all  the  prop- 
erty of  which  I  shall  die  possessed,  to  hold 
during  her  life  the  income  thereof  and  so 
much  of  the  principal  as  she  shall  need 
to  be  spent  by  her ;  and  the  residue,  both  of 
the  principal  and  income,  that  shall  be 
left  at  the  decease  of  said  Maria,  I  give 
and  devise  to  the  Maine  Free  Baptist  Home 
Missionary  Society."  The  society  named 
existed  at  the  date  of  the  will,  but  before 
the  testator's  death,  by  authority  of  an  act 
of  the  legislature,  it  had  transferred  all  its 
property  to  the  Maine  Free  Baptist  Associ- 
ation, and  thereupon,  by  force  of  said  act, 
became  extinct.  The  new  corporation,  as 
the  successor  of  the  old,  though  having 
somewhat  more  extended  objects,  claimed 
the  legacy;  but  the  court  held  that  "by  the 
extinction  of  the  Maine  Free  Baptist  Home 
Missionary  Society  (the  legatee  named  in 
the  will)  in  the  lifetime  of  the  testator  the 
legacy  to  that  society  lapsed  to  the  estate 
of  the  testator,  and,  not  having  been  other- 
wise disposed  of  by  the  wiJl,  it  descended  to 
his  heirs  as  undevised  estate."  This  deci- 
sion is  approved  in  Brooks  v.  Belfast,  90 
Me.  318,  38  Atl.  222,  where  the  whole  sub- 
ject is  exhaustively  considered. 

We  are  of  opinion,  therefore,  that  the 
legacy  lapsed  when  the  corporation  known 
as  "Saint  Ann's  Church  for  Defif  Mutes" 
ceased  to  exist,  and  that  the  fund  in  ques- 
tion, on  Mrs.  Acly's  death,  descended  to  lier 
heirs  at  law  and  next  of  kin  as  intestate 
estate. 


Walter  J.  HOWARD 

V, 

UNION  RAILROAD  COMPANY. 


(. 


.E.  I.. 


.) 


A  street  ear  company  frhlcH  removes 
from  ItK  traclcH  an  obiitrnction 
wronfffally  placed  there  by  trenpaaii- 

era  Is  not  bound  to  place  it  where  it  will 
not  be  dangerous  to  travelers  upon  the  high- 
way ;  nor  Is  It  liable  fur  such  injuries  to  a 
traveler  in  case  It  leaves  the  obstruction  In 
the  traveler's  path  after  dark,  unmarked  by 


Note. — ^As  to  liability  of  a  street  railway 
company  removing  snow  from  track  to  adjacent 
roadways  for  Injury  caused  thereby,  see.  In  this 
series,  Gerrard  y.  La  Crosse  City  R.  Co.  57  L. 
U.  A.  465. 
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liirlit,  80  that  the  traveler  comes  Into  con- 
tact with  It  to  his  injury. 

(February  18,  1904.) 

PETITION  by  plaintiflf  for  a  new  trial  of 
an  action  brought  to  recover  damages 
for  personal  injuries  alleged  to  have  been 
caused  by  defendant's  negligence,  which  had 
resulted  in  a  verdict  in  defendant's  favor. 
Denied. 

The  facts  are  stated  in  the  opinion. 

Messrs,  Comstoek  ft  Gardner  and 
William  W.  Mom,  for  plaintiff: 

It  was  the  duty  of  the  motormau  and 
conductor,  in  removing  the  mortar  bed 
from  the  right  of  way  of  the  defendant  com- 
pany, to  use  all  reasonable  care  and  effort 
to  put  it  where  it  would  not  be  a  dangerous 
obstruction  to  persons  traveling  upon  the 
street,  and  failure  to  exercise  any  care  in 
the  matter  constituted  negligence. 

The  cases  most  closely  analogous  to  the 
case  at  bar  are  cases  of  injuries  caused  to 
travelers  by  the  negligent  manner  in  whicli 
street  railway  companies  have  removed  ac- 
cumulations of  snow  from  their  tracks  and 
piled  them  upon  other  parts  of  the  streets. 
In  these  cases  it  has  been  held  that  a  street 
railway  company,  in  removing  snow  from 
its  tracks,  must  do  it  in  such  a  way  as  not 
to  form  obstructions  dangerous  to  travelers 
in  other  parts  of  the  highway. 

Boxoen  v.  Detroit  City  R.  Co,  54  Mich. 
496,  62  Am.  Rep.  822,  20  N.  W.  559; 
Smith  V.  Nashua  Street  R.  Co.  69  N.  H. 
504,  44  Atl.  133 ;  Lee  v.  Union  R.  Co.  12  R. 
I.  383,  34  Am.  Rep.  668 ;  Wallace  v.  Detroit 
City  R.  Co.  58  Mich.  231,  24  N.  W.  870. 

Messrs.  Hayea,  Eaaton«  ft  Hoffman 
for  defendant. 

Tillinshast,  J.,  delivered  the  opinion  of 
the  court : 

This  is  trespass  on  the  case  for  negli- 
gence. The  plaintiff  alleges  that  the  de- 
fendant, by  its  agents  and  servants,  who 
were  operating  one  of  its  electric  cars  on 
Academy  avenue,  a  public  highway  in  the 
city  of  Providence,  removed  a  mortar  bed, 
which  obstructed  its  track  upon  which  said 
car  was  passing,  from  the  track  to  the  east- 
erly half  of  the  roadway  of  said  avenue  at 
a  point  near  Hendrick  street,  and  that  it 
was  the  duty  of  the  defendant,  upon  remov- 
ing said  obstruction,  to  place  the  same 
where  it  would  not  interfere  with  and  caupe 
damage  to  travelers  lawfully  upon  said 
Academy  avenue.  The  plaintiff  then  alleges^ 
that,  while  lawfully  riding  on  said  avenue 
upon  a  bicycle,  subsequently  to  said  re- 
moval, and  while  in  the  exercise  of  due 
care,  he  ran  into  said  mortar  bed,  which 
had  been  negligently  placed  on  the  roadway 
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by  the  defendant  in  manner  aforesaid,  and 
was  thrown  violently  to  the  ground  and  in* 
jured.  In  his  second  count  the  plaintiff  al- 
leges that  it  became  and  was  the  duty  of 
the  defendant,  after  removing  said  obstruc- 
tion from  its  track  to  the  easterly  side  of 
the  street,  to  place  a  light  or  some  other 
signal  on  or  near  to  said  mortar  bed,  so 
that  persons  traveling  on  said  highway  in 
the  nighttime  might  be  warned  of  the  pres- 
ence of  said  obstruction.  At  the  trial  of  the 
case  in  the  common  pleas  division  a  verdict 
was  rendered  for  the  defendant  by  direction 
of  the  court,  and  the  case  is  now  before  us 
on  the  plaintiff's  petition  for  a  new  trial  on 
the  ground  that  the  court  erred  in  directing 
said  verdict. 

The  material  facts  of  the  case,  as  they 
appeared  in  evidence,  were  these:  Shortly 
before  the  happening  of  the  accident  in 
question,  which  occurred  at  about  10 
o'clock  in  the  evening  of  the  16th  day  of 
June,  1002,  some  vicious  boys  or  young  men 
had  carried  the  mortar  bed  above  referred 
to  from  a  new  building  near  by,  and  had 
placed  it  upon  the  track  of  the  defendant 
company,  which,  at  that  point,  runs  along 
the  west  side  of  the  street.  They  then  put 
out  the  electric  light  which  was  near  by, 
so  that  the  place  was  left  in  darkness.  Soon 
afterwards  a  car  of  the  defendant  company 
came  along,  and,  being  unable  to  get  by 
without  removing  the  obstruction,  the  con- 
ductor and  motorman  of  the  car  pulled  the 
mortar  bed  off  the  track,  and  left  it  in  the 
highway,  about  20  inches  away  from  the 
nearest  rail,  the  car  then  proceeding  on  its 
way.  Shortly  afterwards  the  plaintiff,  who 
was  riding  to  his  home  on  his  bicycle,  not 
being  able  to  see  the  obstruction  on  account 
of  the  darkness,  ran  into  the  same,  and  was 
thrown  from  his  wheel  and  injured.  A  lit- 
tle later  a  policeman  came  along,  and  find- 
ing the  mortar  bed  near  the  middle  of  the 
street,  moved  it  over  to  the  edge  of  the  side- 
walk and  leaned  it  over  the  curbing.  He 
then  telephoned  for  assistance,  and  two  men 
came  and  took  the  mortar  bed  away  from 
the  street  and  put  it  upon  a  vacant  lot  near 
by. 

In  view  of  these  facts,  the  only  question 
which  arises  is  whether  the  defendant  cor- 
poration can  be  held  for  the  injury  which 
the  plaintiff  sustained.  The  answer  to  this 
question  depends  upon  whether  the  defend- 
ant owed  any  duty  to  the  plaintiff  in  the 
premises ;  that  is,  whether  it  owed  the  plain- 
tiff the  duty  of  either  removing  said  ob- 
struction out  of  the  highway,  so  that  it 
would  have  been  impossible  for  the  accident 
in  question  to  have  happened,  or  of  giving 
him  some  warning  of  its  presence  in  the 
highway  by  means  of  a  light  or  otherwise. 
The  plaintiff  contends  that  such  duty  mm 
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owing  to  him  from  the  defendant,  and  that 
the  case,  for  all  practical  purposes,  stands 
the  same  as  it  would  if  the  defendant  had 
originally  placed  said  obstruction  in  the 
highway.  We  think  this  contention  is  un- 
tenable. In  removing  the  obstruction  from 
the  car  track  the  defendant  was  doing  what 
it  clearly  had  the  right  to  do  in  the  man- 
agement of  its  business  and  in  the  dis- 
charge of  its  duties  to  the  public  under  its 
charter  and  the  laws  of  the  state.  It  was 
conveying  passengers  from  one  point  to  an- 
other for  hire,  and  it  could  not  legally  be 
called  upon  to  even  temporarily  suspend  its 
business  for  the  purpose  of  clearing  a  high- 
way of  obstructions  so  that  travelers  there- 
on might  not  be  inconvenienced  or  injured. 
Having  found  an  obstruction  upon  its 
track,  it  had  the  right  to  remove  it  there- 
from, and  the  mere  fact  that  it  did  no 
more  than  remove  it  from  its  tracks  did 
not  have  the  effect  to  render  the  defendant 
liable  because  someone  else  was  subsequent- 
ly injured  by  reason  of  the  presence  of  the 
obstruction  in  the  street.  All  that  the  de- 
fendant did  was  to  remove  said  obstruction 
from  one  part  of  the  highway  to  another 
part  thereof.  It  was  in  no  way  responsible 
for  the  presence  of  the  obstruction  in  the 
highway;  and  its  removal  from  the  track, 
BO  far  as  appears,  did  not  add  to  the  danger 
incident  to  its  presence  in  the  street.  But, 
even  if  it  did,  we  fail  to  see  that  any  lia- 
bility attached  to  the  defendant  in  the 
premises.  Meeting  with  an  obstruction  in 
the  highway,  the  defendant  had  the  same 
right  that  any  ordinary  traveler  would  have 
in  similar  circumstances.  And  who  can 
doubt  that  such  a  person  has  the  right, 
upon  meeting  with  an  obstruction  in  the 
highway  which  prevents  his  lawful  prog- 
ress thereon,  to  move  it  aside  so  as  to  en- 
able him  to  proceed  T  Such  a  state  of  things 
very  frequently  happens.  A  stone  rolls 
down  from  an  embankment  and  obstructs 
the  traveled  part  of  the  road,  and  a  traveler 
who  is  passing  along  at  that  point  finds  it 
necessary,  in  order  to  proceed  with  his 
team,  to  roll  the  stone  a  little  to  one  side 
of  the  way.  He  does  so,  and  then  goes  on 
about  his  business.  Can  it  be  said,  with 
reason,  that  he  owes  any  legal  duty,  re- 
garding said  obstruction,  to  another  trav- 
eler who  may  follow  him  on  that  road  at 
some  later  period?  Take  this  illustration: 
A  box  or  package  of  merchandise  accident- 
ally falls  from  an  express  wagon  upon  one 
of  the  rails  of  the  street  railway  company 
in  the  nighttime,  and,  being  unnoticed  by 
the  driver  of  the  team,  he  passes  on  and 
leaves  it  there.  Soon  afterwards  a  car 
comes  along,  and  the  motorman,  seeing  the 
object  on  the  track,  and  seeing  that  it  is 
of  such  a  size  and  in  such  a  position  that 
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it  can  be  readily  pushed  from  the  rail  by 
pressing  the  fender  of  the  car  gently  against 
it,  does  so,  and  the  obstruction  is  so  far  re- 
moved as  not  to  interfere  with  his  progress, 
and  he  goes  on.  Shortly  afterwards  a  car- 
riage comes  along,  and,  it  being  dark,  the 
driver  fails  to  see  the  obstruction,  and  his 
horse  takes  fright  therefrom  and  runs 
away,  whereby  the  driver  is  thrown  from 
his  carriage  and  injured.  Would  the  street 
railway  company  be  liable  for  his  injuries  T 
We  think  not,  for  the  company  would  owe 
the  driver  no  legal  duty  in  the  premises. 
Take  another  illustration:  Some  person 
leaves  his  carriage  in  the  highway  in  such 
a  manner  as  to  prevent  a  person  in  another 
carriage  from  passing  without  the  removal 
of  said  first-mentioned  carriage.  Is  it  not 
^learly  the  right  of  the  traveler  whose 
progress  is  thus  interfered  with  to  remove 
the  carriage  sufficiently  to  enable  him  to 
pass  by?  And  if  another  traveler  is  subse- 
quently injured  by  coming  in  contact  with 
the  carriage  thus  removed,  is  the  person  re- 
moving it  to  be  held  liable  on  account  of 
such  injury,  simply  because  he  changed  the 
location  of  the  obstruction  from  one  part 
of  the  street  to  another?  If  so,  it  is  evi- 
dently a  new  discovery  in  the  already  over- 
worked law  of  negligence,  for  neither  the 
diligence  of  counsel  nor  the  efforts  of  the 
court  have  succeeded  in  finding  any  case  in 
support  of  such  a  proposition. 

Counsel  for  plaintiff  contends,  however, 
that  while  no  case  has  been  found  which  is 
directly  in  point,  yet  those  cases  which  hold 
that  street  railway  companies  are  liable  for 
injuries  to  travelers  caused  by  removing 
snow  from  their  tracks  and  piling  it  up  on 
other  parts  of  the  streets  so  as  to  render 
the  same  unsafe  for  travelers  are  closely 
analogous  to  the  case  at  bar,  and  that  the 
principle  of  those  cases  should  be  held  to 
be  controlling  in  this.  In  support  of  this 
contention  counsel  cites  the  following 
named  cases :  Bowen  v.  Detroit  City  R.  Co. 
54  Mich.  496,  52  Am.  Rep.  822,  20  N.  W. 
559;  Smith  v.  Vashua  Street  R,  Co.  69  N. 
H.  504,  44  Atl.  133;  Lee  v.  Uni<m  R.  Co.  12 
R.  I.  383,  34  Am.  Rep.  668;  Wallace  v.  De- 
troit City  R,  Co.  58  Mich.  231,  24  N.  W. 
870.  While  recognizing  the  correctness  of 
the  decisions  in  these  cases,  we  fail  to  see 
their  applicability  to  the  case  at  bar.  The 
difference  between  those  cases  and  the  pres- 
ent one  is  a  vital  one.  The  obstruction  to 
the  track  caused  by  the  presence  of  snow 
thereon  is  not  a  nuisance.  It  is  not  placed 
there  by  human  hands,  but  is  ^the  act  of 
God.  Being  an  obstruction  to  travel,  how- 
ever, the  railway  company  has  the  right  to 
remove  it,  and,  indeed,  is  under  obligation 
to  remove  it  as  soon  as  may  be,  so  that  the 
rights  of  the  traveling  public  may  not  be 
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interfered  with.  And  just  here  arises  its 
duty  to  the  public  who  have  occasion  to  use 
the  highway,  viz.,  that  in  removing  the 
snow  the  company  shall  not  create  a  nui- 
sance on  the  highway.  As  said  by  the  court 
in  Bowen  v.  Detroit  City  R,  Co.  supra,  54 
Mich.  500,  52  Am.  Rep.  826,  20  N.  W.  561 : 
"It  is  the  duty  of  the  company,  in  removing 
the  snow  from  its  tracks,  to  adopt  such  a 
mode  as  will  not  create  obstructions  in  the 
streets,  to  the  detriment  or  danger  of  the 
public  in  the  ordinary  use  thereof.  If  it 
can  deposit  the  snow  in  the  street  upon  the 
sides  of  its  tracks  in  such  manner  as  not 
to  interfere  with  the  use  of  the  street  as  a 
public  highway,  there  appears  to  be  no  good 
reason  why  it  may  not  adopt  that  mode  of 
disposition;  but  in  doing  so  it  cannot  be 
permitted  to  leave  it  in  ridges  or  piles  which 
would  obstruct  the  streets,  and  make  them 
xmsafe  or  dangerous  for  vehicles  to  pass 
along  or  cross  them.  Its  rights  in  this  re- 
spect are  subject,  and  not  paramount,  to 
the  rights  of  the  public  to  use  the  streets 
for  the  ordinary  purpose  of  passage,  and 
all  acts  which  create  obstructions  to  the 
use  of  the  street  by  the  public  are  unlaw- 
ful." The  cases  above  cited  are  simply  to 
the  effect  that  a  street  railway  company  is 
liable  for  a  nuisance  which  it  creates.  In 
the  case  at  bar  it  did  not  create  the  nui- 
sance in  question,  but  simply  removed  the 
nuisance,  which  it  had  the  riglit  to  do. 
Thus,  in  State  v.  White,  18  R,  I.  477,  28 
Atl.  970,  this  court  said:  "If  one  places 
an  obstruction  in  a  public  street,  an  indi- 
vidual who  is  incommoded  by  it  may  re- 
move it."  See  also  Boicden  v.  Lewis,  13  R. 
I.  191,  43  Am.  Rep.  21;  Earp  v.  Lee,  71  111. 
195;  Elliott,  Roads  k  Streets,  2d  ed.  $  660. 

For  the  reasons  above  given,  we  are  of  the 
opinion  that  the  plaintiff  did  not  show  a 
case  which  entitled  him  to  recover  in  any 
«vent,  and  hence  that  the  presiding  justice 
rightly  directed  a  verdict  for  the  defendant. 

The  plainiiffft  petitiw^  for  a  new  trial  is 
•denied,  and  the  case  remanded  to  the  Com- 
mon Pleas  Division  for  judgment  on  the 
verdict. 


John  J.  FOX 

V. 

Walter   L.   CLARKE,   Treasurer   of  Provi- 
dence. 
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1.    A  statute  maklnar  a  mnnlcipal  eor- 
poratioB  liable  for  litjarles  caused  by 


Note. — As  to  right  of  bicyclist  to  recover  for 
Injuries  caused  by  defective  highway,  see  also 
note  to  Taylor  v.  Union  Traction  Co.  47  L.  R. 
A.  280,  and  the  later  cases  in  this  series  of 
Richardson  v.  Dan  vers.  50  L.  R.  A.  127.  and 
Hendry  t.  North  Hampton,  64  L.  R.  A.  70. 
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failure   to   keep    Its    Btreets    safe   for 

travelers  "with  their  teams,  carts,  and  car- 
riages" will  not  apply  In  favor  of  one  nslng 
a  bicycle,  when  such  means  of  conveyance 
subsequently  cumes  into  use. 
2.  That  one  !■  rldiuff  a  bicrele  at  tke 
time  ke  Im  injured  by  a  defect  in  a 
hiarhTpay  will  not  preclude  his  holding  the 
municipal  corporation  liable  for  the  injuries 
If  the  highway  Is  unsafe  for  ordinary  pur- 
poses of  travel. 

(December  21,  1908.) 

MOTION  by  defendant  for  new  trial  after 
verdict  in  plaintiff's  favor  in  an  action 
brought  to  recover  damages  for  personal  in- 
juries alleged  to  have  been  caused  by  de- 
fendant's negligence.     Ora/nted. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Franoia  Colwell  and  Albert 
A.  Baker  for  defendant. 

Messrs.  J.  W.  Hoffan  and  P.  S« 
Knaner,  for  plaintiff: 

The  city  is  bound  to  keep  its  highways 
and  streets  safe  and  convenient  for  travel- 
ers properly  using  them  in  the  ordinary 
and  usual  manner. 

General  Laws,  chap.  72,  p.  244;  McOlos- 
key  V.  Moies,  19  R.  I.  297,  33  Atl.  225; 
Seamons  v.  Fitts,  20  R.  I.  443,  40  Atl.  3. 

The  statute  has  been  construed  so  as  rea- 
sonably to  protect  the  traveler  lawfully  us- 
ing the  highway. 

Gregory  v.  Adams,  14  Gray,  242;  Hardy 
V.  Keene,  52  N.  H.  370. 

The  wording  is,  "safe  for  travelers  with 
their  teams,  carts,  and  carriages."  We 
find  no  statute  anywhere  requiring,  direct- 
ly, that  streets  or  sidewalks  be  kept  safe 
for  pedestrians.  Yet  it  is  particularly 
noticeable  that  where  such  recovery  has 
been  allowed  by  the  court,  it  has  been  based 
on  this  particular  5  1  of  chapter  72. 

Hampson  v.  Taylor,  15  R.  I.  83,  8  Atl. 
331,  23  Atl.  732;  McCloskey  v.  Moies,  19 
R.  I.  297,  33  Atl.  226. 

A  strict  construction  of  the  section  would 
allow  recovery  only  on  failure  to  "repair 
or  amend"  the  street  itself;  yet  the  court 
has  found  no  difficulty  in  holding  that  an 
obstruction  in  the  street,  and  not  a  part 
of  the  highway  itself,  or  even  an  object 
therein  not  in  any  way  injurious  to  ve- 
hicles, but  simply  calculated  to  frighten 
horses,  will  render  the  city  liable. 

Teaw  V.  Williams,  15  R.  I.  20,  23  Atl. 
33;  Sauthof  v.  Granger,  19  R.  I.  606,  35 
Atl.  300;  Bennett  v.  Fifield,  13  R.  I.  139, 
43  Am.  Rep.  17;  Williams  v.  Tripp,  11  R. 
I.  447;  Gregory  v.  Adams,  14  Gray,  242. 

While  a  town  is  liable  only  by  statute,  a 
greater  duty  devolves  upon  a  city  by  im- 
plication because  of  the  greater  amount  of 
travel,  and  more  varied  modes  of  use  made 
of  the  streets  and  highways. 
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2  Dill.  Mun.  Corp.  908;  4  Am.  &  Eng. 
Enc.  Law,  2d  ed.  p.  16;  Elliott,  Roads  & 
Streets,  pp.  634,  635. 

The  use  of  a  bicycle  in  the  streets  as  a 
means  of  locomotion,  is  proper  and  legiti- 
mate. 

Williams  ▼.  Tripp,  11  R.  I.  464;  Hamp- 
0on  V.  Taylor,  15  R.  I.  83,  8  AtL  331,  23 
Atl.  732;  McCloskey  v.  Maiea,  19  R.  I.  297, 
33  Atl.  225;  Seamons  ▼.  Fitta,  20  R.  I.  443, 
40  Atl.  3. 

A  bicycle  is  "a  carriage  or  vehicle 
which  carries  a  person  mounted  upon  it, 
and  which  is  propelled  and  driven  by -him." 

State  V.  Collins,  16  R.  I.  371,  3  L.  R.  A. 
394,  17  Atl.  131;  Holland  v.  Bartch,  120 
Ind.  46,  16  Am.  St.  Rep.  307,  22  N.  E.  83. 

The  defect  found  in  this  case  would  be 
dangerous  to  a  team,  horse,  or  foot  traveler. 

McCloskey  v.  Moies,  19  R.  I.  297,  33  Atl. 
226;  Seamons  v.  Fitts,  20  R.  I.  443,  40  Atl. 
3,  Reaffirmed  in  21  R.  I.  236,  42  Atl.  863; 
Carroll  v.  Allen,  20  R.  I.  641,  40  AtL  419. 

Stiness,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  plaintiff  brings  this  suit  against  the 
city  of  Providence  for  breach  of  its  duty  in 
suffering  and  permitting  Francis  street  to 
become  unsafe  and  dangerous  for  travelers. 
The  plaintiff  was  riding  a  bicycle,  and  he 
alleges  that  he  rode  into  a  hole  or  depres- 
sion which  had  been  worn  in  the  traveled 
part  of  the  street,  so  that  he  was  thrown 
from  his  bicycle  and  injured.  The  defend- 
ant made  two  requests  for  instruction  to 
the  jury: 

"(1)  The  plaintiff  cannot  recover,  be- 
cause a  bicycle  is  not  a  team,  cart,  or  car- 
riage within  the  meaning  of  S  1  of  chapter 
72  of  the  General  Laws  of  1896,  or  of  i  15 
of  chapter  36  of  the  General  Laws  of  1806. 
(2)  If  the  street  was  safe  for  travel  of  or- 
dinary kinds  of  vehicles,  the  city  is  not  lia- 
ble for  an  accident  suffered  by  a  person 
riding  a  bicycle  on  the  street." 

The  first  statute  referred  to  imposes  upon 
towns  the  duty  to  keep  highways  in  repair, 
"so  that  the  same  may  be  safe  and  conven- 
ient for  travelers  with  their  teams,  carts, 
and  carriages;"  and  the  second  statute 
gives  an  action  for  breach  of  such  duty. 
These  provisions  have  been  in  force  for  many 
years,  and  the  real  question  is  whether  they 
are  so  elastic  as  to  adapt  themselves  to  all 
newly  invented  methods  of  conveyance. 
As  the  duty  imposed  is  purely  statutory,  it 
is  not  to  be  extended  unless  such  extension 
is  made  necessary  by  a  reasonable  construc- 
tion of  the  statute.  As  it  stands,  it  re- 
quires highways  to  be  safe  and  convenient 
for  "travelers  with  their  teams,  carts,  and 
carriages."  Bicycles  were  not  in  common 
use — ^if  not  unknown — ^when  the  statute 
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was  adopted,  and  evidently  they  were  not 
intended  to  be  included  within  its  scope. 
Since  bicycles  came  into  common  use,  there 
have  been  revisions  of  the  statute,  but  they 
have  not  been  included.  In  State  v.  Col- 
lins, 16  R.  L  371,  3  L.  R.  A.  394,  17  Atl. 
131,  it  was  held  that  a  bicycle  was  a  vehicle 
within  the  meaning  of  a  statute  requiring 
one  traveling  on  a  highway  with  "any  car- 
riage or  other  vehicle"  to  turn  to  the  right. 
Two  things  are  to  be  noted  in  regard  to 
that  decision:  First,  that  the  words  "any 
carriage  or  other  vehicle"  are  somewhat 
broader  than  the  words  in  the  statute  relat- 
ing to  highways;  and,  second,  that  they 
were  reasonably  within  the  intent  of  the 
statute  requiring  all  vehicles  to  turn  to  the 
right  to  avoid  collision,  which  might  hap- 
pen as  well  from  a  bicycle  as  from  any 
other  vehicle.  In  such  case  a  bicycle  may 
well  be  held  to  be  a  vehicle;  but  to  hold 
that  it  is  a  carriage,  with  reference  to  the 
duty  of  keeping  a  highway  safe  and  conven- 
ient for  its  passage,  is  quite  another  ques- 
tion. It  appears  from  the  statutes  that, 
although  bicycles  have  been  the  subject  of 
legislative  action,  no  change  has  been  made 
to  broaden  the  scope  of  the  statutes  in 
question.  In  May,  1896  (Pub.  Laws  1896, 
chap.  345),  bicycles  were  declared  to  be  per- 
sonal baggage,  within  the  meaning  of  the 
law  requiring  railroad  corporations  to 
carry  personal  baggage.  Clearly,  this  gives 
no  force  to  the  claim  that  it  is  a  carriage 
within  the  meaning  of  the  highway  stat- 
utes. A  more  significant  act,  however,  is 
found  in  Pub.  Laws,  chap.  757  (January, 
1900),  which  provides  specially  for  a  com- 
mission of  cyclists  for  the  construction  of 
side  paths,  to  be  "separated  and  distin- 
guished from  the  main  traveled  part"  of  the 
highway,  and  to  be  for  the  exclusive  use  of 
licensed  cyclists.  The  adoption  of  such  an 
act  shows  plainly  that  a  highway  was  no€ 
intended  to  be  maintained  in  such  a  manner 
as  to  include  a  bicycle  within  the  require- 
ment that  it  should  be  safe  for  carts  and 
carriages.  The  reason  for  this  is  strongly 
stated  in  Richardson  v.  Danvers,  176  Mass. 
413,  50  L.  R.  A.  127,  79  Am.  St.  Rep.  320, 
67  N.  E.  688.  The  court  there  admits  that 
a  bicycle  may  be  considered  a  vehicle  or  car- 
riage, so  far  as  lawful  use  on  a  highway, 
conforming  to  the  law  of  the  road,  furious 
driving,  riding  on  sidewalk,  etc.,  are  con- 
cerned, although  it  holds  it  to  be  a  mere 
machine.  The  opinion  then  goes  on  to  say 
that,  in  view  of  its  use  in  wet  weather,  on 
frozen  ground,  and  easy  puncturing  of  its 
tire  by  a  sharp  stone,  a  bit  of  glass  or  coal, 
a  hard  rut,  or  a  tack,  it  would  impotie  an 
intolerable  burden  on  towns  to  hold  them 
bound  to  keep  their  roads  in  such  a  state  of 
repair  and  smoothness  that  a  bicycle  could 
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go  over  them  with  assured  safety.  We 
concur  with  the  reasoning  in  this  last  case, 
and  it  is  fully  sustained  by  the  following 
cases:  Leslie  ▼.  Grand  Rapids,  120  Mich. 
28,  78  N.  W.  885;  Sutphen  v.  North  Hemp- 
stead, 80  Hun,  409,  30  N.  Y.  Supp.  128; 
Wheeler  v.  Boone,  108  Iowa,  238,  44  L.  R. 
A.  821,  78  N.  W.  909;  Oagnier  v.  Fargo,  11 
N.  D.  73,  88  N.  W.  1030.  We  are  therefore 
of  opinion  that  the  statutes  do  not  impose 
a  duty  upon  towns  or  cities  to  keep  their 
highways  safe  and  convenient  for  bicycles, 
but  only  for  ordinary  carts  and  carriages 
as  these  terms  have  long  been  understood. 

The  only  case  cited  by  the  plaintiff,  to 
which  we  need  refer,  is  that  of  Holland  v. 
Bartch,  120  Ind.  46,  16  Am.  St.  Rep.  307, 
22  N.  E.  83,  which  was  an  action  for  dam- 
ages because  the  defendant  rode  a  bicycle, 
in  the  middle  of  the  street,  up  towards  and 
about  25  feet  from  the  plaintiff's  horses,  by 
which  they  were  frightened  and  ran  away. 
The  case  simply  holds  that  the  rider  of  the 
wheel  had  a  right  to  be  upon  the  highway, 
and  that  he  did  nothing  to  infringe  upon 
the  plaintiff's  rights. 

Applying  our  construction  of  the  stat- 
utes to  the  requests  excepted  to,  we  think 
that  the  first  was  properly  refused.  It  im- 
plies that  the  plaintiff  could  not  recover 
because  he  was  on  a  bicycle.  One  has  a 
right  to  ride  on  a  highway,  and  such  a 
statement  would  exclude  a  bicycle  rider 
from  recovery  at  all,  although  the  fact  that 
he  was  on  a  bicycle  may  not  have  been  the 
proximate  cause  of  the  accident.  Many 
conditions  can  be  supposed  where  injury 
would  follow  to  a  traveler  from  passing 
over  a  highway,  whether  he  was  in  a  car- 
riage, on  a  wheel,  or  on  foot.  For  exam- 
ple, suppose  there  was  a  large  unguarded 
hole,  into  which  any  traveler  in  the  dark 
would  be  plunged;  the  fact  that  one  was  on 
a  wheel  would  not  bar  his  right  to  recover. 
A  bicycle  rider  may  recover,  as  any  other 
traveler  can,  for  a  breach  of  statutory  duty 
whereby  he  is  injured;  but  he  cannot  re- 
cover for  a  defect  which  would  not  have 
caused  injury  to  an  ordinary  traveler.  The 
test  is  whether  the  highway  is  safe  and  con- 
venient for  "travelers  with  their  teams, 
carts,  and  carriages,"  under  the  construc- 
tion here  given,  which  means  ordinary 
travel  other  than  on  a  bicycle. 

In  this  view  the  second  request  should 
have  been  granted.  A  town  is  bound  to 
keep  its  highways  safe  for  ordinary  kinds 
of  vehicles,  as  intended  by  the  statute,  but 
not  in  the  extraordinary  condition  which  is 
required  for  safe  riding  on  a  wheel.  The 
refusal  of  the  instruction  was  likely  to  mis- 
lead the  jury. 

We  express  no  opinion  on  the  question 
of  the  verdict  being  against  the  evidence,  as 
a  new  trial  must  he  granted. 
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1.  Tbe  power  of  the  eovrt  to  asseM  the 
damases,  in  ease  of  default,  without 
the  aid  of  a  Jury  Is  not  destroyed  by  a 
constitutional  provision  preserving  the  right 
of  trial  by  jury  inviolate,  where,  at  the  time 
of  the  adoption  of  the  Constitution,  the  court 
followed  the  common-law  practice  of  assess- 
ing damages  In  such  cases  without  calling  a 
Jury. 

2.  If -the  court  ealla  a  Jnry  to  aid  In  the 
asaesament  of  damasea  in  case  defend- 
ant suffers  a  default,  it  must  approve  the  flnd^ 
Ing  of  the  Jury  before  such  finding  can  become 
operative  under  a  statute  providing  that  in 
such  cases  "damages  shall  be  assessed  by  the 
court,  with  or  without  the  intervention  of  a 
Jury,  in  the  discretion  of  the  court." 

(February  4,  1904.) 

PETITION  hj  defendant  for  a  new  trial 
upon  the  question  of  damages,  of  an  ac- 
tion brought  to  recover  damages  for  per- 
sonal injuries  alleged  to  have  been  caused 
by  defendant's  negligence,  in  which  the 
court  refused  to  assess  damages  without 
the  aid  of  a  jury.  Case  remitted  for  re- 
hearing of  the  question  of  damages. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Henry  W.  Hayes,  Frank  T. 
Easton,  and  LelTerta  S.  Hoffman  for  de- 
fendant. 

Mr,  Irrlns  Champlin  for  plaintiff. 

Blodcett,  J.,  delivered  the  opinion  oi 
the  court: 

In  the  common  pleas  division  the  defend- 
ant, by  its  counsel  in  open  court,  submit- 
ted to  a  default,  and  then  moved  that  dam- 
ages be  assessed  by  the  court.  The  defend- 
ant's motion  was  denied,  and  a  jury  was 
impaneled  therefor,  and  found  damages  for 
the  plaintiff  in  the  sum  of  $2,260.  To  the 
refusal  of  the  court  to  assess  the  damages 
without  the  intervention  of  a  jury  the  de- 
fendant seasonably  excepted,  and  the  case 
is  now  before  us  on  its  petition  for  a  new 
trial  grounded  on  the  alleged  error  of  this 
ruling,  and  also  upon  the  ground  that' the 
damages  awarded  by  the  jury  were  exces- 
sive and  unjust. 

The  statute  under  which  these  proceed- 
ings were  had  is  Gen.  Laws  1896,  chap.  243, 
S  6,  p.  830,  as  follows:  "In  all  cases  ex- 
cept where  otherwise  provided,  if  judgment 
be  rendered  on  default,  discontinuance,  sub- 
mission, or  demurrer,  damages  shall  be  as- 
sessed by  the  court,  with  or  without  the 


Note. — ^As  to  constitutional  right  to  jury  for 
assessment  of  damages  on  default,  see  also,  in 
this  series,  Dean  v.  Willamette  Bridge  B.  Go. 
15  L.  R.  A.  614.  and  note. 
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intervention  of  a  jury,  in  the  discretion  of 
the  court." 

It  will  be  observed  that  the  language  of 
the  statute  directs  that  damages  "shall  be 
assessed  by  the  court,  with  or  without  the 
intervention  of  a  jury,  in  the  discretion  of 
the  court."  Upon  its  face,  then,  the  stat- 
ute does  not  require  the  court  to  call  a  jury 
to  its  aid  for  that  purpose.  Neither  is  the 
court  prohibited  from  doing  so;  but  the 
court  may  call  in  a  jury  or  may  refrain 
from  doing  so,  in  its  discretion.  And  this 
provision  is  of  considerable  antiquity  in 
this  state,  being  first  adopted  in  substan- 
tially its  present  form  more  than  one  hun- 
dred and  twenty-five  years  ago. 

In  the  Digest  of  1767,  p.  59,  is  to  be 
found  "An  Act  Regulating  Sunday  Pro- 
ceedings in  the  Several  Courts  in  This  Col- 
ony," in  which  it  is  provided  as  follows: 
"That  in  all  cases,  both  at  the  Inferior  and 
Superior  Courts,  where  Judgment  shall 
pass  by  Default,  Discontinuance,  Nihil 
Dioitt  Non  sum  informatua,  or  Demurrer 
where  Damages  are  to  be  enquired  into  and 
assessed  by  the  Court  or  otherwise  by  a 
Writ  of  Enquiry  at  the  Discretion  of  the 
Courts." 

In  the  Revision  of  1798,  p.  166,  "An  Act 
Prescribing  the  Manner  of  Proceeding  in 
Courts,"  it  is  provided,  by  f  13:  "That  in 
all  cases  in  the  Supreme  Judicial  Court 
and  Courts  of  Common  Pleas  when  judg- 
ment shall  be  rendered  on  default,  discon- 
tinuance, or  demurrer,  damages  shall  be  as- 
sessed hy  the  Court  with  or  without  the 
intervention  of  a  Jury  at  the  discretion  of 
such  court." 

In  the  Revision  of  1822,  p.  126,  "An  Act 
Prescribing  the  Manner  of  Proceeding  in 
Courts,"  §  13  re-enacts  the  last  provision 
verbatim  with  addition  of  the  word  "sub- 
mission" to  the  cases  above  enumerated. 
This  was  again  re-enacted  in  the  Revision 
of  1844,  p.  129,  in  f  14  of  "An  Act  Pre- 
scribing the  Manner  of  Proceeding  in 
Courts;"  in  the  Revisions  of  1857,  Rev. 
Stat.  chap.  186,  f  7;  1872,  Gen.  Stat.  chap. 
202,  f  7;  1882,  Pub.  Stat.  chap.  213,  §  8; 
1803,  Judiciary  Act,  chap.  23,  §  5;  1896, 
Gen.  Laws,  chap.  243,  S  5,  p.  830. 

From  the  forgoing  citations  it  will  be 
seen  that  there  was  no  statutory  jight  to 
have  damages  in  a  defaulted  case  assessed 
by  a  jury  at  the  time  of  the  adoption  of 
the  Constitution  in  1843. 

Two  questions  are  presented  for  our  con- 
sideration by  the  exceptions,— one  being 
whether  damages  must  be  assessed  by  a 
jury  as  matter  of  right  when  the  question 
of  damages  is  the  only  question  to  be  de- 
termined; and  the  other  being  this:  If  an 
assessment  of  damages  by  a  jury  is  not  a 
matter  of  right,  what  is  the  effect  of  the 
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finding  of  a  jury  in  cases  in  which  the  court 
has  intrusted  the  consideration  of  that 
question  only  to  a  jury? 

Properly  to  decide  these  questions  in- 
volves an  examination  of  the  respective 
provinces  of  court  and  jury,  and  requires 
us  to  trace  the  growth  of  the  method  of  as- 
sessing damages  in  defaulted  cases  at  the 
common  law;  and  it  therefore  becomes  nec- 
essary to  consider  the  adjudications  of  the 
courts  upon  the  law  of  England  as  it  an- 
ciently stood,  in  deference,  not  only  to  the 
injunction  of  Lord  Coke  in  that  behalf  {PU- 
foldU  Case,  10  Coke,  115),— fifatiiM  est  pe- 
ters fontes  quam  seotari  rivulos, — ^but  in 
view,  also,  of  the  statute  of  the  general  as- 
sembly of  the  colony,  contained  in  the  Di- 
gest of  1707,  p.  56,  providing  "that  in  all 
Actions,  Causes,  Matters,  and  Things  what- 
soever where  there  is  no  particular  Law  of 
this  Colony,  or  Act  of  Parliament  intro- 
duced for  the  Decision  and  Determination 
of  the  same,  then  and  in  such  Cases  the 
Laws  of  England  shall  be  in  Force  for  the 
Decision  and  Determination  of  the  same," 
as  well  as  of  the  decision  of  this  court  in 
Martin  v.  Clarke,  8  R.  I.  403,  5  Am.  Rep. 
586,  that  "the  colonists  here  upon  their 
emigration  brought  with  them  to  this  coun- 
try the  law  of  England  as  it  then  existed 
as  modified  by  statutes  so  far  as  it  was 
applicable  to  their  condition  and  circum- 
stances here."  See  also  Bishop  v.  Tripp, 
16  R.  L  198,  14  Atl.  79;  Act  1647  (1  R.  L 
Col.  Rec.  158) ;  Act  1700  (Dig.  1719,  p.  45). 

In  the  Registrum  Brevium,  of  which  it  is 
said  by  Lord  Coke  (Pref.  part  10,  Coke,  Th. 
&  F.  ed.  XXIV.)  that  it  is  "the  ancientest 
book  of  the  law,"  and  that  it  "containeth 
the  original  writs  of  the  common  law,"  and 
that  it  is  (Pref.  part  8,  Coke,  Th.  &  F.  ed. 
xxm.)  "so  ancient  as  the  beginning  where- 
of cannot  be  shewed,"  adding  also,  Con- 
oludere  licet  hune  esse  Uhrum  turn  emtiqui- 
tatis,  turn  authoritatis  fnam^nof,  'And  of 
these  ancient  writs  I  will  say  .  .  . 
that  all  the  secretaries  in  Christendom  may 
learn  of  them  to  express  much  matter  in 
few  and  significant  words," — ^is  to  be  found 
the  form  of  a  writ  for  the  summoning  of  a 
jury  for  the  trial  of  an  issue,  and  the  form 
for  a  writ  of  inquiiy  for  the  assessment  of 
damages. 

The  form  of.  a  writ'  of  venire  facias  to 
summon  a  jury  of  twelve  men  to  determine 
an  issue  between  the  parties  is  as  follows 
(Reg.  Brev.  Editio  (Juarta,  1687) : 

"Rex,  Vicecomitt  salutem.  Praecipimus 
tibi  qd'  venire  facias  coram  justitiariis 
nris  apud  Westm'  a  die,  Ac.  12  tam  milites 
quam  alios  liberos  &  legates  homines  de  vis- 
inetu  de  E.  quorum  quilibet  habeat  centum 
solidatas  terrae,  tenemen,  vel  reditus  per 
annum    ad    minus,    per   quos    rei    Veritas 
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melius  aciri  poterit,  &  qui  nee  A.  nee  T. 
aliqua  affinitate  attingunt,  ad  recognoscend' 
super  sacramentum  suum  si  W.  consan- 
guineus  praed'  A.  cujus  haeres  ipse  est, 
fuit  seisitus  de  xnanerio  de  R.  cum  pertinen- 
tiis  in  dominico  suo  ut  de  feodo  die  quo 
obiit»  quod  idem  A.  in  curia  nostra  coram 
justitiariis  nris  apud  Westm'  clamat  ut  jus 
suum  versus  eum,  sicut  idem  A.  dicit,  vel 
non  sicut  praed'  I  dicit,  quia  tam  praed'  I 
quftm  praed'  A.  inter  quos  inde  contentio 
est,  posuerunt  se  in  juratam  illam.  Et  ha- 
beas ibi  nomina  juratorum  &  hoc  breve.  T. 
Ac." 

And  the  form  of  a  writ  ad  inquirendum 
de  damnis  was  in  these  words: 

"Rex*  vie'  salutem.  Ostensum  est  nobis 
ex  parte  P.  de  L.  qu6d  cum  B.  de  S.  in 
curia  nostra,  Ac.  snm'  esset  ad  respondend' 
eidem  P.  de  placito  quare  cepit  unum  equum 
ipsius  Petri  in  separali  ipsius  Petri,  ft  eum 
injustd  detinuit  contra  vadium  &  pl^g'*  & 
idem  B.  venisset  in  eadem  curia  &  dixisset 
quOd  ipse  cepit  averia  ilia  in  damno  suo 
pascentia  separalem  pasturam  ipsius  Ber- 
nard!, &  partes  liinc  inde  posuissent  se  in 
juratam  patriae,  per  quam  postea  in  eadem 
curia  nostra  convictum  fuit  qu6d  praed' 
Bernard  us  averia  cepit  in  damiio  suo  in 
separali  pastura  ipsius  Bemardi,  ita  quOd 
idem  Bemairdus  per  considerationem  curiae 
tiostrae  haberet  retomum  averiorum  prae- 
dictorum :  Praefatus  Bemardus  Licdt  prae- 
dictus  Petrus  rationabiles  &,  suflicientcs 
emend'  pro  damnis  &  transgressione  praedic- 
tis  saepius  ei  obtulerit,  praedicta  averia 
detinet  imparcata,  contra  legem  &  consuetu- 
dinem  recrni  nostri,  ad  damnum  ipsius  Petri 
non  modicum  &  gravamen.  Et  quia  nolu- 
mus  qudd  praedictus  Petrus  injurietur  in 
hac  parte,  tibi  prnecipimus  quftd  in  prae- 
sentia  eorundom  Petri  &  Bernardi  ad  hoc 
praemonitorum  si  ihteresse  voluerint,  per 
sacramentum  probof  &  legalium  hominum 
de  visinetu  illo  neutri  parti  suspector,  dili- 
genter  inquiras  quae  damna  praedictus  Ber- 
nardus  habuit  occasiono  transgressionis 
praedictae.  Et  quftm  cities  dictus  Petrus 
eidem  P.  sntisfecerit  de  damno  illius  juxta 
tnxntionem.  eovundem  juratorum  prae- 
dicto  averia  eidem  Petro  sine  dilatione  li- 
bera ri  incias,  juxta  eundem  valorem  &  pre- 
cium  cujus  fuemnt  tempore  quo  fuerunt 
t^idem  Bernardo  retomata.  Et  qualiter,  Ac. 
Et  habeas,  &c." 

It  is  evident,  in  the  first  place,  that  the 
purpose  and  the  effect  of  the  lattelr  writ  are 
different  from  the  purpose  and  the  effect  of 
the  former,  since  otherwise  there  would  be 
no  need  of  more  than  one  writ.  And  a  com- 
parison of  the  two  discloses  differences  in 
several  particulars.  The  number  of  a  trial 
jury  is  fixed  at  twelve,  while  the  number 
of  jurors  is  not  determined  in  the  case  of  a 
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jury  called  merely  to  assess  damages  which 
is  to  be  done  merely  per  8<icramentum  prO'_ 
bor  {um)et  legalium  hominum  (by  the 
oaths  of  good  and  lawful  men),  the  number 
of  whom  was  determined  by  the  sheriff  at 
his  pleasure,  as  will  later  appear.  The  pre- 
cept of  the  writ  in  the  former  case  sum- 
mons a  jury  per  quoe  ret  Veritas  melius 
sciri  poierit  (by  whom  the  truth  of  the  mat- 
ter niay  be  more  clearly  known),  and  who 
are  summoned  ad  recognoscendum  super 
stu!ramenium  suum  (to  determine  upon 
their  oath)  as  between  the  parties  inter 
quos  inde  contentio  est.  (between  whom 
there  is  an  issue),  and  of  whom  it  is  said 
Posuerunt  se  in  juratam  illam  {they  have 
placed  themselves  upon  that  jury). 

In  the  latter  the  precept  of  the  writ  is 
not  to  the  jurors  to  determine,  but  to  the 
vice  comes  < sheriff )»  that  he  (the  sheriff) 
should  diligently  inquire  (praeeipimus  tibi 
.  .  .  quod  diligenter  inquiras)  (we  com- 
mand you  ...  that  you  diligently  in- 
quire) ;  and  there  is  no  statement  of  any 
issue  remaining  between '  the  parties,  but 
rather  a  recital,  in  effect,  that  the  issue 
has  been  hitherto  determined  {et  partes 
hinc  inde  posuissent  se  in  juratam  patriae^ 
per  quam  postea  in  eadem  curia  nostra  conr 
victum  fuit  qudd,  etc.)  ("and  thereafter 
the  parties  placed  themselves  upon  a  jury 
of  the  country,  by  whom  it  was  later  found 
that"),  etc. 

Again,  the  sole  purpose  of  the  inquiry  is 
to  inform  the  court  of  the  injury  done  the 
plaintiff  by  the  act  which  it  has  already 
been  found  that  the  defendant  committed. 
Quia  nolumus  qudd  praedictus  Petrus  in- 
jurietur  in  liac  parte  (because,  we  are  un- 
willing that  the  aforesaid  [plaintiff]  should 
sustain  injury  in  this  behalf).  Neither 
should  it  escape  observation  that  in  the,  for-, 
mer  case  the  jurors  are  to  appear  before 
the  judges  on  a  certain  day — coram  justi- 
tiariis nios)  tris  apud  Westm*  a  die  — 
while  in  the  latter  the  sheriff  is  himself  re- 
quired to  execute  the  inquiry  in  the  pres- 
ence of  the  parties  only,  who,  being  noti- 
fied, may  attend  if  they  choose  so  to  do,  in 
praesentia  eorundem  P,  et  B,  ad  hoc  prae- 
monitorum si  imteresse  voluerint.  See 
Matthew  v.  Hassel  (1500)  Mich.  31  &  32 
Eliz.  Q.  B.  Cro.  Eliz.  pt.  1,  p.  144;  North- 
cott  V.  Underhill  (1699)  Mich.  10  Wm.  III. 
1  Ld.  Raym.  388. 

Thus,  by  the  writ  of  venire  facias,  the 
fact  about  which  there  is  a  contentio  be- 
tween the  parties  is  to  be  determined  by 
the  jurors  to  whom  the  parties  themselves 
have  referred  the  determination  of  the  fact; 
while,  by  the  writ  of  inquiry  de  damnis,  an 
inquiry  and  report  are  to  be  made  by  the 
vice  comes  (sheriff),  upon  the  order  of  the 
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court,  with'  leave  to  the  parties  to  attend 
the  hearing  if  they  see  fit  to  do  so. 

Before  considering  the  effect  of  the  find- 
ing of  a  jury  on  a  writ  of  inquiry  of  dam- 
ages, such  as  is  mentioned  in  the  act 
passed  by  the  general  assembly  of  this  col- 
ony in  1767,  8upra,  it  is  instructive  to  ascer- 
tain the  number  of  jurors  composing  a  jury 
to  consider  such  questions,  and  how  their 
niunber  was  determined. 

In  Spellman's  Glossarium  {editi^  iertia, 
1687)  8uh  voce  Juraia,  it  is  said:  "Person- 
arum  numerus  non  idem  est  in  unaquaque 
jurata.  ...  In  Brevi  enim  ad  inquiren- 
dum de  damnis  ...  8  solummodo  ha- 
beantur." 

And  in  Fitz-Herbert's  Natura  Brevium, 
of  which  Lord  Coke  says  that  it  is  "an 
exact  book,  exquisitely  penned,"  and  which 
was  compiled  in  1534,  while  the  author  was 
one  of  the  judges  of  the  common  pleas  in 
the  reign  of  Henry  VIII.,  it  is  stated  (8th 
ed.  107;  1765)  that  in  waste  the  "Writ  of 
Inquiry  is  awarded  by  the  court  ex  ofjUbio 
per  aacramentum  prohorum,"  etc.  And 
**thc  Sheriff  may  make  the  inquiry  by  the 
Oaths  of  Six  or  Eight  persons  of  the  Waste, 
and  he  is  not  bound  to  take  Twelve  Per- 
sons;" upon  which  Chief  Justice  Hale  ob- 
serves, in  referring  to  Brooke's  Abr.  Collu- 
8ion8,  18:  "Upon  a  Writ  of  Inquiry  of 
Waste  for  an  abbot  Quale  jus  shall  issue, 
which  proves  it  is  no  Verdict,  but  an  In- 
quiry." 

In  King  v.  Fitch  (1636)  Cro.  Car.  414, 
in  the  reign  of  Charles  I.,  a  writ  of  inquiry 
of  waste  by  thirteen  jurors  was  held  good, 
wherein  it  was  conceded  that  writs  of  in- 
quiry were  usually  executed  by  more  than 
twelve  jurors  "at  the  sheriff's  pleasure,  for 
that  is  but  a  mere  inquest  of  office."  And 
see  2  Rolle's  Abr.  673,  674. 

In  the  reign  of  Charles  II.  the  number  of 
jurors  on  writs  of  inquiry  of  damages 
seems  to  have  been  frequently  but  two.  In 
1671,  eight  years  after  the  granting  of  the 
charter  of  1663  to  this  colony,  and  nearly 
forty  years  after  the  creation  of  the  "Gen- 
eral Court  of  Tryalls"  in  1647  by  the  gen- 
eral assembly  acting  under  the  Warwick 
charter  of  1644,  there  Is  reported  a  case 
(1  Vent.  113)  in  which  the  court  of  King** 
bench  refused  to  sustain  an  assessment  of 
damages  made  on  a  writ  of  inquiry  by  a 
jury  of  two,  although  "custom  alleged  to 
warrant  it,"  the  report  continuing:  "And 
it  was  resolved  by  the  Court,  That  there  can- 
not be  less  than  twelve  though  the  Writ  of 
Enquiry  saith  only  per  edcramentum  prohor- 
um  ei  legalium  hominumi  and  not  duodecim, 
as  in  a  Venire."  And  later,  in  the  cele- 
brated case  of  Duke  of  York  v.  Sir  Titua 
Oatea,  in  the  court  of  King's  bench,  in  an 
notion  of  slander  upon  the  "Statute  De 
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Scandalis  Magnatum,"  for  accusing  the 
plaintiff  of  being  a  traitor,  and  which  was 
tried  in  1684  (3  St.  Tr.  987),  the  defendant 
suffered  default,  a  writ  of  inquiry  of  dam- 
ages was  issued,  and  in  the  course  of  the 
proceedings  thereon  the  undersheriff  in- 
quired of  the  court,  "Will  you  please  to 
have  any  more  than  twelve  sworn!"  to 
which  the  lord  chief  justice  replied:  "How 
many  do  you  use  to  have?  Pray  swear  an 
odd  number  as  you  used  to  do."  And  the 
undersheriff  answered,  "Then  I  will  swear 
Three  more  and  that  will  be  just  Fifteen." 
And  this  jury  of  fifteen  assessed  the  plain- 
tiff's damages  at  £100,000.  And  an  exam- 
ination of  the  report  shows  that  the  writ  to 
the  sheriff  commanded  him  "that  by  the 
Oaths  of  Good  and  Lawful  Men  of  your 
Bailiwick  you  diligently  inquire  what  dam- 
ages," etc.,  and  that  the  number  of  jurors 
was  not  prescribed,  but  was  determined  by 
the  sheriff  at  his  pleasure. 

And  in  the  reign  of  George  II.  it  was 
held  in  the  court  of  King's  bench,  in  Chea- 
ter V.  Crawley f  decided  in  1741  (2  Strange, 
1159)  :  "The  execution  of  a  writ  of  inquiry 
before  fourteen  jurors  was  held  good,  for  it 
is  but  an  inquest  of  office  >v  hereon  .no  at- 
taint lies." 

While  the  prooeedinj*  by  writ  of  attaint  is 
now  abolished,  yet  it  was  expressly  author- 
ized in  Rhode  Island  by  an  act  of  the  gen- 
eral assembly  passed  in  1647,  as  will  later 
be  seen. 

And  in  Buncombe,  Trials  per  Pais  (6th 
ed.;  1725),  it  is  stated  (chapter  6,  Of  the 
Number  of  Jurora)  as  follows:  "And  the 
Law  is  so  precise  in  this  Number  of  Twelve 
that  if  the  Trial  be  by  more  or  less  it  is  a 
Mis-trial:  but  in  Inquests  of  Office  as  a 
Writ  of  Waste,  there  less  than  twelve  may 
serve."  Fitz-Herbert,  Natura  Brevium,  107 
C.  "And  in  Writs  to  enquire  of  Damages 
the  just  Number  of  Twelve  is  not  requi- 
site, for  they  may  be  over  or  under;  and  so 
it  was  resolved,  Trin.  1651,  B.  R.  Abbott 
versus  Holt,  that  the  Sheriff  ought  (in 
Writs  of  Inquiry)  to  summon  Twelve  by 
their  names.  Yet  damages  assessed  by  a 
less  Number  is  sufficient,  and  in  the  Writ 
to  the  Sheriff  quod  ipae  inquirat  per  aacra- 
mentum prohorum  hominum,  omitting  dno- 
decim,  it's  good  and  usual." 

Such  being  the  law  of  England  as  to  the 
number  of  jurors  on  the  execution  of  a 
writ  of  inquiry  of  damages  for  more  than 
a  hundred  years  after  the  founding  of  this 
colony,  and  for  nearly  a  century  after  the 
creation  of  the  "General  Court  of  Tryalls" 
in  1647,  we  proceed  to  consider  the  nature 
and  effect  of  such  an  inquiry  when  made. 

Says  Mr.  Justice  Holmes  (The  Common 
Law,  p.  264)  of  the  reign  of  Edward  III. 
(1327-1377):     "This  reign  mav  b«  taken 
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M  representing  the  time  when  the  divisions 
and  rules  of  procedure  were  established 
wliich  have  lasted  until  the  present  day/* 

Accordingly,  in  the  Year  Book  21  £dw. 
in.  fol.  LVix  (1348),  upon  the  question  of 
assetaing  damages  in  replevin  of  certain 
animals,  William  de  Thorpe,  then  Chief 
Justice,  said:  "Sp  eel  poynt  q  fondes  vfe 
reaso  pur  9  que  la  pris  fuit  conu  et  la 
qu&tity  des  bestes  ieo  die  q  la  court  duist 
aver  taxe  les  dam  et  nemy  1  enquest  en  ceo 
CEis;"  later  adding  that  an  attaint  would 
not  lie  for  a  false  verdict  in  an  inquest  of 
office,  but  only  where  issue  was  joined  by 
t|ie. parties  "et  ceo  ne  puit  il  mye  afL  si  1 
enqst  ne  fuit  pris  al  mis  des  parties,  et  al 
mys  des  parties  nous  ne  poio'  my  enquere 
car  les  parties  fuer  a  issue  spr  im  oerteiii 
point,  ql  point  est  trouve  itoint  q  nul  aut 
issue  9  e  pris  eul  eux." 

Here  is  the  plain  declaration,  first,  that 
when  the  taking  and  the  number  of  ani* 
maU  taken  were  both  admitted,  then  the 
question  oT  damages  was  a'  question  for  the 
court,  and  not  for  the  jury;  and  the  fur- 
ther distinction  is  clearly  made  that,  where 
parties  are  at  an  'issue  and  that  issue  is  de* 
termined  by  the  jury,  no  other  matter  is  to 
be  otherwise  '.  determined.  And  see  Id. 
fol.  2. 

In  the  Year  Book  22  Edw.  m.  fol.  xi 
(1340),  in  un  enqst  en  hre  de  tma  port  p 
un  A  de  hairy,  the  plaintiff,  being  dissatis- 
fied with  the  amount  awarded  by  the  in- 
quest prayed  the  court  to  increase  the 
amount  p  loure  tax,  and  the  court,  upon 
observing  that  touie  sea  doles  fuerunt 
coupes  oustre  II,  and  after  examining  the 
record  at  nisi  prius,  decided  .(per  Hill) 
eucress  sr  les  dam  a  X  maro  ousire  les  xx 
marcis,  thus  affirming  the  power  of  the 
court  to  disregard  the  finding  of  the  jury 
thereon. 

In  the  Tear  Book  39  £dw.  m.  fol.  20 
(1366),  is  recorded  a  case  in.  which  plain- 
tiff sued  in  tresfiass  for  an  assault  and  the 
defendant  plead  fyeu  coulpdble,  and  was 
found  guilty  at  nisi  prius.  The  plaintiff 
claimed  a  maiyhem  by  the  assault,  et'les 
justices  demandont  del  enquest  sU  avoyt  le 
Mayheme  a  mesme  le  temps,  and  he  was 
awarded  by  the  Jury  "fXVIII.v  damages. 
The  nisi  prius  record  being  returned  en 
hanke,  ''le  playntyfe  monstra  le  maheyme  a 
les  iustices  del  banke,  et  pria  que  les  dam- 
ages fuer  taxes  a  pluis  haute,  pur  c  que  il 
fuit  troue  per  ydit  que  le  def.  fuit  ooulp, 
et  que  il  prist  V  maheyme  a  eel  temps  et 
6nt  taxes  les  damag.  forsqu  a  xviii  li,  quz 
damages  ne  fuer  pas  sufficient  pur 
les  damages  q  il  avoit.  Si  agard  V  court 
que  il  recouS  les  damages  taxes  p  1  en- 
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quest,  et  ouster  XXII  li^—taxes  p  le  court, 
q  amount  en  tout  a  xl  11." 

It  niill  be  noted  that  the  court  more  than 
doubled  the  damages  awarded  by  the  jury 
of  "enquest"  as  to  the  mayhem  super  visum 
vulneria. 

In  Year  Book  2  Hen.  IV.  fol.  2  (1401),  it 
was  said  by  Rickhyl:  "Quant  home  ad  re- 
couer  terre  ciens  p  defaulte  come  en  brief e 
de  cosinage  ou  en  /luter  briefe  ou  &  c  et 
briefe  issist  al  vicount  denquerer  des  dam- 
ages ceo  nest  que  un  enqst  d'offioe.**  And 
see  also  3  H.  IV.,  fol.  4   (1402). 

But  in  year  Book  7  Hen.  IV.  foL  31 
(1406),  W.  Gervais  brought  a  writ  of  con- 
spiracy against  Hammond  de  Ciaxton  and 
others  for  conspiracy  to  indict  Gervais,  and 
later  the  defendants  made  default  and  the 
plaintiff  had  a  writ  of  inquiry  al  vioount 
pur  enquerer  des  daOL  Et  ore  le  vioount 
return  les  dam  a  xt  lu  And  thereupon  Gas- 
coigne,  Chief  Justice,  said  to  Gervais:  "II 
semble  a  no'  que  les  dam  sount  trop  haut 
taxes,  et  pur  oeo  offe  bien  voilles  releasser 
quar  auxibfl  come  uo  t>oiom'encresS  dam  nous 
avomus.  poair  d'abbreger  solonque  nfe  con- 
science—^uod  nota  bene,  Et  auterment  le 
court  voillet  auec  abbregge  solonque  lour 
conscience,"  etc 

The  .power  is  here  exercised  by  the  court 
of  King's  bench,  and  on  its  own  motion  to 
•reduce  damages  awarded  by  a  jury,  in  a  de- 
faulted case,  and  the  right  to  increase  or  to 
diminish  damages  in  such  cases  is  here  un- 
qualifiedly affirmed. 

In  the  Year  Book  8  Hen.  IV.  foL  zzm 
(1407),  the  plaintiff  reoeived  damages  after 
trial  by  a  jury  at  nisi  prius,  in  tresi>aa8 
for  assault  and  battery,  and  claimed  a  may- 
hem from  the  battery,  and  prayed  increased 
damages ;  and  the  chief  justice  in  King's 
bench  questioned  the  power  of  the  common 
pleas  at  nisi  prius  to  increase  damages,  stat- 
ing that  the  plaintiff  "issint  ^  le  pi',  poit 
ven  eins  en  propre  person  ou  devant  ascun 
de  nous  copaignons  en  pais  pur  mfer  son 
mayha  et  p  cest  voye  il  poit  este  eide,  et 
ita  factum  fuit,'*  etc!;  thus  granting  the 
prayer,  upon  the  -plaintiff  showing  his 
mayhem  to  some  justice  of  the  King's 
bench. 

And  in  the  Year  Book  9  Hen.  IV.  fol.  I 
(1408),  damages  weire  assessed  by  the  court 
p.  tfwpeocton  in  trespass  for  assault  and 
mayhem,  the  report  stating  that,  the  plain- 
tiff "fuit  fait  venir  en  le  place  de  6  view  de 
court  daiudger  ses  damages  p  inspeocion  et 
la  court  agard  ^  il  recouerist  CO  mare  pur 
ses  dam  a  double  solonque  Tordinanoe  del 
parlement,"  etc 

In  Year  Book  11  Hen.  IV.  fol.  10  (1410), 
the  plaintiff  in  replevin  in  the  King's 
bench  ;*eceived  damsges  on  issue  tried  by  i^ 
jury  of  property  in  defendanti    "Et  le  pi' 
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pria  S  iudgement  et  1e  court  ne  voille  done 
•on  iudgement  sinon  que  il  voudre  rel'  par- 
cel dee  damages,  quar  lee  Justices  di§  que 
per  mesme  le  ley  que  ils  poent  encoeser  per 
mesnie  le  ley  ils  poent  abbregger  per  q  le 
pleintife  pria  son  iudgement  solonc  le 
descreccion  des  Justices,  per  que  il  fuit 
agard  que  il  reS  x  li,  et  le  rem  le  partye 
rel';"  thus  again  afi&rming  the  right  to  re- 
duce damages  even  after  trial  on  issue 
Joined. 

'  But  in  the  same  year,  in  Year  Book  11, 
fol.  65,  in  an  action  of  trespass  for  an  as- 
sault, while  the  court  of  common  pleas  in 
that  case  thought  it  expedient  to  have 
the  damages  inqtured  of  by  a  jury,  yet  the 
report  of  the  case  concludes:  .  "Et  nota  que 
le  Court  tenoit  que  ils  puiF,sent  jtaxee  les 
damages  sils  yoill^t,"  etc. 

And  in  Year  Book  14  Hen.  IV.  fol.  2 
(1413),  in  the  common  pleas,  Finch  recov- 
ered damages,  taxed  by  the  court,  for  a 
wrongful  taking  of  his  property,  against 
Comewall  and  others,. upon  defendant's  de- 
fault, after  the  case  had  been  held  for 
advisement.  "Et  les  Justices  disoient  que 
il  voillent  estre  avises  et  puis  a  autF  Jour 
agard'  fuit  que  le  pi'  rec'  ces  dammages 
taxes  per  la  court  a  IIII  li,  quod  nota.  .£t 
nota  q  il  ne  rec  my  dam  solpnc  o  q  il  ad 
accompte." 

And  in  the  same  year  (fol.  0),  in  replev- 
in: "Et  puis  ex  assSsu  dm  Justii?  il 
agard  q  le  pi'  rec  ses  dam  a  6  marc,  qd 
nota;"  and  Skrene  (of  counsel)  objected, 
and  said:  "P  la  Inqsidff  les  dam  ne  s5t 
taxes  q  a  308.  p  q  vo',  ne  purres  enlarger 
les  dam."  But  Hill,  B.,  speaking  for  the 
court  replied:  "No'  puissom'  agard  daSi 
sans  ascQ  enqrer,  p  Q  1  enqst  nS  forsqu  de 
no'  faie  destf  apris  des  dam,  qd  nota." 
And  here  the  court  again  affirmed  its  pow- 
er to  change  the  award  of  damages  made 
by  the  jury,  and  to  make  an  award  with- 
out an  inquiry  by  the  jury,  since  the  iur 
quiry  is  only  to  apprise  the  court  concemr 
Ing  the  damages. 

In  the  Year  Book  3  Hen.  VI.  fol.  29 
(1425),  it  was  said  by  Martin,  B.,  of  the 
finding  of  a  jury  on  tne  question  of  waste: 
"Car  eel  inqsition  est  grand',  et  p(l)uis 
haut  q  iin  enqsl  d'offio  car  ceo  que  serra 
trouve  per  eel  inqaition  le  iug  serra  don 
solemt  et  le  pty  lie  per  eel  iudg  en  inqui- 
sition de  touts  iours,  et  il  puit  estr  que 
nul  serra  trouve  per  cd  inquisition  issint 
donqs  le  iudg  serra  don  enconT  le  pi'  et 
issint  en  maner  eel  enquest  en  substano  7 
auxi  fort  si  coS  lou  un  enquest  e  ioine  entre 
parUe  et  partie." 

But  of  a  writ  of  inquiiy  ajf  to  damages  in 
an  action  of  trespass,  after  demurrer  over- 
ruled by  the  court,  he  continues:-  "Nous 
<puis8omus  eslier  lequel  nous  m  voillomus 
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taxer  les  damages  per  nostre  discretion,  et 
sur  ceo  don  iudgement  ou  ensement  de  nous 
pur  maund'  un  briefe  al  vie.  pur  enqrer 
des  damages,  etc.  et  nient  obstant  le  vie  re« 
tume  des  damages  al  certeine  iour  no' 
puisso'  eslier  le  quel  nous  voillomus  don 
iudgement  sur  eel  ou  enlarger  les  damages 
ou  abbregger  et  issint  varier  de  eel  inqui- 
sition, en  quel  cas  eel  inquisition  nest  mere- 
ment  d'office,  car  il  non  ligat,  neque  sol- 
vit." And  concludes:  "Et  issint  may  sem- 
ble  il  ad  graunde  diversitie  per  enter  les 
cases." 

Here  it  is  laid  down  in  the  most  explicit 
manner,  and  in  the  clearest  way,  that  in 
trespass  the  court  may  either  tax  the  dam- 
ages itself,  or,  if  it  sees  fit  to  call  in  a  jury 
to  pass  upon  the  question,  may  increase 
or  diminish  the  amount  so  found;  the  find- 
ing of  the  jury  being  merely  an  inquest  of 
office  which  the  court  could  depart  from  at 
its  discretion.  And  see  Year  Book  7  Hen. 
VI.  fol.  31   (1429). 

In  the  Year  Book  8  Hen.  VI.  fol.  v 
(1430),  is  recorded  tiie  case  of  the  default 
of  a  garnishee  in  detinue  after  issue 
joined.  The  juiy  on  the  writ  of  inquiry  re- 
turned greater  damages  than  the  plaintiff 
claimed  in  his  complaint  against  him,  end 
then  the  plaintiff  prayed  judgment.  And 
Martin,  B.,  said:.  "Mesque  que  nous  US 
doneromus  iudgemSt  sur  le  verdict  nous 
le  doneromus  per  defaut.  Et  veritie  est 
que  1  enquest  ne  devoit  riens  auer  enquis 
del  principal  issue^  mes  que  le  iudgem^t 
doit  auer  estre  done  sur  le  defaut  en  ceo 
case,  et  issint  serra;  issint  le  prender  dea 
quest  a. ceo  point  ne  fuit  que  surplusage; 
mes  quant  il  fuit  condenxpnable  per  defaut, 
les  Justices  poient  auer  done  iudgement  del 
principal  et  auera  m  taxe  les  dammages,  et 
auxynt  poyeut  auer.  agard'  br  denquer  des 
damages,  per  lour^  justification,  en  dis- 
charge de  lour  conscience.  .  .  .  ESt 
Martin  et  tota  enria,  que  le  iudgement  sex'-' 
ra  done  sur  le  defaut.  Et  Martin  dyst  que 
quant  home  serra  condempn  per  iudgement 
sur  le  defaut  les  Justices  poient  taxer  les 
dammages,  mes  pur  le  plein  notic  del  tort 
est  use  denquerer  des  dammages  per  en- 
quest." And  in  continuing  the  decision 
(Id.  fol.  xi),  Paston,  B.,  said:  "Car  I 
enquest  nest  que  nostre  information,"— 
again  affirming  the  right  of  the  court  to 
assess  the  damages  without  a  jury,  and 
stating  that  the  basis  of  the  judgment  of 
the  court  was  the  default  of  the  defendant; 
and  not  the  finding  of  the  jury.  ?ere  it 
will  be  seen  that  the  court  directly  declares 
that  it  does  not  base  its  judgment  upon 
the  verdict  of  the  jury  as  to  the  amount  of 
damages,  but  upon  the  default  of  the  de- 
fendant on  the  principal  issue.  And  the  im- 
portance of  this  distinction  should  not  be 
16 
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overlooked.  Again,  it  is  further  determined 
that  on  the  assessment  of  damages  the 
jury  has  no  concern  >vith  the  principal  ts-^ 
sue,  and  that  its  finding  on  that  question 
is  "surplusage."  And,  moreover,  it  is 
clearly  decided  that  the  justices  may  them- 
selves award  the  damages,  or  suffer  the 
jury  to  inquire  concerning  damages  for 
their  justification  and  to  enlighten  their 
consciences,  but  that  it  is  only  matter  of 
practice,  and  not  matter  of  right,  which 
permits  the  jury  to  inquire  concerning  dam- 
ages when  the  defendant  has  suffered  a  de- 
fault. 

In  the  Year  Book  19  Hen.  VI.  fol.  viii 
(1441),  one  of  three  defendants  in  tres- 
pass made  default,  and  the  others  justified 
the  alleged,  trespass  as  his  servant,  to 
whom  they  averred  the  plaintiff  had  sold 
the  goods  in  question.  In  the  argument 
as  to  the  county  in  which. the  writ  of  in- 
quiry as  to  damages  against  the  default- 
ing defendant  should  be  executed,  it  was 
said  by  the  court:  "Si  br  isser  denquec 
des  dam  eel  enquest  nest  q  un  en^uest  d'- 
office  .  •  .  et  no  poies  atl  attaint  vs 
eux,  .  .  .  issint  sr  icy  en  nr  discrec' 
coment  voillomus  faire;"  and  (fol.  x) 
thereafter  the  writ  of  inquiry  waa  executed 
and  returned  into  court,  and  the  plaintiff 
prayed  judgment,  and  Hody,  Chief  Justice 
of  the  King's  bench,  said:  "Ceux  damages 
sont  trop  grand**  pur  le  tierce  par  q  en- 
taunt  q  ceo  ne  fuit  forsqu  un  enquest  d'ofiif 
de  quel  le  def.  ne  puit  auer  atteint  pur  out- 
ragious  damages  solonqu  le  statut  come  il 
purra  sil  passera  del  principal,  et  auxi 
quant  vous  ag  brief  al  vie  denquerer  des 
damages  vous  puisses  auer  agarder  dam- 
ages adonques  solonqu  TostrS  discrec  et  is- 
sint poies  faire  a  ore  pur  r  q  il  nest  q 
enquest  d'office."  And  after  reducing  the 
damages  "ex  assesu  socioru(m)  suoni(m)," 
the  report  continues:  "Quod  nota,  on  les 
iustices  oiit  amesnus  les  damages  taxes  par 
1  enquest;**  adding:  "Mes  auter  serra  si 
mesme  1  enquest'  ust  passe  sur  le  principal 
car  donques  ils  nussent  ewe  tiel  poiar  de 
abriger  les  damages  eome  devant  ne  d'en- 
larger  nul  damages  forsqu  souleihent  des 
costages."  Mes  nient  d'enlarger  damages 
quant  al  principal  et  si  1  enquest  dCn  out-- 
ragious  damages  les  iustic'  ne  amesur  eux 
purra  surcesser  de  lour  iugemt*  coe  fuyt 
fait  par  Martin,  Justice,  anno  xiiii,  mesme  le 
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'*Et  nota  div(er)-8itatem.^ 


Upon  this  case  it  is  to  be  noted  that  the 
action  was  trespass  de  bonis  tuportatiSf  in 
which  the  damages  are  uncertain;  that  aft- 
er default  of  one  of  the  three  defendants, 
and  a  writ  of  inquiry  executed  as  to  the 
damages,  the  court,  of  its  own  motion,. pro- 
nounced the  finding  of  the  jury  to  be  too 
great,  and  then  of  its  own  motion  proceeded 
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itself  to  determine  and  reduce  the  dam- 
ages, observing  that  in  such  a  case  the 
finding  of  the  jury  was  but  an  inquest  of 
office,  and  that'  the  court  could  award  dam- 
ages at  its  discretion;  at  the  same  time  dis- 
tinguishing the  case  at  bar  from  a  case 
where  the  principal  issue  was  determined 
by  the  jury,  in  which  latter  case  power  to 
increase  or  diminish  damages^  waa  dis- 
claimed. 

In  Year  Book  32  Hen.  VI.  fol.  1  (1454), 
it  is  said:  "Briefe  de  Dette  fuit  porte  et 
les  parties  fuerunt  al  issue  et  les  iourours 
chaunt^  pur  le  playntif  as  damages  de 
(xx)  vi  s  viii  d  et  les  costages  de  xx  S. 
Wangforde  pria  que  ses  damages  potet 
estr  encrease  et  issr  tfuef  pur  q  Fulthorpe 
dit;  Recoiies  vostr  dette  et.vostr  damage 
de  xxvi  8,  viii  0  taxes  par  1  enquest  et 
xiii  8,  iiii  de  ouster  taxes  par  le  court;" 
thus  increasing  the  finding  of  the  jury  by 
one  half  of  debt  and  costs. 

In  Year  Book  34  Hon.  VF.  fol.  24  (1456), 
in  the  exchequer  chamber,  Fortescue  said 
that  the  awarding  judgment  on  default  in 
debt,  and  the  inquiry  of  damages  by  a  jury 
on  default  in  trespass,  rested  merely  on  ,the 
usage  of  the  court,  and  had  no  other  rea- 
son>  and  that,  indeed,  none  could  give  a 
reason  for  the  difference  in  practice,  as  fol- 
lows: "Et  Tusage  fait  en  ley  et  sans  aut 
reason  qr  Tusage  en  b§  de  det  est  que  si 
le  def.  pled  un  acquitaiice  ou  reles  en  barr 
et  le  pi'  dedit  le  fait  issint  q  ils.  sont  a  is- 
sue etc.  et  apres  le  def.  face  defaut  il  serra 
codcnipne,  &,c.  Mes  si  le  def.  en  bfe  de 
Tiis  pled  un  reles  et  le  pi'  dedit,  etc.  et 
apres  issue,  &c.  le  def.  'face  defaut ;  en  cest 
cas  ne  serra  mes  un  enqst  p  def.  et  nul 
condempnacion  come  serra  en  le  bfe  de  det 
&c.  mes  nul  saver  dire  le  diversitie  de  rea- 
son p  e  tr€  I  un  et  I  autec  mes  Vusage  tih,^ 

From  which  it  appears  that  the  action 
of  the  court  in  these  cases  was  solely  a 
matter  of  practice,  and  not  a  matter  of 
right. 

In  Year  Book  39  Hen.  VI.  fol.  1  (1461), 
trespass  was  brought  against  several  de- 
fendants, who  pleaded  in  bar,  and  one  of 
them  made  default,  and  the  question,  was 
whether  a  writ  of  inquiry  of  damages 
should  issue  against  the  defaulting  defend- 
ant before  the  trial  of  the  issue  joined  be- 
tween the  plaintiff  and  other  defendants. 
And  Moyle  said,  **Si  le  bre  isser  ore  pur 
enquef  les  dam  nest  forsqu  enquest  d'office 
et  nemy  al  myse  des  parties,"  and  that 
where  damages  are  taxed  by  a  jury  on  is- 
sue joined  between  the  parties  an  attaint 
would  lie.  "Mes  del  enquest  d'ofiSce  nil 
home  auera  atteynt  et  issint  pur  charger 
eux  qui  ont  pled'  al  issue  des  damages  as- 
sesses p  enquest  d'oifice  serra  grend'  mis* 
chief  e." 
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In  Year  Book  16  Edw.  IV.  fol.  1  (1476), 
is  the  following  case:  "Dette  sur  un  ob- 
ligac  le  def.  dit  q  il  fuit  un  lay  home  et 
nient  letF  et  ce  obligac  fuit  lye  a  luy  sur 
certeine  cond',  et  issint  son  oblig.  sans  con- 
dicion  nient  i  fait,  et  sur  ceo  issue  fuit 
prise  et  al  iure  fuit  doii  en  cvidece  que  le 
def.  fuit  home  letr.  £t  donqs  le  def.  dit 
que  le  verite  fuit  et  est  que  il  est  letter 
home»  mes  en  fait  le  pi'  promist  le  def. 
que  il  ne  voile  suer  le  oblig.  si  le  defend- 
aunt  ne  voile  enchase  en  le  park  le  pi'  puis 
ccl  temps  issint  est  graunde  conscience  en 
cest  matr  pur  les  dam  et  auxi  pur  le  duety, 
et  sur  c  I  enquest  fuer  charge  per  les  cos- 
tages  et  damag.  et  puis  il  revient  al  barre  a 
dire  lour  verdit  Sandes,  le  clerke,  dit  al 
Crier  dd'  le  pi'.  Catesby  e  ne  besoign  my, 
car  ceo  n'est  a  ore  forsqu  un  enquest  d'oRice 
quant  le  point  del  issue  est  conu  et  les 
Justie  sils  voient  purr  au  taxe  les  dam,  per 
que  le  iure  taxe  les  dam  et  costages  et  le 
pi'  ne  fuit  my  dd',  qd  nota."  Here  the  court 
again  affirms  its  power  to  assess  damages 
when  the  point  at  issue  is  admitted,  and  re- 
states the  law  as  to  the  effect  of  the  finding 
of  a  jury  on  the  question  of  damagea  where 
liability  is  admitted,  as  it  obviously  is  ad- 
mitted, by  a  default. 

Leaving  the  Year  Books,  and  observing 
more  recent  decisions,  we  find  that  the  dis- 
tinction is  more  clearly  made  between  the 
execution  of  a  writ  of  inquiry  of  damages 
and  a  verdict  in  its  proper  signification. 

In  Pasch.  29  Eliz.  (1587),  Gouldsb.  40,  it 
was  determined,  in  an  action  of  trespass  for 
an  assault,  that  the  finding  of  a  jury  on  a 
writ  of  inquiry  in  a  defaulted  case  was  not 
a  verdict,  "for  this  shall  not  be  said  a  ver* 
diet;  whereto  the  court  agreed,  for  a  ver- 
dict is  that  which  is  put  in  issue  by  the 
joyning  of  the  parties."  And  in  Mich.  37 
and  38  Eliz.  it  was  again  said,  in  Courtier 
V.  Barret  (1695)  Cro.  Eliz.  pt.  1,  p.  412, 
by  the  whole  court  of  King's  bench,  in  a 
case  of  replevin,  where  the  parties  were  at 
issue  and  the  plaintiff  was  nonsuited  after 
evidence  and  damages  were  assessed  by  jury 
for  the  avowant,  that  "here  the  plaintiff 
being  nonsuited  there  is  not  any  verdict 
given;  but,  in  that  whereof  the  jury  are  to 
enquire  of  damages  their  verdict  is  but  an 
office  of  inquest  and  no  verdict/'  etc.  And 
see  Ireland's  Case  (1594)  Cro.  Eliz.  pt. 
I,  p.  339,  and  Orey  ▼.  Willoughhy  (1595) 
P.   Moore,  465,   pi.  657. 

And  in  Year  Book  47  Edw.  III.  fbl.  19 
(1374),  it  was  said  by  Finchden,  Chief 
Justice:  "Ne  1  enquest  ne  fuit  my  charge 
de  ceo  que  la  party  mesme  avoit  conus  et 
sic  est  troue  encrountr  luy." 

An  even  more  positive  recognition  of  the 
essential  difference  between  a  verdict  of  a 
jury  in  a  trial  on  issue  joined  and  the  find- 
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ing  as  to  damages  in  a  writ  of  inquiry  is 
contained  in  the  act  of  Parliament  passed 
in  the  fourth  year  of  Queen  Anne's  reign 
(1705),  4  Anne,  chap,  xvi.,  and  entitled 
"An  Act  for  the  Amendment  of  the  Law 
and  the  Better  Advancement  of  Justice," 
the  2d  section  of  which  is  as  follows: 
"And  be  it  further  Enacted  by  the  Author- 
ity aforesaid,  That  from  and  after  the  said 
first  Day  of  Trinity  Term  (1706)  all  the 
Statutes  of  Jeofails  shall  be  extended  to 
Judgments  which  shall  at  any  Time  after- 
wards be  entered  upon  Confession,  Nihil 
dicit,  or  Non  sum  informatus  in  any  Court 
of  Record;  and  no  such  Judgment  shall  be 
reversed,  nor  any  Judgment  upon  any  Writ 
of  Enquiry  of  damages  executed  thereon 
be  staid  or  reversed  for  or  by  reason  of  any 
Imperfection,  Omission,  Defect,  Matter  or 
Thing  whatsoever,  which  would  have  been 
aided  and  cured  by  any  of  the  said  Statutes 
of  Jeofails  in  ease  a  Verdict  of  twelve  Men 
had  been  given  in  the  said  Action  or  Suit, 
so  as  there  be  an  original  Writ  or  Bill  and 
Warrants  of  Attorn^  duly  filed  according 
to  the  Law  as  it  is  now  used." 

It  will  be  noticed  here  that  a  "Verdict  of 
twelve  Men"  is  contrasted  in  this  act  with 
a  "Writ  of  Enquiry  of  damages  executed," 
and  that  the  provisions  of  the  statutes  con- 
cerning the  former  are  "extended"  to  the 
latter,  thus  clearly  recognizing  as  well  as 
preserving  the  two  methods  of  procedure, 
and  being  a  parliamentary  recognition  that 
the  finding  in  the  latter  case  was  a  differ- 
ent matter  from  a  "Verdict  of  twelve  Men." 
And  see  Mallory  v.  Jennings  (1731)  in  the 
King's  bench,  Mich.  4  Geo.  II.  Fitzg.  162. 

So  in  Foster  v.  Jackson  (1616)  Trin.  13 
Jac.  Hobart,  52a^  it  is  said  of  a  verdict: 
"First  lay  this  for  a  Ground,  that  if  the 
Jury  find  any  Thing,  that  is  meerly  out  of 
the  Issue,  that  such  a  Verdict,  for  so  much 
is  utterly  void  and  of  no  Force,  though  it 
conclude  in  general,  for  or  against  the 
Plaintiff  or  the  Defendant,  whereof  the  Rea- 
son is  plain,  which  is,  that  the  Jurors  are 
Tryers  of  Matter  of  Fact  put  in  Issue  be* 
tween  the  Parties,  and  their  Oath,  which 
contains  their  commission  is,  that  they  shall 
truly  try  the  Issue  between  Party  and  Par- 
ty. .  .  So  that  whatsoever  they  do  try 
besides  the  Issue  is  per  non  jurat os,  as  a 
Cause  judged  by  the  Court,  that  hath  no 
Jurisdiction  of  the  Cause  coram  'non  ju- 
dice,  and  utterly  void,  for  a  Verdict  must 
not  be  to  the  Action,  that  might  have  been 
pleaded,  but  to  the  Issue,  which  is  plead- 
ed, and  in  their  Charge.  .  .  .  And  so 
upon  the  Matter,  if  that  extravagant  Part 
of  the  Verdict  be  false,  it  is  no  Perjury, 
neither  doth  any  Attaint  lie  upon  it,  for 
there  is  no  Party  grieved  nor  any  Thing  to 
be  restored,  neither  can  it  be  used  as  in  evi- 
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dence  in  any  other  Trjal,  because  there  is 
no  Redress  if  it  be  False.  .  .  .  For  Ju- 
rors are  bound  to  their  Issues,  but  Judges 
have  Power  over  the  whole  Matter,  and 
that  hath  also  his  Bounds,  as  to  the  Mat- 
ter within  the  Record,  not  at  large." 

In  Ooodwin  v.  Welsh  (1610)  Pasch.  7 
Jac.  Yelv.  152,  the  plaintiff  recovered  dam- 
ages in  trespass  de  bonis  cuportatis  against 
two  defendants  by  default,  and  it  was  held: 
"And  by  all  the  justices,  they  themselves  as 
judges,  if  they  would,  might  in  these  cases 
assess  damages  without  issuing  any  writ, 
for  it  issues  only  quia  nescitur  qua  damna; 
but  if  they  will  trouble  themselves  with 
the  assessment  of  damages,  they  may.  But 
it  is  otherwise  in  the  case  of  non  oul.  plead- 
ed, for  there  the  trespass  is  denied  which 
must  be  tried  by  the  jury  and  there  the 
property  and  the  value  also  ought  to  be 
proved."  And  in  a  note  to  this  case  by 
the  late  Theron  Metcalf,  in  the  1st  Ameri- 
can edition  of  Yelverton's  Reports,  pub- 
lished in  1820,  it  is  stated:  "In  Rhode 
Island  the  court  on  default  and  demurrer 
assess  damages  in  all  actions,  whether  of 
tort  or  of  contract."  See  also,  to  the  same 
effect,  1  Brownlow  &  G.  214,  and  Cro.  Jac. 
220. 

Under  the  protectorate  of  Cromwell,  in 
1651,  was  decided  the  case  of  Davis  v.  Fo- 
lioi  (Banc.  Sup.)  Style,  310.  Davis  sued 
Lord  Foliot  for  an  assault,  and  on  a  writ 
of  inquiry  £200  damages  were  awarded  by 
the  jury.  "The  Plaintiflf  moved  the  Court 
for  a  new  writ  because  by  reason  of  the  will- 
fulness of  the  Jury  the  damages  were  found 
too  small.  .  .  .  Roll,  Chief  Justice,  an- 
swered, though  we  grant  not  a  new  writ, 
yet  we  can  increase  the  damages  upon  view 
of  the  wound,  and  here  appears  to  have  been 
a  foul  Battery  by  the  dagger  produced  in 
the  Court  and  by  the  party  himself  that  is 
wounded,  and  it  is  not  fit  that  a  wilful 
Jury  should  prejudice  the  party,  therefore 
either  consent  to  a  new  writ,  or  else  bring 
your  witnesses  on  both  sides,  and  we  will 
hear  the  motion  again."  And  later,  "Roll, 
Chief  Justice,  said — 3  things  are  consider 
able.  1.  Whether  the  court  can  increase  the 
damages;  21y,  Whether  the  wound  be  ap 
parent;  and  Sly,  Whether  the  damages  given 
be  too  small.  The  Ourt,  upon  view  of  the 
party  and  examination  of  Chirurgions  and 
Witnesses  on  both  sides  upon  Oath,  did  c<»i- 
elude  that  they  might  increase  the  dam- 
ages, and  that  the  wound  was  apparent,  and 
that  the  damages  were  too  small;  and 
therefore  they  increased  them  to  £4(X)  and 
said  they  would  not  increase  them  more  be- 
cause they  could  not  inquire  into  all  the 
circumstances  of  the  fact  as  the  jury 
might,  but  they  thought  fitting  to  increase 
them  in  some  proportion  because  the  of- 
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f ense  was  great  and  such  outragious  Acta 
are  not  to  be  slightly  punished."  And  see 
Dames  v.  Rock  (1625)  Mich.  1  Car.  Bend> 
loes,  158;  and  Wolf  ▼.  Meggs  (1507)  Cra 
Eliz.  pt.  2,  p.  544;  Hooper  v.  Pope  (1626) 
Latch,  223;  and  Mallei  d  Ferrer's  Case 
(1588)  Hil.  30  Eliz.  1  Leon.  130;  and  Trip- 
cony's  Case  (1554)  Mich.  1  &  2  Philip  ft 
Mary,  2  Dyer,  105a;  More's  Case  (1674) 
Freeman,  173;  Burton  v.  Baynes  (1733) 
Mich.  7  Geo.  II.  Barnes's  Notes,  153;  Aim- 
tin  V.  Hilliers  (1666)  Pasch.  17  Car  IL 
Hardr.   408. 

In  the  reign  of  William  III.  (1695)  was 
decided,  in  the  King's  bench,  HarherVs 
Case,  Skinner,  595.  Here  the  plaintiff  in 
replevin  became  nonsuit  after  joinder  in 
trial  and  evidence  to  a  jury,  and  the  jury 
were  discharged  without  assessing  the  de- 
fendant's damages.  And  at  a  later  day,  on 
a  motion  for  a  writ  of  inquiry  for  that  pur- 
pose, it  was  said  by  Holt,  Chief  Justice: 
"The  Jury  here  are  discharged  from  giving 
their  Verdict  by  the  Nonsuit;  and  there- 
fore, if  they  had  given  a  Verdict  for  the 
Damages  this  had  been  but  as  an  Inquest  of 
Office  upon  which  no  Attaint  would  lie  if 
the  Damages  had  been  excessive.  .  .  . 
But  where  the  Jury  gives  a  Verdict  and 
does  not  give  Damages  there  such  a  De- 
fect should  not  be  supplied;  for  if  the  Jury 
had  given  Damages  this  was  as  Part  of 
their  Verdict  upon  which  an  Attaint  lay 
if  they  are  excessive,  and  therefore  if  this 
shall  be  supplied  by  a  Writ  of  Inquiry 
which  is  but  an  Inquest  of  Office,  if  the 
Damages  are  excessive  the  Party  shall  be 
oppressed  without  the  Benefit  of  an  At- 
taint." And  see  Herbert  v.  Waters,  1  Salk. 
205,  1  Ld.  Raym.  59,  12  Mod.  85.  In  Her- 
bert V.  Waters,  Carth.  362,  decided  in  the 
court  of  King's  bench  in  1695,  the  rule  is 
thus  stated  as  to  a  writ  of  inquiry  of  dam- 
ages to  an  avowant  upon  a  nonsuit  in  re- 
plevin: "Where  the  Matter  omitted  to  be 
inquired  by  the  principal  Jury  is  such  as 
goes  to  the  very  Point  of  the  Issue,  and 
upon  which  if  'tis  found  by  the  Jury,  an 
Attaint  will  lie  against  them  by  the  Party, 
if  they  have  given  a  false  Verdict;  there 
such  Matter  cannot  be  supplied  by  a  Writ 
of  Inquiry,  because  thereby  the  Plaintiff 
may  lose  his  Action  of  Attaint,  which  will 
not  lie  upon  an  Inquest  of  Office.  But 
where  the  Matter  omitted  to  be  inquired 
by  the.  principal  Jury  doth  not  go  to  the 
Point  in  Issue  or  necessary  Consequence 
thereof,  but  are  Things  meerly  collateral, 
as  Damages  are  in  this  Case,  and  the  Four 
usual  Inquiries  on  a  Quare  Impedit,  sueh 
may  be  supplied  by  a  subsequent  Writ  of 
Inquiry,  without  any  Damage  to  the  Party; 
because  if  the  same  had  been  inquired  into 
by  the  principal  Jury,  it  would  have  been 
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(as  to  those  Particulars)  no  more  than  an 
Inquest  of  Office,  upon  which  an  Attaint 
will  not  lie."  Brampton's  Case  (1616) 
Mich.  13  Jac.  1  RoUe  Rep.  272;  Cheyney's 
Case,  10  Coke,  118;  Heydon's  Case  (1613) 
Trin.  Jac.  11  Coke,  5. 

During  the  same  reign  (Hil.  Term,  8,  0, 
Wm.  III.;  1696)  was  also  decided  Cook  v. 
Bealf  1  Ld.  Raym.  176.  This  was  trespass 
for  an  assault,  and  not  guilty  pleaded,  and 
verdict  for  plaintiff,  who  later  moved  for 
an  increase  of  the  damages  upon  affidavits 
that  he  had  partially  lost  the  sight  of  his 
eye  hy  the  assault;  and  therefore  it  was  "re- 
solved that  the  court  may  increase  the  dam- 
ages if  the  wound  be  apparent  though  it  be 
not  a  maim.  .  .  .  And  Powell,  Justice, 
said  that  Holt,  Chief  Justice,  was  of  that 
opinion.  .  .  .  And  he  [Powell,  J.,]  said 
that  the  court  might  increase  the  damages 
upon  a  writ  of  enquiry  because  that  was 
but  a  bare  inquest  of  office."  And  see  3 
8alk.  115.  And  in  the  following  cases  the 
assessment  of  damages  by  a  jury  on  a  writ 
of  inquiry  was  set  aside  by  the  court  of 
King's  bench:  Woodford  v.  Eades  (1721) 
1  Strange,  426,  because  damages  were  too 
small;  and  for  the  same  cause  in  Hall  v. 
Stone  (1722)  1  Strange,  615;  and  in  Mark- 
ham  V.  MiddUton  (1746)  2  Strange,  1259; 
Parr  v.  Purheok  (1724)   8  Mod.  196. 

In  Beardmore  v.  Carrington  (1764)  2 
Wils.  244,  it  was  said  by  the  court,  in  con- 
sidering the  question  of  damages  awarded 
in  an  action  of  trespass  and  false  imprison- 
ment after  joinder  on  the  general  issue  and 
trial  to  a  jury:  "There  is  also  a  difference 
between  a  principal  verdict  of  a  jury  and 
a  writ  of  inquiry  of  damages,  the  latter 
being  only  an  inquest  of  office  to  inform  the 
conscience  of  the  court,  and  which  they 
might  have  assessed  themselves  without  any 
inquest  at  all." 

And  in  Hetoit  v.  Mantell  (1768)  2  Wils. 
372,  it  was  said,  by  Wilmot,  Chief  Justice: 
"The  taking  of  the  inquisition  and  entering 
final  judgment  were  only  the  conclusion 
and  necessary  consequence  of  the  interlocu- 
tory judgment,  for  the  court  themselves,  if 
they  had  so  pleased,  might  upon  the  inter- 
locutory judgment  have  assessed  the  dam- 
ages, and  thereupon  given  final  judgment 
before  Bibbinses  became  bankrupts,  and  the 
inquisition  is  only  a  matter  of  course  taken 
to    inform    the    conscience    of   the    court." 

Again,  in  Brtice  v.  Rawlins  (1770)  3 
Wils.  61,  the  plaintiff  recovered  damages  in 
trespass  by  default  for  breaking  and  enter- 
ing plaintiff's  house  and  searching  his  ef- 
fects. The  court  said,  in  considering  the 
damages  assessed  by  the  jury  on  the  writ  of 
inquiry:  **Wilmot,  Chief  Justice.  This  is 
an  inquest  of  office  to  inform  the  conscience 
of  the  court,  who,  if  they  please,  may  them- 1 
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selves  assess  the  damages.**  And  see  Cole- 
man V.  Ma/wby  (1730)  2  Strange,  854;  and 
also  CresiDiok  v.  Saunders  (1682)  34  Car. 
II.,  2  Show.  200. 

In  Rhode  Island  the  act  of  the  general 
assembly,  passed  in  1647,  creating  the  "Gen- 
erall  Court  of  Tryalls,"  made  provision  for 
the  use  of  writs  of  inquiry  of  damages  in 
defaulted  cases,  and  also  provided  for  the 
proceeding  by  writ  of  attaint  for  a  false 
verdict,  as  follows  (1  R.  I.  Col.  Rec.  p. 
196) :  "But  in  case  after  a  declaration  is 
filed  in  expectation  of  an  answer,  or  to 
make  his  defense,  and  he  doth  not,  then  the 
plaintiff  taketh  him  by  default,  which  is 
called  confessing  the  action,  and  then  the 
Recorder's  office  shall  be,  to  enter  and  re- 
cord a  Nihil  dicit  {id  est),  he  saith  nothing 
thereon,  and  so  shall  he  send  out  a  writ  of 
enquiry  of  dammages  unto  the  Towne  where 
the  defendant  lives.  And  the  head  officer  of 
the  Towne  at  the  next  Towne  Court,  shall 
enquire  of  damages,  and  by  a  writ  of 
destringes  to  the  Sargant,  shall  cause  the 
defendant  for  that  purpose  to  come  to  the 
Court,  and  in  case  he  appeare  not,  he  shall 
forfeit  the  distraint,  and  the  head  officer  of 
the  Towne  may  distraine  again  and  again." 
This  provision  was  changed  in  1650  (1  R.  I. 
Col.  Rec.  224)  by  a  provision  "that  in  case 
a  Nihil  dicit  be  taken  in  any  Courte,  the 
Jury  of  that  Courte  shall  make  inquirie," 
apparently  extending  to  all  courts  the  pro- 
visions of  the  act  of  1648,  relative  to  the 
"General  Court  of  Tryalls"  only,  and  which 
specified  (p.  211)  that  in  case  of  a  nihil 
dicit  in  that  court  "that  then  the  Jury  Em- 
panelled for  the  said  Court  shall  enquire  of 
Damages,"  etc.  And  also  (p.  200)  :  "And 
be  it  further  enacted  by  the  authority  of 
this  present  Assemblie,  that  if  any  false 
verdict  be  given  in  any  action,  suit,  or  de- 
mand, either  in  this  or  in  any  other  Court 
of  the  Colonic,  in  anything  personall,  as 
Trespass,  Debt,  Difference,  &c.,  the  party 
grieved  shall  have  a  writ  of  attaint  out  of 
this  Court  of  the  Colonic,  putting  in  suffi- 
cient security,  against  each  partie  giving 
in  such  an  imtrue  verdict,  whereby  ye  par- 
ties shall  be  summoned  by  great  distresses, 
and  in  case  the  thing  in  demand  and  the 
verdict,  surmoimts  forty  pounds,  to  the 
three  able  men  of  each  .Towne  (Providence, 
Newport,  Portsmouth,  and  Warwick)  shall 
be  added  twelve  of  the  same  Towne  where 
the  Colonic  Court  of  Tryall  shall  be,  being 
worth  three  score  pounds  apiece,  if  such 
and  so  many  are  to  be  had,  and  in  case 
these  find  they  gave  an  untrue  verdict, 
every  one  of  the  former  inquest  shall  forfeit 
twenty  pounds,  ten  whereof  is  the  King's 
custome,  and  ten  pounds  shall  go  to  the 
partie  grieved,  that  sues  for  it;  he  shall 
be  also  not  of  credence,  neither  shall  hii 
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solemn  testimony  be  taken  in  any  Court, 
untill  the  Colonic  release  him.  But  if, 
eyther  the  demand  or  verdict  be  under  forty 
poimds,  then  shall  the  inquest  be  worth  fifty 
pounds  a  man,  and  every  one  of  the  petty 
inquest  being  found  guil^,  shall  forfeit  five 
pounds,  with  the  like  punishment  as  is  be- 
fore specified.  See  23  Hen.  VIII.  3;  37 
Hen.  VIII.  5.  And  in  case  he  that  sues 
forth  the  writ  of  attaint  makes  it  not  good, 
every  party  attainted  may  have  his  action 
against  him,  and  recover  sufficient  dam- 
mages." 

But  this  statute  applies  only  to  "false 
verdicts,"  and  its  terms  do  not  include  the 
execution  of  a  writ  of  inquiry  of  dama';,e^. 
So,  too,  it  provides  a  jury  of  twenty-four 
for  the  trial  of  cases  thereunder,  as  does 
the  "Act  against  Perjury  and  Untrue  Ver- 
dicts," of  23  Hen.  VIII.  3,  enacted  in  1531, 
and  referred  to  therein,  and  which  it  closely 
follows  in  many  particulars.  And  as  to 
"false  verdicts"  it  was  doubtless  true  here, 
as  in  England,  as  was  said  in  1736,  by  the 
court  of  King's  bench  in  Barker  v.  Dtiie,  2 
Strange,  105 1 :  "And  new  trials  came  in 
the  room  only  of  attaints  as  a  more  expedi- 
tious and  easy  remedy." 

Prior  to  1671  the  records  of  the  "Gener- 
all  Court  of  Tryalls"  are  to  be  found  with 
the  proceedings  of  the  general  assembly, 
and  in  1730  it  was  succeeded  by  the  su- 
perior court  of  judicature.  The  records 
between  these  dates  are  in  our  possession, 
and  an  examination  of  them  shows  that  for 
some  years  it  was  the  practice  of  the  court 
to  submit  the  question  of  damages  in  de- 
faulted cases  to  a  jury.  The  practice  ap- 
pears to  have  changed  about  the  year  1710, 
for  at  the  September  term,  1709,  in  Bur- 
lington V.  Whipple  (Newport  county), 
which  was  debt  on  a  bond,  upon  defendant's 
default  the  damages  were  assessed  by  the 
court;  and  thereafter  the  latter  practice 
gained,  until,  at  the  last  term  of  the  court 
before  it  was  succeeded  by  the  superior 
court  of  judicature  and  inferior  courts  of 
common  pleas,  created  in  1729  (t.  e.,  March 
term,  1730),  of  254  defaulted  cases  at  that 
term,  the  damages  in  each  case  were  as- 
sessed by  the  court;  nor  does  there  appear 
at  that  term  a  single  defaulted  case  in 
which  the  damages  were  assessed  by  a  jury. 
So  that  this  may  safely  be  said  to  have 
been  the  constant  and  established  practice 
during  the  latter  years  of  the  first  court 
created  in  the  colony.  But  the  act  of  the 
general  assembly  specifically  authorizing 
this  method  of  procedure  was  not  passed 
until  1767  {supra),  and  seems  to  have  been 
rather  a  recognition  of  and  authority  for 
what  may  be  termed  the  common  law  of  the 
colony,  as  seems,  also,  to  have  been  the  fact 
in  Connecticut.  See  Lennon  v.  Rawitzer, 
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67  Conn.  583,  19  Atl.  334.  Indeed,  it 
would  seem  that  in  this  colony  the  claim 
was  made  of  record  as  late  as  1722  of  a 
right  to  a  trial  otherwise  than  by  a  jury, 
— ^that  is  to  say,  a  trial  by  wager  of  law; 
for  at  the  September  term,  1722,  of  the 
court  of  trials  at  Newport,  the  defendant 
appealed  from  a  judgment  of  a  justice 
court  in  an  action  of  detinue,  whereby  the 
plaintiff  recovered  judgment  below  for  re- 
turn of  the  property  detained,  or  in  lieu 
•thereof  the  defendant  to  pay  plaintiff  40 
shillings.  On  the  appeal  in  the  court  of 
trials  the  plaintiff  below  did  not  appear, 
but  made  default,  and  the  court  reversed 
the  judgment  below  and  awarded  judgment 
in  favor  of  the  appealing  defendant  for 
costs.  It  is  of  interest  to  note  that  in  this 
case  one  of  this  defendant's  reasons  of  ap- 
peal is  thus  stated:  "For  that  the  defend- 
ant ought  to  have  been  allowed  the  benefit 
of  his  wager  in  Law,  that  he  detaineth  no 
Gun  of  the  plaintiff's  and  thereby  discharge 
himself,  but  was  not;"  and  cites  authori- 
ties. And,  indeed,  in  the  Case  of  the  Ahhot 
of  Strata  Mercella,  9  Coke,  at  page  32a,  it 
is  said  by  Lord  Coke  that  "wager  of  law 
countervails  a  jury.  .  .  .  Also  trial 
may  be  in  debt  upon  a  simple  contract, 
detinue,  etc.,  either  by  wager  of  law  of  the 
defendant  himself,  or  by  jury  at  the  defend- 
ant's election."  And  in  1724,  in  an  action 
of  detinue,  the  defendant's  counsel,  who 
was  then  the  attorney  general  of  the  colony, 
filed  the  following  plea:  "And  the  De- 
fendant prays  the  Benefit  of  the  Law,"  and 
that  the  "Plaintiff's  action  may  be  barred." 
The  defendant  also  pleaded  nondelivery  and 
nbndetainer,  with  prayer  to  the  country, 
and  the  case  was  finally  submitted  to  a 
jury,  who  found  for  the  defendant,  the  rec- 
ord not  showing  whether  the  defendant  so 
elected  or  not.  The  counselor  who  advanced 
this  claim  in  the  former  case  was  six  years 
later,  in  1728,  appointed  by  the  general  as- 
sembly, together  with  the  then  attorney 
general,  a  former  attorney  general,  and  the 
"general  recorder"  or  secretary  of  state,  the 
fourth  member  of  the  commission  to  revise 
the  laws  of  the  colony  and  to  print  the 
laws  of  the  colony  "now  in  force"  (4  R.  I. 
Col.  Rec.  p.  408),  and  which  prepared  the 
Digest  of  1730,  supra. 

Even  in  criminal  cases  the  court  for 
many  years  acted  under  a  statute,  which 
adjudged  a  respondent  who  did  not  appear, 
but  made  default,  to  be  guilty,  and  then 
proceeded  to  impose  sentence.  The  act  cre- 
ating the  office  of  attorney  general,  in  16:j0 
(1  R.  I.  Col.  Rec.  225),  is  as  follows: 
"That  the  Attorney  Generall  shall  have  full 
power  to  impleade  any  transgression  of  the 
lawe  of  this  State  in  any  Courte  of  this 
State;    but   especially    to   bringe   all    such 
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matters  of  penall  lawea  to  tryall  of  the 
General!  Courte  of  Tryalls,  as  also  for  the 
tryall  of  the  odicers  in  the  State  at  the 
General!  Assemblies,  and  to  impleade  in  the 
full  power  and  authoritie  of  the  free  peo- 
ple of  this  State,  their  prerogatives  and  lib- 
erties;'* and  he  was  authorized  'Hhat  upon 
information  of  transgressions  or  transgres- 
sors of  the  lawes,  prerogatives,  and  liber- 
ties of  the  people,  and  their  penall  lawes, 
he  shall  under  hand  and  seale  talce  forth 
summons  from  the  President  or  Generall 
Assistants,  to  command  any  delinquent,  or 
vehemently  suspected  of  delinquencie  in 
what  kind  so  ever  accordinge  to  the  prem- 
ises, to  appeare  at  the  Generall  Courte,  if 
it  be  thereto  belonginge,  or  to  the  Generall 
Assemblie  in  those  matters  proper  there- 
unto; and  if  any  refuse  to  apeare  at  that 
mandamus  in  the  State  of  England's  name 
and  the  free  people  of  this  State,  he  shal  be 
judged  guiltie,  and  so  proceeded  with  ac- 
cording to  fine  or  penaltie." 

In  1717,  in  the  "Court  of  Tryalls"  for 
Newport  county,  upon  an  indictment  for 
ill^al  cohabitation,  the  respondent  ''being 
called  in  court  appeared  not,  but  made  de- 
fault, whereupon  the  sentence  of  this  court 
is," — and  then  follows  a  fine. 

And  in  1724,  upon  an  indictment  for  lar- 
ceny, the  respondent  "made  default.  Where- 
upon the  sentence  and  judgment  of  this 
court  is  that  the  said  respondent  Restore 
and  pay  unto  said  [owners]  three  pounds 
ten  shillings,  being  two-fold,  and  to  be 
whipped  on  your  naked  back  on  the  10th 
of  this  Inst.  September,  at  the  Publick 
Whipping  Post  in  Newport  with  fifteen 
stripes  or  pay  a  fine  of  fifty  shillings  to  the 
King  to  and  for  the  support  of  the  Govern- 
ment, and  pay  the  charges  of  the  prosecu- 
tion. Conviction,  Ac.  And  to  Remain  in  the 
Custody  of  the  Sheriff  till  this  Sentence  be 
performed;"  and  similar  proceedings  were 
had  on  other  indictments. 

In  1745,*  upon  an  indictment  for  uttering 
counterfeit  money,  the  respondent  "being 
solemnly  called  in  court  did  not  appear. 
.  .  .  And  afterwards  the  said  respond- 
ent was  brought  into  Court  and  by  virtue 
of  an  Act  of  Ye  General  Assembly  of  said 
Colony  was  to  have  a  Trial  notwithstand- 
ing the  former  Default." 

Here  is  to  be  found  a  recognition  of  the 
doctrine,  which  had  been  advocated  long  be- 
fore, that  default  even  in  a  civil  action  was 
not  only  the  defendant's  admission  of  the 
truth  of  the  contention,  but  that  it  was  in 
itself  a  contemptuous  and  disobedient  act, 
and  therefore  blameworthy.  Thus,  Brae- 
ton,  writing  about  the  end  of  the  reign  of 
Henry  III.  (1272),  prescribes  that,  upon 
default  in  a  civil  action  ex  delicto,  dam- 
ages should  be  assessed  by  the  court;  and 
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if  the  defendant  have  no  lands  or  goods, 
and  be  not  found,  he  should  be  considered 
as  an  outlaw,  not,  indeed,  to  suffer  death 
or  dismemberment  if  captured,  but  never- 
theless to  be  perpetually  imprisoned  and 
kept  from  all  who  live  in  the  King's  peace, 
since  there  is  no  greater  offense  than  con- 
tempt and  disobedience  of  the  King's  sum- 
mons. De  Legibus  Et  Consuetudinibus 
Angliae,  Lib.  V.,  fol.  440  ed.  of  1640:  "Si 
autem  placitum  esset  civile  descendens  ex 
delicto  sicut  actio  injunarum  qudd  tunc  per 
officium  Justic.  aestimaretur  injuria  et  ad- 
hibita  taxatione  de  redditib  et  catallis  fu- 
gientis  caperetur  in  mana  diii  Regis  ad  val- 
entiam  p(ro)  contumacia  ipsius  et  fieret 
eodem  modo  sicut  supra.  Si  autom  oum 
corpus  non  inveniatur  nee  terras  habuerit 
nee  catalla  ille  de  quo  queritur,  iniquum 
esset  si  justitia  remaneret  ve!  malitia  ess^ 
impunita.  .  .  •  Quia  nullum  ma  jus  jcrim- 
en  qu&m  contemptus  et  inobedientia,  omnes 
enim  qui  in  regno  st\t  obedientes  esse  debent 
diio  Regi,  &  ad  pacem  suam,  k  cfim  vooati 
vel  suinoniti  per  Regem  venire  contempser- 
int,  faciut  seipsos  exleges  &  ideo  utlagari 
deberent,  non  tamen  ad  mortem  vel  mem- 
broru  truncationem  si  postea  redierint,  vel 
intercepti  fuerint,  cdm  causa  utlagationis 
criminalis  non  existat,  sed  ad  perpetuam 
prisonam,  vel  regni  abjurationem,  et  a 
communione  aliorum  qui  sunt  ad  pacem  diii 
Regis."  But  this  is  rather  a  statement  of 
that  which  Bracton  considered  was  the 
proper  course  to  be  pursued  than  a  state- 
ment of  the  law  as  it  is  to  be  found  in  the 
early  reported  cases  of  the  Year  Books. 

Even  after  our  independence  of  Great 
Britain  had  been  declared,  a  similar  course 
was  pursued.  In  1779  (8  R.  I.  Col.  Rec.  p. 
609)  there  was  enacted  an  act  confiscating 
the  estates  of  those  who  had  adhered  to  the 
King  and  had  aided  his  forces,  and  provid- 
ing as  follows:  ^'And  whereas  it  is  neces- 
sary that  some  mode  of  trial  should  be  in- 
stituted whereby  to  determine  what  estates 
are  forfeited  by  force  of  this  act,  and 
whereby  those  persons'  who  may  be  accused 
of  offenses  in  this  act  described  may  have 
their  estates  defended  in  the  best  manner 
that  their  situations  will  admit  of;"  and 
providing  for  the  number  of  jurors  to  be 
drawn  to  att/end  such  trials,  and  for  notice 
to  a  respondent,  and  that  "any  person  or 
persons  who  have  claim  to  the  same  estate 
in  such  information  or  complaint  men- 
tioned" might,  "either  in  their  own  riglit 
or  on  the  part  and  behalf  of  the  person  ac- 
cused or  of  any  person  whomsoever,"  come 
and  defend,  "and  the  issue  shall  be  tried  by 
a  jury  in  the  known  and  ordinary  course  of 
law  used  and  approved  in  this  state,  to  try 
whether  such  estate  demanded  or  any  part 
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thereof  is  forfeited  by  force  of  this  act," 
etc. 

In  1780,  in  Newport  county,  sundry  in- 
formations were  preferred  by  the  attorney 
general,  alleging  violations  of  this  act,  and 
praying  for  a  forfeiture  to  the  state  of  the 
respondents'  lands  bounded  and  described 
as  set  forth  in  the  informations.  In  the 
single  case  tried  by  a  jury  at  that  term 
the  verdict  was  in  favor  of  the  respondent; 
but  in  22  cases  the  respondent  made  de- 
fault, and  in  each  case  judgment  of  forfeit- 
ure to  the  state  of  the  respondent's  lands 
was  rendered  by  the  court  upon  default. 
Inasmuch  as  these  proceedings  were  had  in 
the  superior  court  of  judicature,  this  action 
of  the  highest  court  in  the  state  in  thus  de- 
vesting title  to  real  estate  upon  default 
must  be  accepted  as  "the  known  and  ordi- 
nary course  of  law  used  and  approved  in 
this  state"  at  that  time. 

By  the  act  creating  the  superior  court  of 
judicature  it  was  expressly  given  all  the 
powers  which  were  vested  in  the  courts  of 
law  in  England;  since  at  the  June  session, 
1729,  the  general  assembly  of  this  colony 
enacted  "An  Act  for  Establishing  of  In- 
ferior Courts  of  Common  Pleas  in  the  Sev- 
eral Counties  of  This  Colony,"  to  which 
courts  were  given  "Cognizance  of  all  Civil 
Actions  arising  or  happening  within  such 
County  Tryable  at  the  Common  Law  of 
what  Nature,  Kind  or  Quality  soever," 
with  a  right  of  appeal  to  the  supreme  court 
of  judicature  created  by  the  same  act,  to 
which  was  also  given  "Cognizance  of  all 
Pleas,  real,  personal,  and  mixt,  as  also 
Pleas  of  the  Crown  and  Causes  criminal 
and  Matters  relating  to  the  Conservation 
of  the  Peace  and  Punishment  of  Offenders 
and  generally  of  all  other  Matters  as  fully 
and  amply  to  all  Intents  and  Purposes 
whatsoever  as  the  Court  of  Common  Pleas, 
King's  Bench  or  Exchequer  in  His  Majesty's 
Kingdom  of  England  have  or  ought  to  have, 
and  are  Impowered  to  give  Judgment  there- 
in and  to  award  Execution  thereon  and 
make  such  necessary  Rules  of  Practice  as 
the  Judges  shall  from  time  to  time  see  need- 
ful"— ^thereby  conferring  the  same  jurisdic- 
tion conferred  upon  the  "Generall  Court  of 
Tryalls"  by  the  act  of  1666  (Digest  of  1719, 
p.  15). 

The  practice  in  the  inferior  court  of  com- 
mon pleas  was  from  the  beginning  that 
damages  should  be  assessed  by  the  court, 
even  in  tort  actions.  Thus,  at  the  Novem- 
ber term,  1730,  in  Newport  county,  in  an 
action  of  trespass  for  the  unlawful  taking 
and  abuse  of  the  plaintiff's  horse,  upon  the 
defendant's  default  damages  were  assessed 
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by  the  court,  as  was  also  the  procedure  at 
the  same  term  in  an  action  of  detinue. 

The  first  records  of  this  court  in  Provi- 
dence  county   begin   with   the   June  term, 
1731.     At  that  term  in  divers  cases  judg- 
ment was  given  for  the  plaintiff  by  the  de- 
fault of  the  defendant,  and  in  each  case  the 
damages  were  assessed  by  the  court,  and  in 
no  case  was  a  writ  of  inquiry  of  damages 
issued,  and  among  these  were  16  cases  in 
debt  and  21  actions  of  the  case.    Nor  was 
the   assessment   of  damages   by   the   court 
confined  to  actions   em  contractu,  since  in 
each  of  the  following  cases  the  defendant 
made  default,  and  in  each  instance  the  dam- 
ages were  assessed  by  the  court:     In  1740, 
in  case  by  bail  against  principal  who  had 
failed  to  appear  in  the  original  action  and 
had  not  satisfied  the  judgment  therein;  in 
1741,  in  trover  after  general  issue  pleaded 
et  de  hoc,  etc.;  in  1743,  in  trespass  de  h(mi9 
aaportatia  for  entering  the  plaintiff's  close 
and  carrying  away  "229  oak  rails  of  the 
plaintiff,  of  the  value  of  £7,  and  other  enor- 
mities unto  the  plaintiff,  the  defendant  did 
then    and    there    do,"    after    general    issue 
pleaded  and  prayer  to  the  country;  in  1743, 
in  trespass  for  an  assault  after  son  aaaauli 
demesne    pleaded;    in     1774,    in     trespass 
charging  that  defendant  "did  cut  down  and 
carry  off    from   said    land    (of    plaintiffs) 
Ten  Timber  Trees,"  after  title  pleaded  from 
respondent's  grantor  by  warranty  deed  and 
summons    od    warrantizandum    issued    and 
served;  in    1776,  in   trespass    on  the    case 
against  a  truckman  for  negligence  in  trans- 
portation of  certain  goods  of  the  plaintiff^ 
whereby  they  were  destroyed;   in  1776,  in 
trespass  for  an  assault,  and  "not  guilty" 
pleaded  and  prayer  to  the  country;  and  in 
the  same  year  in  trespass  alleging  that  the 
defendant  "set  fire  to  the  Brush  and  Leaves 
and    other   dry   stuff    lying   on    Plaintiff's 
land,   also  after   'not   guilty'   pleaded   and 
prayer  to  the  country." 

The  present  Constitution  of  the  state 
took  effect  on  the  first  Tuesday  of  May, 
1843.  Section  15  of  article  1  contains  this 
provision,  "The  right  of  trial  by  jury  shall 
remain  inviolate;"  and  this  court  has  held 
in  Bishop  v.  Tripp,  15  R.  I.  466,  8  Atl.  692, 
that  this  does  not  extend  the  right  of  jury 
trial,  but  preserves  it  as  it  was  at  that 
time.  An  examination  of  the  record  of  the 
court  of  common  pleas  in  Providence  county 
for  the  December  term,  1842,  which  was  the 
last  term  before  the  present  Constitution 
became  operative,  shows  that  there  were 
289  defaulted  cases  at  that  term,  in  each  of 
which  the  damages  were  assessed  by  the 
court,  and  that  in  no  defaulted  case 'were 
the  damages  assessed  by  a  jury.     And  the 
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Btatute  in  that  behalf  then  existing  is,  in 
substance,  identical  with  the  statute  now 
in  force. 

Nor  are  decisions  wanting  in  the  courts 
of  other  states  and  of  the  United  States 
which  sustain  the  power  of  the  court  to 
assess  damages  in  defaulted  cases  without 
the  intervention  of  a  jury. 

In  Broton  v.  Van  Braam,  3  Dall.  344,  1  L. 
ed.  629,  the  Supreme  Court  of  the  United 
States  decided,  in  1797,  in  a  case  arising 
under  the  law  of  Rhode  Island,  that  dam- 
ages were  properly  assessed  by  the  court  in 
this  state  without  the  intervention  of  a 
jury,  and  overruled  an  exception  to  their 
assessment  by  the  court  on  the  ground  that 
the  law  and  the  practice  in  Rhode  Island 
expressly  authorized  the  assessment  of 
damages  by  the  court,  Mr.  Justice  Chase 
concurring,  because,  in  his  opinion,  such 
was  the  provision  of  the  common  law. 
And  see  opinion  of  Mr.  Justice  Story  in 
Renner  v.  Marshall  (1816)  1  Wheat.  216,  4 
L.  ed.  74. 

In  Raymond  v.  Danhury  &  2V.  72.  Co, 
(1877)  14  Blatchf.  133,  Fed.  Cas.  No.  11,- 
593,  it  is  said  by  the  United  States  circuit 
court  for  the  district  of  Connecticut,  in  an 
action  for  negligence,  that  ''the  assessment 
of  damages  upon  a  default,  either  in  actions 
of  tort  or  of  contract,  stood  upon  a  differ- 
ent footing  from  the  trial  of  issues  of  fact. 
.  .  .  The  conclusion  is  that  the  assess- 
ment of  damages  by  a  jury  upon  a  default 
is  matter  of  practice,  and  not  of  right." 

In  UoT^UnB  v.  LadA  (1864)  35  111.  178, 
the  court  said  of  a  case  where  damages  were 
assessed  by  the  court  upon  the  defendant's 
demurrer  being  overruled:  "This  is  a  mere 
matter  of  practice  none  will  deny,  and,  be- 
ing so,  the  assessment  of  damages  could  be 
made  by  the  court  without  a  jury.  The 
idea  that  a  party  has  a  constitutional  right 
to  have  a  trial  by  jury  is  not  controverted. 
Here  was  no  trial  in  any  sense  of  that  term. 
The  defendant  has  declined  putting  his  case 
on  trial  by  abiding  the  judgment  on  the 
demurrer." 

In  Bwnley  v.  Sutherland  (1882)  74  Me. 
212,  the  court  said:  "The  assessment  of 
damages  by  a  jury,  when  done,  is  a  matter 
of  practice  rather  than  of  right." 

In  Lennon  v.  Rawitzer  (1889)  67  Conn. 
683,  19  Atl.  334,  the  full  court  sustained 
the  assessment  of  damages  by  the  court  on 
default  in  an  action  to  recover  damages  for 
personal  injuries,  although  the  plaintiff 
desired  a  jury  to  assess  the  damages,  say- 
ing: "This  practice  has  also  in  repeated 
instances  received  the  express  sanction  of 
this  court.  The  last  time  was  in  1885,  in 
Beeley  y.  Bridgeport,  53  Conn.  1,  22  Atl. 
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1017;  and  for  other  instances  see  the  cases 
there  cited  on  page  2,  53  Conn.,  and  page 
1047,  22  Atl." 

In  Parker  y.Roherte  (1885)  63  N.  H.431, 
the  court  says:  "A  default  admits  all  the 
material  allegations  of  the  writ  except  the 
amount  of  damages,  which  are  assessed  by 
the  court,  unless  for  special  reasons  an  in- 
quiry by  the  jury  is  ordered."  And  see 
cases  cited. 

Deane  v.  Willamette  Bridge  Co,  (1892) 
22  Or.  167,  16  L.  R.  A.  614,  29  Pac.  440, 
was  almost  identical  with  the  case  at  bar. 
The  action  was  for  damages  for  personal 
injuries  alleged  to  have  been  sustained  on 
a  car  of  the  defendant  company  by  reason 
of  its  negligence.  The  defendant  suffered  a 
default,  and  claimed  that  the  court  should 
assess  the  damages  under  the  law  of  Ore- 
gon of  1891  (chapter  173),  viz.:  "In  other 
actions  including  all  actions  sounding  in 
damages  or  tort  .  .  .  where  judgment 
is  rendered  otherwise  than  on  a  verdict  in 
favor  of  the  plaintiff,  the  court,  without  the 
intervention  of  the  jury,  shall  assess  the 
damages  which  he  shall  recover,"  etc.  But 
upon  demand  of  the  plaintiff  the  court  or- 
dered the  clerk  to  call  a  jury  to  assess  the 
damages,  which  was  done,  and  verdict  for 
the  plaintiff.  The  question  thus  presented 
to  the  supreme  court  by  the  defendant  was 
the  question  presented  here.  The  provision 
of  the  state  Constitution  was  almost  iden- 
tical with  our  own,  and  was  as  follows: 
"In  all  civil  actions  the  right  of  trial  by 
jury  shall  remain  inviolate."  And  the  full 
court  said:  "This  provision  of  the  Consti- 
tution creates  no  new  right  to  trial  by  jury. 
It  simply  secures  to  suitors  the  right  to 
trial  by  jury  in  all  cases  where  that  right 
existed  at  the  time  the  Constitution  was 
adopted.  .  .  .  Prior  to  the  adoption  of 
the  Constitution  of  this  state,  construed  in 
the  light  of  our  inquiries,  the  statute  did 
not  give  to  suitors  the  right  to  have  a  juy' 
assess  damages  in  case  of  failure  of  the  de- 
fendant to  answer."  And  the  court  he  d 
the  act  constitutional,  and  reversed  the 
judgment  upon  the  finding  of  the  jury,  say- 
ing, page  172,  22  Or.,  page  616,  15  L.  R.  A., 
and  page  442,  29  Pac.:  "The  only  purpose 
of  the  writ  [of  inquiry]  in  authorizing  the 
jury  to  inquire  into  the  damages  is  to  in- 
form the  mind  or  conscience  of  the  court. 
This  being  its  object  unless  the  court 
choose  to  issue  the  writ  for  its  own  infor- 
mation it  necessarily  follows  that  it  is  dis- 
cretionary with  the  court  whether  it  will 
issue  the  writ,  o»,  when  issued,  whether  it 
will  award  the  amount  of  damages  found 
by  the  jury  or  assess  the  damages  itself 
without  any  inquest     This  result  proceeds 
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upon  .the  hypothesis  that  upon  default  the 
cause  of  action  upon  which  issue  mi^^ht 
have  been  joined  stands  admitted,  and  that 
there  is  no  issue  of  fact  to  try  or  nothing 
evolved  by  the  pleadings  upon  which  the  e 
can  be  a  trial  by  jury."  And  on  page  176, 
22  Or.,  page  618,  15  L.  R.  A.,  and  page  443, 
29  Pac:  *'Upon  default,  as  we  have  shown, 
there  is  made  by  the  pleadings  of  the  par- 
ties no  issue  of  fact  to  be  tried  by  a  jury. 
The  cause  of  action  is  admitted,  and  there 
is  no  occasion  for  a  trial  by  jury.  The 
common-law  right  of  trial  by  jury,  which 
it  was  the  purpose  of  this  constitutional 
provision  to  se6ure,  relates  only  to  those 
civil  cases  or  causes  of  action  in  which 
there  has  been  an  issue  made  by  the  plead- 
ings of  the  parties, — where  the  facts  alleged 
constituting  the  cause  of  action  are  denied, 
and  an  issue  of  fact  is  formed  which  must 
be  tried  by  a  jury.  Such  a  trial  of  an  ac- 
tion has  no  application  to  an  inquiry  into 
damages,  whether  by  the  court  or  by  a  jury, 
after  default,  when  the  cause  of  action 
stands  confessed." 

Our  own  statute  does  not  prohibit  the 
court  from  calling  to  its  aid  a  jury  in'such 
a  case,  as  did  the  statute  just  referred  to. 
But  it  does  provide,  nevertheless,  that  the 
damages,  when  assessed,  shall  be  assessed 
by  the  act  of  the  court.  Doubtless,  in  most 
of  the  cases  where  the  court  might  see  fit 
to  intrust  this  question  ta  the  considera- 
tion of  a  jury,  the  court  would  adopt  the 
finding  of  the  jury,  and  would  assess  the 
damages  accordingly.  But  the  inherent 
power  of  the  court  to  award  more  or  less 
than  the  jury  awarded  is  seen  to  have  ex- 
isted from  remote  antiquity,  and  is  of  ne- 
cessity implied,  recognized,  and  authorized 
in  the  language  of  the  statute.  Here  the 
court  refused  at  first  to  assess  the  dim- 
ages,  and  there  is  no  record  that  the  find- 
ing of  the  jury  has  been  approved  or  disap- 
proved by  the  court,  or  that  the  court  has 
taken  any  action  in  the  matter. 

It  follows  that  the  defendant  takes  noth- 
ing by  its  exception  to  the  discretionary  ac- 
tion of  the  trial  court  in  submitting  the 
question  of  damages  to  the  jury  for  their 
judgment  thereon;  and,  inasmuch  as  the 
action  of  the  court  is  necessary  to  deter- 
mine the  amount  of  damages  to  which  the 
plaintiff  is  entitled,  and  the  court  has 
neither  approved  nor  disapproved  the  find- 
ing of  the  jury,  there  has  not  yet  been  an 
assessment  of  the  damages  in  the  case,  and 
consequently  the  question  of  the  amount  of 
damages  is  not  properly  before  us,  if.  in- 
deed, that  question  can  be  raised  at  all. 

Case  remitted  to  the  Common  Pleae  Di- 
vision  for  assessment  of  damages   by   the 
court  in  accordance  with  this  opinion. 
66  L.  R.  A. 


William  R.  JOHNSON 

V. 

J.  Ellis  WHITE,  City  Treasurer. 


(. 


.R.  I., 


.) 


A  municipal  corporation  ia  liable  for 
injuries  to  property  npon  mrbicli  it 
cants  •arface  -water  in  a  body  across  In- 
lervening  land  by  means  of  a  drain  or  culvert 
In  a  highway,  although  no  more  water  is  col- 
lected than  would  have  naturally  flowed  upon 
the  property  in  a  di£Fu8ed  condition. 

(June  0,  1904.) 

PETITION  by  defendant  for  new  trial  of 
an  action  brought  to  recover  damages 
for  injuries  alleged  to  have  been  caused  by 
wrongfully  turning  surface  water  upon 
plaintiff's  land,  which  resulted  in  a  verdict 
in  plaintiffs  favor.  Denied, 
The  facts  are  stated  in  the  opinion. 
Mr.  Edward  W.  Blodgett  for  defend- 
ant. 


NOTB. — Riffhts  and  duties  of  munioipai  corpora- 
tiona  with  reanect  to  surfaoe-water, 

I.  Dutu  to  care  for. 

a.  In  general^  250. 

b.  Upon  raising  grade  of  street,  253. 

c.  Upon  gathering  water  in  body,  250. 

d.  Drainage  of  highway,  259. 
II.  Negligent  or  wrongful  acts, 

a.  Changing  course  of  drainage,  261. 

b.  Casting  collected  body  on  adfoining 

property,  262. 

c.  Accelerating  or  increasing  flow,  265. 

d.  Damming  bacK  266. 

e.  Consequential  injuries,  269. 

f.  Pollution  of  water,  273. 

III.  Acquiring  right  of  way  for  drain,  273. 

IV.  Plans.  274. 

V.  Obstructed  drains,  275. 

VI.  Unusual  storms,  277. 
VII.  Right  and  duty  of  individual. 

a.  To  avoid  injury,  277. 

b.  Casting  water  into  street,  279. 
VIII.  Nuisance,  280. 

IX.  Embankments,  281.    ' 
X.  Remedy. 

a.  In  general,  281. 

b.  Who  may  sue,  283. 

c.  lAahiUty,  288. 

d.  Damages,  284. 

e.  Limitation,  285. 

XI.  Abandonment  of  drain,  286. 

I.  Duty  to  care  for, 
a.  In  general. 

A  municipal  corporation  has  no  duty  to  pro- 
vide drainage  for  the  beneflt  of  Its  inhabitants 
in  the  absence  of  a  statute  Imposlnfir  such  duty 
upon  It.  See  note  as  to  Duty  and  liability  of 
municipality  with  respect  to  drainage,  61  L. 
R.   A.  673. 

The  same  rule  applies  with  reference  to  car- 
ing for  surface  water.  Henderson  v.  Minneap- 
olis, 32  Minn.  319,  20  N.  W.  322;  Alden 
V.  Minneapolis,  24  Minn.  254  ;  Waters  v.  Bay 
View,  61  Wis.   642,  21   N.   W.  811;  Carr  t. 


1904. 


JoHRSoiT  V.  White. 
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MessTS.  Page  ft  Page  ft  Gushing*  for 

plaintiff : 

It  was  not  at  all  necessary  for  the  plain- 
tiff to  show  that  the  water  was  collected, 
and  deposited  on  plaintiff's  land,  from  an 
area  from  which  it  did  not  flow  before  the 
streets  complained  of  were  laid  out.  If, 
previous  to  the  changes  made  by  the  defend- 
ant, the  water  had  flowed  upon  the  plain- 
tiff's land  gently  and  over  a  wide  area  and 
without  damage,  then  it  is  enough  that  the 
•defendant  gathered  together  the  same  water 
artificially,  and  discharged  the  same  in  a 
-damaging  mass  or  stream  onto  the  plain- 
tiff's land. 

Gray  v.  MoWUliams,  98  Cal.  157,  21  L. 
R.  A.  693-<K)7,  35  Am.  St.  Rep.  163,  32  Pac. 
•976;  Gould,  Waters,  §  272. 

The  evidence  clearly  showed  that  the  de- 


fendant brought  surface  water  down  both 
Nashua  street  and  Ann  Mary  street  to  this 
catch -basin,  and  through  this  catch-basin  dis- 
charged the  same  in  a  torrent  in  the  di- 
rection of  the  plaintiff's  land;  and  that  a 
large  quantity,  at  least,  of  this  surface  wa- 
ter had,  previous  to  the  establishing  of  said 
catch-basin,  been  carried  off  over  a  large 
area  in  a  harmless  manner;  but  that  said 
sharp  stream  caused  damase.  Such  facts 
rendered  defendant  liable. 

Inman  v,  Tripp,  11  R.  I.  620,  23  Am.  Rep. 
520;  Willoughhy  v.  Allen  (R.  I.)  50  Atl. 
1109;  O'Donnell  v.  White,  23  R.  I.  318,  60 
Atl.  333. 

If  the  water  necessarily  found  its  way  to 
the  property  of  the  plaintiffs,  and  thereby 
caused  an  injury  thereto,  the  city  would 
be  responsible. 

Weir  V.  Plymouth,  148  Pa.  566,  24  Atl. 


Northern  Liberties,  85  Pa.  824,  78  Am.  Dec. 
842;  Fair  v.  Philadelphia,  88  Pa.  809,  32  Am. 
Rep.  465 ;  Gould  v.  Booth,  66  N.  Y.  62 ;  Mills  v. 
Brooklyn,  32  N.  Y.  489 ;  Union  v.  Durkes,  38  N. 
J.  L.  21. 

A  city  is  not  bound  to  furnish  drains  or  sew- 
ers to  relieve  a  lot  of  its  surface  water,  whether 
its  own  or  that  flowing  from  other  premises. 
Jordan  v.  Benwood,  42  W.  Va.  812,  86  L.  R.  A 
510.  26  8.  E.  266. 

It  is  not  even  bound  to  provide  a  sewer  to 
abate  a  nuisance  caused  by  water  running  from 
its  streets  along  a  natural  depression  over 
abutting  property.  Miller  v.  Newport  News, 
101  Va.  432,  44  S.  B.  712. 

It  is  not,  as  matter  of  law,  the  duty  of  a  mn- 
nicipallty  to  enlarge  or  dig  deeper  a  ditch  con- 
structed for  drainage  purposes,  after  an  alleged 
increase  of  the  flow  of  surface  water  therein. 
Huntsvilie  v.  Ewing,  110  Ala.  576,  22  So.  984. 

A  city  which  voluntarily  constructs  a  sewer 
-or  drain  for  carrying  off  mere  surface  water  is 
not  bound  to  construct  such  a  sewer  or  drain  as 
will  be  sufllcient  to  carry  off  all  surface  water 
in  all  cases  and  under  all  circumstances.  Atch- 
ison V.  C!ialliss,  0  Kan.  603. 

A  city  is  not  bound  to  protect  from  surface 
waters  those  who  may  be  so  unfortunate  as  to 
•own  property  below  the  general  level  of  the 
street,  and  is  not  liable  for  failure  to  provide 
for  the  drainage  and  disposition  of  surface  wa- 
ters or  for  the  adoption  of  an  imperfect  plan  or 
insufficient  drainways  to  carry  off  waters  in 
•case  of  excessive  storms,  so  as  to  prevent  in- 
Jury  to  improvements  made  on  land  below  the 
city  grade.  Alcher  v.  Denver,  10  Colo.  App. 
413,  52  rac.   86. 

A  municipal  corporation  is  not  bound  to  pro- 
tect one  from  surface  water  who  owns  land  be- 
low the  level  of  the  street.  Americus  v.  El- 
dridge,  64  Ga.  524,  37  Am.  Rep.  89. 

A  city  is  not  bound  to  construct  its  surface 
drains  of  sufficient  capacity  to  relieve  private 
property  of  surface  water  naturally  coming 
thereon.  Dudley  v.  Buffalo,  73  Minn.  847,  76 
N.  W.  44. 

A  city,  in  the  lawful  exercise  of  its  power  to 
grade  the  streets,  is  not  bound  to  drain  ponds 
of  surface  water  which  collect  on  private  prop- 
erty below  the  grades  established,  in  the  ab- 
sence of  any  illegal  act  or  neglect  on  Its  part. 
Clark  V.  Wilmington,  5  Harr.  (Del.)  243. 
'66  L.  R.  A. 


It  has.  however,  the  authority  in  most  cases 
to  provide  for  the  drainage  of  surface  water, 
and  in  some  cases  it  is  its  duty  to  do  so. 

The  authority  of  a  municipal  corporation  to 
construct  gutters  along  a  highway  for  the  re- 
moval of  surface  water  cannot  be  questioned. 
Bohan  v.  Avoca,  154  Pa.  404,  26  Atl.  604.  See 
also  infra,  I.  d. 

The  power  of  a  municipal  corporation  to  open 
and  lay  out  streets,  to  have  sidewalks  kept  In 
order,  and  to  levy  a  street  tax  implies  the  power 
to  provide  for  the  flowing  of  surface  water  In 
the  streets  in  such  a  way  as  to  do  the  least  dam- 
age, and  authorizes  the  construction  of  a  sewer 
for  that  purpose,  instead  of  allowing  It  to  pass 
into  an  open  ditch.  Americus  v.  Eldridge,  64 
Ga.  524,  37  Am.  Rep.  89. 

The  duty  to  keep  the  streets  In  safe  condi- 
tion requires  the  disposal  of  the  water  which 
naturally  accumulates  upon  them  ;  but  this  duty 
is  owing  to  travelers  on  the  highway,  and  not  to 
the  owners  of  abutting  property.  As  said  In 
Smith  V.  Tripp.  13  R.  I.  152.  in  an  action  for 
neglect  of  duty,  it  is  not  enough  for  the  plain- 
tiff to  show  that  the  defendant  neglected  a  duty 
imposed  by  statute,  and  that  he  would  not  have 
been  injured  if  the  duty  had  been  performed ; 
but  he  must  also  show  that  the  duty  was  im- 
posed for  his  benefit,  or  was  one  which  the  de- 
fendant owed  to  him  for  his  security  from  the 
injury ;  and,  where  a  statute  is  passed  requir- 
ing the  city  to  keep  the  streets  in  repair,  and 
such  statute  is  passed  for  the  purpose  of  having 
the  streets  kept  safe  and  convenient  for  travel, 
the  owner  of  a  lot  abutting  on  a  street  cannot 
recover  for  damages  to  his  land  by  an  overflow 
caused  by  the  failure  of  the  city  to  keep  the 
street  in  repair,  on  the  ground  that  it  has  vio- 
lated a  statutory  duty  to  his  injury. 

A  municipal  corporation  is  not  liable  for  in- 
Jury  to  abutting  property  from  water  accumu- 
lated on  a  street  which  the  municipality  has 
neglected  to  drain.  Flagg  v.  Worcester,  18 
Gray,  601. 

In  Byrne  v.  Farmington,  64  Conn.  874,  30 
Atl.  138,  Hamersley,  J.,  said:  "In  the  dis- 
charge of  its  obligations  in  the  maintenance  of 
a  highwav,  a  town,  if  it  has  any  duty  to  an 
adjoining  proprietor  in  reference  to  the  flow  of 
surface  water,  has  no  greater  duty  than  is  im- 
posed on  an  individual  owner  of  land." 

One  may  not  maintain  an  action  against  a 
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94 ;  Dennison  v.  Somerset  d  0.  R.  Co.  21  Pa. 
Super.  Ct.  248. 

Tillinghatft,  J.,  delivered  the  opinion  of 
the  court: 

This  action  is  brought  to  recover  damages 
which  tne  plaintiff  claims  to  have  sustained 
by  reason  of  the  turning  of  surface  water 
upon  his  land  by  the  acts  of  the  defend- 
ant city.  The  declaration  alleges  that  the 
defendant  constructed  a  large  culvert  or 
drain  at  the  junction  of  Nashua  and  Ann 
Mary  streets,  and  thereby  collected  quan- 
tities of  surface  water,  and  discharged  the 
same  artificially  in  a  channel  over  certain 
intervening  land  onto  a  large  tract  of  land 
belonging  to  the  plaintiff.  It  also  alleges 
that  the  water  so  discharged  was  far  in  ex- 


cess of  the  amount  that  would  have  been 
discharged  upon  the  plaintiff's  premises  if 
said  culvert  or  drain  had  not  been  con- 
structed as  aforesaid,  and  that,  by  reason  of 
its  being  collected  as  aforesaid  and  flow- 
ing across  plaintiff's  premises,  it  washed 
out  a  deep  channel  across  the  same,  and 
rendered  a  part  thereof  imfit  for  tillage 
or  pasturage,  and  decreased  the  value  there- 
of. At  the  trial  of  the  case  in  the  com- 
mon pleas  division  the  plaintiif  recovered  a 
verdict  in  the  sum  of  $500,  and  the  defend- 
ant now  petitions  for  a  new  trial  on  the 
groimds  that  no  cause  of  action  is  shown, 
and  that  the  verdict  was  against  the  evi- 
dence, in  this:  That  no  evidence  was  pro- 
duced by  the  plaintiff  to  show  that  water 
was   collected   from   any  area  and  turned 


city  it  in  grading  streets  to  the  authorized 
grades,  the  plan  of  grading  is  Inadequate  to 
drain  a  lot  of  the  surface  water,  or  if  It  makes 
it  more  diflEicult  or  ezpoisive  for  the  owner  to 
drain  it.  Tate  v.  St.  Paul,  56  Minn.  527.  58  N. 
W.  158 ;  Aclcer  v.  Newcastle,  48  Hun,  312,  1  N. 
Y.  Supp.  323. 

The  general  question  of  liability  for  the  ex- 
pense of  drainage  Is  treated  in  a  note  to  Heffner 
V.  Cass  &  Morgan  Counties,  58  L.  R.  A.  8.53 ; 
but  it  may  be  suggested  here  that  the  author- 
ity to  grade  the  streets  and  provide  for  their 
safety  involves  an  exercise  of  the  taxing  power, 
BO  as  to  justify  the  imposition  of  the  expense 
on  abutting  owners  if  it  becomes  necessary  to 
make  some  provision  for  surface  water.  So,  a 
municipality,  in  grading  a  street,  may  impose 
upon  the  adjoining  land  the  cost  of  construct- 
ing temporary  culverts  for  the  purpose  of  pro- 
tecting the  work  done  from  surface  waters, 
under  Its  charter  providing  for  the  grading  of 
streets  and  assessing  the  cost  on  adjoining 
property,  and,  in  a  subsequent  section,  author- 
izing the  city  to  construct  such  temporary  cul- 
verts without  providing  for  the  manner  of 
paying  the  cost  Russell  v.  Adkins,  24  Mo.  App. 
605. 

But,  under  the  rule  that  the  assessment  can- 
not be  laid  upon  a  particular  district  or  par- 
cel of  property,  unless,  by  reason  of  its  rela- 
tion to  the  improvement,  it  should  equitably 
bear  the  expense  thereof,  it  ha»  been  held  that 
assessments  for  the  paving  of  a  street  and  the 
providing  of  all  drainage  necessary  therefor 
are  void,  and  cannot  be  enforced  in  an  action 
by  the  city  for  the  benefit  of  the  contractor,  al- 
though such  work  was  done  in  the  manner  di- 
rected by  the  ofllcers  to  whose  discretion  the 
points  and  manner  of  making  such  a  drainage 
were  left  by  the  contract,  where  the  necessary 
drahiage  was  not  furnished  at  all ;  since,  as  to 
the  landowners  on  the  street,  there  is  a  con- 
tract for  the  furnishing  of  the  necessary  drain- 
age, which  must  be  fulfilled.  Toledo  use  of 
Wernert  v.  Grasser.  5  Ohio  S.  &  C.  P.  Dec.  178. 

Duty  to   keep  eireet  water  off  from  abutting 
property. 

Steps  for  the  Improvement  of  a  highway  can- 
not proceed  far  before  natural  conditions  are 
changed,  and  the  surface  water  from  the  street 
becomes  a  more  serious  burden  upon  the  abut- 
ting owner;  and  the  question  then  arises  as  to 
the  dnty  of  the  municipality  with  respect  to  it. 
«6L.  R.  A. 


In  the  natural  condition  of  the  highway,  the 
surface  water  flows  naturally  to  the  lowest 
level,  and  the  burden  rests  where  it  falls,  either 
on  the  highway,  or  on  the  adjoining  property. 
Neither  the  public,  nor  the  abutting  owner.  Is 
under  any  obligation  to  care  for  the  water  for 
the  benefit  of  the  other. 

The  mere  existence  of  a  highway  does  not 
make  it  the  duty  of  the  town  or  city  where  the 
highway  is  to  keep  the  water  flowing  in  it  from 
overflowing  on  the  adjoining  lands.  Such  a 
duty  devolves  on  a  town  or  city  only*  when  It 
has  done  something  to  increase  the  volume  of 
the  water,  or  to  accumulate  it  in  unusual  quan- 
tities at  some  particular  point  of  the  highway. 
Smith  V.  Tripp,  13  R.  I.  152. 

A  village  is  not  liable  for  the  overflow  of  pri- 
vate property  resulting  from  the  inadequacy  of 
Its  drains  constructed  for  the  purpose  of  carry- 
ing off  the  surface  water  from  its  streets,  where 
such  property  was  the  natural  depository  of  all 
the  waters  discharged  thereon.  Dudley  v.  Buf- 
falo. 78  Minn.  347.  76  N.  W.  44. 

A  municipal  corporation  is  not  liable  for  the 
flooding  of  premises  due  to  the  want  of  drahi- 
age in  a  particular  street  in  which  the  city  has 
not  exercised  its  general  power  to  construct 
sewers  and  drains  in  the  public  streets  by  pro- 
viding drainage  therefor.  Daniels  v.  Denver,  2 
Colo.  669. 

It  Is  not  the  duty  of  a  municipal  corporation 
to  prevent  the  flow  of  water  from  its  streets 
onto  the  lands  of  abutting  proprietors.  Mont- 
gomery V.  Gilmer,  38  Ala.  116,  70  Am.  Dec.  562. 

A  municipal  corporation  is  not  liable  for  fail- 
ure to  take  steps  to  prevent  surface  water  from 
a  large  area  of  territory  from  flowing  In  Its 
natural  course,  so  as  to  flow  and  accumulate  up- 
on the  land  of  a  particular  individual.  Reals 
V.  Brookline,  174  Mass.  1,  54  N.  B.  339. 

A  recovery  cannot  be  had  against  a  municipal 
corporation  for  the  flowing  of  surface  water  up- 
on an  owner's  land  from  adjacent  public  streets 
or  lots,  merely  because  such  land  is  below  the 
level  of  such  streets  or  lots.  Weis  v.  Madison, 
75  Ind.  241,  39  Am.  Rep.  185. 

One  who  erects  his  shop  below  the  level  of 
the  highway  cannot  complain  If  It  is  flooded 
with  surface  water  from  the  road.  Young  v. 
Leedom,  67  Pa.  351. 

One  whose  property  is  below  the  grade  of  the 
street  may  not  recover  for  the  overflow  thereon 
of  water  from  a  street,  which  would  not  have 
occurred  had  the  property  and  area  around  been 
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onto  plaintiff's  land,  from  which  area  the 
surface  water  did  not  flow  thereon  before 
the  streets  in  question  were  laid  out.  The 
defendant  also  claims  that  the  damages 
are  excessive. 

As  the  evidence  submitted  fails  to  show 
that  any  appreciable  amotmt  of  surface 
water  was  collected  and  turned  upon  the 
plaintiff's  land,  by  reason  of  the  construc- 
tion of  the  culvert  or  drain  aforesaid,  in 
excess  of  what  would  have  flowed  thereon 
by  reason  of  the  natural  contour  of  the 
adjoining  land,  as  related  to  that  of  the 
plaintiff,  the  only  question  of  law  presented 
is  whether  the  plaintiff  has  any  cause  of 
action.  The  defendant's  counsd  contends 
that,  as  there  has  been  no  diversion  of  sur- 
face water,  other  than  that  which  would 


naturally  have  foimd  its  way  to  and  upon 
the  plaintiff's  land,  had  not  said  drain  been 
built^  the  city  cannot  be  held  liable  for 
any  damages  in  the  premises.  He  argues 
that,  in  view  of  this  fact,  the  case  does 
not  fall  within  the  rule  laid  down  by  this 
court  in  Inman  v.  Tripp,  11  R.  I.  520,  23 
Am.  Rep.  520,  which  is  relied  on  by  the 
plaintiff,  in  so  far  as  the  general  principle 
involved  is  concerned,  as  sustaining  his  po- 
sition. It  is  true,  the  facts  in  that  case 
were  quite  different  from  those  in  the  case 
at  bar.  There  the  city,  by  changing  the 
grade  of  certain  streets,  caused  surface  wa- 
ter to  be  collected  from  a  wide  area,  and 
to  flow  upon  the  plaintiff's  land  and  into 
his  cellar  and  well,  and  the  court  held 
that  it  was  liable  in  damages  therefor.    In 


filled  to  the  level  of  the  street  Knostman  &  P. 
Furniture  Co.  v.  Davenport,  99  Iowa,  689,  68 
N.  W.  887. 

The  mere  fact  that  water  falling  on  a  street 
runs  down  onto  adjoining  property  Will  not  give 
a  right  of  action.  Alden  v.  Minneapolis,  24 
Minn.  254 ;  Lee  v.  Minneapolis,  22  Minn.  13. 

A  municipal  corporation  is  not  liable  for  dam- 
age because  of  the  mere  Insufficiency  of  the 
curbing  on  an  ungraded  street  to  prevent  sur- 
face water  from  flowing  onto  private  lands. 
CoBtello  V.  Conshohocken,  8  Pa.  Co.  Ct.  639. 

A  municipal  corporation  is  not  liable  for  dam- 
ages to  property  bv  surface  water  which  nat- 
urally found  its  way  to  a  river  at  the  point 
where  a  ravine  was  formed  by  the  wash  thereof 
partly  within  a  street  and  partly  on  the  prop- 
erty damaged,  where  the  proof  fails  to  show 
either  a  tortious  omission,  or  breach  of  duty  on 
its  part  with  reference  to  filling  up  or  repair- 
ing such  ditch  or  ravine.  Gilmer  v.  Montgom- 
ery, 26  Ala.  665 ;  Montgomery  v.  Oilmer,  33  Ala. 
116,  70  Am.  Dec.  562. 

The  fact  that  a  city,  after  notice  that  drains 
constructed  to  carry  off  street  surface  water  are 
hisufflclent,  fails  to  use  ordinary  diligence  to 
make  them  serve  the  purpose  intended,  does  not 
render  the  city  liable  for  an  overflow  of  private 
property  by  surface  water  from  the  street, 
where  it  did  not  accelerate  the  flow  of  water, 
or  collect  the  same,  and  discharge  it  on  such 
property  otherwise  than  it  would  naturally  have 
been  discharged  thereon,  when  it  was  not  negli- 
gent either  In  devising  or  adopting  the  plan  of 
the  drains.  Knostman  &  P.  Furniture  Co.  v. 
Davenport,  99  Iowa,  589,  68  N.  W.  887. 

But  the  action  of  the  surface  water  is  a  se- 
rious menace  to  the  safety  of  the  highway, 
and  one  of  the  first  steps  for  its  improvement  is 
the  adoption  of  means  to  relieve  it  of  such 
menace.  This  may  be  accomplished  by  raising 
the  grade  so  as  to  prevent  the  water  from  set- 
tling on  the  street,  by  making  the  surface  more 
Impervious,  to  prevent  the  water  from  saturat- 
ing the  roadway,  and  by  the  construction  of 
drains  to  carry  it  to  some  other  point.  All  of 
these  proceedings  have  more  or  less  effect  on  the 
adjoining  property.  The  general  rule  is  that* 
so  far  as  the  circumstances  of  the  case  and  pub- 
lic necessities  will  permit,  the  same  rules  con- 
cerning injuries  to  private  property  by  the  over- 
flow of  water  should  be  applied  to  municipal 
corporations  in  the  management  and  improve- 
ment of  their  streets  as  would  be  applied  to  pri- 
66L.il  A. 


vate  individuals  in  the  management  and  use  of 
their  property.  McClure  v.  Bed  Wing,  28  Minn. 
186,  9  N.  W.  767;  Pye  v.  Mankato,  86  Minn. 
373,  31  N.  W.  863. 

See  also  authorities  collected  in  note  to  Gray 
V.  McWllUams  (Cal.)  21  L.  B.  A.  593. 

The  general  rule  applicable  to  surface  waters 
in  the  rural  districts  should  not  be  applied  in 
the  cities,  shice  the  enjoyment  of  rural  lands  is, 
generally,  as  they  are  naturally  formed,  while 
in  the  cities  it  depends  very  much  upon  changes 
prescribed  by  the  authorities.  Cedar  Falls  v. 
Hansen,  104  Iowa,  189,  73  N.  W.  585. 

Even  when  a  cause  of  action  exists  it  must  be 
properly  pleaded;  and,  therefore,  a  recovery 
cannot  be  had  against  a  municipality  for  dam- 
ages to  land  and  crops  from  the  overflow  there- 
of by  the  waters  of  a  ditch  maintained  by  it, 
even  if  it  is  its  duty  to  care  for  it,  under  a 
complaint  alleging  failure  to  keep  the  ditch 
cleaned  out,  to  keep  it  in  proper  repair,  and  to 
erect  an  embankment  or  other  work  to  confine 
the  water  within  the  ditch,  In  the  absence  of 
any  facts  showing  that  it  was  its  legal  duty  to 
construct  such  embankment.  Huntsville  v.  Ew- 
ing,  116  Ala.  576,  22  So.  984. 

b.  Uvon  raiting  grade  of  street. 

Adjoining  proprietors  have  a  right  to  im- 
prove their  property  as  they  see  fit,  and  one 
cannot  complain  of  the  ordinary  injuries  conse- 
quent upon  the  other's  improvements.  This  rule 
Includes  the  altering  of  the  grade  of  the  prox>- 
erty,  so  that  one  cannot  complain  if,  by  rea- 
son of  the  other's  raising  the  surface  of  his 
land,  the  natural  fiow  of  surface  water  is  al- 
tered. Municipal  corporations  are  entitled  to 
the  benefit  of  this  rule.  Consequently,  when 
they  do  no  more  than  merely  raise  the  grade  of 
a  street,  they  are  not  liable  for  thereby  pre- 
vmting  surface  water  from  flowing  onto  the 
street  from  adjoining  property,  except  (in  some 
states)  where  a  natural  course  of  drainage  is 
obstructed ;  nor  are  they  liable  for  causing  the 
water  to  flow  in  the  other  direction  onto  the 
adjoining  property.  There  is,  therefore,  no 
duty  to  provide  for  carrying  away  the  water 
so  interfered  with. 

A  town  is  not  liable  for  allowing  water  to  flow 
from  a  highway  onto  the  land  of  another,  where 
it  appears  that  the  water  would  naturally  flow 
from  the  highway  upon  the  land ;  and  in  such 
a  case  an  action  will  not  He  for  the  results  of 
such  usual  changes  of  grade  as  must  be  pre- 
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the  case  at  bar  the  defendant  has  only  col- 
lected such  surface  water '  as  would  have 
found  its  way  upon  the  plaintiff's  premises 
by  natural  causes  as  aforesaid;  and  hence 
we  are  asked  to  hold  that  the  rule  re- 
ferred to  is  not  controlling. 

We  think,  however,  that  the  principle  in- 
volved in  the  Inman  Case  is  applicable  here. 
That  principle,  briefly  stated,  is  this:  That 
no  one  has  a  right  to  collect  surface  water 
in  any  considerable  quantity  upon  his  own 
premises,  and  then  turn  the  same  in  a 
concentrated  form  upon  the  premises  of  his 
neighbor  in  such  a  manner  as  to  cause  him 
damage.  Not  that  an  owner  of  land  may 
not  so  change  the  grade  or  surface  there- 
of as  to  cause  surface  water  to  flow  in  a 
dilTerent  direction  from  what  it  did  before 


the  natural  contour  thereof  was  changed, 
for  this  such  owner  doubtless  may  lawfully 
do.  But  he  may  not  collect  and  concen- 
trate such  water  by  means  of  drains  or  oth- 
erwise, and  then  turn  it  upon  his  neigh- 
bor's land  in  a  volume.  And  the  law  doubt- 
less is  that  a  city  has  no  greater  power 
over  its  streets,  in  the  matter  of  dispos- 
ing  of  surface  water  which  accumulates 
thereon,  than  a  private  individual  has  in 
disposing  of  the  surface  water  which  falls 
or  collects  upon  his  own  land;  and,  as  held 
in  the  case  referred  to,  a  city  "cannot,  un- 
der the  specious  plea  of  public  convenience, 
be  permitted  to  exercise  that  dominion,  to 
the  injury  of  another's  property,  in  a  mode 
that  would  render,  a  private  individual  re- 
sponsible in   damages,    without    being    re- 


sumed to  have  been  contemplated  and  paid  for 
at  the  lay-out  of  the  bifirhway.  Wakefield  v. 
Newell,  12  R.  I.  76,  84  Am.  Rep.  698. 

Authority  to  establish  grades  for  streets,  and 
to  graduate  them  accordingly,  involves  the  right 
to  make  changes  in  the  surface  of  the  ground 
which  may  affect  Injuriously  the  adjacent  prop- 
erty owners ;  but,  where  the  power  is  not  ex- 
ceeded, there  is  no  liability  unless  created  by 
statute,  and  then  only  in  the  mode  and  to  the 
extent  provided,  for  the  consequences  of  its 
being  exercised  and  properly  carried  into  exe- 
cution. The  owner  of  the  property  may  take 
such  measures  as  he  deems  expedient  to  keep 
surface  water  off  from  him,  or  turn  it  away 
from  the  premises  onto  the  street ;  and,  on  the 
other  hand,  the  municipal  authorities  may  exer- 
cise their  power  In  respect  to  the  gradation, 
improvement,  and  repair  of  streets,  without  be- 
ing liable  for  the  consequential  damages  caused 
by  surface  water  to  adjacent  property.  Allen 
V.  Paris,  1  Tex.  App.  Civ.  Cas.  (White  &  W.) 
f  885,  p.  606. 

A  municipal  corporation  Is  not  liable  for  rais- 
ing the  grade  of  a  street  in  such  a  way  that  sur- 
face water  flows  more  readily  from  It  onto  ad- 
joining property.  Kehrer  v.  Richmond  City,  81 
Va.  745. 

A  municipality  is  not  liable  for  damage  sus- 
tained by  an  abutting  owner  on  account  of  the 
escape  of  the  natural  flow  of  water  from  a 
highway  onto  his  land  on  account  of  the  orig- 
inal establishment  of  the  grade.  O'Donnell  v. 
White  (R.  I.)  63  Atl.  633. 

A  municipa]  corporation  is  not  liable  for  dam- 
ages to  abutting  property  from  surface  water 
flowing  thereon  merely  because  the  land  was  be- 
low grade  after  the  city  raised  the  grade  of  the 
street  in  a  careful  and  skilful  manner,  as  such 
damages  are  merely  consequential,  and  afford 
no  basis  for  a  recovery.  Birth  v.  Indianapolis, 
18  Ind.  App.  673,  48  N.  B.  876 ;  Imler  v.  Spring- 
field, 55  Mo.  119,  17  Am.  Rep.  646 ;  Stewart  v. 
Clinton,  79  Mo.  603 ;  Kavanagh  v.  Brooklyn,  88 
Barb.  232;  Weis  v.  Madison,  75  Ind.  241,  89 
Am.  Rep.  135 ;  Lynch  v.  New  York,  76  N.  Y,  60, 
32  Am.  Rep.  271 ;  Downs  v.  Ansonia,  73  Conn. 
33,  46  Atl.  243 ;  Sisaon  v.  Stonlngton,  73  Conn. 
348,  47  Atl.  662;  Bronson  v.  Wallingford,  54 
Conn.  513,  9  Atl.  393 ;  Wakefield  v.  Newell,  12 
R.  I.  75,  34  Am.  Rep.  598;  Freburg  v.  Daven- 
port, 63  Iowa,  119,  50  Am.  Rep.  737,  18  N.  W. 
705 ;  Morris  v.  Council  Bluffs,  67  Iowa,  343,  56 
Am.  Rep.  343,  25  N.  W.  274. 
ft5  L.  R.  A. 


If,  by  reason  of  the  grading  of  a  street,  abut- 
ting property  is  subjected  to  no  greater  burden 
than  before  rested  on  it,  there  can  be  no  liabil- 
ity on  the  part  of  the  municipal  corporation. 
Watson  V.  Kingston,  114  N.  Y.  88.  21  N.  E.  102. 

If,  when  a  city's  duty  to  the  public  requires 
that  it  raise  the  level  of  Its  streets  through  low 
places  to  such  height  as  to  make  them  suitable 
to  travel  by  keeping  them  drained  of  surface 
water,  the  adjoining  property  is  thereby  over- 
flowed during  heavy  rains  because  It  Is  lower 
than  the  street,  the  event  is  damnum  absque  in- 
juria, and  the  owner  has  no  legal  claim  upon  the 
city  for  the  construction  of  a  drain,  either  for 
his  premises  or  the  street.  His  proper  protec- 
tion is  to  raise  the  grade  of  his  lots.  Alden  v. 
Minneapolis,  24  Minn.  254. 

A  municipality  exercising  due  care  in  grading 
and  paving  a  street  pursuant  to  its  charter  is 
not  liable  for  injuries  resulting  from  surface 
water  flowing  therefrom  and  onto  the  land  of 
adjoining  owners.  St.  Louis  v.  Gurno,  12  Mo. 
414. 

Very  few  cases  present  the  simple  fact  of 
changing  the  grade  so  that  the  course  of  the 
water  between  the  adjacent  land  is  merely 
tered.  In  addition  to  this,  additional  facts 
usually  exist,  such  as  the  gathering  of  the  wa- 
ter, or  the  change  of  outlet  for  a  flow  coming 
from  an  extended  territory.  Either  of  these 
facts  would  give  a  right  of  action  against  a  pri- 
vate individual  (sec  note  to  Gray  v.  Mc Wil- 
liams [Cal.]  21  L.  R.  A.  598),  and  there  is  no 
rer*«on  why  It  should  not  do  so  against  the  mu- 
rJc'pality.  In  the  cases  in  which  the  courts 
bnve  denied  the  right  of  action,  the  full  eS«ct 
of  the  priuciples  involved  does  not  seem  to  have 
been  considered.  In  many  Instances  a  street  im- 
provement consists,  in  part,  at  least,  of  the> 
hardening  of  the  surface  so  as  to  make  it  im- 
pervious to  water.  The  effect  of  this  harden-  ^ 
Ing,  together  with  the  slope  given  to  the  sur-  \ 
face,  is  to  accumulate  the  water  at  the  edge  of  \ 
the  street  and  cast  it  in  a  body  on  the  land  of  V 
the  abutting  owner.  The  principal  reason  at 
the  bottom  of  the  rule  that  there  is  no  liability 
for  altering  the  grade  of  land  so  as  to  interfere 
with  the  flow  of  surface  water  is  that  most  of 
the  water  coming  from  rain  and  melting  snow 
finds  its  way  immediately  into  the  ground,  ana 
there  is  no  great  quantity  to  fiow  along  the  sur- 
face. The  hardening  of  the  surface  of  the  street 
interferes  with  this  natural  condition  as  much 
as  the  placing  of  a  building  on  the  land  witb 
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sponsible  itself."  In  WaJcefield  v.  Newell, 
12  R.  I.  7o,  34  Am.  Rep.  698,  the  doctrine 
announced  in  the  Inman  Case  was  somewhat 
explained  and  amplified,  but  not  modified. 
It  was  there  held  that  the  "mere  neglect 
by  an  individual  to  retain  on  his  own  land 
water  which,  falling  there,  would  naturally 
flow  onto  his  neighbor's  land,  is  no  cause 
of  action,  unless  he  first  accumulates  it 
by  artificial  means  so  as  considerably  to 
increase  the  volume  and  detrimental  effect 
with  which  it  would  flow  on  his  neighbor's 
land.*'  It  clearly  follows  by  necessary  im- 
plication from  the  language  thus  used  that> 
if  one  does  accumulate  surface  water  in  the 
manner  suggested,  and  then  turn  it  upon 
his  neighbor's  land,  he  thereby  renders  him- 
self liable  in  an  action  of  this  sort.     In 


Benard  v.  Woonsocket  Bobbin  Co.  23  R.  I. 
581,  51  Atl.  209,  Stiness,  Ch.  J.,  in  deliv- 
ering the  opinion  of  the  court,  seems  to 
hold  that  the  Inman  Case  stands  for  the 
doctrine  which  we  have  above  stated. 

We  do  not  wish  to  be  understood  as 
holding  that  a  town  or  city  is  liable  mere- 
ly because,  in  the  construction  or  grading 
of  a  street  or  highway,  surface  water  is 
thereby  ^turned  upon  adjoining  land,  for 
such  a  result  is  inevitable,  and  is  merely  in- 
cidental to  the  making  or  grading  of  the 
street.  It  is  only  when,  in  connection  with 
the  doing  of  such  work,  the  town  or  city 
collects  the  water  in  some  manner,  and  then 
discharges  it  in  a  considerable  volume  upon 
the  land  of  another,  that  it  renders  itself 
liable  for  the  damages  sustained  thereby. 


a  roof  extending  over  Its  entire  surface.  And 
DO  one  contends  that  a  private  owner  can  place 
such  a  building  on  his  land,  and  allow  the  eaves 
to  cast  the  water  immediately  on  his  neigh- 
bor's land,  without  making  any  provision  for 
caring  for  It.  Another  element  which  is  in- 
volved in  the  improvement  of  a  highway  is  the 
bringing  of  the  surface  to  a  uniform  grade  over 
long  stretches  of  territory,  the  effect  of  which  is 
to  cause  the  water  to  flow  along  the  street  for 
a  considerable  distance,  thereby  changing  its 
natural  course  and  gathering  it  in  a  body ;  and, 
when  It  is  in  that  condition,  no  private  owner 
can  cast  it  immediately  on  his  neighbor's  land 
without  liability.  The  rules  governing  the 
rights  with  regard  to  surface  water,  as  between 
individuals,  would  make  the  municipality,  liable 
for  its  acts  In  either  case  if  It  did  not  make 
some  provision  to  care  for  the  water  so  ac- 
cumulated and  concentrated.  Few  of  the  courts, 
however,  have  considered  these  principles,  but 
have  regarded  the  street  improvement  merely  as 
a  change  of  grade,  which  was  held  to  cast  no 
liability  upon  the  municipality  for  its  acts. 
When  these  principles  have  not  been  considered, 
and  the  courts  have  decided  that  there  was  no 
liability  on  the  ground  that  the  injury  was 
consequential,  or  for  some  other  equally  evasive 
reason,  the  decision  can  be  regarded  as  of  little 
value,  upon  the  principle  of  Jurisprudence  In- 
volved ;  and  such  decision  is  practically  worth- 
less as  a  precedent  whatever  its  effect  may  be 
on  the  rights  of  the  parties  to  the  litigation. 
Therefore,  in  determining  the  correctness  of  any 
decision  denying  the  liability  of  the  municipal- 
ity, the  question  must  be  kept  In  mind,  whether 
It  did  anything  more  than  merely  alter  the 
grade  so  as  to  change  the  direction  of  flow  of 
the  surface  water  between  the  highway  and  the 
adjoining  land.  If  It  did,  on  principle  it  is 
liable. 

It  has  been  decided  that  no  compensation  can 
be  awarded  for  the  flooding  of  land  as  a  con- 
sequence of  the  raising  of  the  grade  of  the  high- 
way in  proceedings  to  assess  the  damages  for 
nuch  raising.  Hubbard  v.  Webster,  118  Mass. 
599. 

The  owner  of  property  injured  by  the  raising, 
to  conform  to  a  bridge  grade,  of  a  highway, 
which  lessened  the  value  of  the  building,  and 
?aused  water  to  flow  into  its  lower  story,  has 
10  cause  of  action  against  the  town  or  Its 
agents  doing  the  work,  shown  to  have  been 
done  lawfully  and  in  a  proper  manner.  Benden 
V.  Nashua,  17  N.  H.  477. 
65  L.  R,  A. 


Surface  water  must  be  turned  from  the  road- 
bed into  drains  and  gutters,  and  at  times  wiU 
flow  in  considerable  quantity.  It  would  be  prac- 
tically impossible  for  towns,  cities,  and  bor- 
oughs in  most  cases  to  prevent  such  water 
from  flowing  onto  the  lands  of  the  adjoining 
proprietors.  To  hold  them  responsible  for  not 
doing  so  in  all  cases  would  be  unreasonable.  It 
is  only  in  special  cases,  where  wanton  or  un- 
necessary damage  Is  done,  or  where  damage  re- 
sults from  negligence,  that  they  can  be  held  re- 
sponsible. Bronson  v.  Walllngford,  54  Conn. 
513,  9  Atl.  893. 

A  municipal  corporation  is  not  liable  for  dam- 
age to  private  lands  in  consequence  of  changes 
In  a  highway  pursuant  to  authority  of  law,  as 
where  more  surface  water  is  thrown  on  adjoin- 
ing lands  by  the  paving  of  the  road.  Field  v. 
West  Orange  Twp.  46  N.  J.  Eq.  183,  2  Atl.  236. 

But  In  California  it  was  held  that  a  city  i» 
bound  to  provide  means  for  conducting  away 
surface  water  in  a  street,  the  accumulation  of 
which  is  the  necessary  consequence  of  the  pav- 
ing of  the  street ;  and  is  liable  for  damages  to- 
the  adjoining  premises  at  grade  with  the  street, 
caused  by  its  failure  to  provide  such  means. 
Stanford  v.  San  Francisco,  111  Cal.  198,  43  Pac. 
605. 

In  so  far  as  the  above  cases  attempt  to  lay 
down  general  rules,  and  to  deny  liability  In< 
cases  where  the  city  has  increased  the  natural 
burden  or  cut  off  natural  drains,  they  cannot 
be  regarded  as  sound. 

Some  of  the  courts,  however,  have  recog- 
nized the  analogy  between  the  cases  holding  in- 
dividuals liable  and  the  cases  against  the  mu- 
nicipality, and  have  held  the  latter  liable. 

The  doctrine  of  dominant  and  servient  heri- 
tage applies  as  well  between  municipal  corpora- 
tions and  private  individuals  as  between  pri- 
vate individuals  alone.  Keithsburg  v.  Simpson, 
70  111.  App.  467. 

If  a  municipal  corporation,  In  changing  the 
grade  of  a  street,  flows  water  on  an  abutting  lot 
that  does  not  naturally  flow  there,  it  is  liable 
for  the  damages.  Bloomington  v.  Brokaw,  IT 
111.  194. 

A  municipal  corporation  is  liable  for  dam- 
ages sustained  by  the  owner  of  real  estate 
from  the  flowing  of  water  thereon  caused  by  the 
raising  of  the  grade  of  the  street  in  front  with- 
out constructing  a  sewer  of  sufQcIent  capacity 
to  carry  the  water  off.  Dlzon  v.  Baker,  65  111. 
518,  16  Am.  Rep.  591. 
A  municipal  corporation  must  cause  its  streets 
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In  thifl  connection  we  may  observe  that  we 
fail  to  see  that  it  is  material  whether 
the  water  thus  collected  would  have  flowed 
upon  the  plaintiil's  land  in  a  given  case, 
or  not,  but  for  some  artificial  structure. 
For  it  is  evident  that,  while  a  given  piece 
of  land  may  receive  a  large  amount  of  sur- 
face water  without  injury  thereto  when  it 
gently  flows  thereon  from  natural  causes, 
as  it  is  alleged  was  the  case  here  before 
the  construction  complained  of,  yet,  when 
collected  and  discharged  in  considerable  vol- 
ume at  a  given  point,  it  may  become  very 
destructive  and  injurious. 

Almy  ▼.  Coggeshall,  19  R.  I.  549,  36  Atl. 
1124,  cited  by  counsel  for  defendant  as  sus- 
taining his  contention  that  the  Inma^  CcLse 
only  holds  that  a  municipality  is  liable 
for  damages  when  it  collects  surface  water 
from  a  large  area,  and  turns  it  in  a  dif- 
ferent direction  from  that  in  which  it 
would  have  naturally  flowed,  does  not  seem 
to  us  to  be  well  taken.     That    case    was 


brought  to  recover  damages  by  reason  of 
changing  the  grade  of  a  street  on  which 
the  plaintiff's  lot  abutted,  so  that  the 
street,  which  before  that  time  had  been  low- 
er than  the  surface  of  the  lot  was  raised 
2  feet  higher  than  the  surface  thereof, 
whereby  the  water  falling  on  the  lot  was 
prevented  from  flowing  therefrom,  and  the 
water  falling  on  the  street  was  turned  upon 
the  lot,  forming  ponds  thereon  and  flow- 
ing into  the  cellar  of  the  plaintiff's  house. 
As  the  grade  of  said  street  was  changed  in 
accordance  with  the  procedure  pointed  out 
in  the  statute,  we  held  that  the  only  rem- 
edy which  the  plaintiff  had  in  the  premises 
was  by  taking  an  appeal  from  the  doings  of 
the  board  of  aldermen  in  ordering  the 
change;  that  the  statutory  remedy  in  such 
case  must  be  regarded  as  exclusive.  The 
reference  which  is  made  in  the  opinion  by 
Matteson,  Gh.  J.,  to  the  Inman  Case  was 
merely  to  show  that  the  plaintiff's  action 
was  not  controlled  thereby.     The  language 


to  be  constructed  in  such  manner,  and  with  suf- 
ficient side  draining,  as  to  remove,  without  in- 
Jury  to  adjacent  lots,  such  surface  water  as 
from  experience  and  knowledge  of  the  past  may 
be  reasonably  anticipated  to  fall,  and  may  be 
provided  for.  Wright  v.  Wilmington,  92  N.  C. 
166. 

A  municipal  corporation  raising  the  grade  of 
a  street  by  an  embanlnnent  so  as  to  form  a 
levee  along  a  river  front  is  bound  to  make  suffi- 
cient drains  or  sewers  by  the  side  of  the  em- 
banlcment  to  carry  ofT  all  water  flowing  from 
the  levee  so  as  to  keep  it  away  from  adjacent 
property ;  and  a  failure  so  to  do  will  render  it 
liable  for  injuries  to  adjacent  land  overflowed 
thereby ;  but  if  it  is  prevented  from  doing  so  by 
an  injunction  at  the  suit  of  a  citizen,  such  citi- 
zen cannot  recover  for  any  injury  occasioned  to 
his  property  by  the  want  of  drains  which  he 
has  himself  prevented  the  city  from  making. 
Shawneetown  v.  Mason,  82  III.  837,  25  Am.  Rep. 
821. 

As  will  be  seen  in  a  subsequent  place  (II.  d), 
there  is  no  right  to  obstruct  natural  drain- 
ways;  and  this  rule  applies  to  a  municipality, 
so  that  it  cannot  destroy  natural  drainage  by 
gradhig  a  street,  and  provide  no  adequatA  means 
for  the  escape  of  the  surface  water.  Wilbur  v. 
Ft.  Dodge,  120  Iowa,  555,  95  N.  W.  186. 

The  Constitution  and  statutes  in  some  of  the 
states  have  changed  the  rule  formerly  applied 
by  the  courts. 

The  owner  of  land  adjoining  a  highway  "sus- 
tains damage  in  his  property,"  within  the  mean- 
ing of  a  statute  giving  compensation  to  such  a 
person  upon  the  raising  of  the  grade  of  the  high- 
way causing  such  damages,  if  surface  water  is 
made  to  flow  on  the  land,  or  to  remain,  thereby 
rendering  it  wet,  unhealthy,  and  less  valuable. 
Woodbury  v.  Beveriy,  158  Mass.  245,  26  N.  B. 
851. 

One  whose  land  Is  injured  by  such  changes 
being  made  In  the  public  highway,  under  the  di- 
rection of  the  road  commissioners,  that  water 
is  caused  to  flow  on  such  land,  is,  since  the  Con- 
stitution of  1877,  entitled  to  damages  to  the 
amount  of  the  depreciation  of  the  market  value 
of  the  land.  Barfleld  v.  Macon  County,  109  Oa. 
386,  84  S.  B.  696. 
66L.  R.  A. 


So,  a  municipal  corporation  is  liable  if  the 
grade  of  a  street  is  unlawfully  changed,  where- 
by surface  water  Is  cast  upon  adjoining  prop- 
erty. Addy  V.  Janesvllle,  70  Wis.  401,  35  N. 
W.  981. 

But  the  raising  of  the  grade  of  a  highway, 
though  it  cause  the  surface  water  to  flow  into 
the  dooryard  of  an  adjoining  proprietor,  Is  not 
the  making  of  a  water  course  or  place  for  drain- 
ing off  the  water  from  a  highway,  within  the 
meaning  of  a  statute  authorizing  such  acts,  pro- 
vided the  water  Is  not  drained  into  a  dooryard 
in  front  of  a  dwelling  house.  Downs  v.  An- 
sonia,  73  Conn.  33,  46  Atl.  243. 

c  Upon  gathering  water  in  tody. 

As  indicated  above,  If  the  municipality  con- 
ducts surface  water  out  of  its  course,  or  col- 
lects it  In  a  body,  it  is  bound  to  care  for  It, 
and,  while  some  of  the  cases  there  cited  lose 
sight  of  this  principle,  the  great  weight  of  the 
decisions  accords  with  Johnson  v.  Whitb  in 
holding  that  water  gathered  together  cannot 
be  cast  onto  abutting  property ;  and  the  corol- 
lary is  also  true  that  a  municipal  corporation 
cannot  gather  together  a  body  of  surface  water 
and  then  abandon  it  to  the  injury  of  abutting 
owners. 

If  a  corporation  collects  a  body  of  water  so 
that  it  ceases  to  be  a  mere  drainage  of  surface 
water,  and  casts  It  in  a  mass  upon  a  lot,  it  is 
liable.  McCray  v.  Falrmount,  46  W.  Va.  442, 
33  S.  B.  245. 

Where  a  municipal  corporation,  in  improving 
its  streets,  accumulates  surface  water,  it  Is  its 
duty  to  take  care  of  it  if  reasonably  practica- 
ble, and  prevent  Its  injuring  others.  O'Brien  v. 
St.  Paul,  25  Minn.  331,  33  Am.  Rep.  470;  In- 
dianapolis V.  Lawyer,  38  Ind.  348 ;  Indianap- 
olis V.  Tate,  39  Ind.  282 ;  Terre  Haute  v.  Hud- 
nut,  112  Ind.  542,  13  N.  B.  686;  Bvansvllle  v. 
Decker,  84  Ind.  325,  43  Am.  Bep.  86 ;  Byrnes  v. 
Cohoes,  67  N.  Y.  204. 

A  municipality  is  bound  to  protect  a  lot  from 
the  overflow  from  a  street  of  waters  diverted 
from  their  natural  channel,  although  it  is  below 
grade.  Arndt  v.  Cullman,  182  Ala.  540,  81  So. 
478. 
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used  clearly  points  out  the  difference  be- 
tween the  two  cases,  but  does  not,  as  we 
read  it,  modify  the  principle  enunciated 
thereby,  as  hereinbefore  summarized.  Smith 
V.  Tripp,  13  R.  I.  152,  cited  by  defendant's 
counsel,  is  clearly  distinguishable  from  the 
case  at  bar.  That  case  was  based  upon  the 
neglect  of  the  city  to  keep  a  certain  high- 
way in  proper  repair,  whereby  surface  wa- 
ter was  turned  upon  the  plaintiff's  prem- 
ises; and  the  court  held  that  the  declara- 
tion did  not  state  any  cause  of  action,  be- 
cause the  only  action  which  could  be  main- 
tained against  the  city  for  neglecting  to 
keep  the  street  safe  and  convenient  for 
travel  is  one  for  injury  suffered  in  conse- 
quence of  the  street's  being  unsafe  for  trav- 
el, and  not  for  injury  suffered  by  the  over- 
flow of  surface  water  therefrom.  It  has  no 
bearing,  therefore,  on  the  case  at  bar.  We 
have  examined  the  other  Rhode  Island  cases 
cited,  but  do  not  find  that  they  sustain  the 
defendant's  position. 


It  is  also  to  be  observed  that  the  plain- 
tiff's land  does  not  abut  on  either  of  the 
streets  above  mentioned,  and  hence  no  pre- 
sumption arises  like  that  suggested  in  the 
leading  case  of  Cnllender  v.  Marsh,  1  Pick. 
418,  upon  the  question  of  the  changing  of 
the  grade  of  the  highway,  which  cise  was 
to  the  effect  that  such  change  should  theo- 
retically be  regarded  as  having  been  taken 
into  account  in  fixing  the  damages  for  the 
original  taking  of  the  land. 

For  a  collection  of  cases  bearing  upon  the 
rule  relating  to  the  liability  of  municipal 
corporations  in  cases  of  this  sort,  see  note 
"d"  to  Gray  v.  McWilliama,  21  L.  R.  A. 
597. 

Upon  a  careful  consideration  of  the  rec- 
ord submitted,  we  cannot  say  that  the  ver- 
dict was  against  the  evidence,  or  that  the 
damages  awarded  were  clearly  excessive. 

Defendant's  petition  for  a  new  trial  de- 
nied, and  case  remanded  for  judgment  on 
the  verdict. 


A  manlclpal  corporation,  which  collects  into 
one  channel  and  conducts  to  the  land  of  an- 
other a  body  of  water  which  would  not  other- 
wise flow  there.  Is  bound  to  provide  a  suitable 
outlet  therefor,  and  not  cast  it  upnn  such  land ; 
and  this  duty  extends  both  to  the  capacity,  and 
mechanism,  of  the  outlet.  Wels  v.  Madison,  75 
Ind.  241,  39  Am.  Rep.  135. 

A  municipal  corporation  Is  liable  to  a  land- 
owner for  Injury  from  surface  water  collected 
by  it,  if  Its  conduct  in  falling  to  guard  against 
possible  Injury  from  the  surface  water  no  col- 
lected is  ;anreaBonabIe  under  the  circumstances. 
Flanders  v.  BYanklln,  70  N.  H.  168,  47  Atl.  88. 

Wrongfully  to  cause  the  surface  water  of  a 
street  to  collect  and  remain  in  front  of  one's 
premises,  and  cause  him  damage.  Is  a  nuisance ; 
and,  although  it  may  be  a  public  nuisance,  yet, 
if  he  suffers  peculiar  and  special  damage  there- 
from, he  may  maintain  a  private  action  to  re- 
cover the  same.  Sweet  v.  Conley,  20  R.  I.  381, 
89  Atl.  326. 

Although  a  city  is  not  bound  to  furnish 
ditches  or  sewers  for  the  purpose  of  draining 
plaintiff's  property,  when  It  collects  water  from 
other  territory  and  concentrates  it  in  the  ditch 
which  it  has  dug  along  the  street  in  front  of 
plain tllTs  property,  It  is  bound  to  provide  suffi- 
cient outlet  for  it,  so  that  water  will  not  be 
forced  upon  plaintiff's  land.  Houston  v.  Bryan, 
2  Tex.  Civ.  App.  553,  22  S.  W.  231. 

A  city  is  liable  for  so  constructing  Its  streets 
and  sewers  that  surface  water  is  accumulated 
and  no  adequate  provision  Is  made  for  carrying 
it  off.  thereby  causing  overflow  and  damage  to 
property ;  but  It  is  not  liable  for  failing  to  pro- 
vide adequate  drains  for  carrying  off  surface 
water  which  accumulates  naturally.  Thoman 
V.  Covington,  23  Ky.  L.  Rep.  117,  62  S.  W.  721. 

A  municipal  corporation  has  no  right  to  col- 
lect surface  water  and  carry  it  out  of  its  nat- 
ural course  to  the  vicinity  of  an  owner's  prem- 
ises without  furnishing  a  sufficient  outlet  there- 
for.    Effingham  v.  Surrells,  77  111.  App.  460. 

A  municipality  Is  liable  for  flooding  land 
where  it  collects  surface  water  from  a  large 
area  by  means  of  gutters,  and  falls  to  provide 
66  L.  R.  A. 


a  proper  method  for  its  escape.  Carson  v. 
Springfield,  53  Mo.  App.  289. 

A  municipal  corporation  must  take  care  of 
the  surface  waters  accumulated  In  grading  its 
streets.  If  it  can  be  done  practicably  and  at  a 
reasonable  expense.  Schuett  v.  Stillwater,  80 
Minn.  287,  83  N.  W.  180. 

A  municipal  corporation  receiving  an  accumu- 
lated'flow  of  surface  water  along  a  highway 
from  another  municipal  corporation  becomes  re- 
sponsible for  its  further  flow.  Iluddleston  v. 
West  Bellevue,  111  Pa.  110,  2  Atl.  200. 

It  is  the  duty  of  a  municipal  corporation, 
having  diverted  surface  water  from  its  natural 
course  by  means  of  an  artificial  channel,  to  con- 
tinue such  channel  In  such  a  manner  that  the 
collected  water  will  not  be  discharged  upon  ad- 
jacent property  to  Its  injury.  Valparaiso  v. 
Kyes  (Ind.  App.)  66  N.  E.  175. 

A  municipal  corporation  which  voluntarily 
undertakes  to  receive  the  drainage  from  a  street, 
and  conveys  It  across  the  land  of  an  Individual 
by  a  drain,  is  bound  to  do  the  work  skilfully. 
Ludlow  V.  Yonkers,  43  Barb.  493. 

After  Interfering  with  the  natural  flow  of 
surface  water,  and  undertaking  to  gather  up  and 
conduct  It  in  another  direction  by  an  artiflcial 
channel,  it  is  the  city's  duty  to  use  reasonable 
care  to  do  this  in  such  a  way  as  not  to  cause  a 
IK)8ltive  trespass  upon  the  lands  of  another. 
Pye  v.  Mankato,  36  Minn.  873,  31  N.  W.  863. 

The  removal  of  water  from  a  pond,  caused  by 
a  municipality  raising  the  grade  of  one  of  Its 
streets  without  constructing  a  culvert,  is  a  min- 
isterial act  in  the  performance  of  which  the 
city  is  bound  to  take  all  such  reasonable  care 
and  precaution  against  possible  contingent  In- 
juries to  others  as  a  discreet  and  cautious  In- 
dividual ^ould  and  ought  to  under  like  circum- 
stances were  the  whole  loss  or  risk  to  be  his 
alone.    Kobs  v.  Minneapolis,  22  Minn.  159. 

A  city  is  Jointly  liable  with  a  railroad  com- 
pany for  damages  caused  by  the  overflow  of 
surface  water  when  it  granted  by  ordinance  the 
right  to  the  railroad  company  to  construct  and 
maintain  an  embankment  along  a  public  street 
upon  condition  that  it  maintain  culverts  of 
sufficient  size  to  carry  away  the  accumulation 
17 
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of  water,  and  then,  although  the  culvert  con- 
structed was  insufficient,  the  city  maintained 
a  drain  leading  to  it,  resulting  in  an  accumula- 
tion of  water  which  the  outlet  was  insufficient 
In  size  to  carry  away.  Kelly  v.  Pittsburgh,  C. 
C.  &  St.  L.  R.  Co.  28  Ind.  App.  457,  63  N.  B. 
233. 

But  it  has  been  held  that  a  city  is  not  liable 
for  waters  running  along  its  streets  and  finally 
spreading  oyer  adjoining  land,  where  it  does  not 
appear  that  the  water  would  not  flood  the  land 
in  the  same  way  if  there  were  no  streets  there. 
If  there  was  any  remedy  by  reason  of  the  laying 
out  of  streets,  it  would  be  under  the  statutes, 
and  not  by  a  common-law  action.  Collins  y. 
Waltham.  151  Mass.  196,  24  N.  B.  327. 

A  city  is  liable  for  an  injury  to  the  wall  of  a 
building  due  to  the  collection  of  a  large  quan- 
tity of  water  in  the  street  at  an  excavation 
made  where  the  street  is  being  graded,  when 
such  injury  might  have  been  avoided  by  the  con- 
temporaneous excavation  of  an  avenue  crossing 
the  street,  or  by  the  construction  of  a  drain. 
Lacour  v.  New  York,  3  Duer,  406. 

If  a  city  is  negligent  in  its  provision  for  the 
escape  of  surface  water  which  it  has  collected 
from  a  large  tract,  and  it  overflows  the  land 
of  an  Individual  to  his  injury,  the  municipal 
corporation  is  liable  if  it  had  notice  of  the  de- 
fective condition ;  and  if  the  Injury  would  not 
have  occurred  but  for  that  cause,  it  is  no  defense 
that  the  cellar  floor  of  the  house  was  cut  down 
and  earth  between  it  and  the  street  removed  so 
that  when  the  water  was  raised  a  few  inches  in 
the  gutter  it  ran  into  the  cellar.  Hitchins 
Bros.  V.  Frostburg,  68  Md.  100,  11  Atl.  826,  70 
Md.  56,  16  Atl.  880. 

A  municipal  corporation  Is  liable  for  injury  to 
property  from  the  backing  of  surface  water 
thereon  by  reason  of  its  negligent  construction 
of  a  sewer  for  carrying  off  such  water  diverted 
by  it  from  its  natural  channel.  Frostburg  v. 
Dufty,  70  Md.  47,  16  Atl.  642. 

But  a  borough  is  not  liable  for  damage  to  pri- 
vate land  in  a  township  by  surface  water  which 
is  drained  from  its  highway  into  the  township 
highway  without  objection  from  the  latter, 
which  thus  accepts  the  burden  of  taking  care  of 
It.  West  Bellevue  v.  Huddleston,  1  Monaghan, 
129,  10  Atl.  764. 

Collecting  surface  water  in  a  body  in  an  al- 
ley, and  failing  to  provide  reasonably  sufficient 
means  for  its  escape,  causing  the  same  to  over- 
flow adjoining  premises  and  remain  standing  In 
the  alley,  is  a  continuing  nuisance  rendering  a 
municipal  corporation  liable  to  the  owner  of  the 
injured  property,  for  successive  actions,  and 
cannot  be  regarded  as  a  permanent,  lawful  im- 
provement negligently  constructed,  for  which 
all  damages  must  be  recovered  by  the  owner  at 
the  time  the  work  is  done.  New  Albany  y. 
Lines,  21  Ind.  App.  380,  51  N.  E.  346. 

Where  a  city  collects  water  by  means  of 
ditches  which  empty  into  a  ditch  In  front  of  the 
plalntllTs  lot,  and  such  ditch  Is  not  sufficient  to 
carry  off  the  water  emptied  therein,  and  the 
plaintiff's  property  is  thereby  overflowed,  the 
city  is  liable,  although  it  appears  that  the 
plaintifl^s  lot  Is  as  well  drained  as  it  would 
have  been  had  the  ditch  not  been  constructed ; 
as  the  liability  of  the  city  depends  on  the  suffi- 
ciency of  the  ditch  to  conduct  away  the  water 
diverted  into  it.  Houston  v.  Bryan,  2  Tex.  Ciy. 
App.  553,  22  S.  W.  231. 

A  municipal  corporation  will  be  liable  for  in- 
juries to  property  abutting  on  a  street  If  It 
raises  the  grade  of  the  street  in  such  a  way  as 
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to  interfere  with  the  natural  flow  of  surface 
water  from  that  section  of  the  city  and  turn  It 
along  the  improved  street,  and  then  leaves  the 
street  In  an  unfinished  condition  opposite  the 
property  injured,  po  that  the  water  fiows  from 
the  street  upon  such  property,  causing  the  In- 
jury. Follmann  v.  Mankato,  45  Minn.  457.  48 
N.  W.  192. 

An  abutting  owner  may  maintain  an  action 
against  a  municipal  corporation  for  collecting 
surface  water  from  several  streets  and  conduct- 
ing it  by  means  of  gutters  to  the  end  of  a  street 
opposite  such  owner's  property,  where  It  Is  per- 
mitted to  stand  and  become  stagnant,  emit  of- 
fensive odors,  and,  upon  occasions  of  heavy 
rains,  overflow  the  sidewalk  and  fiood  such  own- 
er's property,  entering  the  cellar,  washing  out 
the  soil,  and  doing  other  injury.  Clark  y. 
Rochester,  43  Hun,  271. 

A  municipal  corporation  has  no  right  to  col- 
lect surface  water  in  an  artificial  channel  and 
flow  it  against  an  insufficient  culvert,  and  thus 
cast  it  in  a  body  upon  another's  land,  the  water 
having,  before  the  construction  of  the  drain, 
flowed  off  without  injury  to  his  property.  Wels 
V.  Madison,  75  Ind.  241,  39  Am.  Rep.  135. 

A  municipal  corporation  cannot  escape  liabil- 
ity for  the  flooding  of  an  owner's  premises 
caused  by  the  insufficiency  and  want  of  repair 
of  a  culvert,  on  the  ground  that  the  culvert  was 
constructed  by  a  railroad  company  where  Its 
road  crosses  a  public  highway,  a  right  of  way 
for  which  was  granted  by  the  city  upon  condi- 
tion that  suitable  culverts,  etc.,  be  built  and 
kept  in  repair,  where  the  city  had  adopted  the 
culvert  as  a  part  of  Its  system  of  drainage,  and 
conducted  large  quantities  of  water  thereto  from 
adjacent  territory.  Indianapolis  v.  Lawyer,  38 
Ind.  348 ;  Indianapolis  v.  Tate,  39  Ind.  282. 

Or,  where  the  municipality  made  use  of  it  as 
a  water  way  for  the  discharge  of  surplus  surface 
water,  and  participated  in  its  construction,  and 
filled  up  the  old  drain  by  which  the  waters  had 
previously  been  carried  off  without  injury  to  the 
adjoining  landowners.  Crawfordsville  y.  Bond, 
96  Ind.  236. 

A  municipal  corporation  has  no  right,  even  by 
skilful  plans  and  careful  execution,  to  accumu- 
late by  its  system  of  drainage  large  quantities 
of  surface  water  in  one  channel  and  pour  it  out 
upon  a  public  street,  without  making  provision 
for  a  sufficient  escape  of  the  water  so  as  not  to 
damage  adjoining  property  owners.    Ibid, 

A  municipal  corporation  is  liable  for  injury  to 
property  caused  by  the  improvement  of  an  alley 
so  as  to  collect  surface  water  in  a  body,  and  In 
failing  to  provide  reasonably  sufficient  means 
for  its  escape,  whereby  it  remains  standing  In 
the  alley  near  such  premises,  creating  unwhole- 
some and  noxious  odors  and  overflowing  the 
premises.  New  Albany  v.  Lines,  21  Ind.  App. 
380,  51  N.  E.  346. 

A  township  will  be  enjoined  from  maintaining 
an  unauthorized  culvert  across  a  highway,  the 
effect  of  which  is  to  unite  artificial  water  chan- 
nels, change  the  natural  flow,  and  increase  the 
volume  of  the  water  on  one  side  of  the  highway 
without  providing  an  outlet  therefor,  thereby 
causing  an  increased  volume  of  water  upon  pri- 
vate land.  Patoka  Twp.  v.  Hopkins,  131  Ind. 
142,  30  N.  B.  896. 

A  municipal  corporation  can  acquire  no  pre- 
scriptive right  to  allow  a  ditch  through  which 
it  conducts  water  out  of  Its  natural  course  to 
remain  stopped  up  after  notice  of  Its  obstruc- 
tion, and  to  refuse  to  provide  any  means  of  e»- 
cape  of  the  water  it  has  collected  and  brought 
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Into  proximity  with  the  premises  of  an  owner, 
to  the  Injury  thereof.  Effingham  t.  Surrells, 
77  111.  App.  460. 

Where  a  city  is  required  to  keep  its  streets  In 
proper  repair,  and  is  authorized,  in  the  dis- 
charge of  this  duty,  to  grade  them  and  to  alter 
their  grades,  the  city  has  no  right  to  grade  its 
streets  so  as  to  collect  the  water  from  a  wide 
area,  some  of  it  from  distant  puddles  or  ponds, 
and  bring  it,  charged  with  all  the  miscellaneous 
filth  of  the  streets,  to  the  margin  of  the  plain- 
tiir*s  land,  and  then  empty  it  upon  his  land,  and 
into  his  cellar  and  well ;  where  the  city  also  has 
power  to  make  drains  and  culverts.  Inman  y. 
Tripp,  11  B.  I.  520,  23  Am.  Rep.  620. 

But  the  court,  in  Wakefield  ▼.  Newell,  12  R. 
I.  75,  34  Am.  Rep.  598,  in  discussing  the  case 
of  Inman  y.  Tripp,  said  In  that  case  "we  did 
not  mean  to  decide  that  a  town  or  city  has  any 
less  power  over  Its  streets  or  highways,  In  re- 
spect of  sarface  water,  than  an  individual  has 
over  his  own  land,  but  only  that  it  has  no  great- 
er power ;  or,  in  other  words,  that  It  is  liable 
for  discharging  such  water  from  his  own  land 
in  its  streets  and  highways  to  the  same,  or  very 
much  the  same,  extent  as  an  individual  Is  liable 
for  discharging  such  water  from  his  own  land 
upon  his  neighbor's.  If  this  action  were  against 
an  individual  instead  of  a  town,  we  do  not 
think  a  declaration  similar  In  form  would  be 
stifflcient.  For  mere  neglect  by  an  individual 
to  retain  on  his  own  land  water  which,  falling 
there,  would  naturally  flow  onto  his  neighbor's 
land,  there  is  no  cause  of  action,  unless  he 
first  accumulates  It  by  artificial  means  so  as 
considerably  to  Increase  the  volume  and  detri- 
mental effect  with  which  It  would  flow  on  his 
neighbor's  land. 

The  act  of  a  highway  supervisor  in  offering 
to  dig  a  ditch  over  an  owner's  land  by  which 
damage  thereto  from  the  flowage  of  water 
through  a  culvert  built  by  him  in  the  highway 
would  be  averted,  and  the  refusal  of  such  owner 
to  permit  the  same  to  be  dug,  do  not  relieve 
him  from  liability  for  the  damage  caused  by 
such  flowage  by  virtue  of  a  statute  authorizing 
him  to  enter  upon  and  construct  ditches  upon 
land  adjoining  a  highway  when  necessary  for 
the  construction  or  repair  of  such  highway, 
without  showing  that  the  culvert  was  necessary 
for  the  construction,  repair,  or  preservation  of 
the  highway,  and  that  it  was  constructed  at  a 
proper  place.     Conwell  v.  Emrle,  4  Ind.  209. 

A  declaration  alleging  that  a  municipal  cor- 
poration cut  a  ditch  along  and  close  to  one 
line  of  plaintiff's  residence  lot,  and  left  the 
ditch  in  such  a  condition  that  the  water  com- 
ing or  falling  into  the  same  could  not  run  off  in 
any  direction,  and  that  water  has  accumulated 
in  said  ditch,  stood  and  stagnated  there,  in  con- 
sequence whereof  there  has  been  all  the  time  on 
the  premises  of  plaintiff  such  a  sickly  and  un- 
wholesome stench  that  his  premises  have  been 
unfit  for  occupation,  and  malarial  diseases  have 
been  generated  thereby  on  his  premises,  causing 
sickness  In  his  family, — makes  a  prima  facie 
case,  at  least,  of  special  damage,  for  which  he 
is  entitled  to  recover.  Hamilton  v.  Columbus, 
52  Ga.  485. 

W'hen  a  city.  In  grading  a  street,  encounters 
a  ravine  In  which  during  each  year  a  large 
amount  of  surface  water  is  collected  and  car- 
ried off,  across  which  It  raises  an  embankment 
and  constructs  a  sluiceway  for  carrying  off  the 
water,  it  is  the  duty  of  the  city  to  see  that  the 
sluiceway  Is  kept  open,  exercising  reasonable 
care  and  diligence  in  that  behalf  to  prevent  the 
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creation  of  a  reservoir  of  water  which,  by  under- 
mining the  street  and  rushing  down  the  ravine, 
would  inflict  injury.  Stoehr  v.  St.  Paul,  54 
Minn.  540,  56  N.  W.  250. 

A  municipal  corporation  is  not  liable  for  the 
consequence  of  a  pond  which  is  formed  in  a 
street  because  of  the  laying  of  the  tracks  of  a 
railroad,  which  it  has  permitted  to  be  placed  in 
the  street.     Swenson  v.  Lexington,  69  Mo.  157. 

But  a  municipal  corporation  Is  liable  for  the 
flooding  of  an  owner's  premises  caused  by  an 
insufficient  and  obstructed  culvert,  on  a  street, 
provided  to  carry  off  the  water  accumulated 
thereon  by  the  system  of  drainage  adopted  by 
the  municipal  corporation,  although  the  culvert 
was  constructed  by  a  railroad  company  under  a 
permit  from  the  city  to  occupy  and  cross  such 
street  upon  condition  that  it  provide  suitable 
drains  and  culverts  and  keep  the  same  in  re- 
pair.  Indianapolis  v.  Lawyer,  38  Ind.  348 ;  In- 
dianapolis V.  Tate,  30  Ind.  282. 

A  municipal  corporation  which  enters  into  a 
contract  with  an  independent  contractor  for  the 
regrading  of  a  street,  by  the  terms  of  which  it 
may  assume  control  and  flnlsh  the  work  at  his 
expense  upon  unreasonable  delay  in  its  prosecu- 
tion, will  be  liable  for  injury  done  to  abutting 
property  by  water  collected  from  surface  drain- 
age and  a  natural  water  course,  and  thrown 
thereon  by  excavations  made  by  the  contractor, 
and  left  without  any  attempt  to  complete  the 
work  for  fourteen  years.  This  ruling  was  placed 
on  the  ground  that  the  nuisance  was  permitted 
by  the  city  to  remain  to  the  injury  of  the  abut- 
ting owners,  Vogel  v.  New  York,  92  N.  Y.  10, 
44  Am.  Rep.  349. 

A  property  owner  has  a  right  of  action 
against  a  city  to  recover  for  damages  caused  by 
successive  overflows  of  his  land,  where  It  is 
shown  that  the  city  so  unskilfully  graded  and 
paved  its  streets  and  alleys  as  to  raise  them 
above  the  plaintiff's  property  and  close  the  nat- 
ural outlet  of  water  so  as  to  concentrate  it  upon 
his  lot,  and  then  negligently  constructed  its 
sewer  and  closed  up  the  manhole  or  drain  so  as 
to  let  the  water  accumulate  upon  the  plaintiff's 
property.  Dallas  v.  Cooper  (Tex.  Civ.  App.) 
34  S.  W.  321. 

d.  Drainage  of  highway. 

While  the  question  of  the  duty  of  the  munici- 
pality to  keep  its  highways  safe  for  travelers  is 
not  strictly  within  the  scope  of  this  note,  It 
being  intended  to  state  the  rights  and  duties 
with  respect  to  neighboring  property  owners, 
yet,  for  the  purpose  of  considering  the  rights 
and  liabilities  with  respect  to  water  in  the  high- 
way, such  duty  must  be  referred  to  as  a  foun- 
dation for  the  development  of  the  rules  as  to 
what  may  be  done  with  the  water.  The  duty 
of  the  municipality  to  keep  its  streets  safe  In- 
cludes the  duty  to  keep  them  free  from  pools 
and  holes  which,  by  accumulating  water,  will 
render  the  way  foundorous  and  unsafe.  See 
Farnbam,  Waters,  %  434.  This  duty  requires  the 
filling  of  holes  and  the  finding  of  an  outlet  for 
water  which  comes  upon  the  street  In  such  quan- 
tities or  manner  as  to  Interfere  with  the  safety 
of  the  way.  But  the  duty  which  the  munici- 
pality owes  to  the  public  is  not  great  enough  to 
permit  it  to  shift  its  burden  on  abutting  prop- 
erty owners.  It  may  fill  the  uneven  places  and 
bring  the  surface  to  grade ;  but  it  must  conduct 
the  surplus  water  to  some  natural  dralnway. 
On  the  one  hand,  the  water  must  be  disposed  of 
so  that  equity  will  not  restrain  the  highway 
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superyisors  in  Improying  the  drainage  of  a  pub- 
lic road  when  they  act  in  the  exercise  of  their 
judgment  to  the  benefit  of  the  road  and  pecuni- 
ary advantage  of  the  township  and  without 
injury  to  the  plaintlif.  McCormiclc  v.  Klnsey, 
10  Pa.  Super.  Ct.  607. 

Where  the  surface  flow  of  water  has  been 
concentrated  Into  an  artificial  channel  insuffi- 
cient for  the  purpose,  an  Injunction  will  not  be 
granted  against  a  city  to  prevent  the  enlarge- 
ment of  the  channel  so  as  to  carry  off  the  nat- 
ural flow  of  water.  Scranton's  Appeal,  121  Pa. 
07,  15  Atl.  483,  Reversing  Goulden  v.  Scranton, 
3  Lane.  L.  Rev.  340. 

A  court  of  equity  will  not  enjoin  highway 
commissioners  from  draining  the  roadway  by  a 
ditch,  at  the  suit  of  an  adjoining  landowner, 
on  the  ground  that  such  ditch  will  overflow  his 
land  by  changing  the  direction  of  the  natural 
flow  of  the  water,  where  such  commissioners  are 
clothed  by  law  with  the  power  of  determining 
the  best  method  of  improving  the  public  roads, 
and  it  does  not  clearly  appear  that  the  ditch 
about  to  be  dug  would  have  resulted  in  the  in- 
jury complained  of.  Hotz  v.  Hoyt,  135  III.  388, 
25  N.  E.  753,  Reversing  34  111.  App.  488. 

Highway  commissioners  have  the  right,  by 
means  of  a  ditch,  to  drain  a  pond  into  a  high- 
way, and  discharge  the  same  upon  the  land  of 
an  adjoining  owner  at  the  same  place  it  natur- 
ally fio3ved,  without  increasing  the  flow,  or  del- 
ing such  landowner  any  actual  damage,  al- 
though to  drain  the  pond  It  is  necessary  to  cut 
the  ditch  in  a  different  direction  than  the  water 
had  formerly  flowed,  through  slight  elevations 
in  the  land.  Palmer  v.  O'Donnell,  15  III.  App. 
824. 

Highway  commissioners  have  the  right,  in 
the  exercise  of  their  power  and  duties  to  keep 
the  roads  in  repair,  to  fill  up  a  ditch  along  a 
highway,  and  cut  a  culvert  across  the  same,  so 
as  to  restore  the  flow  of  water  to  its  natural 
direction,  and  prevent  injury  to  an  adjoining 
landowner  by  the  throwing  of  water  on  his 
premises  not  rightfully  belonging  there ;  and 
an  adjoining  landowner  cannot  complain,  al- 
though his  land  has  drained  into  such  fllled-up 
ditch  for  more  than  twenty  years,  where  he  will 
receive  the  same  advantage  by  the  drainage  as 
before,  and  at  as  little  cost.  Henline  v.  Stack, 
48  111.  App.  67. 

So,  there  is  no  liability  on  the  part  of  high- 
way commissioners  for  the  digging  of  a  ditch 
along  a  highway  so  as  to  discharge  the  water 
into  a  natural  drain  over  the  lands  of  another, 
if  the  flow  of  the  water  has  not  been  increased. 
Crohen  v.  Ewers,  39  111.  App.  34. 

The  owner  of  a  servient  estate  cannot  re- 
cover from  highway  commissioners  for  the  con- 
struction, by  the  latter,  for  the  benefit  of  a  high- 
way, of  a  ditch  along  the  same  so  as  to  conduct 
the  water  along  natural  channels  in  the  direc- 
tion it  naturally  flowed, — especially  if  in  so 
doing  the  flow  of  water  over  his  land  was  not 
increased  so  as  to  damage  him  in  any  degree. 
Crohen  v.  Ewers,  39  111.  App.  34. 

Highway  commissioners  have  the  right  to 
drain  a  highway  by  means  of  a  ditch  along  the 
same,  so  as  to  conduct  the  water  Into  a  natural 
channel  into  which  it  would  naturally  flow,  but 
in  less  volume,  although,  by  the  unevenness  of 
the  ground,  ponds  had,  prior  to  the  construction 
of  the  ditch,  formed  thereon  ;  and  a  landowner 
cannot  complain  of  the  increased  flow  in  such 
natural  channel,  caused  thereby.  Highway 
Comrs.  V.  Whitsitt,  15  111.  App.  318. 

On  the  other  hand,  highway  commissioners 
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are  bound  to  provide  for  the  water  on  the  high- 
ways, so  that  it  shall  not  injure  adjoining  pro- 
prietors. Kensington  v.  Wood,  10  Pa,  93,  49 
Am.  Dec.  583. 

Consequently,  the  municipality  is  liable  for 
injuries  wrongfully  inflicted  upon  private  citi- 
zens through  its  attempt  to  perform  its  public 
duty.  It  cannot  impair  their  property  rights 
for  its  advantage  without  making  compensa- 
tion therefor. 

When  the  supervisors  of  a  town,  for  the  pur- 
pose of  improving  one  of  Its  highways  by  ditches 
and  sluices,  divert  large  quantities  of  water 
Into  the  slough  of  a  landowner,  situated  on 
premises  adjoining  the  highway  which  he  had 
Improved  for  meadow,  pasture,  and  crops,  and 
replace  the  bridge  beneath  which  waters  from 
the  slough  had  flowed  with  culverts  insnfllclent 
to  drain  the  slough  properly,  the  town  will  be 
liable  for  the  injuries  sustained  by  the,  land- 
owner. Peters  v.  Fergus  Falls,  35  Minn.  549, 
29  N.  W.  586. 

It  has  been  held  that  highway  supervisors 
ought  not  to  change  the  drainage  of  the  coun- 
try to  the  injury  of  anyone,  whether  the  exist- 
ing form  of  it  be  new  or  old,  unless  the  public 
rights  really  require  11.  If  they  do  so  with 
recklessness,  partiality,  or  malice,  it  is  but  Just 
they  should  answer  for  it.  Warfel  v.  Cochran. 
34  Pa.  381. 

So,  commissioners  of  highways,  in  draining  a 
public  road,  have  no  right  to  divert  the  water 
from  its  natural  course  and  drain  it  upon  the 
land  of  another ;  and,  if  they  attempt  to  do  so. 
the  owner  of  such  land  can  Invoke  the  aid  of 
a  court  of  equity  to  enjoin  such  proposed  ac- 
tion. Young  V.  Highway  Comrs.  134  111.  569, 
25  N.  B.  689. 

Highway  commissioners  have  no  power  or 
right  to  divert  water  from  its  regular  channel 
or  the  place  where  it  would  naturally  flow  off, 
and  carry  it  along  the  line  of  the  highway  In 
ditches  for  such  a  distance  as  they  may  desire 
or  think  proper,  and  then  discharge  it  upon  the 
land  of  an  owner.  Young  v.  Highway  Comrs. 
134  111.  569,  25  N.  E.  689,  Reversing  34  111. 
App.  178. 

An  overseer  of  highways,  in  making  repairs 
upon  a  highway,  has  no  right  to  change  the  nat- 
ural course  of  surface-water  drainage,  or  to 
considerably  increase  its  quantity,  so  as  to  cast 
it  upon  lands  of  an  abutting  owner,  where  it 
had  nut  been  previously  accustomed  to  flow,  to 
his  injury.  Moran  v.  McCleams,  63  Barb.  185, 
44  How.  Pr.  30. 

Highway  commissioners  may  be  enjoined  from 
cutting  a  ditch  through  the  highway,  which  will 
discharge  water  upon  the  land  of  an  adjolninip 
owner  at  a  point  where  it  would  not  come  in  a 
state  of  nature, — especially  where  their  pro- 
posed action  is  not  for  the  purpose  of  improving 
the  highway,  or  for  the  public  good,  but  Is  for 
the  benefit  of  other  landowners  upon  the  other 
side  of  the  highway.  Jewett  v.  Sweet,  178  111. 
96,  52  N.  E.  962,  Affirming  77  111.  App.  641. 

Land  adjoining  a  highway  which  crosses  an 
elevation  or  ridge  several  feet  higher  than  the 
surface  of  the  soil  on  either  side,  and  over  which 
it  is  impossible  for  water  to  flow  naturally,  can- 
not be  cousidered  as  servient  to  the  land  on  the 
opposite  side  of  the  ridge  ;  and  the  highway  com- 
missioners have  no  right,  by  means  of  a  ditch 
through  buch  elevation,  to  divert  the  surface 
water  along  the  highway  from  Its  natural  chan- 
nel, and  drain  It  upon  such  land.  Graham  y. 
Keene,  143  III.  425,  32  N.  E.  180,  Affirming  34 
III.  App.  87. 
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But  it  Is  not  always  possible  to  proTlde  ade> 
quate  drainage  without  altering  the  course  of 
the  water.  Therefore,  highway  commisslonerB 
have  the  discretion  of  determining  whether  the 
necessity  exists  for  a  ditch  draining  the  water 
from  a  highway  in  a  different  direction  than  the 
natural  flow,  the  exercise  of  which  will  not  he 
interfered  with  by  the  courts  in  the  absence  of 
fraud  or  clear  purpose  of  oppression.  Baugh- 
man  y.  Ileinselman,  180  111.  251,  54  N.  B.  313. 

The  remedy,  if  injury  Is  inflicted  upon  private 
property,  is  under  the  eminent-domain  statutes, 
or  an  action  for  damages. 

An  overseer  of  highways  cannot,  in  attempt- 
ing to  restore  a  ditch  along  a  highway  to  Its 
condition  before  an  improvement  had  been  made 
in  it  by  his  predecessor,  close  a  sluice  which 
would  carry  water  from  the  ditch  to  his  own 
land,  while  opening  another  sluice  that  would 
carry  the  water  upon  the  land  of  his  neighbor. 
Moran  v.  McCIearns,  63  Barb.  185. 

A  road  supervisor  has  no  authority,  under  a 
statute  autborisslng  him  to  open  a  water  course 
from  a  road  to  a  natural  water  course,  to  open  a 
water  course  to  a  pond,  as  that  is  not  a  water 
course  in  contemplation  of  the  statute.  Mc- 
Laughlin V.  Sandusky,  17  Neb.  110,  22  N.  W. 
241. 

When  a  highway  drainage  act  provides  that 
nothing  therein  contained  shall  be  so  construed 
as  to  allow  such  drainage  into  or  upon  any  door- 
yard  in  front  of  any  dwelling  house,  the  prohi- 
bition must  be  held  to  extend  to  the  "whole 
front  dooryard,"  since  the  act  being  in  deroga- 
tion of  private  rights,  must  be  strictly  con- 
strued. Torrlngton  v.  Messenger,  74  Conn.  321, 
50  Atl.  873. 

In  view  of  the  fact  that  the  highway  officials 
are  always  individually  liable  for  their  wrong- 
ful acts,  and  that  in  some  of  the  states  the  lia- 
bility of  the  municipality  is  much  restricted, 
while  in  all  cases  the  remedy  against  it  is  apt  to 
be  less  certain  and  direct  than  that  against  the 
responsible  individual,  It  is  often  desirable  to 
bring  the  action  against  the  official  (see  also 
infra,  X.  c). 

An  overseer  of  highways  has  no  more  right 
than  a  private  person  to  cut  drains,  the  neces- 
sary result  of  which  will  be  to  flood  the  land  of 
individuals ;  and,  when  he  is  liable  for  a  law- 
less act,  all  of  his  assistants  are  liable  for  the 
consequent  injury.  Cubit  v.  O'Dett,  51  Mich. 
347,  16  N.  W.  670. 

Highway  authorities  of  a  municipal  corpora- 
tion are  individually  liable  for  the  lawless  cut- 
ting of  drains  along  a  highway  which  results 
in  flooding  the  land  of  individuals.  Breen  v. 
Hyde,  130  Mich.  1,  89  N.  W.  732. 

Damages  may  be  recovered  from  a  highway 
surveyor  for  draining  a  highway  through  a 
properly  constructed  ditch  onto  improved  pas- 
ture lands,  where  he  sought  to  Justify  under  a 
law  authorizing  him  to  remove  any  obstacle, 
natural  or  artlflclal,  that  obstructs,  or  Is  likely 
to  obstruct  or  render  dangerous,  the  passage  of 
any  highway  or  townway ;  but  it  Is  held  that 
he  had  no  authority  to  appropriate  the  land  of 
individuals,  lying  without  the  limit  of  the  roads, 
and  inclosed,  to  the  convenience  or  necessities 
of  the  public.  Tlummer  v.  Sturtevant,  32  Me. 
325. 

A  landowner  upon  whose  land  surface  water 
is  caused  to  flow  by  the  negligent  performance, 
on  the  part  of  a  highway  commissioner,  of  a 
contract  with  such  owner  and  his  neighbors  to 
lower  and  extend  the  ditches  in  the  highways  so 
as  to  relieve  their  lands  of  water,  though  en-  > 
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titled  to  sue  upon  contract,  may  bring  an  action 
in  tort  to  recover  the  damages  sustained  by 
such  negligence.  Fromm  v.  Ide,  68  Hun,  310, 
23  N.  y.  Supp.  56. 

But  an  overseer  of  highways,  who  grants 
permission  to  another  to  clean  out  a  shallow 
ditch  existing  by  the  highway,  provided  It  will 
benefit  the  road  which  it  had  theretofore 
drained,  is  not  liable  for  waters  thereby  car- 
ried on  the  premises  of  the  plaintiff,  even  though 
the  person  obtaining  the  permission  goes  too 
far,  and  trenches  injuriously  on  the  plaintiff's 
interests.  Parker  v.  Fields,  48  Mich.  250,  12 
N.   W.   194. 

IT.  Negligent  or  vorongful  acts. 

a.  Changing  oowbc  of  drainage. 

The  rule  almost  universally  accepted  at  the 
present  time  Is  that  a  municipality  Is  liable  for 
injuries  caused  by  negligent  or  wrongful  acts 
for  which  it  is  responsible.  The  oqly  point  of 
difference,  then,  is  as  to  what  acts  are  wrong- 
ful. 

The  rule  almost  universally  followed  between 
Individuals  Is  that  the  course  of  drainage  cannot 
be  changed  and  the  water  cast  upon  land  which 
is  not  ordinarily  subject  to  such  burden. 

And  a  municipal  corporation  stands  on  the 
same  footing  as  a  private  individual,  and  incurs 
the  same  liability,  when  it  damages  another's 
land  by  throwing  thereon  waters  which  do  not 
naturally  flow  there.  Arndt  v.  Cullman,  132 
Ala.  640,  31  So.  478. 

A  municipal  corporation  is  liable  for  throwing 
upon  private  lands  water  which  would  not  have 
flowed  there  naturally.  Torrey  v.  Scranton,  138 
Pa.  173,  19  Atl.  351. 

If  the  municipal  corporation  changes  the 
grade  of  a  street  so  as  to  make  the  surface  wa- 
ter flowing  in  the  gutter  pass  onto  the  property 
of  an  individual,  it  is  liable  for  the  injury.  Rice 
V.  Flint,  67  Mich.  401.  34  N.  W.  719. 

But  the  change  in  the  direction  or  volume  of 
the  water  must  be  substantial  to  render  a  mu- 
Dicipai  Cv)rporation  liable  for  Injury  caused  by  a 
change  of  grade  of  streets.  Rutherford  v.  Hol- 
ley,  105  N.  Y.  632,  11  N.  E.  818. 

While  an  owner  of  lands  may,  for  the  pur- 
pose of  improving  them,  raise  or  lower  the  sur- 
face so  as  to  Interfere  with  the  flow  of  surface 
water,  he  has  no  right  to  turn  such  water  In  de- 
structive currents  upon  adjoining  lands  unless  it 
be  necessary  to  the  proper  improvement  of  his 
own  land ;  and  the  same  rule  applies  to  munici- 
pal corporations  with  respect  to  their  streets. 
O'Brien  v.  St.  Paul,  25  Minn.  331,  33  Am.  Rep. 
470. 

A  municipal  corporation  is  liable  when,  by 
changing  the  grade  of  a  street,  it  changes  the 
c  mrse  of  surface  water,  causing  an  increased 
flowage  onto  the  land  of  an  adjoining  owner. 
Brunhouse  v.  York,  13  Lane.  L.  Rev.  397. 

A  municipality  cannot  divert  surface  water 
flowing  naturally  upon  a  highway  from  adjoin- 
ing land,  and  cast  it  on  other  land  of  the  same 
owner.  Slack  v.  Lawrence  Twp.  (N.  J.  Eq.)  19 
Atl.  663. 

An  individual  who,  or  corporation  which, 
changes  the  flow  of  surface  water  Is  liable  in 
damages  to  one  injured  thereby.  Am  v.  Kan- 
sas City,  5  McCrary.  558,  14  Fed.  236. 

The  authorities  of  a  county  have  no  right,  by 
the  construction  of  a  drain  along  a  highway,  to 
cast  water  upon  one's  land  In  a  different  manner 
from  what  the  same  would  naturally  flow  upon 
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it,  to  his  Injury.     Holmes  v.  Calhoun  County, 
97  Iowa,  360.  97  N.  W.  145. 

A  few  courts  have  refused  to  follow  this  rule. 
The  Wisconsin  court  holds  that  the  arrange- 
ment of  gutters,  ditches,  etc.,  by  a  city  in  the 
course  of  grading  and  adjusting  its  streets, 
whereby  the  course  of  surface  water  is  changed 
and  its  flow  in  certain  directions  or  at  a  certain 
place  increased,  is  not  actionable,  although,  by 
the  grading  of  a  street,  the  outlet  is  obstructed 
so  that  the  water  backs  upon  private  property 
to  its  injury.  Harp  y.  Baraboo,  101  Wis.  368, 
77  N.  W.  744. 

So,  a  diversion  of  surface  water  from  its 
usual  course  of  flow  in  a  highway,  by  a  change 
of  grade,  does  not  give  a  right  of  action  to  a 
person  whose  land  is  injured  thereby,  although 
the  work  is  done  upon  a  defective  plan.  Cham- 
pion v.  Crandon,  84  Wis.  405,  19  L.  B.  A.  856, 
64  N.  W.  775. 

Where  a  municipal  corporation,  in  construct- 
ing drains  and  gutters,  changes  the  flow  of  sur- 
face water,  it  is  not  liable,  although  land  is  in- 
jured thereby,  if  the  water  still  spreads  out  as 
surface  water,  notwithstanding  a  change  in  Its 
flow.  But  the  corporation  cannot  collect  the 
surface  water  In  a  body,  and,  as  such,  cast  it 
upon  land  so  as  to  furrow  it  out  and  create  or 
enlarge  drain  courses  through  it.  Clay  v.  St. 
Albans,  43  W.  Va.  539,  27  S.  E.  368. 

A  municipal  corporation  has  the  right  to  im- 
prove and  change  the  grade  of  its  streets,  al- 
though the  effect  may  be  to  change  the  course 
of  surface  water  and  cause  it  to  flow  upon  land 
which  It  did  not  previously  reach ;  and  it  is  not 
bound  to  provide  drainage  to  prevent  such  flow 
in  that  direction.  Flagg  v.  Worcester,  13  Gray, 
601. 

A  few  cases  which  deny  the  liability  of  the 
municipality  have  been  placed,  not  upon  the 
general  principle  that  the  water  can  be  cast 
upon  private  property  with  impunity,  but  upon 
the  peculiar  New  England  doctrine  which  holds 
that  many  public  oflSclals,  although  performing 
the  work  of  the  municipality,  are  not  in  fact 
its  agents. 

Where,  under  statutory  authority,  a  highway 
surveyor  cleans  out  a  highway  drain  and  there- 
by causes  a  flowage  upon  private  property,  the 
municipality  is  not  liable  for  attendant  dam- 
ages. Gardiner  v.  Camden,  86  Me.  877,  30  Atl. 
13. 

Thus,  a  municipal  highway  surveyor  is  not 
the  agent  of  the  municipality  when,  without 
authority  from  the  municipality  of  the  legis- 
lature, he  drains  a  catch  basin  into  a  private 
drain,  thereby  causing  damage  to  the  owner  of 
said  drain.  Bryant  v.  Westbrook,  86  Me.  450, 
29  Atl.  1109. 

In  a  suit  against  commissioners  of  highways 
for  changing  the  flow  of  surface  water,  the  com- 
missioners cannot  plead  prescriptive  rights  as 
to  the  flow  of  the  water  existing  in  the  owners 
of  adjoining  land,  who  are  neither  parties  to 
the  suit,  nor  asking  for  any  relief  in  the  prem- 
ises. Jewett  v.  Sweet,  178  111.  96,  52  N.  E. 
962. 

b.  OoBting  coUeoied  body  on  adjoining  property. 

Notwithstanding  the  dlfTerence  of  opinion  as 
to  liability  for  changing  the  course  of  drainage, 
there  is  practical  unanimity  in  holding  that  the 
water  cannot  be  gathered  up  and  cast  in  a  body 
on  the  adjoining  property. 

A  municipal  corporation  cannot  drain  ponds 
onto  land  of  adjoining  proprietors;  and  it  is 
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immaterial  that  the  drain  terminates  before 
reaching  the  priyate  property  if  natural  forces 
will  carry  the  water  upon  It.  Pettigrew  y.  By- 
ansville,  25  Wis.  223,  3  Am.  Bep.  50. 

It  is  prima  facie  wrongful  and  a  nuisance  for 
a  municipality  to  construct  a  ditch  across  one 
of  its  streets,  wHereby  a  large  and  unusual 
quantity  of  water  is  turned  upon  another's 
premises  with  destructive  force  and  to  his  in- 
jury, although  the  drainage  is  necessary  for 
sanitary  purposes  to  remove  stagnant  water 
from  a  pond  caused  by  the  city's  gradhig  a 
street  without  a  culvert;  and  the  city  will  be 
liable  for  neglecting  to  dispose  of  the  water 
in  another  way,  not  so  much  more  costly  than 
the  way  adopted  as  to  justify  a  reasonably 
prudent  man,  regardful  of  the  rights  of  others, 
in  disposing  of  the  water  in  that  way.  Kobs 
y.  Minneapolis,  22  Minn.  159. 

A  municipal  corporation  cannot  collect  sur- 
face water  and  discharge  it  in  a  mass  onto  tiie 
land  of  a  private  owner.  Field  y.  West  Orange 
Twp.  36  N.  J.  Eq.  118,  Affirming  37  N.  J.  Bq. 
600,  46  Am.  Rep.  670;  Clark  v.  Rochester,  43 
Hun,  271;  Gllllson  y.  Charleston,  16  W.  Va. 
285,  37  Am.  Rep.  777 ;  Patoka  Twp.  y.  Hopkins, 
131  Ind.  142,  30  N.  E.  896 ;  Soule  y.  Passaic,  47 
N.  J.  Eq.  28,  20  Atl.  346;  Whipple  v.  Fair 
Haven,  63  Vt.  221,  21  Atl.  533 ;  Weir  y.  Ply- 
mouth, 148  I*a.  566,  24  Atl.  94 ;  Troy  v.  Cole- 
man, 58  Ala.  570 ;  Eufaula  v.  Simmons,  86  Ala. 
515,  6  So.  47 ;  Kobs  v.  Minneapolis,  22  Minn. 
159 ;  Pye  v.  Mankato,  86  Minn.  373,  31  N.  W. 
863 :  Rychlickl  v.  St.  Louis,  98  Mo.  497,  4  L.  R. 
A.  594,  11  S.  W.  1001 ;  West  Bellevue  y.  Hud- 
dles ton,  1  Monaghan,  129,  16  Atl.  764  ;  Bohan 
V.  Avoca,  154  Pa.  404,  26  Atl.  604;  Inman  y. 
Tripp,  11  R.  I.  520,  23  Am.  Rep.  520 ;  Wels  T. 
Madison,  75  Ind.  241,  39  Am.  Rep.  136,  thereby 
overruling  whatever  contrary  doctrine  may  be 
found  in  Vincennes  v.  Richards,  23  Ind.  381 ; 
O'Brien  v.  St.  Paul,  25  Minn.  333.  33  Am.  Rep. 
470;  Follmann  v.  Mankato,  45  Minn.  457,  48 
N.  W.  192 ;  HofTman  y.  Muscatine,  113  Iowa, 
332,  85  N.  W.  17;  Valparaiso  v.  Kyes  (Ind. 
App.)  66  N.  B.  175;  Thornton  y.  Fugate,  21 
Ind.  App.  537,  52  N.  E.  763 ;  Slack  y.  Lawrence 
Twp.  (N.  J.  Eq.)  19  Atl.  663;  Pettigrew  y.  By- 
ansvllle,  25  Wis.  223,  3  Am.  Rep.  50;  North 
Vernon  v.  Voegler,  89  Ind.  77;  Princeton  r. 
Gleske,  93  Ind.  102 ;  Rice  v.  Evansville,  108  Ind. 
7,  58  Am.  Rep.  22,  9  N.  E.  139;  Sullivan  y. 
Phillips,  110  Ind.  320,  11  N.  E.  300 ;  Davis  T. 
Crawfordsville,  119  Ind.  1,  21  N.  B.  449 ;  Young 
V.  Maquon  Twp.  Highway  Comrs.  134  111.  560, 
25  N.  E.  689;  Robbins  v.  Willmar,  71  Minn. 
403,  73  N.  W.  1097;  Sleight  y.  Kingston,  11 
Hun,  594,  Appeal  Dismissed  in  73  N.  Y.  592; 
Bastable  v.  Syracuse,  8  Hun,  587,  Appeal  Dis- 
missed in  72  N.  Y.  64  ;  Brayton  v.  Fall  River, 
113  Mass.  218,  18  Am.  Rep.  470;  Bohan  y. 
Avoca,  154  Pa.  404,  26  Atl.  604 ;  Weir  v.  Ply- 
mouth, 148  Pa.  566,  24  Atl.  94 ;  Derinsy  y. 
Ottawa,  15  Out.  App.  Rep.  712 ;  Ashley  y.  Port 
Huron,  35  Mich.  296,  24  Am.  Rep.  552 ;  Jordan 
V.  Benwood,  42  W.  Va.  312,  36  L.  R.  A.  519,  26 
S.  E.  266. 

Highway  comthissloners  have  no  right  to  col- 
lect water  by  means  of  a  ditch  along  a  highway, 
and  throw  It  upon  the  land  of  an  adjoining 
owner  at  a  point  and  in  a  manner  in  which  it 
would  not  naturally  flow,  although  the  same  is 
done  in  good  faith,  for  the  betterment  of  the 
road.    Allen  v.  Michel,  38  III.  App.  313. 

The  same  rule  applies  to  road  drainage  as 
to  drainage  of  private  property.     Pre-emption 
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Highway  Comrs.  y.  Whltsitt,  15  111.  App.  318; 
Palmer  y.  0'DoDnell»  16  111.  App.  824. 

A  city's  liability  when,  by  grading,  It  dlyerts 
water  from  Its  natural  course  and  throws  It  on 
prlyate  property  where  It  has  not  preyiously 
run,  Is  not  excused  because  the  property  Is 
below  grade.  Beach  y.  Scranton,  5  Lack.  L. 
News,  25. 

That  a  lot  Is  below  grade  will  not  defeat  a 
recovery  for  the  turning  of  surface  water  from 
a  street  into  it,  if  injury  would  have  resulted 
had  it  been  at  grade.  Hoffman  y.  Muscatine, 
113  Iowa,  332,  85  N.  W.  17. 

A  borough  is  liable  for  throwing  an  artifi- 
•ciaily  accumulated  flow  of  surface  water  on  pri- 
vate land,  although  led  across  the  premises  of 
an  intermediate  owner  with  his  consent.  Weir 
y.  Plymouth,  148  Pa.  566.  24  Atl.  94. 

A  city  win  be  liable  if  it  collects  surface 
water  by  artificial  means,  such  as  sewers  and 
drains,  and  casts  it  upon  the  premised  of  an- 
other in  increased  and  injurious  quantities. 
■Such  an  act  amounts  to  a  positive  trespass,  and 
It  is  immaterial  whether  the  gutter  be  expressly 
constructed  for  the  purpose  of  thus  casting  the 
water  on  another's  land,  or  whether  it  be  so 
^constructed  that  the  flooding  is  a  necessary 
result.  I've  v.  Mankato,  36  Minn.  873,  81  N. 
W.  863. 

A  city  cannot  discharge  surface  drainage  up- 
on private  land  without  compensation.  Goulden 
y.  Scranton,  3  Lane.  L.  Rev.  840. 

A  town  has  no  more  right,  for  the  purpose  of 
draining  a  highway,  to  cast  water  upon  private 
land,  than  has  an  individual  in  the  improve- 
ment of  his  property,  unless  the  right  has  been 
acquired  in  some  legal  manner.  Sheehan  y. 
Flynn.  50  Minn.  436,  26  L.  R.  A.  632,  61  N. 
W.  462. 

If  a  city,  in  grading  streets,  turns  a  stream 
of  mud  and  water  onto  adjoining  property,  or 
-creates  a  stagnant  pool  in  his  vicinity,  it  is 
liable  for  the  resulting  damage.  Nevins  y. 
Peoria,  41  111.  502,  89  Am.  Dec.  392 ;  Shawnee- 
town  y.  Mason,  82  111.  337,  25  Am.  Rep.  321; 
Stack  v.  East  St.  Louis,  85  III.  377,  28  Am.  Rep. 
«19 ;  Aurora  v.  Gillett,  56  111.  132. 

A  municipal  corporation  is  liable  for  an  In- 
Jury  to  an  owner's  lot  from  the  diversion  of 
water  from  its  natural  course  by  the  changing 
of  the  grades  of  streets  so  as  to  increase  the 
flow  of  surface  water  beyond  the  capacity  of  a 
box  sewer  constructed  by  such  owner  to  conduct 
the  water  ordinarily  flowing  across  his  prem- 
ises^ thereby  causing  the  same  to  burst  and  flood 
his  premises.     Elgin  v.  Hoag,  25  III.  App.  650. 

Surface  water  naturally  flowing  down  a  ra- 
vine cannot  be  diverted  into  highway  drains 
without  liability  being  incurred  for  the  damage 
resulting  from  so  accumulating  it.  Huddleston 
T.  West  Bellevue,  111  Fa.  110,  2  Atl.  200. 

A  municipal  corporation  is  liable  for  damages 
to  abutting  property  on  which  it  throws  sur- 
face water,  which,  by  a  change  in  the  grade  of 
its  streets  and  the  construction  of  the  drains, 
it  has  diverted  from  its  natural  flow  and  con- 
-centrated  in  volume,  irrespective  of  negligence 
in  the  work  on  Its  streets,  or  in  the  construc- 
tion of  Its  drains.  Guest  v.  Church  Hill,  90 
Md.  689,  45  Atl.  882. 

A  city  which,  on  changing  the  grade  of  a 
«treet,  diverts  surface  water  from  its  natural 
flow,  and  casts  It  in  considerable  volume  upon 
the  premises  of  a  property  owner,  making  gul- 
lies thereon,  tearing  away  piazza  posts,  and 
flooding  the  stable,  is  liable  for  the  injury  done. 
66  L.  R.  A. 


Bedell  y.  Sea  Cliff,  18  App.  Div.  261,  46  N.  Y. 
Supp.  226. 

A  municipal  corporation  may  grade,  or  change 
the  grade  of,  its  streets  when  it  deems  it  neces- 
sary to  do  so,  and  property  owners  cannot  com- 
plain although  surface  water  is  thrown  upon 
the  land  In  larger  quantity  than  formerly,  or  is 
prevented  from  flowing  therefrom  ;  but  no  right 
exists  to  collect  a  material  body  of  water  by 
diverting  it  from  its  natural  flow,  or  by  other 
means  to  gather  it  together,  and  to  conduct  it 
by  any  artificial  channel  and  discharge  it  in  a 
body  upon  private  property.  Carll  y.  North- 
port,  11  App.  Diy.  120,  42  N.  Y.  Supp.  576. 

It  is  trespass  for  a  city  to  collect  large  quan- 
tities of  surface  water  on  its  streets,  and. 
Instead  of  conducting  it  into  some  proper  natu- 
ral drain,  construct  its  Improvements  so  that 
the  water  is  necessarily  east  on  private  prop- 
erty. Netzer  y.  Crookston,  59  Minn.  244,  61 
N.  W.  21. 

A  municipality  has  no  right  by  artificial 
drains  to  divert  surface  water  from  the  course 
It  would  otherwise  take  and  cast  it,  in  a  body 
large  enough  to  do  substantial  injury,  on  land, 
where,  but  for  such  artificial  drains,  it  would 
not  go.  Field  v.  West  Orange  Twp.  46  N.  J. 
Eq.  183,  2  Atl.  236. 

The  maintenance  by  a  city  of  a  cesspool  drain- 
ing a  large  area,  whereby  water  which  would 
have  flowed  elsewhere,  and  sewage,  are  cast 
upon  the  premises  of  a  property  owner  by  rea- 
son of  an  obstructed  sewer,  renders  it  liable 
for  the  damage  sustained.  Daggett  v.  Cohoes, 
27  N.  Y.  S.  R.  630,  7  N.  Y.  Supp.  882. 

It  is  one  thing  to  grade  a  highway  and  cast 
off  surface  water  as  a  consequence  of  the  grad- 
ing, and  quite  another  thing  to  change  the  nat- 
ural flow,  unite  artificial  channels,  increase  the 
volume  of  water,  and  cause  it  to  flow  upon  pri- 
vate property  in  an  increased  volume.  Patoka 
Twp.  V.  Hopkins,  131  Ind.  142,  30  N.  E.  896. 

The  flooding  of  an  owner's  land  by  the  con- 
struction of  a  sewer  or  drain  so  as  to  gather 
large  quantities  of  water  on  one  side  of  a  high- 
way and  discharge  it  through  a  culvert  to  the 
other  side,  from  whence  it  flowed  onto  the  land 
of  an  abutting  owner,  when,  before  such  acts, 
It  had  flowed  off  without  injury  to  his  land,  is 
not  mere  consequential  injury  for  which  a  mu- 
nicipal corporation  is  not  liable  in  the  exercise 
of  its  right  to  construct  drains  in  and  improve 
its  streets,  and  is  a  direct  injury,  for  which  the 
municlpailty  is  responsible.  Crawfordsvllle  v. 
Bond,  96  Ind.  236. 

A  municipal  corporation  is  liable  for  the  flow- 
ing of  an  owner's  premises  caused  by  its  so 
grading  a  public  street  as  to  collect  in  an  artlfl- 
cial  channel  the  surface  water  from  the  adjoin- 
ing territory  which  did  not  before  that  time 
flow  upon  such  premises,  and  to  pour  the  same 
thereon  to  its  injury;  and  the  fact  that  the 
grading  was  done  in  pursuance  of  an  ordinance 
does  not  relieve  the  municipality  from  liability. 
North  Vernon  v.  Voegler,  89  Ind.  79. 

Where  a  city,  in  grading  its  streets  by  cutting 
ditches  and  drains,  collects  large  amounts  of 
surface  water,  diverting  it  from  its  natural 
course,  and  casts  it  in  a  body  upon  the  land  of 
a  lower  proprietor,  unless  the  water  Is  so  cast 
into  a  natural  water  course,  the  proprietor  sus- 
tains a  legal  injury,  and  may  have  his  action 
therefor.  Gilllson  v.  Charleston,  16  W.  Va. 
282,  37  Am.  Rep.  763. 

A  municipal  corporation  may  not  accumulate 
waters  which  fall  upon  land  within  its  limits. 
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and,  by  means  of  a  dttch  or  ditches,  discbarge 
them  In  volume  upon  the  land  of  another,  out- 
side ;  and  Injunction  restraining  such  wrong- 
ful discharge  of  surface  water  Is  the  proper 
remedy.  Andrews  v.  Steele  City  (Neb.)  89  N. 
W.  730. 

While  a  municipality  Is  not  liable  for  chang- 
ing the  flow  of  surface  water  so  as  to  cast  it 
onto  adjoining  property  by  changing  the  grade 
of  its  streets,  it  is  liable  where  by  street  im- 
provements it  collects  such  water  in  one  place 
and  then  discharges  it  in  a  body  onto  adjoining 
land.     Cannoh  v.  St.  Joseph,  67  Mo.  App.  867. 

A  municipal  corporation  is  liable  for  damages 
to  property  where,  by  the  construction  of  sew- 
ers and  ditches  In  improving  and  draining 
streets,  It  diverts  rain  water  which  would  nat- 
urally flow  in  another  direction,  so  as  to  cast 
it  upon  such  property  in  destructive  quantities, 
whether  the  work  was  done  negligently  or  not. 
Eufaula  v.  Simmons,  36  Ala.  515,  6  So.  47. 

A  municipal  corporation  has  no  right  to  con- 
duct surface  water  by  artificial  channels  from 
where  it  would  otherwise  be  discharged  and 
pour  It  upon  private  lands,  as  such  action  would 
be  a  condemning  of  private  property  to  public 
use  without  compensation.  West  Orange  Twp. 
V.  Field,  37  N.  J.  Eq.  600,  45  Am.  Rep.  670. 
Afllrming  36  N.  J.  Eq.  118. 

A  highway  culvert  cannot  be  maintained 
which  unlawfully  discharges  surface  water  col- 
lected from  a  wide  area  onto  private  property 
at  one  place.  Miller  v.  Morrlstown,  47  N.  J. 
Eq.  62,  20  Atl.  61. 

A  municipal  corporation  has  no  right  to  col- 
lect water  from  the  streets  in  a  body  and  dis- 
charge it  on  private  property  to  the  injury 
thereof,  or  in  the  private  drain  running  through 
it  on  property  adjacent  thereto  when  to  its  in- 
Jury,  as  the  municipal  authorities  have  no  right 
to  single  out  the  owner  thereof  to  bear,  with- 
out compensation  therefor,  a  public  burden,  to 
the  relief  of  the  property  of  his  neighbors. 
Field  V.  West  Orange  Twp.  36  N.  J.  Eq.  118. 

The  fact  that  land  is  marshy  and  already 
lawfully  subjected  to  a  considerable  drainage 
from  other  lands  will  not  Justify  a  municipal 
corporation  in  collecting  water  from  a  large 
area  and  casting  it  thereon  by  artificial  means. 
Soule  V.  Passaic,  47  N.  J.  Eq.  28,  20  Atl.  346. 

A  township  Is  liable  for  flooding  land  adjoin- 
ing a  highway  where  it  opens  a  continuous 
drain  for  a  long  distance  along  the  highway  and 
then  casts  the  accumulated  water  upon  the  ad- 
Joining  land,  although  it  would  not  have  been 
liable  for  ordinary  surface  water  flowing  from 
the  highway  onto  adjoining  land.  Rowe  v. 
Rochester,  29  U.  C.  Q.  B.  590. 

An  unauthorized  casting  of  water  upon  lands 
which  have  not  been  condemned,  even  though 
done  by  public  authority,  creates  a  nuisance 
which  is  remediable.  Merrltt  Twp.  v.  Harp 
(Mich.)  0  Det.  L.  N.  302,  91  N.  W.  156. 

The  supervisors  of  a  town  may  not  lawfully 
collect  surface  water  in  artificial  drains  or 
ditches  out  of  its  natural  course  and  cause  it  to 
flow  upon  the  adjoining  lands  to  their  owner's 
damage,  nor  in  a  greater  volume  or  quantity 
than  it  would  naturally  or  otherwise  do.  Blake- 
ly  Twp.  V.  Devlne,  36  Minn.  68,  29  N.  W.  842. 

When  a  city  has  consti'ucted  a  street  cross- 
ing a  ravine  in  which  large  quantities  of  col- 
lected surface  water  are  accustomed  to  find  an 
outlet,  and  has  endeavored  to  divert  it  into  a 
sewer  which  is  InsuOicient  to  admit  all  the 
water  In  ordinary  seasons;  and  when  that 
(15  L.  R.  A. 


which  overflows  upon  the  street  is  prevented 
from  again  entering  the  ravine  at  the  other 
end  of  the  sewer,  and  thus  turned  into  another 
street  and  over  adjoining  property, — ^the  city 
will  be  responsible  for  the  injury  which  it  does, 
when  reasonable  care  and  skill  would  have  pro- 
vided better  facilities.  McClure  y.  Red  Wing, 
28  Minn.  186,  9  N.  W.  767. 

While  a  borough  succeeding  to  the  ownership 
and  control  of  the  highways  constructed  by  a 
town  within  the  limits  of  the  borough  is  liable 
for  the  continuance  of  a  nuisance  created  by 
constructing  the  highway  in  such  a  manner  that 
It  carries  the  surface  waters  onto  the  adjoining 
premises,  the  continuance  must  be  intentional, 
with  knowledge  of  its  existence.  Morse  t. 
Fair  Haven  East,  48  Conn.  220. 

A  city  which  creates  a  nuisance  by  the  exca- 
vation  of  ditches  whereby  surface  water  is 
thrown  upon  the  land  of  a  private  owner  is 
prima  facie  liable  for  its  continuance.  Pen- 
noyer  v.  Saginaw,  8  Mich.  584. 

In  Perdue  v.  Chinguacousy,  25  U.  C.  Q.  B.  61, 
an  action  against  a  municipality  for  cutting  a 
ditch  in  a  highway,  thereby  overflowing  the 
plaintllC's  land,  the  defendant's  plea  averred 
that  It  necessarily  made  the  ditch  in  order  to 
repair  the  highway.  The  court  sustained  the 
demurrer  to  the  plea  upon  the  ground  that, 
although  the  cutting  of  the  ditch  may  have  been 
necessary,  the  defendant  should  have  further 
alleged  the  necessity  of  using  the  plaintiflTs 
land  as  a  receptacle  for  the  drainage,  though 
the  court,  without  deciding,  expressed  a  doubt 
as  to  the  right  of  the  conservators  of  the  hi|^- 
way  to  flood  the  plaintiff's  land,  even  if  no  other 
method  were  obtainable,  saying  that,  if  public 
convenience  requires  the  destruction  of  private 
property,  the  owner  of  the  latter  has  the  right 
to  compensation. 

A  municipality  which  diverts  the  usual  course 
of  surface  water,  carrying  with  it  sand,  mud, 
and  gravel,  by  placing  a  wooden  box  in  a  ditch, 
thereby  conducting  it  so  as  to  discharge  the 
sand,  mud,  and  gravel  upon  property  used  for 
marine  railways  and  shipyards,  on  which  such 
water  would  not  otherwise  have  flowed,  is  liable 
for  damages  resulting  from  the  abandonment  of 
the  premii^es  for  such  purpose,  necessitated  by 
the  deposits  so  thrown  thereon,  irrespective  of 
negligence  in  the  construction  of  such  artificial 
drain.  Cahill  v.  Baltimore,  93  Md.  238,  48  AU. 
705. 

A  municipal  corporation  cannot  drain  a  pub> 
He  road  by  throwing  the  water  on  an  adjoining 
proprietor,  unless  a  statute  compels  him  to  re- 
ceive it,  and  it  is  necessary  for  the  good  of  the 
community.  Brown  v.  Samla,  11  U.  C.  Q.  B. 
87. 

In  considering  the  weight  of  that  decision  it 
must  be  remembered  that  there  are  no  constitu- 
tlonal  guaranties  in  Canada. 

The  authority  given  to  a  municipal  corpora- 
tion to  open  and  repair  roads  does  not  authorise 
it  to  cast  water  flowmg  along  the  road  onto  the 
land  of  adjoining  proprietors.  Rowe  v.  Roch- 
ester, 22  U.  C.  C.  P.  319,  Affirmed  in  29  U.  C. 
Q.  B.  590;  Perdue  v.  Chinguacousy,  25  U.  C. 
g.  B.  01. 

A  municipality  is,  after  notice  and  neglect  to 
remedy,  subject  to  an  injunction  against  con- 
tinuing, and  liable  for  past  damages  from,  a 
drain  built  on  premises  adjoining  a  public  high- 
way and  discharging  surface  water  collected 
therefrom  to  the  owner's  injury ;  and  due  notice 
lb  imputable  to  it  when  its  governing  officials 
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have  personal  knowledge  of  the  conditions  out 
of  which  the  wrong  arises.  Whipple  v.  Fair 
Haven.  63  Vt.  221,  21  Atl.  633. 

A  property  owner  upon  whose  premises  sur- 
face water  diverted  from  its  natural  flow  is  cast, 
to  his  injury,  in  consequence  of  the  grading  of 
a  public  street,  may  maintain  an  action  to  re- 
cover the  damage  sustained  up  to  the  com- 
mencement of  the  action,  and  may  maintain  suc- 
cessive actions  for  the  recovery  of  the  damage 
until  the  nuisance  is  abated;  and  he  may,  by 
action  in  equity,  recover  the  entire  damage  as 
and  for  a  permanent  appropriation  of  the  prop- 
erty. Carll  V.  Northport,  11  App.  Div.  120,  42 
N.  Y.  Supp.  576. 

The  wrongful  and  negligent  construction,  by 
highway  commissioners,  of  a  ditch  so  as  to  di- 
vert the  surface  water  from  Its  natural  flow, 
and  discharge  it  upon  the  land  of  an  adjoining 
owner  to  his  injury,  may  be  regarded  as  a  nui- 
sance, for  the  continuance  of  which  fresh  actions 
may  be  brought  as  often  as  actual  injury  is 
occasioned  thereby ;  and  in  such  case  evidence 
as  to  damages  subsequent  to  the  commencement 
of  the  suit  is  inadmissible.  Allen  v.  Michel, 
88  111.  App.  313. 

One  whose  lot  is  damaged  by  the  increased 
flow  of  surface  water  cast  upon  it  by  a.  sewer 
constructed  by  the  city  may  recover  such  sum 
as  will  restore  the  lot  to  Its  former  condition. 
Arn  V.  Kansas,  4  McCrary,  558,  14  Fed.  236. 

The  diversion  of  the  flow  of  surface  water  by 
the  construction  of  waterworks  by  a  municipal 
corporation  upon  an  elevated  lot  so  as  to  throw 
it  upon  lower  land  in  a  larger  quantity  than 
before  renders  the  municipality  liable  to  the 
owner  for  the  damage  arising  from  the  in- 
creased flow  thereon,  and  the  consequent  diminu- 
tion of  the  value  of  the  land,  under  a  constitu- 
tional provision  that  private  property  shall  not 
be  taken  or  damaged  for  public  purposes  with- 
out making  Just  and  adequate  compensation. 
Albany  v.  Slkes,  94  Ga.  30.  26  L.  R.  A.  653,  20 
8.  E.  257. 

A  municipal  corporation  cannot  so  grade  its 
streets  as  to  cause  water  to  flow  over  the  prem- 
ises of  an  individual  without  becoming  liable 
for  the  injuries  caused  thereby;  and  it  makes 
no  difference  that  the  improvement  of  the  street 
was  made  before  such  owner  erected  a  building 
upon  his  premises;  nor  can  its  liability  be 
changed  by  showing  that  others  filled  up  a  por- 
tion of  the  street  in  front  of  their  property  so 
as  to  turn  the  water  upon  this  property ;  nor 
is  it  a  defense  to  show  that  such  owner  might 
have  protected  his  property  from  loss  by  dig- 
ging ditches  or  making  other  improvements. 
Aurora  v.  Reed,  57  111.  29,  11  Am.  Rep.  1. 

A  city  cannot  be  liable  under  a  charge  of 
originating  a  nuisance  by  casting  surface  water 
on  private  property,  where  it  appears  that  it 
merely  continued  the  nuisance  after  territory 
on  which  It  had  been  created  was  annexed  to  it ; 
and  liability  for  continuing  Is  difCerent  from 
that  for  originating.  Rychllckl  v.  St.  Louis, 
113  Mo.  602,  22  S.  W.  908. 

In  contrast  with  that  mass  of  authority,  are 
the  following  decisions : 

A  municipal  corporation  is  not  liable  for 
damages  to  land  by  the  flowing  thereon  of  sur- 
face water  from  a  street  into  which  such  water 
is  thrown  by  the  mere  grading  of  surrounding 
streets  in  such  a  way  as  naturally  to  lead  there- 
to, as  such  damages  are  the  mere  consequential 
result  of  the  Improvement  of  such  streets,  and 
not  within  the  rule  of  municipal  liability  for 
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the  collection  of  water  in  one  channel  and 
throwing  it  in  a  body  on  lands  where  it  is  net 
accustomed  to  flow.  Davis  v.  Crawfordsville, 
119  Ind.  1,  21  N.  B.  449. 

A  municipality  is  not  liable  for  flowing  merely 
surface  water  on  a  citizen's  land,  by  collecting 
it  from  a  hill  top  and  sending  it  in  volume 
through  streets  cut  deeply  with  great  incline 
toward  the  injured  land,  when  there  is  no  com- 
plaint but  what  the  opening  and  grading  of 
the  streets  forming  the  channels  was  properly 
done  for  public  purposes;  but  when  it  is  made 
to  appear  that,  in  addition  to  the  surface  water, 
there  was  drawn  ofC  and  discharged  swamp 
water  that  formerly  ran  elsewhere  in  natural 
water  courses,  a  Judgment  against  the  munici- 
pality for  damages  will  be  upheld.  Union  v. 
Durkes,  38  N.  J.  L.  21. 

Those  cases  seem  to  have  made  an  unwar- 
ranted application  of  the  doctrine  of  "conse- 
quential Injuries"  (see  infra,  II.  e),  and  to  have, 
In  consequence,  reached  an  erroneous  conclu- 
sion. 

The  owner  of  land  which  adjoins  a  highway 
cannot  maintain  an  action  at  law  against  the 
town,  which  is  bound  to  keep  the  highway  in 
repair,  for  the  acts  of  the  town  oflicers  in  so 
repairing  the  highway  and  constructing  the 
water  bars  within  Its  limits  as  to  cause  surface 
waters  to  flow  in  Urge  quantities  upon  his  land 
to  his  injury.  Turner  v.  Dartmouth,  13  Allen, 
291. 

That  decision  is  governed  by  the  peculiar  New 
England  theory  of  nonliability  of  municipal  cor- 
porations. 

The  relinquishment  by  a  municipal  corpora- 
tion of  the  right  to  convey  surface  water  from 
a  highway  onto  private  land  is  not  a  ministerial 
act,  but  relates  to  the  surrender  of  a  valuable 
right,  and  must  be  made  In  due  form.  Bshle- 
man  v.  Martlc  Twp.  152  Pa.  68,  25  Atl.  178^ 

So,  the  corporation  cannot  lose  a  right  to  con- 
vey surface  water  from  a  highway  onto  private 
land  by  nonuser  for  three  years.     Ibid. 

c.  Accelerating  or  increasing  flow. 

Drainage  is  absolutely  necessary  to  render 
highways  safe  for  public  use.  Along  the  nat- 
ural channels  of  drainage,  the  lower  land  is  sub- 
ject to  a  natural  servitude  to  carry  off  the  wa- 
ter falling  on  higher  land.  This  servitude  is 
not  Increased  by  causing  the  water  to  flow  off 
more  rapidly  than  it  would  naturally;  but  it 
does  not  Justify  the  addition  to  the  natural 
flow  of  water  falling  outside  the  watershed. 

A  municipal  corporation  cannot  throw  on  ad- 
joining lots  more  surface  water  than  would 
naturally  flow  there.  Aurora  v.  Love,  93  111. 
521. 

A  city  cannot  increase  the  flow  of  surface 
water  upon  the  lot  of  an  individual  without 
being  liable  for  the  injury  done  to  him  thereby. 
Am  V.  Kansas,  4  McCrary,  558,  14  Fed.  236. 

A  municipal  corporation  Is  liable  for  dam- 
ages resulting  from  its  causing  more  water  to 
flow  onto  private  lands  than  would  have  done  so 
naturally.  Elliott  v.  Oil  City,  129  Pa.  570,  18 
Atl.  553. 

A  village  which  collects  the  surface  water  of 
a  large  area,  and  casts  It  in  a  solid  stream  upon 
the  land  of  an  individual,  is  liable  therefor,  al- 
though the  position  of  such  land  is  such  that 
it  would  receive  In  its  natural  course  the  flow 
of  a  large,  but  much  less,  body  of  surface  water. 
McCarthy  v.  Far  Rockaway,  3  App.  Div.  379, 
38  N.  y.  Supp.  989. 
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A  municipal  corporation  is  liable  for  damage 
resulting  from  its  increasing  the  natural  flow 
of  surface  water  from  a  highway  onto  private 
land.  Frederick  y.  Lansdale,  156  Pa.  618,  27 
Alt.  563. 

A  municipal  corporation  has  no  right,  by 
means  of  ditches,  drains,  canals,  and  pipes  from 
adjacent  streets  and  ponds,  so  to  increase  the 
quantity  of  water  in  a  pond  as  to  flood  private 
property  previously  free  from  the  water  of  such 
pond,  and  will  be  liable  In  damages  for  the  In- 
juries caused  thereby.  Burton  v.  Chattanooga, 
7  Lea,  739. 

Under  a  right  to  drain  highway  surface  water 
into  a  ditch  on  private  property,  a  municipal 
corporation  cannot  Justify  an  increase  of  the 
flow  of  such  water  by  the  addition  of  waste 
water  from  a  rubber  mill.  Hamilton  Twp.  t. 
Walnwright,  52  N.  J.  Eq.  419,  29  Atl.  200. 

But  in  Miller  v.  Morristown,  47  N.  J.  Bq.  62, 
20  Atl.  61,  it  was  held  that  a  municipal  cor- 
ppratlon  is  not  liable  for  throwing  larger  quan- 
tities of  surface  water  on  private  lands  by  mak- 
ing a  highway  conform  to  the  established  grade 
and  paving  it,  as  a  consequence  of  which  the 
area  from  which  the  water  is  collected  is  en- 
larged, and  more-  water  is  drained  from  the 
roadbed. 

The  right  to  drain  upon  and  over  lower  lands 
without  making  compensation  for  such  privilege 
Is  the  same  whether  the  higher  land  is  the  farm 
of  an  individual  owner  or  is  a  public  highway ; 
and  highway  commissioners  have  the  right  to 
have  the  surface  water,  falling  or  coming  natu- 
rally upon  the  highway,  drain  through  the  nat- 
ural and  usual  channel  upon  and  over  lower 
lands ;  and  have  the  right  to  construct  ditches 
or  drains  for  the  purpose  of  conducting  such 
surface  water,  even  though  it  Is  accumulated  in 
ponds,  into  such  natural  and  usual  channels, 
although  the  effect  may  be  to  increase  the  vol- 
ume of  water  thus  carried  upon  lower  lands. 
Oraham  v.  Keene,  143  111.  425,  82  N.  E.  180. 

A  municipal  corporation,  in  constructing  its 
streets  and  sewers,  is  bound  so  to  construct 
them  as  to  protect  the  property  of  its  citizens, 
Jis  far  as  possible,  from  damage  by  overflow  of 
water,  which  damage  is  not  to  be  ascertained 
by  the  one  idea  of  an  increased  quantity  of 
water,  but  by  the  force,  flow,  and  effect  as  well. 
McArthur  v.  Dayton,  19  Ky.  L.  Rep.  882,  42 
S.  W.  343. 

All  that  portion  of  a  highway  which  would 
naturally  drain  in  one  direction  may  be  so 
drained,  although  the  flow  may  be  thereby  in- 
creased. l!oung  V.  Maquon  Twp.  Highway 
Comrs.  134  111.  569,  25  N.  E.  689. 

A  village  Is  not  liable  for  the  increased  flow 
of  surface  water  along  its  natural  course  due 
to  the  grading  of  streets,  paving  of  walks  and 
gutters,  and  the  improvement  of  private 
grounds.  It  cannot  be  compelled  to  construct 
drains  for  the  disposal  of  surface  water,  or  to 
destroy  its  streets,  or  remove  its  gutters  or 
paving.  Anchor  Brewing  Co.  v.  Dobbs  Ferry, 
«4  Hun,  274,  32  N.  Y.  Supp.  371. 

A  municipal  corporation  is  not  liable  for  con- 
structing a  culvert  in  such  a  way  as  to  carry 
the  water  along  its  ancient  course,  without  in- 
•creasing  the  quantity.  Noble  v.  St  Albans,  56 
Vt.  522. 

A  municipal  corporation  has  the  right  to  fight 
surface  water  from  the  public  highways,  and 
for  that  purpose  may  enlarge  an  outlet  or  cul- 
Tert  for  its  escape  without  becoming  liable  for 
the  overflow  of  another's  land  thereby,  in  the 
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absence  of  anything  showing  that  it  had  col- 
lected the  surface  water  in  one  body,  and  caoaed 
It  to  flow  to  that  culvert.  Weis  v.  Madison,  75 
Ind.  241,  89  Am.  Rep.  135. 

A  municipal  corporation  is  not  liable  for  con- 
sequential damages  to  abutting  property  from 
overflow  resulting  from  the  grading  of  its  streets 
in  a  careful  and  skilful  manner,  althou^  It 
may  thereby  have  greatly  Increased  the  flow  of 
surface  water  along  such  property,  provided 
such  overflow  Is  not  caused  by  the  collection  of 
water  Into  one  channel,  and  negligently  failing 
to  provide  a  sufficient  outlet  therefor.  Rice  y. 
Evansville,  108  Ind.  7,  58  Am.  Rep.  22,  9  N.  E. 
139. 

So,  a  city  cannot  be  restrained  by  an  abutting 
lot  owner  from  constructing  drains  along  the 
side  of,  and  culverts  across,  streets,  or  from 
grading  the  streets,  merely  because  such  acts 
will  greatly  increase  the  flow  of  surface  water 
on  his  lot,  so  that  whenever  a  flood  or  heavy 
rain  occurs  it  will  stand  upon  the  yard,  fill 
the  cellar,  and  Injure  flowers,  trees,  and  shrub- 
bery. Heth  T.  Fond  du  Lac,  63  Wis.  228,  53 
Am.  Rep.  279,  23  N.  W.  495. 

But  if  a  municipal  corporation,  by  means  of 
paved  gutters,  collects  surface  water  from  so 
large  an  area  that,  upon  casting  it  into  a  natu- 
ral stream,  the  filth  carried  by  it  clogs  the 
stream  and  causes  a  nuisance  to  a  riparian 
owner  by  overflowing  his  land,  it  will  be  liable 
therefor.    Manning  v.  Lowell,  180  Mass.  21. 

And  a  municipal  corporation  is  liable  to  a 
property  owner  for  damages  to  his  land  caused 
by  an  increased  flow  of  water,  or  the  manner 
In  which  the  water  is  discharged  thereon  from  a 
defectively  or  improperly  constructed  sewer. 
McArthur  v.  Dayton,  19  Ky.  L.  Rep.  882,  42 
S.   W.  343. 

The  Georgia  court  has  pushed  the  doctrine  of 
this  subdivision  to  the  verge  of  sound  principle. 
If  not  beyond,  in  holding  that  the  mere  fact  that 
the  water  which  naturally  accumulates  by  the 
rains  which  fall  upon  a  city  and  the  surround- 
ing more  elevated  land  is  collected  into  one 
stream,  is  not  sufficient  to  support  an  action 
against  the  municipal  corporation  for  damage 
caused  by  the  discharge  thereof  upon  adjoining 
lands  which  are  the  natural  outlet  of  such 
water,  even  though  it  otherwise  would  have 
flowed  over  such  lands  In  many  small  streams. 
Phlnizy  v.  Augusta,  47  Ga.  260. 

The  correctness  of  that  doctrine  must  depend 
upon  the  particular  facts  of  each  case.  If  the 
act  of  the  municipality  in  fact  amounts  to  a 
gathering  of  the  water,  and  casting  it  in  a 
mass  on  the  lower  property,  so  that  it  exceeds 
the  capacity  of  the  drains,  the  municipality 
must  be  liable.  But  if  it  Is  merely  an  improve- 
ment of  the  drainage,  and  the  water  can  be 
accommodated  as  well  under  the  new  conditions 
as  under  the  old,  there  is  no  liability. 

d.  Dammino  hack. 

In  considering  the  question  of  liability  for 
damming  back  surface  water,  the  character  of 
the  flow  which  is  interrupted  must  always  be 
kept  in  mind.  Every  landowner  has  a  right  to 
make  improvements  in  bis  property  which  mere- 
ly change  the  direction  of  the  flow  of  such  tem- 
porary or  ephemeral  currents  as  result  from  rains 
or  melting  snow  while  they  are  in  a  dlflTused 
state,  spreading  over  or  percolating  along  the 
surface  of  the  ground.  But  in  all  climates 
where  there  is  a  considerable  rainfall,  and  the 
surface  is  undulating,   the  surface  waters,   in 
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seeking  their  natural  outlets,  accumulate  In  and 
follow  the  course  of  depressions,  which  their  ac- 
tion gradually  deepens,  so  that  they  frequently 
have  the  characteristics  of  water  courses  for 
short  periods  of  time.  When  the  surface  water 
Is  so  excessive  that  It  cannot  readily  be  ab- 
sorbed by  the  soil,  these  drainways  are  abso- 
lutely necessary  to  keep  the  land  fit  for  use,  and 
In  many,  cases  they  formerly  <;onstituted  the 
beds  of  flowing  streams,  before  the  country  was 
•deforested,  so  that  the  moisture  remained  nearer 
the  surface.  To  close  such  drainways  may 
<*ause  serious  injury  to  large  tracts  of  land,  and 
has  always  been  forbidden  by  both  the  civil  and 
the  common  law.    See  Famham,  Waters,  S  889. 

The  rule  forbidding  the  obstruction  of  such 
drainways  applies  to  municipal  corporations ;  so 
that  in  case  the  obstruction  is  of  surface  water 
flowing  in  these  drainways,  it  is  wrongful.  Re- 
cently, however,  a  doctrine  known  as  the  ''com- 
mon enemy**  doctrine,  which  had  its  source  in 
some  illy  considered  Massachusetts  and  New 
Jersey  decisions  (see  Farnham,  Waters,  5  880c), 
has  been  applied  to  the  settlement  of  cases  in- 
volving this  question.  Under  this  doctrine, 
everyone  has  a  right  to  fight  surface  water  as 
he  pleases  without  liability  for  injuries  inflicted 
by  his  act;  and,  therefore,  it  is  held  that  the 
municipality  is  not  liable,  even  for  obstructing 
natural  drainways.  The  doctrine  is  utterly 
without  foundation  in  principle,  is  absurd  in 
theory,  and  incapable  of  application  in  practice ; 
but  the  majority  of  the  courts,  without  inde- 
pendent investigation,  have  applied  the  "common 
enemy"  doctrine  to  the  damming  back  of  sur- 
face water  by  municipal  corporations,  and  have 
denied  redress,  even  when  they  have  closed 
natural  drainways. 

Thus  it  Is  held  that  a  municipal  corporation 
Is  not  liable  for  turning  back  the  flow  of  surface 
water.  Evansville  v.  Decker,  84  Ind.  826,  43 
Am.  Rep.  86 ;  Hoyt  v.  Hudson,  27  Wis.  656,  9 
Am.  Rep.  473;  Waters  v.  Bay  View,  61  Wis. 
e42,  21  N.  W.  811. 

A  municipal  corporation  is  not  liable  for  ob- 
structing a  flow  of  surface  water  by  raising  a 
street  to  grade,  as  It  will  be  regarded  as  the 
method  of  action  of  surface  water  produced  by 
the  surface  form  of  the  land ;  and  the  municipal 
corporation  cannot  be  held  responsiblei  for  re- 
sults caused  primarily  by  the  situation  of  the 
land  below  grade.  Herring  v.  District  of  Col- 
umbia, 3  Mackev,  572. 

A  municipal  corporation  is  not  liable  for  dam- 
Ages  resulting  from  the  proper  construction  of 
an  embankment  in  the  necessary  and  lawful 
grading  of  a  street,  which  merely  causes  the 
surface  water  upon  an  abutting  lot  situated 
below  the  level  of  the  ofliclal  grade  to  accumu- 
late thereon  Instead  of  flowing  freely  therefrom, 
fis  before  the  grading,  where  such  water  had 
not  found  for  Itself  a  deflnlte  channel  in  which 
it  was  accustomed  to  flow.  Lampe  v.  San 
Francisco,  124  Cal.  546,  57  Pac.  461,  1001. 

A  municipal  corporation  is  not  liable  for  the 
obstruction  of  surface  water  or  a  change  in  its 
natural  flow  so  as  to  overflow  the  land  of  an- 
other, resulting  from  the  exercise  of  its  right 
to  repair  a  public  street  in  a  careful  and  skilful 
manner.  Weis  v.  Madison,  75  Ind.  241,  89  Am. 
Bep.  135. 

Both  the  city,  with  respect  to  one  of  Its 
streets,  and  an  owner  of  a  lot  adjoining  It  have 
the  right  to  use  and  Improve  the  property  in 
«uch  a  way  as  to  protect  it  against  the  incur- 
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sion  of  mere  surface  water.  Alden  v.  Minne- 
apolis, 24  Minn.  254. 

In  Wilson  V.  New  York,  1  Denlo,  595,  43  Am. 
Dec.  719,  the  liability  of  the  corporation  for 
raising  the  grade  of  streets  so  as  to  obstruct 
the  flow  of  surface  water  was  denied ;  but  it 
was  on  the  ground  that  the  duties  in  connection 
with  the  raising  of  the  grade  were  public,  for 
which  a  private  action  would  not  lie,  rather 
than  that  there  was  a  right  to  interrupt  the 
flow  of  surface  water. 

That  case  was  followed  in  Kavanagh  v. 
Brooklyn,  38  Barb.  232. 

An  action  to  abate,  as  a  nuisance,  the  preven- 
tion of  the  flow  of  surface  water  from  the  lot 
of  a  private  owner,  and  for  damages  resulting 
from  the  accumulation  thereof  on  such  lot  by 
reason  of  the  lawful  raising  of  the  grade  of  a 
street,  cannot  be  maintained  against  the  munic- 
ipality, where  such  surface  water  does  not  run 
in  a  natural  channel  across  the  lot.  Corcoran  v. 
Benlcia,  96  Cal.  1,  30  Pac.  798. 

A  township.  In  repairing  a  highway,  is  not 
liable  for  the  destruction  of  a  culvert  across 
the  highway  through  which  surface  water  from 
the  adjoining  land  had  been  accustomed  to 
pass,  as  the  landowner  has  no  right  of  drainage 
across  the  highway  for  surface  water.  Darby 
V.  Crowland  Twp.  38  U.  C.  Q.  B.  338. 

A  municipal  corporation  may  raise  its  streets 
to  grade  without  providing  outlets  under  them 
for  surface  drainage  from  adjacent  lots ;  and  it 
is  unimportant  that  a  water  course  once  existed 
at  the  place  In  question,  if  it  is  there  no  longer. 
Broomall  v.  Chester,  1  W.  N.  C.  228. 

In  Delaware,  a  municipal  corporation  was 
held  not  liable  for  interrupting  surface  drain* 
age  by  raising  the  grade  of  a  street.  Clark  v. 
Wilmington,  5  Harr.   (Del.)  243. 

But  that  decision  is  explained  in  Magarity  v. 
Wilmington,  5  Houst.  (Dei.)  530,  as  being  based 
on  the  ground  that  a  municipal  corporation  is 
not  liable  for  damages  resulting  from  an  act 
done  or  authorized  by  it  In  the  due  exercise  of 
a  discretion  conferred  upon  it  by  law. 

A  city  is  not  liable  for  damages  to  a  land- 
owner because  change  of  grade  of  a  street  pre- 
vents surface  water  of  the  lot  from  flowing  ofT. 
It  is  not  different,  even  if  the  surface  water  is, 
by  reason  of  such  change  of  grade,  increased 
in  quantity  upon  the  lot,  if  not  cast  in  a  mass 
or  body  upon  the  premises ;  nor  is  a  city  liable 
for  mere  surface  water  flowing  from  the  street 
upon  an  adjoining  lot.  Jordan  v.  Benwood,  42 
W.  Ya.  812,  36  L.  R.  A.  519,  26  S.  B.  266. 

One  who  petitions  for  the  establishment  of  a 
grade  and  the  Improvement  of  a  street  upon 
which  his  lots  front,  and  who,  without  objec- 
tion, pays  an  assessment  for  beneflts  without 
exercising  his  right  to  appear  before  the  com- 
mon council  and  urge  his  claim  for  damages  on 
account  of  the  stoppage  of  water  and  the  tem- 
porary flowage  of  his  land,  cannot  thereafter 
maintain  an  Independent  proceeding  to  recover 
damages  for  such  cause.  Hembling  v.  Big 
Rapids,  89  Mich.  1,  50  N.  W.  741 ;  Collins  v. 
Grand  Rapids,  95  Mich.  286,  54  N.  W.  889. 

Highway  commissioners  are  not  liable  for  in- 
juries caused  by  raising  the  grade  of  the  high- 
way in  such  a  manner  as  to  prevent  surface  wa- 
ter from  flowing  ofT  from  abutting  property  over 
the  highway.    Gould  v.  Booth,  66  N.  Y.  62. 

And  successors  of  commissioners  of  highways, 
who,  in  constructing  an  embankment  upon  a 
highway,  neglected  to  provide  a  sufficient  cul- 
vert to  carry  off  the  surface  water  on  abutting 
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property,  are  not  personally  liable  for  injuries 
caused  by  such  surface  water.    Ibid. 

Meet  of  those  cases  inyolve  merely  an  alter- 
ation of  the  flow  of  difFused  surface  water,  and, 
in  so  far  as  they  do,  they  are  undoubtedly  cor- 
rect ;  but  It  will  be  observed  that  the  langruai^e 
used  Is  general,  and  in  some  cases  the  rule  is 
applied  to  the  closing  of  natural  drain  ways.  In 
so  far  as  it  is  so  applied,  the  decisions  are  erro- 
neous, and  opposed  to  better  considered  cases 
elsewhere.  Moreover  such  rulings  are  for- 
bidden by  constitutional  provision  in  some 
states. 

A  city  is  liable  for  damages  from  an  overflow 
caused  by  Us  raising  the  level  of  a  private  street 
near  the  land  overflowed,  and  filling  up  a  gully 
by  which  the  water  was  more  easily  carried 
away,  so  as  to  expose  such  land  to  overflow, — 
especially  when  the  sewer  which  the  city  placed 
in  such  street  was  Insufllclent,  in  case  of  a 
heavy  rain,  to  carry  off  the  surface  water. 
Scanlan  v.  Montreal,  Rap.  Jud.  Quebec,  17  C.  S. 

In  Rowe  v.  Addison,  34  N.  H.  306,  it  Is  said 
by  Eastman,  J.,  that  surveyors  of  highways  are 
not  authorized  to  make  embankments  on  the 
sides  of  roads  so  as  to  throw  back  upon  adjoin- 
ing owners  the  water  that  naturally  flows  into 
the  highways ;  it  being  their  duty  to  make  cul- 
verts or  bridges  for  it  to  pass  across  the  roads, 
or  to  make  channels  or  canals  by  the  sides  of 
the  highways  so  that  it  may  flow  olC  without 
injury.  Therefore,  a  surveyor  of  highways,  and 
those  acting  under  him,  were  held  liable  for 
damages  caused  by  the  construction  of  an  em- 
bankment across  a  road  in  his  district,  causing 
water  which  would  naturally  pass  through  bis 
district  to  flow  into  an  adjoining  district,  and 
upon  the  premises  of  a  private  owner ;  being 
bound  to  consider  the  effects  of  his  acts,  not  only 
upon  private  land  situated  in  his  district,  but 
upon  that  situated  in  an  adjoining  district. 

A  turnpike  company,  in  converting  an  open 
ditch,  which  was  of  sufficient  capacity  to  carry 
off  the  water  from  the  road,  into  a  covered 
drain,  is  liable  for  constructing  gratings  and 
catch  pits  insufficient  to  enable  the  water  to 
enter  the  drain,  whereby  land  was  flooded. 
Whitehouse  v.  Fellowes,  30  L.  J.  C.  P.  N.  S.  305, 
10  C.  B.  N.  S.  763,  4  L.  T.  N.  8.  177,  9  Week. 
Rep.  557. 

Under  a  constitutional  provision  imposing 
liability  for  all  injuries  arising  from  a  taking 
or  injuring  of  private  property  by  exercise  of 
eminent  domain,  a  municipal  corporation  is  lia- 
ble for  Injuring  the  drainage  of  abutting  lots 
by  reason  of  the  change  of  a  street  grade.  Re 
Chatham  Street.  191  Pa.  604,  43  Atl.  365. 

A  municipal  corporation  cannot,  by  changing 
the  grade  of  streets,  cut  off  the  natural  drain- 
age of  water  so  as  to  flow  it  back  on  adjoining 
proprietors.  Kemper  v.  Louisville,  14  Bush,  87  ; 
Bowman  v.  New  Orleans,  27  La.  Ann.  501. 

A  municipal  corporation  cannot  back  surface 
water.  Aurora  v.  Reed,  57  111.  29,  11  Am.  Rep. 
1;  Dixon  v.  Baker,  65  111.  518,  16  Am.  Rep. 
591 ;  Lake  v.  Bok,  33  111.  App.  45 ;  Magulre  v. 
Cartersvllle,  76  Ga.  84. 

A  municipal  corporation  is  liable  for  injury 
to  an  owner's  land  caused  by  its  act  in  throwing 
water  back  thereon,  and  the  fact  that  the  acts 
of  others  contribute  to  Increase  the  flow  does 
not  relieve  it  from  liability.  Edwards  v.  Peoria, 
66  111.  App.  68. 

An  action  for  damages  may  be  maintained  by 
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a  land  holder  against  a  city  for  changing  the 
grade  of  its  streets  by  making  an  embankment 
in  front  of  the  land  and  providing  no  sewer  for 
any  of  the  accumulating  waters,  which  there- 
fore flowed  onto  and  damaged  the  land.  Mt. 
Sterling  v.  Jephson,  21  Ky.  L.  Rep.  1028,  5S 
S.  W.  1046. 

Recovery  against  a  city  for  damages  to  land 
by  the  backing  of  surface  water  caused  by  tlie 
grading  of  a  street  is  not  defeated  under  the 
rule  that  no  recovery  can  be  had  where  tlie 
injury  may  be  avoided  by  the  grading  of  the 
property  so  as  to  conform  to  the  established 
grade,  where  such  surface  water  has  formed  for 
Itself  a  deflnite  channel  in  which  it  is  accus- 
tomed to  flow.  Los  Angeles  Cemetery  Asso.  ▼. 
Los  Angeles,  103  Cal.  461,  37  Pac.  375. 

A  municipal  corporation  is  liable  to  a  prop- 
erty owner  for  the  flooding  of  his  premises 
caused  by  the  damming  back  of  the  water  nat- 
urally flowing  there  so  that  it  could  not  reach 
its  natural  outlet  by  the  raising  of  the  grade  of 
an  alley.     Edwards  v.  Peoria,  66  111.  App.  68. 

A  municipal  corporation  is  liable  if,  in  grad- 
ing and  improving  its  streets,  the  work  Is 
done  so  negligently  and  unskilfully  as  to  prevent 
surface  water  falling  or  naturally  flowing  on 
abutting  land  from  surrounding  territory  from 
escaping  or  running  oflT.  Princeton  v.  Gieske, 
98  Ind.  102. 

A  municipal  corporation  is  liable  for  damages 
to  an  owner's  premises  from  back  water  caasetf 
by  the  grading  of  a  street  and  the  construction 
of  a  sewer  of  insufficient  capacity  to  allow  the 
escape  of  water  during  heavy  rains,  and  per- 
muting the  same  to  become  obstructed.  Lo- 
gansport  v.  Wright,  25  Ind.  512. 

A  municipal  corporation  is  responsible  to  one 
whose  property  abuts  on  one  of  its  streets  and 
alleys  when,  by  reason  of  an  embankment  made 
by  the  city  in  front  of  the  lot,  during  the  im- 
provement of  the  street,  the  water  flowing  over 
the  lot  is  so  obstructed  as  to  injure  the  prop- 
erly of  the  abutting  owner,  if  by  properly  con- 
structing temporary  drains  and  culverts  the  in- 
Jury  could  have  been  prevented.  Cotes  v.  Dav- 
enport, 9  Iowa,  227. 

A  town  is  liable  to  the  owner  of  a  lot  for 
damages  resulting  from  the  backing  thereon  of 
surface  water  due  to  the  grading  of  a  street  in 
such  a  manner  as  to  stop  the  flow  of  such  water 
in  a  channel  In  which  it  is  accustomed  to  flow, 
the  principle  that  a  town  Is  not  responsible  for 
consequential  damages  In  the  regular  perform- 
ance of  its  legitimate  functions  in  grading  a 
street  being  inapplicable  to  such  a  direct  inva- 
sion of  property.  Larrabee  v.  Cloverdale,  131 
Cal.  96,  63  Pac.  143. 

There  Is  no  implication  in  a  contract  for  sale 
of  lots  that  the  corporate  authorities  shall  have 
power  so  to  change  and  improve  streets  dedi- 
cated on  the  plat  thereof  as  to  make  them  safe 
and  convenient  highways  for  the  public,  which 
will  relieve  the  municipality  from  its  liability, 
under  a  constitutional  provision  that  it  shall 
make  Just  compensation  for  all  property  taken. 
Injured,  or  destroyed  by  the  construction  or  en- 
largement of  its  works,  highways,  or  improve- 
ments, for  damages  caused  by  raising  the  grade 
of  a  street  so  as  to  check  tbe  natural  flow  of 
water  from  one  of  such  lots  and  cause  it  to 
stand  thereon.  Avondale  v.  McFarland,  101 
Ala.  381.  13  So.  504. 

In  assessing  damages  upon  the  improvement 
of  a  highway,  which  from  the  plan  and  specifi- 
cation thereof  it  appears  will  result  in  the  flood- 


1904. 


Johnson  v.  White. 


269 


ing  of  adjoining  lands  by  reason  of  failure  to 
provide  for  the  extension  across  sncb  highway 
of  a  culvert  placed  therein  on  a  partial  improve- 
ment thereof,  thereby  shutting  off  the  natural 
drainage  of  such  lands,  the  Jury  are  confined  to 
the  plan  und  specification,  and  cannot  consider 
the  statement  of  members  of  the  village  coun* 
ell  that  if  it  becomes  necessary  the  village  will 
extend  the  culvert  and  take  other  means  to  pre- 
vent such  flooding.  Martin  v.  Bond  Hill,  7 
Ohio  C.  C.  271. 

Injury  to  lands  by  the  filling  of  streets  and 
raising  of  catch  basins  so  as  to  render  useless 
drains  previously  established  and  paid  for,  and 
causing  water  to  flow  back  thereon,  which  would 
otherwise  have  been  carried  off,  is  a  continuing 
nuisance.    Toledo  v.  Lewis,  17  Ohio  C.  C.  588. 

Oh8iructing  stcales. 

The  rule  adopted  in  Wisconsin,  that  the  owner 
of  the  Inferior  or  lower  estate  may  obstruct  or 
repel  the  flow  of  surface  water  of  the  upper 
.estate  without  liability  for  the  injuries  occa- 
sioned by  such  act,  is  held,  in  Hoyt  v.  Hudson, 
27  Wis.  650,  9  Am.  Rep.  478,  to  be  applicable 
to  a  municipality  which,  by  the  raising  and 
grading  of  its  streets,  obstructa  and  turns  back 
surface  water  flowing  down  a  ravine  on  the 
plaintiff's  premises  and  crossing  the  street 

So,  the  stoppage  of  surface  water  flowing  in  a 
ravine  by  the  grading  of  a  street  across  it  in 
such  a  way  that  the  road  embankment  consti- 
tutes a  dam  to  the  waters  will  give  no  right  of 
action  against  the  city  to  a  landowner  whose 
property  is  injured  by  the  water  so  set  back. 
Harp  V.  Baraboo,  101  Wis.  368,  77  N.  W.  744. 

But  in  California  it  is  held  that  the  general 
rule  that  municipal  corporations,  in  the  grad- 
ing and  improvement  of  streets,  are  not  bound 
to  provide  for  the  escape  of  mere  surface  water, 
has  an  exception  where  such  water,  owing  to 
the  confirmation  of  the  adjoining  country,  has 
formed  for  itself  a  definite  channel  in  which  It 
is  accustomed  to  flow,  although  such  channel 
does  not  come  within  the  common-law  defini- 
tion of  a  water  course.  Lios  Angeles  Cemetery 
Asso.  V.  Ia>b  Angeles,  108  Cal.  461,  37  Pae.  375. 

So,  when,  in  the  Judgment  of  a  municipal 
corporation,  it  becomes  necessary,  in  making  a 
public  Improvement,  to  obstruct  the  natural 
channel  of  a  stream  formed  by  surface  water 
made  up  of  rains  and  melted  snow  which  has 
fallen  on  the  sides  of  the  ravine  in  which  the 
water  fiows,  or  on  the  sides  of  those  ravines 
tributary  thereto,  and  where  the  water  often 
fiows  with  the  rapidity  of  a  torrent  and  the 
volume  of  a  small  river, — the  city  is  bound  to 
provide  artificial  channels  to  carry  off  the  water 
without  injury  to  the  property  of  others,  and 
to  exercise  reasonable  care,  skill,  and  diligence 
in  doing  the  work.  If  it  becomes  necessary  to 
divert  the  water  upon  private  property  the 
right  must  be  procured  by  condemnation  pro- 
ceedings. McClure  v.  Red  Wing.  28  Minn.  186, 
9  N.  W.  767. 

A  city,  in  grading  its  streets,  may  fill  a  swale 
which  it  knows,  or  is  bound  to  know,  is  the 
natural  conduit  of  surface  water  from  a  large 
area  of  surrounding  country  to  a  river ;  but  it  la 
charged  with  the  duty  of  constructing  sufllcient 
outlets  for  such  water.  Beatrice  v.  Leary,  46 
Neb.  149.  63  N.  W.  370. 

Ope  who  petitions  a  city  to  grade  and  pave 
one  of  ItH  streets  near  the  petitioner's  property 
will  not  thereby  be  estopped  from  claiming  dam- 
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ages  because  of  the  city's  negligence  in  failing 
to  provide  suitable  and  sufficient  outlet  for  the 
surface  waters  frequently  running  in  a  draw, 
the  outlet  of  which  is  stopped  by  the  grading  of 
the  street,  particularly  under  the  Nebraska  Con- 
stitution, providing  that  private  property  shall 
neither  be  taken  nor  damaged  for  public  use 
without  compensation.    Ibid. 

Where  the  rule  prevails  that  even  natural 
drainways  may  be  obstructed,  the  private  prop- 
erty owner  is  entitled  to  its  benefit,  as  well  as 
the  municipality. 

A  lot  owner  may  fill  up  his  lot  and  thereby 
obstruct  a  swale  into  which  street  gutters 
empty,  without  either  building,  or  permitting 
the  city  to  build,  any  drain  in  its  stead,  unless 
a  prescriptive,  right  to  such  a  passage  has  been 
acquired  by  the  municipality.  Bangor  v.  Lansll, 
51  Me.  621. 

e.  Consequential  injuries. 

In  turning  water  upon  abutting  property  so 
as  to  fiood  it,  or  in  obstructing  a  natural  drain- 
way,  there  is  an  element  of  active  wrong  which 
renders  the  municipality  liable  for  its  act.  In 
addition  to  this  ground  of  liability,  it  is  gener- 
ally conceded  that  the  municipality  is  liable  for 
injuries  caused  by  the  negligent  performance 
of  its  duties.  Thus,  it  is  held  that  injury  to 
land  along  a  highway  by  the  fiowlng  of  surface 
water  thereon,  on  account  of  the  nnskilfal  and 
careless  manner  in  which  highway  commission- 
ers constructed  a  ditch  or  drain  and  a  grade  or 
embankment  along  the  highway,  was  not  one  of 
the  consequential  damages  for  which  such  owner 
received  compensation,  when  the  right  of  way 
for  such  highway  was  condemned  through  his 
land  some  twenty  years  prior  to  the  acts  com- 
plained of.  Such  damages  were  too  remote  and 
uncertain  to  have  been  taken  into  consideration 
In  assessing  the  damages  that  would  result  to 
his  land  by  reason  of  the  construction  of  such 
highway.     Tearney  v.  Smith,  86  111.  891. 

In  holding  that  the  municipality  is  liable  for 
its  negligent  acts  some  of  the. courts  have  lost 
sight  of  the  commission  of  active  torts  as  an 
additional  ground  of  liability,  and  have  held 
that,  if  there  was  no  negligence,  there  was  no 
liability. 

In  Powell  V.  Wytheville,  96  Va.  73,  27  S.  B. 
805,  the  complaint  alleged  that  in  the  improve- 
ment of  a  street  the  defendant  had  filled  up  a 
ditch  or  gutter  which  carried  the  surface  water 
fiowlng  along  the  street  in  such  a  way  as  to  cast 
the  water  onto  plaintiff's  lot,  and  the  court  held 
that,  if  the  work  was  not  executed  in  a  proper 
and  skilful  manner,  there  arose  a  common-law 
liability  for  all  injuries  not  necessarily  incident 
to  the  work,  and  which  were  chargeable  to  the 
unskilful  or  Improper  manner  of  exercising  it; 
and  that  the  questions  whether,  in  doing  the 
work,  it  was  necessary  to  fill  up  the  ditch  or 
gutter,  and,  if  necessary,  whether  it  was  prac- 
ticable to  substitute  other  means  of  drainage  to 
take  the  water  off,  were  matters  of  fact  to  be 
considered  on  the  trial,  in  connection  with  other 
circumstances  and  facts  of  the  case,  in  determin- 
ing whether  the  defendant  was  guilty  of  negli- 
gence in  executing  the  work. 

It  will  be  observed  that  the  Implication  from 
that  ruling  is  that,  if  there  was  no  negligence 
there  was  no  liability,  regardless  of  the  injury 
Inflicted.  Such  a  rule  loses  sight  of  a  very 
large  field  of  liability  because  of  active  interfer- 
ence with  private  right  when  no  negligence  can 
be  found  in  the  prosecution  of  the  work.     The 
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logical  effect  of  this  rule  is  to  hold  that,  if  a 
eewer  system  is  carefully  devised  and  con- 
structed, the  municipality  is  not  liable,  although 
it  empties  its  contents  directly  upon  private 
property.  The  true  rule  is  that  the  municipal- 
ity is  liable  if  it  actively  injures  private  prop- 
erty by  surface  water,  whether  such  injury  is 
the  necessary  result  of  work  carefully  per- 
formed in  the  prosecution  of  its  own  enterprises, 
or  the  unlooked-for  result  of  the  negligent  per- 
formance of  work  which,  if  properly  done,  would 
be  innocuous. 

When  the  doing  of  the  act  does  not  neces- 
sarily involve  a  trespass  upon  the  adjoining 
property,  but  the  injury  is  an  incidental  effect 
of  the  act,  there  is  a  tendency  on  the  part  of 
some  courts  to  call  it.  consequential,  and  to  hold 
the  municipality  free  from  liability.  Calling 
an  injury  consequential  is,  however,  a  very  un- 
satisfactory way  to  dispose  of  the  case.  Some 
injuries  may  be  indirect  and  yet  plainly  entitle 
the  injured  person  to  compensation,  and  others 
may  be  direct  and  yet  be  injuria  sine  damno. 
A  consequential  injury  for  which  there  is  no 
liability  to  make  amends  is  one  which  attends 
the  doing  of  an  act  which  the  person  doing  it 
has  a  perfect  right  to  do  in  the  way  in  which 
he  does  it.  So  that  to  determine' whether  or  not 
an  injury  is  consequential  the  lawfulness  of  the 
act  causing  It  must  first  be  ascertained.  This 
is  a  task  frequently  evaded  by  declaring  the  in- 
Jury  consequential  because  not  the  result  of  a 
trespass  when  it  may,  nevertheless,  be  the  result 
of  some  other  act  which  in  law  is  wrongful. 
When  the  act  is  done  by  the  state,  there  is  no 
redress  unless  expressly  given  by  the  Constitu- 
tion or  statutes,  and,  under  the  old  forms  of  the 
Constitution,  which  provided  compensation  for 
property  taken  only,  a  strict  construction  would 
exclude  compensation  where  the  property  was 
merely  injured.  Later  constitutions  have 
changed  this  rule  by  providing  compensation  for 
property  damaged.  Municipal  corporations  are 
not  entitled  to  all  the  immunity  belonging  to 
the  state.  They  become  liable,  not  only  when 
compensation  is  provided  by  the  Constitution 
or  statute,  but  also  when  they  are  guilty  of  neg- 
ligence. In  fact,  in  respect  to  their  dealings 
with  surface  water,  their  liability  is  that  of  an 
individual  under  like  circumstances.  Notwith- 
standing this  fact,  there  are  many  cases  in 
which  the  liability  of  the  municipality  has  been 
denied  on  the  ground  of  consequential  injury 
when  an  individual  would  be  liable. 

Judge  Liawrence  said  that  the  theory  that 
private  rights  are  ever  to  be  sacrificed  to  public 
convenience  or  necessity  without  full  compensa- 
tion is  fraught  with  danger,  and  should  find  no 
lodgment  In  American  Jurisprudence.  Nevins  v. 
Peoria,  41  111.  602,  89  Am.  Dec.  392. 

If  the  necessary  result  of  the  act  of  the  mu- 
nicipality, no  matter  how  rightful  when  consid- 
ered by  itself,  is  to  interfere  with  the  private 
right  of  the  abutting  owner  to  be  free  from 
having  surface  water  cast  in  unusual  quantities 
onto  his  property,  or  from  having  natural 
drainways  obstructed,  the  municipality  cannot 
escape  liability  by  calling  the  injury  consequen- 
tial. 

Where  a  city,  in  the  exercise  of  its  powers, 
grades  streets  and  raises  them  above  the  surface 
of  adjoining  lots,  causing  thereby  the  overfiow 
of  lots  and  consequent  damage,  the  lot  owners 
have  a  cause  of  action  against  the  city  under  a 
constitutional  provision  that  no  person's  prop- 
erty shall  be  taken,  damaged,  or  destroyed  for 
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or  applied  to  a  public  use  without  adequate  com- 
pensation. Cooper  V.  Dallas,  83  Tex.  239,  1& 
S.  W.  565. 

In  case  a  municipal  corporation,  in  the  exer- 
cise of  eminent  domain,  diverts  surface  water 
in  such  a  way  as  to  do  injury  to  an  individual. 
Just  compensation  must  be  made  for  the  injury 
inflicted.  Churchill  v.  Beethe,  48  Neb.  87,  35 
L.  R.  A.  442,  06  N.  W.  992. 

It  seems,  that  if  a  statute  should  expressly 
authorize  a  city  to  grade  Its  streets  without  re- 
gard to  the  throwing  thereby  of  surface  water 
upon  the  abutting  land,  it  would  be  unconstitu- 
tional, as  authorizing  the  taking  of  private 
property  for  public  use  without  Just  compensa- 
tion. Inman  v.  Tripp,  11  R.  I.  520,  23  Am. 
Rep.  520. 

Although  the  Connecticut  court  held  that  ft 
statute  permitting  persons  charged  with  the 
repair  of  highways  to  drain  off  water  therefrom 
onto  or  across  the  land  of  others,  with  a  proviso 
that  it  shall  not  be  drained  into  any  dooryard. 
In  front  of  any  dwelling  house,  or  into  an  in- 
closure  used  exclusively  for  the  storage  and  sale 
of  merchandise,  thereby  exempts  towns  from  • 
liability  for  injuries  inflicted  by  such  drahiage. 
Bronson  v.  W^allingford,  54  Conn.  513,  9  Atl. 
393. 

A  municipal  corporation  is  liable  for  injuries 
to  the  premises  of  a  private  citizen,  caused  by 
the  grading  of  a  public  street  so  as  to  throw 
surface  water  thereon,  by  virtue  of  the  consti- 
tutional provision  that  no  man's  property  shall 
be  taken  or  applied  to  public  use  without  Just 
compensation  therefor.  Gray  v.  Knoxville,  85 
Tenn.  99,  1  S.  W.  622. 

Although  it  has  been  held  that  municipal  ac- 
tions, like  the  establishment  of  grades  for 
streets,  building  of  drains,  or  the  construction 
of  sewers  under  a  positive  and  direct  legislative 
authority,  so  long  as  they  do  not  directly  en- 
croach on  contiguous  property,  although  they 
may  Impair  their  use  by  indirect  consequences, 
do  not  constitute  a  taking  of  private  property 
for  a  public  use  without  Just  compensation  with- 
in the  constitutional  meaning.  Aicher  v.  Den- 
ver, 10  Colo.  App.  413,  52  Pac.  86. 

A  constitutional  provision  that  private  prop- 
erty shall  not  be  taken  or  damaged  for  public 
use  without  Just  compensation  does  not  render 
a  city  liable  for  damages  to  property  from  sur- 
face water  where  a  private  individual  would  not 
be  liable.  Jordan  v.  Benwood,  42  W.  Va.  812, 
36  L.  R.  A.  519,  26  S.  E.  266. 

So,  when,  in  repairing  a  highway,  breaks  are 
made  aci-oss  it  to  conduct  surface  water  with- 
out changing  its  natural  course  or  draining 
more  water  on  lower  lands  than  they  were  nat* 
urally  servient  to,  there  is  no  construction,  al- 
teration, or  enlargement  of  a  public  work  withtai 
a  constitutional  provision  requiring  payment  of 
consequential  damages.  Warner  v.  Muncy  Twp. 
18  Pa.  Co.  Ct  582. 

Exemption  from  liabiHiy  for  consequential  in- 
juries. 

Injury  to,  or  depreciation  in  the  value  ot, 
abutting  property  because  of  lawful  improve- 
ments carefully  made  upon  city  property  give 
the  owner  no  right  of  action,  unless  some  legal 
right  belonging  to  him  is  infringed.  Such  in- 
juries are  consequential. 

A  municipal  corporation  is  not  liable  in  tort 
for  damages  consequential  to  private  property 
by  changing  a  highway  grade.  Uoster  v.  Phil- 
adelphia, 12  Pa.  Super.  Ct.  224. 
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And  the  flowing  of  surface  water  Is  treated 
as  consequential  damages.  Lee  v.  Minneapolis, 
22  Minn.  13. 

A  municipal  corporation  is  not  liable  in  North 
Carolina,  when,  as  an  incident  to  the  construc- 
tion or  changing  of  the  grade  of  a  street,  an 
owner  of  adjacent  land  is  injured  by  the  conse- 
quential diverting  of  the  surface  water,  where- 
by his  premises  are  flooded  or  his  building  ren- 
dered insecure.  State  v.  Wilson,  107  N.  C.  865, 
12  S.  E.  320. 

A  municipal  corporation,  having  ample  statu- 
tory power  to  grade  Its  streets,  is  not  liable  for 
the  flowage  of  surface  water  upon  private  prop- 
erty caused  by  the  skilful  and  careful  raising, 
in  good  faith,  of  the  grade  of  a  street,  as  such 
damage  is  the  result  of  the  exercise  of  the  dis- 
cretionary power  conferred  by  law  upon  the 
city,  subject  to  which  private  property  is  held. 
Msgarlty  v.  Wilmington,  6  Houst.  (Del.)  530. 

An  embankment  which  Is  not  an  unnecessary 
or  improper  improvement  of  a  highway,  when 
there  is  no  negligence  in  either  its  design  or 
construction,  does  not  give  rise  to  a  cause  of 
action  to  an  adjoining  landowner  by  diverting 
the  natural  flow  of  surface  water  so  as  to  turn 
It  over  his  land.  Churchill  v.  Beethe,  48  Neb. 
87,  35  L.  R.  A.  442,  66  N.  W.  992. 

Where  a  municipal  corporation,  in  grading  its 
streets,  raises  the  grade  so  as  to  cast  the  sur- 
face water  on  an  adjoining  lot,  if  the  grade  of 
the  street  is  not  raised  in  violation  of  the  Con- 
stitution, or  some  statute  law,  or  the  charter  of 
the  corporation,  no  action  can  be  maintained  by 
the  adjoining  lot  owner  for  damages  sustained 
by  reason  of  the  flow  of  surface  water  on  his  lot 
Yeager  v.  Fairmont,  43  W.  Va.  269,  27  S.  E. 
284. 

Unless  expressly  so  declared  by  charter  or 
statute,  a  municipal  corporation  clothed  with 
full  power  to  grade  and  improve  its  streets  is 
not  liable  to  property  owners  for  consequential 
damages  necessarily  resulting  from  the  action  of 
its  governing  body  in  establishing  the  grade  of  a 
street  and  causing  it  to  be  improved  in  con- 
formity therewith,  whereby  surface  water  is 
cast  on  an  adjoining  lot.  Lee  v.  Minneapolis, 
22  Minn.  13. 

A  city  is  not  liable  for  consequential  injury 
to  adjoining  property  resulting  from  raising  the 
grade  of  a  street,  although  the  result  may  be  to 
interfere  with  the  flow  of  surface  water  and 
cause  it  to  accumulate  on  the  premises  of  an- 
other. Pye  V.  Mankato,  36  Minn.  873,  81  N.  W. 
863. 

A  municipality  constructing  a  ditch  in  a  pru- 
dent and  careful  manner  along  a  highway  for 
the  purpose  of  draining  the  same  is  not  liable 
for  Injuries  caused  thereby  to  adjoining  land. 
Lambar  v.  St.  Louis,  15  Mo.  610. 

One  whose  property  is  injured  by  water 
caused  to  flow  upon  it  by  the  unskilful  manner 
in  which  an  adjoining  street  is  graded,  is  enti- 
tled to  recover  irrespective  of  the  question 
whether  or  not  he  improved  his  property  by  the 
grade  furnished  him  by  the  city  engineer;  but 
if  the  injury  was  not  caused  by  the  negligent 
or  unskilful  way  of  doing  the  work,  he  may  not 
recover  for  injury  consequential  to  the  work, 
although  his  Improvement  was  in  harmony  with 
the  grade  furnished  him  by  the  city  engineer. 
Russell  V.  Burlington,  30  Iowa,  262. 

In  the  absence  of  negligence,,  a  municipality 
is  not  liable  for  injuries  resulting  to  adjoining 
property  from  the  grade  of  its  streets  draining 
more  surface  water  into  a  sewer  than  its  capac- 
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Ity  would  enable  it  to  carry  off.  Steinmeyer  v. 
St.  Louis,  3  Mo.  ApD.  256. 

Damages  to  an  owner's  land  from  flooding 
resulting  from  the  grading  by  a  municipal  cor- 
poration of  a  public  street  does  not  constitute  a 
taking  of  property  within  the  meaning  of  the 
Constitution.  Weis  v.  Madison,  75  Ind.  241, 
39  Am.  Ren.  135. 

A  municipal  corporation,  authorized  by  law 
to  construct  drains  in  public  highways  outside 
Its  corporate  limits,  is  not  responsible  for  con- 
sequential damages  to  abutting  property  owners 
resulting  from  the  proper  and  reasonable  ex- 
ercise of  that  authority.  Cummins  v.  Seymour, 
70  Ind.  491,  41  Am.  Rep.  618. 

It  is  very  apparent  that  the  fact  that  the  mu- 
nicipality was  carrying  forward  a  public  enter- 
prise in  a  lawful  manner  prevented  the  court, 
in  some  of  the  above  cases,  from  seeing  that, 
notwithstanding  the  lawfulness  of  the  enterprise 
as  between  the  municipality  and  its  taxpayers 
and  the  public,  its  direct  effect  was  to  cast  gath- 
ered water  in  an  unlawful  manner  upon  the 
abutting  owner's  property,  or  to  obstruct  his 
drain  ways,  and  that,  as  to  him,  the  city's  act 
was,  therefore,  wrongful,  and  he  had  a  right  of 
action.  This  obscurity  of  vision  resulted  in  er- 
roneous decisions. 

In  some  of  the  earlier  cases  the  nonliability 
was  placed  on  the  ground  that  a  municipal  cor- 
poration is  not  liable  for  exercising  its  author- 
ity.    Roll  V.  Augusta,  34  Ga.  326. 

Liable  for  negligence. 

Surface  water  cannot  be  gathered  into  a  body 
and  abandoned  so  near  a  neighbor's  line  as  to 
find  way  onto  his  land  to  his  Injury.  The  max- 
im, 8io  utere  tuo  ut  alienum  non  UedaSj  applies. 
Violation  of  this  rule  is  negligence  which  will 
give  a  right  of  action.  So,  If  an  attempt  is 
made  to  conduct  surface  water  In  a  ditch  along 
a  neighbor's  line  the  same  rule  requires  that 
reasonable  care  shall  be  exercised  to  construct 
a  ditch  suitable  for  the  purpose  for  which  it  is 
intended. 

A  municipal  corporation  has  no  more  power 
over  its  streets  than  a  private  individual  has 
over  his  own  land,  and  it  cannot,  under  the 
specious  plea  of  public  convenience,  be  per- 
mitted to  exercise  that  dominion  to  the  Injury 
of  another's  property  in  a  mode  that  would  ren- 
der a  private  individual  responsible  in  damages 
without  being  responsible  Itself.  Nevins  v. 
Peoria,  41  111.  502,  89  Am.  Dec.  392. 

A  municipal  corporation  is  liable  for  negli- 
gently casting  water  on  adjoining  property. 
Wallace  v.  Muscatine,  4  G.  Greene,  373,  60  Am. 
Dec.  131 ;  Cotes  v.  Davenport,  9  Iowa,  227 ; 
Templln  v.  Iowa  City,  14  Iowa,  59,  81  Am.  Dec. 
455 ;  Ellis  v.  Iowa  City,  29  Iowa,  229 ;  Russell 
v.  Burlington,  30  Iowa,  262. 

Though  the  act  of  changing  grades  or  pro- 
viding sewers,  or  refusmg  to  change  them  or  to 
provide  them,  may  involve  a  discretion,  yet  this 
is  not  a  sufllclent  defense  to  an  action  against 
the  city  when  private  property  has  been  in- 
vaded and  its  use  impaired  without  compensa- 
tion, by  having  surface  water  thrown  thereon 
as  a  result  of  the  grading  of  a  street.  Inman 
V.  Tripp,  11  R.  I.  520,  23  Am.  Rep.  520. 

When  a  public  work  is  in  itself  lawful,  and 
the  flooding  of  private  property  Is  not  the  neces- 
sary consequence  of  the  improvement,  but  of 
some  careless  act  or  omission  In  erecting,  man- 
aging, or  maintaining  the  same,  the  municipal 
corporation  should  be  held  only  to  ordinary  care. 
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and  not  to  a  high  degree  of  care,  or  as  an  In- 
surer. Netzer  v.  Crookston,  59  Minn.  244,  61 
N.  W.  21. 

If  a  city  collects  and  turns  into  Its  sewers 
such  quantities  of  surface  water  that  the  capac^ 
ity  of  the  sewers  Is  exceeded,  by  reason  of 
which  the  water  is  backed  up  in  private  drains 
to  the  damage  of  their  owners,  the  city  may  be 
compelled  to  answer  in  damages.  Bates  y. 
Westborough,  151  Mass.  182,  7  L.  R.  A.  156, 
23  N.  E.  1070 :  Emrey  y.  Lowell,  104  Mass.  16. 

In  a  suit  for  damages  alleging  the  flooding  of 
plaintiff's  premises  and  injuring  goods  in  bis 
cellar  because  of  the  negligence  of  a  municipal- 
ity in  constructing  an  embankment  in  raising 
the  grade  of  a  street,  a  charge  to  the  Jury  is 
imperfect  unless  the  question  of  negligence  vel 
non  is  submitted.  Kearney  ▼.  Tboemason,  25 
Neb.  147.  41  N.  W.  115. 

If  a  city  attempts  to  provide  for  the  surface 
water,  and  is  negligent  in  doing  so,  there  may 
be  a  liability.  Damour  v.  Lyons  City,  44  Iowa, 
276. 

A  highway  culvert  is  negligently  constructed 
if  upon  an  improper  location,  or  If  placed  where 
it  will  destroy  or  render  expensive  the  use  of  a 
private  way.  DeLauder  v.  Baltimore  County, 
94  Md.  1,  50  Atl.  427. 

If  a  city,  In  grading  its  streets,  does  the  work 
in  an  unskilful  and  Improper  manner  by  making 
improper  or  insufficient  gutters,  by  reason  of 
which  the  water  is  caused  to  flow  from  the 
street  upon  the  premises  of  an  abutting  owner, 
such  owner  will  be  entitled  to  recover  for  the 
injuries  resulting.  Ellis  v.  Iowa  City,  29  Iowa, 
229. 

A  municipal  corporation,  although  having  a 
right  to  build  an  embankment  to  raise  the  grade 
of  a  street,  may  be  liable  for  injuries  caused 
by  surface  water  thrown  upon  adjoining  prop- 
erty by  the  negligent  manner  of  the  exercise  of 
the  right.  Kearney  v.  Themanson,  48  Neb.  74, 
«6  N.  W.  096. 

A  municipal  corporation  is  liable  for  negli- 
gently grading  a  street  In  such  manner  as  to 
cause  water  to  flow  in  upon  a  lot  and  into  the 
cellar  of  a  building  thereon.  Templln  v.  Iowa 
City,  14  Iowa,  59.  81  Am.  Dec.  455. 

A  municipal  corporation  may  be  found  negli- 
gent in  constructing  a  culvert  to  carry  water 
flowing  in  a  gutcer  under  the  street  so  as  to 
leave  a  gas  pipe  across  It,  the  result  of  which 
is  that  In  a  heavy  storm  refuse  floating  with 
the  water  becomes  Jammed  against  the  pipe  and 
backs  the  water  upon  abutting  property  to  its 
injury.  Buchanan  v.  Duluth,  40  Minn.  402,  42 
N.  W.  204. 

If,  in  raising  the  grade  of  a  street,  the  city 
negligently  fails  to  provide  for  the  escape  of 
surface  water,  it  Is  liable  for  the  Injury.  Ross 
V.  Clinton,  46  Iowa,  606,  26  Am.  Rep.  169. 

A  city  is  liable  for  injuries  occasioned  by  the 
negligent  and  unskilful  construction  of  a  gutter 
along  private  property,  and  for  Its  failure  to 
keep  the  gutter  free  from  obstructions,  where- 
by surface  water  flows  thereon  which  otherwise 
would  not  have  flowed  there,  although  the  lot  Is 
1)elow  grade.  Gllluly  v.  Madison,  68  Wis.  518, 
52  Am.  Rep.  299,  24  N.  W.  187. 

An  adjoining  lot  owner  is  entitled  to  damages 
which  mav  be  proximately  the  result  of  negli- 
gent construction  of  drains  or  ditches  by  a  city, 
causing  injury  to  the  value  of  the  lots  or  dan- 
ger to  those  using  the  property.  Groos  v.  Lam- 
pasas. 74  Tex.  195.  11  S.  W.  1086. 

Discretionary  power  to  construct  a  drain  does 
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not  confer  a  right  to  throw  waters  onto  lower 
lauds  where  thoy  do  not  naturally  flow;  so 
that,  when  a  municipal  corporation  under  its 
statutory  powers  constructs  a  ditch,  it  is  liable 
If  it  surcharges  and  so  maintains  it  as  to  allow 
adjoining  lands  to  be  damaged.  Williams  y. 
Raleigh  Twp.  21  Can.  8.  C.  103,  Affirmed  In 
[18931  A.  C.  540,  63  L.  J.  P.  C.  N.  S.  1,  1  Re- 
ports. 431.  69  L.  T.  N.  S.  506. 

An  invasion  of  an  individual's  property  rights 
for  which  a  city  is  liable  results  through  Its 
maintenance  of  a  faulty  and  insufficient  system 
of  drains,  whereby  the  surface  water  is  unrea- 
sonably turned  upon  such  individual's  premises. 
Flanders  v.  Franklin,  70  N.  H.  168.  47  Atl.  88. 

A  municipul  corporation  is  liable  for  injury 
done  to  private  premises  by  a  flowage  of  water 
thereon  due  to  the  negligent  manner  in  which 
the  work  of  grading  a  street  and  sidewalk  was 
executed,  although  it  Is  not  liable  for  such  dam- 
ages as  ure  necessarily  incident  to  the  property 
by  reason  of  its  location  by  the  bringing  of  the 
street  and  sidewalk  to  the  grade  existing  when 
the  owner  purchased  the  property,  and  of  which 
grade  he  was  bound  to  take  notice.  Benson  ▼. 
Wilmington.  9  Iloust.  (Del.)  359.  32  Atl.  1047. 

A  city  which,  In  accordance  with  power  given 
it.  directs  a  culvert  to  be  made  to  conduct  the 
water  of  a  natural  stream  which  has  previously 
been  the  outlet  through  which  surface  water  of 
a  portlou  of  the  city  has  been  carried,  will  be 
liable  for  injuries  resulting  from  the  unskilful 
construction  of  the  culvert  so  small  that  it  will 
not  carry  all  the  water  natxirally  flowing  to  It. 
Rochester  White  Lead  Co.  v.  Rochester,  8  N.  Y. 
463.  53  Am.  Dec.  316. 

A  muciclpal  corporation,  although  it  Is  not 
bound  to  bulid  sewers  or  culverts  to  carry  off 
surface  water,  Is  responsible  for  damages  to 
property  by  the  backing  thereon  of  surface 
water  by  reason  of  the  negligent  construction  of 
a  sewer  to  carry  off  such  water,  which  it  has 
seen  fit  to  exercise  its  discretionary  power  to 
construct.  Frostburg  v.  Hitchins,  70  Md.  56, 
16  Atl.  380. 

A  municipal  corporation  is  liable  for  injury 
to  an  owner's  property  from  flooding  caused  by 
Its  negligence  in  constructing  a  sewer  for  sur- 
face water  In  a  street,  and  allowing  the^same  to 
become  obstructed  and  filled  up.  Peoria  v.  Bis- 
ler.  62  111.  App.  26. 

A  municipal  corporation  is  liable  to  the  owner 
of  private  proptrty  for  damage  thereto  from 
flooding,  caused  by  the  defective  construction  by 
such  municipality  of  street  gutters  and  drains 
or  sewers,  or  by  negligently  allowing  the  same 
to  become  obstructed,  whereby  the  surface  water 
from  the  street  is  thrown  upon  such  owner's 
property.     Aurora  v.  G'.llett,  56  111.  132. 

While  a  city  may  change  the  grade  of  a  street 
at  its  own  will  or  pleasure,  yet,  when  the  grade 
Is  changed  and  sewers  or  drains  are  constructed 
fr  the  purpose  of  carrying  off  surface  water, 
and  are  constructed  in  such  an  imperfect  man- 
ner that  the  water  2s  turned  into  the  basement 
of  a  building  of  a  lot  owner,  the  city  will  be 
liable  for  the  damages  sustained  thereby.  El- 
gin V.  Kimball,  90  III.  356. 

In  constructing  ditches  for  drainage  made 
necessary  by  the  erection  of  walls  by  a  lot  own- 
er to  protect  against  surface  water,  it  Is  the 
duty  of  the  city  to  construct  them  with  ordinary 
skill,  and  to  cause  thereby  as  little  Injury  to  the 
adjacent  lot  owner  as  would  be  consistent  with 
the  right  to  make  the  improvement.  Groos  T. 
Lampasas,  74  Tex.  195,  11  8.  W.  1086. 
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A  municipal  corporation  In  the  construction 
'  of  a  culvert  to  carry  a  stream  which  is  the  out- 
let of  surface  water  must  exercise  that  care  and 
prudence  which  a  discreet  and  cautious  individ- 
ual ought  to  exercise  if  the  whole  risk  or  loss 
were  to  be  his  alone.  Rochester  White  Lead 
Co.  V.  Rochester,  3  N.  T.  463,  53  Am.  Dec.  316. 

A  municipal  corporation  is  liable  for  the  dam- 
ages resulting  to  an  owner's  lot  from  an  ob- 
struction to  the  drainage  thereof,  caused  by  the 
negligent  manner  in  which  the  United  States 
government  placed  the  sewer  and  catch-basin 
when  it  raised  the  grade  of  a  street  so  as  to 
enable  the  same  to  cross  a  levee  constructed  by 
it  to  protect  government  property,  where  the 
municipal  corporation  consented  to  the  perform- 
ance of  the  work,  and  exercised  some  authority 
in  the  regulation  of  the  mode  of  constructing 
the  approach ;  and  the  fact  that  such  owner 
consented  to  a  proper  construction  of  the  work 
constitutes  no  bar  to  the  action.  Jeffersonville 
V.  Myers,  2  Ind.  App.  632,  28  N.  B.  999. 

The  fact  that  a  city  lot  is  below  the  grade  of 
a  street  does  not  preclude  its  owner  from  recov- 
ering compensation  from  the  city  for  injuries  to 
property  on  such  lot  resulting  from  a  failure 
of  the  city  to  keep  a  storm-water  drain  pipe 
open,  if  such  a  pipe,  when  open,  would  have  pre- 
vented the  injury.  Parker  v.  Laredo,  9  Tex. 
Civ.  App.  221,  28  S.  W.  1048. 

Where  there  is  a  natural  drain  or  depression 
across  land  abutting  on  a  street,  which  has  ex- 
isted from  time  immemorial,  and  which  has 
been  the  means  for  carrying  off  surface  water 
after  rainfalls ;  but  the  di-ain  has  no  perceptible 
bank  or  bed  where  it  crosses  the  city  street, — 
the  owner  of  such  land  abutting  on  the  street 
may  protect  it  from  the  flow  of  the  surface 
water,  and  build  a  wall  upon  it  for  that  pur- 
pose; and,  having  this  right,  he  has  the  same 
right  that  any  other  landowner  has  to  exact  of 
the  city  In  which  the  land  lies.  In  case  it  un- 
dertakes to  construct  drains  for  the  carrying 
off  of  such  surface  water,  that  they  shall  not 
injure  his  property.  Oroos  v.  Lampasas,  74 
Tex.  195.  11  S.  W.  1086. 

A  municipal  corporation  is  not  relieved  from 
liability  for  injuries  caused  by  its  negligent  con- 
struction of  a  culvert  on  a  public  street  by  the 
fact  that  the  money  to  pay  therefor  was  ob- 
tained from  the  county.  Van  Pelt  v.  Davenport, 
42  Iowa,  308,  20  Am.  Rep.  622. 

Wrongful  acts. 

A  city  which  has  power  to  establish  the  grade 
of  streets  by  ordinance  will  be  liable  for  injuries 
caused  to  the  adjoining  property  by  surface 
water  by  raising  a  street  to  a  grade  otherwise 
established,  xuemanson  v.  Kearney,  35  Neb. 
881,  58  N.  W.  1009. 

But  where  a  culvert  for  the  escape  of  surface 
water,  constructed  under  a  railroad  track,  was 
subsequently  extended  by  a  city  across  a  street 
and  Into  vacant  property,  but  without  any  reso- 
lutions as  to  it  being  passed  by  the  city  council, 
or  authorized  acts  being  done  by  the  mayor  or 
other  officers  or  agents  in  relation  thereto,  the 
city  Is  net  liable  for  damages  arising  from  its 
subsequent  obstruction  and  overflow,  resulting 
in  Injury  to  property.  Robinson  v.  Danville 
(Va.)  43  S.  E.  337. 

f.  Pollution  of  water. 

A  city  Is  liable  for  collecting  surface  water 
contaminated  by  filth,  and  discharging  it  on 
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private  property,  thereby  injuring  wells,  and 
producing  noxious  smells  on  the  premises,  and 
reducing  their  rental  value.  Holmes  v.  Atlanta, 
113  Ga.  961,  39  S.  E.  458. 

A  city  is  liable  in  damages  for  the  act  of  Its 
commissioner  in  depositing  large  quantities  of 
rubbish  and  offal,  offensive  and  injurious  to 
health,  in  a  lane  adjoining  plalntlff^s  cottages, 
by  which  the  lane  was  raised  8  or  4  feet,  thus 
wrongfully  causing  water  and  filth  to  flow  in 
and  upon  said  cottages,  and  rendering  a  well 
attached  to  the  houses  unfit  for  use;  but  the 
expense  of  raising  one  of  the  houses  and  remov- 
ing the  kitchen  cannot,  however,  be  recovered. 
Lewis  V.  Toronto,  89  U.  C.  Q.  B.  343. 

In  an  action  against  a  municipal  corporation 
for  injury  to  an  owner's  lot  from  overflow 
caused  by  the  diversion  of  surface  water  from 
its  natural  course  and  discharging  the  same 
into  a  box  sewer  across  such  owner's  premises, 
thereby  Increasing  the  quantity  of  the  flow  be- 
yond the  capacity  of  such  sewer,  and  causing 
the  same  to  burst,  the  fact  that  the  additional 
waters  were  polluted  by  the  drainage  from 
privies,  cesspools,  barnyards,  etc.,  belong  its 
course  belonging  to  third  parties,  thereby  ren- 
dering the  compound  which  flooded  his  premises 
foul,  noxious,  and  unwholesome,  is  a  proper 
element  to  be  considered  by  the  Jury,  although 
the  municipal  corporation  may  not  have  con- 
sented to  the  contamination,  or  directed  it,  or 
been  aware  of  Its  existence.  Blgin  v.  Hoag,  25 
111.  App.  650. 

But  a  municipality  which  made  a  culvert 
across  a  highway  to  carry  surface  water  only 
Is  not  liable  for  an  injury  caused  by  sewage 
discharged  therefrom  deposited  by  individuals 
without  its  permission  or  sufferance.  Noble  ▼. 
St.  Albans,  56  Vt  522. 

III.  Acquiriny  right  of  way  for  drain. 

A  municipal  corporation  will  be  enjoined  from 
constructing  a  ditch  along  a  highway  through 
a  railroad  embankment  across  such  highway, 
until  some  provision  Is  made  for  the  payment  of 
the  damages  sustained  by  the  railroad  company 
thereby,  where  the  latter  had  a  lawful  right  to 
the  use  of  such  street  in  the  manner  occupied 
by  it,  subject  to  the  rights  of  the  public  to  all 
the  ordinary  and  proper  uses  of  a  highway,  and 
such  ditch  Is  to  be  constructed  solely  as  a  means 
of  draining  adjacent  lands,  thereby  subjecting 
the  street  to  a  new  use  to  which  such  right  of 
way  is  not  subject.  Chicago  &  N.  W.  R.  Co.  v. 
Jefferson,  14  III.  App.  615. 

Under  the  Bill  of  Rights  of  South  Dakota, 
which  declares  that  "private  property  shall  not 
be  taken  for  public  use,  or  damaged,  without 
just  compensation,"  and  under  the  statute  of 
that  state  which  requires  that  a  Just  compen- 
sation be  made  to  one  whose  land  is  taken  for 
a  public  highway,  the  supervisors,  in  estimat- 
ing the  v&lue  to  such  lands,  may  take  into  con- 
sideration the  fact  that  the  construction  of  the 
road  will  make  a  farm  over  which  it  passes  lia- 
ble to  injury  from  water  accumulating  thereon 
to  such  un  extent  that  it  will  interfere  with 
passage  from  one  portion  of  the  farm  to  an- 
other. Bockoven  v.  Lincoln  Twp.  13  S.  D.  317, 
83  N.  W.  335. 

An  adjoining  owner  is  entitled,  as  part  of 
the  damages  for  injuries  from  the  laying  out  of 
a  highway,  to  damages  for  water  which  Is  likely 
to  be  cast  upon  his  land  by  the  construction  of 
a  culvert  under  the  highway.  Churchill  v. 
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Beethe,  48  Neb.  87,  35  L.  R.  A.  442,  66  N.  W. 
992. 

A  landowner  may  not  recover  damages  when, 
in  the  proper  and  necessary  Improvement  of 
the  highway  a  culvert  Is  put  in  so  that  surface 
waters  which  collect  on  the  opposite  side  of  the 
highway  are  discharged  upon  his  land;  nor 
may  he  enjoin  the  improvement,  since  he  must 
be  presumed  to  have  received  compensation  for 
such  injury,  or  have  had  an  opportunity  to  re- 
ceive it  when  the  highway  was  constructed. 
JUd. 

Impairment  of  the  value  of  property  by  sur- 
face water  running  down  from  a  viaduct  con- 
structed as  part  of  a  system  of  street  improve- 
ment into  adjoining  property  is  a  proper  ele- 
ment of  damages  under  a  constitution  requiring 
compensation  for  the  taking  or  damaging  of 
property  for  public  use.  Chicago  v.  Taylor,  125 
U.  S.  161,  31  L.  ed.  638,  8  Sup.  Ct.  Rep.  820. 

Within  the  limits  of  a  highway,  the  officers 
of  a  town  may  construct  drains  and  culverts; 
and,  if  the  surface  water,  after  flowing  in  them 
for  some  distance,  turns  upon  the  land  of  an  ad- 
joining proprietor,  no  action  lies  for  an  injury 
thereby  occasioned.  When  the  highway  is  laid 
out  a  compensation  is  allowed  to  the  proprietor 
of  the  land  for  all  the  damages  it  will  occasion, 
both  direct  and  incidental.  Turner  v.  Dart- 
mouth. 18  Allen,  291. 

When  a  highway  Is  constructed  a  culvert  may 
be  put  in  notwithstanding  any  injury  it  may 
cause  an  adjoining  owner  by  turning  water 
upon  his  land,  provided  he  be  compensated 
therefor.  Churchill  v.  Beethe,  48  Neb.  87,  35 
L.  R.  A.  442,  66  N.  W.  992. 

A  municipal  corporation,  having  appointed  ap- 
praisers to  adjust  the  damages  that  would  re- 
sult to  the  property  of  an  owner  by  reason  of 
the  flowing  of  water  thereon  by  a  proposed 
change  In  the  grade  of  one  of  its  streets,  whose 
report  awarding  damages  in  a  certain  sum  was 
duly  approved  and  confirmed  by  the  common 
council,  cannot  afterwards,  after  the  work  la 
completed,  refuse  to  pay  the  assessment  on  the 
ground  that  it  Is  powerless  so  to  do  until  the 
damages  to  such  land  are  ascertained  under  the 
eminent  domain  law,  where  such  landowner  had 
filed  a  bill  for  an  injunction,  which  had  been 
granted,  and  such  adjustment  of  his  damages 
was  made  in  consideration  of  his  not  suing  out 
the  injuuction,  but  allowing  the  work  to  pro- 
ceed, and  it  appears  from  his  bill  for  such  In- 
junction that  his  grounds  therefor  formed  at 
least  a  claim  for  damages  apparently  Just, 
which  was  a  proper  subject  for  adjustment  and 
compromise.  Bloomlngton  v.  Brokaw,  77  111. 
194. 

IV.  Plans. 

Some  of  the  courts  have  held  that  the  adop- 
tion of  plans  was  a  Judicial  or  governmental 
proceeding,  so  that  the  municipality  was  exempt, 
although  they  were  defective.  But  the  better- 
considered  cases  hold  that  due  care  must  be  ex- 
ercised in  the  formation  of  the  plan,  as  well  as 
in  the  construction  of  the  work.  They  must  be 
devised  by  a  competent  person,  and  be  adapted 
to  the  end  for  which  they  are  intended. 

A  municipal  corporation  is  liable  for  injury 
to  land  from  overflow  and  washing  caused  by 
the  negligent  manner  in  which  the  city  devised 
the  plan  and  executed  the  work  of  regrading  an 
alley  and  constructing  a  gutter  therein  and  a 
connecting  culvert  across  a  highway.  Stein  v. 
Lafayette,  6  Ind.  App.  414,  33  N.  E.  912. 
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A  municipal  corporation  is  responsible  for  In- 
juries to  owner's  land  from  overflow  caused  by 
its  negligence  in  devising  the  plan  as  well  as  ex- 
ecuting the  work  of  grading  one  of  its  public 
streets ;  but  is  not  liable  for  mere  error  of  jud^r- 
ment  as  to  the  plan.  North  Vernon  v.  Voegler^ 
103  Ind.  314,  2  N.  B.  821. 

The  rule  that  a  municipal  corporation  Is  not 
liable  for  defects  in  the  plan  of  its  improve- 
ments will  not  relieve  it  from  liability  for  inju- 
ries caused  by  the  inadequacy  of  culverts  to 
carry  off  water  collected  by  it  in  unusual  quan- 
tities. Weis  T.  Madison,  75  Ind.  241,  39  Am. 
Rep.  135. 

A  municipal  corporation,  having  exclusive 
control  of  its  streets  and  alleys  and  the  estab- 
lishing and  maintenance  of  drains  and  sewera, 
Is  liable  for  injuries  to  premises  from  flooding 
caused  by  the  adoption  by  it  of  imperfect  plans 
for  the  drainage  of  an  alley,  in  accordance  to 
which  a  contractor  executed  the  work,  whereby 
a  large  body  of  surface  water  was  collected  In 
a  basin  In  the  alley  adjoining  such  premises 
without  any  outlet  therefor.  New  Albany  ▼. 
Ray,  3  Ind.  App.  321,  29  N.  B.  611. 

The  decision  as  to  the  sufficiency  of  the  ca- 
pacity of  a  culvert  to  carry  water  under  a  pub- 
lic street  Is  not  such  a  judicial  function  as  to 
relieve  the  municipality  from  liability  for  In- 
juries caused  by  negligent  performance  of  sucb 
duty.  Van  Pelt 'v.  Davenport,  42  Iowa,  308, 
20  Am.  Ren.  622. 

If  a  city  exercises  legislative  functions  In 
adopting  a  plan  for  disposing  of  water  which 
sometimes  runs  through  a  swale  the  outlet  of 
which  is  stopped  by  grading  a  street,  and  If  It 
would  not  be  liable  for  the  deficiency  and  Imper- 
fection of  the  plan,  nevertheless,  as  its  execn- 
tlon  would  be  a  ministerial  act,  .the  city  would 
be  liable  for  negligence  in  executing  it  by  con- 
structing the  ditches  of  insufficient  capacity,  if» 
as  a  proximate  result.  Injury  is  done  by  the  wa- 
ter stopped  by  the  street  grade.  Beatrice  ▼. 
Leary,  45  Neb.  149,  68  N.  W.  870. 

Under  Me.  Rev.  Stat  chap.  18,  t  67,  the  mu- 
nicipality was  held  liable  in  an  action  of  as- 
sumpsit for  the  value  of  alterations  made,  by 
direction  of  the  selectmen,  to  a  ditch  construct- 
ed by  surveyors  of  highways  *'by  the  side  of  a 
way  so  as  to  incommode"  a  person's  house  or 
other  building.  Getchell  v.  Oakland,  89  Me. 
426,  36  AM.  627. 

A  municipal  corporation  is  not  liable  for  wa- 
ter cast  upon  property  adjoining  one  of  Its 
streets  owing  to  the  insufficiency  of  the  cul- 
vert to  carry  off  the  water  which  fell  In  un- 
usually heavy  showers,  when  the  engineer,  who 
constructed  the  culvert  in  the  exercise  of  bis 
best  Jv-f^ment,  said  that  it  was  sufficient,  an<t 
when  he  was  competent  for  the  work  and  sanc- 
tioned it,  as  it  is  only  for  the  negligence  or 
failure  to  exercise  ordinary  care  that  the  city 
can  be  held  liable.  Van  Pelt  v.  Davenport,  42 
Iowa,  308.  20  Am.  Rep.  622. 

On  the  other  hand,  liability  has  been  denied 
in  the  following  cases : 

A  municipal  corporation  may  adopt  such  ap- 
propriate means  to  carry  surface  water  along^ 
the  side  of  a  street  as  It  sees  fit;  and,  if  the 
sewer  or  ditch  constructed  for  that  purpose 
proves  inadequate  from  lack  of  Judgment  as  to 
capacity,  and  water  backs  up  therefrom  or  over- 
flows upon  private  property.  It  is  not  liable  for 
resulting  damages.  Sullivan  v.  Pittsburg,  S 
Pa.  Super.  Ct  357. 

If  a  municipal  corporation  fails  to  exerciso 
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its  power  to  construct  sewers,  or  if,  acting,  it 
adopts  a  plan,  however  InefBclent,  and  con- 
structs its  drains  in  conformity  thereto,  and  In- 
Jury  results  to  an  individual  in  consequence  of 
the  plan  being  defective,  or  of  the  drain  not 
being  of  suiBclent  sise  to  accommodate  all  the 
water,  there  is  no  resulting  liability  to  the 
city.  Denver  v.  Capelll,  4  Colo.  25,  34  Am.  Rep. 
62. 

A  municipality  in  opening  and  grading  a 
street  is  not  liable  for  injuries  to  adjoining 
property  resulting  from  its  failure,  in  adopting 
a  plan  for  the  construction  of  the  road,  to  pro- 
vide a  method  for  carrying  off  surface  water,  as 
it  is  liable  only  for  negligence  in  the  execution 
of  the  plan  adopted,  and  not  for  defects  in  the 
plan  itself.    Foster  v.  St.  Louis,  71  Mo.  157. 

A  municipal  corporation  is  not  liable  for  dam- 
ages to  lands  by  overflow  caused  by  a  defect  in 
the  plans  of  a  culvert  across  a  street,  due  to  a 
mere  error  of  judgment.  Peru  v.  Brown,  10 
Ind.  App.  597,  88  N.  E.  223. 

In  laying  out  a  street  across  a  ravine  in 
which  there  is  a  flow  of  water  to  be  provided 
for,  when  it  is  deciding  what  route  the  street 
shall  take,  the  expediency  of  laying  it  out,  or 
its  grade,  the  city  is  exercising  judicial  duties, 
and  it  will  not  be  responsible  for  errors  of 
judgment,  but,  having  decided  it  expedient  to 
obstruct  the  natural  channel  of  these  waters, 
and  to  divert  them  into  another  and  artificial 
channel,  then  in  executing  this  plan,  including 
the  construction  of  the  sewer  and  fixing  upon 
its  siae  or  capacity,  the  city  exercises  purely 
ministerial  duties,  in  the  performance  of  which 
it  is  held  to  the  exercise  of  reasonable  care. 
McClure  v.  Red  Wing,  28  Minn.  186,  9  N.  W. 
767. 

Negligence  in  devising  the  plan  of  a  culvert 
having  an  outlet  In  another  culvert  intersecting 
It  nearly  at  right  angles,  whereby  It  became 
filled  up  by  accumulation  of  sand  and  dirt,  will 
not  be  imputed,  as  a  matter  of  law,  to  a  munici- 
pal corporation,  so  as  to  render  it  liable  for  the 
overflow  of  adjacent  land,  in  the  absence  of  evi- 
dence showing  Che  details  as  to  size  and  con- 
struction of  both  culverts  and  the  care  exercised 
in  adopting  the  plan, — especially  when  the  work 
was  done  with  the  knowledge  and  consent  of 
the  complaining  owner,  and  upon  the  recom- 
mendation of  the  street  committee  of  which  he 
was  a  member.  Peru  v.  Brown,  10  Ind.  App. 
597,  38  N.  B.  223. 

y.  Obairuoted  drains. 

The  rule  as  to  rights  in  surface  water  does 
not  apply  to  a  case  where  a  city  has  dammed 
up  a  gutter  at  the  side  of  the  street  so  as  to 
cause  water  to  flow  onto  the  land  of  an  abut- 
ting owner ;  and  the  city  may  be  liable  for  such 
action.  Mclnery  v.  St,  Joseph,  45  Mo.  App. 
296. 

A  municipal  corporation,  having  exercised  its 
charter  right  to  construct  a  gutter  for  the  pur- 
pose of  conducting  the  water  along  a  street,  is 
bound  to  keep  the  same  in  repair,  and  is  liable 
for  an  injury  to  adjoining  property  by  the  flood- 
ing thereof  on  account  of  a  break  in  such 
gutter.  Alton  v.  Hope,  68  III.  167;  Wessman 
▼.  Brooklyn,  40  N.  Y.  S.  R.  698,  16  N.  Y.  Supp. 
97. 

While  no  legal  obligation  rests  upon  a  mu- 
nicipal corporation  to  provide  water  ways  of 
Buflicient  capacity  to  protect  the  property  of  cit- 
izens from  overflow  and  damages,  yet  such  as 
have  been  provided  must  be  kept  in  repair  and 
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free  from  obstruction.  This  rule  Is  subject  to 
the  right  of  the  city  to  make  necessary  munici- 
pal improvements  in  a  prudent  and  skilful 
manner,  although  the  work  may  cause  a  partial 
obstruction  of  the  drains  to  an  improved  street. 
Denver  v.  Rhodes,  9  Colo.  554,  13  Pac.  729. 

A  city  which  negligently  permits  a  gutter  and 
culvert  connected  with  the  public  highway  to 
become  obstructed,  whereby  water  is  thrown 
back  upon  the  plaintifTs  land  and  dwelling 
house,  is  liable  for  the  resulting  damage,  al- 
though the  obstructed  culvert  Is  within  the 
limits  of  a  railroad  crossing,  and  under  the 
care  of  the  railroad.  Parker  v.  Nashua,  69  N. 
n.  402. 

A  municipal  corporation  Is  liable  to  a  land- 
owner for  injury  to  his  premises  from  the  back- 
ing up  of  water  thereon  from  a  ditch,  into 
which  the  city  has  collected  surface  water  out 
of  its  natural  course,  caused  by  an  obstruction 
placed  therein  by  the  act  of  a  third  party,  of 
which  obstruction  the  city  had  notice.  Bfling- 
ham  V.  Surrells,  77  111.  App.  460. 

Where  a  culvert  is  constructed  by  a  city  in 
the  place  of  the  channel  through  which  the  wa- 
ter drained  from  a  portion  of  the  city  naturally 
flowed,  and  the  city,  through  negligence,  per- 
mits the  culvert  to  be  stopped  up,  it  is  liable  for 
the  damage  caused  to  a  property  owner  by  the 
flooding  of  his  premises.  Dallas  v.  Schults 
(Tex.  Civ.  App.)  27  S.  W.  292. 

If  a  municipal  corporation  unnecessarily 
dams  up  a  gutter,  or  permits  an  obstruction  to 
remain  therein  an  unreasonable  time,  so  as  to 
cast  the  water  on  an  adjoining  proprietor,  it 
Is  liable.    Harper  v.  Milwaukee,  30  Wis.  365. 

A  landowner  may  maintain  an  action  at  com- 
mon law  against  a  township  to  recover  damages 
sustained  from  the  overflowing  of  a  highway 
drain  which  had  been  allowed  to  get  out  of  re- 
pair and  be  destroyed,  so  that  it  failed  to  carry 
off  the  water,  which  flooded  the  plaintlff*s  land, 
covered  It  with  sand,  and  damaged  his  cellar 
and  buildings.  Gilman  v.  Laconia,  55  N.  H. 
130,  20  Am.  Rep:  175. 

A  city  Is  liable  for  negligently  permitting  a 
gas  pipe  to  be  run  through  a  sewer,  which 
causes  the  water  to  overflow  the  property  of  an 
abutting  property  owner ;  and  It  is  no  defense 
that  the  water  is  merely  returned  to  its  ancient 
course.  The  city  has  no  right  to  abandon  a 
sewer.  Powers  v.  Council  Bluffs,  50  Iowa,  197. 
A  city  may  be  held  responsible  for  the  inju- 
ries caused  by  water,  resulting  from  the  ob- 
struction of  a  gutter  with  earth  and  other  ma- 
terials placed  there  in  the  construction  of  a 
sewer,  although  the  expense  of  the  sewer  is 
borne  by  adjoining  owners,  and  although  the 
work  was  being  done  under  a  contract,  where 
the  city  board  of  public  works  retained  full  and 
complete  control  of  the  mode  and  manner  of 
doing  the  work.  Harper  v.  Milwaukee,  30  Wis. 
365. 

A  municipal  corporation  is  liable  for  the  over- 
flow of  private  property  caused  by  the  tem- 
porary obstruction  of  the  entire  width  of  a 
street  by  the  construction  of  a  sewer  in  an  in- 
tersecting street,  so  as  to  prevent  the  escape  of 
surface  water  along  the  drains  provided  for  it, 
from  which  liability  it  is  not  relieved  because 
the  overflow  occurred  during  an  unusual  storm, 
If  it  was  such  as  might  be  reasonably  antici- 
pated, and  the  drains  provided  would  have  been 
ample  to  conduct  the  waters  harmlessly  away 
If  they  had  not  been  so  obstructed.  Denver  T. 
Rhodes,  9  Colo.  554,  IS  Pac  729. 
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A  city  Is  not  relieved  from  liability  for  the 
miuecessary  obsti-uction  of  the  drains  of  an  im- 
proved street  by  the  negligent  construction  of  a 
sewer  in  an  intersecting  street,  because  the 
contractor  to  whom,  as  the  lowest  bidder,  the 
work  was  let,  as  required  by  statute,  was  an  in- 
dependent contractor,  as  that  relation  does  not 
exist  where  the  city  exercises  a  supervisory  con- 
trol over  the  work  and  a  discretionary  power 
over  the  contract  Itself.    IJfid, 

When  permission  has  been  given  to  divert 
surface  water  from  flowing  from  the  highway 
onto  private  land  by  digging  a  ditch  in  the  high- 
way. It  will  not  be  presumed  that  the  munici- 
pal corporation  undertook  to  keep  it  open  and 
in  repair.  Eshleman  v.  Martlc  Twp.  152  Pa. 
68.  25  Atl.  178. 

A  village  which  changes  the  grade  of  a  street 
and  destroys  a  gutter  theretofore  constructed 
by  it  is  liable  for  the  resulting  injury,  where  the 
waters  previously  carried  away  by  the  gutter 
are,  by  reason  of  the  change  of  grade,  cast  upon 
the  premises  of  the  owner  of  a  foundry  build- 
ing which  was  built  below  the  surface  of  the 
street,  so  that  the  water  entered  at  the  win- 
dows and  flooded  the  molding  room.  Morley  v. 
Buchanan.  124  Mich.  128,  82  N.  W.  802. 

A  municipal  corporation  is  liable  for  the  over- 
flow of  adjacent  premises  caused  by  its  negli- 
gence in  failing  to  keep  an  open  ditch  in  a 
street  for  the  drainage  of  surface  water  in  re- 
pair and  allowing  the  same  to  become  fllled  up, 
and  by  placing  obstructions  therein,  by  reason 
of  which  the  water  backed  up  and  overflowed 
the  ditch.  Valparaiso  y.  Cartwright,  8  Ind. 
App.  429,  35  N.  E.  1051. 

A  municipal  corporation,  in  exercising  its 
power  of  control  over  its  highways,  is  liable  for 
negligence  in  bridging  a  gutter  so  that  the  flow 
of  water  in  ordinarily  severe  showers  is  ob- 
structed and  thus  caused  to  flow  in  and  upon 
adjoining  premises.  AUentown  v.  Kramer,  78 
Pa.  406. 

If  a  municipal  corporation,  in  improving  a 
street,  tills  it  up  in  such  a  way  that  water 
which  has  been  before  carried  off  in  gutters  is 
thrown  back  on  adjoining  lots,  it  is  liable  for 
the  Injury,  if  by  proper  care  it  could  be  pre- 
vented. Smith  V.  Alexandria,  33  Gratt.  208, 
86  Am.  Rep.  788. 

A  municipality  negligently  failing  to  remove 
obstructions  from  the  catch-basin  of  a  sewer 
which  it  had  constructed  for  the  purpose  of  car- 
rying off  surface  water  is  liable  to  an  adjoining 
owner  whose  property  was  overflowed.  Woods 
V.  Kansas.  58  Mo.  App.  272. 

A  municipal  corporation  is  liable  for  damages 
to  property  by  the  settling  and  pounding  of 
surface  water  thereon,  due  to  the  failure  of  the 
city  authorities  to  keep  street  drains  cleaned 
out  so  as  to  carry  It  off.  Brunswick  y.  Tucker, 
103  Ga.  233,  20  S.  E.  701. 

A  municipality  is  not  relieved  from  liability 
for  damages  to  adjoining  premises  by  the  over- 
flowing thereof  due  to  the  obstruction  of  a  gut- 
ter during  the  construction  of  a  sewer,  by  a 
statute  providing  that  it  shall  not  be  held  lia- 
ble for  the  damages  or  injuries  incurred  or  hap- 
pening "at"  any  place  where  work  is  being  done 
and  improvements  made  on  streets  under  con- 
tract, as  such  Injury  cannot  be  said  to  have  oc- 
curred at  the  place  where  the  work  was  done, 
and  the  object  of  such  statute  is  rather  to  re- 
strict its  statutory  liability  for  injuries  to  the 
person  or  property  of  travelers  in  the  streets. 
Harper  v.  Milwaukee,  80  Wis.  365. 
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A  city  Is  chargeable  with  actual  notice  of  the 
obstruction  of  a  gutter  and  culvert  and  the  un- 
protected condition  of  a  trench  liable  to  be 
flooded  in  case  of  a  storm,  where  such  condition 
has  existed  for  two  days  upon  a  much-traveled 
street,  and  an  inspector  representing  the  city  Is 
on  the  spot  watching  the  progress  of  the  work. 
Schumacher  v.  New  York,  166  N.  Y.  108,  59  N. 
B.  773. 

The  work  of  constructing  an  underground 
sewer  is  not  conducted  with  that  degree  of  pru- 
dence, care,  and  skill  which  the  law  requires  to 
relieve  a  municipal  corporation  from  liability 
if  the  intersecting  street  was  thereby  so  ob- 
structed during  a  rain  storm  as  to  cause  the 
falling  water  to  dam  up  entirely  across  the 
street  and  flow  back  upon  priyate  property, 
which  water,  but  for  such  obstruction,  would 
have  flowed  off  without  any  damage,  in  the 
channels  provided  for  it  by  the  city.  Denyer 
V.  Rhodes,  9  Colo.  554,  18  Pac.  729. 

A  city  which,  by  the  terms  of  its  permit  to 
allow  a  corporation  to  lay  pneumatic  tubes  in 
the  street,  intends  supervision  of  the  work,  is 
liable  for  the  damages  suffered  by  a  property 
owner  whose  cellar  is  flooded  after  a  rain  storm 
by  water  which  penetrates  therein  because  the 
gutter  and  culvert  are  obstructed  by  material 
excavated  from  the  ditch,  which  is  not  properly 
protected.  Schumacher  v.  New  York,  40  App. 
Dlv.  320,  57  N.  Y.  Supp.  968. 

A  city  which  allows  a  culvert  and  gutter  to 
be  blocked,  and  permits  an  excavation  in  the 
street  to  be  left  exposed  to  the  water  which  the 
culvert  and  gutter  should  have  carried  away,  la 
liable  for  the  resulting  damage,  where  the  wa- 
ter from  a  heavy  rain  entered  the  trench,  and 
percolated  therefrom  into  the  basement  of  the 
adjoining  buildings,  although  the  storm  was 
heavy  and  unexpected,  when  such  a  storm  was 
likely  to  happen  at  any  time.  Schumacher  y. 
New  York,  166  N.  Y.  103,  59  N.  B.  773. 

An  action  cannot  be  maintained  against  a  city 
for  negligently  constructing  a  culvert  under  a 
public  street  and  altering  drains  so  that  more 
water  was  directed  through  said  culvert  than 
It  could  carry  off,  and  for  allowing  the  culvert 
to  become  obstructed,  whereby  plaintiff's  prem- 
ises were  uverflowed,  where  it  appears  that  the 
culvert  has  existed  for  twenty  years  under  a 
public  street  In  the  city,  but  it  is  not  shown  by 
or  for  whom  it  was  made,  nor  when  the  obstruc- 
tion took  place,  nor  that  it  had  been  brought 
to  the  city's  knowledge.  Bateman  v.  Hamilton, 
33  U.  C.  Q.  B.  244. 

it  is  not  the  duty  of  the  owner  of  land  abut- 
ting on  a  street  to  keep  free  from  obstruction  a 
blind  ditch  covered  with  planking  and  soil,  un- 
der an  ordinance  requiring  abutting  owners  to 
keep  all  gutters  opposite  their  premises  in  good 
repair  and  free  from  obstruction,  so  as  to  re- 
lieve the  city  from  liability  for  damages  to  his 
lot  and  building  from  surface  water  occa- 
sioned by  failure  to  keep  the  ditch  free  from  ob- 
struction, as  such  ordinance  applies  only  to 
ordinary  open  gutters  along  the  street  Gilluly 
V.  Madison,  63  WU.  518,  52  Am.  Rep.  299,  24 
N.  W.  137. 

A  city  is  not  responsible  for  the  defective 
condition  of  a  street  gutter  occasioned  by 
the  path  taken  by  wagons  from  an  adjoin- 
ing iot  having  been  cut  by  use  lower  than 
the  gutter,  because  of  which  water  ran  down 
the  path  to  the  lot  and  thence  into  an  ad- 
Joining  basement,  where  the  city  had  no  notice, 
express  or  implied,  of  the  existence  of  these 
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conditions.  Pottner  y.  Minneapolis,  41  Minn. 
78,  42  N.  W.  784. 

But  It  has  been  held  that  a  town  Is  not  liable 
to  the  owner  of  land  abutting  on  a  highway  for 
injuries  caused  by  surface  water  turned  onto 
the  l^d  In  consequence  of  allowing  a  drain  un- 
der the  highway,  and  the  highway  itself,  to  re- 
main out  of  repair.  Murray  v.  Allen,  20  R.  I. 
263.  88  Atl.  497 ;  Inman  y.  Tripp,  11  R.  I.  620, 
23  Am.  Itep.  620,  distinguished  on  the  ground 
that  in  that  case  water  was  brought  from  dis- 
tant places  and  thrown  on  the  land  of  an  abut- 
ting owner. 

So,  a  municipal  corporation,  not  being  bound 
to  make  proylsicn  against  the  back  flow  of  sur- 
face water  from  its  streets  upon  adjoining  lands, 
Is  not  liable  for  mere  consequential  damages  to 
land  from  the  back  flow  of  surface  water,  caused 
by  the  obstruction  of  a  culyert  maintained  by  it 
under  a  street.  Waters  y.  Bay  View,  61  Wis. 
642,  21  N.  W.  811. 

So,  where  a  town,  in  constructing  its  high- 
way across  low  ground,  constructs  a  culyert  for 
the  purpose  of  enabling  surface  water  to  pass 
across  the  highway,  it  is  under  no  duty  to  ad- 
Joining  owners  to  keep  the  culyert  free  from  ob- 
structions. Byrne  y.  Farmlngton,  64  Conn. 
367,  80  All.  138. 

VI.  Unusual  Btorms. 

A  municipal  corporation  is  not  responsible 
for  damages  to  land  by  the  backing  up  of  water 
due  to  the  insufficiency,  for  the  purpose  of  car- 
rying off  surface  water  arising  from  an  un- 
usually heayy  rain,  of  a  culyert  in  an  em- 
bankment constructed  across  a  natural  water 
course  for  the  passage  of  storm  water,  which 
was  properly  constructed  and  sufficient  for  the 
ordinary  flow  of  surface  water.  Los  Angeles 
Cemetery  Asso.  y.  Los  Angeles,  108  Cal.  461, 
37  rac.  375. 

The  mere  fact  that  a  municipal  corporation 
constructed  a  ditch  for  the  purpose  of  carrying 
off  the  water  along  a  street  in  front  of  an  own- 
er's premises  to  another  outlet,  which  seryed 
that  purpose  except  in  case  of  unusually  heayy 
rains,  does  not  render  it  liable  for  the  oyerflow 
of  his  premises  at  such  times,  where  the  water 
naturally  accumulated  in  that  yicinity  and 
found  its  outlet  oyer  his  premises,  and  the  dig- 
ging of  the  ditch  did  not  increase  the  yolume 
and  flow  of  water  thereoyer.  Kelthsburg  y. 
Simpson,  70  111.  App.  467. 

A  city,  in  changing  the  grade  of  a  street,  is 
obliged  to  proyide  only  waterways  sufficient  to 
carry  off  the  water  that  reasonably  might  be 
expected  to  accumulate.  Damour  y.  Lyons  City, 
44  Iowa.  276. 

A  municipal  corporation  is  bound  to  exercise 
only  reasonable  care  to  construct  ditches  of  suf- 
ficient capacity  to  carry  off  the  surface  water 
which  can  be  reasonably  expected  to  gather  at 
the  point  in  question,  and  is  guilty  of  no  negli- 
gence in  failing  to  anticipate  "cloud  bursts"  and 
extraordinary  floods.  Keithsburg  y.  Simpson, 
70  III.  App.  467. 

A  municipal  corporation  is  bound  to  proyide 
ample  capacity  to  carry  off  all  the  water  likely 
to  fall  or  accumulate  upon  the  streets  on  all  or- 
dinary occasions,  but  it  is  not  guilty  of  negli- 
gence in  falling  to  anticipate  and  proyide  for 
unexpected  and  extraordinary  storms,  the  oc- 
currence of  which  cannot  be  foreseen  and  pro- 
yided  for.     Peoria  y.  Adams,  72  111.  App.  662. 

An  injunction  will  not  lie  at  the  instance  of 
an  adjacent  landowner  to  control  the  Judgment 
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of  municipal  authorities  in  the  construction  of 
a  sewer  for  the  carrying  off  of  surface  water, 
on  the  ground  that  it  will  not  be  large  enough 
for  the  purpose  in  the  heayiest  rains,  and  will 
therefore  oyerflow  onto  his  property  injuring  It 
and  producing  sickness  in  his  family,  where  the 
legal  right  to  make  such  improyement  is  in  no 
way  exceeded.  Americus  y.  Eldridge,  64  Ga. 
524,  37  Am.  Rep.  80. 

Pimitlve  damages  are  not  recoyerable  against 
a  city  for  the  flooding  of  land  with  surface  wa- 
ter from  a  storm  oyerflow  constructed  in  con- 
nection with  its  sewer  system,  where  the  flood- 
ing only  occurs  at  long  Interyals  and  as  a  re- 
sult of  exti-aordlnary  storms.  Costlch  y.  Roch- 
ester, 68  App.  Dly.  62S.  73  N.  Y.  Supp.  835. 

In  an  early  Kansas  case  it  was  held  that  a 
municipal  corporation  Is  responsible  for  dam- 
ages to  property  from  the  grading  of  a  street* 
causing  to  flow  upon  and  accumulate  thereon 
surface  water  diyerted  thereby  out  of  its  usual 
course,  and  from  the  insufficiency  of  a  sewer  to 
carry  off  such  water  in  case  of  excessiye  rain- 
fall ;  and  the  fact  that,  in  the  Judgment  of  the 
municipal  officers,  the  work  on  the  street  and 
sewer  was  properly  and  sufficiently  done  to  an- 
swer the  purposes  intended,  Is  Immaterial. 
Leayeuworth  y.  Casey,  McCahon,  124.  The 
court  says  that  a  municipality  is  bound  to  make 
a  sewer  of  sufficient  size  to  guard  against  acci- 
dental obstructions  and  extraordinary  freshets, 
and  that  it  is  no  excuse  for  failure  so  to  con- 
struct it  that  the  engineer,  or  any  other  person 
who  constructed  It,  thought  it  sufficient ;  and  it 
Is  bound  to  exercise  such  caution  and  prudence 
In  the  construction  and  care  of  the  work  as  a 
discreet  and  cautions  indiyidual  would  if  the 
whole  risk  were  to  be  his  alone.  The  lan- 
guage of  the  opinion  is  criticised  in  Atchison 
y.  Challiss,  9  Kan.  603,  the  court  saying  that 
such  has  neyer  been  the  law  when  applied  to 
surface  water,  as  in  the  earlier  case.  But,  al- 
though the  flrst  decision  seems,  from  the  lan- 
guage of  the  opinion,  to  haye  been  based  more 
on  the  Insufficient  construction  of  the  sewer 
than  anything  else,  from  the  allegations  of  the 
complaint  there  would  seem  to  haye  been  in  the 
case  the  element  of  the  grading  of  a  street  so 
as  not  merely  to  stop  the  flow  of  surface  water 
from  the  premises  in  question,  but  so  as  to  di- 
vert surface  water  from  its  i&atural  course  and 
cause  it  to  flow  upon  the  premises.  In  the  lat- 
er case  a  similar  situation  is  stated  in  the  com- 
plaint, and  seems  to  be  indicated  by  the  state- 
ment of  facts  in  the  opinion ;  but  the  court  in- 
timates that  liability  would  exist  only  where 
the  flow  of  a  natural  water  course  is  stopped, 
and  not  in  the  case  of  mere  surface  water,  with- 
out seeming  to  consider  to  any  extent  the  fact 
that  the  water  was  caused  to  flow  where  it 
would  not  otherwise  haye  flowed.  However, 
the  evidence  as  to  what  really  caused  the  in- 
Jury,  and  as  to  its  extent,  was  not  fully  pre- 
sented to  the  court  by  the  record.  The  ques- 
tions specially  before  it  on  the  rulings  were  as 
to  the  extent  of  capacity  which  a  city  must 
give  to  a  drain  for  mere  surface  water  where  it 
actually  does  construct  such  a  drain,  and  as  to 
whether,  having  once  constructed  a  drain.  It 
may  abandon  it. 

VII.  Right  and  duty  of  individual. 

a.  To  avoid  injury. 

One  who  owns  land  abutting  the  street  in 
which  the  grade  Is  such  as  to  cause  water  to 
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flow  upon  his  land  Is  not  entitled  to  recover 
from  the  city  for  the  Injury  occasioned  there- 
by, unless  he  has  used  ordinary  care  to  prevent 
the  injury;  but  he  Is  not  obliged  to  have  the 
wall  under  his  building  sufficient  to  repel  the 
water.     Bartle  v.  Des  Moines,  38  Iowa,  414. 

And  there  can  be  no  recovery  by  an  abutting 
owner  for  the  casting  of  water  onto  his  property 
If  he  could  have  prevented  the  Injury  by  the  use 
of  ordinary  efforts,  or  at  moderate  expense. 
Simpson  V.  Keokuk,  34  Iowa,  568. 

An  abutting  lot  owner  Is  obliged  to  protect 
his  property  from  the  effect  of  the  negligent 
construction  of  a  culvert  by  the  municipal  cor- 
poration, If  he  can  do  so  by  ordinary  care  and 
with  reasonable  expense.  Van  Pelt  v.  Daven- 
port, 42  Iowa,  308,  20  Am.  Rep.  622. 

The  owner  of  premises  Is  bound  to  use  rea- 
sonable care  to  protect  herself,  and  lessen,  If 
there  Is  a  way  to  do  so,  the  damages  Ukely  to  be 
suffered  from  the  backing  of  water  thereon 
caused  by  the  filling  of  streets  and  raising  of 
catch-basins  so  as  to  render  useless  drainage 
previously  established.  Toledo  v.  Lewis,  17 
Ohio  C.  C.  688. 

Recovery  for  damages  to  premises  by  the 
overflow  lug  thereof  by  water  diverted  thereto  by 
reason  of  the  negligence  of  a  city  In  permitting 
a  culvert  to  become  obstructed  Is  precluded  by 
negligence  of  the  plaintiff  In  repairing  and 
strengthening  walls  after  a  prior  overflow,  only 
In  case  such  negligence  contributes  directly  to 
the  Injury  from  the  subsequent  overflow.  John- 
son V.  Cincinnati,  20  Ohio  C.  C.  657. 

A  municipal  corporation  Is  not  liable  for  an 
Increased  flowage  of  surface  water  from  a  high- 
way onto  private  property,  resulting  from  im- 
provements made  to  his  land  by  the  plaintiff. 
Frederick  v.  Lansdale,  156  Pa.  613,  27  Atl. 
563. 

A  municipal  corporation  is  not  liable  to  an 
occupant  for  injury  to  a  building  caused  by  the 
flowing  of  water  through  open  gratings  left  in 
the  sidewalk  and  maintained  by  the  occupant 
for  his  own  benefit  without  which  no  consid- 
erable quantity  of  water  would  have  flowed 
into  the  cellar.  Peoria  v.  Adams,  72  III.  App. 
662. 

Damages  suffered  by  the  owner  of  land  who 
makes  an  erection  in  a  position  to  be  Injured 
by  a  natural  and  accustomed  flow  of  water  from 
streets  are  attributable  to  his  own  act,  and  not 
to  a  breach  of  duty  by  the  municipality,  as  its 
duty,  prescribed  by  charter,  of  keeping  the 
streets  in  repair,  does  not  exact  the  perform- 
ance of  such  acts  as  are  necessary  to  protect 
adjacent  lands  from  the  natural  flow  of  water, 
or  to  cure  a  fault  of  such  lands.  Montgomery 
V.  Gilmer,  83  Ala.  116,  70  Am.  Dec.  662. 

A  municipal  corporation  cannot  be  held  lia- 
ble for  water  flowing  through  the  bottom  of  a 
gutter  and  a  retaining  wall  of  the  street  upon 
property  lying  below  grade,  where  the  gutter, 
under  the  municipal  ordinance,  was  laid  by  the 
abutting  owner,  and  the  retaining  wall  was  laid 
of  dry  stone  after  the  contractor  had  offered  to 
lay  it  with  cement  if  the  abutting  owner  would 
pay  for  it,  which  he  refused  to  do.  Watson 
V.  Kingston,  114  N.  Y.  88,  21  N.  B.  102,  Affirm- 
ing 43  Hun,  367. 

One  who  is  injured  in  his  property  by  water 
flowing  thereon  by  reason  of  the  change  in  the 
grade  of  a  street  or  alley  adjoining  it  may  not 
recover  if,  by  doing  some  fllllng  in  his  lots  near 
the  alley,  and  making  a  drain,  by  the  use  of  or- 
dinary efforts  and  at  moderate  expense,  much, 
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if  not  all,  of  his  damage  might  have  be«& 
avoided.  Simpson  v.  Keokuk,  34  Iowa,  568; 
Van  Pelt  v.  Davenport,  42  Iowa,  808,  20  Am. 
Rep.  622. 

Where  property  is  damaged  by  overflow  of 
surface  water  which  results  from  the  negligence 
of  the  city  in  stopping  up  the  catch-basin  of  a 
sewer,  it  is  the  duty  of  the  property  owner  to 
use  ordinary  and  reasonable  care  and  means  to 
prevent  the  Injury  and  the  consequence  of  it, 
and  he  can  only  recover  such  damage  as  could 
not  by  such  means  and  care  be  avoided.  Dal- 
las V.  Cooper  (Tex.  Civ.  App.)  34  S.  W.  321. 

If  the  flooding  of  a  lot  is  caused  in  part  by 
the  negligence  of  a  municipal  corporation  in  con- 
structlug  a  sewer  of  insufficient  capacity  to  car- 
ry off  the  water  during  heavy  rains,  and  in  part 
by  the  action  of  the  owner  of  an  adjacent  lot 
in  filling  up  his  lot  so  as  to  stop  a  natural 
drain,  the  city  will  not  be  liable  for  the  entire 
damages  sustained ;  but  in  such  case  it  is  proper 
for  the  jury  to  make  a  deduction  for  that  por- 
tion of  the  injury  occasioned  by  the  filling  np 
of  the  adjacent  lot.  Paris  v.  Cracraft,  85  III. 
294. 

A  municipal  corporation  is  not  liable  for  dam- 
ages to  goods  in  the  basement  of  a  store  from 
fiooding  thereof  by  water  overfiowing  the  side- 
walks because  of  the  manner  of  grading  of  a 
street  and  the  insufficiency  of  sewer  facilities 
to  carry  off  accumulated  surface  water  during 
ordinary,  hard  rains,  where  the  damages  woald 
not  have  occurred  but  for  excavations  made  by 
the  owners,  for  their  own  benefit,  under  the 
sidewalk.  In  making  which,  the  fee  of  the  side- 
walks being  in  the  city  as  part  of  the  streets, 
they  are  trespassers.  Guthrie  v.  Nix,  5  Okla. 
555,  49  Pac.  917. 

A  municipal  corporation  is  not,  in  the  absence 
of  negligence,  liable  for  the  washing  of  earth 
from  filled-in  land  by  water  from  its  gntters 
into  excavations  made  by  an  adjoining  lot  own- 
er with  knowledge  of  the  character  of  the  ad- 
jacent land,  if  he  did  not  take  proper  precau- 
tions in  thus  removing  the  lateral  support 
thereof  to  provide  against  the  fallhig  of  sncb 
earth,  as  it  was  not  the  duty  of  the  municipal- 
ity to  make  such  a  provision.  Curry  v.  Cin- 
cinnati, 12  Ohio  C.  C.  736. 

An  injunction  will  not  be  granted  a  land  own- 
er to  restrain  the  continuance  of  a  nuisance  by 
a  city,  caused  by  the  erection  and  maintenance 
of  an  embankment,  obstructing  a  natural  water 
course  for  the  carrying  of  surface  water,  where, 
by  his  refusal  to  permit  the  connection  of  his 
premises  with  a  sewer  for  the  purpose  of  drain- 
ing them,  he  thwarts  the  efforts  of  the  city  to 
redress  in  a  proper  manner  the  Injury  done. 
Ulchardson  v.  Eureka,  110  Cal.  441,  42  Pac. 
965. 

Assuming  that  a  city  is  liable  for  negligently 
allowing  a  drain  across  a  street  for  carrying  off 
surface  water  to  become  filled  up,  the  damages 
to  be  recovered  by  the  owner  of  land  overflowed 
must  be  confined  to  such  as  were  directly  oc- 
casioned by  the  fact  that  the  escape  of  the 
water  was  thus  prevented,  and  the  city  is  not 
liable  for  damages  caused  by  neglect  of  the 
landowner  to  protect  his  property  as  far  as 
possible.  Macon  v.  Dannenberg,  113  Ga.  1111, 
39  S.  E.  446. 

A  lot  owner  adjacent  to  a  street  which  is  be- 
low grade  must  take  notice  of  any  exposure 
created  by  bringing  the  street  to  grade,  and 
must  exercise  reasonable  diligence  to  protect 
himself  from  water  which  may  be  cast  np<m  his 
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lot  by  brining  It  to  grade.  Morris  ▼.  Council 
Bluffs,  67  Iowa,  343.  56  Am.  Rep.  343,  25  N. 
W.  274. 

There  rests  upon  a  city  no  obligation,  in  grad- 
ing streets,  to  keep  lots  which  are  below  the 
grade  of  the  streets  free  from  overflow  water. 
The  lot  owners  may  escape  this  annoyance  by 
filling  their  lots  to  grade,  or  by  constructing 
sewers  or  sloughs  to  conduct  away  the  water 
flowing  upon  them.  Gllfeather  y.  Council  Bluffs, 
69  Iowa,  310,  28  N.  W.  610. 

The  owner  of  premises  abutting  on  a  street 
will  not  be  guilty  of  negligence  in  storing  gro- 
ceries in  the  cellar,  which  will  prevent  his  re- 
covering for  their  loss  from  the  city,  which 
negligently  permits  an  embankment  to  be  erect- 
ed in  the  street  so  as  to  turn  surface  water  in- 
to the  cellar.  Damour  v.  Lyons  City,  44  Iowa, 
276. 

A  city  which  negligently  permits  a  gutter  and 
culvert  to  become  obstructed,  whereby  the  prem- 
ises of  a  property  owner  are  flooded,  cannot  es- 
cape liability  for  the  injury  on  the  ground  that 
the  water  was  detained  upon  the  premises  long- 
er than  it  would  otherwise  have  been  by  an  em- 
bankment raised  by  the  property  owner  In  con- 
structing a  sidewalk.  Parker  v.  Nashua,  69 
N.  H.  402. 

In  an  action  against  a  city  by  a  lot  owner 
for  causing  an  overflow  by  raising  the  grade  of 
a  street,  it  is  error  for  the  court  to  charge  the 
Jury  that,  as  it  appeared  that  the  owner  of  the 
lot  could  have  prevented  the  injury  by  raising 
the  level  of  his  lot  at  an  expense  of  $500,  the 
lot  owner  was  not  entitled  to  recover.  The 
question  as  to  what  constituted  reasonable  care 
and  means  to  prevent  the  injury  in  such  a  case 
is  a  question  for  the  Jury,  and  they  must  de- 
termine as  to  the  care  required  under  the  cir- 
cumstances. Cooper  V.  Dallas,  83  Tex.  239,  18 
«.   W.  565. 

b.  Oaating  water  into  itreet, 

A  landowner  may  fill  up  his  land  so  as  to 
prevent  surface  water  from  flowing  over  it  from 
«  highway.     Bangor  v.  Lansll,  51  Me.  521. 

Hlgh^-ay  commissioners  cannot  prevent  a 
landowner  from  filling  up  an  artificial  ditch  up- 
on his  premises  adjoining  a  highway,  where  the 
public  has  no  easement  to  drain  the  highway 
over  his  land,  although  such  ditch  has  been  in 
existence,  and  has  been  kept  open  and  main- 
tained by  highway  commissioners,  for  a  period 
of  thirteen  years,  and  an  occupant  of  the  land, 
though  not  the  owner,  has  been  paid  from  pub- 
lic funds  for  Improving  It  under  a  contract  with 
the  commissioners.  Simpson  v.  Wright,  21  111. 
App.  67. 

The  owner  of  land  over  which  surface  water 
would  naturally  pass  may,  as  against  the  mu- 
nicipality, place  an  embankment  on  his  own 
land  to  prevent  the  flow,  where  it  has  been  in- 
•creased  and  concentrated  by  ditches  into  and 
Along  the  streets.  Sweetwater  v.  Pate  (Tenn. 
Ch.   App.)    59  S.  W.  480. 

An  abutting  owner  has  the  right  to  drain  sur- 
face water  from  his  land  upon  a  highway,  pro- 
vided he  does  not  thereby  interfere  with  the  use 
of  the  highway,  rendering  it  less  safe,  useful, 
convenient,  or  excellent  as  a  public  thorough- 
fare.    Nelson  v.  Fehd,  104  111.  App.  114. 

The  city  may  not,  after  bringing  its  street  to 
grade,  divert  surface  water  from  its  natural 
<;ourse  and  cast  it  into  a  natural  depression  on 
the  property  of  an  individual  which  is  not  a 
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water  course,  and  then  insist  that  he  may  not 
fill  his  lot  to  the  grade  of  the  street,  no  mat- 
ter what  may  be  the  effect  upon  the  flow  of 
the  surface  water,  although  he  acquiesced  in  the 
construction  of  the  city's  drain  diverting  the 
waters  across  his  lot.  Cedar  Falls  v.  Hansen, 
104  Iowa,  189,  73  N.  W.  585. 

One  upon  whose  land  surface  water  is  thrown 
by  the  raising  of  the  grade  of  adjoining  land 
has  a  right  to  erect  barriers  to  prevent  such 
flow.  Flagg  V.  Worcester,  13  Gray,  601 ;  Blake- 
ly  Twp.  V.  Devine,  36  Minn.  58,  29  N.  W.  342. 

The  owner  of  land  which  adjoins  a  highway 
may  lawfully  do  any  acts  upon  his  own  land  to 
prevent  surface  water  from  coming  thereon 
from  the  highway,  and  may  stop  up  the  mouth 
of  a  culvert  built  by  the  selectmen  across  the 
highway  for  the  purpose  of  conducting  the  sur- 
face water  upon  his  land,  provided  he  can  do  so 
without  exceeding  the  limits  of  his  own  land. 
Franklin  v.  Flsk,  13  Allen,  211,  90  Am.  Dec. 
194. 

The  landowner  may  build  a  wall  and  keep  out 
water  which  would  otherwise  flow  upon  his 
property  from  the  street  Groos  v.  Lampasas, 
74  Tex.  195,  11  S.  W.  1086. 

One  who  stops  the  flow  of  artificially  ac- 
cumulated surface  water  onto  his  land  from  a 
highway,  and  thereby  turns  it  down  the  road, 
is  not  responsible  for  its  further  flow.  Huddle- 
ston  V.  West  Bellevue,  111  Pa.  110,  2  Atl.  200. 

An  owner  of  land  adjoining  a  highway  has 
the  right  to  drain  his  land  across  or  along  such 
highway,  following  the  natural  depression  of  the 
surface  in  the  direction  the  water  naturally 
flows,  without  the  consent  of  the  highway  com- 
missioners ;  and  the  latter  have  no  right  to  in- 
terfere or  prevent  the  same.  Davis  v.  Highway 
Comrs.  143  111.  9,  83  N.   B.  58. 

The  purchaser  of  a  town  lot  as  platted  has 
the  right  to  drain  the  surface  water  into  the 
highway.     Young  v.  Leedon,  67  Pa.  351. 

The  mere  obstruction  of  a  water  way  so  that 
water  shall  accumulate  on  a  street,  or  so  as  to 
prevent  the  flow  of  water  through,  or  from  the 
streets,  does  not  necessarily  and  per  ae  consti- 
tute a  public  nuisance.  State  v.  Wilson,  106  N. 
C.  718.  11  S.  E.  254. 

The  unauthorized  digging  of  a  ditch  by  an  ad- 
Joining  landowner  within  the  limits  of  a  high- 
way for  the  flowage  of  water  from  his  land  is 
per  86  an  injury  or  obstruction  thereto  within 
the  meaning  of  a  statute  prohibiting  an  Injury 
or  obstruction  to  a  public  road  by  digging  a 
ditch  thereon,  or  by  draining  a  current  of  wa- 
ter so  as  to  saturate  or  wash  the  same.  Canoe 
Creek  v.  McBniry,  23  111.  App.  227. 

When  a  municipal  corporation  so  constructs 
a  highway  drain  as  to  throw  onto  lower  lands 
to  their  damage  an  accumulated  supply  of  sur- 
face water  which  would  not  naturally  have 
flowed  there,  the  Injured  person  cannot,  without 
lawful  authority,  construct  a  dam  across  such 
ditch  if  an  adjoining  landowner  be  injured 
thereby.  Galbralth  v.  Yates,  79  Minn.  436,  82 
N.  W.  683. 

The  owner  of  lands  on  one  side  of  a  highway 
cannot,  to  the  impairment  of  the  highway  and 
hindrance  of  public  travel,  dam  up  a  culvert 
through  such  highway  for  the  purpose  of  pro- 
tecting her  land  from  overflow  caused  by  the 
construction  of  a  system  of  artificial  ditches  on 
lands  on  the  other  side  of  the  highway,  con- 
verging at  a  point  near  such  culvert  so  as  to 
discharge  an  unnatural  quantity  of  surface  wa- 
ter from  such  lands  through  such  culvert  onto 
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her  land;  and  it  not  entitled  to  an  injunction 
to  restrain  the  remora!  of  such  obatraction  by 
lilgbway  oflieera.  Myers  t.  Nelson  (Cal.)  44 
Pac.  801. 

The  dirertlon  of  the  natural  flow  of  surface 
water  by  a  dltcb,  so  as  to  force  it  upon  the 
streets  of  a  town  to  the  injury  thereof,  consti- 
tales  a  nuisance  which  may  be  abated,  and  the 
maintenance  of  the  ditch  enjoined  at  the  suit 
of  the  munlcliMiIity.  Cloverdale  t.  Smith,  128 
Cal.  2W),  eo  Pac.  851. 

A  municipal  corporation  is  not  liable  to  a 
property  owner  for  not  permitting  water  which 
bad  been  accustomed  to  flow  over  his  land  to  be 
turned  down  the  gutters  of  a  street  In  order  to 
prerent  Its  flowing  In  its  former  course,  al- 
though the  imprUTement  of  the  street  obstructs 
its  flow  tn  the  direction  in  which  it  naturally 
ran,  and  a  cut  had  to  be  made  to  carry  it  across 
the  street  and  thence  by  means  of  a  box  sewer 
through  his  land  at  or  near  where  it  had  for- 
merly flowed  over  the  surface.  Bush  t.  Port^ 
land,  19  Or.  46,  28  Pac.  667. 

When  a  municipality  turns  surface  water 
onto  adjoining  property  as  an  incident  to  main- 
taining a  highway,  the  owner  of  the  property 
cannot,  without  making  himself  liable  to  indict- 
ment, declare  the  flooding  a  nuisance,  and  abate 
It  In  such  manner  as  Is  calculated  to  render  the 
street  Impassable,  although  the  municipal  cor- 
poration had  no  right  of  way  for  the  ditch,  or 
for  its  use.  State  y.  Wilson,  107  N.  C.  865,  12 
S.  B.  820. 

Eridence  that  one  who  flUed  up  his  land  at 
the  side  of  the  road  so  as  to  throw  surface  wa- 
ter back  on  the  highway  and  wash  It  out  acted 
under  the  advice  of  the  road  oflicers  may  be 
considered  by  the  jury  In  trying  an  indictment 
for  wilfully  obstructing  the  highway.  People  v. 
Crounse,  61  Hun,  480,  4  N.  Y.  Supp.  266. 

A  municipal  corporation,  although  it  has  es- 
tablished the  grade  of  a  street,  has  a  right  to 
erect  barriers  which  will  prevent  surface  water 
from  flowing  upon  the  sidewalk  from  adjoining 
prijperty  in  such  a  way  as  to  freeze  and  make 
the  walk  unsafe.  Keith  v.  Brocton,  186  Mass. 
119. 

A  municipal  corporation  may  maintain  a  suit 
to  enjoin  a  private  individual  from  obstructing 
a  culvert  in  a  highway  for  conducting  surface 
water,  where  the  natural  depression  of  the 
earth's  surface  is  such  that  all  surface  water 
would  accumulate  and  flow  across  the  place 
where  such  culvert  Is  located,  if  no  highway 
were  there,  and  the  obstruction  of  the  culvert 
would  cause  the  highway  to  become  out  of  re- 
pair. Hamilton  Twp.  v.  Wainwright,  62  N.  J. 
Eq.  410,  20  Atl.  200. 

VIII.  Nuiaanoe, 

A  city  which  by  legislative  enactment  annexes 
territory  from  the  county,  upon  which  is  a  nui- 
sance occasioned  by  the  collection  of  surface 
water  in  a  large  ditch  and  conduits  and  dis- 
charging the  same  upon  private  land,  and  which 
within  two  months  after  notice,  there  being  no 
evidence  of  what  would  be  a  reasonable  time 
therefor,  effectually  removes  the  nuisance,  is 
not  liable  for  Its  maintenance,  to  the  owner 
of  the  land  alleged  to  be  injured  thereby. 
Rychllckl  V.  St,  Louis,  116  Mo.  662,  22  8.  W. 
008. 

No  recovery  can  be  had  against  a  municipal- 
ity for  a  mud  hole  on  land,  caused  by  the  ac- 
cumulation of  surface  water  in  a  depression  left 
thereon  by  the  owner  thereof  on  refilling  an  ex- 
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cavation  made  by  him  for  the  purpose  of  con- 
necting a  private  sewer  constructed  by  him  with 
a  private  sewer  on  adjoining  land  so  as  to  ffet 
access  through  the  latter  to  a  city  sewer,  not 
done  by  authority  of  any  ordinance  or  direction 
of  any  city  official,  except  that  it  was  acquiesced 
In  by  one  alderman.  Richards  t.  Waupun,  59 
Wis.  45,  17  N.  W.  075. 

No  action  lies  directly  against  a  city  by  a  con- 
tractor to  recover  the  amount  of  an  assessment 
made  upon  a  lot  for  work  done  In  abating  a 
nuisance  created  by  the  grading  of  streets,  on 
the  ground  that  the  collection  thereof  might 
be  enjoined  by  the  owner,  where  It  does  not  ap- 
pear that  he  has  elected  to  avail  himself  of  snch 
equitable  remedy,  and  he  might  elect  to  sue  at 
law  for  the  damages  occasioned  by  the  nuisance, 
in  which  case  there  would  be  no  objection  to  the 
enforcement  of  the  assessment.  Smith  v.  Mil- 
waukee, 18  Wis.  63. 

The  enactment  of  a  statute  authorising  a  city 
to  drain  or  All  lots  at  the  expense  of  the  owner 
to  prevent  stagnant  water  standing  thereon, 
since  the  abatement  of  a  nuisance  is  its  main 
purpose,  is  a  warranted  exercise  of  the  police 
power  of  the  state.  Horbach  v.  Omaha,  54  Neb. 
83,  74  N.  W.  434. 

A  city  may  not  tax  a  lot  owner  to  pay  for 
the  abatement  of  a  nuisance  which  was  caused 
by  the  act  of  the  city  in  so  constructing  a  street 
as  to  cause  the  water  to  flow  and  remain  upon 
the  lots,  where  no  compensation  has  been  made 
for  the  damage.  Weeks  v.  Milwaukee,  10  Wis. 
242. 

But  In  Smith  v.  Milwaukee,  18  Wis.  872,  it 
Is  said  that  the  right  of  the  lot  owner  Is  In  the 
nature  of  an  equitable  defense,  resting  upon  the 
injustice  of  such  a  use  of  a  proceeding  at  law ; 
that  the  owner  would  havb  to  make  his  election 
among  his  various  remedies.  If  he  should  re- 
cover his  damages  at  law,  the  assessment  might 
be  enforced.  If  he  neglects  to  resort  to  his 
equitable  remedy  in  time,  he  may  be  held  to 
have  waived  It,  and  be  confined  to  his  legal 
remedy. 

A  municipal  corporation  may,  by  ordinance, 
require  the  owners  of  lots  within  Its  limits  upon 
which  water  becomes  stagnant  to  fill  the  same. 
Independence  v.  Purdy,  46  Iowa,  202. 

But  a  municipal  corporation  cannot  require 
citizens  to  construct  drains  to  carry  off  sur- 
face water  turned  on  their  property  by  the  city. 
Hoffman  v.  Muscatine,  113  Iowa,  332,  85  N. 
W.  17. 

Under  a  statute  authorizing  cities  to  pass  by- 
laws compelling  the  draining  of  "grounds,  yards, 
vacant  lots,  cellars,  private  drains,  sinks,  cess- 
pools, and  privies,**  and  to  assess  the  owners 
with  the  costs  thereof  if  done  by  the  council  on 
their  default,  and  to  charge  the  owners  of  prop- 
erty drained  Into  common  sewers  with  a  reason- 
able rent  for  the  use  of  the  same,  a  by-law  en- 
acting that  "all  grounds,  yards,  vacant  lots,  or 
other  properties  abutting  on  any  street*'  should 
be  drained  Is  not  objectionable  as  Including 
other  properties  than  those  mentioned  in  the 
statute,  as.  If  It  be  attempted  to  enforce  the 
by-law  as  against  any  kind  of  property  not  men- 
tioned In  the  statute,  the  owner  or  occupier  may 
raise  the  question  that  neither  the  statute  nor 
by-law  touches  him.  McCutchon  v.  Toronto,  22 
U.  C.  Q.  B.  613. 

The  owner  of  city  lots  has  the  right  to  main- 
tain their  surface  at  any  grade  that  he  may  de- 
sire so  long  as  he  creates  or  maintains  no  nui- 
sance by  so  doing,  and  the  city  may  not  order 
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the  lots  to  be  raised  to  a  level  higher  than  nec- 
essary fur  the  purpose  of  preventing  water 
standing  vi'pou  them  to  the  Injury  of  the  public, 
for  the  purpose  of  abating  the  nuisance  of  such 
standing  water,  and  must  give  notice  to  the 
owner  before  raising  the  lot  to  any  degree. 
Bush  V.  Dubuque,  09  Iowa,  233,  28  N.  W.  542. 

A  city  which,  by  ordinance,  has  granted  a 
franchise  to  an  electric  street  railway  company 
is  not  liable  for  injury  sustained  by  a  property 
owner  whose  premises  were  flooded,  after  a  sud- 
den storm,  from  water  which  ran  into  a  hole 
dug  in  a  gutter  in  front  of  his  premises,  by  the 
company,  for  the  purpose  of  erecting  a  pole. 
Tatman  v.  Benton  Harbor,  115  Mich.  695,  74  N. 
W.  187. 

IX.  EmbankmenU. 

A  municipal  corporation  is  not  responsible  for 
the  damage  d  ;ne  when  a  landowner  constructs 
an  embankment  in  a  highway,  for  its  convenient 
use  as  such,  which  ponds  back  surface  water 
which  he  later  precipitates  on  another's  ad- 
joining land  to  Its  damage.  Bryce  v.  Loutit,  21 
Ont.  Anp.  Rep.  100. 

A  municipal  corporation  is  liable  to  the  own- 
er of  property  abutting  on  a  street  for  damages 
thereto,  occasioned  by  obstructions  and  injuries 
to  the  drains  and  gutters  on  the  street,  caused 
by  a  railroad  company,  which  had  occupied 
the  street  by  permisslnn  of  the  city;  and  the 
fact  that  the  railroad  company  is  by  statute 
made  liable  for  such  damages  will  not  affect  the 
liability  of  the  city.  Zanesville  v.  Fannan,  58 
Ohio  St.  605.  42  N.  E.  70S. 

But  Jordan  v.  Benwood,  42  W.  Va.  312,  86  L. 
R.  A.  510^  26  S.  E.  266,  Intimates  that,  where 
work  is  done  by  a  railway  company  in  a  street 
of  a  city  under  authority  from  the  city  to  oc- 
cupy the  street  for  its  track,  the  city  Is  not  lia- 
ble to  adjoining  owners  for  Injury  to  their  lots 
from  surface  water ;  bnt  they  must  look  to  the 
company. 

A  municipal  corporation,  allowing  a  railroad 
company  to  use  a  portion  of  a  street  for  rail- 
road purposes,  which  use  interferes  with  the 
natural  flow  of  the  surface  water,  is  bound  to 
use  reasonable  care  to  provide  means  for  carry- 
ing off  the  water  so  as  to  do  no  additional  dam- 
age to  adjoining  property ;  but  no  higher  duty 
is  Imposed  upon  it  than  upon  a  private  individ- 
ual under  the  same  circumstances.  Peoria  v. 
Adams,  72  III.  App.  662. 

In  the  absence  of  a  legislative  provision  for 
damages,  a  municipal  corporation  is  not  liable 
for  permitting  the  construction  of  a  railroad 
track  and  plank  road  on  a  street  which  results 
in  such  an  elevation  of  the  street  as  to  cause 
water  to  flow  upon  premises  abutting  thereon, 
damaging  the  owner's  houses,  and  materials  and 
stock  In  trade  In  his  carriage  shop.  Roll  v. 
Augusta,  34  Ga.  326. 

A  city  will  be  liable  fnr  injuries  caused  by 
surface  water  cast  upon  the  premises  adjoining 
a  highway  by  an  embankment  constructed  to 
sustain  a  street  railway  which  it  authorizes  to 
be  placed  in  the  street.  Damour  v.  Lyons  City, 
44  Iowa,  276. 

A  municipal  cori>oration  is  liable  for  injuries 
to  premises  caused  by  the  draining  and  flowing 
of  water  thereon  and  filling  the  cellar  of  the 
house  thereon  from  an  embankment  or  super- 
structure which  such  city  authorized  and  em- 
powered a  bridge  company  to  erect  in  the  street 
upon  which  such  premises  front,  as  an  approach 
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to  one  end  of  its  bridge.  Stack  v.  East  St 
Louis,  85  III.  377,  28  Am.  Rep.  619. 

Where  a  municipality  permits  a  railroad  com- 
pany to  construct  its  tracks  above  the  surface 
of  the  street  under  an  ordinance  permitting  it 
to  ''construct  a  track  in  the  street/'  it  is  liable 
for  injuries  to  adjoining  property  resulting  from 
such  elevated  track  diverting  surface  water  onto 
the  adjoining  premises.  Torpey  v.  Indepen- 
dence, 24  Mo.  App.  288. 

A  city  is  not  liable  for  the  negligence  or 
wrong  of  a  railroad  company  in  so  constructing 
Its  road  upon  private  property  that  injury  re- 
sulted to  an  adjoining  owner  by  the  collection 
and  overflow  of  water,  although  it  permitted  the 
company  to  use  one  of  its  streets,  and  did  not 
require  the  use  of  proper  culverts.  Callahan  v. 
Des  Moines,  63  Iowa,  705,  17  N.  W.  470. 

A  railroad  company  receiving  a  grant  from  a 
city  of  the  right  to  construct  an  embankment 
along  one  of  its  public  streets  accepts  It  sub- 
ject to  the  limitation  placed  by  law  upon  the 
city,  i.  e.,  to  refrain  from  the  maintenance  of 
any  obstruction  to  the  street  which  will  pre- 
vent the  free  drainage  of  surface  water  with- 
out providing  an  adequate  means  for  its  dis- 
charge. Kelly  V.  Pittsbnrgh,  C.  C.  &  St.  L.  B. 
Co.  28  Ind.  App.  457,  63  N.  E.  283. 

While  the  duty  of  draining  its  streets  is  pri- 
marily in  the  municipal  corporation,  such  addi- 
tional work  or  expense  in  providing  an  adequate 
system  as  may  result  from  railroad  tracks  be- 
ing In  the  street  should  be  done  or  paid  for  by 
the  railroad  company.  Lake  Shore  &  M.  S.  B. 
Co.  V.  Wiley,  193  Pa.  496,  44  Atl.  683. 

The  duty  of  a  street  railway  company  to 
"furnish,  construct,  put  in  place,  and  maintain" 
all  necessary  conduits  and  syphons  for  carrying 
surface  water  in  the  streets  occupied  by  its 
tracks  does  not  impose  upon  the  company  the 
duty  of  cleaning  out  syphons  constructed  by  it 
in  connection  with  conduits  under  the  direction 
of  the  city,  a  failure  to  clean  out  which  does  not 
Impair  their  use,  or  impede  the  flow  of  water 
through  the  conduits.  Denver  v.  Denver  City 
Cable  R.  Co.  22  Colo.  565,  45  Pac.  439. 

It  is  not  within  the  police  power  of  a  city  to 
h<\d  a  street  railway  company  responsible  for 
the  unsanitary  condition  of  syphons  or  catch- 
basins  constructed  by  It  In  connection  with  cul- 
verts, under  the  direction  of  the  city,  for  the 
carrying  of  surface  water,  where  such  syphons 
are  not  a  part  of  the  company's  property  or  sys- 
tem, but  are  merely  a  part  of  the  ordinary 
street  Improvements  in  which  the  company  has 
no  more  interest  than  others  using  the  streets, 
and  upon  whom  the  duty  of  keeping  such  sy- 
phons clean  was  not  imposed  by  its  franchise 
and  is  not  necessary  to  the  proper  maintenance 
and  operation  of  the  culverts.     Ibid. 

A  provision  in  the  franchise  of  a  street  rail- 
way company  requiring  It  to  construct  such 
culverts  as  the  city  shall  require  and  designate, 
also  containing  a  reservation  to  the  city  of  the 
police  and  legislative  powers  and  functions  with 
respect  to  the  streets  that  may  be  occupied  by 
said  railway,  does  not  authorize  the  city  to  pass 
an  ordinance  Imposing  upon  the  company  the 
duty  of  cleaning  out  and  keeping  in  a  sanitary 
condition  such  syphons.    Ihid. 

X.  Remedy. 

a.  In  o^ncral. 

Where  a  statute  providing  for  the  taking  of 
land  for  park  purposes  provides  a  remedy  to  all 
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persons  who  sastain  damages  by  the  taking  of 
land  or  "by  other  acts,"  damages  for  Injuries 
caused  by  the  accumulation  and  diversion  of  the 
flowage  of  surface  water  must  be  sought  under 
the  act,  and  not  by  action  at  common  law.  Hol- 
leran  v.  Boston,  176  Mass.  T5,  57  N.  B.  220. 

When  a  statute  gives  a  complete  remedy  for 
•damages  done  to  adjoining  property  through  the 
repair  of  highways  in  changing  their  grade,  -a 
property  owner  cannot  maintain  an  action 
against  the  town  for  damages  to  his  property 
-caused  by  a  repair  of  the  highway  in  changing 
the  grade  so  as  to  cast  the  surface  water  onto 
his  property,  on  the  ground  merely  that  or- 
iginally nothing  was  awarded  him  for  an  Im- 
proper construction  of  the  way.  Bartlett  v. 
Bristol,  66  N.  U.  420,  24  Atl.  906. 

A  city,  by  its  proper  authorities  and  agents. 
Is  charged  with  the  public  duty  of  constructing 
and  maintaining  public  streets.  It  must  provide 
for  and  dispose  of  the  surface  water  which  falls 
upon  them,  and.  in  the  discharge  of  this  duty, 
^neither  the  city  nor  the  agents  can  be  proceeded 
against  in  an  action  of  tort  for  damages  sus- 
tained by  a  private  citizen.  The  laws  of  the 
commonwealth  provide  compensation  for  such 
injury,  but  the  remedy  must  be  sought  in  the 
manner  pointed  out  by  the  statutes.  If  the 
-public  work  is  built  so  as  to  cause  unnecessary 
damage  by  want  of  reasonable  care  and  skill  in 
Its  construction,  then  the  right  of  eminent  do- 
main will  not  protect  the  persons  by  whom  the 
work  is  done,  but  they  will  be  liable  in  tort  for 
such  unnecessary  injury.  Wheeler  v.  Worcester, 
10  Allen.  591. 

Where,  for  the  necessary  purposes  of  draining 
a  highway,  water  Is  taken  through  a  ditch  and 
cast  into  a  culvert,  which  causes  it  to  flow 
upon  the  land  of  an  abutting  proprietor,  no 
action  will  lie  against  the  municipal  corporation 
as  for  a  tort,  but  compensation  must  be  sought 
under  the  statutes  giving  compensation  for  in- 
juries caused  by  the  improvement  of  highways. 
Flagg  V.  Worcester,  13  Gray,  601. 

In  an  action  against  a  city  by  the  owner  of 
a  lot  abutting  on  a  street  for  the  throwing  of 
surface  water  on  the  lot  and  Into  the  cellar  and 
well  of  the  plaintiff,  the  water  having  been  col- 
lected to  some  extent  from  distant  pools  and 
puddles,  the  court  held  that,  if  the  statute  giv- 
ing an  abutting  owner  who  is  injured  by  any 
change  In  the  grade  of  a  street  a  peculiar  stat- 
utory remedy  could  be  considered  as  applicable, 
such  remedy  was  cumulative  only,  and  not  ex- 
clusive. Inman  v.  Tripp,  11  R.  I.  520,  23  Am. 
Rep.  520. 

Where  a  city  changes  the  grade  of  a  street 
on  which  the  plaintiff's  land  abuts  so  that  the 
street,  which  had  previously  been  lower  than 
the  surface  of  the  plaintiff's  land.  Is  raised  2 
-feet  higher  than  the  surface  of  the  land,  where- 
by the  water  falling  on  the  land  is  prevented 
from  flowing  therefrom,  and  the  water  falling 
on  the  street  Is  turned  upon  the  lot  and  forms 
ponds  thereon,  and  flows  into  the  cellar  of  the 
plaintiff's  house,  as  the  turning  of  the  surface 
water  onto  the  plaintiff's  land  is  merely  in- 
cidental to  the  change  of  grade,  an  action  on 
the  case  cannot  be  maintained,  for  the  remedy 
in  such  cases  by  appeal  from  the  appraisal  of 
damages  by  the  board  of  aldermen,  as  provided 
by  statute,  is  exclusive.  Almy  v.  Coggeshall,  19 
R.  I.  549,  •36  Atl.  1124.  Inman  v.  Tripp,  11  B. 
I.  520,  23  Am.  Rep.  520,  was  distinguished  on 
the  ground  that  the  turning  of  surface  water  on 
.abutting  land  in  that  case  was  not  incidental  to 
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a  change  of  grade ;  but  surface  water  from 
other  streets,  which  formerly  flowed  down  the 
streets,  and  water  from  distant  ponds,  was 
turned  on  the  land. 

Statutory  provisions  for  the  abatement  of  nui- 
sances, such  as  the  backing  of  surface  water  od 
premises  by  the  closing  of  a  sewer  so  as  to  pre 
vent  its  running  into  it,  must  be  followed  in  the 
absence  of  an  allegation  of  any  special  facts 
showing  that  the  remedy  is  insufficient  or  inade- 
quate. Broomhead  v.  Grant,  83  Ga.  461,  10  S. 
B.  116. 

If,  in  consequence  of  changes  made  by  a  ma- 
nicipal  corporation  in  the  surface  of  a  highway 
for  the  purpose  of  .making  It  safe  for  travel,  the 
water  accumulating  upon  the  surface  of  the 
way  by  the  fall  of  rain  or  melting  of  snow 
passes  onto  adjoining  land  in  different  places, 
or  in  somewhat  greater  quantities  In  particular 
places,  than  it  otherwise  would  have  done,  that 
is  to  be  considered  as  one  of  the  natural,  prob- 
able, or  necessary  consequences  resulting  from 
the  establishment  and  maintenance  of  the  way ; 
and  therfore  no  action  will  lie  for  such  In- 
juries as  for  a  tort,  but  the  damage  must  be  re- 
garded as  a  matter  contemplated  in  the  loca- 
tion of  the  road,  and  compensation  sought  for 
by  the  owner  of  the  property  in  the  way  point- 
ed out  by  statute.  Flagg  v.  Worcester,  13  Gray, 
601. 

The  statute  conferring  upon  the  owner  of  a 
house  which  Is  injured  by  the  ploughing  of  a 
ditch  In  the  road,  the  right  to  have  damages 
assessed  to  him  by  selectmen,  and  paid  by  the 
town,  does  not  take  away  his  common-law  rem- 
edy against  the  highway  surveyor,  but  Is  cu- 
mulative thereto.  Adams  v.  Richardson,  43  N. 
H.  212. 

The  construction  of  a  ditch  by  a  municipal 
corporation  for  the  draining  of  surface  water  ac- 
cumulating in  its  streets  will  be  enjoined  at  the 
suit  of  an  owner  of  land  upon  which  such  water 
will  be  thereby  directly  turned,  where  it  will 
result  in  permanent  injury  thereto.  Pettlgrew 
V.  Bvansvllle,  25  Wis.  223,  3  Am.  Rep.  50. 

When  neither  the  flow  of  water  upon  an  ad- 
joining owner's  land  is  increased,  nor  Its  force 
Increased,  by  the  fact  that  It  is  conducted  near 
to  it  by  a  tile  drain,  the  lower  owner  Is  not 
entitled  to  an  injunction.  Collins  v.  Keokuk, 
91  Iowa,  293,  59  N.  W.  202. 

Bquity  will  not  enjoin  highway  commissioners 
from  removing  a  culvert  in  the  public  highway, 
and  filling  up  the  space  with  dirt,  on  the  ground 
that  such  culvert  was  necessary  to  convey  the 
surface  water  collecting  on  the  owner's  prem- 
ises in  its  natural  course  of  drainage,  where  It 
does  not  appear  with  sufficient  certainty  that 
its  removal  would  result  in  an  injury  to  such 
landowner, — it  not  being  clearly  established  that 
the  water  naturally  flows  in  that  direction.  Bar- 
nard V.  Highway  Comrs.  172  111.  391,  50  N.  B. 
120,  Affirming  71  in.  App.  187. 

The  supreme  court  will  not  grant  a  mandamns 
to  compel  county  officials  to  comply  with  the 
decree  of  a  district  court,  enjoining  them  from 
discharging  drainage  water  through  ditches  on 
complainant's  land.  In  the  absence  of  anything 
to  show  that  the  duty  will  not  be  enforced  by 
the  district  court  in  due  course  of  law.  State 
ear  rel.  Happner  t.  Fillmore  County,  82  Neb. 
870,  49  N.  W.  769. 

One  whose  estate,  abutting  on  a  highway,  Is 
Injured  by  having  surface  water  ponded  in  front 
of  his  premises  as  the  result  of  an  unauthorised 
change  of  the  grade  of  such  highway,  caused  or 
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4one  by  the  town  council  or  surveyor  of  high- 
ways, is  not  entitled  to  a  writ  o£  mandamns  to 
have  the  former  grade  restored;  as  in  snch  a 
^ase  it  is  doubtful  as  to  whether  the  relator  has 
the  right  to  hare  the  street  restored  to  its 
former  grade ;  and  as  the  surveyor  of  highways 
is  merely  a  ministerial  officer,  who  has  no  power 
to  change  the  grade  of  the  street,  or  to  incur  in- 
debtedness for  the  purpose  of  changing  the 
jrrade ;  and  as,  in  such  a  case,  the  relator  has  an 
■adequate  legal  remedy.  Sweet  v.  Conley,  20  R. 
I.  381,  39  Atl.  326. 

Neither  a  mandate,  nor  an  injunction,  will  lie 
on  behalf  of  a  landowner  against  the  superin- 
tendent of  roads  or  the  board  of  commissioners, 
who  had,  under  a  law  providing  for  the  con- 
struction of  free  gravel  roads,  appropriated  a 
highway  for  that  purpose,  and  constructed  the 
road  in  such  a  manner  as  to  cut  through  a  nat- 
ural bridge  along  the  owner's  land,  whereby  it 
was  flooded  by  the  waters  of  a  stream,  in  the  ab- 
«ence  of  allegations  that  the  proceedings  under 
which  the  road  was  constructed  were  not  regu- 
lar and  valid,  and  that  full  damages  had  not 
been  duly  assessed  in  his  favor,  under  a  provi- 
sion in  the  law  for  the  assessing  of  such  dam- 
Ages  and  affording  landowners  the  opportunity 
to  present  claims.  State  ea  rel.  Robinson  v. 
Hanna,  Q7  Ind.  469. 

b.  Who  may  sue, 

A  right  of  action  for  damages  to  land  from 
the  cutting  of  a  ditch  by  a  municipal  corpora- 
tion in  the  exercise  of  its  legitimate  govern- 
mental powers  accrues  to  the  person  owning 
the  land  at  the  time  of  such  cutting,  and  does 
cot  pass  to  his  vendee  on  a  subsequent  sale  of 
the  land.  Huntsvllle  v.  Bwing,  116  Ala.  676,  22 
«o.  9S4. 

Damage  result  big  from  a  diversion  of  surface 
water  from  a  highway  into  an  alley  can  only  be 
recovered  by  the  owner  of  the  land  to  which 
the  right  of  an  alley  is  appurtenant,  and  the 
•owner  of  that  land  cannot  extend  the  right  to 
•other  land  afterwards  purchased.  Kensington  v. 
TVood,  10  Pa.  98,  49  Am.  Dec.  582. 

For  a  permanent  injury  to  a  lot  by  a  gully 
made  by  water  flowing  on  the  lot  from  a  street 
'by  reason  of  Improper  grading,  which  gully  was 
made  prior  to  a  sale  of  the  premises,  and  which 
now  carries  off  the  water,  the  cause  of  action 
Accrues  to  the  former  owner,  and  does  not  de- 
volve upon  the  purchaser.  Ortwine  v.  Balti- 
more, 16  Md.  387. 

A  landowner  cannot  recover  for  injury  there- 
to from  flooding,  caused  by  changes  in  the  grade 
of  a  street  by  a  municipal  corporation,  made 
prior  to  his  purchase.  Work  of  this  character 
is  of  a  permanent  nature,  and  a  right  of  action 
for  such  damages  is  in  the  party  who  owned  the 
land  when  the  work  was  done,  and  does  not 
pass  to  his  grantee.  Elgin  v.  Welch,  16  111. 
App.  488. 

A  municipal  corporation  is  not  liable  to  a  sub- 
sequent purchaser  of  land  for  permanent  in- 
juries thereto  from  overflow  and  washing  caused 
by  the  negligent  manner  in  which  the  city  de- 
vised the  plan  and  executed  the  work  of  re- 
grading  an  alley  and  constructing  a  gutter 
therein,  and  a  connecting  culvert  across  a  high- 
way, since  the  improvement  is  of  such  a  char- 
scter  that  it  cannot  be  abated,  and  an  action 
therefore  accrued  to  the  owner  at  the  time  the 
work  was  done.  Stein  v.  Lafayette,  6  Ind«  App. 
-414,  88  N.  B.  912. 

A  purchaser  of  land  along  which  a  ditch  had 
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been  previously  constructed  by  a  municipal  cor- 
poration for  drainage  purposes  is  entitled  to  re- 
cover damages,  in  case  of  overflow,  only  for  the 
special  injury  he  suffers  by  reason  of  the  failure 
of  the  municipality  to  exercise  reasonable  care, 
skill,  and  diligence  in  keeping  the  ditch  in  prop- 
er condition.  Huntsvllle  v.  Bwhig,  116  Ala. 
576.  22  So.  084. 

Where  the  change  in  the  grade  of  a  street 
injures  an  abutting  lot  by  casting  surface  water 
thereon,  and  the  lot  is  held  by  a  tenant  for  life, 
and  another  is  entitled  to  the  remainder  in  fee, 
and  both  of  such  persons  interested  in  the  lot 
are  engaged  in  a  mercantile  business  as  part- 
ners, using  a  storeroom  upon  the  lot,  which 
storeroom  is  permanently  injured  by  the  surface 
water,  such  persons  cannot  recover  in  the  same 
action  for  damage  done  to  the  life  estate,  the 
remainder,  and  the  joint  mercantile  business  by 
raising  the  grade  of  the  street  and  causing  the 
surface  water  to  flow  on  the  lot  Yeager  v. 
Fairmont,  43  W.  Va.  259,  27  S.  B.  234. 

A  town  may  sue  in  its  corporate  name  to  re- 
strain the  county  authorities  of  the  town  and 
other  towns  from  discharging  surface  water 
upon  certain  low  lands  within  its  limit,  to  the 
Injury  of  highways  and  bridges,  under  a  stat- 
ute authorizing  a  town  to  sue  and  be  sued  in 
Its  corporate  name.  Merritt  Twp.  v.  Harp 
(Mich.)  9  Det  L.  N.  302,  91  N.  W.  156. 

A  municipality  is  entitled  to  the  same  relief 
with  regard  to  the  unlawful  obstruction  of  sur- 
face water  that  an  individual  would  be.  Frank- 
lin V.  Durgee,  71  N.  H.  186,  58  L.  R.  A.  112, 
51  Atl.  911. 

c.  LiahUit}/. 

There  can  be  no  recovery  by  a  landowner  for 
the  negligent  maintenance  of  a  ditch  by  a  coun- 
ty upon  or  near  a  public  highway,  as  a  result 
of  which  surface  water  is  diverted  and  land 
overflowed,  in  the  absence  of  an  express  stat- 
ute imposing  liability  therefor.  Stocker  v. 
Nemaha  County  (Neb.)  93  N.  W.  721. 

A  county  is  not  liable  for  an  injury  caused 
by  the  flooding  of  adjacent  lands  in  the  erection 
by  its  agents  of  a  county  jail,  in  the  absence  of 
express  or  Implied  statutory  provisions  im- 
posing liability  for  the  torts  of  its  officers  or 
agents.  Downing  v.  Mason  County,  87  Ky.  208, 
8  S,  W.  264. 

Where  officers  of  a  municipality,  without  au- 
thority from  it,  grade  a  street,  and  thereby  in- 
terfere with  the  drainage  of  adjoining  land, 
they  are  trespassers,  and  will  be  subjected  to 
nominal  damages,  even  though  the  work  is  bene- 
ficial to  the  property.  Clay  v.  Board,  85  Mo. 
App.  237. 

Commissioners  of  highways  are  individually 
liable  if  they  cast  surface  water  from  the  high- 
way onto  the  land  of  an  adjoining  proprietor. 
Tearney  v.  Smith,  S6  111.  891. 

A  municipal  corporation  is  not  liable  for  dam- 
ages from  the  negligence  of  its  supervisors  in 
establishing  a  drain,  nor  for  the  improvement 
of  a  highway,  but  for  some  private  purpose,  as 
the  drainage  of  private  lands.  Oftelie  v.  Ham- 
mond, 78  Minn.  275,  80  N.  W.  1123. 

A  ditch  constructed  by  the  town  marshal,  and 
accepted  and  paid  for  by  the  town,  will  be  held 
to  have  been  done  under  the  authority  of  the 
town,  so  as  to  render  It  liable  for  injuries  re- 
sulting from  its  wrongful  construction.  Thorn- 
town  V.  Fugate,  21  Ind.  App.  537,  52  N.  B. 
763. 

A  municipality  is  not  liable  for  the  flooding 
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of  lands  by  an  insufficient  ditch  constructed 
along  the  highway  by  Its  agents  without  proper 
authority.  Atcheson  ▼.  Portage  La  Prairie 
Rural  Municipality,  10  Manitoba  L.  R.  30. 

A  municipal  corporation  is  not  liable  for  dam- 
ages to  property  by  the  backing  of  surface  water 
because  of  the  damming  of  a  well-defined  chan- 
nel through  which  such  water  was  wont  to  flow, 
due  to  the  grading  of  a  street  to  a  greater  height 
than  the  official  grade  called  for  by  the  con- 
tract, although  such  increase  of  grade  was  made 
under  the  erroneous  grade  lines  and  levels  fur- 
nished by  the  city  engineer  and  surveyor,  which 
the  contractor  followed,  where  neither  contem- 
plated nor  called  for  by  the  supervisors;  since 
the  surveyor  and  state  superintendent,  deriving 
their  powers  as  to  the  subject-matter  from  ex- 
press provisions  of  law,  and  not  from  the  order 
or  direction  of  the  board  of  supervisors,  are  the 
servants  of  the  law,  and  not  of  the  supervisors. 
Sievers  v.  San  B'rancisco,  115  Cal.  648,  47  Pac. 
687. 

A  city  is  not  rendered  liable  to  one  snstainlng 
personal  injuries  because  of  the  neglect  of  an 
independent  contractor,  in  grading  a  street,  to 
remove  surface  water  and  sewage,  by  Its  failure 
to  include  in  the  contract  for  the  improvement 
a  provision  that  the  contractor  care  for  and  re- 
move all  surface  water,  drainage,  and  sewage 
interfered  with  or  impeded  by  reason  of  the 
grading  of  the  street.  White  v.  New  York,  15 
App.  Div.  440,  44  N.  T.  Supp.  464. 

A  municipal  corporation  is  not  responsible 
for  the  acts  of  its  street  commissioner  in  turn- 
ing water  from  the  street  onto  the  property  of 
adjoining  proprietors.  Judge  v.  Merlden,  88 
Conn.  90. 

But  Judfice  V.  Merlden  is  explained  in  Mootry 
V.  Danbury,  45  Conn.  550,  29  Am.  Rep.  703,  in 
a  way  to  relieve  it,  in  part,  of  its  apparent  con- 
flict with  the  course  of  authorities  elsewhere. 

d.  Damages, 

In  an  action  against  a  municipal  corporation 
for  injury  to  private  property  from  the  flowage 
of  surface  water  thereon  caused  by  the  negli- 
gent construction  of  a  sewer,  only  the  damages 
naturally  and  proximately  resulting  from  the 
flooding  of  the  land,  the  amount  of  which  has 
been  established  in  dollars  and  cents,  should  be 
taken  into  account.  Magarlty  v.  Wilmington,  5 
Houst   (Del.)  630. 

In  an  action  against  a  municipal  corporation 
for  consequential  damages  resulting  to  a  clti- 
sen  by  the  undermining  of  the  wall  to  his 
house  by  water,  due  to  the  negligence  of  the  city 
in  executing  the  work  of  grading  a  street  and 
sidewalk,  only  such  actual  damages  as  are  the 
natural  and  proximate  result  of  the  negligence, 
and  which  have  been  reduced  to  dollars  and 
cents,  can  be  recovered.  Benson  v.  Wilmington, 
9  Houst   (Del.)  369,  32  Atl.  1047. 

Damages  to  the  extent  only  of  the  actual  In- 
jury, where  the  acts  complained  of  were  done 
without  malice  and  by  color  of  authority,  are 
recoverable  for  digging  trenches,  or  removing 
earth  from  and  causing  a  flow  of  water  over 
land.  In  repairing  an  adjoining  highway.  Berry 
V.  Vreeland.  21  N.  J.  L.  183. 

Prospective  damages  cannot  be  recovered 
against  a  municipality  for  an  overflow  of  ad- 
joining land  caused  by  the  insufficient  character 
of  its  gutters,  where  the  defect  can  be  easily 
remedied,  thereby  rendering  the  injury  tem- 
porary.   Carson  v.  Springfield,  63  Mo.  App.  289. 

In  an  action  for  injury  to  an  owner's  land 
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from  overflow  caused  by  the  negligence  of  a 
municipal  corporation  In  so  grading  and  paving 
a  public  street  as  to  obstruct  the  flow  of  sur- 
face water  therefrom,  the  jury  are  the  proper 
judges  to  ascertain  and  declare  from  the  evi- 
dence as  presented  what  damages,  if  any,  the 
landowner  has  sustained,  and  the  extent  and 
amount  thereof;  and  their  verdict  will  not  be 
set  aside  as  excessive  merely  because  none  of  the 
witnesses  had  expressed  an  opinion  estimating 
the  damages  at  as  large  a  sum  as  the  jury 
awarded.    Princeton  v.  Gleske,  98  Ind.  102. 

It  Is  for  the  jury  to  say,  as  best  they  can 
from  the  evidence,  how  much  of  the  whole 
amount  of  damage  to  land  from  flooding  was 
caused  by  the  construction  by  a  municipal  cor- 
poration of  a  concrete  sidewalk,  as  distin- 
guished from  that  done  by  drainage  In  its  nat- 
ural course;  and.  In  an  action  against  the  mu- 
nicipal corporation  for  such  damages,  It  is  not 
proper  to  Include  any  portion  due  to  other 
causes  for  which  It  is  not  liable.  Elgin  v. 
Welch,  16  111.  App.  483. 

In  an  action  fcr  injuries  to  an  owner's  land 
from  overflow  caused  by  the  negligent  manner 
In  which  a  municipal  corporation  graded  and 
completed  a  permanent  improvement  of  a  pub- 
lic street,  all  damages,  past  and  prospective, 
may  be  recovered,  and  for  fresh  damages  re- 
sulting from  the  same  cause  a  second  action 
will  not  lie.  North  Vernon  v.  Voegler,  103  Ind- 
314,  2  N.  E.  821. 

The  measure  of  damages  for  the  act  of  a  city 
in  turning  drains  for  surface  water  into  a  ditch 
which  had  been  washed  out  in  a  public  highway, 
and  removing  an  obstruction  therein  in  such  a 
manner  that  the  ditch  was  washed  wider,  and 
undermined  property  of  an  abutting  owner,  is 
the  injury  which  was  caused  by  Its  negligence 
or  wrongful  acts,  and  not  the  difference  in  the 
value  of  the  property  before  the  acts  were 
committed  and  at  any  time  during  a  series  of 
years  afterwards.  Podhalsky  v.  Cedar  Rapids, 
106  Iowa,  543,  76  N.  W.  847. 

The  owner  of  premises  is  entitled  to  recover 
damages  for  injuries  to  her  property  and  health 
from  a  continuing  nuisance  created  by  the  flll- 
ing  of  streets  and  rnising  of  catch-basins,  so  as 
to  render  useless  drains  already  established  and 
paid  for,  causing  to  flow  back  upon  such  prem- 
ises water  which  would  otherwise  have  been  car- 
ried off.    Toledo  V.  Lewis,  17  Ohio  C.  C.  588. 

In  an  action  against  a  municipal  corporation 
for  damages  to  a  lot  from  change  of  grade  of  a 
street,  the  measure  of  damages  Is  the  difference 
between  the  market  value  of  the  lot  immediately 
before  and  immediately  after  the  change  of 
grade.  McCray  v.  Fairmount,  46  W.  Va.  442, 
33  S.  B.  245. 

The  measure  of  damages  to  the  owner  of 
lands  from  the  failure  of  a  village  to  plan  for 
an  extension  to  the  full  width  of  a  highway, 
on  completion  of  Its  Improvement,  of  a  culvert 
previously  placed  therein  on  a  partial  Improve- 
ment thereof,  thus  shutting  off  the  natural 
drainage  of  adjoining  lands  so  as  to  flood  then» 
Is  the  difference  and  diminution  in  value  of  such 
lands  In  the  condition  they  were  in  before  such 
Improvement,  and  their  fair  value  as  they  will 
be  when  the  Improvement  Is  completed.  Martin 
v.  Bond  Hill,  7  Ohio  C.  C.  271. 

The  owner  of  a  building  damaged  by  the  flow- 
ing of  water  in  the  basement  thereof,  caused  by 
the  raising  of  the  grade  of  the  street  in  front  by 
the  city  without  providing  a  proper  sewer  Is 
not  entitled  to  recover  damages  for  the  incon- 
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▼enience  to  tenants  occupying  sach  building,  or 
injury  to  tbelr  personal  property,  but  Is  limited 
in  bis  recovery  to  tbe  Injury  to  tbe  building  or 
premises,  or  loss  sustained  by  bim  In  conse- 
quence of  the  flowage  of  tbe  water.  Dixon  t. 
Baker.  65  111.  518,  10  Am.  Rep.  591. 

In  an  action  for  injury  to  an  owner's  prop- 
erty caused  by  overdow  from  a  ditcb  constructed 
by  a  municipal  corporation  in  a  street,  be  is 
entitled  to  recover  only  sucb  a  sum  as  will  put 
bis  premises  In  as  good  condition  as  before  tbe 
fl'  oding.  together  witb  compensation  for  any 
loss  of  use  during  tbe  time  It  was  rendered  unfit 
for  occupation,  In  tbe  absence  of  proof  tbat  tbe 
damage  done  was  permanent  or  irreparable. 
Keitbsburg  v.  Simpson,  70  III.  App.  467. 

In  an  action  for  injury  to  an  owner's  lot  by 
*  reason  of  an  Increase  in  tbe  flow  of  water  over 
tbe  same  by  tbe  change  of  tbe  grade  In  a  street 
by  a  municipal  corporation,  sucb  owner  cannot 
recover  damages  for  breach  of  a  contract  by 
virtue  of  which  a  municipal  corporation  con- 
structed a  drain  so  as  to  carry  off  the  Increased 
flow,  but  which  drain  for  some  reason  failed  in 
times  of  heavy  rain  to  perform  tbat  service; 
but  he  can  recover  only  such  damages  as  have 
accrued  to  him  by  reason  of  tbe  Increase  In  the 
flow  of  water  over  and  above  that  which  flowed 
before  tbe  change  of  the  grade  was  made. 
Bloomingtou  v.  Burke,  12  111.  App.  814. 

A  municipal  corporation  is  not  liable  for  In- 
Jury  to  tbe  arm  of  an  individual  by  scalding  in 
hot  water  which  be  was  using  while  picking 
chickens  in  a  building  that  collapsed  by  reason 
of  tbe  flooding  of  the  cellar  with  water,  caused 
by  a  failure  of  tbe  city  to  provide  sufficient 
catch-basins  and  sewers  to  carry  off  tbe  surface 
water.  The  collapse  of  tbe  building  under 
such  circumstances  was  not  such  a  result  as 
could  have  reasonably  been  anticipated  or  fore- 
seen, and  the  injury  cannot  be  regarded  as  the 
proximate  or  natural  result  of  such  negligence. 
Peoria  v.  Adams,  72  III.  App.  662. 

In  an  action  against  a  city  for  negligently 
allowing  a  lot  to  be  flooded  by  surface  water, 
evidence  as  to  costs  of  repairs  to  houses  thereon 
must  be  confined  to  repairs  of  defects  directly 
caused  by  the  water,  and  evidence  of  injuries 
and  depredations  of  trespassers  is  irrelevant. 
Macon  v.  Dannenberg,  113  Ga.  1111,  89  S.  B. 
446. 

In  an  action  for  damages  to  land  from  tbe 
overflowing  thereof  by  rain  water,  due  partly  to 
the  grrading  of  the  street  and  partly  to  tbe  un- 
skilful and  negligent  construction  of  a  sewer, 
tbe  increased  value  of  the  land  from  the  grad- 
ing of  tbe  street  may  be  set  off  against  tbe 
damages  occasioned  by  such  grade,  but  cannot 
be  set  off  against  tbe  damages  occasioned  by  the 
sewer.    Atlanta  v.  Word,  78  Ga.  276. 

In  an  action  against  a  city  to  recover  dam- 
ages for  Injury  to  an  owner's  property  by  an 
overflow  of  water  caused  by  the  making  of  a 
fill  by  the  city,  tbe  amount  of  tbe  appreciation 
in  value  of  such  property  by  reason  of  the  Im- 
provement cannot  be  deducted  from  the  dam- 
ages suffered  by  reason  of  such  overflow.  Cov- 
ington V.  Ulricb,  14  Ky.  L.  Rep.  302. 

In  an  action  by  a  property  owner  against  a 
city  for  negligently  grading  its  streets  and  rais- 
ing them  above  tbe  level  of  the  plaintiff's  prop- 
erty, and  thereby  closing  up  the  natural  outlet 
.  of  surface  water,  and  also  for  negligently  con- 
structing a  sewer  and  closing  up  tbe  manhole 
so  as  to  let  tbe  water  accumulate  upon  bis  prop- 
erty, the  city  cannot  offset  tbe  benefits  accruing 
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to  tbe  property  owners  by  the  construction  of 
tbe  streets  and  sewers,  where  It  does  not  appear 
tbat  such  benefits  were  special  to  tbe  property 
in  question,  and  not  general.  Dallas  v.  Cooper 
(Tex.  Civ.  App.)  34  8.  W.  321. 

In  a  suit  for  damage  done  to  a  town  lot  by 
ditching  adjacent  to  it,  it  was  held  competent 
for  the  defendant  to  prove  that  the  lot  had  been 
benefited  by  tbe  ditching.  Where  land  Is  taken 
absolutely,  the  benefit  to  the  land  adjoining 
cannot  be  offset  against  tbe  value  of  tbe  land 
taken.  But  where  the  land  is  not  taken  abso- 
lutely, btft  is  only  damaged,  tbe  benefit  result- 
ing to  one  portion  of  the  land  by  the  act  com- 
plained of  may  be  offset  against  the  injury  re- 
sulting from  the  same  act  to  another  portion 
of  the  land.  Allen  v.  Paris,  1  Tex.  App.  Civ. 
Cas.  (White  &  W.)  |  885,  p.  506. 

A  landowner  cannot  recover  for  injury  to  bis 
land  from  flooding  on  the  ground  tbat  township 
officers  neglected  to  clean  out  a  highway  ditcb 
through  which  his  surface  water  naturally 
flowed,  but  opened  another  ditch,  causing  an  In- 
creased flow  on  bis  premises,  where  the  evidence 
falls  to  show  that  he  was  injured  thereby.  Chit- 
tick  V.  Lake,  43  111.  App.  632. 

e.  Limitation, 

The  California  statute  of  limitations  applica- 
ble to  trespass  on  real  estate  governs  In  case  of 
the  overflowing  of  lands  by  the  stopping  up  of 
a  highway  of  a  natural  water  course  carrying 
off  surface  water.  Connlff  v.  San  Francisco,  67 
Cal.  45,  7  Pac.  41. 

The  statute  of  limitations  begins  to  run  in 
favor  of  a  city  at  tbe  time  of  the  construction 
by  it  of  a  pavement  in  the  nature  of  a  perma- 
nent improvement,  which  changed  the  grade,  re- 
sulting in  the  discharge  of  surface  water  upon 
adjacent  property.  Hay  v.  Lexington,  24  Ky. 
L.  Rep.  1495,  71  S.  W.  867. 

Where  a  recovery  against  a  city  is  sought  for 
damages  occasioned  to  plaintiff's  property  as 
the  result  of  water  and  sewage  being  forced 
upon  the  property,  during  rains,  by  means  of 
embankments  negligently  constructed  by  the 
city,  the  cause  of  action  against  the  city  ac- 
crued at  the  time  when  the  property  was  dam- 
aged by  being  flooded,  and  not  at  tbe  time  of  the 
erection  of  the  embankments,  within  tbe  mean- 
ing of  tbe  charier  of  tbe  city,  which  provides 
that  no  suit  for  damages  of  any  kind  shall  be 
sustained  against  the  city,  unless  sucb  suit 
is  instituted  within  three  months  next  after  tbe 
accrual  of  the  cause  of  action.  Dallas  v.  Yonng 
(Tex.  Civ.  App.)  28  S.  W.  1036, 

A  person  whose  property  is  damaged  by  the 
unlawful  discharge  of  surface  water  thereon 
from  tbe  streets  of  a  city  is  not  barred  by 
the  statute  of  limitations,  bec&use  be  has  not 
brought  his  action  within  tbe  period  of  limita- 
tion after  tbe  first  damage  was  done,  from  re- 
covering for  damages  occurring  within  such 
period.  Kansas  City  v.  Frobwerk.  10  Kan.  App. 
120,  62  Pac.  4S2. 

Tbe  statute  of  limitations  does  not  begin  to 
run  upon  a  right  of  action  for  damages  at  the 
time  of  tbe  completion  of  Improving  a  street, 
whereby  the  natural  flow  of  tbe  surface  water 
was  changed  so  as  to  flow  upon  private  property 
to  its  damage,  as  such  injury  is  a  continuing 
one,  the  city  at  all  times  having  tbe  legal  right, 
and  being  under  tbe  legal  duty,  to  terminate 
the  cause  of  injury.     Jhid. 

A  cause  of  action  against  a  city  for  damages 
caused  by  the  collection  of  large  quantities  of 
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surface  waters  In  the  streets,  caused  by  paying 
and  grading  and  throwing  them  on  private  prop- 
erty does  not*  where  the  Improvement  itself  is 
lawful  and  wholly  on  city  property,  accrue  as 
soon  as  the  work  is  done,  but  only  after  water 
has  been  carried  and  discharged  on  such  private 
property.     Id.  10  Kan.  App.  116,  62  Pac.  262. 

An  action  for  injury  to  land  from  overflow 
caused  by  the  over  taxing  of  a  main  drain  con- 
structed by  a  municipal  corporation  as  an  out- 
let for  surface  waters,  by  the  subsequent  con- 
struction of  lateral  drains  and  the  grade  of 
streets,  is  not  barred  by  the  statute  df  limita- 
tion, where  it  does  not  appear  that  the  lateral 
drains  and  other  improvements  were  construct- 
ed six  years  prior  to  the  commencement  of  the 
action,  although  a  longer  time  has  elapsed  since 
the  construction  of  the  main  ditch.  Lebanon  v. 
Twiford,  13  Ind.  App.  884,  41  N.  B.  844. 

XI.  Altandonment  of  drain. 

A  municipal  corporation  may  abandon  a  sur- 
face-water drain  which  It  has  once  established. 
Atchison  V.  Challlss,  9  Kan.  603.  (It  is  sug- 
gested that  liability  would  depend  on  whether 
the  owner  of  premises  would  be  left  In  a  worse 
condition  than  if  no  drain  had  been  con- 
structed.) 

Municipal  corporations  have  full  power  and 
discretion  in  grading  or  filling  up  their  streets, 
and  need  make  no  provision  for  carrying  oif  the 
surface  water  of  adjoining  lands,  or  against  its 


backflow  upon  such  lands;  and  when  it  ha» 
made  such  provision  by  a  sewer  or  a  drain,  it 
may  discontinue  or  abandon  the  same  if  suclfe 
owners  are  left  in  no  worse  condition  than  they 
would  have  been  in  if  the  sewer  or  drain  ha<f 
never  been  made.  Waters  v.  Bay  View,  61  Wli^ 
642,  21  N.  W.  811. 

A  city  is  not  liable  for  failure  to  provide^ 
means  for  carrying  off  surface  water  collecting- 
on  private  property ;  and  when  it  has  done  so  by 
the  gutters  and  sewers  of  a  street,  and  subse- 
quent changes  in  the  grade  of  such  street  have^ 
rendered  such  means  useless,  the  city  is  not  lia- 
ble for  failure  to  provide  new  means  for  the* 
same  purpose.  Henderson  v.  Minneapolis,  8^ 
Minn.  319,  20  N.  W.  822. 

Where  the  city  accepted  annexed  territory 
and  its  roads  in  the  condition  in  which  they  - 
were  at  the  time  of  the  anexatlon,  including- 
the  means  provided  for  carrying  off  the  sur- 
face  water  collecting  on  the  street,  which,  al- 
though not  natural  water  courses,  had  at  least 
the  weight  of  long-continued  sanction  of  locaf 
officials  in  deciding  what  was  necessary  to  pre- 
serve the  highways ;  and  where  the  city  destroys- 
'  these  means,  and  diverts  the  natural  course  of 
the  water  collecting  on  the  street  by  crossings 
or  ditches,  thereby  throwing  it  on  the  land  of 
a  private  owner,  if,  in  the  opinion  of  the  Jury, 
It  was  carelessly  or  negligently  done,  the  city  i» 
liable.  Rohrer  v.  Harrisburg,  20  Pa.  Super.  Ct. 
543. 
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1.  Tbe  public  use,  for  tbe  prescriptive 
period,  of  a  patb  alouff    a    rallrond 

rlffbt  of  rvay,  with  the  knowledge,  acqui- 
escence, and  consent  of  the  railway  company, 
gives  the  public  no  prescriptive  right  to  trav- 
el there,  where  the  statutes  limit  the  use  to 
which  a  railroad  company  can  devote  its  right 
of  way  to  the  purposes  for  which  it  was  con- 
demned, and  allow  the  condemnation  of  rights 
of  way  across  the  railroad  right  of  way  only 
when  it  can  be  done  without  hindrance  to  the 
use  for  which  the  property  was  acquired  by 
the  railroad  company. 

2.  A  railroad  company  wKlcK  permits 
the  public  to  use  Itn  riff  lit  of  way  for 
travel  ou  foot  at  a  particular  place  so 
continuously  and  frequently  as  to  result  in  a 
well-beaten  and  clearly  defined  path,  plain 
and  open,  is  bound  to  use  ordinary  care  not 
to  maintain  pitfalls  or  unsafe  conditions 
which  may  result  in  injury  to  one  attempt- 


ing to  use  the  path  relying  on  the  safety  sug- 
gested by  the  implied  invitation  arising  fronk 
the  visible  conditions. 

3.  One,  unacunalnted  'wltli  the  place^ 
who  attempts  to  use  a  path  along  a. 
railroad  right  of  way  In  reliance  on  the  in- 
vitation implied  from  its  well-worn  condition, 
may  hold  the  company  liable  in  case,  without 
negligence  on  his  part,  he  falls  into  an  un- 
guarded and  unmarked  cut  at  right  angle» 
with  the  path,  and  is  Inlured. 

4.  The  Jury  must  decide,  upon  all  the 
circumstances  of  the  case,  whether  or 
not  one  is  negligent  who,  without  acquaint- 
ance with  the  place  attempts  to  use  a  well- 
worn  path  along  a  railroad  right  of  way,  and 
falls  into  an  unguarded  cut  across  the  path,, 
and  is  injured. 

5.  "Where  a  railroad  company,  1a 
crossing  the  tracks  of  another  com- 
pany at  a  place  where  the  public  has  been  ac- 
customed to  use  a  footpath  along  the  right  of 
way,  makes  a  deep  cut  which  renders  the 
path  dangerous,  both  companies  may  be  sued 
Jointly  in  case  no  precaution  is  taken  by 
either  to  warn  persons  attempting  to  use  the 
^ath  of  the  danger,  so  that  a  person  falls  into 
the  cut  to  his  Injury. 

(November  27,  1003.) 


Note. — For  another  case  in  this  series  as  to 
effect  of  public  use  of  footpath  along  railroad 
right  of  way,  see  Pennsylvania  R.  Co.  v.  Ham- 
mill,  24  L.  R.  A.  531. 

As  to  implied  license  to  use  railroad  track  as 
pathway,  see  Anderson  v.  Chicago,  St  P.  M.  & 
05  L.  R.  A. 


O.  R.  Co.  23  L.  R.  A.  203 ;  Ward  v.  Southern  P. 
Co.  23  L.  R.  A.  715 ;  and  Thomas  v.  Chicago,. 
M.  &  St  P.  R.  Co.  39  U  R.  A.  899. 

As  to  effect  of  long  use  of  well-defined  path 
across  railroad,  see  Chenery  v.  Fitchburg  R. 
Co.  22  L.  R.  A.  676. 
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APPEAL  by  the  defendant  railroad  com- 
panies from  a  judgment  of  the  Common 
Pleas  Circuit  Court  for  Greenwood  Coimtj 
in  favor  of  plaintiff  in  an  action  brought  to 
recover  damages  for  the  alleged  negligent 
killing  of  his  intestate.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr,  F.  Barron  Grier,  for  appellant 
Charleston  &  Western  Carolina  Railway 
Company: 

The  allegations  of  the  complaint  do  not 
show  that  this  defendant  owed  any  duty  to 
the  deceased. 

A  plaintiff  must  state  in  his  complaint  all 
of  the  facts  showing  his  right,  and  an  inva- 
sion of  this  right  by  the  defendant. 

Oliver  v.  Columbia,  N.  d  L,  R,  Co,  65  S. 
C.  641,  33  S.  E.  684;  Chalmera  v.  Olenn,  18 
S.  C.  469;  Dom  v.  Georgia,  C,  d  N,  R,  Co. 
68  S.  C.  367,  36  S.  E.  654;  Tompkins  v. 
Augusta  d  K.  R.  Co,  33  S.  C.  216,  11  S.  E. 
692;  16  Am.  &  Eng.  Enc.  Law,  p.  411. 

The  road  cannot  dispose  of  its  right  of 
way  or  any  part  thereof  for  any  purpose. 

Central  R,  Co.  v.  Brinson,  70  Ga.  207; 
East  Alabama  R,  Co.  v.  Doe  ex  dem,  Yis- 
scher,  114  U.  S.  340,  29  L.  ed.  136,  5  Sup. 
Ct.  Rep.  869. 

Therefore  the  public  cannot  acquire  by 
prescription  any  such  right. 

19  Am.  &  Eng.  Enc.  Law,  p.  24;  Boggero 
V.  Southern  R,  Co.  64  S.  C.  104,  41  S.  E. 
819;  Bailey  v.  Cray,  63  S.  C.  514,  31  S.  E. 
354. 

One  is  under  no  duty  to  a  mere  trespasser 
to  keep  his  premises  safe,  though  the  latter 
is  an  infant. 

16  Am.  &  Eng.  Enc.  Law,  p.  413;  Bmalley 
V.  Southern  R.  Co,  57  S.  C.  253,  35  S.  E. 
489;  3  Elliott,  Railroads,  §  1253;  Jones  v. 
Charleston  d  W.  C,  R,  Co,  61  S.  C,  556,  39 
S.  E.  758. 

The  position  occupied  by  deceased  was 
that  of  a  bare  licensee. 

Sweeny  v.  Old  Colony  d  N.  R,  Co.  10 
Allen,  368,  87  Am.  Dec.  644;  Bennett  v. 
Louisville  d  N.  R,  Co.  102  U.  S.  577,  26  L. 
ed.  235;  3  Elliott,  Railroads,  §  1250;  Evans- 
ville  d  T.  H.  R.  Co.  v.  Orifjin,  100  Ind.  221, 
50  Am.  Rep.  783. 

The  owner  of  premises  is  imder  no  legal 
duty  to  keep  them  free  from  pit  falls  or  ob- 
structions for  the  accommodation  of  those 
who  go  upon  or  over  them  for  their  own  con- 
venience or  pleasure,  even  when  this  is  done 
with  his  permission. 

Wood,  Railroads,  1462;  Little  Schuylkill 
Nov.  R,  d  Coal  Co,  v.  Norton,  24  Pa.  465, 
64  Am.  Dec.  672;  19  Am.  &  Eng.  Enc.  Law, 
pp.  935-937;  Illinois  C,  R.  Co,  v.  Godfrey, 
71  111.  600,  22  Am.  Rep.  114;  Sweeny  v.  Old 
Colony  d  N,  R,  Co.  10  Allen,  373.  87  Am. 
Dec.  644;  Hickey  v.  Boston  d  L.  R.  Co,  14 
Allen,  429;  Philadelphia  d  R,  R.  Co.  v. 
(^  L.  R.  A. 


Hummell,  44  Pa.  376,  84  Am.  Dec.  467; 
Gillis  y.  Pennsylvania  R,  Co,  69  Pa.  129,  98 
Am.  Dec  317;  Savannah,  F.  d  W.  R.  Co.  v. 
Beavers,  113  Ga.  398,  54  L.  R.  A.  314,  39 
S.  E.  82;  Benson  v.  Baltimore  Traction  Co. 
77  Md.  636,  20  L.  R.  A.  714,  39  Am.  St. 
Rep.  436,  26  Atl.  973;  Ryan  v.  Towar,  128 
Mich.  463,  56  L.  R.  A.  310,  92  Am.  St.  R«p. 
481,  87  N.  W.  644;  AldHoh  v.  Wright,  63 
N.  H.  398,  16  Am.  Rep.  339. 

One  who  so  enters  must  take  the  prem- 
ises as  he  finds  them,  and  cannot  hold  the 
company  liable  unless  injured  by  the  active 
negligence  of  the  company. 

Jones  V.  Charleston  d  W,  C,  R.  Co.  61  S. 
C.  656,  39  S.  E.  758;  Pomponio  v.  New  York, 
N.  H.  d  H,  R,  Co.  66  Conn.  528,  32  L.  R.  A. 
533,  50  Am.  St.  Rep.  124,  34  Atl.  491; 
Byrne  v.  New  York  C.  d  H.  R.  R.  Co.  104 
N.  Y.  362,  68  Am.  Rep.  512,  10  N.  E.  639; 
Dorn  v.  Georgia,  C.  d  N.  R,  Co,  58  S.  C. 
364,  36  S.  E.  654;  Cobb  v.  Cater,  59  S.  C. 
462,  38  6.  E.  114;  Thurston  v.  Hancock,  12 
Mass.  220,  7  Am.  Dec.  60;  Omaha  d  R.  Val- 
ley R.  Co.  V.  Martin,  14  Neb.  296,  16  N.  W. 
696;  Pittsburgh,  Ft.  W.  d  C.  R,  Co.  v.  Bing- 
ham, 29  Ohio  St.  364,  23  Am.  Rep.  751. 

The  cause  of  action  is  not  a  joint  one. 

Pom.  Rem.  &  Rem.  Rights,  2d  ed.  H  308; 
Howard  v.  Union  Traction  Co,  195  Pa.  391, 
45  Atl.  1076. 

Mr,  S«  J.  Simpsoiiy  also,  for  appellant 
Charleston  &  Western  Carolina  Railway 
Company. 

Mr,  T.  P.  Cotkran,  for  appellant  South- 
ern Railroad: 

The  Georgia,  Carolina,  &  Northern  Rail- 
way made  the  cut  and  established  the 
"pitfall,"  if  it  was  such,  and  is  alone 
liable  if  any  liability  exists. 

The  right  to  use  the  track  or  right  of  way 
of  a  railway  company,  longitudinally,  as  a 
footpath,  cannot  be  acquired  by  perscription. 

Thompson  v.  Louisville  d  N,  R,  Co,  110 
Ky.  973,  63  S.  W.  42;  19  Am.  &  Eng.  Enc 
Law,  p.  24;  Barker  v.  Richardson,  4  Bam. 
&  Aid.  579;  Bloodgood  v.  Mohawk  d  H. 
River  R,  Co.  18  Wend.  9,  31  Am.  Dec.  313; 
Taloott  V.  Pine  Grove  Twp,  1  Flipp.  129, 
Fed.  Cas.  No.  13,735;  Erie  d  N,  E,  R.  Co,  v. 
Casey,  26  Pa.  287;  Averill  v.  Southern  R. 
Co.  75  Fed.  737;  Central  R.  Co.  v.  Brinson, 
70  Ga.  207;  Mobile  d  0,  R,  Co.  v.  Postal 
Teleg,  Cable  Co,  101  Tenn.  62,  41  L.  R.  A. 
406,  46  S.  W.  571;  Mobile  d  0.  R.  Co,  v. 
Postal  Teleg,  Cable  Co.  76  Miss.  731,  45  L. 
R.  A.  223,  26  So.  370;  Sapp  v.  Northern  C. 
R,  Co.  61  Md.  116;  Ft.  Worth  d  R.  G,  R. 
Co.  V.  Jennings,  8  L.  R.  A.  180,  note,  76  Tex* 
373,  13  S.  W.  270;  Anderson  v.  Chicago,  St. 
P,  M.  d  0.  R,  Co.  87  Wis.  196,  23  L.  R.  A. 
207,  68  N.  W.  79 ;  Jones,  Easements,  p.  232, 
§§  2,  81;  Orena  v.  Santa  Barbara,  91  CaL 
631,  28  Pac.  268;  Hoadley  v.  San  Francisco, 
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60  Gal.  265;  Visdlia  v.  Jacob,  65  Gal.  435, 

62  Am.  Rep.  303,  4  Pac.  433;  People  v.  Pope, 

63  Gal.  450;  San  Frandaoo  v.  Bradbury,  92 
Gal.  414,  28  Pac.  803;  AroKer  v.  Salinas 
City,  93  Gal.  61,  16  L.  R.  A.  146,  28  Pac. 
839 ;  Southern  P.  Co.  v.  Hyatt,  132  Gal.  240, 

64  L.  R.  A.  622,  64  Pac.  272;  Thompson  v. 
Louisville  d  N.  R.  Co.  110  Ky.  973,  63  S.  W. 
42. 

The  same  principles  applicable  to  the  ac- 
quisition of  title  by  prescription  prevent  the 
acquisition  by  license  of  the  right  to  use  the 
railroad  track  or  right  of  way  as  a  foot- 
path. 

Haltiwanger  v.  Columbia,  N,  d  L.  R,  Co. 

64  S.  G.  7,  41  S.  E.  810;  3  Elliott,  Rail- 
roads, §  1260;  Izlar  v.  Manchester  d  A.  R. 
Co.  67  S.  G.  332,  36  S.  E.  683. 

The  intestate  was  a  trespasser,  and  the 
rule  declared  in  the  Haltiwanger  Case  ap- 
plies. If  the  intestate  was  a  licensee,  the 
Southern  Railway  owed  to  him,  under  the 
circumstances,  no  duty  of  guarding  that  cut. 

Pittsburgh,  Ft.  W.  d  C.  R.  Co.  v.  Bing- 
ham, 29  Ohio  St.  364,  23  Am.  Rep.  761 ;  Iz- 
lar V.  Manchester  d  A.  R.  Co.  67  S.  G.  339, 
35  S.  E.  683;  Hounsell  v.  Smyth,  7  G.  B.  N. 
S.  731;  McKone  v.  Michigan  C.  R.  Co.  51 
Mich.  601,  47  Am.  Rep.  596,  17  N.  W.  74; 
Murphy  v.  Brooklyn,  118  N.  Y.  676,  23  N. 
E.  887 ;  Neicdoll  v.  Young,  80  Hun,  364,  30 
N.  Y.  Supp.  84 ;  Union  Stock  Yards  d  Tran- 
sit Co.  v.  Rourke,  10  111.  App.  474;  Lingen- 
felter  v.  Baltimore  d  0.  S.  R.  Co.  164  Ind. 
49,  65  N.  E.  1021 ;  Sweeny  v.  Old  Colony  d 
N.  R.  Co.  10  Allen,  368,  87  Am.  Dec.  644; 
Chapman  v.  Rothwell,  El.  Bl.  k  El.  168; 
McCann  v.  Thilemann,  36  Misc.  146,  72  N. 
Y.  Supp.  1076;  Foster  v.  Portland  Cold 
Min.  Co.  62  G.  G.  A.  393,  114  Fed.  613; 
Redigan  v.  Boston  d  M.  R.  Co.  166  Mass. 
44,  14  L.  R.  A.  276,  31  Am.  St.  Rep.  520, 
28  N.  E.  1133;  Reardon  v.  Thompson,  149 
Mass.  267,  21  N.  E.  369;  Freer  v.  Cameron, 
4  Rich.  L.  228,  56  Am.  Dec.  663;  Cusick  v. 
Adams,  116  N.  Y.  65,  12  Am.  St.  Rep.  772, 
21  N.  E.  673 ;  Benson  v.  Baltimore  Traction 
Co.  77  Md.  636,  20  L.  R.  A.  714,  39  Am.  St. 
Rep.  436,  26  Atl.  973;  2  Thomp.  Neg.  § 
1705. 

Mr.  J.  I*.  Oleniif  for  appellant  Seaboard 
&  Roanoke  Railroad  Gompany: 

A  prescriptive  right  cannot  be  acquired  as 
against  a  railroad  company  by  the  use  of 
its  track. 

Boggero  v.  Southern  R.  Co.  64  S.  G.  104, 
41  S.  E.  819. 

The  unorganized  public  cannot  prescribe 
or  get  a  prescriptive  right. 

22  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  1189; 
Hankinson  v.  Charlotte,  C.  d  A.  R.  Co,  41 
S.  G.  1,  19  S.  E.  206. 

Plaintiff's  intestate,  having  no  prescrip- 
tive right  to  the  use  of  the  Golumbia  k 

65  L.  R.  A. 


Greenville  roadbed  as  a  pathway,  was  evi- 
dently using  the  same  as  a  trespasser,  or  at 
best  as  a  licensee.  He  must  use  it  at  his 
peril;  and  none  of  the  companies  were  under 
any  obligation  to  him,  except  to  refrain 
from  doing  him  any  wilful  or  wanton  in- 
jury. 

Smalley  v.  Southern  R.  Co,  67  S.  G.  243, 
35  S.  E.  489 ;  Redigan  v.  Boston  d  M.  R.  Co. 
165  Mass.  44,  14  L.  R.  A.  276,  31  Am.  St. 
Rep.  620,  28  N.  E.  1133;  Reardon  v.  Thomp- 
son, 149  Mass.  268,  21  N.  E.  369;  Lingen- 
felter  v.  Baltimore  d  0.  S.  W.  R.  Co.  164 
Ind.  49,  66  N.  E.  1021 ;  Sweeny  v.  Old  Col- 
ony d  N.  R,  Co.  10  Allen,  372,  87  Am.  Dec. 
644;  Lary  v.  Cleveland,  C.  C.  d  L  R.  Co.  78 
Ind.  323,  41  Am.  Rep.  672;  Memphis  d  C. 
R.  Go.  V.  Womack,  84  Ala.  149,  4  So.  618; 
Omaha  d  R.  Valley  R.  Co.  v.  Martin,  14 
Neb.  296,  16  N.  W.  696. 

The  action  cannot  be  maintaiAed  against 
the  defendants  jointly. 

16  Enc.  PI.  &  Pr.  p.  740;  Langhome  v. 
Richmond  R.  Co.  91  Va.  369,  22  S.  E.  159; 
Trowbridge  v.  Forepaugh,  14  Minn.  133,  Gil. 
100;  Howard  v.  Union  Traction  Co.  196  Pa. 
396,  46  Atl.  1076. 

Messrs.  Oraydon  ft  Giles  and  Williain 
N.  Gxaydon  for  respondent. 

Woods,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff,  as  administrator  of  John  E. 
Partlow,  instituted  this  suit  for  damages, 
alleging  his  intestate  was  killed  by  falling 
into  a  railroad  cut  in  the  town  of  Green- 
wood, and  that  the  accident  was  due  to  the 
joint  negligence  of  the  defendants.  The  de- 
fendants demurred  on  the  ground  that  the 
complaint  fails  to  state  facts  sufficient  to 
constitute  a  cause  of  action.  The  demurrer 
of  the  town  of  Greenwood  was  sustained, 
and  the  plaintiff  did  not  appeal.  The  sep- 
arate demurrers  of  the  three  railroad  com- 
panies were  overruled,  and  they  have  all  ap- 
pealed. 

The  appeal  involves  no  question  concern- 
ing the  incorporation,  sales,  and  leases  of 
the  several  railroads,  which  are  set  out  in 
the  complaint,  and  no  reference  need  be 
made  to  them.  The  following  statement 
contains  all  the  allegations  of  the  complaint 
necessary  to  the  discussion  of  the  questions 
involved : 

The  Golumbia  &  Greenville  Railroad  was 
built  in  1862  from  Golumbia  to  Greenville, 
and  is  owned  and  operated  by  defendant 
Southern  Railway  Gompany.  The  Gharles- 
ton  &  Western  Garolina  Railroad  was  built 
in  1882  from  Augusta,  Georgia,  to  Spartan- 
burg. The  Georgia,  Garolina,  k  Northern 
Railroad,  known  as  part  of  the  Seaboard 
system,  was  built  in  1890,  and  at  Greenwood 
passes  under  the  Southern  Railway  and  the 
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Charleston  &  Western  Carolina,  at  right 
angles,  through  a  cut  about  30  feet  deep  and 
18  feet  wide.  The  Southern  Railway  and 
the  Charleston  &  Western  Carolina  Railway, 
for  about  200  yards  above  the  crossing 
toward  Greenville  and  about  500  yards  be- 
low the  crossing  toward  Columbia,  run  par- 
allel to  each  other  and  about  10  or  12  feet 
apart.  The  sides  of  the  cut  for  a  distance 
of  about  60  feet  are  held  secure  by  granite 
walls,  and  the  crossing  is  made  by  iron  gird- 
ers resting  on  the  sides  of  these  walls.  The 
walls  are  entirely  within  the  limits  of  the 
rights  of  way  of  the  two  roads  by  whicli 
they  are  crossed.  The  Southern  Railway 
has  a  side  track  running  across  the  cut  par- 
allel with  its  main  line,  on  the  side  oppo- 
site to  the  track  of  the  Charleston  &  West- 
em  Carolina  Railway,  and  has  always  main- 
tained a  bridge  across  the  cut  between  its 
main  line  and  side  track.  N^ligence  is 
charged  against  all  the  defendants  in  that 
they  allowed  the  cut  to  remain  open  and  un- 
protected, and  failed  to  keep  a  light  burning 
at  the  cut,  or  to  give  any  notice  or  warning 
of  its  danger,  although  it  was  in  the  cor- 
porate limits  of  the  town,  within  200  yards 
of  the  public  square,  and  crossed  one  of  the 
main  thoroughfares;  the  defendants,  well 
knowing  the  danger  of  leaving  it  thus  un- 
protected, their  attention  having  been  called 
to  it,  several  persons  having  fallen  into  it, 
and  at  least  one  having  been  killed  by  the 
fall. 

It  is  further  alleged  ''that  at  least  twenty 
years  before  the  building  of  the  said 
Georgia,  Carolina,  &  Northern  Railroad 
there  was  a  well-beaten  path — ^a  regular 
traveled  place— over  which  the  public  had 
acquired  a  prescriptive  right  to  travel,  and 
used  by  the  public  at  their  will  and  pleas- 
ure, along  the  space  now  between  the  track 
of  the  said  Columbia  &  Greenville  Railroad 
and  the  Charleston  &  Western  Carolina 
Railroad,  both  above  and  below  the  said  cut, 
which  path  or  traveled  way  the  public  have 
continued  to  use  up  to  the  present  time." 
Negligence  is  charged  against  the  Georgia, 
Carolina,  &  Northern  Railway  Company  in 
not  building  a  bridge  across  the  cut  it  had 
made,  and  thus  leaving  it  open  and  exposed, 
and  in  a  dangerous  condition.  After  the 
cut  was  made,  the  path  was  deflected  from 
its  original  course,  about  6  feet  from  the 
cut,  across  the  main  track  of  the  Southern 
Railway,  and  then  led  over  the  cut  on 
the  bridge  built  by  the  Southern  Rail- 
way between  its  side  track  and  main 
line.  It  is  allied  the  defendants  all  well 
knew  the  public  were  using  the  path  as  a 
passageway  or  sidewalk  for  pedestrians, 
with  a  right  to  do  so;  but  none  of  them 
gave  any  notice  or  warning  to  the  public 
not  to  so  use  it,  but,  on  the  contrary,  such 
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use  was  "with  the  knowledge,  acquiescence, 
and  consent  of  them  all."  The  complaint 
then  gives  the  following  account  of  the  acci- 
dent: 'That  on  the  night  of  March  13, 
1809,  John  E.  Partlow,  who  was  a  citizen 
of  Greenwood  county,  but  not  a  resident  of 
the  town  of  Greenwood,  and  not  acquainted 
with  the  cut  and  its  surroundings,  left  the 
home  of  his  daughter,  Mrs.  Bessie  P.  An- 
drews, in  said  town,  to  go  down  to  the  pub- 
lic square  of  said  town  on  some  matter  of 
business  or  pleasure,  walked  along  the  said 
path,  and  on  account  of  said  cut  being  open 
and  unprotected,  his  ignorance  of  its  pres- 
ence, and  his  being  unable  to  see  it  in  the 
darkness  of  the  night,  fell  into  the  same, 
without  fault  or  negligence  on  his  part,  and 
was  so  bruised  and  hurt  by  the  said  fall 
that  he  died  from  his  injuries  on  the  2d  day 
of  April,  A.  D.  1899." 

Responsibility  is  thus  charged  on  the  de- 
fendants, as  a  conclusion  from  the  allega- 
tion above  set  forth:  "That  the  direct  and 
proximate  cause  of  the  death  of  the  saiA 
John  E.  Partlow  was  the  gross  and  concur- 
ring negligence  of  the  said  defendants  in 
constructing  said  cut,  and  in  allowing  it  to 
remain  open  and  unprotected  in  the  manner 
aforesaid,  although  they  each  and  all  well 
knew  the  danger  of  allowing  it  so  to  remain, 
and  although  it  was  the  duty  of  each  and 
all  of  them  to  cover  or  guard  the  same." 

Since  the  accident,  the  town  of  Greenwood 
has  bridged  over  the  cut  with  strong  and 
heavy  timbers,  and  erected  a  fence  at  each 
end  of  the  bridge ;  and  the  Southern  Railway 
Company  has  erected  a  fence  as  a  guard  on 
the  outside  of  the  upper  or  northern  gran- 
ite wall,  between  its  main  track  and  the 
track  of  the  Charleston  &  Western  Carolina 
Railway  Company,  where  the  town  had  pre- 
viously had  a  fence,  which  had  fallen  into 
decay. 

In  the  foregoing  synopsis  of  the  com- 
plaint no  reference  is  made  to  allegations 
concerning  the  duty  and  neglect  of  the  town 
of  Greenwood,  for  when  its  demurrer  was 
sustained  without  appeal  its  alleged  liabil- 
ity was  eliminated  from  consideration. 

The  first  question  made  by  the  demurrers 
is  whether  the  plaintiflf's  intestate  was  us- 
ing a  way  over  which  the  public  had  by  pre- 
scription a  right  to  travel.  There  are  some 
authorities  which  hold  a  railroad  company 
may  release  or  convey  a  portion  of  its  right 
of  way,  and  hence  that  individuals  may  ac- 
quire a  private  right  of  way,  or  the  public 
a  highway,  over  the  company's  right  of  way 
by  continuous,  open,  and  adverse  use  for 
twenty  years.  Oay  v.  Boston  d  A.  R.  Go, 
141  Mass.  407,  6  N.  E.  236;  Turner  v.  Fitch- 
burg  B,  Co.  145  Mass.  433,  14  N.  E.  627; 
Blumenthal  v.  State,  21  Ind.  App.  665,  51 
N.  E.  496;  Pittsburgh,  0.  C.  d  St.  L.  R,  Co, 
19 
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V.  Croicn  Point,  150  Ind.  536,  50  N.  E.  741 ; 
People  V.  Eel  River  d  E.  R.  Co.  98  Cal.  665, 
33  Pac.  728;  22  Am.  &  Eng.  Enc.  Law,  p. 
1220;  Elliott,  Railroads,  §  425.  The  sub- 
ject is  referred  to  in  Boggero  v.  Southern  R. 
Co.  64  S.  C.  104,  41  S.  E.  819;  Jonea  v. 
Charleston  d  W.  C.  R.  Co.  61  S.  C.  560,  39 
S.  E.  758 ;  Ualtitcanger  v.  Columbia,  N.  d  L. 
R.  Co.  64  S.  C.  7,  41  S.  E.  810;  Hankineon 
V.  Charlotte,  C.  d  A.  R.  Co.  41  S.  C.  1,  19 
S.  E.  206,  and  Ringstaff  v.  Lancaster  d  0. 
R.  Co.  64  S.  C.  646,  43  S.  E.  22;  but  the 
question  here  made  was  not  decided  or  in- 
volved in  any  of  these  cases.  The  doctrine 
above  stated,  under  our  statutes  and  the 
general  principles  of  law,  should  be  received, 
we  think,  with  an  important  limitation. 
Railroad  companies  are  allowed  to  acquire 
rights  of  way  by  condemnation  because  of 
the  interest  the  public  has  in  the  construc- 
tion and  operation  of  their  roads  as  high- 
ways, and  hence  a  right  of  way  so  acquired 
is  burdened  with  duties  to  the  public.  There- 
fore it  may  be  stated  as  a  general  proposi- 
tion, while  the  railroad  company  may  deal 
with  the  right  of  way  so  acquired  as  its  own 
in  the  conduct  of  its  business  as  a  carrier, 
it  cannot  dispose  of  it  or  use  it  so  as  to 
destroy  or  impair  its  ability  to  serve  the 
public.  5  Thomp.  Corp.  §§  68,  78,  6137; 
Thomas  v.  West  Jersey  R.  Co.  101  U.  S. 
87,  25  L.  ed.  950 ;  Southern  P.  Co.  v.  Hyatt, 
132  Cal.  240,  54  L.  R.  A.  522,  64  Pac.  272; 
Collett  V.  Vanderburgh  County,  119  Ind. 
27,  4  L.  R.  A.  321,  21  N.  E.  329;  Northern 
P.  R.  Co.  V.  Spokane,  12  C.  C.  A.  246,  29 
U.  S.  App.  81,  64  Fed.  506.  Our  statute 
under  which  the  right  of  way  is  acquired 
provides  that  nothing  therein  contained 
"shall  be  construed  to  confer  upon  such  per- 
son or  corporation  any  right  in  or  power 
over  the  lands  so  condemned,  other  than 
such  as  may  be  within  the  particular  pur- 
pose for  which  such  lands  were  condemned." 
Civil  Code  1902,  §  2194.  Nevertheless,  it  is 
absolutely  necessary  that  there  should  be 
many  crossings  for  the  use  of  those  passing 
from  one  side  of  railroads  to  the  other  for 
business  and  social  purposes,  and  it  is  some- 
times essential  that  a  public  road  or  an- 
other railroad  should  run  parallel  with  a 
railroad  already  constructed  within  the  lim- 
its of  its  right  of  way.  In  recognition  of 
this  public  necessity  the  law  allows  con- 
demnation of  a  way  for  such  purpose  over 
lands  already  acquired  for  a  railroad  right 
of  way,  "provided,  that  in  the  construction 
of  such  other  highway  there  be  no  hindrance 
to  the  use  and  enjoyment  of  the  highway 
for  which  such  lands  or  right  of  way  were 
previously  procured."  Civil  Code  1902,  § 
2195. 

When  conditions  arise  that  would  justify 
the  condemnation  of  a  way  over  a  railroad 
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right  of  way,  the  railroad  company  no  doubt 
could,  without  violating  its  duty  to  the  pub- 
lic, waive  condemnation,  and  allow  the  ease- 
ment over  its  own  right  of  way,  subject  to 
the  condition  indicated  by  the  statute  that 
the  new  highway  should  be  so  constructed 
as  not  to  interfere  with  its  own  use  to  such 
an  extent  as  to  impair  its  ability  to  perform 
its  public  duties.  Prescription  can  only 
arise  from  presmnption  of  a  grant  or  dedi- 
cation. Under  our  own  statute  the  railroad 
company  has  no  power  over  a  right  of  way 
acquired  by  condemnation  except  to  use  it 
for  railroad  purposes,  and  it  therefore  can- 
not grant  it  to  another  for  other  uses.  The 
statute  further  forbids  any  portion  of  the 
right  of  way  being  taken  under  the  state's 
right  of  eminent  domain  for  another  public 
highway,  except  with  the  provision  that  such 
other  highway  shall  be  so  constructed  as  not 
to  interfere  with  the  first  public  purpose  for 
which  the  land  was  set  apart.  The  public 
may,  no  doubt,  acquire  a  right  to  use  a  par- 
ticular way  over  lands  set  apart  for  a  rail- 
road right  of  way  by  use  clearly  shown  to 
be  adverse  for  twenty  years,  in  the  sense 
that  after  that  lapse  of  time  the  railroad 
authorities  cannot  arbitrarily  forbid  the  use 
of  such  way  for  any  reason  not  connected 
with  the  operation  of  the  railroad;  but, 
since  the  company  cannot  grant  its  right  of 
way  so  as  to  defeat  the  purpose  for  which 
it  was  acquired,  and  it  cannot  be  condemned 
for  another  highway  so  as  to  hinder  these 
uses,  it  cannot  be  presumed  that  there  ever 
was  any  grant  or  dedication  to  a  public  use 
inconsistent  with  the  purpose  for  which  the 
property  was  acquired  by  state  authority. 
The  use  made  of  the  right  of  way  by  others, 
with  or  without  the  consent  or  acquiescence 
of  the  company,  must  be  regarded  subject  to 
the  right  to  use  the  property  for  the  conduct 
of  the  railroad's  business  as  a  carrier  for  the 
public. 

Besides,  the  width  of  the  strip  of  land 
necessary  for  railroad  purposes  is  fixed  un- 
der the  authority  of  the  state,  and  this  fact 
creates  a  strong  presmnption  that  the  whole 
of  it  should  be  preserved  as  necessary  for 
the  purpose  for  which  it  is  set  apart,  except 
when  burdened  with  condemnation  for  an- 
other highway;  and  the  mere  use  for  pur- 
poses of  travel  of  a  portion  of  the  right  of 
way,  however  long  and  notorious,  should  be 
regarded  not  adverse,  but  subject  to  yield 
to  the  end  the  state  has  in  view  in  exercis- 
ing its  power  of  eminent  domain  in  setting 
it  apart  and  fixing  its  limits.  The  case  un- 
der consideration  affords  a  striking  example, 
not  only  of  the  reasonableness,  but  of  the 
necessity,  of  this  rule.  Two  of  the  great 
railroad  systems  have  acquired  rights  of 
way  and  are  running  their  main  lines 
through  the  town  of  Greenwood  10  or  12 
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feet  apart.  If  the  people  of  that  vicinity 
are  held  by  the  use  here  alleged  to  have  ac- 
quired a  right,  not  subject  to  railroad  pur- 
poses, to  the  space  not  actually  occupied  by 
the  railroad  tracks,  it  would  inevitably  inter- 
fere not  only  with  the  construction  of  side 
tracks  or  double  tracks,  which  the  develop- 
ment of  the  country  may  render  essential  to 
the  public  convenience  and  welfare,  but  also 
with  the  present  operation  of  trains.  The 
rule  foimded  on  legal  principles  and- demand- 
ed by  public  necessity  is  thus  stated  in  Jones, 
Easements,  §  281 :  "A  prescriptive  right  to  a 
passageway  along  the  track  or  right  of  way 
of  a  railroad  cannot  be  acquired  by  the  pub- 
lic or  by  individuals  while  the  railroad 
company  has  constantly  used  a  single  track 
over  such  right  of  way.  The  construction 
and  operation  of  one  track  upon  its  location 
is  an  assertion  of  right  to  the  entire  width 
of  its  right  of  way.  Tlie  presence  of  a 
track  constantly  in  use  is  a  defiant  badge  of 
ownership,  and  the  only  practical  assertion 
of  title  that  can  be  made.  If  the  public  has 
used  paths  by  the  side  of  the  railroad  track 
for  any  lejigth  of  time,  the  use  must  be  con- 
sidered as  permissive,  and  not  adverse.  An 
injunction  will  be  issued  in  behalf  of  the 
railroad  company  to  restrain  any  interfer- 
ence with  the  laying  of  a  second  track  over 
such  part  of  its  way  as  has  been  used  by  the 
public  as  a  footway  for  more  than  twenty- 
one  years."  Pennsylvania  R.  Co,  v.  Free- 
port,  138  Pa.  91,  20  Atl.  940. 

The  complaint  alleges  this  narrow  strip 
had  been  used  by  the  public  for  more  than 
twenty  years  before  the  accident  occurred, 
but  it  does  not  allege  it  was  not  used  by  the 
railroads  for  the  purposes  for  which  a  right 
of  way  is  acquired,  or  that  it  was  not  neces- 
sary for  those  purposes,  or  that  the  foot 
travel  over  it  was  inconsistent  with  railroad 
uses,  or  in  any  way  hostile  or  adverse.  The 
bald  statement  that  "the  public  had  ac- 
quired a  prescriptive  right  to  travel"  on  this 
strip  is  a  mere  legal  conclusion,  which,  so 
far  from  being  supported  by  the  allegation 
of  fact,  is  negatived  by  the  statement  that 
the  public  use  was  "with  the  knowledge,  ac- 
quiescence, and  consent"  of  the  defendants. 
Bailey  v.  Gray,  63  S.  C.  514,  31  S.  E.  354. 
Under  the  allegations  of  the  complaint,  we 
conclude  there  was  no  public  right  of  pas- 
sage acquired  by  prescription  between  the 
tracks  of  the  Southern  Railway  and  the 
Charleston  &  Western  Carolina  Railway. 

It  should  be  observed,  the  conclusion  that 
the  public  cannot  acquire  a  way  on  a  rail- 
road right  of  way  by  prescription  which  is 
founded  on  the  presumption  of  a  deed  does 
not  imply  that  title  to  portions  of  the  right 
of  way  may  not  be  acquired  by  adverse  pos- 
session which  is  founded  on  possession  hos- 
tile to  the  true  owner.  Neither  adverse  pos- 
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session  nor  the  doctrine  of  equitable  estop- 
pel, referred  to  in  Crocker  v.  Collins,  37  S. 
C.  333,  34  Am.  St.  Rep.  752,  15  S.  E.  961,  is 
involved  in  this  case.  While  a  railroad  com- 
pany cannot  lose  its  right  of  way  by  aliena- 
tion or  prescription,  because  of  the  public's 
interest  in  its  holding  it  for  public  pur- 
poses, it  may  impose  upon  itself  as  a  pri- 
vate corporation  duties  and  obligations  to 
the  public  or  to  individuals  by  inviting  the 
use  of  the  right  of  way,  or  indicating  its 
willingness  that  it  should  be  used  by  the 
public  or  particular  individuals.  In  such 
circumstances  the  duty  devolves  on  the  rail- 
road company  to  exercise  ordinary  care  to 
avoid  injury  to  those  so  using  the  right  of 
way.  This  rule  is  not  peculiar  to  railroads, 
but  is  of  general  application.  The  invita- 
tion need  not  be  expressed  in  words,  but 
may  be  implied  in  a  number  of  ways;  such, 
for  instance,  as  the  actual  construction  or 
repairing  by  the  railroad  company  of  a  road 
or  a  bridge  along  the  right  of  way,  which 
would  not  be  suggestive  of  any  other  use 
except  travel  on  foot  or  in  the  ordinary  ve- 
hicles of  the  country.  The  allegation  here 
is  that  the  defendants  acquiesced  and  con- 
sented for  many  years  to  the  use  by  the 
public  of  a  "well-beaten  path,  a  regular 
traveled  place,"  along  the  right  of  way  of 
the  Southern  and  the  Charleston  &  Western 
Carolina  railroads,  and  at  right  angles  to 
the  trade  of  the  Georgia,  Carolina,  &  North- 
em  Railroad.  "Acquiescence  and  consent" 
convey  the  meaning,  not  only  of  knowledge 
and  recognition  on  the  part  of  the  defend- 
ants of  the  alleged  use  of  the  right  of  way, 
but  actual  concurrence  in  such  use.  The 
complaint  does  not  allege  that  the  acquies- 
cence and  consent  on  which  plaintiff's  in- 
testate would  have  been  authorized  by  law 
to  rely  in  undertaking  to  "travel  the  path 
was  evidenced  only  by  the  fact  that  there 
was  "a  well-beaten  path,  a  regular  traveled 
place,"  but,  assuming  this  to  be  plaintiff's 
position,  the  complaint  still  states  a  cause 
of  action.  It  is  true  that  a  railroad  track 
is  itself  a  danger  signal  to  pedestrians.  All 
persons  in  possession  of  reason  must  be  held 
to  know  that,  so  far  from  a  railroad  com- 
pany being  able  to  construct  its  road  with 
regard  to  the  safety  of  those  who  walk  on 
it,  it  must  have  numerous  dangerous  cattle 
guards,  cuts,  and  trestles,  and  that  no  ade- 
quate speed  of  trains  could  be  maintained  if 
those  in  charge  of  them  had  to  have  concern 
for  persons  who  take  the  risk,  imbidden,  of 
walking  on  the  track  or  right  of  way.  Hence, 
ordinarily,  those  who  walk  along  or  across 
railroads,  however  general  the  practice  may 
be,  are  trespassers,  taking  upon  themselves 
all  the  risks ;  and  the  railroad  company  owes 
them  no  duty  except  not  to  harm  them  wil- 
fully or  wantonly.    Jones  v.  Charleston  d 
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W,  C.  R.  Co.  61  S.  C.  660,  39  S.  E.  758; 
Smalley  v.  Southern  R.  Co.  57  S.  C.  243,  35 
8.  E.  489.  But  where  a  railroad  company 
allows  the  public  to  use  its  right  of  way  for 
a  long  time  at  a  particular  place  in  a  large 
town  so  continuously  and  frequently  that  it 
becomes  a  well -beaten  or  clearly  defined 
path,  plain  and  open,  a  reasonable  man  may 
well  infer  that  he  will  not  encounter  un- 
guarded cuts  and  the  other  dangers  of  the 
ordinary  path  along  the  track.  In  such  a 
case  the  owner  of  the  property  knows  and 
acquiesces  in  the  use,  and  by  his  acquies- 
cence those  wishing  to  go  in  that  direction 
are  lured  into  a  sense  of  safety  in  following 
the  course  obviously  taken  by  those  who 
have  preceded  them.  If  the  owners,  or 
those  in  control  of  the  property,  fail  to  ob- 
serve ordinary  care  in  avoiding  injury  to 
persons  who  travel  the  path,  relying  on  the 
safety  suggested  by  the  implied  invitation, 
they  must  be  held  responsible. 

A  contrary  view  is  taken  in  some  cases  of 
very  high  authority.  Redigan  v.  Boston  d 
M.  R.  Co.  156  Mass.  44,  14  L.  R.  A.  276,  31 
Am.  St.  Eep.  520,  28  N.  E.  1133;  Illinois  C. 
R.  Co.  V.  Amola,  78  Miss,  787,  84  Am.  St. 
Rep.  645,  29  So.  768 ;  Devoe  v.  New  York,  0. 
d  W.  R.  Co.  63  N.  J.  L.  276,  43  Atl.  899; 
OrisiDold  V.  Boston  d  M.  R.  Co.  183  Mass. 
434,  67  N.  E.  354;  Omaha  d  R.  Valley  R.  Co. 
V.  Martin,  14  Neb.  295,  15  N.  W.  696; 
Evansville  d  T.  H.  R.  Co.  v.  Oriffin,  100  Ind. 
221,  50  Am.  Rep.  I^Zy  Lingenfelter  v.  Balti- 
more d  0.  8.  W.  R.  Co.  154  Ind.  49,  55  N.  E. 
1021;  3  Elliott,  Railroads,  §  1154.  The 
general  rule,  in  which  all  the  courts  agree, 
however,  is  that  the  owner  of  property  is 
held  to  ordinary  care  to  avoid  injury  to  one 
who  enters  his  premises  by  invitation,  ex- 
press or  implied;  but  the  variance  is  as  to 
what  facts  imply  an  invitation.  In  the 
cases  above  mentioned  it  is  held  that  ac- 
quiescence in  the  use  of  the  right  of  way 
for  a  long  time,  indicated  by  a  plain,  well- 
defined  road  or  path  at  a  particular  point, 
manifestly  differing  from  the  ordinary  path 
along  the  track,  does  not  imply  invitation 
or  suggestion  to  the  public  to  use  the  path, 
except  where  the  path  is  used  as  an  ap- 
proach to  the  company's  place  of  business 
by  those  having  occasion  to  transact  busi- 
ness with  the  company. 

The  rule  as  we  have  stated  it,  which  is 
contrary  to  the  doctrine  laid  down  in  the 
above  cases,  seems  to  require  nothing  more 
than  ordinary  good  conduct  on  the  part  of 
the  owner  in  the  use  of  his  property,  to  the 
end  that  injury  to  his  neighbor  may  be 
avoided;  and  we  think  it  is  supported  by 
the  current  of  judicial  opinion.  Jonea  v. 
Charleston  d  W.  C.  R.  Co.  61  S.  C.  660,  39 
S.  E.  758;  Hansen  v.  Southern  P.  Co.  105 
Cal.  379,  38  Pac.  957;  Taylor  v.  Delaicare 
65  L.  R.  A. 


d  H.  Canal  Co.  113  Pa.  162,  67  Am.  Rep. 
446,  8  Atl.  43;  Burton  v.  Western  d  A.  R. 
Co.  98  Ga.  783,  25  S.  E.  736;  Atchison,  T. 
d  S.  F.  R.  Co.  V.  Potter,  64  Kan.  13,  66  L. 
R.  A.  675,  67  Pac.  534;  Davis  v.  Chicago  d 
N.  W.  R.  Co.  58  Wis.  646,  46  Am.  Rep. 
667,  17  N.  W.  406;  Barry  v.  New  York  C. 
d  H.  R.  R.  Co.  92  N.  Y.  289,  44  Am.  Rep. 
377;  Svcift  v.  Siaten  Island  Rapid  Transit 
R.  Co.  123  N.  Y.  645,  25  N.  E.  378 ;  Felton 
V.  Aubrey,  20  C.  0.  A.  436,  43  U.  S.  App. 
278,  74  Fed.  350;  Uarriman  v.  Pittsburgh^ 
C.  d  St.  L.  R.  Co.  46  Ohio  St.  11,  4  Am.  St. 
Rep.  507,  12  N.  E.  461 ;  Union  P.  R.  Co.  v. 
McDonald,  152  U.  S.  262,  38  L.  ed.  434,  14 
Sup.  Ct.  Rep.  619;  Bennett  v.  Louisville  d 
N.  R.  Co.  102  U.  S.  677,  26  L.  ed.  235;  Lep- 
nick  V.  Qaddis,  72  Miss.  200,  48  Am.  St. 
Rep.  647,  16  So.  213,  and  note,  26  L.  R.  A. 
688;  23  Am.  &  Eng.  Enc.  Law,  p.  732.  The 
English  cases  are  to  the  same  effect.  It  is, 
of  course,  always  a  question  for  the  jury  to 
determine  whether  the  way  was  so  plain  and 
so  constantly  used,  with  the  acquiescence 
and  consent  of  the  owner,  as  to  imply  an  in- 
vitation to  the  public  to  enter. 

It  is  noteworthy  that  while  in  the  case  of 
Redigan  v.  Boston  d  M.  R.  Co.  155  Mass.  44, 
14  L.  R.  A.  276,  31  Am.  St.  Rep.  520,  28  N. 
E.  1133,  the  supreme  judicial  court  of  Mas- 
sachusetts seemed  to  take  very  advanced 
ground  against  the  doctrine  that  invitation 
may  be  implied  from  such  conditions  as  are 
above  stated,  yet  in  the  case  of  Chenery  v. 
Fitchhurg  R,  Co.  160  Mass.  211,  22  L.  R.  A. 
575,  35  N.  E.  654,  it  holds,  while  long  use  by 
the  public  of  a  well-defined  path  across  a 
railroad  track  does  not,  as  a  matter  of  law, 
import  a  license,  still  it  presents  a  question 
of  fact  for  the  jury  as  to  whether  a  license 
is  to  be  implied,  which  would  subject  the 
railroad  to  liability  for  negligence. 

The  New  York  court  of  appeals  and  the 
courts  of  some  other  states  hold  that,  where 
injury  results  from  mere  passive  omission 
of  the  railroad  company  to  guard  or  give 
notice  of  a  dangerous  place  on  its  right  of 
way,  where  the  public  has  been  accustomed 
to  use  it  in  the  manner  indicated  above,  no 
liability  will  be  incurred  for  resulting  ac- 
cident, but  that  the  company  w^ill  be  liable 
for  injuiy  resulting  from  its  active  negli- 
gence at  such  place ;  as,  for  instance,  in  run- 
ning its  trains  without  looking  out  for  the 
safety  of  travelers,  or  digging  a  pit,  or  plac- 
ing explosives,  without  adequate  notice,  at 
a  place  where  it  has  acquiesced  in  the  gen- 
eral and  frequent  use  by  the  public  of  its 
railroad  track.  Barry  v.  New  York  C.  d  H. 
R.  R.  Co.  92  N.  Y.  289,  44  Am.  Rep.  377; 
Byrne  v.  New  York  C.  d  H.  R.  R.  Co.  104  N. 
Y.  362,  58  Am.  Rep.  512,  10  N.  E.  539;  Fel- 
ton V.  Aubrey,  20  C.  C.  A.  436,  43  U.  8. 
App.  278,  74  Fed.  350.  This  distinction  may 
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fairly  be  supported  on  the  ground  that  the 
people  at  large  may  well  be  held  to  have 
notice  of  the  dangers  already  existing  along 
the  path  they  are  accustomed  to  travel,  and 
the  owner  may  properly  assume  that  they 
enter  the  premises  in  full  contemplation  of 
the  danger,  and  of  their  own  volition  assume 
the  risk;  but  they  do  not  assume  the  risk 
of  dangers  brought  upon  them  imexpectedly 
by  the  owner  of  the  property.  The  distinc- 
tion should  not  apply  to  that  portion  of  the 
public  who  are  not  familiar  with  the  dangers 
of  the  way,  but  enter  it  with  sufficient  rea- 
son to  infer  it  has  been  used  by  the  public 
with  safety.  Applying  this  view  to  the  al- 
legations of  the  complaint  in  this  case  will, 
we  think,  make  its  reasonableness  obvious. 
Those  who  walked  in  the  path  here  de- 
scribed entered,  not  a  public  highway,  but 
the  property  of  the  railroad  companies  as 
licensees;  and,  even  if  they  did  so  in  pursu- 
ance of  an  invitation,  express  or  implied, 
but  knew  of  the  existence  of  the  cut  and  its 
dangerous  condition,  they  accepted  the  invi- 
tation in  full  view  of  the  danger,  and  for 
their  own  convenience  voluntarily  assumed 
it.  In  such  case,  it  seems  clear  the  railroad 
companies  would  not  be  responsible  for  re- 
sulting injuries.  But,  ii  the  jury  should 
find  the  path  is  of  the  kind  to  invite  en- 
trance and  suggest  safety,  one  who  enters, 
relying  upon  this  invitation,  in  ignorance  of 
danger,  and  falls  into  a  deep,  unguarded  cut, 
at  right  angles  to  the  path,  may  hold  the 
railroad  companies  responsible,  in  the  ab- 
sence of  contributory  negligence,  if  they  had 
reason  to  expect  such  persons  to  enter.  The 
allegation  here  is  that  the  plaintiff's  intes- 
tate did  not  know  of  the  cut  or  surround- 
ings, and  could  not  see  it  on  account  of 
darkness.  We  venture  to  suggest  that  if 
this  distinction  between  those  who  know  the 
danger  and  those  who  do  not  is  borne  in 
mind  it  will  reconcile  in  some  measure  the 
apparent  conflict  of  authority  on  this  sub- 
ject. 

Before  leaving  this  branch  of  the  case,  it 
may  be  well  to  observe  there  is  an  obvious 
difference  between  a  case  like  this,  where 
there  are  allegations  of  such  apparent  use  by 
the  public  as  to  suggest  safety  and  invite 
entrance,  and  the  turntable  and  other  cases 
of  that  nature,  such  as  Bridger  v.  Asheville 
d  8.  R.  Co.  25  S.  C.  24;  Savannah,  F,  d  W, 
R,  Co,  V.  Beavers,  113  Ga.  398,  64  L.  R.  A. 
314,  39  S.  E.  82,  and  Ryan  v.  Towar,  128 
Mich.  463,  65  L.  R.  A.  310,  92  Am.  St.  Rep. 
481,  87  N.  W.  644,  where  there  is  no  indica- 
tion of  invitation,  or  even  willingness,  that 
the  person  injured  should  enter,  the  entry 
being  merely  a  trespass  to  gratify  curiosity, 
or  to  attain  some  other  end  peculiar  to  the 
particular  individual. 

The  appellants  insist,  however,  that  the 
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attempt  of  plaintiff's  intestate  to  use  a  path 
between  two  railroad  tracks,  with  which  he 
was  unacquainted,  in  the  darkness  of  night, 
was  itself  such  carelessness  on  his  part  as 
to  warrant  the  court  in  dismissing  the  com- 
plaint on  the  ground  of  contributory  negli- 
gence. Whether  there  was  contributory  neg- 
ligence by  Partlow  in  this  respect,  which 
was  the  proximate  cause  of  his  death,  de- 
pends on  the  character  of  the  path,  and  pos- 
sibly on  many  other  circumstances,  which 
are  for  the  consideration  of  the  jury.  The 
case  of  Jarrell  v.  Charleston  d  W,  C.  R,  Co. 
58  S.  C.  491,  36  S.  E.  910,  therefore  does  not 
apply,  for  the  reason  that  we  cannot  say, 
aa  a  matter  of  law,  that  no  other  conclusion 
could  be  drawn  than  that  plaintiff's  intes- 
tate was  guilty  of  contributory  negligence, 
which  was  the  proximate  cause  of  his  death. 
No  detailed  discussion  of  this  point  is  at- 
tempted, because  the  case  is  to  be  heard  by 
a  jury. 

Having  reached  the  conclusion  that  the 
complaint  states  a  cause  of  action,  the  re 
maining  question  is  whether  the  defendants 
can  be  held  jointly  liable.  It  will  be  ob- 
served there  is  no  allegation  that  any  one 
of  the  three  companies  had  improperly  con- 
structed its  road.  The  charge  is  not  that 
the  cut  which  made  the  danger  and  into 
which  Partlow  fell  was  improperly  con- 
structed and  located,  but  that,  owing  to  the 
kind  of  path  that  led  to  it  over  the  right  of 
way  of  the  Southern  Railway  and  the 
Charleston  &  Western  Carolina  Railway, 
these  defendants,  after  the  cut  was  made, 
owed  the  duty  to  Partlow,  entering  it  as  one 
of  the  public,  either  to  properly  notify  the 
public  not  to  use  the  path,  or  to  guard  or 
warn  by  obstructions  or  lights.  The  wrong, 
if  any,  was  in  inviting  Partlow  into  a  place 
of  danger,  known  to  them,  but  not  to  him, 
without  warning  or  safeguard;  and  it  was 
of  no  consequence  that  the  danger  was  not 
created  by  these  companies,  but  by  the  right- 
ful action  of  another  railroad,  in  making  the 
cut.  If,  under  such  circumstances,  he  was 
injured  without  fault  on  his  part,  they 
should  be  held  liable.  On  the  other  hand, 
the  lessees  of  the  Georgia,  Carolina,  & 
Northern  Railway  cannot  avoid  liability  on 
the  ground  that  it  had  no  part  in  allowing 
the  use  of  the  path,  and  had  never  in  any 
way  consented  to  such  an  approach  to  its 
cut.  It  is  alleged  the  Georgia,  Carolina,  & 
Northern  Railway  Company  knew  of  the  ex- 
istence and  nature  of  the  path  when  it  made 
the  cut,  which  was  dangerous  to  pedestrians 
because  of  its  being  across  the  path  at  right 
angles.  It  will  hardly  be  disputed  that  one 
who  rightfully  makes  a  ditch  or  cut,  dan- 
gerous to  travelers,  across  a  well-defined 
way,  with  knowledge  that  it  has  for  a  long 
time  been  used  as  a  public  way,  and  gives 
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no  warning  and  places  no  safeguard,  will  be 
liable  to  those  who,  without  fault  of  their 
own,  are  injured  thereby.  If  there  was  any 
duty  to  safeguard  the  cut,  it  seems  clear 
that  it  was  a  duty  which  developed  upon 
each  of  the  defendants.  From  this  conclu- 
sion it  results  that  the  defendants  were 
properly  sued  jointly.  "If  two  or  more  per- 
sons owe  to  another  the  same  duty,  and  by 
their  common  neglect  of  that  duty  he  is  in- 
jured, doubtless  the  tort  is  joint,  and  upon 
well-settled  principles  each,  any,  or  all  of^ 
the  tort  feasors  may  be  held.  But  when 
each  of  two  or  more  persons  owes  to  another 
a  separate  duty,  which  each  wrongfully 
neglects  to  perform,  then,  although  the  du- 
ties were  diverse  and  disconnected,  and  the 
neglect  of  each  was  without  concert,  if  such 
several  neglects  concurred  and  united  to- 
gether in  causing  injury,  the  tort  is  equally 
joint,  and  the  tort  feasors  are  subject  to  a 
like  liability."  Matthews  v.  Delaware,  L, 
d  W.  B.  Co.  56  N.  J.  L.  34,  22  L.  R.  A.  262, 
27  Atl.  919.  See  also  Peoria  v.  Simpson,  110 
111.  294,  61  Am.  Rep.  683.  The  allegations 
of  this  complaint  would  bring  the  case  even 
within  the  Pennsylvania  rule,  which  is  much 
stricter  as  to  joint  liability  than  that  above 
stated,  klauder  v.  MoQrath,  35  Pa.  128, 
78  Am.  Dec.  329.  The  cases  of  Langhome 
v.  Richmond  B.  Co,  91  Va.  369,  22  S.  E.  169, 
and  Howard  v.  Union  Traction  Co.  195  Pa. 
391,  45  Atl.  1076,  on  which  appellants  rely, 
may  be  readily  distinguished  from  this 
case. 

It  is  quite  obvious  the  allegations  of  this 
complaint  are  very  different  from  those 
which  were  held  insufficient  in  Dom  v. 
Georgia,  C.  d  N.  B.  Co.  58  S.  C.  364,  36  S. 
£.  654. 

The  exceptions  are  overruled,  and  the 
judgment  of  the  Circuit  Court  is  affirmed. 

Gary,  A.  J.,  concurs  in  the  result. 


COMPUTING  SCALES  COMPANY,  Respt., 

V. 

J.  W.  LONG,  Appt. 
(66   8.   C.   379.) 

1.  A  pleadinfl:  cannot  be   stricken  out 

for  indeflnlteness. 

2.  Misrepresentation  as  to  tbe  quality 
of  scales  sold  Is  not  slioirn  by  evi* 
dence  that  other  scales  sold  by  the  same 
vendor,  bat  not  sbown  to  be  of  tbe  same  pat- 
tern as  those  In  controversy,  bad  rusted,  and 
that  they  did  not  compute  certain  fractions  of 
a  cent  accurately,  without  showing  the  dr- 


NoTE. — ^As  to  implied  warranty  of  title  gen- 
erally on  sale  of  personal  property,  see  Hodges 
T.  Wilkinson,  17  L.  R.  A.  645,  and  Jarrett  ▼. 
Goodnow,   32  L.   R.   A.   321. 
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cumstances,  or  that  the  vendor  made  any  rep- 
resentations on  these  points;  or  by  showing 
that,  although  the  scales  were  represented  to 
be  dust  proof,  the  seller  had  advised  putting 
paper  over  them  to  keep  the  dust  out,  with- 
out showing  that  it  was  necessary,  and  not 
a  mere  matter  of  precaution. 

3.  A  purchaser  of  machlnerr  cannot 
rescind  the  contract  merely  because  the 
patents  under  which  it  Is  manufactured  are 
in  dispute. 

4.  Interest  will  be  allowed  from  ma* 
turlty  of  the  debt,  in  case  of  failure  to 
pay  a  certain  sum  of  money  at  a  fixed  time. 

(June  18,  1003.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Common  Pleas  Circuit  Court  for 
Lexington  County  in  plaintiff's  favor  in  an 
action  brought  to  recover  the  purchase  price 
of  certain  scales  alleged  to  have  been  sold 
and  delivered.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  E.  S«  Asbill  for  appellant. 

Mr.  Joseph  A.  MoCnllongh  for  re- 
spondent. 

Woods,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff,  through  its  traveling  sales- 
man, Hardy,  sold  by  written  contract  to  de- 
fendant, on  March  4,  1897,  computing  scales 
for  the  price  of  $40,  payable  ten  days  after 
shipment.  The  defendant  duly  received  the 
scales,  but,  after  keeping  them  in  his  store 
for  some  days  imopened,  reshipped  them  to 
plaintiffs  address,  and  refused  to  pay  the 
purchase  money.  The  plaintiff  then  com- 
menced this  action  for  the  contract  price. 
By  a  consent  order  the  cause  was  referred 
to  a  referee,  who  sustained  the  defenses  in- 
volved in  this  appeal.  The  circuit  judge,  at 
the  hearing,  reversed  the  findings  of  the  ref- 
eree, and  upon  his  decree  judgment  has  been 
entered  for  the  plaintiff  for  the  full  amount 
claimed. 

The  grounds  of  appeal  to  this  court  in- 
volve only  two  paragraphs  of  the  answer, 
and  these  will  be  considered  separately.  The 
first  of  them  is  as  follows: 

'That  the  computing  scales  offered  to  the 
public  by  the  plaintiff's  agent,  P.  D.  Hardy, 
during  March,  1897,  at  Lexington,  South 
Carolina,  were  fraudulently  represented  by 
false  claims  and  flagrant  misrepresentations 
by  the  said  P.  D.  Hardy,  and  that  the  said 
computing  scales  had  acquired  a  false  value 
by  fraudulent  misrepresentations  in  adver- 
tisements, and  that  the  said  scales  are  not 
as  represented  by  the  plaintiff  and  its  agent, 
P.  D.  Hardy." 

The  plaintiff  moved  before  the  referee  and 
the  circuit  judge  to  strike  out  this  defense 
as  too  indefinite  and  uncertain.  Neither 
referee  nor  circuit  judge  made  any  ruling 
on  this  motion,  but  the  plaintiff,  after  due 
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notice  to  the  defendant,  asks  this  court  to 
hold  that  the  motion  should  have  been 
granted.  A  pleading  cannot  be  stricken  out 
for  indefinitenesB.  The  remedy  is  a  motion 
to  make  more  definite  and  certain.  Code 
Civ.  Proc.  §  181.  The  plaintiff  having  made 
no  motion  of  that  kind,  evidence  of  any  mis- 
representation whatever  to  defendant  tend- 
ing to  defeat  the  recovery  was  properly  ad- 
mitted and  considered.  To  sustain  this  de- 
fense the  defendant  testified  that  Hardy,  the 
selling  agent,  had  represented  the  scales  to 
be  dustproof,  and  afterward,  when  the 
scales  were  sent,  told  him  to  keep  paper 
over  them  as  a  protection  from  dust.  The 
witness  Gunter  testified  that  scales  sold  by 
plaintiff  to  other  parties  had  rusted,  that 
they  would  not  compute  certain  fractions  of 
a  cent,  and  that  mistakes  could  be  made  in 
using  them.  In  the  sale  of  machinery  the 
court  must  assume  that  representations  as 
to  its  fitness  are  based  on  the  supposition 
that  it  will  be  used  with  some  degree  of  care 
and  intelligence.  There  is  no  evidence  here 
of  the  conditions  under  which  the  scales 
rusted,  or  how  the  mistakes  were  made,  nor 
whether  the  use  of  the  paper  to  keep  out 
dust  was  a  necessity,  or  only  suggested  as 
an  extra  precaution ;  and  it  does  not  appear 
that  the  selling  agent  represented  the  scales 
would  compute  all  fractions.  Aside  from 
all  this,  the  scales  sold  to  the  defendant 
were  never  unpacked,  no  testimony  was  of- 
fered that  those  spoken  of  by  defendant's 
witnesses  were  of  the  same  pattern,  and  the 
court  cannot  assume  this  as  a  fact.  It  is 
significant  that  the  defendant,  in  his  letter 
to  plaintiff  giving  notice  of  the  return  of 
the  scales  and  of  his  refusal  to  pay  for 
them,  makes  no  complaint  of  the  quality  of 
the  scales,  but  places  his  refusal  on  the  sole 
ground  that  suits  were  pending  involving 
the  patent  rights.  In  his  testimony  he 
again  says  he  returned  them  because  he  had 
been  notified  of  such  suits.  The  defendant 
has  entirely  failed  to  sustain  his  allegation 
of  misrepresentation  as  to  the  quality  of 
the  scales. 

The  other  defense  involved  in  this  appeal 
is  thus  stated  in  defendant's  answer: 

'That  the  plaintiff  is  not  the  undisputed 
owner  of  the  patent  rights  to  the  said  scales 
and  fixtures  thereof  mentioned  in  plaintiff's 
complaint,  and  that  the  defendant  could  not 
use  the  said  scales  without  subjecting  him- 
self to  suits  for  infringements." 

If  the  defendant  had  alleged  and  proved 
that  the  plaintiff  had  sold  him  scales  in  in- 
fringement of  the  patent  of  a  third  party 
without  giving  notice  of  such  infringement, 
he  could  have  rescinded  the  sale  without 
waiting  for  suit  and  judgment  against  him- 
self for  using  the  scales  in  violation  of  the 
patent  rights  of  another.  It  is  true,  as  a 
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general  proposition,  that  a  purchaser  can- 
not rescind  for  failure  of  warranty  until 
there  has  been  eviction  or  other  actual  dam- 
age suffered.  Bethune  v.  McDonald,  35  S. 
G.  93,  14  S.  E.  674;  Childs  v.  Alexander,  22 
S.  C.  186;  Lessly  v.  Bowie,  27  S.  C.  200,  3 
S.  E.  199.  These  cases  all  involved  express 
warranty  in  the  sale  of  real  estate,  but  in 
the  sale  of  personal  property  there  is  an  im- 
plied warranty  of  title,  and  the  same  rule 
applies.  Ware  v.  Weath^iall,  2  M'Cord,  L. 
413;  Rodriguea  v.  Habersham,  1  Speers,  L. 
318;  Benjamin,  Sales,  §  961.  If,  however, 
the  vendor  at  the  time  of  the  sale  knew  of 
a  valid  outstanding  title  or  encumbrance, 
and  failed  to  give  notice  to  the  vendee,  the 
element  of  fraud  is  introduced,  and  the 
vendee  may  rescind  without  waiting  for  ac- 
tual loss  to  come  to  him.  This  doctrine  is 
stated  by  Chancellor  Harper  in  Whittcorth 
V.  Btuckey,  1  Rich.  Eq.  410,  and  is  founded 
upon  the  plainest  principles  of  justice.  But 
mere  dispute  about  the  title,  or  the  con- 
tingency of  future  loss,  does  not  warrant  a 
rescission;  and,  where  the  buyer  returns  the 
goods,  and  refuses  to  pay  the  purchase  mon- 
ey, it  is  incumbent  on  him  to  show  that 
there  is  a  valid  adverse  claim,  from  which 
loss  to  him  would  inevitably  occur.  14  Am. 
&  Eng.  Enc.  Law,  p.  142;  Benjamin,  Sales, 
§  849,  note.  Tliis  rule  is  applied  to  the  de- 
fense set  up  by  a  vendee  that  the  use  of 
the  article  purchased  would  involve  him  in 
litigation  for  infringement  of  an  outstand- 
ing patent  in  Consumers*  Gas  Co.  v.  American 
Electric  Constr,  Co.  1  C.  C.  A.  663,  3  U.  S. 
App.  Ill,  50  Fed.  778,  and  The  Electron, 
21  C.  C.  A.  12,  45  U.  S.  App.  16,  74  Fed. 
689.  The  application  of  the  rule  may  some- 
times result  in  hardship,  but  to  adopt  any 
other  would  make  it  possible  for  a  pur- 
chaser to  escape  from  his  contract  upon  any 
claim  coming  to  his  notice,  however  baseless 
or  absurd  it  might  be.  The  utmost  that 
can  be  claimed  for  the  defendant  here  is 
that  he  alleged  the  patent  rights  to  the 
scales  sold  were  in  dispute.  The  evidence 
does  not  connect  the  scales  sold  to  defend- 
ant with  any  disputed  patent.  The  letter 
of  Hoyt  Scales  Company,  competing  dealers, 
which  the  defendant  says  in  his  letter  of 
May  1,  1897,  caused  him  to  return  the 
scales,  refers  to  them  as  an  imitation  of 
Troemner  scales;  but  there  is  no  evidence 
whatever  that  the  Troemner  scales  are  pat- 
ented. The  testimony  of  Koehne  is  that  the 
scales  sold  defendant  are  not  provided  with 
weights  of  the  design  involved  in  the  Cul- 
mer  patent  suit,  and  this  is  undisputed,  for 
there  is  no  proof  whatever  that  the  scales 
referred  to  by  plaintiff  in  the  letter  to  Fox, 
Marsh,  &  Co.  were  of  the  same  pattern  as 
those  sold  to  defendant.  The  testimony  of 
Ozias,  the  manager  of  the  plaintiff  company. 


South  Gaboli;(a  Supreme  Goubt. 


June. 


to  the  effect  that  the  scales  were  not  like 
the  Phelps  patent,  which  was  in  litigation 
between  the  Hoyt  company  and  the  plain- 
tiff, is  also  undisputed.  There  is,  there- 
fore, an  entire  absence  of  proof  that  the 
scales  involved  in  this  suit  fall  under  any 
disputed  patent;  but,  even  if  the  right  to 
make  and  sell  them  had  been  in  dispute, 
this  would  be  no  defense. 


Upon  the  question  of  interest  it  is  only 
necessary  to  say  there  was  an  express  writ- 
ten contract  to  pay  a  certain  sum  of  money 
at  a  fixed  time,  and  this  sum  should  bear 
interest  from  maturity. 

We  are  unable  to  find  grounds  upon  which 
any  of  the  exceptions  can  be  sustained. 

The  judgment  of  this  court  is  that  tHe 
judgment  of  the  Circuit  Court  be  affirmed. 
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A  street  car  company  cannot  be  made 
responsible  for  the  payment  of  a 
privileflre  tax  Imposed  upon  perBons  leas- 
ing tbe  right  to  use  the  cars  for  advertising 
purposes,  under  a  constitutional  provision 
that  no  one  shall  be  deprived  of  his  property 
without  due  process  of  law. 

(November  20,  1003.) 

APPEAL  by  complainant  from  a  decree  of 
the  Chancery  Court  for  Knox  County 
dismissing  a  bill  filed  to  recover  money 
which  had  been  exacted  in  payment  of  a  tax 
which  complainant  claimed  it  was  under  no 
obligation  to  pay.    Reversed, 

The  facts  are  stated  in  the  opinion. 

Meesra.  S.  G.  Shields  and  R.  E.  Ii. 
Monntoastle,  for  appellant: 

A  privilege  tax  is  a  debt  against  any  per- 
son who  carries  on  a  business  charged  there- 
with, and  may  be  sued  for  accordingly. 

State  V.  Nashville  8av,  Bank,  16  Lea,  111. 

If  this  privilege  tax  is  a  debt,  it  can  only 
be  a  debt  owed  by  the  party  who  does  the 
business,  the  doing  of  which  is  made  a  priv- 
ilege, and,  therefore,  is  a  debt  solely  and 
alone  as  a  privilege  against  the  advertising 
company.  The  legislature  has  no  power  to 
say  that  such  debt  can  be  collected  from  the 
traction  company. 

First  Nat,  Bank  v.  Chehalis  County,  166 
U.  S.  446,  41  L.  ed.  1073,  17  Sup.  Ct.  Rep. 
629;  Bell's  Gap  R.  Co.  v.  Pennsylvania,  134 
U.  S.  239,  33  L.  ed.  895,  10  Sup.  Ct.  Rep. 
633;  Hagan  v.  Hardie,  8  Heisk.  812;  Colum- 
bia V.  Beasly,  1  Humph.  240,  34  Am.  Dec. 
646;  Nashville  v.  Althrop,  5  Coldw.  558; 
Murphy  v.  State,  3  Head,  248;  Adams  v. 
Somerville,  2  Head,  366. 

Messrs,  Charles  T.  Gates,  Jr.,  Attorney 
General,  and  Renben  Ii.  Gates  for  appel- 
lees. 

NoTB. — The  above  case  appears  to  be  one  of 
first   impression,   and   to   which    there   do   not 
seem  to  be  any  very  close  analogies. 
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Shields*  J.,  delivered  the  opinion  of  the 
court: 

This  suit  involves  the  constitutionality  of 
the  provision  of  chapter  257,  p.  699,  of  the 
Acts  of  1903,  the  general  revenue  law  enact- 
ed by  the  present  general  assembly,  making 
street  and  commercial  railroad  companies 
liable  for  the.  privilege  tax  imposed  upon 
advertising  companies  conducting  the  busi- 
ness of  advertising  in  the  cars  and  stations 
of  such  companies. 

The  portions  of  the  statute  in  question, 
and  necessary  to  show  the  connection,  are 
these : " 

''That  each  vocation,  occupation,  and  busi- 
ness hereinafter  named  in  this  section  is 
hereby  declared  to  be  a  privilege;  and  the 
rate  of  taxation  on  such  privilege  shall  be 
as  hereinafter  fixed,  which  privilege  tax  shall 
be  paid  to  the  coimty  court  clerk,  as  pro- 
vided by  law  for  the  collection  of  revenue. 

All  persons,  companies,  or  corpora- 
tions owning,  controlling,  or  con- 
ducting the  business  of  advertis- 
ing in  street  cars  in  counties  of 
60,000  inhabitants  or  over,  each, 
per  annum  $100  00 

All  persons,  companies,  or  corpora- 
tions owning,  controlling,  or  con- 
ducting the  business  of  advertis- 
ing in  dummy  cars  or  railroad 
cars  in  counties  of  50,000  inhab- 
itants or  over,  each,  per  annum . .       50  00 

All  persons,  companies,  or  corpora- 
tions owning,  controlling,  or  con- 
ducting tlie  business  of  advertis- 
ing in  railroad  depots  in  each 
county  in  which  business  is  done, 
each,  per  annum 10  00 

"Provided  that  the  street  car  company  or 
railroad  company  who  leases  or  sells  such 
advertising  privileges  shall  be  liable  for  the 
payment  of  the  above  privileges." 

The  complainant,  a  street  railway  com- 
pany, owning  and  controlling  a  street  rail- 
way in  Knox  county,  leased  the  exclusive 
privilege  of  advertising  in  its  cars  to  the 
Consolidated  Railway  Advertising  Company 
for  a  term  of  years,  for  a  fixed  rental,  to  be 
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paid  at  stated  intervals;  and  the  latter  com- 
pany has  been,  and  is  now,  exercising  this 
privilege,  and  liable  for  the  tax. 

The  defendant,  John  E.  McMillan,  clerk 
of  the  county  court  of  Knox  county,  de- 
manded of  complainant  payment  of  the  priv- 
ilege tax  due  from  the  Consolidated  Rail- 
way Advertising  Company,  and,  upon  com- 
plainant's refusing  payment,  issued  a  dis- 
tress warrant  against  complainant  therefor, 
which  was  about  to  be  levied  upon  its  prop- 
erty, when  it  paid  the  tax  under  protest,  and 
now  brings  this  suit  to  recover  the  same; 
insisting  that  the  provision  of  the  statute 
making  it  liable  for  said  tax  deprives  it  of 
its  property  without  due  process  of  law,  and 
consequently  contravenes  article  1,  §  8,  of 
the  Constitution  of  Tennessee,  providing 
that  no  roan  shall  be  taken  or  imprisoned 
or  disseised  of  his  freehold,  liberties,  or 
privileges,  or  outlawed  or  exiled,  or  in  any 
manner  destroyed,  or  deprived  of  his  life, 
liberty,  or  property,  but  by  the  judgment 
of  his  peers  or  the  law  of  the  land,  and  also 
the  14th  Amendment  of  the  Constitution 
of  the  United  States,  which  provides  that 
no  state  shall  make  or  enforce  any  law  which 
shall  abridge  the  privileges  or  immunities 
of  citizens  of  the  United  States,  nor  shall 
any  state  deprive  any  person  of  life,  liberty, 
or  property  without  due  process  of  law, 
nor  deny  to  any  person  within  its  jurisdic- 
tion the  equal  protection  of  the  law,  and 
is  therefore  void. 

These  contentions  are  sound,  and  must 
be  sustained. 

JThe  traction  company  and  the  advertising 
company  are  distinct  and  independent  cor- 
porations, owing  each  other  no  duty  or  ob- 
ligation, and  having  no  interest  in  common. 
The  former  is  engaged  solely  in  operating  a 
street  railway,  and  the  latter  in  the  adver- 
tising business.  The  tax  is  imposed  upon 
the  business  of  advertising  in  street  cars, — 
a  privilege  exercised  by  the  advertising  com- 
pany, and  not  by  the  traction  company.  It 
is  not  a  liability  of  the  traction  company, 
but  one  of  the  advertising  company.  The 
only  relation  of  the  two  companies  is  that 
the  former  is  the  creditor  of  the  latter  for 
the  rent  due  it  for  the  use  of  its  cars  for 
advertising  purposes.  The  statute  arbi- 
trarily imposes  upon  the  traction  company 
liability  for  this  debt  of  the  advertising  com- 
pany, and  requires  it  to  pay  it  with  its  own 
means.  This  is  a  deprivation  of  property 
without  a  hearing  or  due  process  of  law, 
clearly  within  the  prohibition  of  the  con- 
stitutional provisions  relied  upon.  This  is 
too  obvious  for  argument,  and  the  prop- 
erty of  one  citizen  can  no  more  be  taken  to 
pay  a  tax  or  public  debt  due  from  another 
than  the  private  debt  of  such  other  person. 

The  cases  of  First  Nat,  Bank  v.  Ken- 
66  L.  R.  A. 


tucky,  9  Wall.  353,  19  L.  ed.  701;  BelVs 
Gap  R,  Co,  V.  Pennsylvania,  134  U.  S.  239, 
88  L.  ed.  805,  10  Sup.  Ct.  Rep.  533,  and 
First  Nat,  Bank  v.  Ohehalis  County,  166  U. 
S.  440,  41  L.  ed.  1069,  17  Sup.  Ct.  Rep.  629, 
in  which  statutes  requiring  corporations  to 
pay  taxes  due  from  bondholders  and  share- 
holders are  held  valid,  are  cited  and  relied 
upon  to  sustain  this  statute.  They  are  not 
in  point.  These  statutes  apply  to  corpora- 
tions having  assets  of  their  bondholders  and 
shareholders,  in  the  way  of  interest  and 
dividends,  in  their  hands,  which  they  can 
apply  to  the  payment  of  the  taxes,  and  it 
is  upon  this  ground  that  they  are  sustained. 

This  is  made  clear  in  the  case  of  StapyU 
ton  V.  Thaggardy  33  C.  C.  A.  353,  62  U.  S. 
App.  638,  91  Fed.  93-95,  where  a  recovery 
against  the  receiver  of  an  insolvent  bank  on 
account  of  the  taxes  assessed  against  the 
shareholders  was  denied  because-  the  re- 
ceiver did  not  have  funds  due  them  in  his 
hands. 

It  is  there  said:  "As  we  construe  the 
cases,  from  First  Nat.  Bank  v.  Kentucky, 
9  Wall.  353,  19  L.  ed.  701,  to  First  Nat, 
Bank  v.  Chehalis  County,  166  U.  S.  440,  41 
L.  ed.  1069,  17  Sup.  Ct.  Rep.  629,  the  bank 
is  made  to  pay  the  taxes  assessed  by  the 
state  against  its  shareholders,  when  the 
state  statutes  lay  such  duty  upon  the  bank, 
upon  the  theory  that  the  shares  are  valua- 
ble, and  that  the  bank  has  assets  in  its 
hands  belonging  to  the  shareholders  froni 
which  it  can  recoup.  Where  a  bank  is  in- 
solvent and  has  passed  into  the  hands  of  a 
receiver,  the  shares  are  generally  worse  than 
worthless,  and  the  receiver  has  no  assets 
belonging  to  the  shareholders  which  can  be 
applied  to  the  payment  of  taxes  assessed  on 
shares.  In  such  case,  we  are  of  opinion  that 
the  tax  assessed  against  the  shares  of  the 
bank  cannot  be  collected  from  the  receiver, 
or  from  assets  in  his  hands." 

The  complainant  is  not  the  debtor  of  the 
advertising  company,  and  at  no  time,  in  due 
course  of  business,  will  have  any  of  its  as- 
sets in  its  hands  or  under  its  control,  which 
it  can  apply  to  the  payment  of  the  tax  im- 
posed upon  it.  If  required  to  pay  this  tax, 
it  must  do  so  out  of  its  own  property,  with- 
out any  provision  for  its  reimbursement. 

The  provision  of  the  statute  requiring 
these  companies  to  pay  the  tax  imposed 
upon  advertising  companies  is  therefore 
clearly  unconstitutional  and  void,  and  com- 
plainant is  entitled  to  recover  from  the  de- 
fendant the  taxes  which  it  has  been  unlaw- 
fully required  to  pay. 

The  decree  of  the  chancellor  dismissing 
romplainanVs  hill  will  he  reversed,  and  a 
decree  here  rendered  in  accordance  with  this 
opinion. 
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NASHVILLE,  CHATTANOOGA  &  ST. 
LOUIS  RAILWAY  COMPANY,  Plif.  in 
Err., 

V. 

I.  H.  HEIKENS. 
( Tenn ) 

1.  Failure  to  irlve  a  requested  Instrne- 
tion  Is  not  reversible  error,  where  the 
instructions  given  were  calculated  to  impart 
to  the  Jury  fully  as  clear  an  idea  of  the  mat- 
ter involved  as  would  have  been  done  by  the 
use  of  the  langruage  in  the  one  requested. 

2.  Failure  to  Instrnet  tlie  Jury  upon  a 
particular  branch  of  tbe  case  is  not 
reversible  error,  where  the  complaining  party 
presented  no  request  for  such  instruction. 

8.  Tbe  o'vrner  of  property  may  recover 
for  tbe  Injury  to  bis  Interests  by  tbe 
neirllflrent  destruction  of  It  by  fire, 
whether  he  is  in  possession  or  not. 
4.  Tbe  lease  of  a  bnildlnfl:,  wltbout 
anytblns  to  Indicate  tbat  It  Is  to  be 
separate  from  tbe  subjacent  land, 
will  pass  both  building  and  land;  and  the 
destruction  of  the  building  will  not  terminate 
the  liability  of  the  lessee,  but  he  will  continue 
liable  for  the  rent  until  the  expiration  of  the 
term. 
ff.  Tbe  owner  of  a  build  Ins  neflrllflrently 
destroyed  by  lire  while  in  possession  of 
a  tenant  cannot  recover  from  the  one  respon- 
sible for  the  loss  the  whole  value  of  it,  but 
from  such  value  must  be  deducted  the  value 
of  the  leasehold. 

(March  26.  1904.) 

ERROR  to  the  Circuit  Court  for  Franklin 
County  to  review  a  judgment  in  favor 
of  plaintiff  in  an  action  brought  to  recover 
the  value  of  property  destroyed  by  defend- 
ant's negligence.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Iiynoh  ft  Iiynoh  for  plaintiff  in 
error. 

Messrs.  Frank  Ii.  Iiynoh  and  Murray 
ft  Murray  for  defendant  in  error. 

Neil,  J.,  delivered  the  opinion  of  the 
court: 

This  action  was  brought  in  the  circuit 
court  of  Franklin  county  against  the  plain- 
tiff in  error  to  recover  damages  for  the 
burning  of  a  mill.  The  jury  rendered  a 
verdict  in  favor  of  the  defendant  in  error 


NoTB. — For  a  case  In  this  series  holdlniec  that 
where  a  tort  upon  realty  affects  both  the  estate 
of  a  tenant  and  that  of  a  reversioner  each  may 
sue  separately  and  recover  damages  for  the  in- 
jury done  to  his  estate,  and  that  neither  can 
L-ecover  damages  for  the  entire  injury  to  both 
estates,  see  Jordon  v.  Ben  wood,  36  L.  R.  A. 
519. 

As  to  liability  of  tenant  for  rent  after  de- 
struction of  premises,  see,  in  this  series.  Porter 
V.  Tull,  22  L.  R.  A.  613,  and  note;  Taylor  v. 
Hart,  30  L.  R,  A.  716 ;  Wait  v.  O'Neil,  34  L.  R. 
A.  550;  Wattles  v.  South  Omaha  Ice  &  Coal 
Co.  36  L.  R.  A.  424;  and  Arbenz  v.  Exley,  61 
L.  R.  A.  067. 
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for  $5,000,  and  thereupon  the  plaintiff  in 
error  appealed,  and  has  assigned  errors  as 
follows : 

"First.  There  is  no  evidence  in  the  rec- 
ord to  support  the  verdict. 

"Second.  The  court  erred  in  declining  to 
charge  the  jury,  as  requested  by  the  defend- 
ant, as  follows:  *The  plaintiff,  to  be  enti- 
tled to  recover  in  this  case,  must  not  only 
prove  that  the  fire  might  have  proceeded 
from  the  defendant's  locomotive,  but  must 
show  by  reasonably  affirmative  evidence 
that  said  fire  did  originate  from  sparks 
emitted  or  thrown  from  defendant's  engine.' 

"Third.  The  court  erred  in  not  defining 
to  the  jury  in  some  way,  or  instructing 
them  as  to  the  character  of,  circumstantial 
evidence  necessary  to  establish  a  fact.  As 
applied  to  this  case,  he  should  have  told 
the  jury  that  the  circumstances  shown  in 
the  evidence  must  be  such  as  to  make  it  at 
least  probable,  and  not  merely  possible, 
that  the  mill  was  ignited  by  sparks  emit- 
ted from  defendant's  engine. 

"Fourth.  Because  the  defendant  did  not 
have  the  benefit  of  the  testimony  of  J.  A. 
Haley,  its  engineer  on  engine  No.  118, 
which  witness  should  have  shown  conclu- 
sively that  said  engine,  spark  arrester,  etc., 
were  in  perfect  condition,  and  were  properly 
handled  by  him  on  the  day  of  the  fire. 
This  testimony  was  lost  to  defendant 
through  no  fault  of  its  attorneys,  and  a  new 
trial  should  have  been  granted  on  the  show- 
ing made  by  the  affidavits  of  J.  J.  Lynch 
and  J.  A.  Haley. 

"Fifth.  The  court  erred  in  charging  ijie 
jury  as  to  the  measure  of  damages  as  fol- 
lows :  'If  you  find  from  the  evidence  in  the 
case  that  the  plaintiff  would  be  entitled  to 
recover,  the  amount  of  his  recovery  will  be 
the  value  of  the  mill,  engine,  and  boiler,  and 
whatever  equipment  was  contained  in  the 
mill  at  the  time  it  was  destroyed  by  fire.' 
It  being  shown  that  by  the  proof  that  the 
mill  was  encumbered  by  a  lease  to  Hubert 
Cherry,  who  was  in  possession  and  who 
owned  the  contents  of  the  mill  at  the  time 
of  the  fire. 

"Sixth.  The  court  erred  in  declining  to 
charge  the  jury,  as  requested  by  defendant, 
as  follows :  'The  plaintiff  alleges  in  his  dec- 
laration that  I.  H.  Heikens  was  the  owner 
and  in  possession  of  the  mill  that  was 
burned,  and  before  the  plaintiff  can  recover 
this  fact  must  be  established  by  the  proof. 
If  the  proof  in  this  case  established  the  fact 
that  I.  H.  Heikens  was  not  in  possession  of 
the  property  at  the  time  of  the  fire,  but  had 
leased  same  to  another,  then  the  plaintiff 
cannot  recover.' " 

Upon  a  careful  examination  of  the  testi- 
mony, we  are  of  opinion  that  the  first  as- 
signment of  error  must  be  overruled. 
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The  second  asBignment  is  also  overruled, 
because  its  substance  appears  in  the  charge 
of  the  circuit  judge  in  language  even  stron- 
ger than  that  contained  in  the  request. 

The  circuit  judge,  in  substance,  told  the 
jury  that,  before  the  railroad  company 
could  be  held  liable,  the  plaintiff  below  must 
show  that  the  building  was  burned  by 
sparks  from  the  engine,  or  that  the  fire 
was  set  out  by  the  engine  of  the  plaintiff  in 
«rror. 

The  court  said  to  the  jury:  'The  burden 
is  on  the  plaintiff  in  this  case  to  prove  that 
his  mill  and  fixtures  were  consumed  by  fire, 
and  that  this  fire  originated  from  a  spark 
from  one  of  the  defendant's  engines/'  The 
court  also  said  that,  after  the  plaintiff  be- 
low has  proved  that  he  owned  the  mill,  and 
that  it  was  consumed  by  fire,  ''and  that  the 
fire  was  communicated  to  the  mill  by  one  of 
the  defendant's  engines,  then  the  burden  of 
proof  would  be  shifted  to  the  defendant 
company,"  etc.  Again,  the  court  said  : 
"The  plaintiff,  in  order  to  make  out  a  prima 
facie  case,  must  prove  by  a  preponderance 
or  greater  weight  of  the  testimony  that  the 
fire  was  caused  by  a  spark  from  one  of  the 
defendant's  engines."  The  same  thought  is 
expressed  in  different  language  in  other 
parts  of  the  charge.  Again,  the  court  told 
the  jury  that  the  plaintiff  would  be  entitled 
to  recover,  "provided  that  the  facts  and  cir- 
cumstances were  such  as  to  make  you  be- 
lieve that  the  fire  was  communicated  by  an 
engine,  and  that  the  engine  was  not  properly 
equipped,  or  was  out  of  repair,  as  I  have 
explained  to  you." 

We  are  of  opinion,  from  these  instruc- 
tions, that  the  jury  got  quite  as  clear  an 
idea  of  the  matter  involved  in  the  request 
contained  in  the  second  assignment  of  error 
as  would  have  been  imparted  by  a  state- 
ment of  the  principle  in  the  language  there 
set  out. 

The  third  assignment  of  error  must  also 
be  overruled.  It  is  true  the  circuit  judge 
did  not  give  any  instruction  concerning  cir- 
cumstantial evidence,  but,  there  being  no 
request  presented  by  plaintiff  in  error  for 
an  instruction  upon  that  subject,  the  cir- 
cuit judge  could  not  be  put  in  error  for  a 
failure  to  charge  upon  it. 

The  fourth  assignment  is  overruled.  We 
do  not  think  that  the  afiidavits  referred  to 
are  sufficient,  when  taken  in  connection  with 
the  fact  that  the  company  knew  that  No. 
118  had  passed  the  building  that  day,  and 
knew  that  very  hour  wnen  it  did  pass.  Tak^ 
ing  all  the  circumstances  together  which 
should  be  considered  in  connection  with  the 
afiidavits,  we  are  of  opinion  that  the  com- 
pany has  not  acquitted  itself  of  negligence 
in  respect  of  the  absence  of  engineer  Haley. 
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We  shall  pass  the  fifth  assignment  of 
error  for  the  present. 

The  sixth  assignment  of  error,  we  are  of 
opinion,  should  be  overruled.  It  was  an 
immaterial  allegation  that  the  plaintiff  be- 
low was  in  possession  of  the  mill.  Whether 
in  possession  or  not,  he  could  sue  for  an  in- 
jury to  his  interest. 

Now  we  come  to  the  fifth  assignment  of 
error. 

Before  considering  the  legal  question  in- 
volved, it  should  be  said  that  the  testimony 
shows  that  the  mill,  prior  to  the  fire,  had 
been  rented  for  the  term  of  one  year  to  one 
Hubert  Cherry,  who  was  in  possession  of  it. 

The  substance  of  the  assignment  is  that, 
inasmuch  as  there  had  been  a  lease  of  the 
mill  for  one  year,  which  had  not  expired, 
there  were  two  interests  in  the  property, — 
one  that  of  the  lessee,  the  other  the  interest 
of  the  reversioner,  the  owner  in  fee  of  the 
property;  that  each  had  a  right  to  sue  for 
an  injury  to  his  interest,  but  that  neither 
had  a  right  to  sue  for  an  injury  to  the  in- 
terest of  the  other;  and  that,  in  a  suit  by 
the  reversioner  for  an  injury  to  his  inter- 
est, the  circuit  judge  could  not  lawfully 
ignore  the  existence  of  the  leasehold  estate, 
and  instruct  the  jury  to  allow  to  the  re- 
versioner damages  for  the  injuries  infiicted 
upon  the  whole  interest  of  the  property. 

It  is  insisted,  in  behalf  of  defendant 
in  error,  that  when  the  property  was  de- 
stroyed by  fire  the  leasehold  estate  ceaspd, 
and  nothing  was  left  but  the  reversion.  To 
sustain  this  proposition  the  following  au- 
thorities are  cited:  Winton  v.  Comiah,  5 
Ohio,  477;  Stockwell  v.  Hunter,  11  Met. 
448,  45  Am.  Dec.  220;  Graves  v.  Berdan,  2t) 
N.  Y.  498;  McMillan  v.  Solomon,  42  Ala. 
366,  94  Am.  Dec.  654;  Ainaworth  v.  Ritt, 
38  Cal.  89;  Shawmut  Nat.  Bank  v.  Boston, 
118  Mass.  126;  Aleisander  v.  Dorsey,  12  Ga. 
12,  66  Am.  Dec.  443;  Harrington  v.  Wat- 
son, 11  Or.  143,  50  Am.  Rep.  465,  3  Pac. 
173;  Porter  v.  Tull,  6  Wash.  408,  22  L.  R. 
A.  613,  36  Am.  St.  Rep.  172,  33  Pac  965  ; 
Kerr  v.  Merchants*  Exch.  Co.  3  Edw.  Ch. 
316;  Chesehrough  v.  Pingree,  72  Mich.  438, 
1  L.  R.  A.  629,  40  N.  W.  747;  Wattles  v. 
South  Omaha  Ice  d  Coal  Co.  50  Neb.  251, 
36  L.  R.  A.  424,  61  Am.  St.  Rep.  654,  69 
N.  W.  786;  Wait  v.  O'^eil,  34  L.  R.  A.  650, 
22  C.  C.  A.  248,  47  U.  S.  App.  19,  76  Fe  1. 
408. 

In  all  the  foregoing  authorities  except  the 
three  last  cited  it  appeared  that  the  prop- 
erty rented  was  a  room  or  apartment  in  a 
building,  or  a  cellar,  or  some  part  of  the 
building,  as  distinguished  from  the  whole 
building.  In  this  class  of  cases  the  author- 
ities are  practically  uniform  that  the  de- 
struction of  the  building  brings  the  interest 
of  the  lessee  to  an  end.    The  reason  given  is 
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that  the  lease  of  such  a  portion  of  a  build- 
ing does  not  carry  with  it  any  interest  in  the 
land.  The  whole  subject  is  discussed  lu- 
minously and  with  great  learning  in  the  case 
of  McMillan  v.  Solomon,  42  Ala.  366,  94 
Am.  Dec.  654.  No  different  doctrine  is 
taught  in  volume  2,  Taylor's  Landlord  & 
Tenant,  §  520,  referred  to  by  counsel. 

The  current  of  authority  is  almost  with- 
out exception  that,  where  a  building  is 
rented  without  any  language  indicating  that 
only  the  building  itself  is  leased,  as  dis- 
tinguished from  the  subjacent  land,  both 
the  building  and  the  land  pass  under  the 
lease,  and  a  destruction  of  the  building  will 
not  end  the  lease,  but  that  the  lease  will 
continue  to  the  end  of  the  term,  and  the 
lessee  is  liable  for  the  rent  up  to  the  expi- 
ration of  such  term.  Banks  v.  Whitej  1 
Sneed,  613;  Hihhard  v.  Neivman,  2  Baxt. 
285;  MoNairy  v.  Hicks,  3  Baxt.  378.  And 
see  Hicks  v.  Parham,  3  Hayw.  226,  9  Am. 
Dec.  745.  The  same  doctrine  is  recognized 
in  Wait  v.  O'Neil,  34  L.  R.  A.  550,  22  C.  C. 
A.  248,  47  U.  S.  App.  19,  76  Fed.  408,  cited 
by  defendants  in  error.  In  the  case  of  Wat- 
tles V.  South  Omaha  Ice  &  Coal  Co,  50  Neb. 
251,  36  L.  R.  A.  424,  61  Am.  St.  Rep.  664, 
69  N.  W.  785,  cited  by  defendants  in  error, 
it  is  admitted  that  the  foregoing  is  practi- 
cally the  universal  doctrine  under  the  com- 
mon law;  but  that  case  declines  to  follow 
it.  The  note  to  McMillan  v.  Solomon,  94 
Am.  Dec.  654,  recognizes  that  such  is  almost 
the  universal  doctrine.  Indeed,  the  current 
of  authority  is  so  strong  that  it  is  useless 
to  cite  authorities  upon  the  subject.  Of 
course,  if  the  property  itself  is  destroyed, 
as  in  the  case  of  a  landing  {Wait  v.  O'Neil, 
34  L.  R.  A.  550,  22  C.  C.  A.  248,  47  U.  S. 
App.  19,  76  Fed.  408),  the  tenancy  would 
cease.  The  subject  of  the  lease  in  that  case 
was  a  landing  on  the  Mississippi  river.  The 
landing  was  washed  away  by  a  change  in 
the  current  of  the  river,  and  the  court  held 
that  the  tenancy  thereupon  ceased.  In 
Chesehrough  v.  Pingree,  72  Mich.  438,  1  L. 
R.  A.  529,  40  N.  W.  747,  the  question  in- 
volved in  the  case  was  to  some  extent  dis- 
cussed, but  the  case  went  off  upon  another 
ground. 

Assuming  it  to  be  settled,  then,  that  in 
the  present  case  the  two  interests  referred 
to  still  existed,  we  pass  to  the  next  propo- 
sition,— that  the  reversioner  and  the  tenant 
each  had  a  right  of  action  for  the  injury  to 
which  he  was  subjected  by  the  fire. 

The  recognized  doctrine  is  that  a  tenant, 
in  the  absence  of  a  covenant  to  the  con- 
trary, is  liable  to  the  landlord  for  waste, 
by  whomsoever  committed.  ''If  the  law 
were  not  so,"  said  Lord  Mansfield  in  Atter- 
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sol  V.  Stevens,  1  Taunt.  202,  "there  would 
be  no  protection  to  the  lessor  where  he 
lives  at  a  distance  from  his  estate.  This  is 
not  the  case  of  a  sack  full  of  earth  stolen 
by  night,  but  many  hands  and  carts  must 
be  employed,  and  the  tenant  must  neces- 
sarily know  it.  When  the  lessor  comes  to 
see  his  estate,  and  finds  the  soil  gone,  it  is 
impossible  that  he  should  know  who  took  it. 
Suppose,  on  a  covenant  not  to  take  brick 
earth,  the  lessor  sues,  finding  a  quantity 
gone.  Is  it  an  answer  to  say:  'I  did  not 
take  it;  a  stranger — a  beggar — ^took  it;  re- 
sort to  him?'  The  law  autliorizes  the  ten- 
ant to  use  force  in  order  to  resist  the  tak* 
ing,  and,  if  that  force  is  resisted  by  force, 
the  law  will  not  presume  that  the  law  is 
so  feeble  as  not  instantly  to  repel  it  and 
prevail."  In  view  of  this  principle,  it 
seems  to  have  been  held  in  Austin  v.  Hud- 
son  River  R.  Co,  25  N.  Y.  334,  that  the  ten- 
ant could  sue  for  the  whole  injury  done  to 
the  premises,  and  that  the  recourse  of  the 
landlord  would  be  upon  him.  Tlie  more 
reasonable  ■  view,  however,  seems  to  have 
been  adopted  in  Wood  v.  Griffin,  46  N.  H. 
231,  that,  while  the  tenant  could  sue  to  re- 
cover damages  for  injury  to  his  own  inter- 
est, he  could  not  recover  for  injury  done  to 
the  reversioner,  unless  it  should  appear 
that  he  had  paid  the  landlord  or  reversioner 
such  damages.  See  also  California  Dry 
Dock  Co.  V.  Armstrong,  8  Sawy.  523,  17 
Fed.  216. 

The  weight  of  authority  seems  to  be  that 
each  may  sue  to  recover  for  the  injury  done 
to  his  estate  in  the  premises  which  may  be 
the  subject  of  the  controversy.  In  Sherman 
v.  Fall  River  Iron  Works  Co.  2  Allen,  524, 
79  Am.  Dec.  799,  it  was  held  that  a  lessee 
might  maintain  an  action  for  a  nuisance  to 
the  real  estate  which  he  occupied,  which 
was  injurious  to  his  possessory  interest; 
while  the  landlord  must  bring  an  action  for 
an  injury  to  the  reversion.  In  Oetz  v. 
Philadelphia  d  R.  R.  Co.  105  Pa.  547,  the 
supreme  court  of  Pennsylvania  held  that 
lessees  of  property  from  year  to  year  were 
entitled  to  recover  damages  to  their  lease- 
hold interest  when  the  property  was  dam- 
aged or  taken  by  a  railroad  company.  In 
Crowcll  V.  New  Orleans  d  N.  E.  R.  Co.  61 
Miss.  631,  it  appeared  that  the  owner  of 
realty  gave  the  defendant  railway  company 
a  right  of  way  across  land  in  possession  of 
the  tenant.  The  tenant  sued  the  railroad 
company  for  trespassing.  The  supreme 
court  of  Mississippi  held  that,  inasmuch  as 
the  owner  of  the  land  had  leased  it  to  the 
tenant  for  a  yelar,  the  latter  was  the  owner 
of  tlie  term,  and  it  was  thereafter  not  with- 
in the  power  of  the  landlord  to  confer  upon 
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the  railroad  company  the  right  to  construct 
its  road  on  the  land  during  the  term;  that 
the  landlord  could  confer  no  right  which  he 
himself  could  not  exercise  over  the  prem- 
ises; that  he  himself  would  have  heen  a 
trespasser  if  he  had  done  the  acts  com- 
plained of, — that  is,  had  built  the  roadbed 
of  a  railroad  track  across  the  land;  and 
that  the  company,  acting  under  his  author- 
ity only,  was  not  protected  by  it  from  a  re- 
covery by  the  tenant  for  the  injury  inflict- 
-ed.  In  Sutherland  on  Damages  it  is  said  : 
"The  same  act  may  be  injurious  to  several 
persons  having  different  interests, — to  the 
person  having  a  limited  estate  in  posses- 
sion, and  the  person  or  persons  having  the 
fee  subject  to  that  possessory  title.  The 
owner  of  the  reversionary  or  expectant 
estate  has  no  claim  for  damages  where  the 
wrong  affects  only  its  present  enjojrment, 
and  when  it  affects  the  value  of  the  whole 
estate  in  possession  and  in  expectancy,  he 
has  no  claim  for  damages  except  for  the  in- 
jury to  the  inheritance."  Vol.  4,  3d  ed. 
5  1033.  In  Attersol  v.  Stevens,  1  Taunt. 
202,  it  was  said,  per  Chambre,  J.  (p.  194)  ; 
"Where  different  persons  have  distinct 
rights  in  the  subject  of  a  trespass,  the  com- 
pensation must  be  to  each  in  proportion  to 
the  injury  he  has  received.  One  of  them 
cannot  claim  that  part  of  the  compensation 
which  belongs  to  the  other,  nor  can  the 
satisfaction  made  to  one  be  a  bar  to  an 
action  brought  by  the  other.  It  can  hardly 
be  necessary  to  cite  cases  upon  this  point." 
In  our  own  case  of  Colcough  v.  Nashville  d 
N,  W.  R.  Co,  it  appeared  that  the  defendant 
railway  company  had  appropriated  certain 
lands  for  its  right  of  way,  which  were 
leased  for  a  term  of  years  to  the  plaintiff. 
The  charter  provided  that,  when  property 
should  be  taken  by  the  company  for  rail- 
road purposes,  the  "owner"  should  be  com- 
pensated. The  defendant  insisted  that  only 
the  owner  of  the  fee  could  recover,  but  the 
court  held  that  the  lessee  or  the  owner  of 
any  interest  might  recover  for  the  loss  or 
damage  to  his  particular  estate.  Speaking 
to  this  matter,  the  court  said:  "It  would 
seem  that  in  such  cases  the  persons  vested 
with  the  several  interests  which  constitute 
the  entire  estate  might  join  in  a  proceeding 
under  the  statute  to  obtain  compensation, 
or,  as  they  have  several  interests,  proceed 
separately.  In  either  mode  of  proceeding, 
however,  the  compensation  for  the  entire 
damage  must  be  apportioned  according  to 
their  respective  interests."  2  Head,  171. 
In  Jordan  v.  Benwood  the  supreme  court  of 
West  Virginia  had  a  case  under  examina- 
tion wherein  it  appeared  there  was  a  life 
estate  and  a  remainder  interest.  The  suit 
65  L.  R.  A. 


was  brought  by  the  remainder-man  for  in- 
jury to  the  property.  It  did  not  appear 
that  any  deduction  had  been  made  in  the 
damages  for  the  amount  of  injury  suffered 
by  the  holder  of  the  life  estate.  The  court 
announced  the  following  doctrine,  viz,: 
That,  if  there  be  a  tenant  for  years  or  life 
in  actual  possession,  he  can  sue  for  any 
trespass  affecting  his  immediate  residential 
interest,  and  the  reversioner  or  remainder- 
man, if  the  act  does  a  permanent  injury  to 
the  inheritance,  may  sue  as  to  that,  but 
that  they  are  separate  claims;  that,  where 
the  injury  is  of  a  permanent  nature,  dete- 
riorating the  market  value  of  the  property, 
so  that,  if  the  remainder-man  or  reversioner 
were  to  sell,  it  would  bring  less  money  in 
the  market,  there  is  damage  to  the  rever- 
sion or  remainder,  for  which  the  rever- 
sioner or  remainder-man  may  sue  ;  that, 
where  the  same  act  affects  both  the  limited 
estate  and  the  remaining  fee,  the  damages 
are  apportionable  between  the  tenant  of  the 
particular  estate  and  the  owner  of  the  fee; 
that  the  particular  tenant  recovers  for  dam- 
age only  to  present  enjoyment  covering  the 
entire  term,  if  it  affect  the  entire  term,  and 
the  remainder-man  or  reversioner  only  for 
damage  to  the  remainder  or  reversion. 
"This  discrimination  of  right  between  the 
two  is  plain  in  the  law  books,"  continues 
the  court,  "and  must  be  carried  out  in  prac- 
tice. How?  The  books  do  not  just  say. 
But  they  say,  as  reason  says,  that  the  dam- 
age to  the  reversion  or  remainder  is  the 
amount  that  estate  is  diminished  in  value. 
.  .  .  But  that  is  only  the  market  value 
of  the  remainder  after  the  end  of  the  par- 
ticular estate,  and  it  is  difficult  to  get  at 
that,  unless  we  ask  the  market  value  of  the 
property  before  and  after  the  injury,  re- 
gardless of  the  two  estates,  and  then  seek 
the  value  of  the  estate  for  years  or  life  on 
the  basis  of  the  annual  rental  value  multi- 
plied by  the  number  of  years  remaining  of 
the  term  of  years,  or  by  the  number  based 
on  the  expectation  of  life  of  the  life  ten- 
ant." 42  W.  Va.  312,  36  L.  R.  A.  619,  67 
Am.  St.  Rep.  859,  26  S.  E.  266. 

Applying  these  principles,  it  is  clear  that 
the  circuit  judge  committed  error  in  in- 
structing the  jury  that  they  should  allow 
to  the  defendant  in  error  the  whole  value 
of  the  mill  and  equipment,  making  no  ac- 
count of  the  value  of  the  leasehold  interest. 
This  value  should  have  been  proved,  and 
the  jury  should  have  been  instructed  by  the 
court  to  deduct  it  from  the  total  valuation 
of  the  mill. 

For  this  error  the  judgment  of  the  court 
"beiiow  must  he  reversed,  and  the  cause  re- 
manded for  a  new  trial. 
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One  yvlko  sues  for  breacb,  before  tbe 
time  for  performance  nrrl-ved,  of  a 
contract  to  employ  him  as  manager  of  an 
opera  house  for  a  compensation,  to  consist  in 
part  of  a  share  of  the  net  profits,  is  not  en- 
titled to  recover  as  damiCses  a  share  of  the 
amount  for  which  his  employed  disposed  of 
the  lease  subsequent  to  the  time  when  such 
employment  should  have  begun. 

(April  11,  1904.) 

ERROR  to  the  Court  of  Civil  Appeals  for 
the  First  Supreme  Judicial  District  to 
review  a  judgment  increasing  the  amount 
of  plaintiff's  recovery  in  the  District  Court 
of  Galveston  County  in  an  action  brought 
to  recover  damages  for  breach  of  a  contract 
to  employ  him  as  manager  of  an  opera 
house.    Reversed. 

The  plaintiff  recovered  $1,000  at  the  trial 
in  the  district  court.  Upon  appeal  to  the 
court  of  civil  appeals  the  court,  in  an  opin- 
ion by  Gill,  J.,  held  that  the  principle  upon 
which  the  damages  were  assessed  was  erro- 
neous. 

The  material  portions  of  the  opinion  of 
the  appellate  court  were  as  follows: 

The  appellant  contended  in  the  lower 
court,  and  contends  here,  that  the  sale  of 
the  lease  furnished  a  certain  measure  of 
appellant's  damage;  and  that,  because  the 
very  act  by  which  the  breach  was  irrevo- 
cably accomplished  fur;iished  such  a  certain 
measure,  the  court  should  have  instructed 
the  jury  that,  in  case  they  found  for  appel- 
lant on  the  issue  of  liability,  they  should 
return  a  verdict  for  appellant  for  $7,500 
less  the  amount  of  the  $3,000  Kempner 
note,  with  interest  to  the  date  of  the 
breach. 

The  appellee  contends  that  the  judgment 
should  not  be  disturbed,  because  no  liability 
was  in  fact  shown,  and,  in  support  of  this 
position,  urges:  (1)  That  the  contract 
with  appellant  was  void,  because  it  amount- 
ed to  a  subleasing  of  the  premises  without 
the  landlord's  consent.  (2)  Because  the 
contract  was  one  of  partnership,  and,  it  ap- 
pearing, from  the  allegations  in  plaintiff's 
petition,  that  appellee  is  a  corporation,  it 
was  bad  on  general  demurrer,  since  a  cor- 
poration has  no  power  to  enter  into  part- 

Note. — For  loss  of  profits  as  an  element  of 
damages   for   breach   of  contract,   see,   in   this 
series,  Wells  v.  National  Life  Asso.  53  L.  R.  A. 
33,  and  note. 
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nership  either  with  another  corporation  or 
with  an  individual.  (3)  Because  Kempner, 
being  an  accommodation  indorser,  had  the 
right  to  recall  his  indorsement,  and,  having 
recalled  it  before  appellee  had  changed  its 
position  by  reason  thereof,  the  contract  was 
unenforceable  for  want  of  consideration. 

We  are  thus  brought  to  the  question  of 
the  measure  of  damages.  We  have  already 
stated  the  position  of  appellant.  In  oppo- 
sition to  this,  appellee  propounds  two  fur- 
ther propositions:  (I)  That  the  petition  in 
this  respect  is  bad,  on  general  demurrer, 
because  the  damages  prayed  for  are  too 
speculative  and  remote  to  be  recoverable. 
(2)  Because  the  sale  of  the  lease  and  the 
sum  it  brought  bear  no  such  relation  to  the 
breach  of  the  contract  as  to  furnish  the 
plaintiff  a  measure  of  damage  for  its 
breach. 

The  petition  sets  up  the  facts,  and  asks 
for  damages;  so,  after  all,  the  question 
must  turn  upon  the  inquiry  whether,  from 
the  facts,  the  court  can  ascertain  the  dam- 
skge  suffered  by  appellant  without  going  in- 
to the  field  of  pure  speculation.  "Damages 
which  are  the  natural  and  probable  result 
of  a  breach  of  contract,  and  which  may  be 
reasonably  anticipated  therefrom,  but  which 
are  so  speculative  and  so  dependent  upon 
numerous  and  changing  contingencies  that 
their  amount  is  not  susceptible  of  proof, 
with  any  reasonable  degree  of  certainty, 
may  not  be  recovered."  Central  Trust  Co. 
v.  Clark,  34  C.  C.  A.  354,  92  Fed.  296  ; 
Fraser  v.  Echo  Min.  d  Smelting  Co.  9  Tex. 
Civ.  App.  211,  28  S.  W.  714. 

The  rule  stated  is  one  of  general  appli- 
cation, and  is  well  established ;  but  another, 
equally  well  established  and  to  which  all 
others  yield,  is  that,  whenever  in  a  given 
case  damages  are  shown  to  have  been  suf- 
fered by  the  actionable  fault  of  another, 
and,  by  reason  of  the  facts,  the  court  finds 
that  the  damages  actually  suffered  can  be 
safely  ascertained,  the  court  will  make  the 
inquiry  and  award  the  damages;  and  this 
whether  they  include  loss  of  profits  or  any 
other  element,  however  diflScult  or  uncer- 
tain of  proof  they  may  ordinarily  be. 

This  is  but  another  way  of  saying  that 
every  damage  suit  must  be  determined 
upon  its  own  facts,  and  such  a  reasonable 
and  safe  measure  of  damages  applied  as  the 
facts  may  furnish.  This  rule  is  most  fre- 
quently applied  in  actions  sounding  in  tort, 
but  is  equally  applicable  to  breaches  of  con- 
tract where  the  damages  prayed  for  are  un- 
questionably within  the  contemplation  of 
tlie  parties  and  the  question  is  one  of  cer- 
tainty of  proof.     Compensation  is  the  basic 
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principle,  but,  owing  to  the  ever  recurring 
differences  in  the  facts  of  cases,  it  is  difli- 
cult,  if  not  impossible,  to  lay  down  a  gen- 
eral rule  as  to  the  measure  of  damages. 
Brigham  y.  Carlisle,  78  Ala.  243,  56  Am. 
Rep.  28;  8  Am.  &  Eng.  Enc.  Law,  p.  628. 

No  rule  of  universal  application  has  been 
formulated.  The  requirement  of  certainty 
of  proof  of  the  loss  claimed  and  the  exclu- 
sion, ordinarily,  of  future  profits  as  an  ele- 
ment of  recovery  is  but  the  old  rule,  in  a 
new  form,  that  the  plaintiff  must  make  out 
his  case  with  reasonable  certainty. 

Some  cases  are  such,  in  their  circum- 
stances, as  to  afford  an  obvious  rule  by 
which  a  just  and  adequate  compensation  can 
be  readily  measured,  and  when  this  is  the 
case  the  rule  should  be  unhesitatingly  ap- 
plied. Oilbert  v.  Kennedy,  22  Mich.  117  ; 
Warren  v.  Cole,  15  Mich.  274;  Allison  v. 
Chandler,  11  Mich.  548. 

This  course  is  infinitely  safer  and  better 
than  to  substitute  therefor  some  abstract 
generalty,  which  may  prove  inapplicable  in 
some  important  particular.  Such  is  the 
case  before  us.  In  this  case  the  actual 
breach  was  accomplished  by  the  sale  of  the 
lease.  Appellee  had  not  bound  itself  to  ac- 
cord to  appellant  any  management  or  con- 
trol, so  a  denial  of  that  privilege  was  not 
a  breach,  but  was  in  accord  with  the  terms 
of  the  instrument.  The  mere  verbal  repu- 
diation of  his  rights  on  the  part  of  the  ap- 
pellee was  not  a  breach,  for  it  might, 
nevertheless,  have  proceeded  with  the  enter- 
prise and  settled  justly  with  appellant  on 
the  days  named  for  a  division  of  the  profits. 
The  return  of  the  note  to  Kempner  was  not 
a  breach,  for  that  was  a  matter  in  which 
the  appellant  had  no  concern.  Tlie  appel- 
lee might  have  donated  the  note  to  a  char- 
ity, or  disposed  of  it  in  any  other  way,  and 
appellant  would  not  have  been  heard  to 
complain.  The  note  was  not  partnership 
assets,  but  the  individual  property  of  ap- 
pellee. The  breach,  then,  consisted  in  the 
sale  of  the  lease,  for  thereby  the,  continu- 
ance of  the  business  was  rendered  impos- 
sible. The  case  has  this  peculiar  feature. 
The  life  of  the  lease  and  the  term  of  the 
partnership  were  identical.  The  partner- 
ship business  actively  began  at  the  incep- 
tion of  the  lease.  The  building  was  leased 
for  no  other  purpose  than  an  opera  house. 
The  right  to  so  use  the  house  was  valuable 
only  to  the  extent  to  which  the  house  could 
be  profitably  used  for  theatrical  purposes. 
One  purchasing  the  lease  must  necessarily 
be  controlled  by  probable  future  profits  in 
estimating  its  value.  The  sum  of  )P15,000, 
paid  by  Kyle  to  appellee  for  the  lease,  was 
what  the  appellee  actually  realized  from  the 
venture,  and  less  than  what  Kyle,  perhaps, 
hoped  to  realize  from  the  operation  of  the 
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house;  for  it  is  manifest,  from  his  purchase 
of  the  bookings  of  theatrical  and  opera 
companies,  that  he  intended  to  continue  the 
business.  The  bookings  up  to  that  time, 
having  been  made  pursuant  to  partnership 
purposes,  were  a  part  of  the  partnership 
acquisitions  and  capital.  Thus  stated,  it 
is  plain  that  if,  at  the  end  of  one  month's 
operation,  the  partnership  had  been  termi- 
nated by  mutual  consent,  the  sale  value  of 
the  lease  would  have  been  an  accurate  basis 
of  settlement.  For  a  like  reason,  the  court 
will  seize  hold  of  that  fact  in  the  case  as  it 
stands  as  furnishing  a  measure  of  the  mini- 
mum profits,  at  least;  for  surely,  having 
thus  wrongfully  breached  the  contract  of 
partnership,  the  appellee  will  not  be  heard 
to  say  the  profits  would  have  been  less  than 
•the  business  actually  brought  at  the  sale. 
Such  a  rule  would  permit  a  partner  who 
owned  a  lease,  without  which  the  partner- 
ship could  not  proceed,  to  sell  his  lease  at 
a  handsome  profit,  pocket  the  profits,  and 
mock  his  wronged  partner  with  the  doctrine 
that  his  damages  consisted  of  lost  profits, 
which  the  law  would  not  allow  because  in- 
capable of  certain  ascertainment.  The 
court  will,  rather,  accept  the  joint  judg- 
ment of  the  purchaser  and  the  seller  at  the 
accomplished  sale,  that  the  present  value  of 
the  future  profits  is  $15,000,  and  award 
appellant  such  an  interest  as  the  contract 
authorizes. 

A  petition  for  rehearing  was  filed  in  the 
court  of  civil  appeals,  and  the  court,  in 
response  thereto,  made  the  following  addi- 
tional observations  upon  the  question  of 
measure  of  damages: 

"Appellee  earnestly  presents  the  proposi- 
tion as  we  found  on  the  original  hearing, 
that,  as  the  contract  in  question  was  not 
breached  by  the  verbal  repudiation  on  the 
part  of  appellee  prior  to  October  1st,  it 
follows,  inevitably,  from  the  facts  that 
appellant  has  forfeited  his  rights  by  non- 
payment of  his  note  and  the  half  of  the  an- 
nual rent.  It  is  evident  that  we  have  been 
misunderstood.  We  did  no  more  in  that 
connection  than  apply  the  familiar  doctrine 
that,  when  a  party  who  has  contracted  with 
another  to  do  certain  things  repudiates  the 
contract  in  advance  of  the  date  fixed  for 
performance,  the  other  may  accept  the  re- 
pudiation as  a  breach,  and  sue  at  once,  or 
he  may  await  the  event,  and  accept  per- 
formance if  the  first  party  repents  and  ten- 
ders it.  We  thought,  also,  and  are  still  of 
the  same  opinion,  that  appellee,  having 
stated  in  advance  that  he  would  not  perform, 
cannot  now  be  heard  to  complain  that 
appellant  did  not  tender  the  amount  of  the 
note  and  his  share  of  the  year's  rent.  The 
law  did  not  require  of  appellant  a  futile 
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act;  and  he,  having  been  advised  that 
appellee  would  accept  nothing  and  accord 
nothing,  might,  until  otherwise  advised  by 
appellee  of  its  repentance,  assume  that  the 
state  of  mind  continued  to  endure,  and  that 
any  tender  would  be  refused.  We  think  we 
were  right,  then,  in  saying  the  act  by  which 
the  breach  was  irrevocably  accomplished 
was  the  sale  of  the  lease." 

Further  facts  appear  in  the  opinion. 

Messrs.  Kleberg  ft  Neethe,  for  plaintiff 
in  error: 

The  court  of  civil  appeals  having  held 
that  the  mere  verbal  repudiation  by  appel- 
lee, before  the  contract  was  performable,  of 
the  rights  of  appellant,  and  the  return  of 
the  $3,000  note  to  Kempner,  its  indorser, 
did  not  constitute  a  breach  of  the  contract 
between  the  parties,  the  said  court  erred* 
in  holding  that  the  sale  of  the  lease  by 
appellee  to  Kyle  on  the  16th  day  of  Novem- 
ber, 1901,  constituted  such  a  breach  of  said 
contract  of  which  appellant  could  complain, 
and  for  which  he  was  entitled  to  recover 
damages,  because  by  its  very  terms  said 
contract  was  rendered  null  and  void,  and 
had  ceased  to  have  any  existence  as  early  as 
October  1,  1901,  a  month  and  a  half  prior 
to  said  sale,  by  the  failure  of  appellant  to 
pay  appellee  the  sum  of  $1,000,  as  he  had 
agreed  to  do,  being  one  half  of  the  yearly 
rent  of  the  Beaumont  opera  house. 

Kilgore  v.  Northwest  Tewas  Baptist  Edu- 
cational Asso.  90  Tex.  139,  37  S.  W.  598  ; 
Dingley  v.  Oler,  117  U.  S.  490,  29  L.  ed. 
984,  6  Sup.  Ct.  Rep.  850;  Smooths  Case,  15 
Wall.  36,  21  L.  ed.  107;  Frost  v.  Knight,  L. 
R.  7  Exch.  Ill,  41  L.  J.  Exch.  N.  S.  78,  26 
L.  T.  N.  S.  77,  20  Week.  Rep.  471;  Benja- 
min, Sales,  §  568. 

The  court  of  civil  appeals  erred  in  hold- 
ing that  the  sale  of  the  lease  and  the  sum 
it  brought  bear  such  relation  to  the  breach 
of  the  contract  as  to  furnish  the  plaintiff  a 
measure  of  damage  for  its  breach. 

Houston  d  T.  C.  R.  Co.  v.  Hill,  63  Tex. 
381,  51  Am.  Rep.  642;  Jones  v.  Oeorge,  61 
Tex.  345,  48  Am.  Rep.  280;  Hadleyv,  Boxen- 
dale,  9  Exch.  341,  2  C.  L.  Rep.  517,  23  L.  J. 
Exch.  N.  S.  179,  18  Jur.  358,  2  Week.  Rep. 
302;  Calvit  v.  McFadden,  13  Tex.  327; 
Williams  v.  Barton,  13  La.  404;  Howard  v. 
Btillw^ll  ds  B.  Mfg.  Co.  139  U.  S.  199,  35  L. 
ed.  147,  11  Sup.  Ct.  Rep.  500;  Central  Trust 
Co.  V.  Clark,  34  C.  C.  A.  354,  92  Fed.  293; 
Peace  River  Phosphate  Co.  v.  Oraffiin,  58 
Fed.  552;  Fraser  v.  Echo  Min.  A  Smelting 
Co.  9  "Tex.  Civ.  App.  210 ;  Equitable  Mortg. 
Co.  V.  Weddington,  2  Tex.  Civ.  App. 
373,  21  S.  W.  576;  Ball  v.  Britton,  58 
Tex.  57;  Bagley  v.  Smith,  10  N.  Y.  489,  61 
Am.  Dec.  756;  1  Sutherland,  Damages,  119. 

The  allegations  in  the  petition  of  the 
damages  sought  to  be  recovered  are  vague 
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and  uncertain,  and  the  damages  as  alleged 
are  too  remote,  contingent,  speculative,  and 
uncertain  to  form  the  basis  of  a  recovery. 

Central  Trust  Co.  v.  Clark,  34  C.  C.  A. 
354,  92  Fed.  295;  Houston  d  T.  O.  R.  Co.  v. 
Hill,  63  Tex.  381,  51  Am.  Rep.  642;  Coosam 
Min.  Co.  V.  Carolina  Min.  Co.  75  Fed.  860; 
Fraser  v.  Echo  Min.  d  Smelting  Co.  9  Tex. 
Civ.  App.  211,  28  S.  W.  714. 

Messrs.  James  B.  Stnbbs  and  Charles 
J.  Stnbbs,  for  defendant  in  error: 

As  the  lease  of  the  opera  house  and  the 
engagement  of  dramatic  companies  were 
the  principal,  in  fact  the  only,  assets  of  the 
Greenwall  company,  any  use  or  deposition 
of  such  assets  by  either  copartner  was  for 
the  benefit  of  the  firm;  and  if,  instead  of 
conducting  the  business  for  five  years, 
appellee  chose  to  place  upon  it  an  estimate 
of  its  present  value  or  earning  capacity, 
and  dispose  of  it  at  that  figure,  the  result- 
ant gains  belong  to  the  firm  as  much  as 
those  that  might  have  been  realized  from 
day  to  day  by  giving  performances  in  the 
leased  building  during  the  entire  term. 

22  Am.  &  £ng.  Enc.  Law,  2d  ed.  pp.  115- 
117,  and  notes;  Benson  v.  Byrne,  (Tex. 
Civ.  App.)  41  S.  W.  497;  Mitchell  v.  Read, 
84  N.  Y.  556;  Moody  v.  Matthews,  7  Ves. 
Jr.  185;  Brincefield  v.  Allen,  25  Tex.  Civ. 
App.  258,  60  S.  W.  1011;  Cullinan  v.  Stan- 
dard Light  d  P.  Co.  (Tex.  Civ.  App.)  65  S. 
W.  689;  Dilley  v.  Ratcliff,  29  Tex.  Civ.  App. 
545,  69  S.  W.  237 ;  Zimmerman  v.  Huher,  29 
Ala.  379 ;  Howard  v.  Stillwell  d  B.  Mfg.  Co. 
139  U.  S.  205,  35  L.  ed.  150,  11  Sup.  Ct, 
Rep.  600;  Kimberly  v.  Arm^,  129  U.  S. 
512,  32  L.  ed.  764,  9  Sup.  Ct.  Rep.  356  ; 
Story,  Partn.  174-178;  Story,  Agency,  211; 
Karriok  v.  Ha^naman,  168  U.  S.  328,  42  L. 
ed.  484,  18  Sup.  Ct.  Rep.  135;  Brigham  v. 
Dana,  29  Vt.  1  ;  Wells  v.  National  Life 
Asso.  53  L.  R.  A.  81,  39  C.  C.  A.  476,  99 
Fed.  229;  Reiter  v.  Morton,  90  Pa.  243;  1 
Lindley,  Partn.  307;  Nevins  v.  Thomas,  80 
Tex.  597,  16  S.  W.  332;  Johnson's  AppeaZ, 
115  Pa.  129,  2  Am.  St.  Rep.  539,  8  Atl.  36; 
Lacy  V.  Ball,  37  fa.  360;  McMahon  v.  M<h 
Cleman,  10  W.  Va.  419. 

Plaintiff  having  a  right  to  the  value  of 
his  contract,  we  find  that  value  fixed  by  the 
acts  of  his  copartner,  which  he  is  willing 
to  accept. 

Nat.  Union  Bank  v.  National  Mechanics* 
Bank,  80  Md.  371,  27  L.  R.  A.  483,  46  Am. 
St.  Rep.  350,  30  Atl.  913;  Chamberlin  v. 
Chamherlin,  12  Jones  &  S.  116;  Collyer, 
Partn.  160. 

The  doctrine  that  a  trustee  cannot  ob- 
tain an  advantage  over  his  cestui  que  trust 
applies  to  the  case  of  a  partnership,  and, 
upon  this  ground,  it  is  held  that  a  partner 
cannot  obtain  the  renewal  of  a  partnership 
lease  for  his  own  purposes,  to  commence 
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after  the  expiration  of  the  original  lease, 
or,  indeed,  after  the  termination  of  the 
partnership. 

Mitchell  T.  Read,  61  Barb.  310;  Feather- 
etonhaugh  v.  FenuHck,  17  Ves.  Jr.  299,  11 
Revised  Rep.  77  ;  Clegg  v.  Edmondson,  8 
DeG.  M.  &  G.  787,  26  L.  J.  Ch.  N.  8.  673,  3 
Jur.  N.  S.  299;  Clementa  v.  Hall,  2  DeG.  & 
J.  173,  27  L.  J.  Ch.  N.  S.  349,  4  Jur.  N.  S. 
494,  6  Week.  Rep.  358;  Clegg  v.  FUhwiok, 

1  Macn.  &  G.  294,  1  Hall  &  T.  396,  19  L.  J. 
Ch.  N.  S.  49,  13  Jur.  993;  Leach  v.  Leach, 
18  Pick.  68;  Johnson's  Appeal,  115  Pa.  129, 

2  Am.  St.  Rep.  539,  8  Atl.  36;  1  Bates, 
Partn.  303;  Karrick  v.  Hannaman,  168  U. 
S.  336,  42  L.  ed.  490,  18  Sup.  Ct.  Rep.  135; 
Ambler  v.  Whipple,  20  Wall.  546,  22  L.  ed. 
403;  Pearce  v.  Ham,  113  U.  S.  585,  28  L.  ed. 
1067,  5  Sup.  Ct.  Rep.  676  ;  Miller  v. 
O'Boyle,  89  Fed.  140;  Williamson  v.  Mon- 
roe, 101  Fed.  322;  2  Story,  Partn.  §  174  ; 
2  Kent,  Com.  51;  Spears  v.  Willis,  151  N. 
Y.  452,  45  N.  E.  849;  Pomeroy  v.  Benton, 
67  Mo.  544;  Dimond  v.  Henderson,  47  Wis. 
176,  2  N.  W.  73;  Stoughton  v.  Lync/i,  1 
Johns.  Ch.  467;  Snyder  v.  Lunsford,  9  W. 
Va.  223;  Settemhre  v.  Putnam,  30  Cal.  490. 

Williaiiis,  J.,  delivered  the  opinion  of 
the  court: 

This  action  was  brought  by  Markowitz 
against  the  Greenwall  Theatrical  Circuit 
Company  on  the  23d  day  of  January,  1902, 
to  recover  damages  for  breach  of  a  writ- 
ten contract  attached  to  the  petition.  This 
contract  was  executed  between  the  parties 
July  16,  1901,  and  by  it  defendant,  in 
consideration  of  the  payment  of  $3,000  in 
cash  (called  **bonus"),  agreed  to  give  to 
plaintiff  the  position  of  business  manager 
of  the  Kyle  opera  house  in  Beaumont  dur- 
ing the  term  of  defendant's  lease  thereof 
from  its  owner,  Kyle,  for  Ave  years,  to  be- 
gin October  1,  1901,  and  to  pay  plaintiff 
for  his  services  $20  per  week  during  the 
theatrical  season,  and  one  half  of  the  net 
profits,  payable  at  the  end  of  each  theatri- 
cal season,  about  May  1st  each  year.  But 
defendant  reserved  the  right,  if  it  should 
"feel  that  the  interests  of  all  concerned 
are  not  thoroughly  taken  care  of,"  to  re- 
move plaintiff  from  the  position  of  business 
manager,  and  replace  him  by  another,  in 
which  event  plaintiff  should  receive  only 
the  half  of  the  net  profits.  The  losses  of 
the  business  were  to  be  borne  equally  by 
the  parties.  Plaintiff  bound  himself  to  act 
as  business  manager,  and  give  the  business 
his  personal  attention  in  the  best  possible 
manner,  and,  in  addition  to  the  $3,000  bo- 
nus, agreed  to  pay  on  the  1st  day  of  Oc- 
tober each  year  $1,000,  the  half  of  the 
yearly  rent  of  the  opera  house;  and  the 
contract  expressly  stipulated  that  his  fail- 
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ure  to  meet  this  payment  when  due  "makes 
this  contract  null  and  void."  The  petition, 
after  stating  the  terms  of  the  contract, 
contained  the  following  allegations  and 
prayer:  "That  said  defendant,  although 
plaintiff  has  in  all  things  kept  and  per- 
formed the  obligations  of  his  said  contract, 
a  substantial  copy  of  which,  marked  *A,* 
is  hereto  annexed,  and  made  a  part  hereof 
as  fully  as  if  incorporated  herein  regard- 
less of  its  obligations,  violated  and  repu- 
diated said  contract  on  or  about  Septem- 
ber 10,  1901,  and  refused  to  carry  it  out 
in  any  particular;  wherefore  and  whereby 
a  cause  of  action  accrued  to  this  plaintiff 
to  recover  damages  for  the  breach  of  said 
agreement  by  defendant.  Plaintiff  also 
shows  that  defendant,  without  the  knowl- 
edge or  consent  of  plaintiff,  and  in  disre- 
gard of  his  rights,  sold  and  disposed  of 
the  lease  of  said  opera  house,  and  other 
rights  and  assets,  for  the  sum  of  $15,000, 
which  said  lease  was,  by  defendant  or  its 
representative,  transferred  to  W.  W.  Kyle, 
at  Beaumont,  Texas,  in  or  about  the  month 
of  November,  1901.  Plaintiff  shows  that 
said  lease  and  the  business  of  said  opera 
house  are,  and  would  in  all  probability  con- 
tinue to  be,  profitable  during  the  full  pe- 
riod of  said  lease,  and  would  be  worth  the 
sum  of  not  less  than  $15,000  per  year  net, 
to  which  plaintiff,  by  virtue  of  said  con- 
tract, was  or  would  be  entitled  to  one  half, 
and,  under  any  circumstances,  would  be  en- 
titled to  one  half  of  the  value  of  said  lease, 
which  value  he  alleges  to  be  not  less  than 
$30,000.  Premises  considered,  plaintiff 
sues  and  prays  due  process  to  defendant, 
and,  upon  hearing,  judgment  for  his  said 
damages,  present  and  prospective,  but,  in 
the  alternative,  for  one  half  the  value  of 
said  lease,  and  for  interest,  costs  of  suit, 
and  general  relief." 

The  evidence  shows  the  following  state 
of  facts:  In  lieu  of  the  cash  payment  re- 
quired by  the  contract,  the  note  of  plain- 
tiff for  the  amount,  indorsed  by  I.  H.  Kemp- 
ner,  was  accepted  by  defendant.  At  the 
time  of  the  execution  of  this  contract  de- 
fendant held  the  agreement  of  W.  W.  Kyle 
to  build  the  opera  house,  and  to  lease  it 
to  defendant  for  five  years,  beginning  Oc- 
tober 1,  1901,  at  a  rental  of  $2,000  per  an- 
num. Shortly  after  the  contract  between 
plaintiff  and  defendant  was  concluded,  Kyle 
raised  objection  to  the  proposed  connection 
of  plaintiff  with  the  theater,  and  conversa- 
tions and  correspondence  ensued  between 
plaintiff,  defendant,  and  Kempner  concern- 
ing an  adjustment.  Finally,  on  September 
10,  1901,  Greenwall,  the  president  of  de- 
fendant company,  asserted  to  plaintiff  that 
the  contract  was  invalid,  that  plaintiff  had 
no  contract;  and,  upon  the  latter  insist- 
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ing  upon  the  validity  of  the  agreement,  de- 
clared to  him  that,  if  he  insisted  upon  the 
contract,  he  had  a  lawsuit.  After  this 
Kempner,  under  the  impression  that  the 
contract  was  at  an  end  by  mutual  con- 
sent, without  plaintiff's  knowledge,  de- 
manded of  defendant  the  return  of  the  note 
for  $3,000,  and  it  was  returned  to  him. 
Plaintiff  continued  to  insist  upon  the  ob- 
servance of  the  contract  and  his  rights 
under  it,  and  upon  learning  of  the  return 
of  the  note,  protested  against  it.  Kempner 
thereupon  explained  to  defendant  the  error 
imder  which  he  had  acted,  and  offered  to 
return  the  note,  but  the  latter  continued  to 
ignore  the  contract  with  plaintiff,  and  to 
treat  it  as  ended.  Plaintiff,  while  insisting, 
as  we  understand  his  attitude,  and  as  it 
is  defined  by  the  court  of  civil  appeals, 
upon  the  maintenance  of  the  contract,  did 
not  pay,  or  offer  to  pay,  the  $1,000  due  on 
the  Ist  day  of  October.  He  was  able  and 
willing  to  do  so,  but  did  not  signify  this 
to  the  defendant  before  or  at  the  time  the 
money  became  due  otherwise  than  by  insist- 
ing upon  the  preservation  of  the  contract; 
and  he  claims  that  he  was  relieved  of  the 
necessity  of  performing  this  undertaking 
by  defendant's  previous  repudiation  of  its 
obligations.  The  theater  was  not  quite 
completed  by  the  Ist  of  October,  but  de- 
fendant accepted  it,  and  conducted  the  busi- 
ness in  it  until  November  16th,  and  then, 
on  account  of  differences  with  Kyle  and 
other  reasons,  sold  out  the  lease,  with  the 
contracts  made  with  dramatic  and  opera 
companies  for  performances,  to  Kyle,  the 
latter  paying  $15,000,  returning  $2,000  paid 
by  defendant  in  advance  for  rent  for  the 
first  year,  and  agreeing  to  pay  appellee 
$200  per  annum  for  services  in  securing 
companies  during  the  term  of  the  lease. 

Upon  the  trial  in  the  district  court  the 
plaintiff  claimed  the  right  to  recover  one 
half  of  the  net  proceeds  of  the  sale  of  the 
lease,  less  proper  deductions;  but  the  trial 
judge  instructed  the  jury  that  they  had 
"nothing  to  do  with  the  amount  received 
by  defendant  from  Kyle  for  the  termina- 
tion of  the  lease,"  and  defined  the  measure 
of  damages  as  one  half  of  the  profits  that 
would  have  been  derived  from  the  business, 
had  it  been  carried  on,  after  deducting 
the  $3,000  bonus  and  $5,000  rent  which 
plaintiff  would  have  had  to  pay.  Upon  ap- 
peal the  court  of  civil  appeals  was  of  the 
opinion  that  this  was  error,  holding  that 
plaintiff,  upon  the  facts  stated,  was  entitled 
to  the  recovery  claimed  by  him,  and  ac- 
cordingly rendered  judgment  in  his  favor. 
The  defendant  now  assigns  this  as  error, 
and  we  must  hold  that  its  position  is  well 
founded.  The  contract  was  one  of  which 
performance  was  to  commence  in  future. 
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The  petition  distinctly  alleged  a  breach  of 
this  contract  and  the  accrual  to  plaintiff 
of  a  cause  of  action  for  damages  through 
defendant's  repudiation  on  September  10th, 
before  the  time  for  performance  had  oome. 
The  allegation  of  the  subsequent  sale  of 
the  lease  was  only  the  assertion  of  a  claim 
for  damsiges  because  of  the  breach  alleged, 
and  not  of  a  cause  of  action  first  accrxiing 
from  such  sale.  Before  the  time  when  de- 
fendant was  bound  to  perform,  it  could  not, 
by  its  renunciation  of  its  obligation,  put 
an  end  to  the  contract;  but  by  its  action 
it  left  the  plaintiff  at  liberty,  if  he  saw 
fit,  to  take  it  at  its  word,  and  treat  its 
conduct  as  a  breach,  and  the  contract  as 
thereby  terminated,  and  hold  the  defend- 
ant responsible  for  the  damages  resulting. 
This  is  plainly  the  cause  of  action  pleaded. 
The  allegation  of  such  a  repudiation  and  the 
assertion  of  a  cause  of  action  growing  out 
of  it  leave  no  doubt,  upon  the  pleading, 
of  plaintiff's  election  to  treat  this  act  of 
the  defendant  as  a  breach  of  the  contract. 
He  must  be  held,  in  his  recovery,  to  that 
position,  and  his  damages  cannot  be  meas- 
ured by  rules  which  might  be  applicable 
had  he  based  his  conduct  and  his  suit  upon 
a  different  theory  inconsistent  with  that 
upon  which  he  sues.  The  following  state- 
ment of  the  principles  governing  such  cases, 
in  Frost  v.  Knight,  L.  R.  7  Exch.  112,  41 
L.  J.  Exch.  N.  S.  78,  26  L.  T.  N.  S.  77,  20 
Week.  Rep.  471,  has  commanded  the  accept- 
ance of  most  of  the  text  writers  and  courts 
in  England  and  America:  "The  law  with 
reference  to  a  contract  to  be  performed  at  a 
future  time,  where  the  party  bound  to 
performance  announces  prior  to  the  time 
his  intention  not  to  perform  it,  as  estab- 
lished by  the  cases  of  Hochster  v.  De  la 
Tour,  2  El.  &  Bl.  678,  22  L.  J.  Q.  B.  N.  S. 
455,  17  Jur.  972,  1  Week.  Rep.  469;  Dan- 
ube d  B.  Sea  Co.  v.  Xenos,  13  C.  B.  N.  S. 
825,  31  L.  J.  C.  P.  N.  S.  284,  8  Jur.  N.  S. 
439,  10  Week.  Rep.  320,  on  the  one  hand, 
and  Avery  v.  Bouyden,  5  El.  &  Bl.  714; 
Reid  V.  Hoskins,  6  El.  &  Bl.  963,  26  L.  J. 
Q.  B.  N.  S.  5,  3  Jur.  N.  S.  238,  6  Week. 
Rep.  45,  and  Barrick  v.  Buha,  2  C.  B.  N.  S. 
563,  26  L.  J.  C.  P.  N.  S.  280,  5  Week. 
Rep.  665,  on  the  other,  may  be  thus  stated. 
The  promisee,  if  he  pleases,  may  treat  the 
notice  of  intention  as  inoperative,  and  await 
the  time  when  the  contract  is  to  be  exo- 
cuted,  and  then  hold  the  other  party  re- 
sponsible for  all  the  consequences  of  non- 
performance; but  in  that  case  he  keeps  the 
contract  alive  for  the  benefit  of  the  other 
party  as  well  as  his  own.  He  remains  sub- 
ject to  all  his  own  obligations  and  liabili- 
ties under  it,  and  enables  the  other  party, 
not  only  to  complete  the  contract,  if  so  ad- 
vised, notwithstanding  his  previous  repudi- 
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ation  of  it,  but  also  to  take  advantage  of 
any  supervening  circumstance  which  would 
justify  him  in  declining  to  complete  it.  On 
the  other  hand,  the  promisee  may,  if  he 
thinks  proper,  treat  the  repudiation  of  the 
other  party,  as  a  wrongful  putting  an  end 
to  the  contract,  and  may  at  once  bring  his 
action  as  on  a  breach  of  it;  and  in  such 
action  he  will  be  entitled  to  such  damages 
as  would  have  arisen  from  the  nonperform- 
ance of  the  contract  at  the  appointed  time, 
subject,  however,  to  abatement  in  respect 
of  any  circumstances  which  may  have  af- 
forded him  the  means  of  mitigating  his 
loss?'  When  the  promisee  adopts  the  latter 
course,  treating  the  contract  as  broken, 
and  himself  as  discharged  from  his  obli- 
gations under  it,  he  resolves  his  right  into 
a  mere  cause  of  action  for  damages.  He 
is  no  longer  concerned  with  the  disposi- 
tion which  the  promisor  may  make  of  the 
subject-matter  of  the  contract.  Kddiah  v. 
Young,  108  111.  170,  43  Am.  Kep.  548; 
Johnstone  v.  Milling,  L.  R.  16  Q.  B.  Div. 
467,  55  L.  J.  Q.  B.  N.  S.  162,  64  L.  T. 
N.  S.  629,  34  Week.  Rep.  238,  50  J.  P. 
694;  Roper  v.  Johnson,  L.  R.  8  C.  P.  167, 
42  L.  J.  C.  P.  N.  S.  65,  28  L.  T.  N.  S.  296, 
21  Week.  Rep.  384;  Roehm  v.  Horst,  178 
U.  S.  1,  44  L.  ed.  953,  20  Sup.  Ct.  Rep. 
780;  Anson,  Contr.  368  et  seq.,  and  author- 
ities cited;  Cyc.  Law  &  Proc.  635-637,  and 
authorities  cited.  In  Johnstone  v.  Milling, 
L.  R.  16  Q.  B.  Div.  467,  55  L.  J.  Q.  B.  N. 
S.  162,  54  L.  T.  N.  S.  629,  34  Week.  Rep. 
238,  50  J.  P.  694,  the  rule  was  thus  stated : 
"When  one  party  assumes  to  renounce  the 
contract, — ^that  is,  by  anticipation,  refuses 
to  perform  it, — ^he  thereby,  so  far  as  he  is 
concerned,  declares  his  intention  then  and 
there  to  rescind  the  contract.  Such  a  re- 
nunciation does  not,  of  course,  amount  to  a 
rescission  of  the  contract,  because  one  par- 
ty to  a  contract  cannot  by  himself  rescind 
it;  but,  by  wrongfully  making  such  a  re- 
nunciation of  the  contract,  he  entitles  the 
other  party,  if  he  pleases,  to  agree  to  the 
contract  being  put  an  end  to,  subject  to  the 
retention  by  him  of  his  right  to  bring  an 
action  in  respect  of  such  wrongful  rescis- 
sion. The  other  party  may  adopt  such  re- 
nunciation of  the  contract  by  so  acting  up- 
on it  as,  in  effect,  to  declare  that  he,  too, 
treats  the  contract  as  at  an  end  except  for 
the  purpose  of  bringing  an  action  upon  it 
for  the  damages  sustained  by  him  in  con- 
sequence of  such  renunciation."  The  nec- 
essary consequence  of  both  parties  treating 
the  contract  as  terminated  by  the  renuncia- 
tion of  September  10th,  as  averred  in  the 
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petition,  was  to  prevent  the  accrual  of  any 
specific  interest  plaintiff  might,  by  a  dif- 
ferent course,  have  acquired  and  preserved 
in  the  lease,  the  business  to  be  conducted 
under  it,  and  the  proceeds  of  the  sale  of 
same.  Had  he  sued  upon  the  theory  that 
he  had  kept  alive  the  contract  and  acquired 
and  preserved  a  right  in  the  subject-mat- 
ter until  the  sale  took  place,  a  different 
question  would  be  presented.  It  is  upon 
that  view  that  plaintiff  now  attempts  to 
sustain  the  judgment  of  the  court  of  civil 
appeals.  If  such  a  case  is  made  by  the  evi- 
dence,— ^which  need  not  be  considered, — it 
is  not  only  not  supported  by,  but  is  irrec- 
oncilable with,  the  case  made  by  the  plead- 
ing; for  it  is  very  clear  from  the  authori- 
ties that  a  contract  cannot  be  thus  treated, 
for  one  purpose,  as  subsisting,  and,  for 
another  purpose,  as  at  an  end.  Upon  such 
a  repudiation  of  an  executory  agreement 
by  one  party,  the  other  may  make  his 
choice  between  the  two  courses  open  to 
him,  but  can  neither  confuse  them  together 
nor  take  both.  Johnstone  v.  Milling,  L.  R. 
16  Q.  B.  Div.  467,  55  L.  J.  Q.  B.  N.  S.  162, 
54  L.  T.  N.  S.  629,  34  Week.  Rep.  238,  50 
J.  P.  694.  It  would  seem  to  follow,  neces- 
sarily, that  the  cause  of  action  which  plain- 
tiff set  up  in  his  pleading  entitled  him,  if 
sustained  by  the  evidence,  to  recover  only 
for  the  loss  which  he  sustained  from  the 
breach  alleged,  which  was  the  profit  he 
would  have  made  from  the  business.  At 
any  rate,  he  has  no  cause  to  complain  that 
he  was  allowed  to  recover  according  to  that 
standard.  The  disposition  of  the  lease, 
which  the  termination  of  the  contract  left 
the  defendant  free  to  make  as  it  saw  fit,  in 
no  manner  altered  that  cause  of  action. 
Whether  or  not  the  evidence  showing,  as 
it  did,  a  continued  insistence  upon  the  con- 
tract on  plaintiff's  part  after  the  attempt 
of  defendant  to  recede  from  it,  justified 
a  recovery  upon  the  theory  of  the  petition, 
we  are  not  called  upon  to  consider.  If  , 
it  did  not,  the  plaintiff  cannot,  upon  that 
ground,  complain,  and  the  defendant  neith- 
er appealed  nor  sought  a  reversal  in  the 
court  of  civil  appeals. 

It  follows  from  what  we  have  said  that 
the  measure  of  damages  applied  by  the 
Court  of  Civil  Appeals  was  inappropriate 
to  plaintiff's  action  as  he  made  it  by  his 
pleaded,  and  the  judgment  of  that  court 
will  he  reversed,  and  the  judgment  of  the 
District  Court  will  be  affirmed. 

Rehearing   denied. 
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John  MANN,  Intervener,  Appt, 
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1.  An  act  cannot  be  declared  void  be- 
cause Its  veneral  operation  la  nnjuat 

and  unfair  to  Individuals,  unless  it  trenches 
upon  some  provision  of  the  Constitution. 

2.  The  liberty  guaranteed  br  the  Con- 
•tltatlon  Inelndea  the  rlybt  of  a  dtl- 
■en  to  use  his  Ood-given  powers,  employ  his 
faculties,  exercise  his  judgment  in  the  af- 
fairs of  life,  and  he  free  in  the  enjoyment  and 
disposal  of  his  acquisitions,  subject,  only,  to 
such  restrictions  as  are  imposed  hy  the  law 
of  the  land  for  the  public  welfare. 

8.  A  statute  problbltlnv,  under  penal- 
tYf  a  Molvent  mercbant  front  dlspoa- 
Inv  of  bla  stock  of  vooda  In  bulk  with- 
out notifying  his  creditors,  and  which  is  ap- 
plicable, also,  to  persons  acting  in  a  fiduciary 
capacity  and  under  Judicial  process,  when 
merchants  who  are  not  indebted  have  that 
privilege,  unconstitutionally  deprives  him  of 
his  liberty  and  property. 

4.  The  police  povrer  ivlll  not  Juatlf r  An 
act  prohibiting  solvent  merchants  from  dis- 
posing of  their  stocks  in  bulk  without  giving 
notice  to  their  creditors. 

(March  22.   1904.) 

APPEAL  by  intervener  from  a  judgment 
of  the  District  Court  for  Salt  Lake 
County  reversing  a  judgment  of  a  justice  of 
the  peace  in  his  favor,  in  an  action  brought 
to  recover  possession  of  certain  merchandise 
which  was  claimed  by  intervener  under  a 
contract  for  sale.    Reversed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Zane  Sc  StrinKf  allow,  for  appel- 
lant: 

This  statute  provides  for  a  moat  unwar- 
ranted search  into  a  man's  private  business 
affairs  for  which  there  is  no  justification  or 
accuse. 

Clinton  v.  Phillips,  68  111.  102,  11  Am. 
Rep.  52. 

The  constitutional  rights  of  the  citizen  to 
life,  liberty,  and  property  are  wholly  unlim- 
ited and  unrestricted,  except  by  considera- 
tions of  the  public  good ,-  and  no  abridgment 
or  deprivation  of  the  rights  by  the  legisla- 
ture will  be  upheld  or  enforced,  except  as  a 
regulation  of  police  power  operating  to  the 
benefit  of  all  individuals  of  the  community 
equally. 

People  V.  Oillson,  109  N.  Y.  389,  4  Am.  St. 


Note. — B'or  another  case  in  this  series  as  to 
constitutionality  of  statute  regulating  purchase 
of  stock  of  goods  in  bulk,  see  McDaniels  v.  J. 
J.  Connelly  Shoe  Co.  60  L.  R.  A.  947. 
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Rep.  465,  17  N.  E.  343;  Re  Jacobs,  98  N.  Y. 
98,  60  Am.  Rep.  636;  Watertotcn  v.  Mayo, 
109  Mass.  315,  12  Am.  Rep.  694;  State  v. 
Loomis,  115  Mo.  307,  21  L.  R.  A.  789,  22  S. 
W.  350;  State  v.  Julow,  129  Mo.  163,  29  L. 
R.  A.  257,  50  Am.  St.  Rep.  44a,  31  S.  W. 
781;  Millett  v.  People,  117  111.  294,  57  Am. 
Rep.  869,  7  N.  E.  631 ;  State  v.  Goodwill,  33 
W.  Va.  179,  6  L.  R.  a:  621,  26  Am.  St.  Rep. 
863,  10  S.  E.  285;  Lawton  v.  Steele,  152  U. 
S.  133,  38  L.  ed.  385,  14  Sup.  Ct.  Rep.  499; 
Eof  parte  Whiticell,  98  Cal.  73,  19  L.  R.  A. 
727,  35  Am.  St.  Rep.  152,  32  Pac.  870; 
Butchers*  Union,  S.  H.  d  L.  S.  L.  Co.  v.  Cres- 
cent City  L.  S.  L.  d  S.  H.  Co.  Ill  U.  S.  746, 
28  L.  ed.  585,  4  Sup.  Ct.  Rep.  652;  Bertholf 
V.  O'Reilly,  74  N.  Y.  509,  30  Am.  Rep.  323. 

The  law  will  not  allow  rights  of  property 
to  be  invaded  under  the  pretense  of  prescrib- 
ing a  police  regulation;  the  state  cannot  be 
permitted  to  encroach  upon  the  just  right 
f?ecured  by  the  Constitution  against  abridg- 
ment. 

Re  Jacobs,  98  N.  Y.  98,  50  Am.  Rep.  636; 
Com.  V.  Alger,  7  Cush.  53;  Aiistin  v.  Mur- 
ray, 16  Pick.  121 ;  Watertoum  v.  Mayo,  109 
Mass.  315»  12  Am.  Rep.  694;  Slaughter- 
House  Cases,  16  Wall.  36,  21  L.  ed.  465;  Coe 
V.  Schultz,  47  Barb.  64;  Lake  View  v.  Rose 
Hill  Cemetery  Co.  70  111.  191,  22  Am.  Rep. 
71;  Stuart  v.  Palmer,  74  N.  Y.  183,  30  Am. 
Rep.  289;  Rockwell  v.  Nearing,  35  N.  Y. 
302;  Re  TournserxL,  39  N.  Y.  171 ;  Re  Eureka 
Basin  Warehouse  d  Mfg.  Co.  96  N.  Y.  42; 
People  V.  Equitable  Trust  Co.  96  N.  Y.  387 ; 
People  V.  Oillson,  109  N.  Y.  389,  4  Am.  St. 
Rep.  465,  17  N.  E.  343. 

Where  rights  of  property  are  admitted  to 
exist,  the  legislature  cannot  say  they  shall 
exist  no  longer,  and  so  to  contend  would  be 
to  say  that  one's  property  may  be  taken 
without  due  process  of  law. 

State  V.  Julow,  129  Mo.  163,  29  L.  R.  A. 
257,  60  Am.  St.  Rep.  443,  31 -S.  W.  781; 
Pumpelly  v.  Oreen  Bay  d  M.  Canal  Co.  13 
Wall.  166,  20  L.  ed.  567 ;  Re  Jacobs,  98  N. 
Y.  98,  50  Am.  Rep.  636;  Wynehamer  v.  Peo- 
ple, 13  N.  Y.  378;  State  v.  Goodwill,  33  W. 
Va.  179,  6  L.  R.  A.  621,  25  Am.  St.  Rep. 
863,  10  S.  E.  285. 

ITie  rights  of  every  individual  must  stand 
or  fall  by  the  same  rule  of  law  that  governs 
every  other  member  of  the  body  politic. 

State  v.  Ooodvnll,  33  W.  Va.  179,  6  L.  R. 
A.  621,  26  Am.  St.  Rep.  863,  10  S.  £.  285; 
Civil  Rights  Cases,  109  U.  S.  23,  27  L.  ed. 
843,  3  Sup.  Ct.  Rep.  18;  People  v.  Oillson, 
109  N.  Y.  398,  4  Am.  St.  Rep.  465,  17  N.  E. 
343;  Butchers'  Union  S.  H.  d  L.  S.  L.  Co.  v. 
Crescent  City  h.  S.  L.  d  S.  H.  Co.  Ill  U.  S. 
755,  28   L.  ed.   690,  4   Sup.   Ct.  Rep.   652; 
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Wally  V.  Kennedy,  2  Yerg.  554,  24  Am.  Dec. 
511;  Yick  Wo  v.  Hopkins,  118  U.  S.  356,  30 
L.  ed.  220,  6  Sup.  Ct.  Rep.  1064;  Millett  v. 
People,  117  lU.  294,  67  Am.  Rep.  869,  7  N. 
E.  631. 

Mr.  W.  R.  HvtcliiiuioB,  for  respond- 
ents: 

The  legislature  may,  under  its  police  pow- 
ers, place  such  reasonable  restrictions  on  the 
right  oi  an  owner  in  relation  to  his  property 
as  it  finds  necessary  to  protect  the  interests 
of  the  public,  or  to  prevent  fraud  among  in 
dividuals. 

Com.  v.  Tewkebury,  11  Met.  55. 

The  law  in  question  was  passed  to  prevent 
merchants  dealing  in  goods,  wares,  and  mer- 
chandise from  defrauding  their  creditors. 
This  being  its  object  and  purpose,  it  is  a 
subject  of  legislation. 

McDaniels  v.  J.  J.  Connelly  Shoe  Co.  30 
Wash.  549,  60  L.  R.  A.  947,  94  Am.  St.  Rep. 
889,  71  Pac.  37. 

When  a  law  is  uniform  so  far  as  it  oper- 
ates, its  constitutionality  is  not  affected  by 
the  number  of  persons  within  the  scope  of 
its  operation. 

Redford  v.  Spokane  Street  R.  Co.  15  Wash. 
419,  46  Pac.  650;  Fitch  v.  Applegate,  24 
Wash.  25,  64  Pac.  147. 

The  act  is  not  in  restraint  of  trade. 

State  v.  Carver,  23  Ohio  C.  C.  140. 

The  act  is  not  in  violation  of  the  14th 
Amendment  of  the  United  States  Constitu- 
tion. 

Oenest  v.  Las  Vegas  Masonic  Bldg.  Asso. 
(N.  M.)  67  Pac.  743;  Com.  v.  Keary,  198 
Pa.  600,  48  Atl.  472. 

Laws  are  not  local  or  special  when  they 
are  general  and  uniform  upon  all  in  like  sit- 
uation. 

People  ex  rel.  Meyer  v.  Hazelwood,  116 
111.  319,  6  N.  E.  480. 

This  law  is  now  in  force  in  the  states  of 
Utah,  Colorado,  Maryland,  Minnesota,  Wash- 
ington, Tennessee,  and  Idaho,  and  has  been 
productive  of  great  good  to  debtor  and  cred- 
itor. 

Hart  v.  Roney,  93  Md.  432,  49  Atl.  661. 

In  no  sense  can  a  search  into  one's  private 
effects  be  instituted  under  the  provisions  of 
the  law. 

Boyd  Y.  United  States,  116  U.  S.  616,  29 
L.  ed.  746,  6  Sup.  Ct.  Rep.  524;  Parker  v. 
Otis,  130  Cal.  322,  92  Am.  St.  Rep.  56,  62 
Pac.  671,  927;  Neas  v.  Borches,  109  Tenn. 
398,  97  Am.  St.  Rep.  851,  71  S.  W.  50. 

Bartohy  J.,  delivered  the  opinion  of  the 
court: 

This  action  was  originally  brought  ifi  a 
justice's  court  on  April  2,  1902,  to  recover 
$277.47  for  merchandise  sold  and  delivered 
to  the  defendant,  Schwartz.  On  the  same 
day,  at  the  instance  of  the  plaintiffs,  the 
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goods  were  attached  while  in  the  possession 
of  the  intervener,  John  Mann»  to  whom 
Schwartz  had  previously,  on  March  29,  1902, 
sold  and  delivered  the  same  for  the  sum  of 
$550,  which  was  its  fair  value,  the  purchase 
having  been  made  in  good  faith.  After  the 
writ  of  attachment  was  levied  upon  the 
goods  the  purchaser  filed  his  complaint  in 
intervention,  claiming  to  own  all  the  prop- 
erty included  in  the  levy,  and  praying  that 
the  attachment  be  dissolved,  and  the  goods 
restored  to  his  possession,  and  for  damages 
and  costs.  Neither  the  seller  nor  the  pur- 
chaser mlide  an  inventory  of  the  merchan- 
dise before  sale,  as  required  by  the  act  sap- 
proved  March  14,  1901,  p.  67,  chap.  67,  Sess. 
Laws  Utah,  nor  did  they  in  other  respects 
comply  with  the  requirements  of  that  act. 
The  cause  was  first  tried  in  the  justice's 
court,  where  judgment  was  rendered  in  fa- 
vor of  the  intervener,  and  then  appealed  to 
and  tried  in  the  district  court,  where  the 
sale  was  held  fraudulent  and  void  under  the 
statute  referred  tp,  and  judgment  rendered 
in  favor  of  the  plaintiffs.  The  appeal  to 
this  court  presents  simply  the  question  of 
the  constitutionality  of  the  law  relating  to 
the  sale  of  merchandise  in  bulk,  found  in 
that  enactment. 

The  appellant  contends  that  the  act  is  un- 
constitutional and  void,  and  that,  therefore, 
he  cannot  be  punished  for  a  violation  of  its 
provisions.  He  insists  that  it  is  repugnant 
to  and  in  conflict  with  both  Federal  and 
state  Constitutions,  in  that  it  abridges  and 
interferes  with  the  inherent  and  inalienable 
rights  which  are  guaranteed  to  every  subject 
by  both  Constitutions.  The  respondents  con- 
tend that  the  act  is  not  in  conflict  with  the 
supreme  law,  but  is  the  result  of  a  proper 
exercise,  by  the  legislature,  of  the  police 
power  of  the  state.  In  determining  the 
question  thus  presented,  it  behooves  us  to  be 
mindful  of  the  fact  that  the  enactment  in 
controversy  has,  in  the  judgment  of  both  the 
legislative  and  executive  branches  of  the 
state  government,  been  declared  a  valid  ex- 
ercise of  legislative  power.  Courts  will  al- 
ways approach  such  a  judgment  with  that 
consideration  and  respect  which  are  due  to 
the  co-ordinate  branches  of  the  government, 
and  if,  upon  an  examination  and  comparison 
of  the  enactment  with  the  constitutional 
provisions  which  it  is  claimed  to  violate, 
there  is  a  well-grounded  doubt  of  its  valid- 
ity, such  doubt  must  be  resolved  in  favor  of 
its  constitutionality.  If,  however,  notwith- 
standing the  enactment  was  passed  with  all 
due  deliberation  and  formalities,  it  be  found 
to  contravene  constitutional  provisions,  or  to 
constitute  an  infringement  upon  the  rights 
of  individuals  guaranteed  by  the  Constitu- 
tion, then  the  courts  have  the  conceded  pow- 
er to  declare  void  the  enactment,  as  being  a 
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violation  of  the  supreme  law  of  the  land. 
But,  although  such  power  is  lodged  in  the 
courts,  they  will  not  declare  void  a  legisla- 
tive enactment  unless  there  is  a  suhstantial 
conllict  between  it  and  the  Constitution;  and 
so  high  a  regard  do  the  courts  entertain  for 
the  judgment  of  the  makers  of  the  law  that, 
in  determining  the  validity  of  an  enactment, 
every  presumption  will  be  indulged  in  favor 
of  its  constitutionality.  The  question  of 
the  validity  of  a  legislative  act  can  alone  be 
determined  by  reference  to  the  constitution- 
al inhibitions  and  restraints.  Whenever,  as 
to  any  subject  within  the  jurisdiction  of  the 
state,  the  Constitutions  of  the  state  and  of 
the  United  States  are  silent,  the  legislature 
may  speak;  and  when  it  does  speak  its  en- 
actment will  not  be  declared  void  simply  be- 
cause, in  the  opinion  of  the  court,  it  is  un- 
wise, or  opposed  to  justice  and  equity.  The 
sole  question  in  such  case  is  whether  the  act 
violates  the  supreme  law  of  the  state  or  of 
the  United  States.  If  it  does,  it  is  the 
plain  duty  of  the  courts  to  declare  its  inva- 
lidity. The  question  under  consideration 
must  be  determined  in  the  light  of  these 
principles,  which  have  been  frequently  as- 
serted by  the  courts. 

Section  1  of  the  act  in  controversy  reads: 
"A  sale  of  any  portion  of  a  stock  of  mer- 
chandise otherwise  than  in  the  ordinary 
course  of  trade  and  in  the  regular  and 
usual  prosecution  of  the  seller's  business,  or 
a  sale  of  an  entire  stock  of  merchandise  in 
bulk,  is  fraudulent  and  void  as  against  the 
creditors  of  the  seller,  unless  the  seller  and 
purchaser  shall,  at  least  five  days  before  the 
sale,  make  a  full  and  detailed  inventory, 
showing  the  quantity,  and.  so  far  as  possi- 
ble, with  the  exercise  of  reasonable  diligence, 
the  cost  price,  to  the  seller  of  each  article 
to  be  included  in  the  sale;  and  unless  such 
purchaser  shall,  at  least  five  days  before  the 
sale,  in  good  faith,  make  full  and  explicit 
inquiry  of  the  seller  as  to  the  names  and 
places  of  residence  or  places  of  business  of 
each  and  all  of  the  creditors  of  the  seller, 
and  the  amount  owing  each  creditor;  and 
unless  the  purchaser  shall,  at  least  five  days 
before  the  sale,  in  good  faith,  notify,  or 
cause  to  be  notified,  personally  or  by  regis- 
tered mail,  each  of  the  seller's  creditors  of 
whom  the  purchaser  has  knowledge,  or  can 
with  the  exercise  of  reasonable  diligence  ac- 
quire knowledge,  of  said  proposed  sale,  and 
of  the  cost  price  of  the  merchandise  to  be 
sold,  and  of  the  price  proposed  to  be  paid 
therefor  by  the  purchaser."  Section  2 
makes  the  violation  of  the  provisions  of  the 
1st  section  a  misdemeanor,  and  prescribes  a 
penalty  therefor.  Under  the  provisions  of 
this  act  a  sale  of  any  portion  or  all  of  a 
stock  of  merchandise,  made  out  of  the  ordi- 
nary course  of  trade,  by  any  merchant  who 
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has  creditors,  without  a  detailed  inventory 
made  at  least  five  days  before  the  sale,  show- 
ing the  cost  price  of  each  article,  and  notice 
of  the  proposed  sale,  the  cost  price,  and  sell- 
ing price,  given  at  least  five  days  before  the 
sale  to  each  creditor,  is  not  only  fraudulent 
and  void,  but  also  renders  both  the  seller  and 
purchaser  guilty  of  a  misdemeanor,  and 
subjects  them  to  the  penalty  provided  in  the 
act  for  that  crime.  Not  only  this,  but  the 
merchant,  though  ever  so  solvent  and  able  to 
pay  his  debts,  must,  in  order  to  effect  a  sale 
of  the  whole  or  any  portion  of  his  stock  out 
of  thJe  usual  course  of  trade,  expose  the  se- 
crets of  his  business  to  every  person  who 
may  seek  to  buy  and  to  whom  he  may  desire 
to  sell,  as  well  as  to  every  creditor.  The 
making  of  inventories  and  giving  notices  as 
required  by  the  act,  it  can  readily  be  seen, 
would,  in  many  instances,  almost  absolutely 
prohibit  the  consmnmation  of  such  sales. 
Such  would  doubtless  be  the  practical  oper- 
ation of  the  act  in  its  application  to  large 
department  stores,  where  the  creditors  are 
numerous,  and  the  stock  of  merchandise  im- 
mense. The  lapse  of  time  necessarily  inci- 
dent to  a  compliance  with  the  provisions  of 
the  act  would  have  a  strong  tendency  to  pre- 
vent advantageous  sales  by  the  class  of  mer- 
chants affected.  In  many  instances  it 
would,  doubtless,  require  many  days,  or  even 
months,  to  complete  such  an  inventory  and 
give  such  notices;  and  in  active  business 
communities  purchasers  are  not  likely  to 
look  with  much  favor  on  such  delays.  In 
this  age  of  competition  it  is  quite  apparent 
that  this  would  place  such  a  merchant  at  a 
great  disadvantage  in  his  struggles  to  pro- 
vide for  his  family, — in  competing  with  his 
neighbor  who  has  no  creditors.  These  same 
disadvantages  would  likewise  follow  the 
purchaser  of  the  merchandise  in  his  endeav- 
or to  again  dispose  of  the  goods,  if  he  should 
happen  to  be  a  debtor. 

The  act  appears  to  be  unreasonably  re- 
strictive, and  is  liable  to  subject  individuals 
to  punishment  for  acts  wholly  innocent.  It 
seems  calculated  to  inflict  upon  the  seller 
the  loss  of  an  advantageous  sale,  and  cause 
the  purchaser  to  refrain  from  making  what 
might  to  him  be  an  advantageous  purchase, 
because  of  the  risk  of  delay.  It  is  favorable 
to  one  class  of  merchants  and  unfavorable  to 
another,  and  thus  places  competitors  in  the 
same  line  of  business  upon  different  planes. 
In  its  operation,  as  to  one  class  of  mer- 
chants, it  brands  as  criminals  persons  per- 
fectly solvent,  and  abundantly  able  to  dis- 
charge their  debts  and  obligations,  for  mak- 
ing bargains  according  to  customs  and 
usages  which  have  prevailed  in  the  commer- 
cial world  from  time  immemorial,  while  as 
to  the  other  class  the  same  bargains  would 
be  lawful.     It  holds  out  advantages  to  one 
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and  denies  them  to  another,  both  pursuing 
the  same  business  for  a  livelihood.  As  to 
the  debtor  class,  it  prevents  a  free  exchange 
of  lawful  commodities,  and  thus  operates  in 
restraint  of  trade.  Undoubtedly,  the  legis- 
lature has  power  to  legislate  as  to  the  gen- 
eral rightd  of  debtors  to  dispose  of  their 
property,  and  in  enacting  such  legislation 
the  legislature  has  the  right  to  consider  the 
debtor's  right  of  disposal  of  his  property  by 
contract  or  otherwise  in  connection  with  the 
general  right  of  creditors  to  have  afforded 
an  opportunity  to  collect  their  claims;  but 
such  legislation  must  not  transcend  consti- 
tutional limitations,  or  invade  the  guaran- 
teed rights  and  liberties  of  individuals.  If 
within  such  limitations,  such  legislation  will 
be  upheld,  although  it  be  deemed  unwise,  or, 
in  its  operation,  unfair  and  unjust.  So  the 
act  in  question,  as  we  have  seen,  would 
evidently,  in  its  general  operation,  result 
unjustly  and  unfairly;  yet,  if  it  does  not 
trench  upon  constitutional  law,  it  cannot  be 
held  void. 

The  appellant,  however,  claims  that  the 
enactment  interferes  with  and  abridges  his 
inalienable  rights,  as  well  as  those  of  others 
in  like  situation,  subjects  of  this  common- 
wealth; and  for  his  and  their  protection 
against  the  consequences  which  naturally 
flow  from  such  an  enactment  he  appeals  to 
I  1,  art.  14,  of  Amendments  to  the  Consti- 
tution of  the  United  States,  which,  on  this 
subject,  provides:  *'No  state  shall  make 
or  enforce  any  law  which  shffll  abridge  the 
privileges  or  immunities  of  citizens  of  the 
United  States;  nor  shall  any  state  deprive 
any  person  of  life,  liberty,  or  property,  with 
out  due  process  of  law;  nor  deny  to  any  per- 
son within  its  jurisdiction  the  equal  protec- 
tion of  the  laws.''  For  like  reasons  he  appeals 
to  $  1,  art.  1,  of  the  Constitution  of  this 
state,  which,  inter  alia,  provides:  "All 
men  have  the  inherent  and  inalienable  right 
to  enjoy  and  defend  their  lives  and  liberties; 
to  acquire,  possess,  and  protect  property; 
to  assemble  peaceably,  protest 
against  wrongs,  and  petition  for  redress  of 
grievances;"  and  also  to  §  7  of  article  1, 
which  provides:  "No  person  shall  be  de- 
prived of  life,  liberty,  or  property,  without 
due  process  of  law."  These  constitutional 
provisions  constitute  the  supreme  law  of 
the  commonwealth  upon  this  subject.  To 
that  law  the  executive,  the  legislative,  and 
the  judicial  departments  of  the  government 
alike  must  bow  obedience,  as  well  as  every 
subject.  It  forbids  the  abridgment  by  the 
state  of  the  privileges  and  immunities  of 
all  citizens.  Under  its  mandate  no  person 
can  be  deprived  of  life,  liberty,  or  property 
without  due  process  of  law,  and  every 
person  is  entitled  to  the  equal  protec- 
tion of  the  laws,  and  may  acquire  proper- 
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ty,  possess,  and  protect  it,  as  well  as  de- 
fend his  life  and  liberty.  These  are  inherent 
and  inalienable  rights  of  citizens,  and  are 
constitutional  guaranties.  An  enactment, 
therefore,  which  deprives  a  person  arbi- 
trarily of  his  property,  or  of  some  part  of 
his  personal  liberty,  is  just  as  much  in- 
hibited by  the  supreme  law  as  one  which 
would  deprive  him  of  life.  And  "liberty," 
in  the  sense  in  which  the  term  is  here  em- 
ployed, is  not  restricted  to  mere  freedom 
from  imprisonment,  but  it  embraces  the 
right  of  a  person  to  use  his  God-given 
powers,  employ  his  faculties,  exercise  his 
judgment  in  the  affairs  of  life,  and  to  be 
free  in  the  enjoyment  and  disposal  of  his 
acquisitions,  subject  only  to  such  restraints 
as  are  imposed  by  the  law  of  the  land  for 
the  public  welfare.  The  word  "liberty,"  as 
thus  employed  in  the  Constitutions  and 
understood  in  the  United  States,  is  a  term 
of  comprehensive  scope.  It  embraces,  not 
only  freedom  from  servitude  and  from  im- 
prisonment and  arbitrary  restraint  of  per- 
son, but  also  all  our  religious,  civil,  political, 
and  personal  rights,  including  the  right  in 
each  subject  to  purchase,  hold,  and  sell  or 
dispose  of  property  in  the  same  way  that 
his  neighbor  may;  and  of  such  liberties  no 
one  can  be  deprived  except  by  due  process  of 
law. 

Property  has  some  essential  attributes 
without  which  we  could  not  conceive  it  to 
be  property.  Among  these  are  use^  enjoy- 
ment, susceptibility  of  purchase,  sale,  and 
of  contracts  in  relation  thereto.  The  taking 
away  of  any  one  of  the  essential  attributes 
may  violate  the  constitutional  guaranty  that 
no  person  shall  be  deprived  of  his  property 
without  due  process  of  law  as  clearly  as  in 
case  of  a  physical  taking  without  due  pro- 
cess of  law.  An  enactment,  therefore,  like 
the  one  in  controversy,  which  deprives  an 
owner  of  his  liberty  to  sell  his  property,  or 
contract  in  relation  thereto,  in  the  same 
manner  as  others  engaged  in  the  same  busi- 
ness might  lawfully  do,  invades  his  rights 
guaranteed  by  the  Constitution,  and  can- 
not be  upheld;  and  to  prevent  the  free  ex- 
change and  sale  or  disposal  ot  property  ac- 
cording to  the  immemorial  usages  of  trade 
is  to  deprive  it  of  one  of  its  main  attributes. 
"The  third  absolute  right,  inherent  in  every 
Englishman,"  says  Sir  William  Blackstone 
in  his  classification  of  fundamental  rights, 
"is  that  of  property,  which  consists  in  the 
free  use,  enjoyment,  and  disposal  of  all  his 
acquisitions,  without  any  control  or  diminu- 
tion, save  only  by  the  laws  of  the  land."  1 
Bl.  Com.  138.  The  right  thus  referred  to 
and  defined  by  the  illustrious  commentator 
is  absolute  and  inherent  in  every  American, 
subject  of  the  United  States,  by  virtue  of 
the  supreme  law  of    the    land.     Therefore, 
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"when  a  law  annihilates  the  value  of  proper- 
ty, and  strips  it  of  its  attributes,  by  which 
alone  it  is  distinguished  as  property,  the 
owner  is  deprived  of  it  according  to  the 
plainest  interpretation,  and  certainly  with- 
in the  spirit  of  a  constitutional  provision  in- 
tended especially  to  shield  private  rights 
from  the  exercise  of  arbitrary  power." 
Wynehamer  v.  People,  13  N.  Y.  378.  398. 
Judge  Cooley,  in  his  work  on  Constitutional 
Limitations,  6th  ed.  p.  484,  speaking  of 
doubtful  or  questionable  legislation,  says: 
"The  doubt  might  also  arise  whether  a 
regulation  made  for  any  one  class  of 
citizens,  entirely  arbitrary  in  its  character, 
and  restricting  their  rights,  privileges,  or 
legal  capacities  in  a  manner  before  unknown 
to  the  law.,  could  be  sustained,  nothwith- 
standing  its  generality.  Distinctions  in 
these  respects  must  rest  upon  some  reason 
upon  which  they  can  be  defended, — like  the 
want  of  capacity  in  infants  and  insane  per- 
sons; and,  if  the  legislature  should  under- 
take to  provide  that  persons  following  some 
specified  lawful  trade  or  employment  should 
not  have  capacity  to  make  contracts,  or  to 
receive  conveyances,  or  to  build  such  houses 
as  others  were  allowed  to  erect,  or  in  any 
other  way  to  make  such  use  of  their  proper- 
ty as  was  permissible  to  others,  it  can 
scarcely  be  doubted  that  the  act  would  tran- 
scend the  due  bounds  of  legislative  power, 
even  though  no  express  constitutional  provi- 
sion could  be  pointed  out  with  which  it 
would  come  in  conflict.  To  forbid  to  an 
individual  or  a  class  the  right  to  the  acquisi- 
tion or  enjoyment  of  property  in  such  man- 
ner as  should  be  permitted  to  the  com- 
munity at  large  would  be  to  deprive  them  of 
liberty  in  particulars  of  primary  importance 
to  their  'pursuit  of  happiness.' "  In  Third 
Nat.  Bank  v.  Dmne  Grocery  Co,  97  Tenn. 
603,  34  L.  R.  A.  445,  37  S.  W.  390,  it  was 
said :  "To  take  from  property  its  chief  ele- 
ment of  value,  and  to  deny  to  the  citizen  the 
right  to  use  and  transfer  it  in  any  proper 
and  legitimate  method,  is  as  much  depriving 
him  of  his  property  cus  if  the  property  itself 
were  taken."  In  People  eco  rel.  Manhattan 
8av,  Inst,  v.  Otis,  90  N.  Y.  48,  it  was  said : 
"Depriving  an  owner  of  property  of  one  of 
its  essential  attributes  is  depriving  him  of 
his  property  within  the  constitutional  pro- 
vision." In  State  v.  Goodwill,  33  W.  Va. 
179,  6  L.  Pv.  A.  621,  25  Am.  St.  Rep.  863,  10 
S.  E.  285,  it  was  said:  "The  right  to  use, 
buy.  and  sell  property,  and  contract  in  re- 
spect thereto,  including  contracts  for  labor, 
— which  is,  as  we  have  seen,  property, — is 
protected  by  the  Constitution.  If  the  legis- 
lature, without  any  public  necessity,  has  the 
power  to  prohibit  or  restrict  the  right  of 
contract  between  private  persons  in  respect 
to  one  lawful  trade  or  business,  then  it  may 
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prevent  the  prosecution  of  all  trades,  and 
regulate  all  contracts."  So,  in  State  v. 
Loomia,  115  Mo.  307,  21  L.  R.  A.  789,  22  S. 
W.  350,  it  was  observed:  "Liberty,  we 
have  seen,  includes  the  right  to  acquire 
property,  and  that  means  and  includes  the 
right  to  make  and  enforce  contracts.  We 
do  not  say  that  such  rights  cannot  be  regu- 
lated by  general  law,  but  we  do  say  that  the 
legislature  cannot  single  out  one  class  of 
persons  who  are  competent  to  contract,  and 
deprive  them  of  rights  in  that  respect  which 
are  accorded  to  other  persons.  The  consti- 
tutional declaration  that  no  person  shall  be 
deprived  of  life,  liberty,  or  property  without 
due  process  of  law  was  designed  to  protect 
and  preserve  their  existing  rights  against 
arbitrary  legislation  as  well  as  against 
arbitrary  executive  and  judicial  acts.  The 
sections  of  our  statute  in  question  deprive 
a  class  of  persons  of  the  right  to  make  and 
enforce  ordinary  contracts,  and  they  intro- 
duce a  system  of  state  paternalism  which 
is  at  war  with  the  fundamental  principles 
of  our  government,  cmd,  as  we  have  before 
said,  are  not  due  process  of  law."  People  v. 
GilUon,  109  N.  Y.  389,  4  Am.  St.  Rep.  465, 
17  N.  E.  343,  is  a  case  where  the  legislature 
had  passed  an  act  prohibiting  the  sale  or 
disposal  of  any  article  of  food,  or  any  offer 
or  attempt  to  do  »o,  upon  any  representa- 
tion or  inducement  that  anything  else  would 
be  delivered  aa  a  gift,  prize,  premiiun,  or  re- 
ward to  the  purchasers,  and  provided  that 
any  person  violating  any  of  its  provisions 
should  be  deemed  guilty  of  a  misdemeanor. 
Mr.  Justice  Peckham,  holding  the  enactment 
unconstitutional  and  void,  in  the  course  of 
his  opinion  said:  "It  cannot  be  truthfully 
maintained  that  this  legislation  does  not 
seriously  infringe  upon  the  liberty  of  the 
owner  or  dealer  in  food  products  to  pursue 
a  lawful  calling  in  a  proper  manner,  or  that 
it  does  not  to  some  extent  at  least,  deprive 
a  person  of  his  property  by  curtailing  his 
power  of  sale;  and,  unless  this  infringement 
and  deprivation  are  reasonably  necessary 
for  the  common  welfare,  or  may  be  said  to 
fairly  tend  in  that  direction  or  to  that  re- 
sult, the  legislation  is  invalid,  as  plainly 
violative  of  the  constitutional  provision 
under  discussion."  Again,  he  said:  "Nor 
can  this  act  stand  as  a  valid  exercise  of 
legislative  power  to  enact  what  shall  amount 
to  a  crime.  The  power  of  the  legislature  to 
so  declare  is  exceedingly  large,  and  it  is  diffi- 
cult to  define  its  exact  limit.  But  that 
there  is  a  limit  even  to  that  power,  under 
our  Constitution,  we  entertain  no  doubt,  and 
we  think  that  limit  has  been  reached  and 
passed  in  the  act  under  review.  The  power 
has  been  unlawfully  exercised  in  this  in- 
stance for  the  same  reasons  that  we  have  al- 
ready stated, — ^because  it  violates  the  consti- 
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tutional  provision  which  secures  to  each 
person  in  this  state  his  liberty  and  property 
except  as  he  shall  be  deprived  of  one  or  both 
by  due  process  of  law."  In  Butchers'  Union 
/?.  U.  &  L.  flf.  L.  Co.  V.  Crescent  City  L.  8.  L. 
d  8,  H,  Co,  111  U.  S.  746,  28  L.  ed.  585,  4 
Sup.  Ct.  Rep.  652,  Mr.  Justice  Field,  speak- 
ing of  constitutional  rights,  said :  "Among 
these  inalienable  rights  as  proclaimed  in 
that  great  document,  is  the  right  of  men  to 
pursue  their  happiness,  by  which  is  meant 
the  right  to  pursue  any  lawful  business  or 
vocation  in  any  manner  not  inconsistent  with 
the  equal  rights  of  others,  which  may  in- 
crease their  prosperity  or  develop  their  fac- 
ulties, so  as  to  give  to  them  their  highest 
enjoyment.  The  common  business  and  call- 
ings of  life,  the  ordinary  trades  and  pur- 
suits, which  are  innocuous  in  themselves, 
and  have  been  followed  in  all  communities 
from  time  immemorial  must  therefore  be 
free  in  this  country  to  all  alike  upon  the 
same  conditions.  The  right  to  pursue  them 
without  let  or  hindrance,  except  that  which 
is  applied  to  all  persons  of  the  same  age, 
sex,  and  condition,  is  a  distinguishing 
privilege  of  citizens  of  the  United  States, 
and  an  essential  element  of  that  freedom 
which  they  claim  as  their  birthright."  Ra 
Jacobs,  98  N.  Y.  98,  50  Am.  Rep.  636  i 
Clinton  v.  Phillips,  58  111.  102,  11  Am.  Rep. 
62;  State  v.  Julow,  129  Mo.  163,  29  L.  R.  A. 
257,  50  Am.  St.  Rep.  443,  31  S.  W.  781; 
Millett  y.  People,  117  111.  294.  57  Am.  Rep. 
869,  7  N.  E.  631;  Wally  v.  Kennedy,  2  Yerg. 
554,  24  Am.  Dec.  511 ;  People  v.  Marw,  99  N. 
Y.  377,  52  Am.  Rep.  34,  2  N.  E.  29;  Yick 
Wo  V.  Hopkins,  118  U.  *S.  356,  30  L.  ed.  220, 
6  Sup.  Ct.  Rep.  1064. 

Nor  can  the  act  be  sustained,  in  its 
present  form,  as  a  proper  exercise  of  the 
police  power  of  the  state.  That  power, 
though  somewhat  shrouded  in  mystery  as  to 
its  limits,  which  are  not  easy  to  prescribe 
with  precision,  has  stood  sponsor  for  multi- 
tudes of  legislative  enactments;  but  such 
enactments  were,  nevertheless,  always  bound 
to  be  within  constitutional  limits.  The 
power,  however  broad  and  comprehensive,  is 
not  paramount  to  the  Constitution,  but  is 
always  bounded  by  its  provisions.  If, 
therefore,  an  act  of  the  legislature  is  re- 
pugnant to  a  provision  of  the  Constitution, 
it  cannot  be  held  valid  as  a  proper  exercise 
of  the  police  power.  Likewise,  if  a  right  of 
property  or  of  person  be  protected  by  the 
Constitution,  it  cannot  be  destroyed  by  any 
exercise  of  the  police  power  either  by  the 
legislature  or  the  executive  power  of  the 
state. 

Neither  the  legislative  nor  the  executive 
can,  under  the  guise  of  police  regulation  or 
otherwise,  arbitrarily  or  unjustly,  without 
good  cause,  restrict  or  infringe  upon  the 
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property  rights  or  the  liberty  of  any  subject 
within  the  protection  of  the  supreme  law; 
and  whenever  the  legislature  undertakes  to 
determine  what  is  a  proper  exercise  of  police 
power,  its  determination  is  a  subject  for 
judicial  scrutiny.  The  power  may  be 
exercised  to  promote  the  safety,  health, 
comfort,  and  welfare  of  society;  and,  to  sus- 
tain legislation  as  a  proper  exercise  of  the 
police  power,  it  must  have  reference  to  some 
such  end.  By  virtue  of  that  power  the  use 
of  property  is  regulated  by  enforcing  the 
maxim.  Sic  utere  tuo  ut  alienum  non  loRdas. 
The  enactment  in  controversy  does  not  ap- 
pear to  have  reference  to  either  of  the 
objects  here  indicated.  It  can  hardly  be 
said  that  a  law  which  prevents  a  person, 
though  indebted,  who  is  abundantly  able  to 
pay  his  debts,  from  selling  his  property  in 
the  same  way  his  neighbors  do,  and  in  ac- 
cordance with  a  time-honored  custom  or 
usage,  either  promotes  the  safety,  health, 
comfort,  or  welfare  of  the  community  or 
the  state.  If  the  act  referred  generally  to 
insolvent  debtors  it  would  present  a  dif- 
ferent question;  but  it  relates  simply  to 
debtors  and  purchasers  of  debtors  of  a  par- 
ticular and  specified  business,  whether 
solvent  or  insolvent;  so  that  the  mer- 
chant who  is  worth  a  fortune  over 
and  above  his  indebtedness,  and  who 
is  able  to  respond  instantly  to  his 
creditors,  who  may  be  only  such  because  of 
convenience  in  trade  and  business  trans- 
actions, nevertheless  finds  himself,  under  the 
provisions  of  the  act,  deprived  of  the  liberty 
to  sell  his  goods,  or  to  contract  in  relation 
thereto  in  the  same  manner  that  others  en- 
gaged in  the  same  business  may  lawfully 
do.  Not  only  this,  but  by  making  a  sale 
which  would  be  perfectly  lawful  if  made  by 
his  neighbor  both  he  and  his  purchaser  be- 
come criminals,  and  amenable  to  the  penalty 
provided  in  the  act. 

Looking  again  at  the  provisions  of  the  en- 
actment, it  will  be  observed  that  it  aims  at 
but  one  kind  of  business, — the  mercantile, — 
and  impliedly  and  arbitrarily  divides  those 
engaged  therein  into  two  classes.  The  mer- 
chants of  the  one  class,  being  unaffected  in 
their  property  rights,  may  make  sales  and 
contracts  in  relation  thereto  as  they  see  fit; 
while  the  same  kind  of  sales  and  contracts, 
if  made  in  the  same  manner  by  the 
merchants  of  the  other  class,  are  not  only 
declared  void,  but  will  render  both  the 
sellers  and  purchasers  liable  to  criminal 
prosecution.  The  enactment,  as  we  have 
seen,  not  only  places  the  debtor  class  in  the 
mercantile  business  at  a  great  disadvantage 
in  competing  with  others  in  the  same  line 
of  business,  but  its  provisions  are  exceeding- 
ly strict  and  oppressive.  Nor  do  its  pro- 
visions apply  generally  to  all  debtors  within 
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the  commonwealth.  They  apply  only  to 
merchants,  who  are  debtors,  while  farmers, 
miners,  manufacturers,  traders,  and  other 
dealers,  though  debtors,  may  sell  and  dis- 
pose  of  their  property  when  and  as  they 
please  so  long  as  they  act  in  good  faith.  If 
the  act  is  designed  to  prevent  fraud,  why  not 
make  it  general  ?  Looking  alone  at  the 
debtor  class,  there  appears  to  be  such  a  dis- 
crimination as  is  difficult  to  reconcile  with 
justice  and  fair  dealing.  Nor  d6  we  per- 
ceive any  justification  for  restraining  a 
merchant  who  is  in  debt,  but  solvent,  from 
selling  his  merchandise,  in  whole  or  in  part, 
as  he  may  deem  most  advantageous,  in  order 
to  prevent  one  who  is  insolvent  from  exer- 
cising the  same  privilege. 

There  is  another  feature  which  must  be 
deemed  quite  material  in  determining  the 
validity  or  invalidity  of  this  legislation. 
Under  the  terms  of  the  act  "a  sale  of  any 
portion  of  a  stock  of  merchandise,"  or  *'a 
sale  of  an  entire  stock"  in  bulk,  made  other- 
wise than  as  in  the  act  provided,  "is 
fraudulent  and  void  as  against  creditors," 
and  renders  both  the  seller  and  buyer  liable 
to  criminal  prosecution.  Now,  it  will  be 
noticed  that  nowhere  in  its  provisions  is 
there  an  exemption  of  any  sale  by  adminis- 
trators, executors,  trustees,  assignees  for 
the  benefit  of  creditors,  trustees  in  bank- 
ruptcy, or  public  oflicers  acting  under  judi- 
cial process.  There  being  no  such  exemption, 
it  would  seem  that  such  sales  of  merchan- 
dise owned  by  debtors,  made  by  persons  act- 
ing in  a  fiduciary  capacity  or  under  judicial 
process,  must  also  be  made  in  accordance 
with  the  provisions  of  the  act,  in  order  that 
the  seller  and  purchaser  may  avoid  the 
penalties  provided.  It  is  evident  that  such 
a  law  would  not  only  deprive  property  of 
one  of  its  chief  attributes,  but  would  greatly 
hamper  the  administration  of  estates  and  re- 
tard the  enforcing  of  judicial  process.  Nor 
is  this  law  necessary  for  the  public  weal. 
Broad  and  extensive  as  the  public  power  of 
a  state  is«  it  cannot  be  assumed  that  it  war- 
rants such  legislation  as  this.  It  is  true, 
there  are  extreme  cases  where  the  exercise 
of  that  power  is  justified  by  the  maxim, 
Salus  populi  suprema  lex  eat,  and  so,  in 
some  cases  of  great  emergency  and  over- 
ruling necessity,  the  taking  or  destruction 
of  property,  even  without  compensation  and 
without  due  process  of  law,  may  be  justi- 
fied; but  such  is  not  this  case.  The  police 
power  can  never  avail  to  declare  an  act  valid 
when  the  Constitution  says  it  is  invalid. 
"The  limit  to  the  exercise  of  the  police 
power  can  only  be  this :  The  regulation  must 
have  reference  to  the  comfort,  the  safety, 
or  the  welfare  of  society;  it  must  not  be  in 
conflict  with  the  provisions  of  the  Consti- 
tution." Potter's  Dwarr.  Stat.  p.  458. 
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Speaking  of  the  regulation  of  the  conduct 
of  corporations  whose  charters  are  inviola- 
ble, by  the  legislature,  under  the  polioe 
power.  Judge  Cooley  says:  "The  limit  to 
the  exercise  of  the  police  power  in  these 
cases  must  be  this:  The  regulations  must 
have  reference  to  the  comfort,  safety,  or 
welfare  of  society.  Th^  must  not  be  in 
conflict  with  any  of  the  provisions  of  the 
charter;  and  they  must  not,  under  pretense 
of  regulation,  take  from  the  corporation  any 
of  the  essential  rights  and  privileges  which 
the  charter  confers.  In  short,  they  must  be 
police  regulations  in  fact,  and  not  amend- 
ments of  the  charter  in  curtailment  of  the 
corporate  franchise."  Const.  Lim.  6th  ed. 
p.  710.  In  Watertovm  v.  Mayo,  109  Mass. 
315,  12  Am.  Rep.  604,  Mr.  Justice  Colt  said: 
"To  a  great  extent  the  legislature  is  the 
proper  judge  of  the  necessity  for  the  exer- 
cise of  this  restraining  power.  It  is  not 
easy  to  prescribe  its  limit.  The  law  will 
not  allow  rights  of  property  to  be  invaded 
under  the  guise  of  a  police  regulation  for 
the  preservation  of  health  or  the  pro- 
tection against  a  threatened  nuisance; 
and,  when  it  appears  that  such  is 
not  the  real  object  and  purpose  of  the  regu- 
lation, courts  will  interfere  to  protect  tho 
rights  of  the  citizen."  In  Re  Jacobs,  08  N. 
Y.  98,  50  Am.  Rep.  636,  Mr.  Justice  Earl 
says:  "Generally  it  is  for  the  legislature 
to  determine  what  laws  and  regulations  are 
needed  to  protect  the  public  health  and  se- 
cure the  public  comfort  and  safety;  and, 
while  its  measures  are  calculated,  intended, 
convenient,  and  appropriate  to  accomplish 
these  ends,  the  exercise  of  its  discretion 
is  not  subject  to  review  by  the  courts.  But 
they  must  have  some  relation  to  these  ends. 
Under  the  mere  guise  of  police  regulations 
personal  rights  and  private  property  can- 
not be  arbitrarily  invaded,  and  the  de- 
termination of  the  legislature  is  not  final  or 
conclusive.  If  it  passes  an  act  ostensibly 
for  the  public  health,  and  thereby  destroys 
or  takes  away  the  property  of  a  citizen,  or 
interferes  with  his  personal  liberty,  then  it 
is  for  the  courts  to  scrutinize  the  act,  and 
see  whether  it  really  relates  to  and  is  con- 
venient and  appropriate  to  promote  the  pub- 
lic health."  Again,  referring  to  the  same 
subject,  he  says:  "Such  legislation  may  in- 
vade one  class  of  rights  to-day  and  another 
to-morrow,  and,  if  it  can  be  sanctioned 
under  the  Constitution,  while  far  removed 
in  time,  we  will  not  be  far  away  in  practical 
statesmanship  from  those  ages  when  govern- 
mental prefects  supervised  the  building  of 
houses,  the  rearing  of  cattle,  the  sowing  of 
seed,  and  the  reaping  of  grain,  and  govern- 
mental ordinances  regulated  the  movements 
and  labor  of  artisans,  the  rate  of  wages,  the 
price  of  food,  the  diet  and  clothing  of  the 
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people,  and  a  large  range  of  other  afTairu 
long  since  In  all  civilized  lands  regarded  as 
outside  of  governmental  functions.  Such 
governmental  interferences  disturb  the 
normal  adjustments  of  the  social  fabric,  and 
usually  derange  the  delicate  and  complicated 
machinery  of  industry,  and  cause  a  score  of 
ills  while  attempting  the  removal  of  one." 
In  the  8laughter-Uou8e  Oases,  16  Wall.  36, 
S7,  21  L.  ed.  394,  Mr.  Justice  Field,  referring 
to  the  police  power  of  the  state,  said :  "All 
sorts  of  restrictions  and  burdens  are  im- 
posed under  it,  and  when  these  are  not  in 
conflict  with  any  constitutional  prohibitions 
or  fundamental  principles  they  cannot  be 
successfully  assailed  in  a  judicial  tribunal. 
.  But,  under  the  pretense  of  pre- 
scribing a  police  regulation,  the  state  can- 
not be  permitted  to  encroach  upon  any  of 
the  just  rights  of  the  citizen  which  the 
Constitution  intended  to  secure  against 
abridgment."  So,  in  Lawton  v.  Steele,  152 
U.  S.  133,  38  L.  ed.  385,  14  Sup.  Ot.  Kep. 
499,  Mr.  Justice  Brown  said:  "To  justify 
the  state  in  thus  interposing  its  authority  in 
behalf  of  the  public,  it  must  appear,  first, 
that  the  interests  of  the  public  generally,  as 
distinguished  from  those  of  a  particular 
class,  require  such  interference;  and,  second, 
that  the  means  are  reasonably  necessary  for 
the  accomplishment  of  the  purpose,  and  not 
imduly  oppressive  upon  individuals.  The 
legislature  may  not,  under  the  guise  of  pro- 
tecting the  public  interests,  arbitrarily 
interfere  with  -private  business,  or  impose 
unusual  and  unnecessary  restrictions  upon 
lawful  occupations.  In  other  words,  its 
determination  as  to  what  is  a  proper  exer- 
cise of  its  police  powers  is  not  final  or  con- 
clusive, but  is  subject  to  the  supervision  of 
the  courts."  Tiedeman,  Pol.  Power,  §§  85, 
194 ;  State  v.  JuUnc,  129  Mo.  163,  29  L.  R.  A. 
267,  50  Am.  St.  Rep.  443,  31  8.  W.  781;  Ex 
parte  Whittcell,  98  Cal.  73,  19  L.  R.  A.  727, 
35  Am.  St.  Rep.  152,  32  Pac.  870;  Austin  v. 
Murray,  16  Pick.  121;  Com,  v.  Alger,  7 
Oush.  53,  85;  Ex  parte  Sing  Lee,  96  Cal. 
354,  24  L.  R.  A.  195,  31  Am.  St.  Rep.  218. 
31  Pac.  245;  Coe  v.  Schultz,  47  Barb.  64; 
Lake  View  v.  Rose  Hill  Cemetery  Co,  70  III. 
191,  22  Am.  Rep.  71;  Bertholf  v.  O'Reilly, 
74  N.  Y.  509,  30  Am.  Rep.  323;  Mugler  v. 
Kansas,  123  IT.  S.  623,  661,  31  L.  ed.  205,  8 
Sup.  Ct.  Rep.  273. 

The  respondents  cite  and  rely  upon  several 
cases  from '  the  states  of  Massachusetts, 
Maryland,  Tennessee,  and  Washington, 
where  enactments  upon  the  same  subject 
were  enforced.  While  enactments  of  simi- 
lar character  have  been  upheld  in  those 
states,  an  examination  shows  that  they  all 
differ  materially  in  important  features  from 
the  one  here  under  consideration.  The  law 
in  Massachusetts  exempts  all  sales  from  its 
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provisions  made  by  officers  acting  in  a  fidu- 
ciary capacity  or  under  judicial  process; 
and,  while  it  declares  a  sale  made  in  viola- 
tion of  its  provisions  fraudulent  and  void  as 
against  creditors,  it  does  not  subject  the 
seller  and  buyer  acting  in  disobedience  of 
the  law  to  crindnal  prosecution.  Mass.  Stat. 
1903,  chap.  415,  p.  389.  Notwithstanding 
this,  however,  it  seems  apparent  from  the 
opinion  in  Squire  y.  Tellier  (Mass.)  69  N. 
E.  312,  that  the  supreme  court  of  that  state 
regarded  their  statute  as  going  to  the  very 
limit  of  constitutional  authority,  when  it 
said:  "Although  the  requirements  of  the 
act  are  very  strict,  we  cannot  say  that  the 
determination  of  the  l^slature,  as  between 
the  interests  of  owners  of  stocks  of  merchan- 
dise and  their  creditors,  was  so  far  wrong 
as  to  render  the  statute  unconstitutional." 
We  apprehend,  from  a  perusal  of  that 
opinion,  that  if  there,  as  here,  the  de- 
termination of  the  legislature  had  gone  to 
the  length  of  applying  the  provisions  of  the 
act  to  persons  acting  in  a  fiduciary  or  official 
capacity  and  under  judicial  process,  and 
provided  criminal  pimishment  for  the  per- 
sons affected  if  they  disobeyed  such  pro- 
visions, the  court  would  have  hesitated  be- 
fore pronouncing  the  act  constitutional. 

Under  the  act  of  the  state  of  Maryland,  a 
sale  made  in  disobedience  of  the  statutoiy 
provisions  is  not  absolutely  fraudulent  and 
void,  as  under  our  enactment,  but  is  simply 
"presumed  to  be  fraudulent  and  void  as 
against  the  creditors  of  the  seller."  Md. 
Laws  1900,  chap.  579,  p.  907.  In  the  case 
cited  from  that  state  the  question  of  the 
constitutionality  of  the  act  was  neither  pre- 
sented nor  decided.  Hart  v.  Roney,  93  Md. 
432,  49  Atl.  661. 

So,  imder  the  act  of  Tennessee,  a  sale 
made  in  disobedience  of  the  provisions  there- 
of is  only  "presumed  to  be  fraudulent  and 
void  as  against  creditors  of  the  seller." 
Tenn.  Acts  1901,  chap.  133,  p.  234.  The  su- 
preme court  of  Tennessee  held  the  act  valid, 
Mr.  Justice  Wilkes  dissenting.  Neas  v. 
Borches,  109  Tenn.  398,  97  Am.  St.  Rep.  851, 
71  S.  W.  50. 

It  will  be  noticed  that  in  none  of  the  acts 
thus  far  referred  to,  except  in  our  own,  is 
disobedience  of  the  provisions  thereof  by  the 
seller  and  buyer  made  a  criminal  offense. 
The  supreme  court  of  Missouri,  in  State  v. 
Julow,  129  Mo.  163,  29  L.  R.  A.  257,  50  Am. 
St.  Rep.  443,  31  S.  W.  781,  determining  the 
validity  of  an  act  somewhat  similar  in  char- 
acter to  the  one  here  under  consideration, 
said:  "If  an  owner,  etc.,  obeys  the  law  on 
which  this  prosecution  rests,  he  is  thereby 
deprived  of  a  right  and  a  liberty  to  contract 
or  terminate  a  contract  as  all  others  may. 
If  he  disobeys  it,  then  he  is  punished  for  the 
performance  of  an  act  wholly  innocent,  un- 


816 


Utah  Supreme  Goubt. 


Mar., 


less.,  indeed,  the  doing  of  such  act  guaran- 
teed by  the  organic  law,  the  exercise  of  a 
right  of  which  the  legislature  is  forbidden  to 
deprive  him,  can,  by  that  body,  be  con- 
clusively pronounced  criminal.  We  deny 
the  power  of  the  legislature  to  do  this, — to 
brand  as  an  offense  that  which  the  Consti- 
tution designates  and  declares  to  be  a  right, 
and  therefore  an  innocent,  act;  and,  conse- 
quently, we  hold  that  the  statute  which  pro- 
fesses to  exert  such  a  power  is  nothing  more 
nor  less  than  a  'legislative  judgment/  and 
an  attempt  to  deprive  all  who  are  included 
within  its  terms  of  a  constitutional  right 
without  due  process  of  law." 

The  provisions  of  the  act  of  the  state  of 
Washington  (Sess.  Laws  1901,  chap.  109,  p. 
222)  are  so  materially  different  from  those 
of  our  enactment  that  the  case  of  MoDaniels 
V.  J.  J.  Connelly  Shoe  Co,  30  Wash.  549,  60 
L.  R.  A.  947,  94  Am.  St.  Rep.  889,  71  Pac. 
37,  cited  by  respondents  as  sustaining  tho 
statute  of  that  state,  cannot  be  regarded  as 
authority  herein.  Nor,  for  the  reasons 
given,  can  any  one  of  the  cases,  from  the 
several  states  referred  to,  be  relied  upon  as 
controlling  authority  in  this  case. 

While  it  is  within  the    province    of    the 


legislature  to  prevent  fraudulent  sales  as  a. 
protection  to  creditors,  stilly  when  it  at- 
tempts to  do  this, — ^to  remove  one  evil, — it 
must  not  so  restrict  individual  rights,  and 
disturb  industrial  pursuits  and  usages,  as 
to  cause  a  score  of  wrongs. 

We  are  of  the  opinion  that  the  enactment 
in  controversy  abridges  some  of  the  inaliena- 
ble rights  of  persons  guaranteed  by  the  Con- 
stitution ;  that  it  is  not  a  proper  exercise  of 
the  police  power  of  the  state;  that  it  de- 
prives property  of  one  of  its  chief  attributes, 
and  some  persons  of  the  liberty  to  dispose  of 
property  as  others  may;  that  it  punishes 
criminally  one  person  for  the  doing  of  an 
act  which  another  person  in  the  same  line  of 
business  may  lawfully  do;  that  it  deprived 
the  persons  to  whom  it  applies  of  a  right  of 
property  without  due  process  of  law;  and 
that,  therefore,  it  is  null  and  void. 

2'he  judgment  must  he  reversed,  with 
costs,  and  remanded,  with  directions  to  the 
court  below  to  proceed  in  accordance  here- 
with. '  It  is  so  ordered. 

Baa1dn»  Ch.  J.,  and  MoCarty,  J.,  con- 
cur. 


TEXAS  SUPREME  COURT. 


George  KENNEY,  Appt,, 

V, 

STATE  of  Texas. 


(.- 
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1.  Statements  of  one  ivHo  claims  to  be 
the  victim  of  rape  are  not  Inadmissi- 
ble in  evidence  as  part  of  the  res  gestw  be- 
cause not  precisely  coincident  in  point  of  time 
with  the  outrage,  if  they  were  made  only  a 
few  moments  afterwards,  and  they  are  in  fact 


proximate  to  the  event  and  .apparently  spon- 
taneous. 

2.  Tbat  a  child  is  too  yonnv  to  be  a 
competent  -vritness  because  of  inability  to 
comprehend  the  obligation  of  an  oath  does 
not  preclude  the  admission  in  evidence  of  its 
declarations  as  part  of  the  res  gesta, 

8.  Complete  penetration  is  not  neces* 
sarr  to  sustain  a  conviction  for  rape. 

(Davidson,  P,  J.,  dissents.) 
(December  2.  1903.) 


Note. — Admissihility  of  declarations  of  infant 
too  young  to  he  stcom  as  a  witness  at  the 
trial. 

I.  The  general  rule,  316. 

II.  Res  gestas  as  an  emception  to  the  general 
rule^  818. 

This  note  does  not  Include  decisions  concern- 
ing the  competency  of  children  as  witnesses,  as 
dependent  on  age.  On  this  point,  see  note  to 
State  V.  Michael,  19  L.  B.  A.  605. 

I.  The  general  rule. 

It  was  formerly  thought  in  England  that 
where  rape  was  charged  to  have  been  com- 
mitted on  an  infant  of  such  tender  years  that 
she  could  not  be  sworn  as  a  witness,  yet  that 
she  ought  to  be  heard  without  oath  to  give  the 
court  informatiou.  The  reasons  given  by  Lord 
Hale  for  this  procedure  were,  first,  the  nature 
of  the  offense,  which  is  for  the  most  part  secret, 
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so  that  oiten  no  other  testimony  can  be  had  of 
the  fact  Itself ;  and  second,  because,  if  the  child 
complains  presently  of  the  wrong  done  her  to 
her  mother  or  other  relations,  their  evidence  on 
oath  may  be  taken ;  and  there  is  much  more 
reason  for  the  court  to  hear  the  relation  of  the 
child  herself  than  to  receive  It  at  secondhand 
from  those  that  swear  they  heard  her  say  so, 
for  such  a  relation  may  be  faldtO^d,  or  otherwise 
represented  at  the  secondhand  than  when  it  was 
first  delivered.  1  Hale,  P.  C.  634 ;  1  East,  P. 
C.  441 :  4  Bl.  Com.  214. 

But  both  these  ideas  were  rejected  in  King 
V.  Brasler,  1  Leach,  C.  L.  199,  1  Bast,  P.  C. 
443.  There  the  defendant  was  tried  for  assault- 
ing an  infant  five  years  old  with  intent  to 
ravish  her.  The  case  on  the  part  of  the  prose- 
cution was  proved  by  the  mother  and  another 
woman,  to  whom  the  child,  immediately  on  her 
coming  home,  told  all  the  circumstances  of  the 
Injury  done  to  her,  and  described  the  prisoner. 
Mr.  Justice  BuUer  was  of  opinion  that,  as  the 
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APPEAL  by  defendant  from  a  judgment 
of   the   District    Court    for    Anderson 
County  convicting  him  of  rape.    Affirmed. 
The  facts  are  stated  in  tne  opinion. 
Messrs.    8.    A.    MoMeans    and    N.    B. 
Morris  for  appellant. 

Mr.  Howard  Martin  for  the  State. 

Henderson*  J.,  delivered  the  opinion  of 
the  court: 

Appellant  was  convicted  of  rape,  and  his 
punishment  assessed  at  death;  hence  this 
appeal. 

Appellant  assigns  as  error  the  action  of 
the  court  permitting  Mrs.  Hawkins,  the 
mother  of  the  alleged  injured  party,  to  tes- 
tify to  the  declarations  of  the  child  con- 
cerning the  alleged  injury.     It  was  shown 

child  was  incapable  of  taking  an  oath,  what  she 
said  respecting  the  attempt  was  receivable  in 
evidence ;  and  the  prisoner  was  convicted.  But 
he  reserved  the  case  for  the  opinion  of  the 
Judges,  who  unanimously  agreed  that  no  hear- 
say evidence  can  be  given  of  the  declarations  of 
a  child  without  capacity  to  be  sworn ;  nor  can 
such  child  be  examined  In  court  without  oath. 

Parke,  B.,  who,  in  Reg.  v.  Guttrldge.  9  Car. 
&  P.  471,  rejected  evidence  of  complahits  made 
by  an  adult  prosecutrix  recently  after  the  al- 
leged assault,  where  she  was  not  at  the  trial 
to  testify,  stated:  "At  the  time  of  Brasier's 
Case  it  seems  to  have  been  considered  that, 
as  the  child  was  incompetent  to  take  an  oath 
what  she  said  was  receivable  in  evidence.  The 
law  was  not  so  well  settled  then  as  it  is  now.'* 

So,  a  statement  made  by  a  child  six  years  of 
age  and  incompetent  to  be  sworn,  shortly  after 
being  assaulted,  is  inadmissible;  nor  can  the 
person  to  whom  she  complained  state  whether 
the  child  mentioned  any  person's  name  to  her. 
Reg.  V.  Nicholas,  2  Car.  &  K.  246,  2  Cox,  C.  C. 
139.  Pollock,  C.  B.,  said  in  this  case :  "It  Is 
certainly  a  very  odd  reason  for  receiving  the 
evidence  of  what  a  child  has  said,  that  that 
child  is  not  capable  of  taking  an  oath.*' 

On  an  indictment  for  rape  on  a  child  five 
years  old,  where  the  child  was  not  admitted  as 
a  witness,  but  an  account  of  what  she  had 
told  her  mother  about  three  weeks  after  the 
transaction  was  given  in  evidence  by  the 
mother;  and  the  jury  convicted  the  prisoner, 
principally,  as  was  supposed,  on  that  evidence, — 
the  judges,  in  a  case  reserved  for  their  opinion, 
thought  the  evidence  clearly  inadmissible;  and 
the  prisoner  was  accordingly  pardoned.  1 
PhiUlpps,  Bv.  11,  Citing  Rex  v.  Tucker,  1808, 
MS. 

These  cases  establish  the  rule  that  the  dec- 
larations of  an  infant  not  competent  to  be 
flwom  as  a  witness  are  inadmissible.  The 
American  cases  follow  this  rule. 

In  a  suit  to  remove  a  father  from  the  tutor- 
ship of  his  minor  children  on  the  ground  of 
misconduct,  declarations  of  the  minors,  who 
were  themselves  incompetent  as  witnesses,  made 
to  third  persons,  to  the  effect  that  their  father 
had  driven  them  from  home  and  refused  to  sup- 
port them,  are  hearsay  and  Inadmissible.  Ed- 
wards V.  Morrow,  12  La.  Ann.  887. 

Statements  made  to  her  parents  by  a  child 
In  her  fourth  year  and  too  young  to  testify, 
bnmediately  after  an  assault  with  intent  to 
65  L.  R.  A. 


that  the  child  was  three  and  a  half  years 
old,  and  not  of  sufficient  intelligence  to  tes- 
tify as  a  witness  in  the  case.  The  bill  does 
not  disclose  at  what  particular  time  the 
alleged  rape  occurred,  with  reference  to  the 
statement  or  declarations  of  the  child.  It 
states:  "That  said  child  was  only  absent 
from  the  presence  of  the  mother,  Mrs. 
Hawkins,  about  twenty-five  or  thirty  min- 
utes. That  said  Adele  came  into  the  room 
where  she  was,  calling  to  her,  and  telling 
her  that  she  was  hurt,  and  wanted  witness 
'to  go  out  yonder  and  kill  that  old,  mean 
negro,  because  he  hurt  her.'  Witness  asked 
what  negro,  and  the  child  said,  'George.' 
Witness  asked  the  child  where  he  hurt  lier, 
and  the  child  placed  its  hands  over  its  pri- 
vates and  said,  'He  hurt  me  down   here.' 


rape  has  been  made  upon  her,  which  charge  de- 
fendant with  the  act,  and  give  some  of  its  de- 
tails, are  inadmissible.  Smith  v.  State,  41 
Tex.  352. 

So,  where  the  prosecutrix  in  a  trial  for  rape 
is  a  child  but.  six  years  of  age,  and,  although 
sworn,  is  withdrawn  before  she  has  testified  to 
any  fact  in  the  case,  the  child's  mother  cannot 
testify  to  statements  made  by  the  child,  as  to 
occurrences  with  regard  to  which  the  child  has 
not  testified.    People  v.  Graham,  21  Cal.  261. 

Statements  made  by  a  child  six  years  of  age 
to  her  parents,  but  not  In  the  presence  of  the 
accused,  soon  after  an  assault  with  intent  to 
commit  rape  has  been  perpetrated  upon  her,  are 
inadmissible,  where  she  is  not  allowed  to  testify 
for  want  of  sufficient  understanding.  Weldon 
V.  State,  32  Ind.  81. 

In  State  v.  Tom,  8  Or.  177,  where  the  prose- 
cutrix, a  child  of  five  years,  was  held  not  to 
possess  sufficient  intelligence  to  receive  just 
impressions  of  the  facts,  or  to  relate  them 
truly,  it  was  held  error  to  admit  statements 
made  by  her  to  her  parents  as  to  the  facts  con- 
stituting the  alleged  rape. 

And  in  Hoist  v.  State,  23  Tex.  App.  1,  59  Am. 
Rep.  770,  3  S.  W.  757,  the  rule  is  recognized 
that,  if  the  injured  female  is  incompetent  to 
testify  from  want  of  age  or  failure  to  under- 
stand the  nature  of  an  oath,  proof  of  her  decla- 
rations is  inadmissible. 

But  the  rule  seems  to  be  otherwise  in  Ken- 
tucky, Philpot  V.  Com.  5  Ky.  L.  Rep.  862,  hold- 
ing that,  upon  the  trial  of  a  party  on  the  charge 
of  rape,  the  declarations  of  the  female,  made 
Immediately  after  the  commission  of  the  al- 
leged offense  are  admissible  to  prove  that  the 
offense  was  committed,  although  the  female  Is 
incompetent  to  testify  on  account  of  Immature 
age,  Idiocy,  or  other  mental  defect. 

The  proposition  that  the  declarations  of  one 
Incompetent  to  testify  on  account  of  immature 
age  are  inadmissible  finds  support  In  cases  ex- 
cluding proof  of  statements  made  by  persons  of 
weak  understanding  and  Intimating  that  the 
rule  is  the  same  as  when  the  incapacity  arises 
from  tender  years. 

Thus,  upon  the  trial  of  an  Indictment  for 
rape,  the  declarations  of  the  injured  female, 
made  immediately  after  the  alleged  offense,  are 
not  admissible  evidence  for  the  prosecution  to 
prove  the  commission  of  the  offense;  and  the 
rule  is  the  same  though  it  appear  that  she  is 
incompetent  to  testify  on  account  of  immature 
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That  she  then  asked  the  child  how  he  hurt 
her.  To  which  the  child  replied:  *He  took 
me  up  in  his  arms  and  carried  me  into  the 
house,  stating  that  he  wanted  to  get  a  tick 
off  of  me.  When  he  got  me  in  there,  he 
laid  me  on  the  bed,  raised  up  my  clothes, 
and  took  out  of  his  pants  a  big,  old,  black 
thing,  and  nibbed  it  all  over  me  down  here,* 
— placing  her  hands  over  her  privates." 
Appellant  objected  to  this  testimony  on  the 
ground  that  the  same  was  hearsay,  and  did 
not  appear  to  be  res  geatcs,  and  for  the  fur- 
ther reason  that  the  child  making  the  state- 
ments was  not  a  competent  witness,  and 
they  were  not  such  statements  as  could  bino 
defendant.  The  court  overruled  said  objec- 
tions and  admitted  the  testimony,  and  de- 
fendant excepted.  A  bill  of  this  character, 
to  be  complete,  in  order  to  make  time  an 
element  to  reject  the  testimony,  should 
show  that,  as  to  the  actual  rape,  the  time 
of  the  declaration  was  so  far  removed  or 
remote  therefrom  as  to  exclude  the  idea 
that  it  was  res  geatcB.  Here  the  child  was 
absent   from   the    presence   of   the    mother 


twenty-five  or  thirty  minutes,  but  it  is  not 
shown  that  the  rape  alleged  was  committed 
immediately  after  the  child  left  its  mother. 
For  aught  that  appears,  the  assault  com- 
plained of  had  just  been  committed,  and  the 
child  released  by  appellant,  when  she  ap- 
peared before  her  mother  and  made  said 
declarations.  So  that,  so  far  as  the'  time  is 
concerned,  while  it  was  not  exactly  contem- 
poraneous with  the  main  fact  (i.  e.,  the  out- 
rage), yet  it  was  so  proximate  to  that 
event,  and  at  least  the  first  portion  of  the 
declaration  apparently  so  spontaneous,  as 
to  make  it  come  within  the  rule  of  res 
gestcBy  as  laid  down  by  this  court.  We  are 
aware  that  our  authorities  on  this  subject 
show  we  have  made  a  departure  from  the 
common  law,  and  from  the  rule  adopted  in 
a  number  of  states,  which  requires  the  dec- 
laration to  be  exactly  contemporaneous 
with  the  main  fact  in  order  to  authorize 
its  introduction  as  res  gestae.  As  was  said 
by  this  court  in  Lewis  v.  State,  29  Tex. 
App.  201,  25  Am.  St.  Rep.  720,  15  S.  W. 
642,  which  has  been  followed;     "In  order 


age,  Idiocy,  or  other  mental  defect.  Such  decla- 
rations are  only  competent  where  the  party  in- 
jured has  testified  as  a  witness,  and  then  only 
upon  the  question  of  her  credibility.  In  this 
case  the  prosecuting  witness  was  about  thirty 
years  of  age  and  of  Imbecile  understanding. 
People  V.  McGee,  1  Denlo,  19. 

Declarations  made  by  a  female,  Incompetent 
to  testify  by  reason  of  Imbecility,  shortly  after 
the  alleged  assault  upon  her,  are  Inadmissible  to 
prove  the  commission  of  the  crime  charged. 
Such  Btatements  are  admissible  only  to  corrobo- 
rate her  testimony,  and  are  inadmissible  If  she 
Is  not  a  witness.  That  she  Is  Incompetent  to 
testify  Is  immaterial.  State  v.  Meyers,  46  Neb. 
152,  37  L.  R.  A.  423.  64  N.  W.  697 ;  Hornbeck 
V.  State,  35  Ohio  St.  277,  35  Am.  Rep.  608. 

The  general  rule,  however,  seems  not  to  ex- 
clude declarations  against  Interest.  Such  dec- 
larations, made  by  an  Infant  plaintiff  less  than 
seven  years  of  age  and  excluded  from  testifying, 
are  admissible  against  him.  Atchison,  T.  &  S. 
F.  R.  Co.  V.  Potter,  60  Kan.  808,  72  Am.  St. 
Rep.  385,  58  Pac.  471. 

And  an  infant's  declarations  may  be  received 
to  show  the  belief  and  motive  of  a  party  to 
whom  they  were  addressed.  Thus,  an  answer 
made  by  a  child  of  four  to  an  inquiry  by  de- 
fendant as  to  the  whereabouts  of  a  person  Is  ad- 
missible to  show  the  probable  belief  of  the  de- 
fendant at  the  time  of  his  actions  after  receiv- 
ing the  reply ;  and  the  fact  that  the  child  was 
too  young  to  testify  is  Immaterial.  Com.  v. 
Kennedy,  170  Mass.  18,  48  N.  E.  770. 

II.  Res  gestw  as  an  ewception  to  the  general 
rule. 

When  the  statements  made  by  the  child  form 
part  of  the  res  ge«t<B  their  admissibility  is 
urged  on  the  ground  that  they  derive  their 
force  from  the  circumstances  under  which  they 
were  uttered,  and  do  not  rest  on  the  credit  of 
the  maker ;  that  rea  gestiE  evidence  Is  not  the 
witness  speaking,  but  the  transaction  voicing 
Itself. 
(55  L.  R.  A 


Exclamations  of  an  Infant,  too  young  to  be 
sworn,  made  contemporaneously  with  the  main 
transaction,  are  doubtless  admissible  as  part  of 
the  res  gcata.  If  the  child  possesses  sufficient 
intelligence  to  render  his  statements  reliable. 
Whether  the  observations  come  within  this  rule 
depends  upon  the  scope  given  to  the  term  res 
gestcB  by  the  decisions  and  statutes  of  the  par- 
ticular state. 

In  a  prosecution  for  indecent  assault  upon  a 
girl  five  years  of  age,  testimony  that  the  child 
"hollered,'-  more  than  once,  "Yon  hurt  me; 
stop  that  !'*  was  received.  It  does  not  appear 
that  the  evidence  was  objected  to.  People  v. 
Colletta.  05  App.  Dlv.  570,  72  N.  Y.  Supp.  903, 
Affirmed  without  opinion  In  169  N.  Y.  609,  62 
N.  B.  1099. 

But  the  exclamations  or  observations  of  a 
child  but  three  and  one-half  years  old,  made 
when  he  witnessed  a  homicide,  cannot,  on  the 
trial  held  two  years  later,  at  which  time  he 
was  found  by  the  court  not  to  have  sufficient 
comprehension  and  intelligence  to  be  competent 
as  a  witness,  be  detailed  by  one  who  heard  them 
when  made,  even  though  they  may  have  been 
part  of  the  res  geaice;  since  such  a  child  would 
hardly  have  been  possessed  of  sufficient  dlscrim- 
Ination  or  intelligence  to  comprehend  passing 
events  with  anything  like  such  accuracy  as  to 
render  his  exclamations  or  observations  at  all 
reliable.  Adams  v.  State,  34  Fla.  186,  16  So. 
905. 

The  declarations  of  a  child,  incompetent  to 
testify  for  failure  to  understand  the  nature  and 
obligation  of  an  oath,  made  immediately  after 
an  assault  with  intent  to  rape  has  been  perpe- 
trated upon  her,  are  admissible  as  part  of  the 
res  gestae.  Croomes  v.  State,  40  Tex.  Crlm.  Rep. 
672,  51  S.  W.  924,  53  S.  W.  883. 

The  mother  of  an  outraged  child  about  seven 
years  of  age  may  testify  that  the  child,  imme- 
diately after  the  commisslcn  of  the  crime,  com- 
plained to  her  of  the  injury,  and  denounced  de- 
fendant as  her  assailant.  This  decision  Is 
based  on  Ga.  Code,  {  3773,  making  declarations 
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to  constitute  declarations  a  part  of  the  res 
gestCB,  it  is  not  necessary  that  they  were 
precisely  coincident  in  point  of  time  with 
the  principal  fact.  If  they  sprang  out  of 
the  principal  fact,  tend  to  explain  it,  were 
voluntary  and  spontaneous,  and  made  at  a 
time  so  near  it  as  to  preclude  the  idea  of 
deliberate  design,  they  may  be  regarded  as 
contemporaneous,  and  are  admissible  in  evi- 
dence." In  that  case  the  statements  re- 
ceived in  evidence  as  res  gestce  were  made 
from  a  half  hour  to  an  hour  after  the  prin- 
cipal transaction.  In  Fulcher'a  Caae,  28 
Tex.  App.  466,  13  S.  W.  750,  a  declaration 
was  admitted  which  was  made  fifteen  min- 
utes after  the  shooting.  And  see  Stagner 
v.  State,  9  Tex.  App.  440;  lAndaey  y.  State, 
35  Tex.  Crim.  Rep.  164,  32  S.  W.  768; 
Ingram  v.  State  (Tex.  Crim.  App.)  43  S. 
W.  618;  Craig  v.  State,  30  Tex.  App.  619, 
18  S.  W.  297;  Freeman  v.  State,  40  Tex. 
Crim.  Rep.  645,  46  S.  W.  641,  51  S.  W.  230. 
Under  these  authorities,  as  stated  above, 
the  evidence  complained  of  comes  within 
the  rule  of  res  gestw. 


However,  appellant  asserts  another  propo- 
sition, which  is  of  vital  importance  in  the 
consideration  of  the  admissibility  of  this 
testimony.  He  insists  that  the  declarant 
was  a  child  only  three  and  a  half  years  old, 
and,  thus  being  incompetent  to  give  evi- 
dence^ as  a  witness,  the  declarations  of  said 
child  could  not  be  introduced  as  evidence 
against  appellant.  This  exact  question  was 
before  this  court  in  Croomes  v.  State,  40 
Tex.  Crim:  Rep.  672,  51  S.  W.  924.  53  S. 
W.  882;  and  it  was  there  held  that,  wher- 
ever the  testimony  of  an  infant  is  a  part 
of  the  res  gestce,  it  is  introduceable,  not- 
withstanding the  fact  that  the  witness  was 
incompetent  to  take  an  oath.  But  it  is 
urged  that  this  case  is  not  supported  by  the 
authorities  cited,  and  that  it  is  in  direct 
conflict  with  Smith  v.  State,  41  Tex.  352. 
An  examination  of  that  case  discloses  that 
the  child  was  in  her  fourth  year  at  the  time 
of  the  offense,  but  at  the  time  of  the  trial 
was  in  her  seventh  yean  She  was  held  by 
the  court  below  to  be  too  young  to  testify; 
but   her   parents  were   permitted   to   prove 


accompanying  an  act,  or  so  nearly  connected 
therewith  In  time  as  to  be  free  from  all  sus- 
picion of  device  or'  afterthought,  admissible  In 
evidence  as  part  of  the  res  geatw,  McMath  r. 
State,  55  (3a.  303. 

That  an  injured  child  made  recent  complaint 
may  be  shown ;  but  the  details  of  her  state- 
ment, or  the  name  of  the  person  accused  by  her, 
are  Inadmissible. 

In  a  prosecution  for  rape  upon  a  child  of  the 
age  of  seven  years,  whose  testimony  has  been 
stricken  out,  the  child's  mother  may  state,  as 
against  an  objection  that  the  testimony  is 
hearsay, — no  part  of  the  res  gesta^ — whether 
the  child  complained,  while  the  Injury  was  re- 
cent, of  the  assault  committed  upon  her.  But 
the  details  of  the  complaint,  or  her  statements 
connecting  the  defendant  with  the  assault  are 
inadmissible.  People  v.  Barney,  114  Cal.  554, 
47  Pac.  41. 

So,  In  a  prosecution  for  assault  with  intent 
to  commit  felony  upon  a  child  six  years  old,  the 
mother  of  the  prosecutrix  may  properly  testify 
that  the  child  made  Immediate  complaint  after 
the  assault,  and  also  complained  of  pain  in  her 
abdomen.  Here  the  mother  testified  only  to  the 
fact  of  the  complaint,  and  of  what  complaint 
was  made.  Neither  the  conversation,  nor  the 
name  of  the  person  complained  of,  was  stated. 
Territory  v.  Godfrey,  6  Dak.  46,  60  N.  W.  481. 

That  an  outraged  child  six  years  of  age,  and 
too  young  to  be  sworn,  made  recent  complaint 
to  her  mother  of  the  Injury  inflicted  upon  her, 
may  be  testified  to  by  the  latter ;  but  any  narra- 
tive of  the  child  as  to  the  conduct  of  the  de- 
fendant Is  Inadmissible.  The  court  says :  "The 
fact  of  her  complaining  after  the  criminal  act 
was  accomplished,  and  after  the  defendant  had 
fled,  is,  perhaps,  not  admissible  as  a  part  of  the 
*re9  gcstas  of  the  crime,'  as  that  expression  is 
usually  understood  and  applied ;  but  it  may  be 
treated  rather  as  tending  to  show  her  physical 
condition  at  the  time  of  the  utterance  of  the 
65  L.  R.  A. 


complaint.  Just  as  groans  or  other  evidences  of 
pain  and  suffering  are  received  In  evidence  to 
Illustrate  the  condition  when  that  condition  is 
the  subject  of  inquiry."  People  v.  Figaeroa, 
134  Cal.  159.  66  Pac.  202. 

So,  the  declarations  of  an  outraged  child  four 
years  of  age,  voluntarily  made  In  the  presence 
of  the  defendant,  when  she  reached  home,  dis- 
closing his  criminal  acts,  are  competent  for  the 
reason.  If  for  no  other,  that  they  directed  at- 
tention to  the  condition  of  her  body,  which 
tended  to  show  the  commission  of  the  crime. 
State  V.  Jerome,  82  Iowa,  749,  48  N.  W.  722. 

But  in  a 'prosecution  for  assault  with  intent 
to  rape,  testimony  by  the  mother  of  the  child 
assaulted,  as  to  what  the  latter's  three-year-old 
brother  stated  to  the  mother  the  next  day  about 
the  transaction.  Is  Incompetent.  People  r. 
Beech,  129  Mich.  622,  89  N.  W.  863. 

Statements  made  to  his  father  by  a  boy  who 
came  home  wounded  and  crying  are  admissible 
as  part  of  the  rea  gestts  in  a  prosecution  for  as- 
sault and  battery ;  but  statements  subsequently 
made  to  a  third  person  sent  for  by  the  father 
are  inadmissible,  as  well  as  the  acts  and  con- 
duct of  the  boy  In  pointing  out  the  scene  of  the 
assault  and  the  stick  claimed  to  be  the  one  he 
was  struck  with.  The  case  does  not  give  the 
boy's  age,  nor  show  whether  he  testified  or  not. 
Pool  V.  State  (Tex.  Crim.  App.)  23  S.  W.  891. 

In  a  suit  for  libel  In  charging  plalntltT  with 
having  driven  a  little  girl  out  into  the  desert  la 
die,  the  statements  of  the  child,  made  when 
found  by  third  persons,  are  not  admissible  as 
part  of  the  res  geattB.  In  this  case  the  age  of 
the  child  is  not  given,  nor  does  it  appear  that 
she  was  sworn.  Fenstermaker  v.  Tribune  Pub. 
Co.  12  Utah,  439,  35  L.  R.  A.  611,  43  Pac.  112. 

As  to  how  near  the  main  transaction  declar- 
ations must  be  made  in  order  to  constitute  part 
of  the  rea  yeatcB,  see  note  to  Ohio  &  M.  B.  Co. 
V.  Stein.  19  L.  R.  A.  733. 

A.  W.  B. 
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her  statements  made  to  them  immediately 
after  the  occurrences,  charging  defendant 
with  the  act,  and  giving  some  of  its  de- 
tails. While  it  is  not  stated  that  the  tes- 
timony was  admitted  as  res  gestae,  yet  we 
may  concede,  from  the  decision,  that  the 
court  was  prepared  to  hold  that  any  state- 
ment made  hy  such  a  child,  though  a  part 
of  the  res  gestce,  would  not  be  admissible 
in  evidence  if  the  child  could  not  be  sworn, 
as  the  court  says  ''that,  where  a  child  is 
unfit  to  be  sworn,  it  follows  as  a  necessary 
consequence  that  any  account  of  the  trans- 
action which  it  may  have  given  to  others 
ought  not  to  be  admitted,"  and  then  cites 
a  number  of  authorities  in  support  of  the 
proposition.  The  authorities  cited  are  com- 
mon-law authorities,  and  they  appear  to 
support,  in  general  terms,  the  doctrine  an- 
nounced. And  to  the  same  effect,  see  1 
Best,  Ey.  S§  151-158;  1  Russell,  Crimes,  p. 
931;  2  Jones,  Ev.  §  336;  Underbill,  Ev.  § 
414.  These  authors  cite  Reg.  v.  Nicholas, 
2  Car.  A;  K.  246,  2  Cox,  C.  C.  136;  Reo  v. 
Williams,  7  Car.  &  P.  320;  Rex  v.  Brasier, 
1  Leach,  C.  L.  199,  1  East,  P.  C.  443.  Mr. 
Best  says:  Through  all  the  decisions,  two 
principles  are  found  working  their  way: 
"First,  that,  if  the  testimony  of  an  infant 
of  tender  years  is  to  be  received  at  all,  it 
ought  to  be  received  from  the  infant  itself, 
and  not  through  a  statement  presented  oh- 
stetrioante  manu;  second,  that  the  witness 
is  an  infant  of  tender  years  is  no  ground 
for  relaxing  the  rule."  However,  we  do  not 
find  in  any  of  the  decisions  referred  to,  sup- 
porting the  doctrine,  where  the  question  of 
res  gestcB  was  presented,  but  the  cases  seem 
to  be  predicated  on  the  proposition  that 
the  statement  of  an  infant  not  competent  to 
be  a  witness  cannot  be  proved.  As  was  said 
in  Reg,  v.  Vicholas,  2  Car.  &  K.  246,  2  Cox, 
C.  C.  136:  A  child's  statement,  who  was 
not  capable  of  taking  an  oath,  is  not  receiv- 
able on  the  ground  that  she  was  not  a  com- 
petent witness.  In  that  case  the  child  ap- 
peared to  be  six  years  of  age,  but  the  facts 
show  that  the  testimony  offered  was  a  state- 
ment made  two  days  after  the  alleged  abuse, 
which  clearly  shows  the  case  is  not  author- 
ity upon  the  question  of  res  gestce.  The  dis- 
tinction between  res  gestcs  and  statements 
made  subsequent  to  the  transaction,  and  no 
part  thereof,  is  manifest.  The  one  is  intro- 
duceable  as  a  part  of  the  transaction  itself, 
while  the  other  is  introduceable  as  a  sub- 
sequent statement  made  by  the  alleged  in- 
jured party  recently  thereafter,  and  is  used 
to  corroborate  and  support  the  evidence  of 
the  alleged  injured  party.  Nowhere  is  this 
distinction  more  clearly  drawn  than  in  Cas- 
tillo V.  State,  31  Tex.  Crim.  Rep.  146,  37 
Am.  St.  Rep.  794,  19  S.  W.  892.  So  we  take 
it  that  the  English  text-books  and  cases, 
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even  if  they  were  authority  for  us  upon  this 
question,  are  not  decisive  of  the  issue  as 
here  presented,  especially  as  we  must  bear 
in  mind  that  in  England  res  gestce  is  con- 
fined to  what  occurs  contemporaneously 
with  the  main  transaction;  that  is,  exactly 
coincident  therewith.  See  Wharton,  Ev.  $$ 
262-264;  Underbill,  Crim.  Ev.  §§  95-98. 
Accordingly  the  authorities  say  the  state- 
ment of  an  incompetent  witness  will  not  be 
received.  We  do  not  believe  that  any  Eng- 
lish case  can  be  found  where  a  declaration 
which  was  made  immediately  coincident 
with  the  main  transaction,  and  was  un- 
questionably a  part  of  the  res  gestce,  was  re- 
jected. On  the  contrary,  we  do  find  in  the 
text  (3  Russell,  Crimes,  p.  248)  that  it  had 
been  considered,  allowable  on  an  indictment 
for  an  assault  on  an  infant  five  years  old 
with  intent  to  ravish  her,  to  give  evidence 
of  the  child  having  complained  of  the  in- 
jury recently  thereafter ;  citing  1  East,  P.  C. 
chap.  10,  §  5,  p.  444. 

We  are  therefore  driven  to  the  reason  of 
the  rule,  and  to  our  own  authorities  on 
analogous  questions.  We  are  aware  that 
the  general  doctrine  is  that  dying  declara- 
tions of  a  witness  who  is  incompetent  as  a 
witness,  from  infancy  or  other  cause,  can- 
not be  proved.  And  the  principle  announced 
by  these  authorities  has  been  cited  in  sup- 
port of  the  view  that  res  gestce  coming  from 
an  incompetent  witness  cannot  be  shown. 
But  it  should  not  be  forgotten  that  the 
principle  with  regard  to  dying  declarations 
and  their  admission  is  predicated  on  the 
idea  that  the  declarant  makes  the  state- 
ment under  the  sense  of  approaching  death, 
and  with  the  recognition  of  the  obligations 
of  an  oath.  In  other  words,  the  solemnity 
of  the  situation  is  considered  to  be,  so  far 
as  the  declarant  is  concerned,  tantamount 
to  the  oath.  As  was  said  in  Rex  v.  Pike, 
3  Car.  A,  P.  598,  where  the  declarant  was  a 
child  four  years  old,  her  declarations  as  to 
the  cause  of  her  death  could  not  be  admit- 
ted, because  the  declarant,  although  con- 
scious of  approaching  death,  from  a  lack 
of  intelligence,  could  not  be  conscious  of  a 
future  state.  See  10  Am.  &  Eng.  Enc.  Law, 
p.  365.  The  admission  of  res  gestce  evidence 
is  upon  another  proposition;  that  is,  it  is 
not  the  witness  speaking,  as  in  the  case  of 
dying  declarations,  but  it  is  the  transac- 
tion voicing  itself.  As  was  said  in  Y  eat  man 
V.  Hart,  6  Himiph.  375:  "When  declara- 
tions are  admitted  as  res  gestoe,  it  is  not 
upon  the  ground  that  the  party  making 
them  could  be  a  witness,  but  they  are  'ver- 
bal acts'  connected  with  the  transaction  and 
calculated  to  illustrate  its  character."  To 
the  same  effect,  see  Rogers  v.  Crain,  30  Tex. 
288.  Both  of  those  cases  authorize  the 
introduction  of  the  declarations  of  a  slave 
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as  a  part  of  the  rea  gestcB,  though  such  slave 
could  not  be  a  competent  witness.    And  it 
has  been  held  in  this  state  that  the  decla- 
rations of  a  wife,  where  they  were  a  part  of 
the  res  geatcB,  could  be  used  against  the 
husband,  although  our  statute  provides  that 
they  cannot  be  witnesses  against  each  other. 
Cook  V.  State,  22  Tex.  App.  611,  3  S.  W. 
749.    And  in  Powers  v.  State,  23  Tex.  App. 
42,  5  S.  W.  153,  it  was  held  that,  although 
the  declarant  was  under  arrest  at  the  time 
the  statement  was  made,  and  no  warning 
had  been  given,  still,  if  the  declaration  was 
a  part  of  the  res  gestas,  it  was  admissible, 
notwithstanding  our  statute  with  reference 
to    confessions    while    under    arrest.      See 
Weathershy  v.  State,  29  Tex.  App.  278,  16 
S.  W.  823.     And  in  Neely  v.  State   (Tex. 
€rim.  App.)  56  S.  W.  625,  the  doctrine  was 
announced  that  the  declarations  of  a  con- 
vict, although  he  was  not  competent  to  tes- 
tify, could  be  proved  as  a  part  of  the  res 
gestw.     In  Cook's  Case,  22  Tex.  App.  611, 
3  S.  W.  749,  the  court  announced  the  doc- 
trine that  the  rule  as  to  res  gestce  overrides 
all  other  rules  known  to  the  law  governing 
the  admissibility  of  testimony.     So  far  as 
we  are  advised,  all  the  cases,  except  the 
Smith  Case,  41  Tex.  352,  indorse  this  view. 
We  do  not  understand  the  case  of  Long  v. 
State,  10  Tex.  App.  186,  to  contravene  this 
doctrine,  because  that  was  an  attempt  to 
prove  the  declaration  of  a  convicted  felon 
as  against  a  third  party;  that  is,  appellant 
was  not  a  party  to  the  transaction.     Nor 
does  HoUt  V.  State,  23  Tex.  App.  1,  69  Am. 
Hep.  770,  3  S.  W.  757,  contravene  the  prin- 
ciple, because  that  was   clearly  a  case  in 
which  an  effort  was  made  to  prove  a  state- 
ment, no  part  of  the  res  gestcs,  made  long 
subsequent    to    the    transaction.    The    evi- 
dence of  the  witness  was  admissible  to  sup- 
port her  statement  that  she  made  complaint 
recently  after  the  transaction,  but  it  was 
held  there  that  she  could  not  give  the  de- 
tails of  the  transaction  under  the  guise  of 
recent  complaint.     It  does  not  occur  to  us 
that  there  would  be  any  difficulty  in  deter- 
mining a  question  of  this  character,  if  res 
gestoB  was  confined  to  the  immediate  trans- 
action, for  who  would  dispute  the  proposi- 
tion that  if  the  child,  in  the  first  instance, 
had  been  heard  by  its  mother,  during  the 
transaction,  to  scream  and  cry  out,   "Oh, 
George,  you  are  killing  me!"  that  this  evi- 
dence would  be  admissible  against   appel- 
lant, as  a  part  of  the  transaction  voicing  it- 
self   through    the    instrumentality    of    the 
onild,  although  it  could  not  testify  to  the 
fact,  because  it  did  not  understand  the  na- 
ture and  obligation  of  an  oath?    The  diffi- 
culty arises  from  the  latitude  our  decisions 
have  given  to  res  gestat,  but  we  must  remem- 
ber that  the  principles  governing  res  gestce 
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must  be  the  same.  Res  gestcB  is  not  a  wit- 
ness. It  cannot  be  summoned  as  a  witness, 
nor  sworn  as  a  witness,  nor  put  under  the 
rule  as  a  witness,  nor  punished  for  con- 
tempt or  perjury  as  a  witness.  But  it  is  a 
fact, — an  integral  part  of  the  transaction, 
occurring  dum  fervet  ojms, — and,  as  a  fact, 
it  can  -be  testified  to  by  any  competent  wit- 
ness who  may  have  heard  it,  just  as  such 
witness  may  testify  as  to  any  other  fact 
which  transpires  during  the  transaction,  ana 
which  is  and  was  a  part  thereof.  We  there- 
fore hold,  as  stated  before,  that  the  testi- 
mony here  presented  was  res  gestcs  (Berry 
V.  State,  44  Tex.  Crim.  Rep.  395,  72  S.  W. 
170;  Galveston  v.  Barhour,  62  Tex.  176,  50 
Am.  Rep.  519),  and  that,  being  a  part  and 
parcel  of  the  transaction,  notwithstanding 
the  child  was  not  competent  as  a  witness, 
the  court  did  not  err  in  permitting  the 
mother  of  the  child  to  testify  as  to  decla- 
rations of  the  child  immediately  after  the 
transaction. 

Appellant  raises  another  question  in  con- 
nection with  the  charge  of  the  court;  that 
is,  he  asked  the  court  to  give  a  charge  on 
the  subject  of  penetration,  which  the  court 
refused,  and  he  reserved  an  exception.  The 
contention  is  that,  if  the  evidence  showed 
any  penetration,  it  was  merely  an  entry  of 
the  labia  or  lips  of  the  female  organ;  that 
there  was  no  rupture  of  the  hymen  or  lacer- 
ation of  the  vagina.  We  understand  the 
testimony  to  be  as  contended  for  here.  At 
the  same  time,  the  evidence  conclusively 
showed  that  the  lips  of  the  female  organ 
were  penetrated,  and  that  the  parts  were 
very  much  bruised;  and,  while  there  was  no 
laceration,  there  was  considerable  swelling 
and  difficulty  in  urinating.  In  other  words, 
there  is  no  question  as  to  the  penetration 
to  this  extent,  and  the  court's  charge  em- 
bodied this  view.  The  authorities  support 
the  instruction  on  this  subject  as  given  by 
the  court.  Rodgers  v.  State,  30  Tex.  App. 
510,  17  S.  W.  1077.  And  for  other  authori- 
ties see  §  1106,  White's  Anno.  Penal  Code; 
People  V.  Courier,  79  Mich.  366,  44  N.  W. 
571 ;  Reg.  v.  Lines,  1  Car.  &  K.  393;  Brauer 
V.  State,  25  Wis.  413. 

We  have  examined  the  record  carefully, 
and,  in  our  opinion,  the  proof  shows  be- 
yond any  reasonable  doubt  that  appellant, 
who  was  a  grown  man,  committed  rape,  as 
defined  by  our  statute,  upon  Adele  Hawk- 
ins, then  a  child  only  three  and  one  half 
years  old.  The  penalty  inflicted  is  death. 
We  see  no  reason  to  disturb  the  finding  of 
the  jury.  There  being  no  error  in  the 
record,  the  judgment  is  affirmed. 

DaTidson,  P.  J.,  dissenting: 
I   cannot   concur    in    the    views    of    my 
21 
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brethren  affirming  the  judgment  in  this  case, 
inflicting  the  death  penalty  on  this  negro. 
Appellant's  bill  of  exceptions  recites  : 
"That  while  the  witness  Mrs.  Hawkins  was 
on  the  stand  the  state  offered  to  prove,  and 
did  prove,  by  her,  that  upon  August  21, 
1903,  between  1:30  and  2  p.  m.,  after  eating 
dinner,  and  while  she  was  cleaning  up  the 
dishes,  she  missed  from  her  presence  or 
view  her  little  child,  Adele,  for  a  period  of 
about  twenty- five  or  thirty  minutes.  That 
said  Adele  came  into  the  room  where  she 
was,  calling  to  her,  and  telling  her  that  she 
was  hurt,  and  wanted  witness  *to  go  out 
yonder  and  kill  that  old,  mean  negro,  be- 
cause he  hurt  her.'  Witness  asked,  'What 
negro?'  and  the  child  said,  'George.'  Wit- 
ness asked  the  child  where  he  hurt  her,  and 
the  child  placed  its  hands  over  its  privates, 
and  said,  *He  hurt  me  down  here.'  That 
she  then  asked  the  child  how  he  hurt  her, 
to  which  the  child  replied:  'He  took  me 
up  in  his  arms  and  carried  me  into  the 
house,  stating  that  he  wanted  to  get  a  tick 
off  of  me.  When  he  got  me  in  there  he  laid 
me  on  the  bed,  raised  up  my  clothes,  and 
took  out  of  his  pants  a  big,  old,  black 
thing,  and  rubbed  it  all  over  me  down  here,' 
— placing  her  hands  over  her  privates."  Ob- 
jection was  urged  to  this,  because  it  was 
hearsay,  and  did  not  appear  to  be  res  gestce^ 
and  for  the  further  reason  that  the  child 
making  the  statement  was  not  a  competent 
witness,  and  such  statements  were  not  such 
as  could  bind  defendant.  There  is  no  ques- 
tion as  to  the  facts.  The  child  was 
held  incompetent  by  the  court  because  of 
her  extreme  youth,  being  about  three  years 
and  eight  months  of  age.  My  brethren  have 
held  that  her  statements  to  her  mother  were 
admissible  against  appellant  on  the  ground 
that  they  were  res  gestce.  The  opinion 
shows  great  research  and  ingenuity  in  argu- 
ing to  this  result,  but,  in  my  Judgment,  the 
conclusion,  as  well  as  the  reasoning,  is  not 
sound,  as  it  is  in  violation  of  our  law,  our 
statutes,  our  decisions,  and  our  Constitu- 
tion. This  question  may  be  said  to  be  hard- 
ly novel.  It  has  been  before  our  supreme 
court,  before  this  court  had  an  existence, 
in  Smith  v.  State,  41  Tex.  352.  That  case 
is  argued  away  from,  because  it  did  not 
use  the  term  res  gesice.  The  court  held  in 
that  case  that  the  statement  of  the  incom- 
petent witness,  a  child,  made  immediately 
after  the  occurrence,  was  inadmissible.  That 
case  was  followed  in  HoJst  v.  State,  23  Tex. 
App.  1,  59  Am.  Rep.  770,  3  S.  W.  757;  and 
under  all  the  authorities,  so  far  as  I  know, 
and  until  the  decision  in  Croomes  v.  State, 
40  Tex.  Crim.  Rep.  672,  51  S.  W.  924,  53  S. 
W.  882,  the  rule  announced  in  the  Smith 
Case,  41  Tex.  352,  has  been  followed.  It  was 
BO  at  common  law,  and,  so  far  as  I  have 
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been  able  to  ascertain,  in  the  states  of  the 
Federal  Union.  The  rule  laid  down  in  the 
Croomes  Case,  40  Tex.  Crim.  Rep.  672,  51 
S.  W.  924,  63  S.  W.  882,  is  a  wide  depart- 
ure from  our  law,  constitutional  and  stat- 
utory, and  decisions.  1  Russell,  Crimes,  p. 
031;  3  Russell,  Crimes,  612;  1  Phillipps, 
Ev.  5,  6.  In  this  last-cited  author,  this 
language  is  found :  "Where  a  child  is  unfit 
to  be  sworn,  it  follows  as  a  necessary  conse- 
quence that  any  account  of  the  transaction 
which  it  may  have  given  to  others  ought 
not  to  be  admitted."  In  1  Chitty,  Crim. 
Law,  568,  this  language  is  found:  "For 
the  law  admits  of  no  evidence  but  such  as 
is  delivered  upon  oath,  and  the  original  ex- 
pressions were  not  only  uttered  when  the 
speaker  was  not  under  that  obligation,  but 
are  liable  to  be  forgotten,  misunderstood, 
and  unconsciously  altered  by  the  party  who 
repeats  them.  Besides,  if  the  original 
speaker  be  living,  this  statement  of  his 
words  is  not  the  best  evidence,  which  we 
have  seen,  the  court  will  require;  and  the 
prisoner  loses  the  ben  fit  of  cross-examina- 
tion, which  is  of  such  eminent  service  in 
discovering  the  real  aspect  of  the  circum- 
stances related."  See  also  Rex  v.  Pike,  3 
Car.  &  P.  598.  Underbill  on  Evidence, 
§  414,  says:  "If  the  complainant  is  too 
young  to  comprehend  tne  nature  and  re- 
sponsibility of  an  oath,  her  testimony  is  not 
admissible,  nor  her  statements  made  out  of 
court  permitted  to  be  proved;"  Citing  Reg, 
v.  Nicholas,  2  Car.  &  K.  246,  2  Cox,  C.  C. 
136;  Rex  v.  Williams,  7  Car.  &  P.  320.  To 
the  same  effect  are  1  Best,  Ev.  §§  151-158; 
2  Jones,  Ev.  §  336;  Kxng  v.  Brasier,  I 
Leach,  C.  L.  199,  1  East,  P.  C.  443.  In  the 
work  by  Mr.  Best,  it  is  said:  Through  all 
the  decisions  two  principles  are  found  work- 
ing their  way:  "First,  that  if  the  testi- 
mony of  an  infant  of  tender  years  is  to  be 
received  at  all,  it  ought  to  be  received  from 
the  infant  itself,  and  not  through  a  state- 
ment presented  ohstetricante  ma/nu;  second, 
that  a  witness  being  an  infant  of  tender 
years  is  no  ground  for  relaxing  the  rule." 
See  also  Best,  Ev.  §  495;  Adams  v.  State, 

34  Fla.  186,  15  So.  905;  Homheek  v.  State, 

35  Ohio  St.  277,  35  Am.  Rep.  608;  WeUUm 
V.  State,  32  Ind.  81;  24  Am.  &  Eng.  Enc. 
Law.  p.  607;  23  Am.  &  Eng.  Enc. 
Law,  p.  877,  notes  11,  12,  p.  878,  notes  1,  2. 
Bishop,  New  Crim.  Proc.  bottom  page  438, 
§961,  sub.  2,  reads  thus:  "Too  young. — ^If, 
as  sometimes  in  cases  of  carnal  abuse,  the 
girl  is  too  young,  or  too  ignorant  of  the 
nature  of  an  oath,  to  testify  in  the  usual 
way,  she  cannot  give  her  evidence  other- 
wise, nor  can  her  declarations  be  proved. 
So  the  evidence  is  lost."  1  East,  P.  C.  441; 
Brazier's  Case,  1  East,  P.  C.  443,  1  Leach, 
C.  L.  199;  Rex  v.  Dunnel,  1  East,  P.  C.  442; 
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Rex  V.  Poxcell,  1  Leach,  C.  L.  110;  Bmith 
V.  State,  41  Tex.  352;  Reg.  v.  Nicholas,  2 
Car  &  K.  246,  2  Cox,  C.  C.  136;  Rex  v.  Tra- 
ver«,  1  Strange,  700;  Weldon  v.  ;8f«a<e,  32 
Ind.  81 ;  Johnson  v.  State,  76  Ga.  76.  And 
the  same  rule  is  laid  down  as  to  insane  per- 
sons (Lopez  V.  State,  30  Tex.  App.  487,  28 
Am.  St.  Rep.  935,  17  S.  W.  1058),  and  con- 
victs {Long  V.  State,  10  Tex.  App.  186). 
And  such  is  our  statute  (Code  Crim.  Proc. 
art.  768). 

Referring  to  our  Constitution,  we  find  ar- 
ticle 1,  S  5,  provides:  "No  person  shall  be 
disqualified  to  give  evidence  in  any  of  the 
courts  of  this  state  on  account  of  his  re- 
ligious opinions  or  for  want  of  any  religious 
belief;  but  all  oaths  or  affirmations  shall 
be  administered  in  the  mode  most  binding 
upon  the  conscience,,  and  shall  be  taken 
subject  to  the  pains  and  penalties  of 
I>erjurj'."  Following  up  this  same  idea, 
the  legislature  enacted,  in  article  34,  Penal 
Code,  that  "no  person  shall,  in  any  case,  be 
convicted  of  any  offense  committed  before 
he  w^as  of  the  age  of  nine  years,  nor  of  any 
offense  committed  between  the  years  of  nine 
and  thirteen,  unless  it  shall  appear  by  proof 
that  he  had  discretion  sufficient  to  under- 
stand the  nature  and  illegality  of  the  act 
constituting  the  offense."  Nor  did  our 
legislature  rest  here,  for  by  the  terms  of 
article  768,  Code  Crim.  Proc.:  "All  per- 
sons are  competent  to  testify  in  criminal 
actions  except  the  following:  (1)  Insane 
persons,  who  are  in  an  insane  condition  of 
mind  at  the  time  when  they  are  offered  as 
witnesses,  or  who  were  in  that  condition 
when  the  events  happened  of  which  they 
are  called  to  testify.  (2)  Children  or  other 
persons  who,  after  being  examined  by  the 
court,  appear  not  to  possess  sufficient  intel- 
lect to  relate  transactions  with  respect  to 
which  they  were  interrogated,  or  who  do 
not  understand  the  obligation  of  an  oath. 
(3)  All  persons  who  have  been,  or  may  be, 
convicted  of  felony  in  this  state,"  etc. 

It  would  hardly  be  asserted  that  a  person 
laboring  under  the  disadvantage  of  insanity 
could  be  a  competent  witness,  or  a  state- 
ment made  by  an  insane  person  could  be 
used  as  evidence  against  an  accused.  The 
same  statute  which  prohibits  the  insane  per- 
son from  testifying  is  equally  prohibitive  of 
children  who  do  not  understand  the  obliga- 
tions of  an  oath.  So  we  have  our  Consti- 
tution, Penal  Code,  and  Code  of  Criminal 
Procedure  all  supporting  the  proposition 
that  persons  who  are  incompetent  to  testify, 
or  are  not  the  subject  of  punishment,  are 
prohibited  from  testifying.  It  is  a  strange 
and  remarkable  proposition  to  assert  that  a 
-witness  incapable  of  testifying  may  make 
statements  to  third  parties  which  can  be 
used  as  evidence,  thus  testifying  indirectly 
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to  matters  which  are  prohibited  directly  by 
the  statute.  But  a  distinction  is  sought  to 
be  drawn  between  this  character  of  testi- 
mony  and  dying  declarations,  on  the  theory 
"that  the  declarant  makes  a  statement  un- 
der the  sense  of  approaching  death,  and  with' 
recognition  of  the  obligations  of  an  oath." 
If  in  fact  that  distinction  is  to  be  drawn, 
then  the  reason  for  admitting  dying  decla- 
rations is  much  stronger  than  for  the  admis- 
sion of  statements  of  an  incompetent  wit- 
ness, because  the  incompetent  witness  is, 
first,  prohibited  from  testifying;  and, 
second,  because  the  statements  are  made 
without  any  sense  of  sworn  obligation  or 
responsibilities  of  an  oath.  So  we  now  have 
the  rule  laid  down,  after  careful  investiga- 
tion, that  statements  of  an  incompetent  wit- 
ness, made  to  third  parties,  can  be  intro- 
duced against  an  accused,  when  that  wit- 
ness is  by  statute  prohibited  from  testifying. 
If  we  go  to  the  common  law,  we  find  the 
authorities  do  not  sustain  the  majority 
opinion,  and  our  legislature  has  expressly 
enacted,  by  article  763,  Code  Crim.  Proc.: 
"The  rules  of  evidence  known  to  the  com- 
mon law  of  England,  both  in  civil  apd  crim- 
inal cases,  shall  govern  in  the  trial  of  crim- 
inal actions  in  this  state,  except  where  they 
are  in  conflict  with  the  provisions  of  this 
Code  or  of  some  statute  of  the  state."  So, 
if  the  statute  had  not  spoken  upon  the  sub- 
ject, we  would  then  be  relegated  to  the  com- 
mon law.  Going  to  that  source,  we  find 
from  the  beginning  this  character  of  testi- 
mony was  excluded.  See  authorities  above 
cited;  also  People  v.  McGee,  1  Denio,  19. 
Brazier's  Case  is  often  cited  and  relied  upon 
by  text  writers,  as  well  as  courts  in  enun- 
ciating decisions.  This  case  is  reported  in 
1  East,  P.  C.  p.  443.  In  this  decision  we  find 
this  language:  "The  last  case  which  has 
occurred  on  this  doubtful  subject  is  that  of 
^\illiam  Brazier,  who  was  tried  for  assault- 
ing Mary  Harris,  an  infant  five  years  old, 
with  intent  to  ravish  her.  The  case  on  the 
part  of  the  prosecution  was  proved  by  the 
mother  of  the  child  and  another  woman  who 
lodged  with  her,  to  whom  the  child,  im- 
mediately on  her  coming  home,  told  all  the 
circumstances  of  the  injury  done  her,  and 
described  the  prisoner,  who  was  a  soldier, 
as  the  person  who  had  committed  it;  but 
she  did  not  know  his  name.  The  next  day 
the  prisoner  was  called  from  the  guard  by 
the  sergeant,  and  shown  to  the  child,  who 
immediately  said  that  was  the  man.  Two 
other  soldiers  had  been  before  shown  her,  of 
whom  she  at  once  denied  any  knowledge. 
.  .  .  The  child  was  coming  from  school 
when  the  prisoner  attacked  her.  The  school 
did  not  break  up  till  four  o'clock,  and  she 
was  at  home  before  five,  and  had  no  con- 
versation or  communication  with  the  mother 
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before  she  told  all  that  had  passed.  The 
prisoner  was  convicted.  But  Mr.  Justice 
Buller  reserved  the  above  statement  of  facts 
for  ttie  opinion  of  the  judges,  whether  this 
evidence  ought  to  have  been  received,  or 
was  suflRcient,  in  point  of  law,  to  be  left  to 
the  jury.  On  the  first  day  of  Easter  term, 
1779,  the  judges  met  on  this  subject,  when 
all  of  them,  except  Gould  and  Willes,  JJ., 
held  that  this  evidence  of  the  information 
of  the  child  ought  not  to  have  been  received, 
as  she  herself  was  not  heard  on  oath;  as  to 
which  some,  particularly  Blackstone,  Nares, 
Eyre,  and  Buller,  JJ.,  thought  that,  if  she 
appeared  on  examination  to  have  been  cap- 
able of  distinguishing  between  good  and 
evil,  she  might  have  been  sworn.  But  as 
to  that,  others,  particularly  Gould  and 
Willes,  JJ.,  held  that  the  presumption  of 
law  of  want  of  discretion  under  the  age  of 
seven  is  conclusive,  so  as  not  to  admit  an 
infant  under  that  age  to  be  sworn  on  any 
examination  as  to  her  capacity.  And  as  to 
the  information  or  narration  from  the  child, 
Gould  and  Willes,  JJ.,  held  that  it  being 
recently  after  the  fact,  so  that  it  excluded 
a  possibility  of  practising  on  her,  it  was  a 
part  of  the  fact  or  transaction  itself,  and 
therefore  admissible;  and  Buller,  J.,  held 
the  same,  if  by  law  the  child  could  not  be 
examined  on  oath.  But  as  to  what  hap- 
pened the  next  day,  Gould,  J.,  thought  it 
not  admissible,  by  reason  of  the  danger  of 
her  being  influenced  in  the  interval.  But 
on  the  29th  day  of  April,  all  the  judges 
assembled,  they  unanimously  agreed  that  a 
child  of  any  age,  if  she  were  capable  of 
distinguishing  between  good  and  evil,  might 
be  examined  on  oath,  and  consequently  that 
evidence  of  what  she  had  said  ought  not  to 
have  been  received,  and  that  a  child 
of  whatever  age  cannot  be  examined  unless 
sworn."  I  have  copied  the  most  of  this  de- 
cision, because  it  seems  to  be  a  rather  cen- 
tral or  leading  case,  imder  the  authorities. 
So  we  have  this  last-cited  case,  rejecting 
the  evidence  as  res  gesta,  and  at  common 
law  the  unqualifled  rule  rejecting  this  char- 
acter of  testimony.  We  have  our  statute, 
which  is  plain  and  explicit.  We  have  our 
Constitution,  which  prohibits  anyone  from 
testifying,  except  under  the  pains  and  pen- 
alties of  perjury.  We  have  the  statute 
which  prohibits  punishment  where  child 
is  under  nine  years  of  age.  In  this  case  we 
have  the  trial  court  holding  the  child  in- 
competent as  a  witness,  her  testimony  ex- 
cluded by  reason  of  that  fact,  and  yet  her 
statements  made  to  third  parties  admitted, 
and  the  life  of  the  accused  taken  in  the 
face  of  all  these  prohibitory  laws. 

The  conduct  of  the  negro,  if  he  be  the 
guilty  party,  is  outrageous;  but  all  out- 
rageous conduct,  in  this  state,  is  not  pun- 
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ished  with  death;  nor  does  all  such  con- 
duct constitute  rape,  nor  render  competent 
the  testimony  or  declarations  of  an  in- 
competent witness.  It  is  a  question  of  law, 
pure  and  simple;  and  I  cannot  give  my  as- 
sent to  setting  aside  the  law  as  it  has 
existed  from  the  beginning,  at  common  law, 
and  in  our  own  state,  since  we  have  had 
a  Code  and  procedure  and  a  Constitution. 

The  majority  use  this  language:  "It 
does  not  occur  to  us  that  there  would  be 
any  difficulty  in  determining  a  question  of 
this  character,  if  res  gesta  was  conflned  to 
the  immediate  transaction,  for  who  would 
dispute  the  proposition  that,  if  the  child, 
is\  the  flrst  instance,  had  been  heard  by  its 
mother,  during  the  transaction,  to  scream 
and  cry  out,  *0h,  George,  you  are  killing 
me!'  that  this  evidence  would  be  admissi- 
ble against  appellant  as  a  part  of  the  trans- 
action, voicing  itself  through  the  instru- 
mentality of  the  child,  although  it  could 
not  testify  to  the  fact,  because  it  did  not 
understand  the  nature  and  obligation  of  an 
oath."  Tills  quoted  exclamation  was  not 
used  by  the  child,  but,  if  the  evidence  was 
of  the  character  spoken  of  here,  and  the 
child  had  cried  out,  "Oh,  George,  you  are 
killing  me!"  it  would  be  the  declaration 
of  the  child  to  the  accused,  and  anyon?  who 
heard  this  statement  could  testify  to  it, 
though  the  child  could  not,  because  it  was 
the  accusation  to  defendant  himself,  and 
would  be  therefore  admissible.  It  would 
make  no  difference  who  made  or  heard  the 
accusation.  So  the  exclamation  of  this 
child,  "Oh,  George,  you  are  killing  me!"  if 
made  to  appellant  in  the  presence  of  its 
mother,  instead  of  to  its  mother  in  the 
abaeuoe  of  defendant,  would  have  been 
admissible.  If  the  accusation,  "Oh,  George 
you  are  killing  me!"  had  been  made  to  the 
defendant  in  person  by  the  child  a  week 
after  the  transaction,  it  would  have  been 
admissible,  because  it  would  be  the  ac- 
cusation of  the  crime  itself,  made  to  (de- 
fendant. But  that  is  begging  the  question. 
That  is  not  involved  here. 

It  is  said  in  the  majority  opinion:  "Res 
gesta  is  not  a  witness.  It  cannot  be  sum- 
moned as  a  witness,  nor  sworn  as  a  wit- 
ness, nor  put  imder  the  rule  aa  a  witness, 
nor  punished  for  contempt  or  perjury  as  a 
witness.  But  it  is  a  fact, — an  integral  part 
of  the  transaction,  occurring  dum  fervet 
opus, — and,  as  a  fact,  it  can  be  testified 
to  by  any  competent  witness  who  may  have 
heard  it,  just  as  such  witness  may  testify 
as  to  any  other  fact  which  transpired  dur- 
ing the  transaction,  and  which  is  and  was 
a  part  thereof."  Of  course,  res  gestce  is 
not  a  witness.  It  cannot  be  summoned  as 
a  witness,  nor  sworn  as  a  witness,  nor  pat 
under  the  rule,  nor  pimished  for  contempt 
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or  perjury.  But  the  witness  who  testifies 
to  the  res  geatcB  can  be  a  witness,  can  be 
summoned,  can  be  sworn,  can  be  put  under 
the  rule,  can  be  punished  for  contempt  or 
oonyicted  of  perjury.  A  bill  of  sale  is  not 
a  witness.  It  cannot  be  summoned,  nor 
can  it  be  sworn,  nor  put  under  the  rule, 
nor  punished  for  contempt  or  convictei  of 
perjury.  Neither  can  a  deed,  nor  any  oth- 
er fact,  nor  any  other  testimony.  But  the 
witness  who  testifies  to  the  fact  may  be 
punished  for  perjury  or  for  contempt,  or 
put  under  the  rule.  It  would  be  a  very 
difficult  matter  to  punish  a  fact,  whether 
it  was  res  geaicB  or  not,  and  the  court 
would  have  more  than  a  very  difficult 
proposition  on  its  hands  to  punish  a  deed 
or  bill  of  sale  or  a  fact.  However,  the  court 
might  punish  the  witness  for  perjury  or 
contempt  who  testifies  to  the  fact.  If  my 
brethren  be  correct,  then  we  have  a  rule 
of  res  gestcB  which  is  paramount  to  the 
law,  superior  to  the  statute,  and  must 
dominate  all  other  rules  of  evidence.  Res 
geatCB  is  simply  considered  as  evidence.  It 
can  be  nothing  more. 

This  is  an  extreme  case  in  which  to  file 
a  dissenting  opinion,  because  of  the  popu- 
lar outcry  of  the  age.  But  I  believe  it  to 
be  a  case,  therefore,  which  ought  to  be 
closely  guarded,  and  the  rules  of  law  held 
inviolable.  It  is  a  negro  charged  with 
the  crime  upon  a  little  white  child,  which, 
it  is  but  a  common  historical  fact  to  state, 
excites  the  impulse  and  outrages  the  feel- 
ings of  communities.  Cases  of  similar  char- 
acter, within  the  recent  history  of  this 
state,  have  led  so  far  as  to  force  trial 
courts,  by  mob  violence,  to  require  defend- 
ants to  waive  the  thirty  days  allowed  them 
by  law  after  the  conviction  before  the 
death  penalty  is  executed,  and  accept  the 
execution  of  the  sentence  of  death  at  once. 

I  wish  to  enter  my  dissent,  also,  on  the 
sufficiency  of  the  evidence  to  support  this 
conviction.  Appellant  is  a  negro  man  of 
full  age, — as  the  witnesses  say,  ''a  full- 
grown  negro."  He  had  been  working  for 
six  weeks  with  the  father  of  the  little  child 
as  a  section  hand,  and  living  in  the  section 
house  with  the  other  negroes,  some  25 
yards  from  the  dwelling  in  which  the  father 
of  the  child,  with  his  family,  resided.  On 
the  21  st  of  August,  the  day  of  the  alleged 
assault,  appellant  was  what  the  mother 
of  the  child  termed  "laying  oflf,"  because 
of  some  injury  he  had  received  about  a 
week  or  ten  days  before.  He  was  able  to 
walk  about  on  a  crutch.  Between  1:30 
and  2  o'clock  the  little  child  is  said  to  have 
received  the  injuries  which  form  the  basis 
of  this  conviction.  Just  before  this  occur- 
rence, the  mother  of  the  child  testified 
that  her  three  children — ^two  little  boys  and 
05  L.  R.  A. 


this  little  girl — ^were  playing  at  the  swing 
between  the  dwelling  house  and  the  section 
house.  Defendant  was  lying  in  the  shade 
at  the  end  of  the  negro  house,  near  the 
swing.  The  mother  called  the  two  little 
boys,  and  sent  them  to  bring  in  wood, 
which  was  on  the  opposite  side  of  the  house 
from  the  swing.  They  were  employed  at 
this  work  twenty-five  or  thirty  minutes. 
During  this  time  the  little  girl  was  not 
seen.  About  twenty-five  or  thirty  min- 
utes after  the  mother  lost  sight  of  the 
child,  she  heard  her  coming  around  the 
house,  calling  her.  She  went  and  met  her, 
and  found  her  pale,  excited,  complaining, 
and  holding  her  hands  over  her  privates. 
The  first  thing  she  said  was,  "  *I  want  you 
to  go  out  yonder  and  kill  that  old,  mean, 
black  negro,  because  he  hurt  me  so  bad.' 
I  asked  her  what  negro,  and  she  said, 
*George.'  I  asked  her,  'What  for?'  and  she 
said,  'Because  he  hurt  me.'  I  asked  her 
how  he  hurt  her,  and  she  said:  'He  took 
me  up  in  his  arms  and  carried  me  in  his 
house,  stating  he  wanted  to  get  a  tick  off 
of  me.  When  he  got  me  in  the  house,  he 
put  me  on  the  bed,  raised  up  my  clothes, 
and  took  a  great,  big,  old,  long  black  thing 
out  of  his  pants  and  rubbed  it  all  over 
me  down  here.  [Putting  her  hands  over 
her  privates  to  indicate  the  place.]*"  The 
mother  examined  her  as  hurriedly  as  possi- 
ble, and  -found  semen  messed  and  smeared 
all  over  her  down  there,  and  some  in  her 
privates, — ^about  an  inch.  She  washed  her 
thoroughly.  She  further  says  that  she 
found  her  bruised  and  puffed  up,  and  her 
privates  inflamed  about  an  inch  inside,  but 
there  was  no  blood,  and  the  skin  was  not 
broken.  At  the  time  there  was  no  other 
man  about  the  house  or  premises,  except 
defendant  and  the  little  boys,  nine  and 
eleven  years  of  age,  respectively.  About 
twenty-five  or  thirty  minutes  after  this  al- 
leged occurrence,  the  mother  saw  defend- 
ant lying  down  m  the  back  yard,  in  the 
shade  of  the  negro  cabin.  She  says  she  was 
greatly  excited  and  alarmed,  and  did  not 
know  what  to  do,  but  concluded  to  wait  un- 
til her  husband  came  home  from  work  that 
night  as  section-boss,  before  taking  any  ac- 
tion. He  came  about  sundown,  and  she 
informed  him  of  what  had  happened.  The 
husband  wanted  to  shoot  appellant,  but  she 
protested,  because  of  her  pregnancy.  Short- 
ly after  the  crime  on  the  little  girl  is  said 
to  have  happened,  this  witness  testified 
that  defendant  walked  up  to  the  postoffice, 
and  was  gone  until  about  5 :  30  o'clock  p.  m., 
when  he  returned  home,  bringing  a  water- 
melon. It  seems  he  and  the  two  little 
boys  ate  this  in  the  yard.  He  stayed 
around  there,  and  was  sitting  on  the  fence 
when   the  husband   and   the   other   section 
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hands  returned  from  work.  He  was  ar- 
rested and  carried  away.  Dr.  Park  testi- 
fied that  he  was  a  physician  and  surgeon  at 
Elkhart;  that,  on  the  night  of  the  day  Adele 
Hawkins  was  said  to  have  been  assaulted, 
he  was  called  to  the  house  of  Mrs.  Hawkins 
to  examine  the  child.  It  was  about  8  o'clock 
in  the  evening  when  he  reached  the  resi- 
dence, and  made  a  thorough  examination. 
He  says:  "I  found  that  the  lips  of  her 
privates  were  inflamed  and  red,  and  srhowed 
evidences  of  friction.  There  was  no  ab  a- 
sion  of  the  skin."  He  further  testified: 
''The  privates  of  a  child  of  that  age  are 
such  that  the  lips  can  be  entered  by  a 
man*s  male  organ  to  the  hymen,  which  is 
located  inside  from  1  to  1%  inches,  with 
out  causing  any  abrasion  of  the  skin. 
.  .  .  It  showed  conclusively  that  some- 
thing had  entered  in  the  lips  of  this  child's 
privates,  and  the  inflammation  extended  in- 
side an  inch  or  more."  On  cross-examina- 
tion: "I  examined  this  child  carefully, 
and  know  that  the  skin  was  not  broken. 
The  vagina  (or  connecting  muscular  tube) 
between  the  mouth  of  the  womb  and  the 
inner  lips  of  the  surface  opening  (reaching 
to  within  about  1^  to  1%  inches  of  the 
outer  surface  of  the  outer  lips  of  the  fe- 
male organ)  had  not  been  entered;  neither 
had  the  hymen  been  ruptured  or  brokrn." 
Dr.  Parsons  testified  that  he  was  a  practis- 
ing physician,  and  had  been  for  many 
years.  "The  private  parts  of  a  child  of 
three  years  and  eight  months  old  may  be 
entered  by  a  man's  male  organ  or  penis 
from  1  inch  to  2^^  inches  into  between  tlie 
lips  without  bloodshed  or  injury  to  the 
child,  and  without  entering  the  vagina  or 
rupturing  the  hymen.  Outside  the  hearsay 
statement  of  the  little  child,  there  is  no 
evidence  to  connect  appellant  with  the  act. 
Not  a  witness  swears  he  touched  the  child, 
and  the  case  depends  upon  the  declaration 
of  the  child  to  the  mother.  For  appellant, 
witnesses  Horn  and  Douthitt,  two  white 
men,  testified  that  on  the  afternoon  of  the 
alleged  injury,  about  2  o'clock,  defendant 
was  in  front  of  the  postofiice  and  about  the 
little  town  of  Elkhart,  on  the  gallery  in 
front  of  Boyd's  store,  standing  around  or 
sitting  around  talking  to  other  part'es  for 
a  period  of  about  three  hours.  During  this 
time  his  demeanor  and  conduct  was  jut 
such  as  was  usual  for  him  when  he  was 
about  there.  That  nothing  strange  was  said 
or  done  by  him  that  afternoon.  Appellant 
took  the  stand  in  his  own  behalf,  and  stat- 
ed: "I  did  not,  on  the  afternoon  of  the  al- 
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leged  injury,  touch  the  child,  Adele  Haw- 
kins, in  any  manner  whatever,  nor  did  I 
at  any  other  time  touch  the  said  child.  1 
am  not  guilty  of  the  charge  against  me. 
About  12  o'clock,  or  some  time  soon  there- 
after, I  went  from  the  section  house  up  to 
the  postofiice  and  the  other  stores,  and 
stayed  there  until  about  5  o'clock.  After 
this  I  went  home,  carrying  with  me  a  wa- 
termelon, which  the  little  boys  and  I  ate  in 
the  yard.  Then  I  went  out  on  the  front 
side  and  sat  on  the  fence  until  the  section 
hands  came  in,  and  stayed  about  the  prem- 
ises, and  was  there  in  the  section  house  that 
night  when  I  was  arrested."  This  is  th« 
case  on  the  facts.  If  the  little  girl's  testi- 
mony is  true,  there  was  no  rape,  for  her 
statement  renders  it  certain  that  defendant 
simply  rubbed  his  private  parts  over  hers. 
She  did  not  complain  of  penetration,  or  any- 
thing of  the  sort.  This  was  outrageous  con- 
duct, and,  under  Croomes^s  Case,  40  Tex. 
Grim.  Rep.  672,  51  S.  W.  924,  63  S.  W.  882, 
may  be  assault  to  rape,  but  not  rape.  This 
case  comes,  it  seems  to  me,  within  the  rule 
•in  Draper  v.  State  (Tex.  Grim.  App.)  57  S. 
W.  656.  I  do  not  believe  it  will  be  con- 
tended that,  under  the  testimony  of  the 
physicians,  a  conviction  ought  to  have  been 
had.  It  may  be  a  child  three  years  and 
eight  months  of  age  is  so  constructed,  from 
an  anatomical  standpoint,  that  the  male 
organ  of  a  grown  negro  man  can  penetrate 
her  from  1  to  2^2  inches  without  abrasion 
or  producing  bloodshed,  but  it  staggers 
credulity.  Perhaps  not  the  least  remark- 
able part  of  this  testimony  is  the  fact  of 
appellant  staying  at  the  place  of  the  alleged 
outrage  complacently,  as  testified  by  the 
mother  of  the  child,  for  twenty-five  or 
thirty  minutes  after  the  outrage,  and  then 
leisurely  walking  down  in  town,  spending 
the  evening,  and  returning  to  what  he  knew 
meant  death,  if  he  was  guilty  of  the  im- 
puted conduct. 

I  further  believe  the  charge  requested  by 
appellant  should  have  been  given.  The  more 
intense  the  excitement  and  greater  the 
strain  of  public  opinion  adverse  to  a  party 
charged  with  crime  of  this  character,  and 
which  stirs  up  the  mob  spirit  of  the  com- 
munity, the  more  careful  ought  the  trial 
court  to  be  to  guard  the  legal  prerequisites 
which  lead  to  the  conviction. 

For  these  reasons,  it  has  suggested  itself 
to  my  mind  that  this  conviction  ought  not 
to  stand.  The  judgment  ought  to  have  been 
reversed,  and  I  therefore  dissent  from  the 
affirmance. 
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V. 

William  G.  FREEDLEY  et  al 
(128  Fed.   355.) 

1.  The  main  belt  -vrhicli  tramamtta  the 
power  from  an  engine  which  Is  bo  affixed 
to  the  buildinR  as  to  be  real  estate,  to  the 
machinery  in  the  mill,  is,  as  between  the 
owner  and  attaching  creditors,  real  estate. 

2.  Statutory  authority'  i«  neceaaary  to 
|u«tif>'  the  aelBure  and  removal  from 
a  mill  of  a  portion  of  the  fixtures  In  it  nnder 
a  writ  of  attachment. 

3.  An  exception  to  the  "instructions  on  the 
question  of  exemplary  damages"  is  too  Indefi- 
nite to  raise  any  question  In  the  appellate 
court. 

4.  A  ulnarle  exception  covering  aeTeral 
distinct  propositions  of  an  instruction 
collectively  is  inoperative  If  one  of  the  propo- 
sitions is  sound. 

■6.  Exemplary  dantaffes  may  be  a^vard- 
ed  aaralnat  attaching  ofHcers  who,  al- 
though they  have  no  personal  acquaintance 
with,  or  ill-will  against,  defendant,  wilfully 
and  knowingly  allow  themselves  to  become 
tools  of  the  attaching  creditors,  whose  object 
is  apparently  malicious,  and  make  an  unlaw- 
full  levy  in  a  high-handed  and  oppressive  way 
to  oppress  the  debtor. 

^  Damaares  cannot  be  disallowed  for 
•toppaare  of  aranars  of  Haws  by  the 
wrongful  removal  of  a  belt  from  a  mill  under 
a  writ  of  attachment,  because  they  them- 
selves might  have  been  rightfully  attached, 
and  the  same  injury  thereby  wrought. 

7.  Damaarea  which  are  the  natural  and 
reaaonably-to-be-expected  result  of 
the  wrongful  stoppage  of  an  engine  under  a 
writ  of  attachment  may  be  recovered  in  an 
action  for  the  trespass,  although  they  were 
not  specially  pleaded. 

(January  6,  1004.) 

ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Vermont 
to  review  a  judgment  in  favor  of  plain- 
tiffs in  an  action  of  trespass  to  recover 
damages  for  the  alleged  wrongful  leA-ying 
of  an  attachment  upon  plaintiff's  property. 
Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs,  J.  Ii.  Martin  and  O,  M. 
Sarber  for  plaintiffs  in  error. 

Messrs.  Fred  M.  Butler  and  Tliomaa 
IXT.  Moloney,  for  defendants  in  error: 

The  attachment  of  real  estate  creates  a 


lien  in  favor  of  the  creditor,  and  includes 
the  right  to  redeem.  But  ''the  officer  has 
no  right  to  take  actual  exclusive  possession 
of  the  property,  or  in  any  way  to  disturb 
the  possession  of  the  occupants." 

Drake,  Attachm.  §§  236-239;  Chandler 
V.  Dyer,  37  Vt.  345. 

By  the  attachment  no  estate  passes,  no 
interest  vests  in  the  creditor,  neither  the 
interest,  nor  the  possession,  of  the  debtor 
is  devested,  nor  does  the  officer  or  creditor 
claim  any  right  to  take  the  issues  or  prof- 
its. 

Taylor  v.  Mixier,  11  Pick.  347. 

The  engine,  shafting,  and  pulleys- engine 
bed,  anchor  stone  and  engine  crank,  are 
real   estate. 

Eill  V.  Wenttcorth,  28  Vt.  433;  Kendall 
V.  Hathaway,  67  Vt.  126,  30  Atl.  859; 
Haekett  v.  Amsden,  57  Vt.  432;  Hill  v. 
Farmers'  &  M,  Mat.  Bank,  97  U.  S.  450. 
24  L.  ed.  1051;  Bigler  v.  National  Bank,  26 
Hun,  520;  Ottumica  Woolen  Mill  Co.  v. 
Hawley,  44  Iowa,  57,  24  Am.  Rep.  719. 

If  the  object  and  purpose,  as  apprars 
from  the  location  of  the  property  its  i  . 
were  to  improve  the  inheritance  and  mike 
it  useful,  the  chattels  became  fixtures  and 
a  part  of  the  realty. 

Newhall  v.  Kinney,  56  Vt.  591;  Bartlett 
v.  Wood,  32  Vt.  372;  Davenport  v.  Shants, 
43  Vt.  546;  Fullam  v.  Stearns,  30  Vt.  443; 
Sweetzer  v.  Jones,  36  Vt.  321,  82  Am.  Dec. 
639;  Harris  v.  Haynes,  34  Vt.  220;  Cray 
v.  Holdship,  17  Serg.  &  R.  413,  17  Am. 
Dec.  680. 

A  request  to  charge  must  be  sound  law 
and  applicable  to  the  issues,  or  it  need  not 
be  complied  with. 

Rea  V.  Harrington,  58  Vt.  181,  56  Am. 
Rep.    661,  2   Atl.   476. 

Unless  special  damages  are  alleged,  the 
plaintiff  is  entitled  to  recover  such  damages 
as  would  naturally  and  necessarily  result 
from  the  trespass  complained  of. 

2  Greenl.  Ev.  ?  254;  Clark  v.  Boardman, 
42  Vt.  667;  Folsom  v.  Underhill,  38  Vt. 
580;  Hutchinson  v.  Granger,  13  Vt.  386. 

When  one  has  received  an  actionable  in- 
jury at  the  hands  of  two  or  more  wrong- 
doers, all  are  jointly  and  severally  liable 
to  the  full   extent  of  the  injury. 

Burk  V.  Howlcy,  179  Pa.  539,  57  Am.  St. 
Rep.  607,  36  Atl.  327 ;  Russall  v.  McCall,  38 
Am.  St.  Rep.  807,  note,  141  N.  Y.  437,  36 


Note. — For  other  cases  in  this  series  as  to 
what  are  fixtures  generally  in  the  absence  of  any 
agreement,  see  Southbridge  Sav.  Bank  v.  Ma- 
son, 1  L,  It.  A.  350;  Binkley  v.  Forkner,  3  L. 
B.  A.  33,  and  note;  Atchison,  T.  &  S.  F.  R.  Co. 
T.  Morgan,  4  L.  R.  A.  284 ;  Hill  v.  Munday,  4 
li.  R.  A.  674,  and  note;  McGorrisk  v.  Dwyer,  5 
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L.  R.  A.  594,  and  note;  Hopewell  Mills  v.  Taun- 
ton Sav.  Bank.  6  L.  R.  A.  249;  Overman  v. 
Sasser,  10  L.  R.  A.  722,  and  note;  Philadelphia 
Mortg.  &  T.  Co.  v.  Miller,  44  L.  R.  A.  559; 
Thomson  v.  Smith,  50  L.  R.  A.  780 ;  and  Mur- 
ray V.  Bender,  63  L.  R.  A.  783. 
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N.  E.  408;  Vandiver  v.  Pollak,  64  Am.  St. 
Rep.  118,  and  note,  107  Ala.  647,  10  So. 
180. 

All  are  liable  for  exemplary  or  punitive 
damages. 

Devine  v.  Rand,  38  Vt.  621;  Edwards  v. 
Leaintt,  46  Vt.  126. 

Exemplary  damages  are  given  on  account 
of  the  bad  spirit,  malice,  and  wantonness 
of  the  defendants,  as  manifested  by  their 
acts,  and  are  recoverable  under  common  al- 
legations of  damages. 

Hoadley  v.  Watson,  45  Vt.  289,  12  Am. 
Rep.  197;  Earl  v.  Tupper,  45  Vt.  275. 

When  both  compensatory  and  exemplary 
damages  are  claimed  in  a  suit  instituted 
for  tort  against  several  defendants  jointly, 
and  all  join  in  their  pleas,  it  is  proper  to 
assess  damages  against  all  jointly. 

Watson,  Damages,  §  736;  Reizenstein  v. 
Clark,  104  Iowa,  287,  73  N.  W.  688. 

The  motives  of  the  party  must  be  deter- 
mined by  their  acts,  and,  when  they  are 
both  engaged  in  the  same  act,  the  malicious 
motives  of  one  party  are  not  different  from 
those  of  the  other,  and  would  not  tend  to 
enhance  the  damages  of  the  other. 

Cleghorn  v.  New  York  C,  d  H,  R.  R. 
Co.  56  N.  Y.  44,  15  Am.  Rep.  376;  Lombard 
V.  Batchelder,  58  Vt.  668,  6  Atl.  511;  Bout- 
well  V.  Marr,  71  Vt.  1,  43  L.  R.  A.  803,  76 
Am.  St.  Rep.  746,  42  Atl.  607. 

Laeombe,  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

The  plaintiffs,  citizens  and  residents  of 
Pennsylvania,  owned  a  marble  mill  oper- 
ated by  steam,  and  a  quarry  connected 
therewith,  all  in  Dorset,  Vermont.  On 
April  8,  1902,  a  writ  of  attachment  in  fav- 
or of  one  Oilman  B.  Wilson,  of  Dorset, 
against  the  senior  plaintiff,  William  Gv 
Freedley,  was  duly  issued,  in  which 
the  ad  damnum  was  $12,000.  This 
writ  was  seasonably  placed  in  the  hands 
of  defendant  Giddings,  of  Manchester, 
a  constable  having  authority  to  serve  the 
same.  Under  the  laws  of  Vermont,  such 
an  attachment  can  be  served  upon  real 
property  only  by  delivering  a  true  and  at- 
tested copy  of  such  attachment,  with  a 
description  of  the  estate  attached,  to  the 
party  whose  estate  is  so  attached  (or  leav- 
ing same  at  his  place  of  abode),  and  by 
filing  the  same  in  the  office  where  by  law 
a  deed  of  such  real  estate  is  required  to  be 
recorded.  In  Dorset  such  office  would  be 
that  of  the  to\\7i  clerk.  In  the  case  of  per- 
sonal property  the  writ  of  attachment 
may  be  executed  in  either  of  two  ways. 
The  officer  serving  the  process  may  lodge 
a  copy  of  the  same,  with  his  return,  in  the 
town  clerk's  office,  "which  lodgement  shall 
hold  the  property  against  all  subsequent 
65  L.  R.  A. 


sales,  attachments,  or  executions,  as  if  it 
had  been  actually  removed  and  taken  into 
the  possession  of  the  officer."  Or  the  of- 
ficer "may  remove  the  .  .  .  [personal 
property  attached]  and  take  it  into  his  pos- 
session, in  which  case  he  need  not  leave  a 
copy  of  the  attachment  or  execution  in 
the  .  .  .  clerk's  office."  Vt.  Stat.  K 
1101,  1103,  1108.  On  April  10th  Giddinga 
went  to  the  mill,  found  one  Nadeau,  plain- 
tiffs' superintendent,  in  charge,  explained 
to  him  what  his  business  was,  and  showed 
him  the  writ.  He  told  Nadeau  that,  in  or- 
der to  make  said  attachment  upon  the 
personal  property,  it  was  necessary  to  take 
possession  of  the  mill,  and  asked  Nadeau 
to  assist  him  in  getting  things  into  shape, 
as  he  wished  to  take  possession  some  time 
during  that  day.  To  Uiis  Nadeau  assented. 
A  memorandum  was  made  by  Giddings  of 
the  property  to  be  attached.  He  made  a 
copy  of  the  writ,  and  indorsed  upon  it  a 
list  of  the  property  attached  by  him, — der- 
ricks, movable  machinery,  finished  and  un- 
finished marble,  etc., — And  arranged  with 
Nadeau  for  the  latter  to  act  for  him  as 
keeper  of  said  property.  No  effort  wa» 
made  to  remove  any  of  the  personal  prop- 
erty. 

On  Saturday,  April  12th,  Nadeau  tele- 
graphed Giddings  that  he  wanted  to  be  re- 
leased as  keeper  of  said  property,  and  on 
the  following  day  declined  to  continue  as 
keeper,  and  surrendered  the  keys  to  Gid- 
dings, who  had  come  to  Dorset  in  response 
to  the  telegram.  The  latter  fastened  up 
the  doors  of  the  mill,  including  engine 
house  and  boiler  house,  by  nailing  strips 
of  board  across  them.  He  removed  none  of 
the  property,  put  no  one  in  charge,  and 
left  it  boarded  up  as  described. 

On  the  next  day  plaintiffs,  without  Gid- 
dings's  knowledge  or  consent,  knocked  off 
the  strips  of  board,  entered  the  premises, 
and  proceeded  to  operate  the  mill,  which 
fact  was  at  once  made  known  to  Giddings 
by  Oilman  S.  Wilson.  Giddings  went  again 
to  the  mill  on  Tuesday,  April  15th,  and 
had  an  interview  with  Nadeau.  Giddings's 
version  of  the  interview  is  that  Nadeau 
stated  he  intended  to  hold  the  property  by 
force,  that  he  had  help  enough  to  defend 
it,  and  would  throw  Giddings  into  the 
brook  if  necessary.  Nadeau  denies  that  he 
said  anything  of  the  sort,  although  he  ad- 
mitted that  he  refused  to  give  Giddings 
possession  of  the  mill.  Our  attention 
is  called  to  no  provision  of  law  which 
authorized  the  attaching  officer  to  take 
possession  of  the  real  estate.  Under  the 
verdict  of  the  jury,  all  disputed  ques- 
tions of  fact  are  to  be  considered  in  this 
court  as  resolved  against  the  defendants. 
The  next  day  Giddings  called  on  the  de- 
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fendant  Henry  S.  Wilson,  of  Arlington, 
high  sheriff  of  the  county,  to  assist  him  in 
executing  the  attachment.  Having  consult- 
ed with  a  firm  of  lawyers,  the  two  defend- 
ants went  to  the  mill  on  April  17th,  and  it 
is  their  joint  action  on  that  day  which  is 
the  subject  of  this  action.  Freedley  and 
Nadeau  were  both  present,  and  the  mill 
was  in  operation.  Giddings  testified  that 
he  repeatedly  requested  that  the  mill  should 
be  shut  down,  and  the  attached  property 
surrendered  to  him  as  attaching  officer, 
and  that  upon  Nadeau's  continued  refusal 
he  notified  him  that  he  would  shut  down 
the  mill  and  the  main  belt.  Nadeau's  story 
is  that  he  never  objected  to  the  officers 
taking  away  or  moving  or  taking  hold  of 
any  of  the  personal  property  that  was  on 
the  list,  and  that  he  told  them  "if  they  took 
the  main  belt  they  would  have  to  take  it 
by  force;  they  would  have  to  use  force,  and 
stop  the  engine  themselves."  Evidently 
the  juiy  believed  Nadeau's  version  to  be 
the  correct  one;  not  unnaturally,  since  both 
officers  admitted  they  entered  the  prem- 
ises with  the  intention  to  remove  the  main 
belt,  well  knowing  that  would  have  the  ef- 
fect of  shutting  down  the  mill.  Upon 
Nadeau's  refusal  to  shut  down  the  mill 
and  deliver  up  the  main  belt,  Giddings 
broke  open  the  doors  that  led  into  the  boil- 
er room  and  into  the  engine  room,  and  the 
defendant  Wilson,  under  the  direction  of 
Giddings,  then  cut  the  lacing  of  the  belt, 
and  Giddings  caused  it  to  be  carried  away. 
Thereupon  the  officers  left  without  remov- 
ing, or  imdertaking  to  remove,  a  single 
item  of  the  personal  property  they  claimed 
to  have  attached. 

The  first  question  raised  on  this  appeal 
is  whether  the  main  belt  was  personal  prop- 
erty. If  it  were,  defendants  were  protect- 
ed by  their  writ;  if  it  were  not,  they  were 
trespassers. 

The  plant  was  operated  by  a  80-horse- 
power  steam  engine  and  two  boilers,  which 
were  located  in  a  room  attached  to  the 
mill  building.  The  engine  was  set  on  a 
solid  foundation  of  masonry,  composed  of 
stone  and  brick;  3  or  4  feet  high,  which  was 
called  the  engine  bed.  Underneath  this 
bed,  and  resting  on  the  earth,  were  anchor 
stones  to  which  the  engine  was  fastened  by 
iron  rods  running  through  the  bed,  and 
through  the  anchor  stones,  for  the  purpose 
of  holding  the  engine  immovable  on  its 
bed.  The  engine  was  connected  with  the 
main-line  shaft  by  the  main  belt,  above  re- 
ferred to.  This  was  a  double  leather  belt, 
24  inches  in  width  and  several  feet  in 
length.  It  extended  from  the  drive  wheel 
of  the  engine  to  a  pulley  on  the  main-line 
shaft.  The  engine  had  no  fly  wheel  or  bal- 
ance wheel.  The  belt  is  the  sole  means 
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by  which  power  generated  on  the  engine 
shaft  is  transmitted  to  the  main  shaft, 
which  latter  is  the  immediate  source  of 
power  on  which  the  various  steam-driven 
machines  and  working  devices  are  entirely 
dependent  for  their  operation. 

The  question  is  to  be  determined,  not  aa 
it  would  be  imder  the  rules  which  public 
policy  requires  to  be  laid  down  when  a  ten- 
ant, for  the  use  of  his  own  business,  has 
put  mechanical  appliances  in  his  landlord's 
building,  but  under  the  rules  which  apply 
as  between  vendor  and  purchaser.  In  tJew- 
hall  Y.  Kinney,  66  Vt.  691,  the  court  held 
that  "a  levying  creditor,  in  the  eye  of  the 
law,  is  a  purchaser  of  the  property  set  oft 
to  him  in  satisfaction  of  his  debt  against 
the  judgment  debtor,"  and  that  an  attach- 
ment of  the  debtor's  real  estate,  followed 
by  a  levy  upon  a  "sawmill,"  includes  a  cir- 
cular sawmill,  which  is  in  and  constitutes 
a  part  of  the  sawmill.  The  court  says: 
"The  simple  fact  that  the  circular  sawmill 
might  be  removed  and  another  substituted 
in  its  place,  without  material  injury  to 
other  parts  of  the  building,  is  not  deter- 
minative of  whether  it  was  intended  to  pass 
to  the  purchaser,  or  to  a  party  who  stands 
in  the  relation  of  a  purchaser,  upon  a  con- 
veyance of  the  property.  Such  removal  and 
substitution  can  be  made  of  almost  any 
other  part  of  a  sawmill,  of  the  doors,  win- 
dows, water  wheel,  sills,  ridge  pole  even. 
But  when  once  fitted  up  with  these,  or  with 
a  circular  sawmill,  the  removal  thereof 
without  a  substitution  takes  away  an  essen- 
tial part  of  the  sawmill,  and  the  purchaser 
.  .  .  would  fail  to  receive  the  property 
which  he  bargained  for  imder  the  descrip- 
tion 'sawmill.'" 

The  case  of  Kendall  v.  Hathaway,  67  Vt. 
122,  30  Atl.  859,  where  a  circular  sawmill 
so  attached  that  it  could  be  readily  re- 
moved was  held  to  be  personal  property,  is 
not  in  conflict  with  Newhall  v.  Kinney,  be- 
cause in  the  later  case  the  circular  sawmill 
was  put  in  a  building  which  had  been 
erected  on  land  already  covered  by  a  mort- 
gage, under  circumstances  which  the  court 
found  evidenced  an  intention  to  keep  it  in 
the  building  "oijly  so  long  as  the  owners 
might  desire."  In  Winalow  v.  Merchants* 
Ins.  Co,  4  Met.  306,  38  Am.  Dec.  368,  the 
court  held  that  a  steam  engine  and  boil- 
ers, and  all  the  engines  and  frames  adapt- 
ed to  be  moved  and  used  by  the  steam  en- 
gine, by  means  of  connecting  wheels,  bands, 
or  other  gearing,  as  between  mortgagor  and 
mortgagee,  are  fixtures  or  in  the  nature 
of  fixtures,  and  constitute  a  part  of  the 
realty.  After  pointing  out  that  the  mode 
of  attachment  is  "far  from  constituting  the 
criterion"  by  which  to  dispose  of  the  ques- 
tion,  the  court   says:      "The   difficulty   is 
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somewhat  increased  when  the  question 
arises  in  respect  to  a  mill  or  manufactory, 
wliere  the  parts  are  often  so  arranged  and 
adapted,  so  ingeniously  combined,  as  to  be 
occasionally  connected  or  disengaged,  as 
the  objects  to  be  accomplished  may  require. 
In  general  terms,  we  think  it  may  be  said 
that  when  a  building  is  erected  as  a  mill, 
and  the  waterworks  or  steamworks  which 
are  relied  upon  to  move  the  mill  are  erect- 
ed at  the  same  time,  and  the  works  to  be 
driven  by  it  are  essential  parts  of  the  mill, 
adapted  to  be  used  in  it  and  with  it, 
•  .  .  [they]  are  yet  parts  of  it  [the 
mill],  and  pass  with  it  by  a  conveyance, 
mortgage,  or   attachment." 

This  case  is  cited  with  approval  in  Hill 
V.  WentiDorth,  28  Vt.  428,  where  the  court 
says:  "The  iron  shafting  put  up  in  the 
building  for  the  purpose  of  turning  and 
putting  in  motion  the  machinery  .  .  . 
we  are  disposed  to  regard  as  a  constituent 
part  of  the  mill.  The  shafting  was  neces- 
sary to  communicate  the  motive  pow^er  to 
the  machinery,  and  should  be  r^arded  as 
a  part  of  the  mill  as  much  as  a  water 
wheel  by  which  a  water  power  is  called 
into  existence." 

To  the  same  effect  is  the  following  ex- 
cerpt from  Harris  v.  Haynea,  34  Vt.  220: 
"Understanding  .  .  .  the  object  and 
purpose  of  the  annexation  of  the  engine  and 
its  adjuncts  to  the  realty  to  have  been 
the  furnishing  of  motive  power  to  the  ma- 
chinery of  the  shop,  and  having  reference 
to  the  manner  m  which  they  were  fitted 
and  adapted  to  the  shop  and  the  business 
there  carried  on,  we  are  of  opinion  that" 
the  engine  and  boilers,  arch  mouth  and 
grate,  and  certain  shafting  and  pulleys 
were  fixtures.  In  Keeler  v.  Keeler,  31  N. 
J.  Eq.  190,  it  was  held  that  the  "machinery 
and  apparatus  for  furnishing  motive  pow- 
er" were  a  part  of  the  realty.  "The  steam 
engine  is  securely  and  permanently  bolted 
to  a  foundation,  .  .  .  and  it  was  put 
in  for  permanent  use.  It,  with  its  appur- 
tenances, is  part  of  the  realty,  and  so 
are  the  boilers,  which  are  a  necessary  ad- 
junct to  it;  also  the  shafting,  belting, 
coupling,  and  pulleys  to  communicate  the 
power;  and  also  the  water  wheels  and  wa- 
ter-wheel governor." 

The  precise  question  now  presented  was 
considered  in  Bumside  v.  Twitchellf  43  N. 
H.  394,  where  the  court  says:  "The  belt- 
ing, also,  of  a  mill  runs  from  the  large 
wheel  connected  with  the  motive  power 
over  a  drum  upon  the  main  horizontal 
shaft,  upon  which  are  various  other  drums, 
upon  which  are  belts  connected  with  the 
various  distinct  portions  and  parts  of  the 
machinery.  Whether  the  belting  could  be 
removed  whole  without  removing  any  of 
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the  machinery,  or  whether,  as  is  the  case 
ordinarily,  it  could  not  be  disengaged  from 
the  drums  and  shafts  altogether,  without 
removing  some  of  the  permanent  parts  or 
attachments  of  the  mill,  or  by  disuniting 
the  belts  by  removing  the  thongs  by  which 
the  ends  are  usually  fastened  together,  the 
case  does  not  show.  But  when  a  mill  of 
any  kind  is  constructed  so  as  to  make  belts 
necessary,  in  order  to  run  the  mill,  they 
would  seem  to  be  a  part,  and  as  essential 
a  part  as  any  other,  of  the  mill.  Some 
gristmills  are  constructed  in  this  way,  with 
a  belt  attached  to  the  main  shaft  and  con- 
nected with  each  run  of  stones,  another 
to  the  bolt,  another  to  the  smutmill,  etc.; 
others  are  constructed  with  a  large  cog- 
wheel, with  other  smaller  cogwheels,  that 
can  be  thrown  into  it  or  upon  it,  to  carry 
each  of  the  other  several  parts  of  the  ma- 
chinery. In  one  case  the  drums  and  belts 
perform  the  same  office  that  the  wheels  and 
gearing  do  in  the  other.  The  belting  is  as 
necessary  as  the  drums,  and  both  are  as 
necessary  in  one  case  as  the  cogwheels 
are  in  the  other,  one  of  which  might  be  re- 
moved, perhaps,  with  as  little  trouble  as 
the  other.  Why,  then,  should  the  cog- 
wheels be  considered  as  a  part  of  the  mill, 
and  the  belting  not  be  so  considered  ?" 

We  are  entirely  in  accord  with  these 
propositions,  and  do  not  find  anything  in 
the  cases  cited  to  us  from  the  Vermont 
Reports  which  would  prevent  their  applica- 
tion in  the  case  at  bar.  It  is  conceded 
by  defendants  that  the  engine  which  sup- 
plies the  motive  power  for  the  mill  is  real 
estate,  and  the  belting  by  means  of  which 
such  power  is  transmitted  from  the  engine 
to  the  main  shaft  is  certainly  an  adjunct 
of  the  engine.  Without  it  or  its  equivalent 
the  engine  would  not  discharge  the  func- 
tion for  which  it  was  erected, — it  would 
not  supply  motive  power  to  the  mill.  It 
w^ould  hardly  be  contended  that,  if  the  pow- 
er were  transmitted  by. cranks,  or  by  a  pit- 
man, or  by  a  train  of  gearing,  such  devices 
were  not  fixtures;  and  there  is  no  sound 
reason  for  reaching  a  different  conclusion 
when  the  transmitting  device  is  a  leather 
belt.  We  conclude,  therefore,  that  defend- 
ants had  no  right  to  seize  and  remove  the 
main  belt  as  personal  property  under  the 
writ. 

Defendants  next  assign  as  error  that  "the 
court  did  not  correctly  instruct  the  jury 
on  the  subject  of  exemplary  damages." 
Reference  to  the  brief  shows  that  it  is  con- 
tended that  two  propositions  should  have 
been  called  to  the  attention  of  the  jury, 
viz.:  (a)  That,  "when  defendant  acts  on 
the  advice  of  counsel  in  the  commission 
of  the  act  complained  of,  such  fact  should 
be    considered    on    the    question    of    exem- 
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plary  damages;"  and  (b)  that,  "where 
the  only  evidence  of  malice  is  the  presump- 
tion which  arises  from  the  mere  doing  of 
en  unlawful  act,  if  it  is  shown  that  the 
defendant  acted  in  good  faith,  and  on  the 
advice  of  counsel,  exemplary  damages  are 
not  recoverable."  The  trial  judge  was  not 
requested  to  charge  either  of  these  propo- 
sitions, nor,  indeed,  did  defendants  ask  for 
any  instructions  whatever  on  that  branch 
of  the  case.  The  court  charged  the  jury  &l 
«ome  length  on  the  subject  of  exemplary 
•damages,  telling  them  that  if  they  found 
the  purpose  was  to  shut  down  the  mill  in- 
stead of  making  a  fair  attachment;  to  op- 
press Freedley  &  Son  by  taking  an  un- 
fair advantage  of  them;  if  defendants'  ac- 
tion was  high-handed  and  oppressive,  and 
done  with  a  wrong  purpose  to  do  damage 
unlawfully, — the  jury  might  add  what  was 
right  to  the  damages  by  way  of  example. 
The  only  exception  reserved  to  this  part  of 
the  charge  was  "to  the  instructions  on  the 
question  of  exemplary  damages,  and  to  the 
instruction  that  exemplary  damages  may 
T>e  recovered  in  this  case  against  both  de- 
fendants." The  first  part  of  this  exception 
is  too  indefinite.  It  is  not  contended  that 
the  charge  on  this  branch  of  the  case  was 
wholly  erroneous.  Manifestly  no  such  con- 
tention could  be  made,  for  the  doing  of  an 
illegal  act  with  a  wrong  purpose  to  do  dam- 
age unlawfully  would  certainly  support  a 
claim  for  exemplary  damage.  Where  a  sin- 
gle exception  covers  several  distinct  propo- 
sitions collectively  it  is  inoperative,  if  one 
of  the  propositions  is  sound.  The  defend- 
ants should  have  called  the  court's  atten- 
tion to  the  particular  propositions  com- 
plained of,  and,  if  it  were  thought  the  in- 
structions should  be  made  fuller,  have  stat- 
ed precisely  what  they  wished  to  have 
charged.  The  exception,  however,  sufficient- 
ly raises  the  question  whether  the  evidence 
warranted  the  jury  in  giving  exemplary 
damages. 

It  appears  that  defendants  had  no  per- 
sonal acquaintance  with  Freedley,  and  had 
no  ill-will  towards  him.  Nevertheless,  if 
they  willingly  and  knowingly  allowed  them- 
selves to  become  the  tools  of  another  per- 
son, whose  object  was  apparently  malicious, 
and  carried  out  an  unlawful  act  in  a  high- 
handed and  oppressive  way,  the  jury  would 
be  entitled  to  find  their  conduct  malicious, 
and  to  punish  it  by  assessing  punitive  dam- 
ages. The  evidence  quite  clearly  shows 
that  this  was  just  what  they  did,  and  we 
need  not  look  beyond  their  own  admissions 
for  proof.  The  real  estate  was  valuable 
and  unencumbered.  There  was  personal 
property  worth  several  thousand  dollars. 
The  mere  filing  of  a  copy  in  the  town 
clerk's  office  would  have  effected  a  levy 
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on  all  the  property.  The  defendants  filed 
no  copy,  and  thus  made  no  effort  to  secure 
the  real  estate.  Out  of  the  personal  prop- 
erty they  seized  and  removed  only  the  main 
belt,  worth  less  than  $20.  The  defendant 
Sheriff  Wilson  admitted  that  ordinarily  he 
would  have  looked  up  the  title  to  the  real 
estate  and  attached  that  by  filing  copy,  and 
that  in  the  ordinary  course  of  serving  a 
writ  he  would  not  have  removed  the  main 
belt.  The  defendant  Giddings  had  a  con- 
versation with  Wilson,  who  sued  out  the 
attachment,  and  after  that  conversation 
went  to  the  mill  with  the  intention  of  re- 
moving the  main  belt.  Both  defendants  to<^ 
legal  advice  before  they  seized  the  belt,  but 
the  lawyers  they  consulted  were  the  counsel 
of  the  attaching  creditor,  who  told  them 
to  remove  the  belt.  Both  knew  perfectly 
well  that  their  seizure  of  the  belt  would 
effectually  shut  down  the  mill,  and  entail 
a  loss  far  in  excess  of  the  $20  they  secured 
thereby.  Tliey  admit  that  ordinarily  they 
do  not  require  a  bond  of  indemnity  from 
the  attaching  creditor  where  there  is  no 
question  as  to  the  ownership  of  the  proper- 
ty they  are  about  to  levy  on,  but  that, 
when  the  circumstances  are  "rather  pecul- 
iar,— out  of  the  ordinary," — they  do  re- 
quire such  security.  They  quite  wisoly 
concluded  that  the  circumstances  of  this 
case  were  rather  peculiar,  and,  before  elect- 
ing to  seize  a  $20  leather  belt  for  a  $12,000 
claim,  instead  of  filing  a  copy  in  the  clerk's 
office,  Giddings  asked  Wilson,  of  Dorset, 
for  a  bond  of  indemnity,  which  was  given; 
thereupon  the  latter  "told  [him]  what  to 
do,"  and  he  did  "just  what  he  told  [him]." 
Comment  is  superfluous. 

Defendants  reserved  an  exception  to  this 
excerpt  from  the  charge:  "Freedley  had  a 
right  to  have  his  property  there  undis- 
turbed except  by  due  process  of  law.  If 
this  man  living  there  [Wilson,  of  Dorset], 
thought  he  would  oppress  Freedley  a  lit- 
tle by  attaching  in  this  way,  when  he  might 
have  done  it  in  another  way,  and  not  in- 
terfere with  his  business  so,  you  sho  Id 
add  whatever  you  think  is  about  right." 

It  is  contended  that  this  instruction  al- 
lowed the  jury  to  punish  defendants  for 
the  attaching  creditor's  wrong,  when  they 
can  only  be  punished  for  their  own  acts. 
But  the  charge  must  be  considered  as  a 
whole,  and  we  are  satisfied  the  jury  could 
not  have  been  misled  by  this  part  of  it. 
It  was  the  acts  of  the  defendants — "pe- 
culiar and  out  of  the  ordinary" — in  assist- 
ing the  attaching  creditor  to  oppress  the 
plantiffs,  when  as  intelligent  men  they 
must  have  known  his  object,  which  were 
left  to  the  consideration  of  the  jury. 

Exception  was  taken  to  instructions 
which  allowed  the  jury  to  include  damages 
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sustained  by  the  loss  of  the  use  of  the 
gangs  of  saws,  which  of  course  could  not 
run  when  the  main  belt  no  longer  trans- 
mitted power  to  the  main  shaft  from  which 
(or  from  some  subsidiary  shaft)  they 
were  driven.  The  gangs  were  personal 
property,  and  could  have  been  removed.  If 
defendants  had  directed  their  attention  to 
them,  taken  down  and  removed  them,  there 
could  be  no  recovery  for  the  loss  of  their 
use.  But  it  would  be  going  too  far  to 
hold  that  damages  necessarily  resulting 
from  an  unlawful  act  are  to  be  disallowed 
on  the  theory  that,  if  defendants  had  kept 
within  the  limits  of  the  law,  similar  dam- 
ages would  have  ensued.     They  elected  to 


act  outside  the  limits  of  the  law,  and  for 
the  damages  resulting  from  their  unlawful 
act  they  must  respond. 

Exception  was  reserved  to  the  admission 
of  evidence,  and  its  submission  to  the  jury, 
showing  damage  to  the  foundation  of  the 
engine  and  engine  bed  from  the  sudden 
stopping  of  the  engine,  on  the  ground  that 
such  damages  were  not  specially  pleaded* 
The  jury  was  charged  to  confine  the  dam- 
-ages  to  such  as  directly  resulted  from  the 
stoppage  of  the  engine,  and  the  damages 
testified  to  seem  to  be  the  natural  and  rea- 
sonably-to-be-expected result  of  the  tres- 
pass complained  of. 

The  judgment  ie  affirmed. 
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A  pension  received  by  a  Boldler  of  the 
Civil  liVar  from  the  Federal  govern- 
ment may  be  taken  into  considera- 
tion as  part  of  bis  resource,  in  fixing  the 
future  alimony  to  be  paid  by  him,  wben  his 
wife  Is  granted  a  divorce,  altbougb,  under 
tbe  Federal  statutes.  It  is  not  subject  to  seiz- 
ure by  any  legal  process  until  It  has  reached 
his  possession. 

(Tyler,  J.,  disaenia.) 

(February  18,   1904.) 

EXCEPTIONS  by  defendant  to  an  order 
of  tlie  Caledonia  County  Court  fixing 
the  amount  of  alimony  to  be  paid  upon  dis- 
solution of  a  marriage.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Harlaad  B.  Howe  and  Mar- 
■hall  MontKomery,  for  defendant: 

The  court  had  no- jurisdiction  to  decree  to 
a  wife,  divorced  absolutely,  property  of  the 
husband  not  then  owned  by  him,  but  to  be 
subsequently  acquired. 

Vt.  Stat.  §§  2091  et  seq.;  Buckminster  v. 
Buokminster;  38  Vt.  248,  8  Am.  Dec.  652;  2 
Bishop,  Marr.  &  Div.  $S  475,  511,  857,  887; 
CheTiault  v.  Chetiault,  5  Sneed,  248;  Boggers 
V.  Boggers,  6  Baxt.  299;  Feigley  v.  Feigley, 
7  Md.  537,  61  Am.  Dec.  375;  Cochran  v. 
Cochran,  42  Neb.  612,  60  N.  W.  942;  Von 
Orsdal  v.  Van  Orsdal,  67  Iowa,  35,  24  N.  W. 
579;  Harrison  v.  Harrison,  20  Ala.  629,  56 
Am.  Dec.  227;  Le  Barron  v.  Le  Barron,  35 


Note. — As  to  the  extension  of  the  exemption 
of  pension  money  to  property  purchased  there- 
with, see  note  to  Wylle  v.  Grundysen,  19  L.  R. 
A.  84. 
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Vt.  365;  Hayward  v.  Clark,  60  Vt.  617;  2 
Am.  &  Eng.  Enc.  Law,  2d  ed.  pp.  98, '124. 

It  is  beyond  the  power  of  any  court  to 
award  pension  money,  not  received  by  the 
petitioner  at  the  date  of  the  decree,  a» 
alimony  to  a  divorced  wife,  no  matter  how 
meritorious  is  her  claim  for  divorce. 

U.  S.  Rev.  Stat.  §  4747  (U.  S.  Comp. 
Stat.  1901,  p.  3279). 

Messrs,  May  Sc  Hill,  for  petitioner: 

The  pension  money  received  is  exempt 
only  from  levy,  etc.,  while  in  the  hands  of 
the  Pension  Office,  or  while  being  trans- 
mitted to  the  pensioner;  but  the  order  of 
the  court  does  not  make,  nor  does  the 
petitioner  claim  that  by  reason  of  that  order 
she  has,  any  lien  or  right  of  any  kind  in 
the  pension  money  so  received. 

By  the  state  law,  oxen  or  horses  and  the 
homestead  are  exempt.  Can  it  be  urged  that 
a  trial  court  cannot  legally  consider  the  ex- 
empted oxen,  horses,  or  the  rents  and  the 
profits  of  the  homestead  of  the  husband  in 
making  its  order  for  alimony? 

An  order  for  alimony  is  not  barred  by  a 
discharge  in  bankruptcy. 

Dunbar  v.  Dunbar,  190  W.  S.  340,  47  L. 
ed.  1084,  23  Sup.  Ct.  Rep.  767. 

The  orders  in  divorce  cases  do  not  origi- 
nate in,  nor  are  they  founded  upon,  con- 
tracts. 

Andrew  v.  Andrew,  62  Vt.  495,  20  Atl. 
817. 

If  pension  money  was  exempt  from  levy 
of  execution,  etc.,  in  cases  founded  upon 
contract,  it  would  not  follow  that  it  would 
l)e  exempt  from  consideration  in  a  suit  for 
divorce. 

2  Bishop,  Marr.  &  Div.  6th  ed.  §  446; 
Stewart,  Marr.  &  Div.  S  373. 

A  pension  is  an  income. 

Hayvwrd  v.  Clark,  50  Vt.  617 ;  RozeUe  v. 
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Mhodea,  116  Pa.  129,  2  Am.  St.  Rep.  591,  9 
Atl.  160. 

TXTatsoii,  J.,  delivered  the  opinion  of  the 
<»urt: 

On  dissolution  of  the  marriage  for  the 
cause  of  intolerable  severity,  the  court  de- 
creed to  the  petitioner  as  permanent  ali- 
mony the  sum  of  $400,  payable  $100  on  the 
20th  days  of  October,  1903,  January,  April, 
and  July,  1904,  respectively,  with  interest 
after  maturity,  if  not  paid,  and  made  the 
«ame  a  charge  upon  the  petitionee's  interest 
in  certain  real  estate.  The  petitioner  was 
also  decreed  all  the  articles  of  personal 
property  and  the  household  furniture  then 
in  her  possession.  It  was  further  decreed 
that  the  petitionee  should  pay  to  the  clerk 
of  the  court,  for  the  benefit  of  the  petitioner, 
the  sum  of  $36  on  the  15th  day  of  October, 
15th  day  of  January,  the  15th  day  of  April, 
and  the  15th  day  of  July,  annually  there- 
after, until  further  order  of  court,  as  a  con- 
tinuing alimony.  In  the  making  of  this 
last  order  the  court  took  into  consideration 
the  pension  of  $24  per  month  which  the 
petitionee  received  from  the  United  States 
government  for  disabilities  resulting  from 
his  service  as  a  soldier  in  the  Civil  War, 
holding,  as  a  matter  of  law,  that  the  court 
might  properly  consider  that  as  a  part  of 
bis  financial  resources.  To  this  holding  the 
petitioner  excepted.  Beyond  this  no  excep- 
tion was  taken,  and  our  consideration  of  the 
case  is  confined  accordingly. 

The  Revised  Statutes  of  the  United 
tStates,  §  4747  (U.  S.  Comp.  Stat.  1901,  p. 
3279),  provides  that  "no  sum  of  money  due, 
or  to  become  due,  to  any  pensioner,  shall  be 
liable  to  attachment,  levy,  or  seizure,  by  or 
under  any  legal  or  equitable  process  what- 
ever, whether  the  same  remains  with  the 
Pension  Office,  or  any  officer  or  agent  there- 


of, or  is  in  course  of  transmission  to  the 
pensioner  entitled  thereto,  but  shall  inure 
wholly  to  the  benefit  of  such  pensioner."  It 
is  contended  that  by  force  of  this  section  the 
court  has  no  power  to  award  pension  money, 
not  received  by  the  husband  at  the  date  of 
the  decree,  as  alimony  to  a  divorced  wife. 
But  this  is  not  the  question.  The  question 
is,  Had  the  court  a  right,  as  a  matter  of 
law,  to  consider  such  a  pension  as  a  part  of 
the  petitionee's  financial  resources  ?  The 
exemption  under  the  law  covers  pension 
money  only  during  its  transmission  to  the 
pensioner.  When  it  has  been  received  by 
him,  it  has  inured  wholly  to  his  benefit, 
within  the  meaning  of  this  statute.  Then, 
to  the  same  extent  as  money  from  other 
sources,  it  is  subject  to  attachment,  levy, 
and  seizure  as  opportunity  presents  itself. 
Mcintosh  V.  Aubrey,  185  U.  S.  122,  46  L. 
ed.  834,  22  Sup.  Ct.  Rep.  661.  And  so,  in 
effect,  was  the  holding  of  this  court  in 
Martin  v.  Hurlburt,  60  Vt.  364,  14  Atl.  649. 
Nor  did  the  fact  that  it  was  neither  proper- 
ty in  hand  nor  the  income  of  such  property 
render  its  consideration  improper.  A  hus- 
band's faculties  are  his  capabilities  of  main- 
taining a  family,  ordinarily  consisting  of 
his  income  from  whatever  source  derived, 
and  they,  with  all  the  other  circumstances 
surrounding  the  parties,  should  be  taken 
into  consideration  when  alimony  or  other 
annual  allowance  is  decreed  to  be  paid  by  the 
husband  to  the  wife.  2  Bishop,  Marr.  &  Div. 
§§  1005,  1006,  1017.  See  also  Hedrick  v. 
Eedrick,  128  Ind.  522,  26  N.  E.  768;  Tully 
V.  Tully,  159  Mass.  91,  34  N.  E.  79;  Eiden- 
muller  v.  Eidenmuller,  37  Cal.  364;  and 
Holmes  v.  Holmes,  29  N.  J.  Eq.  9. 
Judgment  affirmed, 

Tyler,  J.,  dissents. 
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1.  A  municipal  corporation  la  not  lia- 
ble for  the  death  of  one  killed  by  tbe 
fall    of    material    from     a     bnlldln« 

in  process  of  construction  adjoining  a  street. 


by  the  mere  fact  that  it  granted  a  permit 
for  the  construction  of  the  building,  and 
took  no  precautions  to  warn  passersby  of  dan- 
ger in  using  the  street  pending  the  construc- 
tion of  the  building. 
2.  An  executor  may  bring:  an  action  for 
tbe  ne8:ll«ent  killing  of  bla  testator, 
under  a  statute  providing  that  the  action 
may  be  brought  by  heirs  or  personal  repre- 
sentatives, although  the  statute  expressly 
provides  that  the  action  shall  be  in  favor  of 
the  wife  or  children  of  decedent,  and  a  widow 


NOTB. — As  to  duty  of  city  to  see  that  no 
barm  comes  to  travelers  on  street  from  use  of 
a  portion  of  It  for  deposit  of  building  materials 
by  private  parties,  see,  in  this  series,  Kansas 
<:ity  V.  McDonald,  45  L.  R.  A.  420. 

As  to  liability  of  city  for  injury  caused  by 
65  L.  R.  A. 


fall  of  lumber  piled  in  street  by  private  parties, 
see  Bvansvllle  v.  Senhenn,  41  L.  R.  A.  728. 

As  to  liability  of  municipality  for  injury  to 
person  because  of  wagon  in  street,  left  there 
with  permission  of  city,  see  Cohen  v.  New  York, 
4  L.  R.  A.  406. 
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Burylves  him,  provided  It  Is  shown  that  the 
action  is  brought  with  her  consent. 

(December  10,  1903.) 

APPEAL  by  plaintiff  from  a  judgment 
of  the  Superior  Court  for  King  County 
in  favor  of  defendants  in  an  action  brought 
to  recover  damages  for  the  alleged  n^igent 
killing  of  plaintiff's  intestate.  Rever$ed  in 
part. 

The  facts  are  stated  in  the  opinion. 

Mr,  K.  VfT.  MoOleUand,  with  Mr.  O. 
W.  Turner,  for  appellant: 

The  executor  has  authority  to  sue;  it  is 
not  compulsory  that  the  widow  exercise  her 
right. 

2  Ballinger's  Anno.  Codes  &  Statutes,  §§ 
4828,  4838;  Louisville  d  N,  R,  Co.  v.  San- 
ders, 86  Ky.  259,  5  S.  W.  663;  Henderson 
V.  Kentucky  C.  R.  Co.  86  Ky.  389,  6  S.  W. 
875;  Jordan  v.  Cincinnati,  N.  O.  d  T.  P.  R. 
Co.  89  Ky.  40,  11  S.  W.  1013;  Munro  v. 
Pacific  Coast  Dredging  d  Reclamation  Co. 
84  Cal.  616,  18  Am.  St.  Rep.  248,  24  Pac. 
303;  Hartigan  v.  Bouthem  P.  Co.  86  Cal. 
143,  24  Pac.  851;  Webster  v.  Norwegian 
Min.  Co.  137  Cal.  399,  92  Am.  St.  Rep.  181, 
70  Pac.  276. 

The  city  cannot  shift  its  liability  to  keep 
its  streets  in  a  safe  condition  by  the  mere 
granting  of  a  building  permit. 

2  Dill.  Mun.  Corp.  4th  ed.  §§  1027,  1034. 

Even  under  a  general  allegation  of  negli- 
gence, any  other  act  of  negligence,  besides 
those  specifically  allowed,  may  be  proved. 

Cogswell  v.  West  Street  d  N.  E.  Electric 
R.  Co.  6  Wash.  56,  31  Pac.  411;  Collett  v. 
Northern  P.  R.  Co.  23  Wash.  606,  63  Pac. 
225;  Uren  v.  Golden  Tunnel  Min.  Co.  24 
Wash.  205,  64  Pac.  174. 

Messrs.  M.  Gilliam,  TXTiUiam  Par- 
merlee,  Wriglit  A  Kelleher,  and  John 
T.  Condon,  for  respondents: 

The  only  interest  the  city  could  possibly 
have  in  controlling  the  erection  of  buildings 
within  it  is  that  of  the  general  public  wel- 
fare,— ^to  see,  for  instance,  that  no  frame 
buildings  are  erected  within  certain  fire  lim- 
its established  by  it;  and  again,  to  see  that 
no  building  is  erected  within  its  confines 
that  would  be  dangerous  to  the  people  oc- 
cupying or  coming  in  contact  with  it. 

Olympia  v.  Mann,  1  Wash.  389,  12  L.  R. 
A.  150,  25  Pac.  337;  Baxter  v.  Seattle, 
3  Wash.  352,  28  Pac.  537. 

An  abutting  owner's  right  temporarily  to 
use  a  part  of  the  street  for  building  pur- 
poses is  well  established. 

Raymond  v.  Keseberg,  84  Wis.  302,  19  L. 
R.  A.  643,  64  N.  W.  612. 

The  policy  of  the  law  of  this  state  is  that 
every  action  shall  be  prosecuted  in  the  name 
of  the  real  party  in  interest,  unless  other- 
wise provided  by  law. 
(W)  I..  R.  A. 


The  statute  follows  the  "American  policy" 
by  giving  the  action  directly  to  certain  rel- 
atives named  in  the  statute. 

Robinson  v.  Baltimore  d  S.  Min.  d  Re- 
duction Co.  26  Wash.  484,  67  Pac.  274; 
Noble  V.  Seattle,  19  Wash.  133,  40  L.  R.  A. 
822,  62  Pac.  1013. 

The  result  is  to  give  to  the  widow,  there 
being  no  children,  and  the  widow  being  a 
resident  and  legally  capable  of  bringing  the 
suit,  the  prior  and  exclusive  right  to  main- 
tain such  suit. 

Henderson  v.  Kentucky  C.  R.  Co.  86  Ky. 
389,  6  S.  W.  875;  Carden  v.  Louisville  d 
N.  R.  Co.  (Ky.)  37  S.  W.  839;  Belding  v. 
Black  Hills  d  Ft.  P.  R.  Co.  3  S.  D.  369, 
53  N.  W.  750. 

Fnllerton,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

In  this  action  the  appellant,  as  executor 
of  the  estate  of  William  Copland,  deceased, 
sought  to  recover  damages  for  the  death 
of  his  testator,  caused,  as  he  alleges,  by  the 
wrongful  and  negligent  acts  of  the  respond- 
ents. The  respondents  separately  interposed 
demurrers  to  the  complaint  on  the  grounds, 
among  others,  that  the  appellant  had  no  le- 
gal capacity  to  sue,  and  that  the  complaint 
failed  to  state  facts  sufficient  to  constitute 
a  cause  of  action,  which  demurrers  the  trial 
court  sustained,  entering  a  judgment  of  dis- 
missal after  the  appellant  had  elected  to 
abide  by  his  complaint. 

For  a  cause  of  action  the  appellant  al- 
leged, in  substance,  that  on  May  16,  1901, 
the  respondent  the  Swedish  Evangelical  Lu- 
theran Gethsemane  Chui'ch  was  engaged  as. 
proprietor,  and  under  its  own  supervision,  in 
the  construction  of  a  church  building  on  its 
own  property  situated  in  the  city  of  Seat- 
tle ;  that  while  it  was  so  engaged  in  the  con- 
struction of  the  building  the  appellant's 
testator  passed  along  the  street  in  front  of 
the  building,  the  street  being  a  public  thor- 
oughfare of  the  city  of  Seattle,  when  the 
church,  without  fault  of  his  testator,  or 
warning  or  notice  to  him,  **caused  to  be 
hurled  down  or  thrown  upon  said  street 
from  the  roof  of  said  building,  and  from  a 
distance  of  more  than  20  feet  from  and 
above  said  street,  a  piece  of  plank  or  timber, 
which  struck  the  said  William  Copland  up- 
on the  head,  and  thereby  fractured  and 
crushed  his  skull,  and  inflicted  upon  him  a 
mortal  wound,  from  which  said  wound  he 
.  .  .  died."  He  further  alleged  that  the 
**building  was  authorized  by"  the  respond- 
ent city,  but  that  neither  the  church  nor 
the  city  took  any  precautions  whatever  to 
prevent  the  use  of  the  street  by  pedestrians, 
or  placed  any  kind  of  a  warning  thereon  no- 
tifying pedestrians  that  its  use  was  danger- 
ous.    On  the  matter  of  his  right  to  main- 


1908. 


Copland  t.  Seattle. 


38!^ 


tain  the  action  the  appellant  alleged  that 
the  deceased  died  testate,  naming  the  appel- 
lant as  his  executor;  that  he  had  been  con- 
firmed lis  such  by  the  superior  court  having 
jurisdiction  over  the  testator's  estate;  that 
the  deceased  left  a  widow  dependent  upon 
him  for  support,  but  no  child  or  children; 
that  the  widow  was  damaged  because  of  the 
death  of  the  deceased  in  the  sum  of  $15,000, 
for  which  sum  judgment  was  demanded  "for 
the  benefit  of  such  widow  .  .  .  and 
.     .     .     to  her  use,  as  damages,"  etc. 

Taking  up  the  question  of  the  sufficiency 
of  the  facts  to  constitute  a  cause  of  action, 
it  is  at  once  apparent  that  the  demurrer 
of  the  city  was  properly  sustained  on  that 
ground.  True,  it  is  alleged  that  the  city 
"authorized"  the  construction  of  the  build- 
ing, and  gave  no  notice  or  warning  that 
there  was  danger  in  passing  it  while  it  was 
in  the  course  of  construction;  but  this  is 
insufficient  either  to  fasten  upon  it  the  neg- 
lect of  its  corespondent,  which  caused  the 
death  complained  of,  or  charge  it  with  an 
independent  neglect.  The  allegation  that 
the  city  authorized  the  construction  of  the 
building,  when  taken  in  connection  with 
what  is  elsewhere  alleged  in  the  complaint, 
means  no  more  than  that  the  city  granted  to 
its  corespondent  a  permit  to  construct  the 
building,  or  did  not  forbid  its  construction. 
It  carries  with  it  no  implication  of  partici- 
pation on  the  part  of  the  city.  Clearly,  a 
city,  by  granting  a  building  permit,  does 
not  render  itself  liable  for  the  negligent 
acts  of  persons  constructing  a  building  un- 
der a  permit  so  granted.  Nor  is  this  al- 
legation aided  by  the  allegation  that  no  no- 
tice or  warning  of  the  danger  was  given. 
This  was  not  a  danger  that  the  city  was 
boimd  to  guard  against.  Had  it  granted  to 
the  respondent  church  the  right  to  use  the 
street,  and  then  knowingly  suffered  it  to  so 
use  it  as  to  endanger  the  lives  of  persons 
traveling  upon  the  street,  a  different  ques- 
tion would  be  presented;  but  it  was  not 
bound  to  anticipate  that  the  persons  erect- 
ing the  building  would  be  so  grossly  negli- 
gent as  to  throw  a  board  from  the  roof  of 
the  building  into  the  street.  If  it  can  be 
held  liable  for  such  an  act,  there  is  no 
wrong  which  one  of  its  citizens  may  infiict 
upon  another  for  which  it  is  not  liable. 

It  is  not  questioned  that  the  facts  stated 
are  sufficient  as  against  the  demurrer  on 
that  ground  of  the  respondent  the  Swedish 
Evangelical  Lutheran  Gethsemane  Church, 
but  it  is  contended  on  its  behalf  that  the  ap- 
pellant has  no  legal  capacity  to  sue.  The 
argument  is  that,  inasmuch  as  the  right  of 
one  person  to  maintain  an  action  for  the 
death  of  another  is  a  statutory,  and  not 
a  common-law,  right,  and  as  the  statute  of 
this  state  grants  the  right  only  where  there 
(V5  L.  R.  A. 


is  a  surviving  widow  or  child  or  surviving 
children,  the  right  to  sue  must  be  vested 
in  those  in  whom  the  beneficial  interest  is 
vested;  and  an  executor  or  administrator, 
or  the  estate  which  he  represents,  has  no 
such  interest.  The  sections  of  the  Code  con- 
ferring the  right  to  maintain  an  action  for 
the  death  of  a  person  caused  by  the  wrong- 
ful act  or  neglect  of  another  are  as  follows 
(Ballinger's  Anno.  Codes  &  Statutes,  §§ 
4828,  4838): 

"The  widow,  or  widow  and  her  children, 
or  child  or  children  if  no  widow,  of  a  man 
killed  in  a  duel,  shall  have  a  right  of  action 
against  the  person  killing  him,  and  against 
the  secgnds  and  all  aiders  and  abettors. 
When  the  death  of  a  person  is  caused  by  the 
wrongful  act  or  neglect  of  another  his  heirs 
or  personal  representatives  may  maintain  an 
action  for  damages  against  the  person  caus- 
ing the  death;  or  when  the  death  of  a 
person  is  caused  by  an  injury  received  in 
falling  through  any  opening  or  defective 
place  in  any  sidewalk,  street,  alley,  square^ 
or  wharf,  his  heirs  or  personal  representa- 
tives may  maintain  an  action  for  damages 
against  the  person  whose  duty  it  was,  at  the 
time  of  the  injury,  to  have  kept  in  repair 
such  sidewalk  or  other  place.  In  every  such 
action  the  jury  may  give  such  damages,  pe- 
cuniary or  exemplary,  as,  under  all  circum- 
stances of  the  case,  may  to  them  seem  just." 

"No  action  for  a  personal  injury  to  any 
person  occasioning  his  death  shall  abate,  nor 
shall  such  right  of  action  determine  by  rea- 
son of  such  death  if  he  have  a  wife  or  child 
living,  but  such  action  may  be  prosecuted,  or 
commenced  and  prosecuted,  in  favor  of  such 
wife,  or  in  favor  of  the  wife  and  children, 
or  if  no  wife,  in  favor  of  such  child  or  chil- 
dren." 

Construing  these  sections,  we  have  held 
that  the  term  "heirs"  meant  the  widow  and 
children  of  the  deceased,  and  did  not  in- 
clude parents  and  collateral  heirs,  and  that 
the  only  persons  who  could  be  the  benefi- 
ciaries of  such  an  action  were  the  wife  and 
children  of  the  deceased.  Graetz  v.  McKen- 
ziCy  3  Wash.  194,  28  Pac.  331 ;  Northern  P. 
R,  Co,  V.  Ellisofiy  3  Wash.  226,  28  Pac.  333, 
29  Pac.  263;  Hedrick  v.  Ilwaco  R.  d  Nav, 
Co.  4  Wash.  400,  30  Pac.  714;  Dahl  v.  Tib- 
haUy  5  Wash.  259,  31  Pac.  868;  Vohle  v. 
Seattle,  19  Wash.  133,  40  L.  R.  A.  822,  52 
Pac.  1013;  'Neahitt  v.  Northern  P.  R,  Co. 
22  Wash.  698,  61  Pac.  141;  Robinson  v. 
Baltimore  d  8.  Min,  d  Reduction  Co.  26 
Wash.  484,  67  Pac.  274.  While  in  none  of 
these  cases  was  the  precise  question  here 
presented  before  the  court,  yet  in  several  of 
them  it  was  touched  upon,  incidentally  it 
may  be,  but  in  such  a  way  as  to  clearly  in- 
dicate what  the  courts  views  thereon  were 
at  the  time  the  case  was  under  considera- 
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tion.  For  example,  in  Oraetz  v.  MoKensAe 
it  was  said  that  under  the  Ist  section  above 
quoted  "either  the  heirs  or  personal  repre- 
sentatives, but  not  both,  may  bring  the  ac- 
.  tion  therein  provided  for,  and  recover  such 
damages,  pecuniar^  or  exemplary,  as  to  the 
jury  may  seem  just  under  the  circum- 
stances." In  Hedriok  v.  Iltcaco  R.  d  Ndv, 
€o.  it  was  said:  "Usually  the  right  of  ac- 
tion, as  in  Lord  Campbell's  act,  is  given  to 
the  executor  or  administrator,  and  the  sum 
recovered  inures  to  the  benefit  of  the  partic- 
ular individuals  designated  by  the  statute. 
In  this  state,  as  has  been  seen,  .  .  .  the 
heirs  or  personal  representatives  may  main- 
tain the  action."  And  in  Noble  v..  Seattle 
the  court  quoted  approvingly  from  Hender- 
son V.  Kentucky  C.  R.  Co,  86  Ky.  389,  5  S. 
W.  875,  where  it  was  stated  by  the  Kentucky 
•court,  when  passing  upon  a  statute  in  the 
respect  in  question  almost  exactly  like  our 
own,  that  the  right  to  maintain  the  action 
was  vested  in  the  administrator  by  the  lan- 
j^age  used,  although  he  could  exercise  the 
right  only  for  the  use  and  benefit  of  the 
wife  and  children  of  the  deceased.  These 
cases,  as  we  say,  accepted  the  rule  as  un- 
questioned that  an  executor  or  administrator 
could  maintain  an  action  against  anyone 
who,  by  wrongful  or  negligent  acts,  caused 
the  death  of  his  testator  or  intestate,  pro- 
vided the  deceased  left  a  widow,  a  child,  or 
children,  dependent  upon  him  for  support; 
and  this  whether  such  persons  were  or  were 
not  under  disability  to  sue  in  their  own 
names.  It  seems  to  us  now  that  this  is  the 
correct  construction  of  the  statute.  It  is 
the  only  way  effect  can  be  given  to  the 
phrase  "personal  representatives,"  as  used 
therein,  without  departing  from  its  natural 
and  usual  meaning.  The  legislatiure  has  pow- 
er to  confer  upon  one  person  the  right  to 
maintain  an  action  for  the  use  and  benefit  of 
another,  and  the  argument  ah  inoonvenienti 
will  not  be  allowed  to  weigh  as  against  a 
plain  grant  of  the  right.  It  is  true  the  de- 
fendant cannot  be  subjected  to  two  actions 
for  the  one  cause,  and,  as  the  widow  has 
the  first  right  to  sue,  it  must  be  made  to 
appear  at  some  stage  of  the  proceedings  pri- 
or to  the  time  the  defendant  is  called  on  to 
put  in  his  defense  that  the  widow  has  knowl- 
edge of  and  sanctions  the  action  brought  by 
the  personal  representative,  so  that  she  can- 
not afterwards  repudiate  his  acts  and  main- 
tain an  action  in  her  own  name.  The  dan- 
ger of  a  defendant's  being  subjected  to  more 
than  one  action  is,  however,  not  very  real. 
It  is  always  within  the  power  of  the  courts 
to  protect  a  defendant  against  the  possibility 
of  being  so  subjected,  and  doubtless  they  will 
do  so  when  called  on  at  the  proper  time. 
Of  the  cases  from  other  jurisdictions,  where 
similar  statutes  exist,  the  only  one  cited  as 
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taking  an  opposite  view  is  the  supreme  court 
of  South  Dtikota,  in  the  case  of  Belding  v. 
Black  HiUa  d  Ft.  P.  R.  Co,  3  S.  D.  369,  53 
N.  W.  750.  That  court  held  in  the  case 
cited  that  the  statute  created  successive 
rights  of  action,  vesting  the  right  first  in 
the  widow  to  the  exclusion  of  the  heirs  and 
personal  representatives,  next  in  the  heirs 
to  the  exclusion  of  the  personal  representa- 
tives, and  lastly  in  the  personal  represent- 
atives for  the  benefit  of  the  estate  of  the 
deceased;  holding  that  the  right  to  main- 
tain the  action  carried  with  it  the  exclusive 
right  to  the  damages  recovered.  This  con- 
struction of  the  statute  as  to  the  persons 
entitled  to  the  damages  recovered,  it  will  be 
noticed,  is  at  variance  with  the  decisions  of 
this  court  in  the  cases  cited  supra,  and  we 
cannot  think  it  in  point  on  the  question  un- 
der discussion  for  that  reason.  If  it  be  the 
rule  that  the  right  to  the  damages  goes  first 
to  the  widow  to  the  exclusion  of  the  heirs 
and  personal  representatives,  and  to  the  oth- 
ers in  order,  then  the  holding  that  the  one 
entitled  to  the  damages  must  sue  for  it,  and 
has  the  exclusive  right  so  to  do,  is  undoubt- 
edly sound.  But  we  have  held  that  the  wid- 
ow and  children  share  the  damages  recov- 
ered jointly,  and  that,  if  there  be  no  widow 
or  children,  there  is  no  right  of  recovery  at 
all, — a  construction  of  the  statute  wholly 
different  from  that  given  it  by  the  South 
Dakota  court,  and  one  which  seems  to  us 
must  call  for  a  different  rule  on  the  ques- 
tion as  to  who  has  the  right  to  maintain 
the  action.  Other  cases  more  nearly  in  point 
are  the  following,  which  support  the  rule  as 
we  have  announced  it:  Louisville  d  N.  R. 
Co.  V.  Sanders,  86  Ky.  269,  5  S.  W.  563; 
Henderson  v.  Kentucky  0.  R.  Co,  86  Ky. 
389,  5  S.  W.  875;  Munro  v.  Pacifto  Coast 
Dredging  d  Reclamation  Co,  84  Gal.  515, 
522,  18  Am.  St.  Rep.  248,  24  Pac.  303; 
Dueh/er  v.  Northern  P,  R,  Co,  100  Fed.  424. 
The  judgment  appealed  from  is  affirmed 
as  to  the  respofident  the  city  of  Seattle,  and 
reversed  and  remanded  as  to  the  respond- 
ent the  Swedish  Evangelical  Lutheran  Cfeth- 
semane  Church,  with  leave  to  such  respond- 
ent to  answer  to  the  merits  within  such 
time  as  the  trial  court  may  fix. 

Monnty   Dnnbar,   Anders,   and   Had- 
ls7,  JJ.,  concur. 

A.  E.  NATHAN,  Appt,, 

V, 

COUNTY  OF  SPOKANE  et  al.,  Respts. 

( Wash ) 

1.    The  principle  of  vniformitr  in  taxa* 


Nom. — For   discrimination   against   nonresi- 
dents In  tax  laws  generally,  see.  In  this  series. 
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tioB  %u  not  TlolAted  by  providing  a  mode 
of  levying  a  tax  against  the  goods  of  a  mer- 
chant, who,  after  the  taxes  for  the  year  have 
been  assessed,  brings  his  stock  into  the  state 
with  the  intention  of  disposing  of  it  without 
engaging  In  bosiness  permanently,  different 
from  that  employed  In  case  of  resident  mer- 
chants. 
S.  Property  liable  to  taxation  under 
the  general  law*  of  a  state  is  not  ex> 
empt  therefrom  because  it  may  have  been 
returned  for  taxation  for  the  same  year  in 
another  state. 

8.  The  objection  that  a  statute  impos- 
ins  a  tax  is  Toid  for  failure  to  provide 
notice  to  the  property  owner  is  not  available 
to  one  who  has  an  opportunity  to  submit  evi- 
dence to  the  assessor,  and  to  be  heard  with 
regard  lo  the  value  of  such  property. 

4.  The  law  will  presnme  that  a  tax 
oJtteer  will  do  his  dnty  under  the  law, 
and  not  act  unfairly  or  arbitrarily  regarding 
the  assessment  of  property  for  taxation. 

5.  The  anestion,  w^hat  remedy  may  be 
open  to  a  taxpayer  In  case  of  an  Illegal 
assessment  or  over  valuation  of  his  property, 
is  not  properly  before  the  court  upon  appeal 
from  a  decision  refusing  to  enjoin  collection 
of  the  taxes  on  the  ground  that  the  statute 
under  which  it  is  levied  is  unconstitutional. 

6.  A  tax  law  cannot  be  held  to  deprive 
a  taxpayer  of  his  property  ^vithont 
dne  process  of  law,  because  he  is  given 
no  opportunity,  by  its  express  terms,  of  hav- 
ing the  assessment  reviewed  by  a  board  of 
equalization  or  otherwise,  if  It  gives  him  an 
opportunity  to  submit  his  proofs  and  make 
a  showing  to  the  assessor  in  the  matter  of 
the  assessment  of  his  property. 

7.  A  statutory  provision  for  a  writ  of 
review  when  an  inferior  tribunal,  board, 
or  officer  exercising  Judicial  functions  is  act- 
ing Illegally,  or  to  correct  an  erroneous  or 
void  proceeding,  is  available  for  the  correc- 
tion of  the  acts  of  a  county  assessor  where 
there  is  no  other  method  of  reviewing  such 
acts. 

9.  The  levislature  has  no  power  to  per- 
mit a  person  w^ho,  upon  brinsins  a 
stock  of  ffoods  into  a  state  after  the 
time  for  levying  the  taxes  for  a  year  has 
passed,  pays  the  tax  for  the  whole  year,  to 
deduct  from  the  regular  assessment  against 
him  at  the  beginning  of  the  next  year  the 
amount  representing  the  time  when  his  prop- 
erty was  not  in  the  state;  since  it  would 
grant  him  a  special  privilege,  and  create  un- 
equal taxation. 

9.  A  statute  provldinar  for  the  taxation 
of  property  brought  into  the  state 
by  a  merchant  after  the  regular  tax  Is  levied 
in  any  year  Is  not  rendered  void  by  the  fail- 
ure of  a  proviso  granting  him  a  rebate  from 
the  next  regular  tax  levied  against  him. 

(April  19,  1904) 


APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Spokane  Coun- 
ty in  favor  of  defendants  in  an  action 
brought  to  enjoin  the  collection  of  a  tax. 
Afftrmed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  Robertaon,  Miller,  Sc  Rosen- 
hanpt,  for  appellant: 

The  law  is  special  legislation  in  that  it 
would  tax  the  permanent  merchant  who 
sold  such  a  stock  of  goods  purchased  with- 
out the  state  in  a  temporary  place,  tempo- 
rarily rented  for  its  sale,  while  exempt- 
ing  the  permanent  merchant  who  sold  in 
his  customary  place  of  business  a  stock  of 
goods  similarly  purchased. 

Tacoma  v.  Krech,  16  Wash.  296,  34  L.  R. 
A.  68,  46  Pac.  256.  See  Cooley,  Const. 
Lim.  pp.  479-490. 

A  state  cannot  discriminate  in  taxation 
between  the  products  of  different  states. 

Weltm  V.  Missouri,  91  U.  S.  276,  23  L. 
ed.  347;  Tieman  v.  Rinker,  102  U.  S.  123, 
26  L.  ed.  103;  Philadelphia  d  8,  Mail  8.  8. 
Co.  V.  Pennsylvania,  122  U.  S.  326,  30  L. 
ed.  1200,  1  Inters.  Com.  Rep.  308,  7  Sup. 
Ct.  Rep.  1118. 

A  state  cannot  impose,  for  the  privilege 
of  doing  business  within  its  limits,  a  li- 
cense tax  heavier  upon  nonresidents  than 
upon  residents  doing  the  same  business. 

Ward  V.  Maryland,  12  Wall.  418,  20  L. 
ed.  449;  8tate  v.  Wiggin,  64  N.  H.  508,  1 
L.  R.  A.  56,  15  Atl.  128;  Cooley,  Const. 
Lim.  pp.  596-598;  2  Smith,  Maxims  of 
Policy,  p.  9;  Cooley,  Taxn.  pp.  354,  355. 

Notice  must  be  given  of  all  proceedings. 

Blackwell,  Tax  Titles,  §  397;  1  Desty, 
Taxn.  p.  597;  Kuntz  v.  8umption,  117  Ind. 
1,  2  L.  R.  A.  656,  19  N.  E.  474;  8outh 
Platte  Land  Co,  v.  Buffalo  County,  7  Neb. 
264;  Cooley,  Taxn.  pp.  364,  355;  Whatcom 
County  V.  Fairhaven  Land  Co.  7  Wash.  101, 
34  Pac.  563. 

Property  not  in  existence,  or  not  in  the 
state,  at  the  time  of  the  assessment  cannot 
be  taxed  for  the  year. 

People  V.  Kohl,  40  Cal.  127;  Wangler 
Bros.  V.  Black  Hawk  County,  56  Iowa,  384, 
9  N.  W.  314.     . 

There  cannot  be  two  rules  of  apportion- 
ment for  the  same  tax  in  the  same  dis- 
trict; if  there  could  be,  there  might  be 
any  number, — and,  in  effect,  there  would  be 
none  at  all, — and  every  man  might  be  as- 
sessed arbitrarily. 


Sprague  v.  Fletcher,  37  L.  R.  A.  840.  and  SUte 
V.  Travelers*  Ins.  Co.  67  L.  R.  A.  481. 

As  to  taxation  of  shares  of  stock  in  foreign 
corporations  while  exempting  those  in  domestic 
corporations,  see  Bacon  v.  State  Tax  Comrs.  60 
L.  B.  A.  321. 

As  to  right  to  tax  same  thing  in  two  Juris- 
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dictions,  see  Grlgsby   Constr.  Co.  v.  Freeman, 
58  L.  R.  A.  349. 

As  to  necessity  of  equality  and  uniformity  In 
taxation  generally,  see  notes  to  Daly  v.  Morgan, 
1  L.  R.  A.  758;  Chaddock  v.  Day.  4  L.  R.  A. 
809;  Cook  v.  Port  of  Portland,  13  L.  R.  A. 
533;  and  Louisville  Safety  Vault  &  T.  Co.  v. 
Louisville  &  N.  R.  Co.  14  L.  R.  A.  683. 
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Cooley,  Taxn.  p.  245. 

No  method  of  appeal  is  provided;  no 
manner  of  regulating  the  amount  assessed. 

Andrews  v.  King  County,  1  Wash.  46,  22 
Am.  St.  Rep.  136,  23  Pac.  409;  Cincinnati 
Southern  R,  Co.  v.  Ouentker,  19  Fed.  395. 

The  law  of  the  land  provides  a  hearing 
before  any  person  can  be  devested  of  life, 
liberty,  or  property;  otherwise  there  would 
be  no  due  process  of  law. 

Cool^,  Const.  Lim.  p.  431;  Blackwell, 
Tax  Titles,  §  90;  Patten  v.  Qreen,  13  Cal. 
330. 

The  right  of  hearing  cannot  be  denied; 
and  this  rule  applies  to  the  taxing  power 
of  the  state. 

Railroad  Tax  Case,  13  Fed.  722;  Cooley, 
Taxn.  pp.  52,  361,  362,  364. 

It  is  not  enough  that  the  owner  may,  by 
chance,  have  notice,  or  that  he  may,  as 
a  matter  of  favor,  have  a  hearing. 

Stuart  V.  Palmer,  74  N.  Y.  183,  30  Am. 
Rep.  289. 

There  being  no  board  to  which  an  appeal 
could  be  made  for  revision  or  correction, 
the  plaintiff  was  deprived  of  his  property 
without  due  process  of  law. 

Eagar  v.  Reclamation  Diet.  No.  108,.  Ill 
U.  S.  701,  28  L.  ed.  569,  4  Sup.  Ct.  Rep. 
663;  Darling  v.  Chinn,  50  111.  424;  Cleg- 
horn  V.  Poatleumite,  43  111.  428. 

Mesers.  Horace  Kimball  and  Mile* 
Poindezter,  for  respondents: 

The  judgment  of  the  assessor  will  not  be 
interfered  with  by  the  courts  in  an  in- 
junction proceeding  for  mere  overvaluation, 
in  the  absence  of  fraud. 

AndreuyS  v.  King  County,  1  Wash.  46, 
22  Am.  St.  Rep.  136,  23  Pac.  409. 

Acts  providing  for  the  assessment  of 
property  coming  into  the  state  after  the 
regular  assessment,  and  which  may  be  con- 
sumed or  removed  before  the  next  regular 
assessment,  are  necessary  and  in  force  in 
all  the  states,  in  order  to  prevent  the  es- 
cape from  taxation,  and  from  a  just  share 
of  the  burdens  of  the  government,  of  a  vast 
amount  of  property,  which  derives  protec- 
tion from  the  government. 

Carton  v.  Unita  County,  10  Wyo.  416,  69 
Pac.  1013;  Kelley  v.  Rhoads,  7  Wyo.  237, 
39  L.  R.  A.  594,  75  Am.  St.  Rep,  904,  51 
Pac.  593;  Wright  v.  Stinson,  16  Wash.  368, 
47  Pac.  761 ;  Johnston  v.  Whatcom  County, 
27  Wash.  95,  67  Pac.  569. 

The  right  of  appeal,  or  rehearing,  on  the 
assessor's  action  is  not  essential. 

Cooley,  Taxn.  2d  ed.  pp.  361,  366. 

The  statute  applies  alike  to  every  sec- 
tion and  to  every  person  in  the  state  com- 
ing within  the  conditions  specified  by  the 
statute.  The  act  is,  therefore,  public,  gen- 
eral, and  uniform. 

State  V.  Nichols,  28  Wash.  628,  69  Pac. 
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372;  Black,  Tax  Titles,  §  28;  Kelley  v. 
Rhoads,  7  Wyo.  237,  39  L.  R.  A.  694,  76 
Am.  St.  Rep.  904,  61  Pac.  693;  Com.  v. 
Brush  Electric  Light  Co.  145  Pa.  147,  22 
Atl.  844;  Norris  v.  Waco,  57  Tex.  635;  Qay 
V.  Thomas,  6  Okla.  1,  46  Pac.  678;  Boyd 
V.  Wiggins,  7  Okla.  85,  64  Pac.  411. 

Provision  for  a  board  of  equalization,  or 
an  opportunity  for  a  review  of  the  assess- 
ment, is  purely  a  matter  of  statutory  regu- 
lation, and  not  a  constitutional  question. 

Cooley,  Taxn.  2d  ed.  418;  26  Am.  &  Eng. 
Enc.  Law,  p.  241;  Eagar  v.  Reclamation 
Dist.  No.  108,  111  U.  S.  701,  28  L.  ed. 
569,  4  Sup.  Ct.  Rep.  663. 

Per  Curiam  t 

This  is  an  action  instituted  in  the  su- 
perior court  of  Spokane  county  by  A.  E. 
Nathan,  appellant  and  plaintiff  below, 
against  Spokane  county,  George  Mudgett, 
as  county  treasurer,  and  A.  P.  Williams, 
county  assessor  of  such  county,  defendants 
and  respondents.  The  object  of  the  suit 
is  to  enjoin  the  collection  of  $750  taxes 
levied  upon  plaintiff's  property  for  the 
year  1901.  The  court  below  sustained  a 
general  demurrer  to  the  complaint.  The 
plaintiff  elected  to  stand  on  his  complaint. 
The  action  was  thereupon  dismissed,  and 
an  appeal  taken  to  this  court. 

The  assignments  of  error  present  but  the 
one  question,  whether  the  complaint  states 
sufficient  facts  to  entitle  appellant  to  re- 
lief. His  brief  in  this  court  contains  the 
following  statement:  "The  action  was 
presented  in  the  court  below,  and  is  pre- 
sented now  to  this  court,  to  determine  the 
constitutionality  of  §  12,  chap.  141,  p. 
295,  Sess.  Laws  1899."  The  transcript  dis- 
closes that  appellant,  in  order  to  prevent 
distraint  of  his  goods  and  merchandise,  de- 
posited $750  in  the  hands  of  the  county 
treasurer,  which,  by  stipulation,  stands  in 
lieu  of  a  levy,  if  the  appellant  shall  be  ad- 
judged to  pay  the  tax.  The  complaint, 
among  other  things,  allies  that  on  or  about 
the  10th  day  of  November,  1901,  appellant, 
A.  E.  Nathan,  brought  a  stock  of  goods  and 
merchandise  from  the  state  of  Montana  to 
the  city  and  coimty  of  Spokane;  that  the 
value  placed  on  such  stock  by  appellant  was 
$8,000;  that  appellant,  immediately  upon 
his  arrival  in  Spokane,  commenced  doing 
business  as  a  merchant  under  the  style  of 
A.  E.  Nathan  &  Company,  and  proceeded  in 
the  regular  and  ordinary  course  of  business 
to  dispose  of  his  merchandise  at  a  place  of 
business  in  said  city  temporarily  used  for 
that  purpose,  without  the  intention  on  the 
part  of  appellant  of  permanently  engaging 
in  trade  at  such  place;  that  on  or  about 
the  12th  day  of  November,  1901,  respond- 
ent A.  P.  Williams,  the  county  assessor  of 
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Spokane  county,  by  himself  and  deputies, 
came  into  the  store  of  appellant  and  no- 
tified him  that  he  (the  assessor)  would 
forthwith  proceed  to  assess  such  stock  of 
goods;  that  appellant  then  and  there  of- 
fered to  show  to  said  assessor  the  value  of 
such  stock,  and  that  the  same  had  been  as- 
sessed and  taxes  paid  thereon  in  Montana 
for  the  then  current  year  ( 1901 ) ,  that  such 
assessor  proceeded  to  assess  such  merchan- 
dise, and  on  the  12th  day  of  November,  1901, 
the  county  treasurer,  George  Mudgett,  came 
to  appellant's  said  place  of  business  and 
threatened  to  distrain  appellant's  goods  un- 
less such  taxes  were  paid;  that,  in  order  to 
prevent  such  levy,  appellant,  under  pro- 
test, deposited  the  sum  of  $750  in  hands  of 
said  Mudgett,  not  as  county  treasurer,  but 
as  a  private  individual,  pending  the  final 
determination  of  this  controversy;  and  that 
this  has  been  done  with  the  consent  of  the 
prosecuting  attorney  of  Spokane  county. 
The  complaint  further  alleges  that  the 
above  statute  under  which  this  tax  levy 
was  made  is  unconstitutional,  for  the  fol- 
lowing reasons:  (1)  The  said  enactment 
provides  a  different  mode  and  manner  of 
the  assessment  levied  against  the  property 
of  appellant  than  is  provided  for  other  per- 
sons and  property  similarly  situated;  (2) 
that  there  is  no  provision  made  for  any 
board  of  equalization  or  other  person  to 
hear  and  determine  the  matter  as  to  the 
justness  of  such  tax,  and  the  value  of  the 
property  sought  to  be  assessed;  (3)  that 
it  provides  for  a  rebate  to  persons  residing 
permanently  in  this  state,  and  is  a  discrim- 
ination against  persons  temporarily  'resid- 
ing therein;  (4)  that  this  law  is  special 
in  its  character,  and  imequal  in  its  appli- 
cation. 

The  provision  of  law  attacked  by  appel- 
lant is  as  follows:  "Whenever  any  person, 
firm,  or  corporation  shall,  subsequent  to 
the  1st  day  of  March  of  any  year,  bring 
or  send  into  any  county  any  stock  of  goods 
or  merchandise  to  be  sold  or  disposed  of 
in  a  place  of  business  temporarily  occupied 
for  their  sale,  without  the  intention  of  en- 
gaging in  permanent  trade  in  such  place, 
the  owner,  consignee,  or  person  in  charge 
of  the  said  goods  or  merchandise  shall  im- 
mediately notify  the  county  assessor,  and 
thereupon  the  assessor  shall  at  once  pro- 
ceed to  value  the  said  stock  of  goods  and 
merchandise  at  its  true  value,  and  upon 
such  valuation  the  said  owner,  consignee,  or 
person  in  charge  shall  pay  to  the  collector 
of  taxes  a  tax  at  the  rate  assessed  for  state, 
county,  and  local  purposes  in  the  taxing 
district  in  the  year  then  current.  And  it 
shall  not  be  lawful  to  sell  or  dispose  of  any 
such  goods  or  merchandise  as  aforesaid  in 
such  taxing  district  until  the  assessor  shall 
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have  been  so  notified  as  aforesaid  and  the 
tax  assessed  thereon  paid  to  the  collector. 
Every  person,  firm,  or  corporation  bring- 
ing into  any  county  of  this  state  goods  or 
merchandise  after  the  1st  day  of  March 
shall  be  deemed  subject  to  the  provisions  of 
this  section:  Provided,  that  all  persons  hav- 
ing paid  the  tax  as  herein  provided  for 
shall,  at  the  time  of  the  r^^ar  assessment 
next  succeeding  said  payment,  be  allowed 
by  the  county  assessor,  in  making  his  as- 
sessment, a  deduction  in  a  sum  equal  to 
that  part  of  the  entire  assessment  of  the 
previous  year  as  the  number  of  days  of  the 
previous  assessment  year  he  was  not  in 
such  county  bears  to  the  whole  of  such 
assessment  year."  Laws  1899,  p.  295,  chap. 
141,  §  12  (Pierce's  Code,  §  8679;  3  Bal- 
linger's  Anno.  Codes  &  Statutes,  §  1740a). 
Article  7,  §  1,  of  the  Constitution  of  the 
state  of  Washington,  provides:  "All  prop- 
erty in  the  state  not  exempt  under  the  laws 
of  the  United  States,  or  under  this  Consti- 
tution, shall  be  taxed  in  proportion  to  its 
value,  to  be  ascertained  as  provided  by 
law."  The  object  and  intent  of  the  fram- 
ers  of  the  Constitution  were  that  all  prop- 
erty not  exempt  by  virtue  of  the  provisions 
of  such  instrument  should  bear  a  tax  in 
proportion  to  its  value;  that  the  listing, 
assessment,  levy,  enforcement,  and  collec- 
tion of  taxes,  subject  to  certain  limitations 
unnecessary  to  notice  in  this  connection, 
were  and  are  in  the  discretion  of  the  legis- 
lature. The  expediency  of  such  enactments, 
within  the  limitations  prescribed  by  this 
Constitution,  constitutes  a  subject-matter 
with  which  the  courts  will  not  intermeddle. 
The  legislature  is  a  branch  of  our  state 
government  co-ordinate  with  the  executive 
and  judicial.  Each  department  is  supreme 
within  its  proper  sphere.  The  law-making 
power  is  vested  in  the  legislature,  under 
the  provisions  of  our  fundamental  law. 
Judge  Cooley,  in  his  able  treatise  entitled 
Constitutional  Limitations,  5th  ed.  *479, 
uses  the  following  pertinent  language:  "The 
power  to  impose  taxes  is  one  so  unlimited 
in  force,  and  so  searching  in  extent,  that 
the  courts  scarcely  venture  to  declare  that 
it  is  subject  to  any  restrictions  whatever, 
except  such  as  rest  in  the  discretion  of  the 
authority  which  -exercises  it.  It  reaches 
to  every  trade  or  occupation;  to  every  ol>- 
ject  of  industry,  use,  or  enjoyment;  to 
every  species  of  possession;  and  it  imposes 
a  burden  which,  in  case  of  failure  to  dis- 
charge it,  may  be  followed  by  seizure  and 
sale  or  confiscation  of  property."  Again, 
at  page  645  of  the  same  treatise,  the  learn- 
ed jurist  observes:  "What  method  shall 
be  devised  for  the  collection  of  a  tax,  the 
legislature  must  determine,  subject,  only,  to 
such   rules,  limitations,   and   restraints   as 
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the  Constitution  of  the  state  may  have  im- 
posed. Very  summary  methods  are  sanc- 
tioned by  practice  and   precedent." 

This  court,  in  the  case  of  Johnston  v. 
Whatcom  County,  27  Wash.  95,  67  Pac. 
569,  construed  the  above  statutory  provi- 
sion as  applying  to  persons,  firms,  or  cor- 
porations bringing  their  goods  and  merchan- 
dise into  this  state  from  beyond  its  bound- 
aries after  the  Ist  day  of  March,  to  be 
sold  or  disposed  of  in  a  place  of  business 
temporarily  occupied  for  their  sale,  without 
the  intention  of  engaging  in  permanent 
trade  at  such  place;  holding  it  did  not  ap- 
ply to  merchants  moving  their  goods  from 
one  county  into  another  within  the  state 
after  the  Ist  day  of  March,  when  such 
goods  had  already  been  listed  and  assessed 
for  taxes  in  the  county  of  the  situs  of 
the  property  at  that  date  for  the  then 
current  year.  It  is  true  that  the  consti- 
tutionality of  this  statute  was  not  consid- 
ered in  the  above  case,  but  the  contention 
of  appellant  that  this  enactment  is  uncon- 
stitutional, because  it  "provides  a  different 
mode  and  manner  of  the  assessment  levied 
against  the  property  of  this  appellant  than 
is  provided  for  other  persons  and  other 
property  similarly  situated,"  is  met  by  the 
decision  of  this  court  in  Wright  v.  Btinson, 
16  Wash.  368,  47  Pac.  761.  We  held  in 
that  case  that  the  migratory  stock  act 
(Laws  1895,  p.  105,  chap.  61)  was  not  un- 
constitutional on  account  of  making  dis- 
tinctions as  to  the  manner  of  assessment 
and  collection  of  taxes  levied  against  the 
diiferent  kinds  of  personal  property. 

The  case  of  Kelley  v.  Rhoads,  7  Wyo.  237, 
39  L.  R.  A.  594,  75  Am.  St.  Rep.  904,  51 
Pac.  593,  was  in  many  of  its  features  sim- 
ilar to  the  case  at  bar.  The  court  held  that 
the  provision  of  the  state  Constitution  of 
Wyoming  requiring  property  to  be  uniform- 
ly assessed  for  taxation  does  not  mean  that, 
in  the  case  of  the  assessment  of  all  kinds 
of  taxable  property,  the  same  officers  shall 
act,  or  that  the  proceedings  touching  the 
assessment  shall  be  the  same;  that  there  is 
uniformity  in  the  assessment  if  the  same 
basis  of  valuation  is  taken  as  to  all  prop- 
erty of  like  character;  that,  as  long  as  the 
rate  and  method  of  valuation  are  the  same 
as  in  case  of  other  property,  a  statute  may 
be  enacted  affecting  the  taxation  of  a  pe- 
culiar class  of  property,  to  guard  against 
its  escape  therefrom,  without  violating  any 
constitutional  provision.  This  case  is  also 
authority  on  the  proposition  presented  in 
this  controversy, — ^that,  where  personal 
property  is  otherwise  taxable  in  the  state 
of  Washington,  it  is  not  exempt  from  taxa- 
tion because  it  may  have  been  returned 
for  taxation  for  the  same  year  in  another 
state.  See  also  Cooley,  Taxn.  2d  ed.  37, 
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219-221;  Coe  v.  Errol,  116  U.  S.  517,  524, 
29  L.  ed.  715,  6  Sup.  Ct.  Rep.  475;  ex- 
haustive note  to  Buck  v.  Miller,  62  Am. 
St.  Rep.  448. 

The  appellant,  in  his  complaint,  alleges 
that  the  tax  in  question  was  assessed  and 
levied  against  his  property  after  the  time 
fixed  by  law  for  the  equalization  of  taxes 
by  the  county  board,  and  therefore  the  pro- 
ceedings had  in  that  behalf  were  invalid, 
because  he  had  no  opportunity,  under  the 
provisions  of  this  statute,  to  have  the  val- 
uation of  his  goods,  as  determined  by  the 
county  assessor  for  the  purposes  of  taxa- 
tion, reviewed  in  any  manner;  that  the  law 
in  question  is  also  unconstitutional  in  this: 
It  fails  to  provide  for  the  giving  of  notice 
to  the  owner  of  the  property  before  the  as- 
sessment and  levy  of  the  tax.  In  the  case 
of  Kelley  v.  Rhoads,  7  Wyo.  237,  39  L. 
R.  A.  594,  75  Am.  St.  Rep.  904,  51  Pac. 
593,  it  would  seem,  from  the  opinion  of  the 
court,  that  the  party  assessed  under  the  pro- 
visions of  the  Wyoming  statute  before  or 
after  the  annual  levy,  and  feeling  himself 
aggrieved,  may  subsequently  appear  before 
the  county  board,  at  either  a  regular  or 
special  session,  and  obtain  relief. 

The  authorities  cited  by  appellant's 
counsel  on  the  proposition  that  a  statute 
authorizing  a  board  of  equalization  to  raise 
the  valuation  of  the  property  of  an  individ- 
ual taxpayer,  listed  by  him  for  taxation, 
without  providing  for  notice  to  him  of  the 
proposed  increase  in  his  assessment,  is  un- 
constitutional and  void,  are  not  applica- 
ble to  the  questions  under  consideration. 
This  statute  provides  that  the  owner,  con- 
signee, or  person  in  charge  of  the  goods  or 
merchandise  shall  immediately  notify  the 
county  assessor,  who  shall  thereupon  pro- 
ceed to  value  the  same  at  their  true  value, 
upon  which  valuation  the  taxes  for  the 
then  current  year  shall  be  assessed  and  col- 
lected. The  party  liable  to  the  payment 
of  the  tax  has  the  opportunity  to  submit 
evidence  to  the  assessor,  and  to  be  heard 
with  r^ard  to  the  valuation  of  such  prop- 
erty. It  is  presimied  that  the  assessor,  be- 
ing a  sworn  officer,  will  do  his  duty  under 
the  law,  and  that  he  will  not  act  unfairly 
and  arbitrarily  regarding  the  assessment  of 
property  for  the  purposes  of  taxation.  In 
Hagar  v.  Reclamation  Diet.  No.  108,  111 
U.  S.  701,  28  L.  ed.  569,  4  Sup.  Ct.  Rep. 
663,  the  court  held  that  the  duties  of  as- 
sessors, in  determining  the  value  of  prop- 
erty for  the  purposes  of  general  taxation, 
are  judicial  in  their  nature.  Thus,  in 
the  case  at  bar,  respondent  Williams,  the 
county  assessor,  acted  in  a  judicial  capacity 
in  placing  the  valuation  upon  appellant's 
goods  for  such  purposes.  Assessors  are  us- 
ually classified  as  officials  performing  both 
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ministerial  and  judicial  functions.  We  are 
therefore  of  the  opinion  that  this  statute 
does  not  deprive  a  party  of  his  property 
without  due  process  of  law,  as  urged  by  ap- 
pellant, in  that  it  fails  to  provide  for  a 
hearing  in  behalf  of  an  aggrieved  party 
whose  property  is  sought  to  be  charged 
with  the  tax.  Hagar  v.  Reclamation  Diet. 
No.  108,  111  U.  8.  701,  28  L.  ed.  569,  4 
Sup.  Ct.  Rep.  663. 

The  question  as  to  what  remedies  may  be 
open  to  a  taxpayer  under  this  law,  in  case 
of  an  illegal  assessment  or  overvaluation 
of  his  property,  is  not  properly  before  us 
on  this  appeal.  The  present  inquiry,  on  the 
face  of  the  record,  by  the  stipulation  of  the 
parties  to  this  controversy,  is  limited  to  the 
single  proposition  regarding  the  constitu- 
tionality of  the  above  statutory  provision. 
Inasmuch  as  this  law  provides  that  the 
party  charged  with  the  tax  has  an  oppor- 
tunity to  submit  his  proofs  and  make  his 
showing  to  the  assessor  in  the  matter  of  as- 
sessing his  property  for  taxation,  we  are 
not  justified  in  concluding  that  such  party 
is  deprived  of  his  property  "without  due 
process  of  law"  because  he  is  given  no  op- 
portunity, by  the  express  terms  of  the  reve- 
nue law,  of  having  the  assessment  reviewed 
by  a  board  of  equalization  or  otherwise.  Un- 
doubtedly, in  case  the  assessor  should  act 
arbitrarily,  unfairly,  or  fraudulently  in 
the  performance  of  his  duties  under  this 
statute,  the  aggrieved  party  might,  if  he 
saw  fit,  invoke  the  common-law  remedies 
in  the  courts  to  redress  the  wrongs  which 
he  suffers  in  consequence  of  such  official 
misfeasance  or  malfeasance.  Moreover,  the 
Code  provides  that  "a  writ  of  review  shall 
be  granted  by  any  court,  except  a  police 
or  justice  court,  when  an  inferior  tribunal, 
board,  or  officer,  exercising  judicial  func- 
tions, has  exceeded  the  jurisdiction  of  such 
tribunal,  board,  or  officer,  or  one  acting  il- 
legally, or  to  correct  any  erroneous  or  void 
proceeding,  or  a  proceeding  not  ac- 
cording to  the  course  of  the  com- 
mon law,  and  there  is  no  appeal, 
nor,  in  the  judgment  of  the  court,  any 
plain,  speedy,  and  adequate  remedy  at  law." 
Pierce's  Code,  S  1396;  Laws  1896,  pp.  114, 
115,  chap.  65,  §  4  (Pierce's  Code,  §  1396;  2 
Ballinger's  Anno.  Codes  &  Statutes,  § 
5741).  This  court,  in  State  ex  rel.  Lewis 
V.  Hogg,  22  Wash.  646,  62  Pac.  143,  held 
that  the  above  provisions  applied  to  a  coun- 
ty treasurer  exercising  judicial  functional, 
where  "there  is  no  appeal,  nor,  in  the  judg- 
ment of  the  court,  any  plain,  speedy,  and 
adequate  remedy  at  law."  We  see  no  rea- 
son why  this  remedy  may  not  be  invoked,  in 
a  proper  case,  regarding  the  acts  of  a  coun- 
ty assessor  or  other  official  exercising  judi- 
cial functions.  Under  the  provisions  of 
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chapter  59,  Pierce's  Code,  the  court  issuing 
the  writ  is  vested  with  ample  powers  to 
inquire  into  the  merits  of  the  controversy, 
and  "give  judgment,  either  affirming  or  an- 
nulling or  modifying  the  proceedings  be- 
low." See,  further,  Lewie  v.  Bishop,  19 
Wash.  312,  53  Pac.  165,  and  authorities 
cited. 

Coming  now  to  the  consideration  of  the 
constitutionality  of  the  proviso  contained 
in  the  above  statute,  we  think  that  the  leg- 
islature was  without  power  or  authority  to 
enact  any  law  providing  that,  after  the  pay- 
ment of  such  taxes,  the  person  paying  them 
should  be  allowed  certain  deductions  from 
the  next  regular  assessment  of  such  prop- 
erty. Article  1,  §  12,  of  the  state  Consti- 
tution, provides:  "No  law  shall  be  passed 
granting  to  any  citizen,  class  of  citizens, 
or  corporation,  other  than  municipal  privi- 
leges or  immunities  which,  upon  the  same 
terms,  shall  not  equally  belong  to  all  citi- 
zens or  corporations."  This  law,  by  the 
terms  of  the  proviso,  not  only  discriminates 
between  taxpayers  of  the  same  class,  but 
grants  privileges  and  immunities  to  tax- 
payers who  own  or  possess  property  at  the 
time  of  the  next  regular  assessment,  which 
are  withheld  from  and  denied  to  parties 
similarly  situated,  who  may  have  paid  their 
taxes  levied  pursuant  to  the  above  statute, 
and  who  cease  to  own  or  have  property  on 
the  tax  rolls  at  the  time  of  the  next  regular 
assessment.  Again,  this  provision  discrim- 
inates among  taxpayers  whose  property  is 
listed  on  rolls  of  the  next  regular  assess- 
ment after  the  itinerant  shall  have  paid  his 
tax.  He  is  granted  exemptions  in  the  lat- 
ter instance  which  are  denied  to  other  prop- 
erty owners  or  taxpayers  of  the  same  class 
whose  property  is  listed  for  the  regular  as- 
sessment named  in  such  proviso.  The  legis- 
lature cannot  grant  such  exemptions  or  im- 
mimities  directly;  neither  can  it  accom- 
plish the  same  object  by  indirection. 
Cooley,  Const.  Lim.  6th  ed.  *391.  Absolute 
equality  in  matters  of  taxation  is  an  impos- 
sibility. An  eminent  jurist, — ^the  late  Mr. 
Justice  Miller,  of  the  Supreme  Court  of  the 
United  States, — in  one  of  his  opinions,  re- 
marked that  such  a  condition  was  an  "un- 
realized dream."  Moreover,  we  think  that 
this  proviso  is  repugnant  to  the  purview  of 
the  section  to  which  it  is  appended.  This 
section  was  evidently  enacted  for  the  pur- 
pose of  reaching  a  certain  class  of  property 
that  was  liable  to  escape  taxation  unless 
special  measures  and  remedies  were  pro- 
vided for  the  assessment  and  collection  of 
the  tax.  While  it  was  competent  for  the 
legislature  to  enact  such  a  law,  it  was  not 
competent  for  .it  to  tack  on  a  further  pro- 
vision, allowing  a  commutation  or  abate- 
ment of  the   tax,   or  any  portion   thereof. 
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either  directly  or  indirectly.  The  logic  of 
this  conclusion  is  made  the  more  apparent 
when  we  read  the  proviso  in  the  light  of 
the  enactments  found  in  our  state  Consti- 
tution, above  noted.  It  is  provided  in  our 
organic  law  (Const,  art.  7,  §  1)  that  all 
property,  unless  legally  exempt,  "shall  be 
taxed  in  proportion  to  its  value,  to  be  ascer- 
tained as  provided  by  law."  It  is  signifi- 
cant in  this  connection  that  there  are  no 
exemptions  mentioned  or  provided  for  in 
our  fundamental  law  authorizing  the  leg- 
islature to  make  any  deductions  from  the 
amount  of  any  tax  after  it  shall  have  been 
assessed,  levied,  and  collected  pursuant  to 
law.  See  also  article  11,  §  9,  Const.,  which 
provides  that  "no  county  nor  the  inhabi- 
tants thereof,  nor  the  property  therein, 
shall  be  released  or  discharged  from  its  or 
their  proportionate  share  of  taxes  to  be  lev- 
ied for  state  purposes;  nor  shall  commuta- 
tion for  such  taxes  be  authorized  in  any 
form  whatever."  True,  this  provision  only 
relates  to  the  discharge  or  leleaee  of  state 
taxes.  Still,  if  this  proviso  were  allowed 
to  stand,  it  would  have  the  indirect  effect 
to  authorize  and  permit  a  release  pro 
tanto  of  the  state's  revenue.  We  are  fully 
aware  of  the  rule  of  law  enunciated  by  some 
authors,  as  well  as  courts  of  high  repute, 
that  "a  saving  clause  which  is  repugnant  to 
the  enacting  part  of  the  statute  is  void; 
but  a  proviso  which  is  repugnant  to  the 
purview  of  the  act  will  override  and  control 
the  latter."  Black,  Constr.  &  Interpreta- 
tion of  Laws,  p.  278.  This  same  learned 
author,  on  the  next  page,  says  that  the  dis- 
tinction drawn  between  saving  clauses  and 
provisos  has  been  much  criticised.  The  fol- 
lowing language  of  Chancellor  Kent  in  vol- 
ume 1  of  his  Commentaries,  p.  463,  la 
quoted  by  Mr.  Black  with  approval :  "There 
is  a  distinction  in  some  of  the  books  be- 
tween a  saving  clause  and  a  proviso  in  the 
statute,  though  the  reason  of  the  distinc- 
tion is  not  very  apparent.     ...    It  may 


be  remarked  that  a  proviso  repugnant  to 
the  purview  of  the  statute  renders  it  equal- 
ly nugatory  and  void  as  a  repugnant  sav- 
ing clause;  and  it  is  difficult  to  see  why  the 
act  should  be  destroyed  by  the  one,  and  not 
by  the  other,  or  why  the  proviso  and  the 
saving  clause,  when  inconsistent  with  the 
body  of  the  act,  should  not  both  of  them 
be  equally  rejected."  Be  this  rule  of  con- 
struction as  it  may,  the  foregoing  distinc- 
tion is  without  significance  as  applied  to 
the  facts  in  the  action  at  bar,  since  we  have 
reached  the  conclusion  that  the  proviso  of 
the  above  statute  is  void  on  constitutional 
grounds,  and  must  therefore  be  rejected. 
Eliminating  the  proviso  from  the  above  S 
12  of  the  act  of  1895,  such  enactment  seems 
to  be  complete  in  itself,  fully  authorizing 
the  assessment,  levy,  and  collection  of  the 
tax  in  question.  Seanor  v.  Whaioom  Coun- 
ty, 13  Wash.  62,  42  Pac.  552.  Judge  Cooley, 
in  his  work  on  Constitutional  Limitations, 
5th  ed.  *178,  uses  the  following  language: 
"Where,  therefore,  a  part  of  a  statute  is 
unconstitutional,  that  fact  does  not  author- 
ize the  courts  to  declare  the  remainder  void 
also,  unless  all  the  provisions  are  connected 
in  subject-matter,  depending  on  each  other, 
operating  together  for  the  same  purpose,  or 
otherwise  so  connected  together  in  mean- 
ing that  it  eannot  be  presumed  the  legisla- 
ture would  have  passed  the  one  without  the 
other.  The  constitutional  and  unconstitu- 
tional provisions  may  even  be  contained  in 
the  same  section,  and  yet  be  perfectly  dis- 
tinct and  separable,  so  that  the  first  may 
stand  though  the  last  fall." 

Testing  appellant's  complaint  in  the  light 
of  the  foregoing  propositions  of  law,  we  are 
of  the  opinion  that  it  fails  to  state  a  cause 
of  action  against  respondents,  or  either  of 
them,  and  that  there  is  no  error  in  the  rec- 
ord of  which  appellant  has  any  legal 
ground  for  complaint. 

The  judgment  of  the  Superior  Court  t» 
therefore  affirmed. 


WEST  VIRGINIA  SUPREME  COURT  OP    APPEALS. 


W.  P.  SLAUGHTER,  Receiver  of  Thacker 
Coal  Company,  Plff.  in  Err., 

V, 

THACKER  COAL  &  COKE  COMPANY. 


(. 


.W.  Va. 


.) 


^Tbree  coal-mtiitiiflr  eompaiitea  operat- 
iBflr  tB  the  •ame  -retii  or  •earn  tii  close 
proximiltr  to  one  ABotber,  and  Just  hav- 

*Headnote   by   PorrBNBABOEB,   J. 


ing  commenced  the  development  of  that  par- 
tlcDlar  kind  of  coal,  organize  Indirectly  and 
nominally  In  the  names  of  Individuals  a  third 
corporation  to  act  as  their  general  sales  agent, 
and  each  gives  it,  by  contract,  the  exclusive 
right  to  sell  its  entire  output  of  coal  at  prices 
uniform  as  to  all  three  companies,  and  not  to 
be  departed  from  without  the  consent  of  all 
the  companies,  and  said  agent  company  is  to 
advertise  and  introduce  the  coal  in  the  mar- 
kets, establish  and  control  all  agencies  and 
subagencie^,  and  make  all  sales  and  collec- 
tions,  and  deduct  for   Its  compensation   10 


Note. — For  other  cases  in  this  series  as  to 
validity  of  combinations  to  create  monopoly  or 
control  prices,  see  People  v.  North  River  Sugar 
06  L.  R.  A. 


Ref.  Co.  2  L.  R.  A.  83,  and  note;  Richardson  v. 
Buhl,  6  L.  R.  A.  457,  and  note;  National  Bene- 
fit Co.  V.  Union  Hospital  Co.  11  L.  R.  A.  487; 
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cents  per  ton  out  of  the  proceeds  of  sales. 
Held,  that  the  contract  Is  Illegal  and  void,  its 
tendency  being  to  suppress  competition  and 
restrain  trade,  contrary  to  public  policy. 

(April  1.  1004.) 

ERROR  to  the  Circuit  Court  for  Mingo 
County  to  review  a  judgment  in  favor 
of  defendant  in  an  action  brought  to  re- 
cover damages  for  breach  of  contract  to  de- 
liver coal  to  the  Thacker  Coal  Company  for 
sale.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Sinmui  A  Enalow,  for  plaintiff 
in  error: 

Under  the  English  common  law,  a  mere 
contract  to  raise  the  price  of  property  of 
the  parties  combining,  involving  no  inter- 
ference with  the  legal  rights  of  others,  did 
not  constitute  a  crime. 

Mogul  8.  8.  Co.  v.  McGregor,  L.  R.  21  Q. 
B.  Div.  544,  67  L.  J.  Q.  B.  N.  S.  641,  69 
L.  T.  N.  S.  614,  37  Week.  Rep.  286,  63  J.  P. 
391,  6  Asp.  Mar.  L.  Cas.  320,  L.  R.  23  Q.  B. 
Div.  698  [1892]  A.  C.  25,  61  L.  J.  Q.  B.  N. 
S.  296,  66  L.  T.  N.  S.  1,  40  Week.  Rep.  337, 
7  Asp.  Mar.  L.  Cas.  120,  66  J.  P.  101; 
United  States  v.  E.  C.  Knight  Co.  166  U.  S. 
1,  39  L.  ed.  326,  16  Sup.  Ct.  Rep.  249; 
United  States  v.  Trans-Missouri  Freight 
Asso.  166  U.  S.  290,  41  L.  ed.  1007,  17  Sup. 
Ct.  Rep.  640. 

Messrs.  Bnoker,  Anderson,  A  Hushes, 
for  defendant  in  error: 

The  plaintiff  being  both  insolvent  and  in- 
debted to  the  defendant,  the  only  way  it 
could  insist  upon  a  continuance  of  the  con- 
tract was  by  first  paying  every  cent  it  owed 
the  defendant,  and  then  tendering,  in  ad- 
vance, the  price  of  every  shipment  of  coal 
demanded.  Having  utterly  failed  in  both 
particulars,  the  plaintiff  cannot  recover 
damages  from  the  defendant  for  a  breach  of 
the  contract. 

E(B  parte  Chalmers,  L.  R.  8  Ch.  289,  42 
L.  J.  Bankr.  N.  S.  37,  28  L.  T.  N.  S.  326, 
21  Week.  Rep.  349. 

Messrs.  Campbell,  Holt,  Sc  Dnnoan 
also  for  defendant  in  error. 

Poffenbarser,  J.,  delivered  the  opinion 
of  the  court: 

On  the  1st  day  of  May,  1896,  there  were 
four  coal  companies,  corporations,  operat- 
ing in  what  is  known  as  the  Thacker  Coal 
Vein    in   Mingo    county.      They    were    the 


Thacker  Coal  &  Coke  Company,  the  Lynn 
Coal  &  Coke  Company,  the  Logan  Consoli- 
dated Coal  Company,  and  the  Maritime 
Coal  Company.  .On  said  date  another  cor- 
poration was  organized,  called  the  Thacker 
Coal  Company.  Its  capital  stock  paid  in 
was  $640,  and  the  principal  stockholders 
were  the  presidents  of  the  Thacker  Coal  & 
Coke  Company,  the  Lynn  Coal  &  Coke  Com- 
pany, and  the  Logan  Consolidated  Coal 
Company.  Small  amounts  of  stock  were 
taken  by  two  other  persons  simply  for  the 
purpose,  as  is  supposed,  of  making  up  the 
required  number  of  persons.  A.  Moore, 
president  of  the  Thacker  Coal  &  Coke  Com- 
pany, was  elected  president  of  the  new  com- 
pany. Said  new  company  was  organized, 
not  for  the  purpose  of  mining  coal,  nor  of 
selling  coal  generally,  but  for  the  sole  pur- 
pose of  acting  as  sales  agent  of  the  com- 
panies operating  in  said  Thacker  vein,  but 
the  Maritime  Company  refused  to  take  part 
in  its  organization,  and  also  to  contract 
with  it.  On  said  1st  day  of  May,  1896,  said 
agent  corporation  entered  into  a  contract 
with  the  Thacker  Coal  &  Coke  Company 
whereby  it  agreed  to  sell  for  said  company, 
for  the  period  of  five  years,  not  less  than 
20,000  tons  of  coal  each  year,  or,  in  default 
thereof,  to  pay  the  Thacker  Coal  &  Coke 
Company  20  cents  per  ton  for  so  much  coal 
as  it  should  fail  to  sell,  in  case  it  did  fail 
to  sell  the  amount  stipulated.  From  the 
proceeds  the  agent  company  was  to  deduct 
and  retain  as  compensation  10  cents  per 
ton.  The  Thacker  Coal  &  Coke  Company 
covenanted  to  deliver  to  the  agent  company 
as  much  coal  as  it  could  sell,  not  exceeding, 
however,  84,000  tons  each  year.  It  was 
further  agreed  that,  if  the  mining  company 
should  fail  to  deliver  coal  according  to  the 
agreement,  it  should  pay  the  agent  com- 
pany 10  cents  per  ton  for  coal  not  delivered, 
as  compensation  or  liquidated  damages.  It 
was  further  provided  that  either  party 
might  terminate  the  agreement  at  the  end 
of  any  year  by  giving  sixty  days'  notice 
prior  thereto,  April  Ist  being  the  beginning 
of  the  year  fixed  in  the  contract.  The 
prices  at  which  the  coal  was  to  be  sold  were 
fixed  in  the  agreement,  and  it  was  further 
provided  that  they  should  be  adhered  to  by 
the  agent  company  unless  departure  there- 
from should  be  authorized  by  a  minute 
signed  by  all  parties  producing  coal  from 
said  vein  for  whom  the  said  agent  company 


Oloncester  Isinglass  &  Glue  Co.  v.  Russia  Ce- 
ment Co.  12  L.  R.  A.  668 ;  Lovejoy  v.  Michels, 
13  L.  R.  A.  773,  and  note;  Ford  v.  Chicago  Milk 
Shippers*  Asso.  27  L.  B.  A.  298 ;  People  v.  Milk 
Exchange,  27  L.  R.  A.  437;  United  States  v. 
B.  C.  Knight  Co.  24  L.  R.  A.  428,  Affirmed  in 
89  L.  ed.  U.  S.  325 ;  State  v.  Phlpps,  18  L.  R.  A. 
667 ;  Queen  Ins.  Co.  v.  State,  22  L.  R.  A.  488 ; 
Neater  v.  Continental  Brewing  Co.  24  L.  R.  A. 
66  L.  R.  A. 


247 ;  National  Harrow  Co.  v.  Uench,  39  L.  R.  A. 
299 ;  San  Diego  Water  Co.  v.  San  Diego  Flume 
Co.  29  L.  R.  A.  839 ;  Trenton  Potteries  Co.  v. 
Oliphant,  46  L.  R.  A.  266 ;  Tuscaloosa  Ice  Mfg. 
Co.  V.  Williams,  50  L.  R.  A.  176 ;  Com.  v.  Orin- 
stead,  56  L.  R.  A.  709 ;  Gibbs  v.  McNeeley,  60 
L.  R.  A.  152 ;  and  John  D.  Parks  &  Sons  Co.  v. 
National  Wholesale  Dniggists'  Asso.  62  L.  R. 
A.  632. 
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should  act  as  agent.  The  agent  company 
was  required  to  account  for  and  pay  over 
the  proceeds  of  sales  on  or  before  the  15th 
day  of  each  month.  The  general  nature  of 
the  agent  company's  business,  as  set  forth 
in  the  contract,  was  the  selling,  advertising, 
and  introducing  of  Thacker  coal,  and  it  had 
authority  to  adjust  and  settle  complaints 
made  by  consumers,  and  to  select  and  ap- 
point all  subagents  for  the  sale  of  said  coal. 
Under  this  contract,  the  agent  company 
sold  for  the  three  producing  companies 
with  which  it  had  contracts,  up  to  the  1st 
of  May,  1896,  124,087  tons.  In  the  mean- 
time, there  had  been  paid  in  on  the  capital 
stock  of  the  agent  company,  by  deduction 
from  the  proceeds  of  coal  sold  by  the  three 
operating  companies,  $5,360,  which,  with 
the  amount  originally  paid  in,  $640,  made 
the  total  sum  paid  in  $6,000.  Practically 
all  of  this  money  and  the  commissions, 
amounting  to  about  $12,400,  had  been  ex- 
pended in  the  business  of  the  agent  com- 
pany, advertising  the  coal,  establishing 
agencies  and  subagencies,  and  providing  fa- 
cilities for  handling  and  disposing  of  the 
coal.  During  this  time  Moore,  president  of 
the  Thacker  Coal  &  Coke  Company,  was 
president  and  had  the  management  of  the 
Thacker  Coal  Company.  About  the  1st  of 
May,  1896,  he  retired  from  the  presidency 
of  the  agent  company,  and  Walter  Graham, 
president  of  the  Logan  Consolidated  Coal 
Company,  succeeded  him.  On  May  22,  1896, 
Moore,  acting  as  president  of  the  Thacker 
Coal  &  Coke  Company,  notified  the  agent 
company  by  letter  that  his  company  would 
not  deliver  any  more  coal  under  the  con- 
tract, assigning  as  ground  for  its  refusal 
that  the  agent  company  had,  in  the  month 
of  April,  1896,  sold  the  coal  of  his  company 
at  prices  less  than  the  minimum  prices 
stipulated  in  the  agreement,  without  any 
authority  so  to  do,  and  that  the  agent  com- 
pany had  further  violated  the  agreement  by 
not  accounting  for  and  paying  the  proceeds 
of  the  sales  made  in  April,  1896,  on  or  be- 
fore the  15th  day  of  May,  1896.  The  pay- 
ment complained  of  was  by  checks  sent 
from  Bluefield  to  Thacker  under  date  of 
May  18,  1896.  In  reply  to  this  letter,  Gra- 
ham, president  of  the  agent  company,  wrote 
Moore,  and  called  his  attention  to  the  fact 
that  all  parties  interested  had,  at  a  certain 
meeting,  upon  the  recommendation  of 
Moore  himself,  unanimously  agreed  that  the 
president  of  the  Thacker  Coal  Company 
should  have  discretion  to  make  concessions 
in  price  when  he  should  deem  it  expedient, 
and  that  Moore  himself,  as  president  of  the 
agent  company,  had  directed  the  sales  com- 
plained of  to  be  made  as  they  were  made. 
Ue  further,  reminded  him  that  it  had  been 
the  practice,  as  established  by  himself,  to 
65  L.  R.  A. 


remit  for  the  proceeds  as  the  money  was 
received  from  the  sale  of  the  coal,  without 
regard  to  the  day  of  payment  stipulated  in 
the  agreement.  The  letter  further  notified 
the  Thacker  Coal  &  Coke  Company  that  it 
would  be  expected  to  adhere  to  the  agree- 
ment and  accord  to  the  agent  company  the 
exclusive  right  to  sell  all  coal  which  the 
mining  company  should  produce.  Moore, 
as  president,  replied  that  it  would  with- 
draw from  the  agent  company.  He  was 
then  notified  that  the  agent  company  woula 
demand  of  his  company  a  sum  equal  to  10 
cents  per  ton  for  84,000  tons  of  coal,  less 
the  amount  which  had  been  furnished  since 
April  1,  1896,  as  damages  for  the  breach  of 
the  contract.  The  agent  company  continued 
until  the  31st  day  of  July,  1896,  to  handle 
the  coal  of  the  other  two  companies.  On 
that  date  the  Thacker  Coal  &  Coke  Com- 
pany, or  Moore,  with  the  aid  of  parties  rep- 
resenting the  Lynn  Coal  &  Coke  Company 
interest,  or  having  purchased  that  interest, 
at  a  meeting,  after  due  notice,  passed  a  res- 
olution dissolving  the  agent  corporation 
and  appointing  a  trustee  to  wind  up  the 
business.  This  was  followed  by  a  chancery 
suit  in  which  the  assets  of  the  defunct  cor- 
poration were  collected  by  W.  P.  Slaughter, 
special  receiver,  and  paid  out  pro  rata  on 
its  indebtedness,  the  amount  realized  by  the 
corporations  being  54  cents  on  the  dollar. 
The  heavy  creditors  were  the  three  produc- 
ing coal  companies,  the  amounts  due  them 
having  been  as  follows:  The  Thacker  Coal 
&  Coke  Company,  $2,702.34,  for  coal  sold 
prior  to  May  22d;  the  Lynn  Coal  &  Coke 
Company,  $977.38,  for  coal  sold  probably 
in  June  and  July;  the  Logan  Consolidated 
Coal  Company,  $1,166.89,  for  coal  probably 
sold  in  July.  The  other  indebtedness  con- 
sisted of  small  amounts  due  to  various  per- 
sons, making  the  total  indebtedness  $5,164.- 
14,  while  the  total  assets  amounted  to  $3, 
951.71.  In  said  chancery  suit,  upon  peti- 
tion of  the  Logan  company,  an  order  was 
made  directing  Slaughter,  special  receiver, 
to  sue  the  Thacker  Coal  &  Coke  Company 
for  the  damages  claimed  on  account  of  the 
breach  of  the  contract.  In  pursuance  there- 
of this  action  of  assumpsit  was  brought.  In 
addition  to  the  common  counts  the  declara- 
tion contains  a  special  count  on  the  con- 
tract. A  demurrer  was  interposed  and 
overruled,  and  there  was  a  verdict  and 
judgment  for  the  defendant,  and  the  plain- 
tiff complains  of  that  judgment. 

Under  rule  10  of  this  court  (45  S.  £.  xi.) 
the  defendant  cross-assigns  error  in  the 
overruling  of  the  demurrer.  I  am  of  the 
opinion  that  this  assignment  is  well  taken. 
But  for  §  10  of  chapter  99  of  the  Code  of 
1899,  an  action  of  assumpsit  would  not  lie 
upon    any    sealed    instrument.      Under    it 
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Buch  action  does  lie  upon  a  promise,  under- 
taking, or  obligation  in  such  instrument 
for  the  payment  of  money.  The  covenant 
which  forms  the  basis  of  this  action  is  to 
deliver  coal.  It  is  true  that  there  is  a 
clause  by  which  the  defendant  company 
agrees  to  pay  10  cents  per  ton  as  liquidated 
damages,  but  that  only  becomes  effective 
upon  the  breach  of  the  covenant  to  deliver 
coal.  In  the  absence  of  such  breach  there 
is  no  agreement  to  pay  money.  The  condi- 
tion upon  which  this  promise  to  pay  money 
arises  is  one  of  the  class  the  determination 
of  which  is  peculiarly  the  subject  of  an 
action  of  covenant.  The  demand  sued  for 
here  is  materially  different  from  those  in- 
volved in  Kern  v.  Zeigler,  13  W.  Va.  707, 
and  J(mes  v.  Singer  Mfg.  Co.  38  W.  Va.  147, 
18  S.  E.  478.  However,  the  majority  are  of 
a  different  opinion,  and  on  this  point  the 
judgment  of  the  court  below  must  stand. 
For  the  plaintiff  in  error  it  is  said  there 
is  no  evidence  against  his  right  to  recover, 
but  it  is  insisted  for  the  defendant  in  error 
that  the  judgment  cannot  be  disturbed  for 
two  reasons.  The  first  is  that  the  contract 
was  entered  into  by  the  parties  for  the  pur- 
pose of  destroying  competition,  and  is  in 
restraint  of  trade,  and  therefore  void,  as 
against  public  policy.  In  this  connection  it 
is  shown  that,  while  the  stock  of  the  agent 
corporation  stood  in  the  name  of  Graham, 
Moore,  and  Kirk,  presidents  of  the  three 
producing  companies,  it  was  taken  in  their 
names  for  convenience,  and  paid  for  by  the 
coal  companies;  and,  further,  that  an  effort 
was  made  by  these,  companies  to  get  the 
Maritime  Coal  Company  to  join  them.  Un- 
less this  contract  is  within  the  inhibition  of 
act  Cong.  July  2,  1890,  chap.  647,  26  Stat, 
at  L.  209,  U.  S.  Comp.  Stat.  1901,  p.  3200, 
declaring  illegal  every  contract  and  com- 
bination in  the  form  of  trust  or  otherwise, 
or  conspiracy  in  restraint  of  trade  or  com- 
merce among  the  several  states  or  with 
foreign  nations,  it  is  not  necessarily  il- 
legal. Although  on  its  face  it  carries  an 
apparent  tendency  to  stifle  competition,  and 
is,  in  that  sense,  in  restraint  of  trade,  it  is 
not  illegal  by  reason  of  that  act,  unless  it 
affects  commerce  among  the  several  states 
or  with  foreign  nations.  United  States  v. 
Trana-Miasouri  Freight  Aaao.  166  U.  S.  290, 
325,  41  L.  ed.  1007,  1022,  17  Sup.  Ct.  Rep. 
540.  This  contract  relates  simply  to  the 
sale  of  the  output  of  one  mine;  but  it  ap- 
pears from  the  evidence  in  the  case  that  the 
agent  corporation  was  organized  for  the 
purpose  of  handling  the  output  of  all  the 
companies  operating  in  a  certain  vein  or 
seam  of  coal,  and  that  two  other  companies 
had  contracts  with  it  like  or  similar  to  the 
contract  with  the  defendant  company.  But 
it  does  not  appear  that  this  coal  was  to  be 
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sold  in  any  particular  place,  nor  that,  under 
this  contract,  it  must  necessarily  go  be- 
yond the  state  lines.  An  examination  of 
the  decisions  of  the  United  States  Supreme 
Court  construing  the  act  makes  it  certain 
that,  to  be  illegal  thereimder,  it  must  fall 
clearly  within  the  terms  of  the  act.  Kidd 
V.  Pearson,  128  U.  S.  1,  32  L.  ed.  346,  2  In- 
ters. Com.  Rep.  232,  9  Sup.  Ct.  Rep.  6; 
United  States  v.  E.  C.  Knight  Co.  156  U. 
S.  1,  39  L.  ed.  325,  15  Sup.  Ct.  Rep.  249; 
United  States  v.  Trans- Missouri  Freight 
Asso.  166  U.  S.  290,  41  L.  ed.  1007,  17  Sup. 
Ct.  Rep.  540.  As  this  contract  does  not  do 
so,  it  must  be  held  valid  so  far  as  that  act 
is  concerned.  Is  it  void  at  common  law? 
The  modem  rule  on  that  subject  is  that,  al- 
though a  contract  may  be  in  restraint  of 
trade,  if  it  is  not  unreasonably  so,  it  is  en- 
forceable. "Some  of  such  contracts  hnve 
been  held  void  and  unenforceable  in  the 
courts  by  reason  of  their  restraint  being 
unreasonable,  while  others  have  been  held 
valid  because  they  were  not  of  that  nature. 
A  contract  may  be  in  restraint  of  trade, 
and  still  be  valid  at  common  law."  Mr. 
Justice  Peckham  in  United  States  v.  Trans- 
Missouri  Freight  Asso,  "The  sense  of  the 
modem  decisions  is  that,  if  the  restraint  is 
only  commensurate  with  the  fair  protection 
of  the  business  sold,  the  contract  is  reason- 
able, valid,  and  enforceable."  United  States 
Chemical  Co.  v.  Provident  Chemical  Co.  64 
Fed.  946.  In  that  case  one  company  sold 
out  its  competing  business  to  another, 
agreeing  not  to  engage  in  the  business  any 
more  during  the  term  of  the  lease.  There 
is  ample  ground  for  applying  this  principle 
here.  These  companies  were  developing  a 
new  coal  field.  Their  product  was  unknown 
in  the  markets,  and  it  was  necessary,  in 
order  to  find  sale  for  it,  to  spend  large 
amounts  of  money  in  advertising  it  and  es- 
tablishing agencies.  As  they  all  produced 
the  same  kind  of  coal,  this  could  be  done 
more  advantageously  and  economically 
through  one  agency  than  by  separate  action. 
In  accomplishing  this  purpose  it  was  neces- 
sary that  a  uniform  price  as  to  the  product 
of  each  company  should  be  maintained; 
otherwise  the  common  agent,  by  discriminat- 
ing between  them,  could  have  sold  the  coal 
of  one  company  to  the  exclusion  of  that  of 
the  others,  and  the  enterprise  would  have 
become  impracticable,  and  defeated  its  own 
purpose.  The  agreement  to  maintain  uni- 
formity of  price  seems,  therefore,  to  have 
been  rather  an  incident  to  the  main  purpose 
than  a  design  to  stifle  competition.  "The 
latest  decisions  of  courts  in  this  country 
and  in  England  show  a  strong  tendency  to 
very  greatly  circumscribe  and  narrow  the 
doctrine  of  avoiding  contracts  in  restraint 
of   trade.    The   courts    do   not   go   to   the 
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length  of  saying  that  contracts  which  they 
now  would  say  are  in  restraint  of  trade  are, 
nevertheless,  valid  contracts,  and  to  be  en- 
forced. They  do,  however,  now  hold  many 
contracts  not  open  to  the  objection  that 
they  are  in  restraint  of  trade  which  a  few 
years  back  would  have  been  avoided  on  that 
sole  ground,  both  here  and  in  England." 
Matthews  v.  Associated  Press,  136  N.  Y. 
333,  32  Am.  St.  Rep.  741,  32  N.  E.  981.  In 
Skrainka  v.  Scharringhatisen,  8  Mo.  App. 
522,  the  contract  under  consideration— very 
much  like  this  one — ^was  held  good.  The 
owners  of  certain  stone  quarries  entered 
into  an  agreement  to  secure  "a  fair,  pro- 
portionate sale  of  the  product  of  all  quar- 
ries at  uniform  prices  and  living  rates,"  the 
terms  of  the  agreement  restricting  the  pro- 
duction of  stone  within  certain  territory, 
putting  the  sales  in  the  hands  of  an  agent 
for  the  interest  of  all  parties,  appointing  a 
committee  of  five  persons  to  modify  prices 
and  settle  complaints,  and  imposing  a  pen- 
alty for  every  sale  made  in  violation  of  the 
agreement. 

It  is  not  intended  here  to  affirm  the  cor- 
rectness of  the  decision;  but  it  illustrates 
the  view  taken  by  certain  courts,  and  shows 
that  much  latitude  is  allowed  to  manuf lec- 
turers and  producers  of  commodities  in  ar- 
rangements for  facilitating  production  and 
sale.  In  Diamond  Match  Co.  v.  Roeher,  106 
N.  Y.  473,  60  Am,  Rep.  464,  13  N.  E.  419, 
Andrews,  J.,  said:  "In  the  present  state 
of  the  authorities,  we  think  it.  cannot  be 
said  that  the-  early  doctrine  that  contracts 
in  general  restraint  of  trade  are  void,  with- 
out regard  to  circumstances,  has  b?en  abro- 
gated. But  it  is  manifest  that  it  has  been 
much  weakened,  and  that  the  foundation 
upon  which  it  was  originally  placed  has,  to 
a  considerable  extent  at  least,  by  the  change 
of  circumstances,  been  removed."  Another 
interesting  case  is  that  of  Central  Shade 
Roller  Co.  v.  Cushman,  143  Mass.  353,  9  N. 
£.  629.  In  that  case  the  contract  was  one 
made  by  three  manufacturers  of  a  certain 
kind  of  curtain  fixtures  under  different  let- 
ters patent,  owned  by  them  severally,  for 
the  purpose  of  avoiding  competition.  It 
was  held  valid.  In  Cohen  v.  Berlin  d  J, 
Envelope  Co.  9  App.  Div.  425,  41  N.  Y. 
Supp.  345,  manufacturers  of  envelopes  made 
a  contract  with  another  envelope  manufac- 
turer by  which  they  agreed  to  purchase 
from  him,  at  prices  to  be  fixed  from  time 
to  time  by  the  former,  a  stated  quantity  of 
goods  manufactured  by  him  during  a  stated 
period,  and  he  agreed  that  during  such  time 
he  would  not  sell  to  others  at  a  less  price. 
Nineteen  other  concerns  throughout  the 
country  engaged  in  manufacturing  envelopes 
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were  not  parties  to  the  agreement,  and  their 
goods  were  in  competition  with  those  of  the 
contracting  parties.  The  contract  was  held 
valid,  and  the  court  recognized,  as  facts  to 
be  considered,  that  the  agreement  included 
but  a  small  number  of  the  manufacturers  of 
envelopes,  and  that  at  the  time  it  was  made 
the  business  of  manufacturing  envelop  s 
was  demoralized  through  excessive  competi- 
tion. This  case  well  illustrates  the  "nature 
of  the  facts  and  circumstances  to  be  con- 
sidered in  the  present  state  of  the  law  in 
determining  whether  a  contract  such  as  we 
have  here  is  void  as  being  in  restraint  of 
trade.  In  Homer  v.  Qrwvea,  7  Bing.  735, 
5  Moore  &  P.  768,  9  L.  J.  C.  P.  192,  Tindal, 
Ch.  J.,  said:  "We  do  not  see  how  a  better 
test  can  be  applied  to  the  question  whether 
reasonable  or  not  than  by  considering 
whether  the  restraint  is  such  only  as  to  af- 
ford a  fair  protection  to  the  interests  of  the 
party  in  favor  of  whom  it  is  given,  and  not 
so  large  as  to  interfere  with  the  intercHts 
of  the  public.  Whatever  restraint  is  larger 
than  the  necessary  protection  of  the  party 
can  be  of  no  benefit  to  either.  It  can  only 
be  oppressive,  and,  if  oppressive,  it  is,  in 
the  eye  of  the  law,  imreasonable.  What- 
ever is  injurious  to  the  interests  of  the  pub- 
lic is  void  on  the  ground  of  public  policy." 
Applying  here  this  test,  and  the  general 
principles  recognized  in  Cohen  v.  Berlin  d 
J.  Envelope  Co,,  it  is  impossible  to  see  how 
the  public  was,  or  could  have  been  injured 
by  this  contract.  Three  small  companies 
out  of  the  vast  number  of  coal  producing 
companies  in  this  state  entered  into  it. 
The  quantity  of  coal  put  upon  the  market 
by  them  is  an  utterly  insignificant  portion 
of  the  vast  quantities  thrown  upon  the  mar- 
ket by  the  numerous  competing  producers. 
In  the  absence  of  some  great  combination 
virtually  controlling  the  production  and 
price  of  a  commodity  in  the  country,  the 
price  is  regulated  and  determined  by  the 
law  of  supply  and  demand.  It  is  manifest 
that  by  this  agreement  the  production  of 
these  three  mines  was  facilitated  and  in- 
creased, rather  than  stified  or  curtailed. 
If  their  operation  can  be  said  to  have  af- 
fected the  price  of  coal  to  the  consumer,  it 
is  perfectly  clear  that  the  tendency  was  to 
reduce,  instead  of  increase,  it,  because  that 
advantageous  arrangement  for  the  sale  of 
their  output  enabled  them  to  put  upon  the 
market  increased  quantities  of  coal.  The 
validity  of  this  contract  must  be  deter- 
mined by  its  practical  effect,  rather  *^^n 
by  ascertaining  whether  it  falls  within  the 
terms  of  a  legal  definition.  Contracts  in  re- 
straint of  trade  and  contracts,  eliminating 
competition,  as  a  general  proposition,  are 
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illegal  and  void  on  the  ground  of  public 
policy.  But  it  is  nevertheless  true  that 
there  are  numerous  contracts,  which  all  the 
courts  hold  good,  and  wnich  at  the  same 
time  tend,  in  some  degree,  to  restrain  trade 
and  stifle  competition.  As  the  sole  and 
true  test  is  whether  the  contract  is  injuri- 
ous to  the  public, — and  it  is  impossible  to 
see  how,  in  any  practical  sense,  this  con- 
tract could  have  injured  the  public, — ^there 
is  no  reason  why  it  should  be  held  invalid. 
Under  different  circumstances,  given  more 
extended  application,  one  or  more  of  the 
principles  embodied  in  the  contract  would 
become  injurious  to  the  public,  and  there- 
lore  vicious.  So  strychnine,  arsenic,  and 
other  drugs  are  deadly  poisons,  but  great 
blessings  to  humanity  in  the  hands  of  phy- 
sicians, who,  by  means  of  them,  alleviate 
suffering  and  save  life.  Competition  is  said 
to  be  the  life  of  trade,  but  imdue  or  exces- 
sive competition  has  been  judicially  declared 
hurtful  and  injurious  to  the  public.  We 
must  look  at  the  facts,  as  well  as  at  the 
definition  of  restraint  of  trade,  to  reach  a 
correct  and  just  conclusion. 

Upon  this  view  of  the' contract,  my  in- 
clination is  to  hold  it  legal,  but  my  asso- 
ciates are  of  a  different  opinion.  Applying 
the  principles  hereinafter  stated,  they  con- 
sider it  void,  as  against  public  policy.  "By 
the  weight  of  recent  authority  the  charac- 
ter of  the  article  oi:  legitimate  trade,  sought 
to  be  monopolized  is  immaterial,  the  true 
test  of  the  illegality  of  the  combination  be- 
ing the  injury  to  the  public,  and  whether 
its  necessary  consequence  is  to  control 
prices,  limit  production,  or  suppress  compe- 
tition in  such  a  way  as  to  restrain  trade 
and  create  a  monopoly.  To  render  the  com- 
bination illegal  on  this  ground,  it  is  not 
necessary  that  evil  intent  or  actual  injury 
be  shown,  but  it  is  sufficient  to  know  that 
the  inevitable  tendency  of  the  act  is  injur- 
ious to  the  public.  The  fact  that  the  im- 
mediate result  of  the  combination  has-been 
temporarily  to  reduce  prices,  or  that  it  may 
reduce  them,  is  immaterial  in  determining 
the  legality  of  the  combination,  the  court 
not  being  governed  by  the  temporary  effect 
upon  the  prices,  but  by  the  power  of  the 
combination  to  control  them."  20  Am.  & 
Eng.  Enc.  Law,  2d  ed.  pp.  849,  850.  "  In 
some  way  several  corporations  competing  in 
production  merge  into  one,  and  cease  com- 
petitive production.  By  means  of  large 
capital  this  new  corporation  can  produce 
largely,  or  limit  production,  lessen  supply, 
enhance  prices,  and  lower  the  prices  of  ma- 
terials used  in  production.  It  may  be  at 
once  said  that,  no  matter  what  the  form 
adopted  may  be,  if  the  end  is  to  curtail 
production,  enhance  prices,  restrain  trade 
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and  competition,  control  the  market  in  com- 
modities, it  is  condemned  by  common  law, 
and  by  many  statutes  in  the  different 
states."  Brannon,  14th  Amend.  373.  Dis- 
cussing the  rule  stated  by  Tindal,  Ch.  J.,  in 
Homer  v.  Oraves,  7  Bing.  735,  6  Moore  &, 
P.  768,  9  L.  J.  C.  P.  192,  and  hereinbefore 
quoted.  Judge  Taft  said  in  United  States  v. 
Addyston  Pipe  d  Steel  Co,  46  L.  R.  A.  122, 
29  C.  C.  A.  141,  54  U.  S.  App.  723,  85  Fed. 
271:  "This  very  statement  of  the  rule  im- 
plies that  the  contract  must  be  one  in  which 
there  is  a  main  purpose,  to  which  the  cov- 
enant in  restraint  of  trade  is  merely  ancil- 
lary. The  covenant  is  inserted  only  to  pro- 
tect one  of  the  parties  from  the  injury 
which,  in  the  execution  of  the  contract  or 
enjoyment  of  its  fruits,  he  may  suffer  from 
the  unrestrained  competition  of  the  other. 
The  main  purpose  of  the  contract  suggests 
the  measure  of  protection  needed,  and  fur- 
nishes a  sufficiently  uniform  standard  by 
which  the  validity  of  such  restraints  may 
be  judicially  determined.  In  such  a  case, 
if  the  restraint  exceeds  the  necessity  pre- 
sented by  the  main  purpose  of  the  contract, 
it  is  void  for  two  reasons:  First,  because 
it  oppresses  the  covenantor,  without  any 
corresponding  benefit  to  the  covenantee) 
and,  second,  because  it  tends  to  a  monop- 
oly. But  where  the  sole  object  of  both  par- 
ties in  making  the  contract,  as  expressed 
therein,  is  merely  to  restrain  competition 
and  enhance  or  maintain  prices,  it  would 
seem  that  there  was  nothing  to  justify  or 
excuse  the  restraint,  that  it  would  neces- 
sarily' have  a  tendency  to  monopoly,  and 
therefore  would  be  void.  In  such  a  case 
there  is  no  measure  of  what  is  necessary  to 
the  protection  of  either  party  except  the 
vague  and  varying  opinions  of  judges  as  to 
how  much,  on  principles  of  political  econ- 
omy, men  ought  to  be  allowed  to  restrain 
competition.  There  is  in  such  contracts  no 
main  lawful  purpose  to  subserve  which  par- 
tial restraint  is  permitted,  and  by  which 
its  reasonableness  is  measured,  but  the  sole 
object  is  to  restrain  trade  in  order  to  avoid 
the  competition  which  it  has  always  been 
the  policy  of  the  common  law  to  foster.'* 
The  contract  being,  in  the  opinion  of  the 
majority  of  the  court,  illegal,  and  so  held, 
no  recovery  can  be  had  on  it.  This  action, 
being  for  the  liquidated  damages  covenant- 
ed to  be  paid,  is  based  directly  and  solely 
upon  the  contract.  Hence,  whatever  errors 
the  court  may  have  committed  during  the 
progress  of  the  trial,  ite  final  judgment  of 
nil  capiat  is  right,  and  must  he  affirmed, 
and  it  is  useless  to  discuss  further  assign- 
ments of  error. 
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C.  P.  DORR,  Plff,  in  Brr., 
J.   N.   CAMDEN. 


(. 


.W.  Va. 


.) 


*1.  NeltHer  Affents  or  aubAffentay  nor 
Attorn  era  or  as«t«tant«  thereto,  cnn 
'withhold  from  principal  or  client  In- 
formation acquired  by  them  In  the  exer- 
cise of  Buch  Agency  or  attorneyship,  and  use 
the  same  to  extort  an  Increased  compensa- 
tion from  such  principal  or  client,  or  coerce 
such  principal  or  client  into  a  contract  he 
would  not  enter  into  upon  full  information. 

2.  To  snstaln  a  contingent  fee  It  mast 
be  show^n  that  no  nnfalr  advantave 
was  taken  of  his  client  by  the  attorney, 
but  that  the  same  was  entered  into  by  the 
client,  after  full  knowledge  of  the  facts  and 
circumstances,  for  legal  services  of  skill.  Judg- 
ment, and  ability  of  a  character  to  Justify  a 
contract  for  such  contingent  fee.  Ordinary 
services  requiring  no  legal  ability  are  not  a 
sufficient  consideration  for  such  fee  wholly 
disproportionate  thereto. 

3.  "When  the  services  rendered  are  not 
of  snch  character  as  to  fnrnlsh  con- 
sideration far  a  contract  for  a  contingent 
fee  unfairly  obtained  from  a  client,  the  attor- 
ney may  recover  for  the  value  of  his  actual 
services  rendered  his  client  upon  pleadings 
and  proofs  Justifying  such  recovery. 

4.  "When  the  conrt  has  Improperly  In- 
structed the  Jury  as  to  the  law  govern- 
ing the  facts  as  -shown  in  evidence,  a  verdict 
in  accordance  with  such  Instructions  should, 

-  on  motion  of  the  prejudiced  party,  be  prompt- 
ly set  aside,  and  a  new  trial  granted. 

(March  8.  1904.) 

ERROR  to  the  arcuit  Court  for  -Wood 
County  to  review  a  judgment  in  favor 
of  defendant  in  an  action  brought  to  recov- 
er the  alleged  contract  price  for  services 
rendered.     Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Van  Winkle  A  Anbler,  for 
plaintiff  in  error: 

ITie  verdict  settles  in  Dorr's  favor  any 
controversy  as  to  the  making  of  the  con- 
tract, the  performance  by  Dorr,  and  the 
recovery  of  the  land  by  Camden,  upon 
which  Camden  agreed  to  pay  $1  per  acre. 

Sisler  v.  Shaffer,  43  W.  Va.  769,  28  S. 
E.  721;  Gregory  v.  Ohio  River  R,  Co.  37 
W.  Va.  606,  16  S.  E.  819;  Pitcaim  v.  Phil- 
ip Hiss  Co.  51  C.  C.  A.  323,  113  Fed. 
492;  Haigh  v.  United  States  Bldg.  Land 
d  L.  Asso.  19  W.  Va.  792;  Baltimore  rf 
0.  R,  Co.  V.  Polly,  14  Gratt.  447. 

•Headnotes  by  Dbnt,  J. 


Note. — As  to  validity  of  contracts  to  pay  at- 
torney percentage  of  amount  recovered,  see,  in 
this  series,  Levens  v.  Briggs,  14  L.  R.  A.  188 ; 
Reece  v.  Kyle,  16  L.  R.  A.  723 ;  and  Newman  v. 
FreiUs,  50  L.  R.  A.  548 

As  to  champertous  agreements  between  attor- 
ney and  client  generally,  see  Manning  v. 
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The  contract  was  not  contrary  to  public 
policy. 

Perry  v.  Dicken,  106  Pa.  83,  61  Am.  Rep. 
181 ;  15  Am.  &  Eng.  Enc.  Law,  2d  ed.  title. 
Illegal  Contracts,  p.  978;  Greenhood,  Pub. 
Pol.  ed.  1886,  p.  441;  Wellington  v.  Kelly, 
84  N.  y.  643;  Cobh  v.  Cowdery,  40  Vt.  26, 
94  Am.  Dee.  370. 

If  Mr.  Dorr  did,  in  point  of  fact,  furnish 
such  information,  as  he  had,  he  is  not  to  be 
deprived  of  his  compensation  because  others 
were  aware  of  the  facts. 

Cobb  V.  Cowdery,  40  Vt.  25,  94  Am.  Dec 
372. 

It  is  lawful  to  assist  another  in  obtain- 
ing e\idence  where  a  party  believes  he  is 
interested,  and  all  the  more  so  where  he 
is  a  party  impleaded. 

Letois  V.  Broun,  36  W.  Va.  1,  14  S.  E. 
444;  Beach,  Modern  Law  of  Contracts,  pp. 
1963,  2024;  Plate  v.  Durst,  42  W.  Va.  63, 
32  L.  R.  A.  404,  24  S.  E.  580. 

Dorr  was  not  precluded  by  his  profes- 
sional relations  from  making  the  contract 
with  Camden.  When  we  remember  that 
Dorr  was  counsel  of  Winchester,  it  cer- 
tainly could  not  be  wrong  for  him  to  aid  in 
the  prevention  of  fraud,  or  in  the  enforce- 
ment of  the  agreement  that  his  client,  Win- 
chester, made  with  the  Dewings. 

1  Greenhood,  Pub.  Pol.  §  240. 

Judgment  should  be  entered  for  Dorr  up- 
on the  verdict.  ; 

State  V.  Cooper,  26  W.  Va.  338;  Otoynn 
v.  Bchioartz,  32  W.  Va.  487,  9  S.  E.  880. 

Messrs.  S.  V.  Woods,  W.  E.  Haymond, 
and  John  H.  Holt  also  for  plaintiff  in 
error. 

Mr.  Georse  E.  Price  for  defendant  in 
error. 

Dent,  J.,  delivered  the  opinion  of  the 
court : 

C.  P.  Dorr,  plaintiff,  co&plains  of  the 
judgment  of  the  circuit  court  of  Wood 
county  bearing  date  on  the  12th  of  Janu- 
ary, 1903,  in  favor  of  Johnson  N.  Camden^ 
defendant,  setting  aside  the  verdict  of  a 
jury  in  favor  of  the  plaintiff  for  the  sum 
of  $15,972.61,  and  granting  the  defendant 
a  new  trial.  The  gist  of  the  action  is  stated 
in  the  declaration  as  follows,  to  wit: 

"And  for  this,  also,  that  heretofore,  to 

wit,  on  the day  of ,  1890,  the  said 

defendant  claiming  a  right  to  certain  lands, 
the  legal  title  to  which  was  in  one  William 
S.  Dewing,  which  lands  lie  in  the  counties 


Sprague,  1  L.  R.  A.  616,  and  note;  Gllman  v. 
Jones,  4  L.  R.  A.  118,  and  note;  Bamham  v. 
Heselton,  9  L.  R.  A.  90,  and  note;  Croco  v. 
Oregon  Short-Line  R.  Co.  44  L.  R.  A.  283 ;  Geer 
V.  Frank.  45  L.  R.  A.  110 ;  and  Davis  v.  Web- 
ber, 45  L.  R.  A.  196. 
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of  Greenbrier,  Nicholas,  and  Webster,  in 
the  state  of  West  Virginia,  and  lying  with- 
in the  boundaries  of  certain  lands  known  as 
the  'Caperton  lands;'  and  the  said  plaintiff 
then  and  there  being  an  attorney  at  law 
duly  licensed  and  practising  under  the  laws 
of  West  Virginia,  having  a  knowledge  of 
the  facts  and  circumstances  connected  with 
the  transactions  as  to  said  land,  and  the 
rights  thereto,  which  were  of  value  to  the 
said  defendant, — the  said  defendant  then 
agreed  with  the  plaintiff  that  he  (the 
plaintiff)  should  furnish  him  the  said  in- 
formation and  certain  assistance  in  pro- 
ceeding for  the  recovery  of  the  said  land, 
to  wit,  should  furnish  the  said  defendant 
information  of  certain  facts  which  were 
necessary  in  the  preparation  of  the  proper 
pleadings  in  such  proceeding,  and  infor- 
mation as  to  obtaining  the  proof  necessary 
in  such  proceeding,  and  that  he  (the  said 
defendant)  would  pay  the  said  plaintiff  the 
sum  of  $1  per  acre  for  every  acre  that  he 
(defendant)  should  recover  of  the  said 
land;  and  he  (the  defendant)  then  and 
there  faithfully  promised  the  plaintiff  to 
pay  him  the  said  sum  of  $1  per  acre  for 
every  acre  so  recovered,  in  consideration  of 
the  said  assistance  and  information." 

This  undoubtedly  shows  a  good  cause  of 
action  free  from  maintenance  or  champerty. 
It  is  for  compensation  for  services  to  be 
rendered,  and  for  information  to  be  given 
in  support  of  defendant's  suit,  to  be  con- 
tingent upon  and  measured  by  the  extent  of 
defendant's  final  recovery,  and,  if  plaintiff 
had  sustained  it  by  proof  limited  to  such 
allegations,  his  right  of  recovery  would 
have  been  imquestionable.  He  was  to  have 
no  share  or  portion  in  the  thing  to  be  re- 
covered, but  his  compensation  was  to  be  in 
proportion  to  the  extent  thereof;  and  it 
must  be  viewed  as  alleging,  in  effect,  a 
contract  between  an  attorney  and  his  cli- 
ent for  a  fee  contingent  in  amoimt  on  the 
extent  of  the  recovery.  Anderson  v.  Cam- 
toay,  27  W.  Va.  386. 

This  action  is  a  sequence  to  the  suits 
of  Dorr  v.  Devoing,  36  W.  Va.  466,  15  S.  E. 
93;  Dewing  v.  Button,  40  W.  Va.  521,  21 
S.  E.  780;  Hutton  v.  Deu>ing,  42  W.  Va. 
691,  26  S.  E.  197;  Dewing  v.  Hutton,  48 
W.  Va.  576,  37  S.  E.  670;  and  Camden  v. 
Dewing,  47  W.  Va.  310,  81  Am.  St.  Rep. 
797,  34  S.  E.  911.  The  principal  actors  in 
•all  this  comedy  of  errors,  of  which  this 
seems  to  be  the  last  scene  or  postlude,  are 
A.  H.  Winchester,  Elihu  Hutton,  Bernard 
J.  Butcher,  and  C.  P.  Dorr,  plaintiff,  act- 
ing as  attorneys  and  agents  for  Dewing 
&  Sons  and  Johnson  N.  Camden,  defend- 
ant. A.  H.  Winchester  was  the  confiden- 
tial and  secret  agent  of  Dewing  &  Sons, 
of  Kalamazoo,  Michigan,  sent  into  the 
ft5  L.  R.  A. 


state  of  West  Virginia  to  buy  timber  lands 
for  his  principals.  When  it  came  to  pur- 
chasing what  is  known  as  the  "Gauley 
lands"  he  took  into  partnership  with  him 
Elihu  Hutton  and  Bernard  L.  Butcher.  This 
partnership,  finding  Mr.  Camden,  the  de- 
fendant, engaged  in  taking  options  upon 
and  acquiring  lands  in  the  Gauley  region, 
where  they  designed  to  make  their  pur- 
chases, entered  into  a  contract  with  the 
defendant,  for  the  purpose  of  avoiding  com- 
petition and  securing  their  lands  at  a  vei-y 
low  rate,  that  if  he  would  turn  over  to 
them  his  options,  and  abandon  the  region  to 
them,  th^  would  purchase  for  him  certain 
large  tracts  of  land  containing  13,366  acres, 
now  involved  in  the  suit,  and  lying  within 
what  is  known  as  the  "Caperton  survey," 
and  charge  him  therefor  only  the  actual 
price  and  expense  of  obtaining  the  same. 
Mr.  Winchester  employed  the  plaintiff  as 
attorney  and  agent  to  assist  in  buying  and 
securing  the  title  to  these  lands,  both  for 
the  partnership  and  for  the  defendant.  He 
was  fully  aware  that  these  lands  were  be- 
ing purchased  for  the  defendant.  The  de- 
fendant faithfully  complied  with  his  part- 
nership contract,  and  the  partnership,  by 
reason  thereof,  with  the  aid  and  assistance 
of  their  attorney,  the  plaintiff,  were  en- 
abled to  purchase  in  this  Gauley  region 
about  55,000  acres  of  land,  including  de- 
fendant's, at  a  little  more  than  $1  per  acre. 
Excluding  their  purchases  for  defendant, 
they  amounted  to  over  40,000  acres.  After 
these  purchases  were  completed.  Butcher 
having  withdrawn  from  the  partnership, 
Dewing  &  Sons  take  the  place  of  Winches- 
ter, pay  the  purchase  money  for  these  lands, 
and  then  buy  out  Hutton  by  agreeing  to 
pay  him  the  rate  of  50  cents  per  acre. 
William  S.  Dewing,  acting  in  behalf  of 
Dewing  &  Sons,  agreed  to  take  the  place 
of  Winchester,  and  to  carry  out  all  agree- 
ments, contracts,  and  understandings,  in 
good  faith,  of  the  former  partnership.  Hav- 
ing purchased  Hutton's  interest,  Dewing  & 
Sons  insisted  that  all  these  lands  should 
be  conveyed  to  them,  and  that  they  would 
hold  the  defendant's  lands  in  trust  for  him, 
and  to  be  conveyed  to  him  on  payment  of 
the  purchase  money  and  expenses.  The 
plaintiff,  not  having  been  paid  for  his  serv- 
ices in  full  by  Winchester,  sued  Dewing  & 
Sons  for  the  balance  due  him,  and  obtained 
a  decree  therefor  amounting  to  $7,100, 
whicn  decree  was  affirmed  by  this  court. 
The  defendant,  not  having  received  his  por- 
tion of  the  lands  according  to  his  contract, 
and  having  learned  that  the  title  thereto 
had  been  invested  in  Dewing  &  Sons,  de- 
manded the  same  from  Dewing  &  Sons,  and, 
they  refusing  to  convey  the  same,  was  pre- 
paring to  institute  suit  to  enforce  the  con- 
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tract  between  himself  and  Winchester,  Hut- 
ton,  and  Butcher,  and  of  which  they  and 
Dewing  &  Sons  had  received  the  full  bene- 
fit, enabling  them  to  make  thousands  of 
dollars  that  they  might  not  otherwise  have 
made.  The  plaintiiff,  being  employed  by 
Winchester,  Hutton,  and  Butcher  to  as- 
sist them  as  agent  and  attorney  in  carry- 
ing out  their  contract  with  and  for  the 
defendant,  and  having  received  a  handsome 
compensation  for  his  services  in  behalf  of 
the  defendant,  approached  the  defendant  in 
company  with  Mr.  Hutton,  and  proposed 
to  the  defendant,  to  use  his  own  language: 
"If  you  will  give  me  $2  an  acre,  I  will  see 
that  you  get  the  facts  sufficient  to  recov- 
er this  land," — ^meaning  the  land  that  he 
had  assisted  Mr.  Winchester,  Mr.  Hutton, 
and  Mr.  Butcher  in  acquiring  for  the  de- 
fendant, and  for  which  service  he  had  been 
paid  by  Dewing  &  Sons.  According  to  the 
plaintiff's  testimony,  the  defendant  replied 
to  this  proposition:  "Other  people  are  in- 
terested with  me,  and  I  would  have  to  pay 
the  purchase  money,  and  I  will  give  you  $1 
an  acre  for  all  the  land  I  will  recover  in  a 
case  of  that  kind."  He  says,  "I  will  take 
it."  Plaintiff  then  told  Mr.  Hutton,  in  de- 
fendant's presence,  that  he  would  give  him 
one  half  the  amount  if  he  would  aid  him, 
to  which  Mr.  Hutton  assented.  This  is 
the  contract  on  which  this  suit  is  brought. 
It  is  simply  an  agreement  by  an  attorney 
to  furnish  the  facts  to  secure  a  recovery, 
provided  he  receives  compensation  propor- 
tionate to  such  recovery.  It  is,  in  other 
words,  a  proposition  by  defendant's  agent 
and  attorney  to  furnish  him  information 
that  this  agent  and  attorney  had  acquired 
while  acting  as  his  agent  in  procuring  these 
same  lands  for  him,  and  for  which  he  had 
received  full  compensation,  but  which  had 
not  vested  according  to  contract,  such  in- 
formation to  be  used  in  completing  such 
contract  according  to  the  true  tenor  and 
effect  thereof. 

This  proposition  is  innocent  enough  in  it- 
self, but  it  has  no  consideration  to  support 
it.  This  information,  possessed  by  his 
agents  and  acquired  by  them  in  complying 
with  this  very  contract,  belonged  to  the  de- 
fendant as  a  matter  of  law,  and  these 
agents  had  no  right  to  charge  him  therefor, 
or  make  merchandise  thereof  at  his  expense. 
It  may  be  said  that  the  agency,  especially 
that  of  Dorr,  was  at  an  end.  Agency  never 
ceases,  in  so  far  as  the  knowledge  and  infor- 
mation acquired  by  the  agent  in  carrying 
out  the  same  is  concerned,  until  the  con- 
tract which  rendered  the  agency  necessary 
is  fully  consummated,  or  the  purpose  which 
gave  rise  to  the  agency  has  been  attained. 
While  Dorr  was  not  a  party  to  the  contract, 
nor  obligated  to  see  that  it  was  fully  carried 
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out,  yet,  having  been  employed  by  Winches- 
ter as  attorney  and  agent  to  aid  in  carrying 
it  out,  to  the  full  extent  and  scope  of  his 
employment,  he  became  as  fully  the  defend- 
ant's agent  as  Winchester,  Hutton,  and 
Dewing,  and  the  information  thus  acquired 
by  law  belonged  to  his  principal  without 
money  or  reward  other  than  he  had  already 
received  for  his  services  rendered.  A» 
shown  in  evidence,  the  only  testimony  that 
Dorr  proposed  to  produce  besides  his  own^ 
for  which  he  had  no  right  to  charge,  was 
that  of  Winchester,  Hutton,  and  Butcher, 
defendant's  agents  to  carry  out  this  very 
contract,  all  of  whom  were  under  obligation, 
and  had  been  fully  compensated,  to  see  that 
it  was  consummated.  Therefore,  neither  the 
testimony  of  plaintiff  nor  of  these  other 
agents,  furnishes  any  consideration  for 
plaintiff's  alleged  contract. 

''Assumpsit  will  not  lie  to  recover  money 
promised  for  doing  that  which  it  was  the 
parties'  duty  to  do  without  reward,  for  it  is 
extortion  and  illegal."  "So  this  action,  be- 
ing an  equitable  one,  cannot  be  supported 
where  the  assumpsit  arises  from  an  imcon- 
scientious  demand."  2  Tucker,  134,  135.  In 
obtaining  these  lands  for  the  defendant. 
Dewing  &  Sons,  Winchester,  Hutton,  Butch- 
er, and  Dorr  all  acted  as  agents  for  the  de- 
fendant and  received  compensation  therefor, 
and  now  Dorr,  one  of  these  agents,  demands 
a  further  compensation  to  furnish  the  nec- 
essary information  growing  out  of  the 
agency  to  enable  the  principal  to  compel 
the  other  agents  to  fulfil  the  contract  under 
which  they  were  all  acting.  This  is  an  un- 
conscientious demand  unsustained  by  a  good 
legal  consideration.  6  Am.  &  Eng.  Enc  Law, 
2d  ed.  p.  752.  Not  only  is  this  true,  but 
this  alleged  contract  was  obtained  by  open 
collusion  between  Dorr  and  Hutton,  both 
of  whom  had  been  acting  «s  agents  for  the 
defendant  and  under  contract  to  secure 
these  lands  for  him.  By  open  collusion  I 
mean  they  went  together  into  the  defend- 
ant's presence,  and,  while  the  proposition 
was  not  made  jointly  to  him,  yet  he  was 
informed  that  Hutton  was  to  participate 
in  the  additional  compensation  to  the  ex- 
tent of  one  moiety  thereof.  Hutton  had  all 
the  information  the  defendant  needed,  and 
he  was  under  legal  obligation  to  furnish 
it  to  him,  and  to  see  that  he  obtained  the 
title  to  his  lands  from  the  parties  whom 
Hutton  had  constituted  trustee  thereof  for 
defendant's  benefit,  and,  if  it  took  any  ad- 
ditional compensation  to  obtain  the  lands, 
Hutton  was  in  duty  bound  to  pay  it  in  or- 
der to  carry  out  the  contract  in  good  faith. 

All  the  knowledge  of  the  agent  belong  to- 
the  principal,  and  he  has  no  right  to  use  it 
for  his  own  benefit  to  extort  money  or  other 
thing  from  his  principal.     1   Perry,  Tr.  § 
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206.  This  same  rule  applies  to  attorneys 
at  law.  In  1  Perry  on  Trusts,  §  202,  it  is 
said:  "The  client  is  so  completely  in  the 
hands  of  the  attorney  in  relation  to  the 
subject-matter  of  litigation  that  it  would 
be  almost  impossible  for  him  to  enter  into 
a  free  and  fair  contract  in  regard  to  it. 
.  .  .  This  disability  of  an  attorney  con- 
tinues as  long  as  the  relation  of  attorney 
and  client  continues,  and  as  much  longer 
as  the  influence  of  the  relation  can  be  sup- 
posed to  extend.  If  the  relation  has  ceased, 
but  the  influence  of  the  relation  continues 
to  affect  the  minds  of  the  parties,  all  con- 
tracts made  under  the  influence  will  be 
avoided."  Also,  in  §  206:  "Whatever  an 
agent  may  be  employed  to  do,  he  cannot  use 
his  position,  nor  the  knowledge  obtained  by 
his  employment,  to  obtain  a  bargain  from 
his  principal."  If  he  does,  such  bargain 
will  be  held  invalid  for  undue  influence. 
27  Am.  &  Eng.  Enc.  Law,  p.  477.  In  the 
present  case,  the  plaintiff  and  Button,  hav- 
ing been  agents  to  acquire  these  lands  for 
the  defendant,  and  without  giving  him  the 
information  with  regard  to  the  lands  he 
was  entitled  to  have  through  Dorr  alone, 
advised  the  defendant  they  had  the  neces- 
sary information  to  acquire  these  lands  for 
him,  which  he  had  already  fully  compen- 
sated them  for  acquiring,  if  he  would  agree 
to  pay  Dorr  $1  per  acre  for  every  acre  re- 
covered, to  be  divided  between  himself  and 
Hutton.  By  this  proposition,  under  the  cir- 
cumstances, defendant  was  placed  in  a  very 
unfair  position.  He  knew  his  case  de- 
pended upon  the  evidence  of  these,  his 
agents,  together  with  his  other  two  agents. 
Butcher  and  Winchester,  to  some  extent  at 
least,  unknown  to  the  defendant.  If  he  re- 
jected their  proposal  outright,  they  could 
give  him  much  trouble,  and  probably  suc- 
ceed, if  they  made  up  their  minds  to  do  so, 
in  depriving  him  of  his  lands  altogether. 
They  seemingly  already  having  broken  faith 
with  him,  he  was  placed  in  the  quandary  of 
accepting  an  unjust  contract  or  of  running 
the  risk  of  losing  his  lands,  and  he  might 
have  been  thereby  driven  to  say  such  things 
as  led  them  to  believe  that  he  accepted 
their  proposition,  and  which,  as  between 
strangers  dealing  at  arm's  length,  would 
make  a  valid  contract. 

Subagentcf  and  assistant  attorneys  are  the 
agents  and  attorneys  of  the  principal  and 
client,  it  matters  not  by  whom  they  are  em- 
ployed, and  are  subject  to  all  the  obliga- 
tions of  agency  or  attorneyship  toward 
their  principal  or  client,  in  so  far  as  the 
information  acquired  by  them  during  the 
exercise  of  the  agency  is  concerned.  Neither 
agents  nor  attorneys  can  withhold  informa- 
tion acquired  by  virtue  of  and  in  the  dis- 
charge of  the  duties  of  such  agency  or  at- 
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tomeyship,  and  use  it  for  the  purpose  of 
extorting  from  principal  or  client,  to  whom 
such  information  belongs  as  a  matter  of 
right  and  law,  an  increased  compensation 
for  doing  that  for  which  they  had  already 
been  fully  compensated. 

It  may  be  urged  that  there  is  included  in 
the  contract  the  future  service  of  Dorr  as 
attorney,  as  Mr.  Hutton  says,  in  setting  up 
the  proof  and  getting  the  same  in  shape  so 
a  recovery  might  be  had,  which  would  fur- 
nish a  sufficient  consideration  to  sustain  the 
contract  for  a  contingent  fee.  In  6  Am.  & 
Eng.  Enc.  Law,  2d  ed.  p.  827,  the  principle 
of  law  governing  contingent  fees  is  given 
as  follows:  "It  may  be  stated  as  a  well- 
grounded  rule  that  a  contract  for  a  contin- 
gent fee  must  be  made  in  good  faith,  u&er- 
rima  fides,  without  suppression  or  reserve 
of  fact  or  apprehended  difficulties,  or  undue 
influence  of  any  sort  or  degree;  and  the 
compensation  bargained  for  must  be  abso- 
lutely just  and  fair,  so  that  the  transaction 
is  characterized  throughout  by  all  good 
faith  to  the  client."  Where  an  attorney 
suppresses  the  facts  of  the  case,  or  uses 
any  unfairness  in  securing  a  contract  of 
this  character,  it  will  be  held  invalid,  and, 
if  he  has  rendered  any  service  in  carrying 
out  such  contract,  he  will  be  remitted  to  a 
recovery  on  a  quantum  meruit.  Cheater 
County  V.  Barber,  97  Pa.  465;  Stewart  v. 
Houston  d  T.  C.  R.  Co.  62  Tex.  248.  A 
contingent  fee  is  only  permitted  to  attor- 
neys as  reward  for  skill  and  diligence  exer- 
cised in  the  prosecution  of  doubtful  and  lit- 
igated claims,  and  is  not  allowed  for  the 
rendition  of  mere  minor  services  which  any 
layman  or  inexperienced  attorney  might 
perform.  It  is  the  skill,  diligence,  ability, 
experience,  judicial  knowledge,  and  judg- 
ment of  the  attorney  that  is  thereby  re- 
warded, and  the  performance  of  duties  that 
require  no  such  qualities  is  wholly  insuffi- 
cient to  sustain  such  fee,  as  the  true  meas- 
ure of  such  services  can  be  ascertained  on  a  • 
quantum  meruit. 

The  evidence  of  this  case  clearly  shows 
that  the  only  duty  the  plaintiff  was  to  per- 
form was  to  furnish  the  evidence  of  him- 
self, Winchester,  Butcher,  and  Hutton,  and 
the  record  and  decision  in  the  case  of  Cam- 
den  V.  Dewing  shows  the  case  wholly  de- 
pended on  the  evidence  of  Winchester, 
Butcher,  and  Hutton,  all  of  whom  were  un- 
der obligation  to  the  defendant,  as  his  fully 
compensated  agents,  to  furnish  him  their 
evidence  free  of  charge  or  compensation  of 
any  kind  whatsoever.  It  is  therefore  clear 
from  the  proofs  that  the  plaintiff  did  noth- 
ing requiring  skill,  diligence,  experience, 
ability,  legal  knowledge,  or  judgment,  en- 
titling him  to  a  contingent  fee  for  legal 
services,  and,  as  before  seen,  the  contract. 
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if  entered  into  at  all,  was  coerced  from  the 
defendant  by  the  unfair  advantage  taken 
of  him  by  his  agents  withholding  from  him 
information  that  belonged  to  him. 

This  brings  forward  for  consideration  the 
question  as  to  whether  the  contract  as  al- 
leged is  supported  by  a  preponderance  of 
the  evidence.  To  constitute  a  contract  there 
must  be  free,  mutual  assent.  7  Am.  &  Eng. 
Enc.  Law,  2d  ed.  p.  110.  As  heretofore 
shown,  defendant  was  placed  in  an  unfair 
position  by  the  proposers,  and  was  not  deal- 
ing with  them  at  arm's  length.  Even  with 
this  unfairness  it  is  hard  to  say  that  he  as- 
sented to  the  proposition  made  by  one  of 
them.  The  beneficiaries,  plaintiff  and  Hut- 
ton,  say  that  he  did.  He  denies,  and  says 
he  did  not,  but  answered  them  diplomati- 
cally by  referring  them  to  his  attorney,  Mr. 
Mollohan,  who  had  been  engaged  to  manage 
the  suit  for  him.  The  beneficiaries  say  that 
after  he  accepted,  and  while  they  were  con- 
sidering the  matter  as  to  whether  he  should 
sign  the  writing  prepared  by  the  plaintiff, 
Mr.  Mollohan  came  in,  and  the  matter  was 
referred  to  him,  and  he  advised  against  sign- 
ing any  writing,  for  the  reason  that  they 
would  all  have  to  be  witnesses  in  the  case, 
and  it  would  be  dangerous  for  them  to  have 
such  contract  brought  out  in  evidence.  Mr. 
Mollohan  is  an  attorney  of  skill  and  abil- 
ity, of  long  experience  and  high  standing 
in  his  profession.  He  testifies  that,  when 
the  plaintiff  offered  to  show  him  the  writ- 
ing, he  refused  to  have  anything  to  do  with 
it,  and  advised  the  beneficiaries  that  such 
contract  was  not  legal,  and  he  then  went 
and  advised  his  client  not  to  enter  into  or 
make  any  such  contract.  On  such  points, 
the  beneficiaries  on  one  side,  and  the  de- 
fendant and  his  attorney  on  the  other, 
plainly  contradict  each  other,  while  the 
facts  and  circumstances  plainly  preponder- 
ate in  favor  of  the  latter. 

The  plaintiff  in  his  evidence,  in  detailing 
his  conversation  with  the  defendant,  starts 
out  with  the  idea  that  the  defendant  knew 
nothing  about  the  matter,  while  the  fact  is 
at  least  presumable  that  he  had  full  infor- 
mation from  his  agents,  Winchester,  Butch- 
er, and  Hutton,  all  about  the  matter,  and, 
if  he  did  not,  Hutton  was  in  position  to  fur- 
nish him,  and  was  in  duty  bound  to  do  so, 
such  information  at  any  time  demanded. 
All  he  needed  to  sustain  his  case  was  for 
Winchester,  Butcher,  and  Hutton  to  stand 
by  him,  and  he  had  other  lawyers  to  per- 
form the  heavy  legal  duties  of  his  case. 
Hence  there  was  not  the  least  necessity  for 
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him  to  enter  into  such  contract,  unless  it 
was  to  prevent  his  agents  from  becoming 
false  to  him.  He  was  afraid  of  his  agents, 
and  therefore  he  had  to  treat  them  diplo- 
matically. It  is  therefore  very  plain  that 
both  Mr.  Mollohan  and  Mr.  Camden,  the  de- 
fendant, testified  fully  to  the  truth  of  the 
transaction  as  they  understood  it,  and  the 
facts  and  circumstances  bear  them  out. 
Nor  can  we  say  that  the  beneficiaries  testi- 
fied falsely,  though  contradicted.  They 
went  to  the  defendant  to  secure  a  certain 
contract  from  him  for  the  information  they 
had  acquired  about  his  business.  He  treat- 
ed them  diplomatically.  From  his  diplo- 
macy they  may  have  inferred  assent  to  their 
proposition. 

But  such  inference  on  the  consideration 
proposed  will  not  justify  or  sustain  a  con- 
tract for  a  contingent  fee,  although  it 
might  sustain  an  action  for  services  ren- 
dered by  reason  thereof  upon  a  quantum 
meruit.  It  is  therefore  very  plain  that 
plaintiff  is  not  entitled  to  recover  on  the 
special  count  under  an  express  contract  for 
a  contingent  fee,  as  set  out  in  his  declara- 
tion, and  which  he  has  endeavored  to  sus- 
tain in  his  evidence,  but  he  may  be  entitled 
to  recover  under  a  general  count  for  the 
value  of  the  services  actually  rendered  by 
him.  Such  invalid  contract  furnishes  no 
criterion  as  to  the  amount  that  plaintiff 
will  be  entitled  to  recover,  if  anything.  6 
Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  828. 

From  what  has  been  said,  it  is  plain  that 
the  court  instructed  the  jury  under  a  mis- 
taken view  of  the  law,  as  applicable  to  the 
facts;  and  the  court  should  have  sustained 
the  motion  of  the  defendant  to  exclude  the 
evidence,  and  direct  a  verdict  for  the  de- 
fendant on  the  grounds  that  it  did  not  sus- 
tain the  special  contract  set  out  in  the  dec- 
laration, nor  as  set  forth  in  the  bill  of 
particulars.  The  circuit  court  therefore 
committed  no  error  in  setting  aside  the  ver- 
dict of  the  jury  and  in  granting  the  defend- 
ant a  new  trial.  As  the  plaintiff  cannot  re- 
cover on  his  alleged  contract  for  a  contin- 
gent fee,  this  court  would  probably  be  Jus- 
tified in  entering  a  judgment  for  the  de- 
fendant were  it  not  that  the  plaintiff  may 
be  entitled  to  recover  in  this  action,  on 
proper  allegations  and  proofs,  for  the  actual 
services  rendered  by  him  imder  his  invalid 
contract,  or  attempt  to  make  a  contract,  be- 
ing the  actual  services  rendered  by  him  for 
the  defendant,  and  of  which  the  defendant 
enjoyed  the  benefit. 

The  judgment  is  therefore  affirmed. 
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H.  P.  SMEAD  et  al,  Appta., 

V. 

D.  W.  CHANDLER  &  COMPANY. 
(71  Ark.  505.) 

1.  A  deed  of  trust  to  secure  debts  exe- 
cuted by  a  corporation  at  its  domlcll 

in  one  state  will,  as  to  its  nature,  character, 
and  interpretation,  be  governed  by  the  laws 
of  that  state,  although  it  involves  choses  in 
action  in  another  state  where  the  corporation 
is  doing  business,  and  In  whose  courts  the 
Interpretation  of  the  instrument  Is  called  in 
question. 

2.  A  deed  of  trust  to  pay  debts  is  a 
inort«a«e»  and  not  an  assignment  for 
benefit  of  creditors,  where  it  is  not  the  in- 
tention of  the  parties  to  devest  the  debtor  of 
the  title,  or  to  make  an  appropriation  of  the 


property  affected  to  the  raising  of  a  fund  to 
pay  debts. 

8.  IVbetlier  or  not  a  valid  lien  bas 
been  created  by  an  execution  of  a 
mortirave  by  a  corporation  at  its  domlcll 
upon  a  chose  in  action  located  in  another 
state,  where  the  action  Is  brought  to  enforce 
it,  depends  upon  the  law  of  the  latter. 

4.  Gamlsbment  of  a  debt  vrblcb  bas 
been  dellTered  to  attorneys  for  col- 
lection, and  for  which  a  receiver  has  been 
appointed,  will  take  precedence  of  a  deed 
granting  it  in  trust  for  creditors,  previously 
executed  by  the  creditor  but  subsequently  re- 
corded, which  has  the  force  of  a  mortgage, 
where,  by  statute,  such  mortgage  does  not 
•become  binding  against  creditors  until  It  is 
recorded  in  the  county  where  the  property  is 
situated. 

(June  6,  1003.) 


NoTB. — Transfer  of  property  out  of  the  state 
hy  hankruptcy  or  insolvency  proceedings  or 
assignment  for  creditors, 

I.  Voluntary  assignments, 

a.  When  assignment  regarded  as   volun- 

tary, 353. 

b.  Discrimination  between  residents   and 

nonresidents,  generally,  854. 

c.  When  foreign  assignment  not  opposed 

to  lea  rei  sites  et  fori,  855. 

d.  licw    determining   validity    of   assign- 

ments, 

1.  Personal  property, 

(a)  General  rule,  368. 

(b)  Formal  validity,  858. 

(c)  yotice;  record;  taking  pos- 

session, 358. 

(d)  Preferences,  860. 

(e)  Exemptions,  862. 

(f)  Assignment      hy      corpora- 

tion, 862. 

2.  Real  property,  862. 

e.  Law    determining    assignee's    right    to 

avoid  p'audulent  transfers  and  con- 
veyances, 865. 

f.  As  to   effect   of  assignment  to   avoid 

previous  attachment  or  transfer,  865. 
gi  As  between  law  of  assignor's  domioU 
and  tTiat  of  place  where  assignment 
made,  865. 
II.  Assignments  under  insolvency  or  "bankrupt- 
cy statutes. 

a.  General  rule,  866. 

b.  Choses  in  action,  867. 

c.  Discrimination   between  residents   and 

nonresidents,  868. 

d.  Right  of  assignee  to  sue  in  other  state. 


1.  Voluntary  assignments. 
a.  When  assignment  regarded  as  voluntary. 

Cases  upon  the  extraterritorial  effect  of  re- 
ceivership proceedings  are  not  included  in  this 
note.  See,  as  to  that  subject,  note  to  Gilman 
V.  Hudson  River  Boot  &  Shoe  Mfg.  Co.  28  L.  R. 
A.  52. 

As  shown  in  the  note  to  Long  v.  Forrest,  28 
L.  R.  A.  38.  foreign  assignments  in  invitum,  by 
operation  of  an  insolvency  or  bankruptcy  stat- 
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ute,  are  governed,  with  respect  to  their  extra- 
territorial effect,  by  different  principles  than 
voluntary  assignments  for  the  benefit  of  cred- 
itors. The  question  sometimes  arises  to  which 
one  of  these  two  classes  a  particular  assign- 
ment is  to  be  referred. 

A  conveyance  of  the  property  of  a  corpora- 
tion to  a  receiver,  under  a  decree  which  three 
fourths  of  its  shareholders  had  sought,  and 
none  opposed,  Is  to  be  deemed  voluntary  for  the 
purpose  of  determining  its  effect  on  the  title 
of  personal  property  in  another  state.  Ward 
V.  Connecticut  Pipe  Mfg.  Co.  71  Conn.  345,  42 
L.  R.  A.  706,  71  Am.  St.  Rep.  207,  41  Atl. 
1057. 

But  the*  rule  that  a  voluntary  assignment 
for  creditors  is  valid  in  other  states  when  up- 
held by  the  law  of  the  domlcll  of  the  owner  does 
not  apply  to  an  assignment,  which,  though  vol- 
untarily made,  is  made  under  a  statute  which 
provides  for  the  discharge  of  the  debts  of  all 
creditors  who  accept  any  dividends  under  the 
assignment,  or  otherwise  participate  therein; 
but  such  an  assignment  is  to  be  treated  as  a 
transfer  in  invitum  under  the  insolvency  or 
bankrupt  laws.  Barth  v.  Backus,  140  N.  T. 
230,  28  L.  R.  A.  47,  87  Am.  St.  Rep.  545,  35 
N.  E.  425.  The  assignment  in  this  case  was 
made  under  the  Wisconsin  statute. 

An  assignment  for  creditors,  voluntarily  made 
under  the  Wisconsin  statute,  which  provides 
that  every  creditor  residing  within  or  without 
the  state,  who  shall  accept  a  dividend  or  par- 
ticipate in  any  way  in  the  proceedings  shall 
be  bound  by  the  order  discharging  the  assignor 
from  his  debts,  will  not  carry  the  title  to  per- 
sonal property  of  the  assignor  in  another  state,  ■ 
since  such  provision  is,  in  its  essential  fea- 
tures, a  bankrupt  law,  and  can  be  given  no  ex- 
traterritorial effect.  Segnitz  v.  Garden  City 
Bkg.  &  T.  Co.  107  Wis.  171,  50  L.  R.  A.  827, 
81  Am.  St.  Rep.  830,  83  N.  W.  327.  The  prop- 
erty involved  was  a  deposit  to  the  credit  of  the 
assignor  in  a  bank  in  Illinois,  the  bank  claim- 
ing the  right  to  apply  it  to  notes  of  the  as- 
signor held  by  it. 

An  assignment  for  creditors,  made  in  Wis- 
consin by  u  corporation  domiciled  in  that  state, 
under  the  law  of  Wisconsin,  which  provides  for 
a  discharge  of  the  assignor  from  his  debts,  and 
declares  that  the  discharge  shall  be  effective 
23 


SH 


Abkamsas  Supreme  Couht. 


June. 


APPEAL  hy  the  garnishees  and  claimant 
from  a  judgment  of  the  Circuit  Court 
for  Columbia  County  in  favor  of  plaintiff  in 
a  proceeding  brought  to  reach  a  debt  owing 
to  the  J.  F.  Crawford  Lumber  Company  by 
the  Creel  Lumber  Company  which  was  al- 
leged to  be  applicable  to  the  claim  of  the 
plaintiff.     Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  W.  Matson.  and  Smead  Sc 
Powellt  for  appellants : 

Where  an  instrument  is  made  to  secure 
the  payment  of  a  debt,  with  the  right  se- 
cured  to  the  parties  executing  it  to  redeem 
the  property  therein  described  by  payment 
of  the  debt  before  the  sale  under  the  instru- 
ment, it  is  in  law  a  mortgage. 

Both  the  deed  of  trust  and  assignment  are 


Missouri  contracts,  and  will  be  construed  and 
governed  by  the  laws  of  that  state  in  foroo 
at  the  time  of  their  execution. 

Bishop,  Contr.  S8  1370,  1373;  Clark, 
Contr.  p.  502;  Lawson,  Contr.  S  347;  Jones, 
Chat.  Mortg.  pp.  299-301;  Cobbey,  Chat. 
Mortg.  §  475;  3  Am.  &  Eng.  Enc.  Law,  p. 
542,  and  notes ;  Scudder  v.  Union  If  at.  Bank^ 
91  U.  S.  406,  23  L.  ed.  245;  Ringgold  v, 
Neukirk,  3  Ark.  96;  MoQuire  v.  Neickirk, 
6  Ark.  142;  Jordan  v.  Thornton,  7  Ark.  231, 
44  Am.  Dec.  646 ;  Oraoie  v.  Sandford,  9  Ark. 
233;  Pryor  v.  Wright,  14  Ark.  189;  Moore 
V.  Clopton,  22  Ark.  125;  Parsel  v.  Barnes, 
26  Ark.  261;  Parrott  v.  Nimmo,  28  Ark. 
351;  Hall  v.  iHllow,  31  Ark.  32;  Bowles  v. 
Eddy,  33  Ark.  645;  White  v.  Friedlander^ 
36  Ark.  52;  Wallis  v.  Lehman,  36  Ark.  669; 


as  against  all  creditors  residing  In  the  state, 
and  such  as  reside  outside  of  the  state  who 
have  proved  their  claims  against  the  Insolvent 
debtor,  or  otherwise  participated  in  the  estate, 
will  not  be  treated  as  a  voluntary  assignment 
for  the  purpose  of  giving  it  effect  to  transfer 
or  convey  property  In  another  state;  and  such 
an  assignment  Is  ineffectual  for  that  purpose, 
even  as  against  creditors  who  are  nonresidents 
of  the  latter  state.  Townsend  v.  Coxe,  151 
III.  62.  87  N.  B.  689.  Real  property  only  was 
involved  in  this  case,  but  the  foregoing  state- 
ment clearly  applies  to  personal,  as  well  as 
real,  property.  The  attaching  creditors  were 
residents  of  Pennsylvania  and  New  York,  but 
the  role  would  undoubtedly  have  been  applied 
even  if  they  had  been  residents  of  Wisconsin. 

An  assignment  executed  in  Minnesota  by  a 
Minnesota  corporation  pursuant  to  the  general 
assignment  law  of  that  state,  which  limits  the 
distribution  of  the  insolvent  debtor's  property 
to  such  of  his  creditors  as  shall  file  releases  of 
their  demand,  d  -es  not  pass  personal  property 
situated  in  Massachusetts  as  against  creditors 
resident  In  New  York,  who,  subsequently  to  the 
assignment,  seize  the  property  upon  attachment 
against  the  Insolvent  corporation.  Security 
Trust  Co.  V.  Dodd,  178  U.  8.  624.  43  U  ed. 
835.  19  Rup.  Ct.  Rep.  546.  The  decision  Is 
upon  the  gr<  und  that  such  statute  is.  In  sub- 
stance and  effect,  an  Insolvent  law,  and  Is 
operative  as  to  property  in  another  state  only 
so  far  as  the  courts  of  that  state  choose  to  re- 
spect it. 

McClure  v.  Campbell,  71  Wis.  350.  5  Am.  St. 
Kep.  220.  37  N.  W.  843,  also  holds  that  the 
Minnesota  statute  is  in  effect  a  bankrupt  act. 
and  that  an  assignment  thereunder  does  not 
operate  to  pass  the  title  to  personal  property 
in  Wisconsin.  So  far  os  appears;  the  assign- 
ment was  made  upon  the  debtor's  own  motion. 

Whitman  v.  Mast,  B.  &  B.  Co.  11  Wash.  318. 
48  Am.  St.  Rep.  874.  39  Tac.  649.  however, 
holds  that  an  assignment  for  the  benefit  of 
creditors,  made  under  the  provisions  of  the 
insolvency  statute  of  Mlnnes'  ta,  is  a  voluntary 
assignment  when  made  upon  the  motion  of  the 
debtor  himself,  and  will  pass  the  personal  prop- 
erty of  tht  debtor  In  Washington  to  the  as- 
signee as  against  a  subsequent  attaching  credit 
or  who  is  a  resident  of  Missouri,  notwithstand- 
ing that  such  statute  requires  creditors  to  file 
releases  of  their  demands. 

The  statute  of  Tennessee,  declaring  that  any 
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Instrument  or  transfer  by  an  insolvent  debtor 
Mf  all  his  property  for  the  benefit  of  certain 
creditors  shall  be  Illegal,  and  the  property  shall 
l)e  distributed  liro  rata  amongst  all  the  debtor'* 
creditors.  Is,  In  effect,  an  Insolvent  law  which, 
has  no  extraterritorial  operation,  and  therefore 
does  not  apply  to  a  sale  by  a  resident  of  Ten- 
nessee to  another  resident  of  that  state,  of  per- 
sonal property  situated  in  Mississippi.  Toof  v. 
Miller,  73  Miss.  756,  19  So.  577.  In  this  case 
it  was  held  that  the  transfer  was  good  aa 
against  a  subsequent  attaching  creditor. 

So,  Catlln  V.  Wilcox  Sllver-Plate  Co.  123  Ind. 
477,  8  L.  R.  A.  62.  18  Am.  St.  Rep.  338,  24 
N.  B.  250,  held  that  a  general  deed  of  assign- 
ment to  a  receiver,  executed  by  a  partQershlp> 
in  another  state  pursuant  to  a  decree  of  the 
court  of  that  state,  would  not  be  regarded  as  a 
voluntary  assignment  so  far  as  its  effect  upon 
personal  property  or  funds  in  another  state  was 
concerned ;  but  that  It  must  be  regarded  as  a 
transfer  in  invitum,  and  subject  to  the  prin- 
ciples declared  with  reference  to  such  trans- 
fers. 

b.  Discrimination  tetween  residents  and  non- 
residents, generally. 

For  earlier  cases,  see  note  to  Long  v.  Forrest, 
23  L.  R.  A.  83.  I.  a.  4.  5.  6. 
It  will  be  observed,  by  referring  to  the 
earlier  note,  that  many  of  the  cases.  In  deter- 
mining the  effect  of  an  assignment  made  in 
one  state  upon  real  or  personal  property  In  an- 
other, have  discriminated  in  favor  of  resident* 
of  the  latter  who  attached  the  property,  or  gar- 
nished a  resident  debtor  of  the  assignor  sub- 
sequently to  the  assignment,  and  against  at- 
taching or  garnishing  creditors  who  were  non- 
residents, whether  residents  of  the  state  where 
the  assignment  was  made  or  of  a  third  stale. 
The  extent  to  which  this  discrimination  haa 
been  carried  by  the  later  cases  will  presently 
be  shown.  The  right  to  make  this  discrimina- 
tion has  been  challenged  upon  constltutlonaT 
grounds.  Thus,  Belfast  Sav.  Bank  v.  Stowe,  34 
C.  C.  A.  229,  63  U.  S.  App.  14,  92  Fed.  100, 
held  that  such  discrimination  Is  contrary  to  the 
doctrine  of  Blake  v.  McClung,  172  U.  S.  289, 
43  L.  ed.  4.32,  19  Sup.  Ct.  Rep.  165,  which  held 
that  a  statute  of  Tennessee,  providing  that,  in 
the  distribution  of  the  assets  of  insolvent  cor- 
porations, residents  of  Tennessee  shall  have 
priority  over  simple  contract  creditors  who  are- 
nonresidents,    was   repugnant    to   the    Federal 
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Laird  v.  Hodges,  26  Ark.  366;  Robarda  v. 
Broton,  40  Ark.  423;  Howooti  v.  Kilhoum, 
44  Ark.  213;  Orider  v.  Driver,  46  Ark.  66; 
Parsons  Oil  Co,  v.  Boyeit,  44  Ark.  230; 
Bank  of  Harrison  v.  Oihson,  60  Ark.  269,  30 
S.  W.  39;  Tenny  v.  Porter,  61  Ark.  329,  33 
S.  W.  211;  State  Mut.  F.  Ins.  Asso.  v. 
Brinkley  Stave  d  Heading  Co.  61  Ark.  1,  29 
L.  R.  A.  712,  54  Am.  St.  Rep.  191,  31  S.  W. 
167. 

The  J.  F.  Crawford  Lumber  Company  had 
a  right,  by  deed  of  trust,  though  in  failing 
circumstances,  to  prefer  one  or  more  of  its 
creditors  over  others,  and,  in  so  doing,  thus 
to  secure  said  preferred  creditors  to  the  ex- 
clusion of  all  others. 

If  the  deed  of  trust  to  Frank  E.  Gates,  as 
trustee,  and  the  deed  of  assignment  to  Wil- 


liam E.  Hill  were  given  to  different  persons 
for  different  considerations,  not  executed  at 
the  same  time,  nor  relative  to  the  same  sub- 
ject-matter, nor  to  effectuate  the  same  ob- 
ject, nor  in  pursuance  of  a  contract  made  by 
the  grantees  jointly,  they  will  be  considered 
and  take  effect  as  separate  instruments. 

Foster  v.  Mullanphy  Planing  Mill  Co.  92 
Mo.  79,  4  S.  W.  260;  Schufeldt  v.  Smith, 
131  Mo.  280,  29  L.  R.  A.  830,  52  Am.  St. 
Rep.  628,  31  S.  W.  1039;  Brovmell  d  W. 
Car  Co,  V.  Barnard,  116  Mo.  667,  22  S.  W. 
503;  Wilson  v.  St.  Louis  d  S,  F.  R.  Co,  108 
Mo.  588,  32  Am.  St.  Rep.  624,  18  S.  W. 
286;  Knapp,  S.  d  Co.  v.  Stwndley,  45  Mo. 
App.  264 ;  Wa^goner-Oates  Mill.  Co.  v.  Zieg- 
ler-Zaiss  Commission  Co,  128  Mo.  473,  31  S. 
W.  28;  Butler  v.  Harrison  Land  d  Min,  Co. 


Constitution  upon  the  ground  that  it  withheld 
from  citixens  of  other  states,  as  such  and  be- 
caase  they  were  sach,  privileges  granted  to 
citizens  of  the  state  enacting  it. 

The  court.  In  Franzen  v.  Hutchinson,  94 
Iowa,  95,  62  N.  W.  608,  said  that  one  line  of 
cases  holds  that  a  voluntary  assignment,  valid 
according  to  tne  law  of  the  state  where  made, 
is,  as  to  personal  property  owned  by  the  as- 
signor, valid  everywhere;  another  class  holds 
that,  though  the  assignment  may  be  valid  where 
made,  yet,  if  invalid  by  the  law  of  the  state 
where  the  debts  are  located,  or  other  personal 
property  of  the  assignor  is  found,  the  assign- 
ment is  void  as  to  creditors  of  the  assignor 
resident  In  the  latter  state,  but  is  valid  as  to 
the  creditors  residing  in. other  states;  still  an- 
other class  holds  that,  where  a  foreign  assign- 
ment Is  Invalid,  according  to  the  law  of  the 
state  where  the  property  or  debt  is  situated, 
the  objection  may  be  raised  by  anyone,  whether 
residing  lu  the  state  of  the  suit  or  not.  The 
court  adoDted  the  rule  established  In  the  third 
class  of  cases.  The  rule,  as  there  stated,  seems 
to  be  applicable  to  voluntary  assignments  for 
creditors  without  any  insolvency  or  bankrupt 
features;  but  the  assignment  in  this  case  was 
made  under  a  Minnesota  statute,  which  makes 
the  release  of  the  assignor  a  condition  of  shar- 
ing In  the  proceeds  of  the  assigned  property ; 
and,  besides,  the  case  did  not  Involve  the  rights 
of  a  nonresident  creditor,  but  of  a  resident  who 
claimed  the  right  to  set  off,  against  an  Indebt- 
edness due  from  him  to  the  assignor,  certain 
claims  against  the  assignor  which  had  been 
assigned  to  him. 

In  Segnltz  v.  Garden  City  Bkg.  &  T.  Co.  107 
Wis.  171,  50  L.  R.  A.  327,  81  Am.  St.  Rep. 
830,  83  N.  W.  827,  the  court  said  that  the 
general  proposition  may  be  stated  that  a  vol- 
untary common- law  assignment  for  the  bene- 
fit of  creditors,  good  In  the  state  where  made, 
carries  ticie  to  personal  property  wherever  sit- 
uated;  and  cites  a  number  of  cases  to  that 
effect.  It  further  said  that.  In  Illinois,  Louis- 
iana, and  Maine,  and  possibly  some  other  states, 
the  rule  is  limited,  and  will  not  be  allowed  to 
prevail  as  against  creditors  of  the  assignor  re- 
siding in  those  states;  but  the  court  apparent- 
ly repudiated  such  qualification  of  the  rule, 
though  in  this  case  the  rule  was  not  applied 
because  of  the  bankruptcy  features  of  the  stat- 
ute under  wbich  the  assignment  was  made. 

6o,  the  court.  In  Barth  v.  Backus,  140  N.  Y. 
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230,  23  L.  R.  A.  47,  87  Am.  St.  Rep.  545,  35 
N.  E.  425,  infra,  which  expressly  repudiates  the 
distinction  so  far  as  assignments  under  in- 
solvency or  bankruptcy  laws  are  concerned, 
uses  language  indicating  that  It  should  also  be 
repudiated  as  applied  to  voluntary  assignments. 

c.  When  foreign  assignment  not  opposed  to  lex 
i-ei  sita  et  tori. 

For  earlier  cases,  see  note  to  Long  v.  Forrest, 
28  L.  R.  A.  33,  latter  part  of  I.  c,  8. 

As  pointed  out  In  the  earlier  note,  the  courts 
of  Illiools  and  Maine  have  carried  the  dis- 
crimination In  favor  of  resident  creditors  to  the 
extent  of  denying,  as  against  such  creditors, 
any  effect  to  a  foreign  voluntary  assignment 
for  creditors  valid  by  the  law  of  the  state 
where  made,  even  If  not  contrary  to  the  law 
or  public  policy  of  the  forum  (which  is  also 
the  place  where  the  property  Is  situated,  or 
where  the  debtor  of  the  assignor  Is  domiciled). 
This  doctrine  (which,  as  applied  to  assignments 
that  do  not  violate  the  law  or  public  policy  of 
the  forum,  Is  contrary  to  the  weight  of  author- 
ity In  other  states)  has  since  been  reasserted 
and  applied  In  Illinois  to  such  cases.  Thus,  in 
Woodward  v.  Brooks,  128  111.  222,  3  L.  R.  A. 
702.  20  N.  K.  685,  the  court  said :  "As  a  vol- 
untary foreign  assignment,  valid  in  the  state 
where  made.  Is  enforced  In  this  state  as  a  mat- 
ter of  comity,  our  courts  will  not  enforce  It  to 
the  prejudice  of  our  citizens  who  may  have  de- 
mands against  the  assignor.  It  Is  contrary  to 
the  policy  of  our  laws  to  allow  the  property  or 
funds  of  a  nonresident  debtor  to  be  withdrawn 
from  this  state  before  his  creditors  residing 
here  have  been  paid,  and  thus  compel  them  to 
seek  redress  in  a  foreign  Jurisdiction/*  The 
case  is  ohiter  on  this  point,  however,  aa  the 
creditor  claiming  against  the  assignment  was  a 
nonresident  of  Illinois. 

Courts  of  Illinois  will  not  enforce  a  volun- 
tai-y  assignment  as  against  a  domestic  cred- 
itor ^ho  garnishes  an  Indebtedness  due  to  the 
assignor,  since  the  enforcement  of  such  assign- 
ment Is  a  matter  of  comity  only.  Smith  v. 
I^imson  Bros.  184  III.  71,  56  N.  E.  387,  Affirm- 
ing 82  III.  App.  466.  It  seems  to  be  assumed 
that  the  principle  Is  applicable,  even  if  the 
assignment.  If  made  In  Illinois,  would  be  valid 
by  the  law  of  that  state ;  and  It  does  not  appear 
In  this  case  that  the  assignment  was  inva  id 
tested  bv  the  law  of  Illinois. 

Sheldon  v.  Wheeler,   32  Fed.   778,  upon  the 
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139  Mo.  467,  61  Am.  St.  Rep.  464,  41  S.  W. 
234;  Woodson  v.  Car$on,  135  Mo.  521,  35  S. 
W.  1005,  37  S.  W.  197;  Calihan  v.  Potoers, 
133  Mo.  481,  34  S.  W.  848;  Fogg  v.  Blair, 
133  U.  S.  534,  33  L.  ed.  721,  10  Sup.  Ot. 
Rep.  338. 

The  Missouri  statute  in  relation  to  assign- 
ments  for  the  benefit  of  creditors  does  not 
abridge  the  common-law  right  of  a  debtor 
to  prefer  a  creditor  by  sale,  mortgage, 
pledge,  or  payment;  and  no  instrument  can 
be  construed  to  be  a  general  assignment  un- 
der the  statute,  unless  it  was  intended  by 
the  grantor  to  operate  as  such. 

Haaae  v.  Nelson  DistilUng  Go,  64  Mo.  App. 
131 ;  Kempner,  H.  d  McD.  Dry  Goods  Co.  v. 
Kennard  Orooer  Go,  68  Mo.  App.  290;  Jaf- 
frey  v.  MalhewB,  120  Mo.  317,  25  S.  W.  187; 


Union  Nat,  Bank  v.  Bank  of  Kansas  City, 
136  U.  S.  223,  34  L.  ed.  341,  10  Sup.  Ot.  Rep. 
1013. 

An  insolvent  debtor  has  a  right  to  make  a 
preference;  and  a  conveyance  by  an  in- 
solvent debtor  or  corporaticMi  which  subjects 
his  property  to  the  payment  of  an  honest 
debt  is  not  fraudulent  as  to  the  other  cred- 
itors. 

Bangs  Mill,  Co,  v.  Bums,  152  Mo.  350,  53 
S.  W.  923;  Hall  v.  Goodnight,  138  Mo.  576, 
37  S.  W.  916;  Guttapercha  Rubber  Mfg,  Co. 
V.  Ka/nsas  City  Fire  Dept.  Supply  Go,  149 
Mo.  538,  50  S.  W.  912;  Crothers  v.  Busoh, 
153  Mo.  606,  66  S.  W.  149;  Kinoaid  v.  Ir- 
vine, 140  Mo.  615,  41  S.  W.  963;  Donk  Bros, 
Coal  d  Coke  Go.  v.  Kinealy,  83  Mo.  App.  40 ; 
Barry  County  Bank  v.  Russey,  74  Mo.  App. 


authority  of  Ueyer  v.  Alexander^  108  111.  385, 
held  tbat  a  voluntary  assignment  for  creditors, 
made  in  Connecticut  by  parties  domiciled  tbere, 
did  not  pass  the  title  to  an  Indebtedness  due 
to  the  assignors  by  a  resident  of  Illinois,  as 
against  a  garnlshlnj;  creditor  who  was  a  resi- 
dent of  the  latter  state,  notwithstanding  that, 
so  far  as  appeared  In  this  case,  the  instrument 
would  have  been  valid  if  made  in  Illinois.  The 
decision  Is  put  upon  the  ground  that  each  state 
will  see  to  It  that  its  own  dtlsens  are  protect- 
ed In  the  collection  of  their  debts  against  non- 
resident debtors  so  far  as  the  assets  of  such 
debtors  are  within  the  Jurisdiction  of  the  state. 

In  J.  Walter  Thompson  Co.  v.  Whitehed, 
185  III.  454,  76  Am.  St.  Bep.  61,  56  N.  E. 
1106,  the  attaching  creditor,  a  New  Jersey  cor- 
poration, sought  to  bring  itself  within  the 
protection  of  the  rule  declared  in  the  forego- 
ing cases,  upon  the  ground  that  it  maintained 
a  branch  office  in  Illinois  and  transacted  busi- 
ness there,  and  that  the  indebtedness  sought 
to  be  recovered  by  the  attachment  grew  out  of 
contracts  entered  into  in  Illinois.  It  appeared, 
however,  that  the  corporation  had  not,  at  the 
time  its  attachment  was  levied,  complied  with 
the  requirements  of  the  Illinois  statute  pre- 
scribing the  conditions  of  doing  bnsiness  with- 
in the  state,  though  it  did  comply  with  the  same 
before  the  final  determination  of  the  action.  Its 
contention  was,  therefore,  rejected ;  but  it  does 
not  appear  what  the  decision  would  have  been 
if  it  had  complied  with  the  statute  before  the 
attachment. 

The  Illinois  doctrine  seems  to  have  been 
adopted  in  Washington.    Thus: 

An  assignment  for  creditors,  voluntarily  made 
under  the  Illinois  statute,  while  passing  the 
title  to  the  assignor's  real  property  In  Wash- 
ington, does  so  subject  to  the  rights  of  credit- 
ors resident  in  that  state  to  enforce  their 
claims  by  attachment  of  the  property.  Happy 
V.  Prlckett,  24  Wash.  290,  64  Pac.  528.  So 
far  as  appears,  there  was  nothing  In  this  as- 
signment which  would  render  It  invalid,  even 
tested  by  the  laws  of  Washington.  It  Is  not 
entirely  clear  whether  the  decision  Is  upon  the 
assumption  that  the  Illinois  statute  was,  in  sub- 
stance, an  involuntary  insolvency  act  or  not. 

The  doctrine  of  the  Illinois  and  Maine  cases 
was,  however,  repudiated  by  the  United  States 
circuit  court  sitting  in  Maine,  in  Stowe  v. 
Belfast  Sav.  Bank,  92  Fed.  90.  It  was  there 
held  that  a  voluntary  assignment  for  creditors, 
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made  in  Massachusetts  by  a  resident  of  that 
state,  complying  with  all  of  the  requirements 
of  the  law  of  Maine  as  to  the  conveyance  of 
real  property,  was  effective  to  transfer  the 
title  to  such  property  in  the  latter  state,  even 
as  against  a  resident  of  Maine  who  attached 
the  same  subsequently  to  the  assignment.  The 
court  refused  to  follow  the  decision  in  Pox  v. 
Adams,  5  Me.  246,  wherein  the  doctrine  above 
stated  was  announced,  because  it  deemed  that 
decision  erroneous,  and  not  a  decision  which 
the  Federal  courts  were  bound  to  follow.  The 
decision  of  the  circuit  court  was  affirmed  by 
the  circuit  court  of  appeals  in  Belfast  Sav. 
Bank  v.  Stowe,  34  C.  C.  A.  229.  63  U.  S.  App. 
14,  02  Fed.  100.  The  latter  court,  as  already 
shown,  held  that  the.  local  rule  announced  In 
Fox  V.  Adams,  and  restated  in  Chafee  v.  Fourth 
Nat.  Bank,  71  Me.  514,  36  Am.  Rep.  845,  had,  in 
effect,  been  abrogated  by  a  decision  of  the 
United  States  Supreme  Court     (See  supra,) 

With  the  exceptions  above  noted,  and  those 
referred  to  in  the  earlier  note,  and  Intimations 
In  the  opinions  In  some  of  the  Massachusetts 
cases,  which  seem,  however,  never  to  have  been 
practically  acted  upon  In  that  state,  the  courts 
have  assumed  that  a  voluntary  assignment,  if 
valid  by  the  law  of  the  place  where  made  and 
where  the  assignor  was  domiciled,  and  not  con- 
trary to  the  law  or  public  policy  of  the  forum. 
Is  effective  to  pass  the  title  to  personal  prop- 
erty, and  (If  executed  in  the  manner  required 
by  the  le^  ret  sttis  for  the  conveyance  of  such 
property)  the  title  to  real  property,  located  at 
the  forum,  as  against  a  subsequent  attaching 
creditor,  whether  a  resident  of  the  state  in 
which  the  assignment  was  made,  of  the  state 
In  which  the  property  Is  located,  or  of  a  third 
stale.  In  addition  to  the  cases  cited  In  the 
previous  note,  it  will  be  observed  that  the  fol- 
lowing cases,  upon  the  assumption  that  the  as- 
signment was  valid  by  the  law  of  the  place 
where  made,  and  was  not  contrary  to  the  law 
or  the  public  policy  of  the  forum,  have  upheld 
It,  even  against  subsequent  attachments  upon 
property  at  the  forum  by  residents  of  the  forum. 

A  voluntary  assignment  for  creditors  which 
Is  valid  In  the  state  where  the  assignors  reside 
will  be  held  to  pass  personal  property  included 
therein,  the  situs  of  which  Is  tai  other  sUtes, 
If  the  foreign  assignment  Is  not  repugnant  to 
the  laws  of  the  state  In  which  domestic  cred- 
itors  have  attached   property   located  therein. 
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651 ;  Schawacker  v.  Ludington,  77  Mo.  App. 
415;  We$tem  Mfg.  Go.  v.  Woodsofiy  130 
Mo.  119,  31  S.  W.  1037;  Mills  v.  WilliarM, 
31  Mo.  App.  447;  Rosenthal  v.  Frank,  37 
Mo.  App.  272. 

To  bring  the  deed  of  trust  within  the  ex- 
ception to  the  rule  that  the  law  of  the  place 
of  contract  shall  govern,  it  must  be  not  only 
unenforceable  if  made  here,  but  repugnant 
to  our  laws,  and  contrary  to  common  prin- 
ciples of  justice  and  morality. 

Lawson,  Contr.  §  347;  Bishop,  Contr.  S§ 
1377-1383;  Jones,  Chat.  Mortg.  §  299. 

Matters  relating  to  the  validity,  interpre- 
tation, and  eflfect  of  a  contract  are  to  be  de- 
termined by  the  lex  loci  ooniraotus. 

Princeton  Mfg.  Co.  v.  White,  68  Ga.  96; 
Wilson  V.   Carson,   12  Md.   54;    Walter  ▼. 


Whitlock,  9  Fla.  86,  76  Am.  Dec.  607 ;  Oregg 
V.  Sloan,  76  Va.  497 ;  Kelstadt  v.  Reilly,  55 
How.  Pr.  373;  Weider  v.  Maddoa,  66  Tex. 
372,  59  Am.  Rep.  617,  1  S.  W.  168;  Speed 
V.  May,  17  Pa.  91,  65  Am.  Dec.  540;  West  v. 
Tupper,  1  Bail.  L.  193;  Oreene  v.  Mowry,  2 
Bail.  L.  163;  Frazier  V.  Fredericks,  24  N.  J. 
L.  162;  Caskie  v.  Webster,  2  Wall.  Jr.  131, 
Fed.  Caa.  No.  2,500;  Black  v.  Zacharie,  3 
How.  483,  11  L.  ed.  690;  Van  Wyck  v.  Read, 
43  Fed.  716.;  Long  v.  Oirdtoood,  150  Pa.  413» 
23  L.  R.  A.  33,  24  Atl.  711 ;  Birdseye  v.  Un- 
derhill,  82  Ga.  142,  sub  nom.  Birdseye  v. 
Baker,  2  L.  R.  A.  99,  14  Am.  St.  Rep.  142,  7 
S.  E.  863. 

The  situs  of  a  debt  is  the  domidl  of  the 
creditor. 

Birdseye  v.   Underhill,  82  Ga.    143,  sub 


Campbel}  v.  Colorado  Coal  &  I.  Co.  9  Colo.  60, 
10  Pac.  248. 

Each  state  has  the  right  to  regulate  the 
transfer  of  personal  property  owned  by  non- 
residents bat  situate  within  Its  limits ;  and,  al- 
though a  foreign  contract  or  assignment  may 
be  valid  in  the  state  where  made,  it  will  not 
be  enforced  in  another  if  repugnant  to  the  law 
or  policy  of  the  latter  state.  But  the  general 
rule  is  that  the  validity  of  a  transfer  of  per- 
sonal property  is  governed  by  the  law  of  the 
domlcii  of  the  owner,  according  to  the  maxim, 
Mobata  aequuntur  personam.  Moore  v.  Land, 
Title,  &  T.  Co.  82  Md.  288,  33  Atl.  641. 

Assignments  of  personal  property  which  are 
valid  by  the  law  of  the  domidl  of  the  assign- 
or are  generally  recognized  as  valid  by  the 
law  of  the  slate  where  the  property  may  be 
situated,  unless  they  violate  its  statutory  law, 
or  its  known  and  settled  policy.  Vanderpoel 
V.  Qorman,  140  N.  Y.  503,  24  L.  R.  A.  548, 
37  Am.  St.  Rep.  601,  86  N.  B.  932. 

A  voluntary  general  assignment  for  credit- 
ors, valid  In  the  state  where  executed,  will 
pass  the  title  to  the  assignor's  personalty  in 
Texas  if  not  in  contravention  of  anv  law  or 
public  policy  of  that  state,  eyea  as  against  an 
attaching  creditor  who  Is  a  citizen  of  Texas. 
Carter-Battle  Grocer  Co.  v.  Jackson,  18  Tex. 
Civ.  App.  353,  45  S.  W.  615. 

In  the  following  cases,  where  the  assignment 
was  upheld,  the  attaching  creditor  was  a  non- 
resident of  the  forum ;  but  these  cases  are,  of 
course,  no  authority  for  any  distinction  based 
upon  the  residence  of  the  attaching  creditor,  as- 
suming that  the  assignment,  is  not  contrary 
to  the  law  or  public  policy  of  the  forum. 

Qarnishment  of  a  debt  due  to  a  foreign  cor- 
poration la  precluded  by  a  previous  voluntary 
assignment  for  creditors  made  by  the  corpora- 
tion In  another  state,  as  the  right  to  the  chose 
in  action  Is  thereby  vested  In  the  assignee. 
Fenton  v.  Edwards,  126  Cal.  43,  46  t..  R.  A. 
882,  77  Am.  St.  Rep.  141,  58  Pac.  320.  The 
corporation  was  a  Minnesota  corporation,  the 
assignment  was  made  in  conformity  with  the 
law  of  Illinois,  where  the  corporation  was*  do- 
ing business  (it  not  appearing  whether  it  was 
executed  In  Minnesota  and  in  Illinois),  and  the 
garnishing  creditor  was  a  citizen  of  Nebraska. 
The  court  said  that  there  was  no  question  as 
to  the  rights  of  any  citizens  of  California,  or 
of  property  situated  within  the  state ;  that  the 
chose  in  action  had  no  situs  In  California,  but 
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must  follow  the  person  of  the  owner,  and  was, 
therefore.  In  contemplation  of  law,  situated  In 
Minnesota  at  the  time  of  the  assignment.  The 
debtors  of  the  assignor  seem  to  have  been  resi- 
dents of  California. 

A  common-law  assignment  made  in  another 
state  by  a  person  domiciled  in  that  state,  which 
would  be  enforced  if  it  had  been  made  in  New 
Hampshire,  will  pass  the  title  to  a  fund  in 
New  Hampshire  as  against  a  subsequent  attach- 
ment. Roberts  v.  Norcross,  69  N.  H.  633,  49 
Atl.  660.  The  attaching  creditor  was  a  resi- 
dent of  Maine,  but  the  decision  would  apparent- 
ly have  been  the  same  if  he  had  been  a  resi- 
dent of  New  Hampshire.  The  court  distin- 
guishes between  voluntary  assignments  and 
assignments  under  insolvency  acts. 

The  title  to  personal  property  in  Pennsyl- 
vania, as  against  a  subsequent  nonresident  at- 
taching creditor,  passes  by  an  assignment  for 
creditors  executed  in  another  state.  Wing  v. 
Bradner,   162  Pa.  72,  29  Atl.  291. 

Property  in  Wisconsin,  which  has  been  re- 
duced to  possession  by  the  assignee  in  a  volun- 
tary assignment  made  in  another  state  and 
there  valid,  cannot  be  held  under  attachment 
by  a  creditor,  since  the  title  of  the  assignee  and  ' 
the  validity  of  the  assignment  will  be  recog- 
nized in  Wisconsin  on  the  ground  of  Judicial 
comity.  Cook  v.  VanHorn,  81  Wis.  291,  60 
N.  W.  893.  The  attaching  creditors  were  res- 
idents of  a  third  state. 

Even  under  the  Illinois  doctrine,  the  as- 
signment, If  valid  by  the  law  of  the  state 
where  made,  and  not  contrary  to  the  law  or 
public  policy  of  the  forum,  will  be  upheld  as 
against  a  nonresident  who  subsequently  attaches 
property,  or  garnishes  a  debtor,  therein.  Thus, 
Woodward  v.  Brooks,  128  111.  222,  8  L.  R.  A. 
702,  15  Am.  St  Rep.  104,  20  N.  B.  685.  says: 
In  the  absence  of  claims  of  domestic  creditors, 
the  assignee  under  a  valid  voluntary  foreign 
assignment  for  creditors  may  reduce  to  his  pos- 
session the  property,  and  collect  the  debts  as- 
signed to  him  within  Illinois;  and  the  debtors 
in  the  latter  state  owing  the  assignor  and  hav- ' 
ing  no  set-off  will  be  compelled  to  pay  the  as- 
signee. But  if  the  foreign  assignment,  if  made 
here,  would  be  set  aside  as  fraudulent,  or  as 
contrary  to  the  policy  of  our  laws,  our  courts 
will  not  enforce  It  as  against  attaching  credH- 
ors,  whether  foreign  or  domestic,  although  it 
may  be  valid  in  the  state  where  made.  In 
this  case  it  was  held  that  a  voluntary  assign- 
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nom.  Birdseye  v.  Baker,  2  L.  R.  A.  99,  14 
Am.  St.  Rep.  142,  7  S.  E.  863;  Story,  Confl. 
L.  8th  ed.  559;  Burrill,  Assignm.  471; 
Princeton  Mfg,  Co.  v.  Whitey  68  Ga.  96; 
Winslow  V.  Fletcher,  53  Conn.  390,  65  Am. 
Rep.  122,  4  Ail.  250;  Caakie  v.  Webster,  2 
Wall.  Jr.  131,  Fed.  Cas.  No.  2,600;  Speed  v. 
May,  17  Pa.  91,  65  Am.  Dec.  540;  Guillander 
V.  Howell,  35  N.  Y.  657 ;  Howard  Nat.  Bank 
V.  King,  10  Abb.  N.  C.  346;  Osgood  v.  Ifo- 
Guire,  61  N.  Y.  624;  Wi«tam«  v.  Ingersoll, 
89  N.  Y.  508 ;  People  ex  rel.  Hoyt  v.  Tax  d 
A.  Comrs,  23  N.  Y.  224;  Bentley  v.  WW«e- 
more,  19  N.  J.  Eq.  462,  97  Am.  Dec.  671; 
Van  Wyck  v.  Read,  43  Fed.  716. 

A  conveyance  for  creditors,-  made  in  an- 
other state,  will  be  upheld,  if  it  has  been  ex- 
ecuted by  a  transfer  of  possession  to  the 
trustee  or  assignee. 


Forbes  v.  Soannell,  13  Cal.  242;  Ocker- 
man  v.  Cross,  54  N.  Y.  29;  Cook  v.  Van 
Horn,  81  Wis.  291,  50  N.  W.  893;  Bamett 
V.  Kinney,  147  U.  S.  483,  37  L.  ed.  249,  13 
Sup.  Ct.  Rep.  403;  Varnum  v.  Camp,  13  N. 
J.  L.  326,  25  Am.  Dec.  470 ;  Whitenright  v. 
Leavitt,  4  La.  Ann.  361;  Law  v.  Mills,  18 
Pa.  185;  Hunt  v.  Lathrop,  7  R.  I.  58; 
Schroder  v.  Tompkins,  68  Fed.  672 ;  Mead  v. 
Dayton,  28  Conn.  33;  Cragin  v.  Lamkin,  7 
Allen,  396;  Wales  v.  Alden,  22  Pick.  245; 
Martin  v.  Potter,  11  Gray,  37,  71  Am.  Dec. 
089. 

Messrs.  J.  M.  Barker  and  Gangliaa  Sc 
Siifordf  for  appellee: 

The  lien  of  a  garnishment  dates  from  the 
time  the  gar|;iishment  writ  is  served  upon 
the  garnishee. 


ment  for  creditors,  executed  in  Pennsylvania  by 
a  person  domiciled  there,  carried  a  debt  dae  the 
assignor  from  a  person  In  Illinois  as  a^^alnst  a 
subsequent  attaching  creditor,  also  a  resident  of 
Pennsylvania.  The  decision,  however,  does  not 
rest  upon  the  fact  that  the  attaching  creditor 
was  a  resident  of  Pennsylvania,  except  so  far 
as  that  fact  negatived  his  residence  In  Illinois. 
The  decision  would  apparently  have  been  the 
same  if  he  had  been  a  resident  of  any  other 
state  except  Illinois. 

So,  a  voluntary  assignment  for  creditors  with 
preferences,  valid  by  the  law  of  the  state  in 
which  It  was  made  and  In  which  the  assignor 
was  domiciled,  will  be  carried  into  effect  in 
Illinois  as  against  a  creditor,  a  nonresident  of 
that  state,  who  has  levied  a  writ  of  attachment 
on  personal  property  In  the  possession  of  the 
assignee  under  the  authority  of  the  assign- 
ment. J.  Walter  Thompson  Co.  v.  Whitehead, 
185  111.  454,  76  Am.  St.  Rep.  51,  56  N.  E. 
1106. 

A.  Law    determining    validity    of   assionments. 

I.  Personal  property. 

(a)   General   rule. 

For  earlier  cases,  see  note  to  Long  v.  Forrest, 
23  L.  R.  A.  33,  I.  a. 
It  will  be  observed  that  the  principle  support- 
ed by  the  great  weight  of  authority,  that  a 
voluntary  assignment,  valid  by  the  law  of  the 
stale  or  country  where  made  and  where  the 
assignor  Is  domiciled,  will  pass  the  title  to 
real  or  personal  property  In  another,  as  against 
subseqnenl  attaching  creditors,  residents  or  non- 
residents. Is  generally  slated  with  the  quali- 
fication that  It  does  not  violate  the  statutory 
law  or  the  known  and  settled  public  policy  of 
the  latter.  (See  statement  of  qualification  In 
Vanderpoel  v.  Gorman.  140  N.  Y.  563,  24  L.  R. 
A.  548,  37  Am.  St.  Rep.  601,  35  N.  E.  932.) 
Without  explanation,  this  qualification,  even 
with  respect  to  personal  property,  would  seem 
to  restrict  the  principle  to  cases  where  the 
assignment  was  not  only  In  accordance  with 
the  law  of  the  place  where  made,  but  also  In 
accordance  with  the  law  of  the  place  where 
the  property  Is  l-cated.  The  qualification,  how- 
ever, is  not  so  broad  as  Its  literal  terms  would 
Imply.  As  applied  to  personal  property,  whether 
chattels  or  choses  In  action,  the  qualification 
65  L.  R.  A. 


only  embraces  those  statutes  of  the  forum 
(which  Is  also  the' state  where  the  property  Is 
situated)  which,  either  by  virtue  of  the  lan- 
guage used  or  the  public  policy  embodied  in 
them,  must  be  held  to  apply  to  foreign,  as  well 
as  domestic,  assignments.  The  distinction,  al- 
ready referred  to,  between  cases  involving  the 
rights  of  creditors  resident  in  the  state  where 
the  property  or  the  debt  Is  garnished  and  those 
Involving  the  rights  of  nonresidents,  may  be 
Important  in  this  connection.    Thus: 

Voluntary  assignments  valid  In  the  state  or 
territory  where  made  will,  on  principle  of 
comity,  be  upheld  by  the  courts  of  other  states 
against  nonresident  attkchlng  creditors,  al- 
though the  assignment  Is  contrary  to  the  policy 
and  laws  of  the  state  where  It  Is  sought  to  be 
enforced;  but  such  rule  cannot  be  Invoked  as 
against  resident  creditors.  Williams  v.  Kem- 
per, H.  dc  McD.  Dry  Goods  Co.  4  Okla.  146,  43 
Pac.  1148. 

The  title  of  an  assignee  for  creditors  under 
an  assignment,  valid  by  the  laws  of  the  state 
where  the  property  Is  located,  is  not  affected, 
even  as  against  resident  creditors,  by  bringing 
the  property  into  Minnesota,  where  the  assign- 
ment would  be  Invalid.  McKlbbln  v.  Elllngson, 
58  Minn.  205,  49  Am.  St.  Rep.  499,  59  N.  W. 
lOOS. 

Ordinarily,  the  question  as  to  the  effect  of 
a  voluntary  assignment  for  creditors,  made  In 
one  state  upon  property  In,  or  a  debt  due  from 
a  resident  of,  another,  arises  In  the  latter  state. 
In  Bloomlngdale  v.  Maas.  30  Misc.  672,  64  N. 
Y.  Supp.  260,  however,  the  court,  upon  the  au- 
thority of  Cole  V.  Cunningham,  133  U.  S.  107, 
33  L.  ed.  538,  10  Sup.  Ct.  Rep.  269,  held  that 
an  Injunction  would  He  In  New  York  at  the  in- 
stance of  an  assignee  for  creditors  under  an 
assignment  made  In  that  state,  to  restrain 
creditors  who  were  residents  of  New  York  from 
prosecuting  attachment  or  garnishment  pro- 
ceedings, commenced  in  another  state  subse- 
quently to  the  assignment,  to  reach  a  debt 
due  the  assignor  from  a  resident  of  the  latter 
state.  In  the  absence  of  pro-^f  that  the  courts 
of  the  latter  state  would  refuse  to  give  effect 
to  the  assignment  as  against  such  creditors. 

(b)   Formal  validity. 

For  earlier  cases  see  note  to  Long  v.  Forrest, 
23   L.   R.   A.  33.   T.  a. 
The  application  that  has  been  made  of  the 
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Bergman  v.  Sella,  39  Ark.  97;  Adams  v. 
Fensell,  40  Ark.  537. 

Every  mortgage,  whether  for  real  or  per- 
gonal property,  shall  be  a  lien  on  the  mort- 
gaged property  from  the  time  the  same  is 
filed  in  the  recorder's  office  for  record,  and 
not  before. 

Sandeis  &  Hill's  Dig.  §  5091. 

The  courts  of  Arkansas  will  not  give  ef- 
fect to  the  deed  of  trust,  as  against  citizens 
of  our  state. 

2  Kent,  Com.  p.  580;  Oreen  v.  Van  Bua- 
kirk,  5  Wall.  307,  18  L.  ed.  699;  Story, 
Confl.  L.  S  390;  Union  Locomotive  d  Exp, 
Co,  V.  Erie  R,  Co,  37  N.  J.  L.  23 ;  Commer- 
cial Nat.  Bank  v.  Davidson,  18  Or.  57,  22 
Pac.  517;  Fitiahurgh  d  8,  L.  R,  Co.*a  Ap- 
peal (Pa.)  4  Atl.  385;  Vamum  v.  Camp,  13 
N.  J.  L.  326,  25  Am.  Dec.  476;   Moore  v. 


Bonnell,  31  N.  J.  L.  90;  Thurston  v.  Roaen- 
field,  42  Mo.  474,  97  Am.  Dec.  351 ;  Strieker 
V.  Tinkham,  35  Ga.  176,  89  Am.  Dec.  280; 
Bearing  v.  McKinnon  Dash  d  Hardioare  Co. 
165  N.  Y.  78,  80  Am.  St.  Rep.  708,  58  N.  E. 
773. 

Contracts  made  in  England,  releasing  a 
carrier  from  damage  to  goods  caused  by  his 
negligence,  are  valid,  but  have  been  held  no 
protection  in  our  tribunals. 

TtuB  Chiildhall,  58  Fed.  799;  Lewisohn  v. 
National  8.  8.  Co.  56  Fed.  602;  The  Iowa, 
50  Fed.  561;  The  Hugo,  57  Fed.  403;  The 
Brantford  City,  29  Fed.  395;  Botany 
Worsted  Mills  v.  Knott,  27  C.  C.  A.  326,  51 
U.  S.  App.  467,  82  Fed.  471;  The  Kensing- 
ton, 36  C.  C.  A.  533,  94  Fed.  885;  The  En- 
ergia,  66  Fed.  124;  The  Major  Reybold,  111 
Fed.  415;  The  Olef^mavis,  69  Fed.  472;  Chi- 


dlBtinctiou  based  upon  tbe  residence  of  the  at- 
taching creditor,  by  courts  that  do  not  carry 
It  to  the  extent  of  denying  the  effect,  as  against 
resident  creditors,  of  a  foreign  voluntary  as- 
signment not  contrary  to  the  law  or  public 
policy  of  the  forum,  will  be  subsequently  shown. 
In  the  meantime,  it  may  be  stated  that  the 
courts  do  not  ordinarily  regard  local  statutes 
relating  to  the  formal  validity  of  assignments 
for  creditors  (not  expressly  covering  foreign 
assignments)  as  embodying  such  a  distinctive 
public  policy  as  to  require  their  extension  to 
foreign  assignments  covering  personal  property 
within  the  state ;  and  therefore  the  validity  of 
the  assignments  in  this  respect,  so  far  as  per- 
sonal property  Is  concerned,  and  without  ref- 
erence to  the  residence  or  nonresldence  of  the 
attacking  credit rr.  Is  generally  referred  to  the 
law  of  the  place  where  the  assignment  was 
made,  under  the  maxim  that  personal  property 
has  no  situs  of  Its  own,  but  follows  the  per- 
son of  the  owner.    Thus : 

Voluntary  assignment  laws  have  no  extrater- 
ritorial force  or  operation,  and  must  be  so  con- 
strued as  to  embrace  and  operate  upon  deeds 
of  assignment  executed  within  the  Jurisdiction 
only.  Williams  v.  Kemper,  H.  ft  McD.  Dry 
Ck>ods  Co.  4  Okla.  145,  43  Pac.  1148. 

An  assignment  for  creditors  without  pref- 
erences, valid  by  the  law  of  the  assignor's  domi- 
cll,  will  nass  the  title  to  an  indebtedness  due 
from  a  resident  of  Maryland ;  and  the  same  is 
not  afterwards  liable  to  attachment  even  by  a 
resident  creditor,  notwithstanding  that  the  bond 
required  by  the  Maryland  statute,  as  a  condi- 
tion of  the  title  passing  to  an  assignee,  was  not 
filed,  since  such  statute  does  not  apply  to  an 
assignment  executed  by  a  nonresident.  Moore 
V.  Land,  Title,  ft  T.  Co.  82  Md.  288,  83  Atl. 
«41. 

A  voluntary  assignment  for  creditors  which 
Is  valid  In  the  state  in  which  it  is  made  will 
be  upheld  in  another  state  in  which  some  of  the 
assigned  personal  property  is  found,  unless 
contrary  to  the  positive  law  or  public  policy  of 
the  latter  state ;  and  a  mere  difference  be- 
tween the  assignment  laws  of  the  two  states  as 
to  details  in  machinery  in  carrying  Into  effect 
an  assignment  does  not  produce  a  conflict  which 
will  prevent  the  operation  of  the  ordinary  rule. 
Byers  v.  Tabb,  7(5  Miss.  843,  25  So.  492.  Tbe 
garnishing  creditors  were  residents  of  a  third 
state,  but  no  point  is  made  of  that  fact. 
65  L.  R.  A. 


In  Pitman  v.  G.  W.  Marquardt  ft  Sons,  20 
Ind.  App.  431,  50  N.  B.  804,  it  was  apparently 
assumed  that  the  prerequisites  to  the  vesting  of 
the  title  to  personal  property  in  Indiana  in  an 
assignee,  under  an  assignment  made  in  Ken- 
tucky, were  to  be  determined  by  the  law  of 
Kentucky.  The  question  was  whether  the  title 
passed  prior  to  the  filing  of  the  schedules,  and 
It  was  held  that,  under  the  Kentucky  stat- 
ute, it  did,  though,  so  far  as  appears,  this  would 
also  have  been  the  case  under  the  Indiana  stat- 
ute. 

Connor  v.  Omaha  Nat.  Bank,  42  Neb.  602,  60 
N.  W.  911,  held  that  the  title  to  a  deposit  in  a 
Nebraska  bank  did  not  pass  to  the  assignee  un- 
der an  assignment  made  in  Wyoming,  because, 
by  the  laws  of  the  latter  state,  the  failure  of 
the  assignor  to  make  and  file  his  inventory 
within  twenty  days  rendered  the  assignment 
absolutely  void. 

(c)  Notice;  record;  taking  possession. 

But,  while  the  formal  validity  of  the  as- 
signment with  respect  to  personal  property  is 
thus  referred  to  the  law  of  the  place  where  it 
is  made,  the  courts  generally  hold  that  the  law 
of  the  place  where  chattels  are  found,  or 
where  a  debtor  of  the  assignor  is  domiciled, 
governs  with  respect  to  the  necessity  of  notice 
of  the  assignment,  or  of  the  recording  thereof, 
or  of  taking  possession  of  the  property  there- 
under, in  order  to  uphold  the  assignment  as 
against    third    persons.      Thus: 

An  attachment  of  a  debt  due  from  a  citizen 
of  Vermont  to  citizens  of  New  York,  after  an 
assignment  for  creditors  made  by  the  latter, 
but  before  the  Vermont  debtor  had  notice  there- 
of, will  prevail  ove~  the  assignment.  Martin 
V.  I»otter,  34  Vt.  87. 

The  statute  of  Kansas,  by  which  every  volun- 
tary assignment  for  creditors  must  be  record- 
ed in  the  country  where  the  property  is  sit- 
uated, and  shall  from  the  time  of  such  record 
impart  notice  to  subsequent  purchasers  and 
mortgagees,  applies  to  such  an  assignment  made 
In  Iowa  by  a  person  domiciled  there,  so  far  as 
it  relates  to  personal  property  in  Kansas.  Par- 
ker V.  Brown,  29  C.  C.  A.  357,  66  U.  S.  App. 
341.   85    Fed.   595. 

In  Woolson  v.  Plpher,  100  Ind.  306,  the  In- 
diana statute,  which  prevents  the  title  from 
passing   to   the   assignee    until    he    has   taken 
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oago,  B.  d  0,  R,  Oo,  v.  Gardiner,  61  Neb.  70, 
70  N.  W.  608;  Pope  v.  Eanke,  165  111.  617, 
28  L.  R.  A.  668,  40  N.  £.  839 ;  Liverpool  d 
O.  W.  Steam  Co.  v.  Phenix  Ins.  Oo.  129  U. 
S.  397,  32  L.  ed.  788,  9  Sup.  Ct.  Rep.  469; 
Wight  V.  Rindskopf,  43  Wis.  344;  Milliken 
V.  Pratt,  126  Mass.  374,  28  Am.  Rep.  241 ; 
Armstrong  v.  Best,  112  N.  C.  69,  26  L.  R.  A. 
188,  34  Am.  St.  Rep.  473,  17  S.  E.  14;  Ruhe 
V.  Buck,  124  Mo.  178,  26  L.  R.  A.  178,  46 
Am.  St.  Rep.  439,  27  S.  W.  412;  Thompson 
V.  Taylor,  66  N.  J.  L.  263,  64  L.  R.  A.  686, 
88  Am.  St.  Rep.  486,  49  Atl.  644. 

The  courts  of  Arkansas  will  not  enforce  a 
contract  made  by  a  foreign  corporation  in 
another  jurisdiction,  which  contract  is  con- 
trary to  the  policy  of  our  law  and  against 
our  statutes,  and  would  have  been  void  if 


made  here,  and  the  result  of  such  enforce- 
ment would  be  an  injury  to  our  own  citizens. 
Woodtpord  v.  Roane,  23  Ark.  626;  Story, 
Confl.  L.  327 ;  Oreentcood  v.  Curtis,  6  Mass. 
368,  4  Am.  Dec.  146 ;  Sohlee  v.  Oit^cenheim- 
er,  179  111,  693,  64  N.  E.  302;  Faulkner  v. 
Hyman,  142  Mass.  63,  6  N.  E.  846;  Hill  v. 
Spear,  50  N.  H.  263,  9  Am.  Rep.  205;  Fisher 
V.  Lord,  63  N.  H.  614,  3  Atl.  927 ;  Rowland 
V.  Old  Dominiofi  Asso.  115  N.  C.  826,  18  S. 
E.  966;  Ra^idall  v.  National  Bldg.  Loan  d 
Protective  Asso.  43  Neb.  876,  62  N.  W.  252; 
Terry  y.  Beatrice  Starch  Oo.  43  Neb.  866,  62 
N.  W.  267;  Dicey,  Confl.  L.  668;  Rule  148, 
Exception  1 ;  Leroy  v.  Grouminshield,  2  Ma- 
son, 161,  Fed.  Cas.  No.  8,269;  Merchants' 
Bank  v.  Spalding,  12  Barb.  302;  Ivey  v. 
LaUand,  42  Miss.  444,  2  Am.  Rep.  606,  97 


possession  of  the  property,  was  applied  to  an 
assignment  made  in  Ohio  by  a  person  domi- 
ciled there,  as  against  an  attachment  levied 
after  the  execution  of  the  assignment,  hot  be- 
fore possession  was  taken  therennder.  It  does 
not  appear  where  the  attaching  creditors  re- 
sided. 

A  general  voluntary  assignment  for  creditors, 
valid  under  the  laws  of  the  nlace  of  the  as- 
signor's domicil,  passes  the  title  to  the  as- 
signee of  personal  property  assigned,  located 
in  another  state,  without  actual  delivery  of 
poscsssion  to  the  assignee,  unless  the  operation 
of  such  assignment  Is  limited  or  restrained  by 
the  laws  of  the  state  in  which  such  property  is 
situated.  Carter-Battle  Grocer  Co.  v.  Jackson, 
18  Tex.  Civ.  App.  853,  46  S.  W.  616. 

Warner  v.  Jaffray,  96  N.  Y.  248,  48  Am.  Rep. 
616,  held  that  an  assignment  made  in  New  York 
by  a  resident  of  that  state  did  not  pass  the 
title  to  chattels  in  Pennsylvania,  as  against 
residents  of  New  York  who  attached  the  prop- 
erty in  Pennsylvania  after  delivery  but  before 
they  had  notice  of  it,  and  before  it  had  been 
recorded  in  the  county  where  the  property  was 
located.  The  Pennsylvania  statute,  however, 
expressly  provided  for  the  recording  of  assign- 
ments of  property  within  the  state  by  non- 
residents. 

A  voluntary  assignment  made  in  another 
state  by  a  person  domiciled  there  must,  in  order 
to  pass  the  title  to  personal  property  in  Tennes- 
see as  against  subsequent  attaching  creditors, 
be  registered  in  conformity  to  the  Tennessee 
statute.  Douglas  v.  Bank  of  Commerce,  97 
Tenn.  133,  36  8.  W.  874.  Some  of  the  attach- 
ing creditors  in  this  case  were  residents,  and 
others  were  nonresidents,  and  no  distinction  is 
based  on  that  fact.  The  decision  is  on  the 
ground  that  the  settled  policy  of  the  state  re- 
quires both  domestic  and  foreign  assignments 
conveying  personalty  within  the  state  to  be 
registered  In  order  to  be  valid  as  against  credit- 
ors. It  is  to  be  observed  that  the  Tennessee 
statute  with  reference  to  registration  provides 
that  the  instrument  shall  be  registered  in  the 
county  where  the  vendor  or  person  executing 
the  same  resides,  and,  in  case  of  his  nonresi- 
dence,  where  the  property  Is.  It  would  seem, 
therefore,  that  the  Tennessee  statute  expressly 
and  in  terms  covers  foreign  assignments,  and  In 
such  case  it  must,  of  course,  prevail  over  the 
ordinary  rules  of  comity. 

The  Pennsylvania  act  requiring  assignments 
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for  creditors  by  nonresidents  to  be  recorded 
within  any  county  where  the  assignor's  estate 
is  situated  within  Pennsylvania  does  not  apply 
to  an  indebtedness  due  from  a  Pennsylvania 
corporation  to  a  resident  of  Maryland  who 
made  an  assignment  for  creditors  in  the  latter 
state,  where  the  Pennsylvania  corporation  had 
complied  with  the  laws  of  Maryland  to  enable 
it  to  do  business  in  that  state,  and  the  debt 
in  question  was  contracted  there.  De  Turck  v. 
Woelfel,  10  Pa.  Super.  Ct.  265.  It  was  so  held« 
even  as  against  an  attaching  creditor,  a  real- 
dent  of  Pennsylvania.  The  court  conceded,  up- 
on the  authority  of  Chicago,  R.  I.  ft  P.  R.  Co.  v. 
Sturm,  174  U.  S.  710.  43  L.  ed.  1144,  19  Sap. 
Ct.  Rep.  797,  that  the  debt  would  be  deemed 
part  of  the  estate  of  the  assignor  within  Penn- 
sylvania If  it  were  necessary  to  come  into  Penn- 
sylvania to  collect  it ;  and  the  decision  is  upon 
the  ground  that,  under  the  circumstances,  the 
corporation  could  be  sued  for  the  debt  In  Mary- 
land. 

The  doctrine  of  the  last  case  was  applied  In 
De  Turck  v.  Woelfel,  19  Pa.  Super.  Ct  270, 
to  an  Indebtedness  due  from  a  Minnesota  cor- 
poration lawfully  engaged  in  business  both  in 
Maryland  and  Pennsylvania,  the  debt  having 
been  garnished  In  Pennsylvania  by  a  resident  of 
the  latter  state. 

A  voluntary  assignment  for  creditors,  exe- 
cuted in  Ohio  by  a  person  domiciled  there,  valid 
by  the  law  of  that  state,  and  not  repugnant  to 
the  laws  of  Indiana,  will  transfer  to  the  as- 
signee an  Indebtedness  due  to  the  assignor  from 
a  resident  in  Indiana,  even  as  against  a  subse- 
quent garnishing  creditor  who  was  a  resident 
of  Indina,  notwithstanding  that  the  assignment 
was  not  filed  and  recorded  as  required  by  the 
Indiana  statute  with  reference  to  domestic  as- 
signments. Union  Sav.  Bank  ft  T.  Co.  v. 
Indianapolis  Lounge  Co.  20  Ind.  App.  825,  47 
N.  B.  846.  The  court  admitted,  however,  that 
if  the  property  in  Indiana  had  been  tangible 
property,  capable  of  actual  possession,  the  rule 
in  Indiana,  that  the  title  does  not  vest  in  the 
assignee  until  actual  possession  has  been  taken, 
would  apply.  The  decision  with  reference  to 
choses  In  action  seems  to  be  unon  the  theory 
that  their  situs  is  at  the  domicil  of  the  assignor. 

(d.)  Preferenoea. 

For  earlier  cases,  see  note  to  Long  v.  Forrest, 
23  L.  R.  A.  33,  I.  a,  2,  3,  4,  6,  6. 
By  referring  to  the  note  to  Long  v.  Forrest, 
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Am.  Dec.  475 ;  Whititon  v.  Siodder,  8  Mart. 
(La.)  95,  13  Am.  Dec.  281;  Saul  v.  His 
CreditoTB,  5  Mart.  N.  S.  669;  Arayo  v.  Cur- 
rell,  I  La.  528,  20  Am.  Dec.  286 ;  Bentley  v. 
WMU^more,  19  N.  J.  Eq.  462,  97  Am.  Dec. 
671 ;  Cole  t.  Lucas,  2  La.  Ann.  953;  Mary  v. 
Brown,  5  La.  Ann.  269;  Tatum  v.  Wright, 
7  La.  Ann.  358;  Ch^oves  t.  Nutt,  13  La.  Ann. 
117;  Hughes  v.  Klingender  Bros.  14  La. 
Ann.  52;  Prentiss  v.  Savage,  13  Mass.  20; 
Ingraham  v.  Geyer,  13  Mass.  146,  7  Am.  Dec. 
132;  Tappan  v.  Poor,  15  Mass.  419;  West 
Cambridge  v.  Lexington,  1  Pick.  506,  11  Am. 
Dec.  231;  Martin  t.  ^tU,  12  Barb.  631; 
Crosby  v.  Huston,  1  Tex.  203;  AncireiM  v. 
Pond,  13  Pet.  65,  10  L.  ed.  61 ;  Territt  v. 
Bartlett,  21  Vt.  189;  Forbes  v.  Cochrane,  2 
Bam.  &  C.  448,  3  Dowl.  &  R.  679,  2  K  J.  K. 


B.  67,  26  Revised  Rep.  402;  Thurston  v. 
Rosenfield,  42  Mo.  474,  97  Am.  Dec.  351; 
Oalliano  v.  Pierre,  18  La.  Ann.  10,  89  Am. 
Dec.  643;  Walter  v.  Whitlock,  9  Fla.  86,  76 
Am.  Dec.  607;  McLean  y.  Hardin,  56  N.  0. 
(3  Jones,  Eq.)  294;  Gardner  v.  Lewis,  7 
Gill,  378;  Qibson  v.  Sublett,  4  Ky.  L.  Rep. 
730. 

A  contract  will  not  be  enforced  by  the 
courts  of  a  state  which  violates  its  positive 
legislation,  or  is  contrary  to  its  statutes. 

Ivey  V.  Lalland,  42  Miss.  444,  2  Am.  Rep. 
606,  97  Am.  Dec.  476;  Mahomer  v.  Hooe,  9 
Smedes  &  M.  247,  48  Am.  Dec.  706;  Hinds  v. 
Brazealle,  2  How.  (Miss.)  837,  32  Am.  Dec. 
307;  Saul  v.  His  Creditors,  5  Mart.  N.  8. 
569;  Pittsburgh  d  S.  L,  R.  Co.'s  Appeal 
(Pa.)  4  Atl.  385;  Swann  v.  Swann,  21  Fed. 


23  L.  R.  A.  33,  it  will  be  observed  that,  when 
it  Is  a  question  of  the  recognition  of  a  foreign 
assignment  containing  preferences  which  are 
allowed  by  the  law  of  the  place  where  the  as- 
signment was  made,  but  not  by  the  law  of  the 
forum  and  of  the  place  where  the  property  is 
fonnd,  many  of  the  cases  discriminate  in  favor 
of  subsequent  attaching  creditors  who  are  resi- 
dents of  the  latter  place,  and  against  such  cred- 
itors who  are  nonresidents,  whether  residents 
of  the  state  where  the  assignment  was  made, 
or  of  a  third  state.  The  cases  next  cited,  which 
were  decided  since  that  note,  make  the  same 
distinction.  It  will  be  observed  that  these 
cases  have  reference  to  real  property,  and  not 
to  personal  property.  There  seems,  however, 
to  be  no  distinction  between  the  two  classes  of 
property  in  this  respect.  It  Is  true  that  the 
general  principle  is  that  real  property  Is  gov- 
erened  by  the  lex  rei  sita;  but  this  principle, 
apparently,  does  not  comprehend  laws  which, 
like  those  with  reference  to  preferences,  relate 
primarily  to  assignments,  and  not  distinctively 
to  real  property,  though  they  may  Indirectly 
affect  such  property. 

A  voluntary  assignment  for  creditors,  made 
In  another  jurisdiction  by  a  person  domiciled 
there,  if  executed  in  the  manner  required  by 
the  Oklahoma  statute  to  convey  real  property, 
will  pass  the  title  to  real  property  in  Oklahoma, 
as  against  a  subsequent  attaching  creditor  who 
is  a  nonresident  of  Oklahoma,  notwithstanding 
it  provides  for  preferences  which  are  allowed 
by  the  law  of  the  place  where  it  is  made,  but  are 
not  permitted  by  the  law  of  Oklahoma  In  domes- 
tic assignments.  Williams  v.  Kemper,  H.  & 
McD.  Dry  Goods  Co.  4  Okla.  145,  43  Pac.  1148. 

A  voluntary  assignment  for  creditors,  execut- 
ed in  New  York  by  persons  domiciled  In  that 
state,  and  complying  with  the  Illinois  statute 
for  the  conveyance  of  real  estate,  will  pass  the 
title  to  real  estate  in  that  state,  as  against  sub- 
sequent attachment  by  a  creditor  who  Is  a  non- 
resident of  Illinois,  notwithstanding  that  the 
assignment  provides  for  preferences  contrary  to 
the  law  of  Illinois  with  reference  to  domestic 
assignments,  but  which  are  allowed  by  the  law 
of  New  York.  May  v.  First  Nat.  Bank,  122 
111.  551,  13  N.  B.  806.  The  Illinois  statute  for- 
bidding preferences  was,  by  its  terms,  confined 
to  assignments  made  In  Illinois;  and  the  court 
held  that  it  was  not  contrary  to  the  policy  of 
such  statute  to  admit  the  effect  of  a  foreign 
assignment  with  preferences  to  pass  the  title  to 
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real  property  as  against  creditors  who  were 
nonresidents  of  Illinois,  though  it  was  said  that 
It  might,  as  against  creditors  residing  In  Illi- 
nois, be  claimed  with  some  reason  that  the  as- 
signment was  invalid  as  against  the  public 
policy  of  the  state.  The  attaching  creditor  In 
this  case  was  a  resident  of  Massachusetts. 

It  is  apparent,  of  course,  from  the  Illinois 
cases  cited  at  the  beginning  of  the  note,  which 
hold  that  foreign  assignments  will  not,  under 
any  circumstances,  be  recognized  as  against 
subsequent  attaching  creditors  who  are  resi- 
dents of  Illinois,  that  a  foreign  assignment  with 
preferences  will  not  be  recognized  as  against 
such  resident  creditors. 
'  Ayres  v.  Des  Portes,  56  S.  C.  544,  36  S.  B. 
218,  held  that  an  assignee  under  an  assignment 
with  preferences  made  in  New  York  by  persons 
domiciled  there  could  not  maintain  an  action 
in  South  Carolina  to  recover  an  Indebtedness 
due  the  assignor  from  residents  of  South  Caro- 
lina. The  decision  is  upon  the  ground  that  the 
general  rule  that  a  purely  voluntary  assignment 
of  personal  property  for  the  benefit  of  creditors. 
If  valid  by  the  law  of  the  owner's  domicil  where 
made,  will  operate  to  transfer  the  title  to  such 
property  In  another  stale,  Is  subject  to  the  qual- 
ification that  the  assignment  must  not  conflict 
with  the  statute  law  or  public  policy  of  South 
Carolina.  This  Is  an  extreme  extension  of  the 
local  policy,  and  has  but  little,  if  any,  support 
from  other  cases.  The  distinction  between  ap- 
plying the  local  law  with  respect  to  preferences 
in  favor  of  a  resident  creditor  of  the  assignor 
who  garnishes  an  Indebtedness  due  from  another 
resident,  and  denying  the  assignee's  right  to 
recover  the  debt  when  no  rights  of  resident 
creditors  are  involved,  Is  obvious. 

The  provisions  of  the  assignment  statutes  of 
Kentucky  extending  a  preference  to  debts  due  by 
the  assignor  in  the  character  of  guardian,  trus- 
tee pf  an  express  trust,  etc.,  and  declaring  that 
the  assignment  shall  not  be  Invalidated  by  any 
fraudulent  intent  on  the  part  of  the  assignor, 
do  not,  at  least  in  the  absence  of  anything  to 
show  the  existence  of  conditions  making  such 
provisions  applicable  to  the  particular  assign- 
ment, render  an  assignment  In  that  state  In- 
effectual to  pass  the  title  to  property  In  Mississ- 
ippi.  Byers  v.  Tabb,  76  Miss.  843,  25  So.  492. 

The  courts  of  one  state  will  not  refuse  to 
recognize  a  voluntary  assignment  under  the 
laws  of  another  state,  so  far  as  it  affects  per- 
sonal property  of  the  assignor  in  the  former 
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209;  Faulkner  v.  Byman,  142  Mass.  53,  6 
N.  E.  846;  Hill  v.  Spear,  50  N.  H.  253,  » 
Am.  Rep.  205;  Fisher  v.  Lord,  63  N.  H.  514, 
3  Atl.  927 ;  Schlee  v.  Ouckenkeimer,  179  111. 
593,  54  N.  E.  302 ;  Rowland  v.  Old  Dominion 
Bldg.  d  L.  A880.  115  N.  C.  825,  18  S.  E. 
965 ;  Randall  v.  National  Bldg,  Loan  d  Pro- 
tective A880.  43  Neb.  876,  62  N.  W.  252: 
Mumford  v.  Canty,  50  111.  370,  99  Am.  Dec. 
525;  Strieker  v.  Tinkham,  35  6a.  176,  89 
Am.  Dec.  280;  Parsons  v.  Trask,  7  Gray, 
473,  66  Am.  Dec.  502;  Donovan  v.  Pitcher, 
53  Ala.  411,  25  Am.  Rep.  634;  Bamett  v. 
Kinney,  147  U.  S.  483,  37  L.  ed.  249,  13  Sup. 
Ct.  Rep.  403;  Bedford  v.  Eastern  Bldg,  d  L. 
X««o.  181  U.  S.  227,  45  L.  ed.  834,  21  Sup. 
Ct.  Rep.  597. 


Battle,  J.,  delivered  the  opinion  of  the 
court: 

The  subject-matter  of  this  litigation  is  a 
fund  in  court.  It  is  claimed  by  D.  VV. 
Chandler  &  Co.  under  a  writ  of  garnishment, 
and  by  Frank  E.  Gates,  as  trustee,  under  a 
deed  of  trust. 

The  Creel  Lumber  Company  was  a  cor- 
poration organized  under  the  laws  of  Mis- 
souri, and  operated  a  sawmill  at  Milner,  in 
the  county  of  Columbia,  in  this  state.  The 
J.  F.  Crawford  Lumber  Company  was  also  a 
Missouri  corporation,  and  was  principally 
engaged  in  selling  t-he  output  of  the  mill  at 
Milner,  for  which  it  was  to  receive  65  cents 
per  thousand  feet. 

On  the  1st  day  of  July,  1897,  in  the  state 
of  Missouri,   the  J.   F.   Crawford  Lumber 


state,  because  the  preferences  allowable  under 
the  statutes  of  the  state  in  which  the  assign- 
ment was  made  are  less  liberal  than  those  al- 
lowed by  the  statutes  of  the  forum.  Pitman  v. 
G.  W.  Marquardt'ft  Sons,  20  Ind.  App.  431, 
50  N.  E.  894. 

(e)  Eaemptiona. 

The  title  of  an  assignee  in  possession  of  goods 
In  Indiana,  under  a  valid  voluntary  assignment 
made  in  Kentucky  by  a  person  domiciled  In  that 
state,  will  not  be  denied  as  against  a  subse- 
quently issued  writ  of  attachment  sued  out  by 
an  Illinois  creditor,  because  the  Kentucky  stat- 
ute allows  an  exemption  in  other  property,  an^ 
to  a  greater  smount,  than  would  be  allowed  a 
resident  of  Indiana  by  the  laws  of  that  state, 
and  the  foreign  assignor  has,. in  his  own  name, 
claimed  his  lawful  exemption.  Pitman  v.  O. 
W.  Marquardt  ft  Sons,  20  Ind.  App.  431.  50  N. 
E.  894.  The  court  said  that  the  decision  was 
based  upon  the  facts  of  the  case,  though  it  did 
not  mean  to  be  understood  as  holding  that  the 
result  would  be  different  if  the  attaching  cred- 
itor were  a  citizen  of  Indiana. 

(f)   Assignment  hp  corporation. 

The  presumption  is  that  an  assignment  for 
creditors  which.  It  is  stipulated,  has  been  made 
by  a  foreign  corporation  in  another  state  to  an 
assignee  residing  therein  and  where  the  com- 
pany was  doing  business,  in  conformity  with  the 
laws  of  that  state,  is  valid,  and  was  made  In 
that  state,  although  the  home  of  the  corpora- 
tion was  In  another  state.  Fenton  v.  Edwards. 
126  Cal.  43,  46  L.  R.  A.  832,  77  Am.  St.  Rep. 
141,  58  Pac.  320. 

An  assignment  made  in  Pennsylvania,  by  a 
foreign  corporation,  of  property  situated  In 
Pennsylvania  is  valid,  although,  by  the  general 
law  of  the  state  in  which  the  corporation  Is 
chartered,  such  an  assignment  is  not  permitted. 
Zucker  v.  Froment,  5  Pa.  Diet.  R.  579. 

A  foreign  corporation  carrying  on  business 
In  New  York  may  there  make  an  assignment  for 
the  benefit  of  creditors  without  preferences, 
in  the  absence  of  any  statute  of  the  state  of  Its 
creation  prohibiting  such  assignment,  notwith- 
standing the  provision  of  N.  Y.  Laws  1890, 
chap.  564.  8  48,  that  no  corporation  shall  make 
any  transfer  or  assignment  In  case  of  insol- 
vency. Vanderpoel  v.  Gorman,  140  N.  Y.  563, 
24  L.  R.  A.  518.  37  Am.  St.  Rep.  601,  35  N.  E. 
a.5  L.  R.  A. 


932.  The  decision  is  upon  the  ground  that  the 
New  York  sUtute.  although  not  expressly  so 
limited,  applies  only  to  domestic  corporatloiim 

A  corporation  of  another  state  has  power  to 
make  a  general  assignment  for  the  benefit  of 
creditors  under  the  laws  of  New  York,  provided 
the  assignment  is  valid  under  the  law  of  the 
domicll  of  the  corporation.  Rogers  v.  Pell,  154 
N.  Y.  518,  49  N.  E.  76.  The  assignment  in  this 
case  was  delivered  to,  and  accepted  by,  the 
assignee  in  New  Jersey,  where  the  corporation 
was  domiciled,  but  was  filed  the  next  day  for 
record  in  New  York,  where  the  corporation  car- 
ried on  its  sole  bnsiness.  The  attaching  cred- 
itors seem  to  have  been  residents  of  New  York. 

An  assignment  for  creditors  by  a  foreign  cor- 
poration, being  presumably  valid  by  the  law  of 
the  corporation's  domicll,  will  be  recognised  In 
New  York, — at  least  to  the  extent  of  enablhig 
the  assignee  to  maintain  an  action  to  recover 
assets  of  the  corporation. — no  rights  of  domes- 
tic creditors  being  involved.  Franzen  v.  Zlm- 
mer,  90  Hun,  103,  35  N.  Y.  Supp.  612. 

An  assignment  for  creditors  with  prefer- 
ences, executed  by  a  foreign  corporation  not 
doing  business  in  New  York,  and  which  is  pre- 
sumably valid  by  the  law  of  the  corporation's 
domicil,  will  be  recognized  in  New  York,  not- 
withstanding that  such  an  assignment  by  a 
domestic  corporation  is  forbidden  by  the  law  of 
New  York.  He  Hulbert  Bros,  ft  Co.  38  App. 
Div.  323.  57  N.  Y.  Supp.  38.  The  question  as 
presented  before  the  court  merely  involved  the 
right  of  the  assignee  to  collect  a  debt  due  to  the 
assignor  from  a  New  York  debtor,  and  no  rights 
of  creditors  of  the  assignors  were  involved. 
The  court  conceded  that  the  courts  of  New  York 
might  properly  refuse  to  recognize  the  assign- 
ment if  contrary  to  public  policy  in  relation  to 
the  transfer  of  property  within  the  state,  but 
it  was  held  that  such  a  policy  was  not  to  be 
Inferred  from  the  mere  fact  that  domestic  cor- 
porations were  not  allowed  to  make  assignments 
with  preferences.  The  decision  was  reversed 
In  160  N.  Y.  9,  54  N.  E.  571,  upon  a  question 
of  practice,  without  passing  upon  the  point 
above  referred  to. 

2.  Real  property. 

The  interpretation  and  operation  of  an  as- 
signment for  creditors  by  a  corporation  having 
Its  assets  and  place  of  business  in  the  District 
of  Columbia  will  be  governed  by  the  law  of  the 
District,   although  executed  In   Massachusetts. 
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Company,  by  a  deed  of  trust,  conveyed  to 
Frank  E.  Gates,  as  trustee,  all  of  its  proper- 
ty, both  real  and  personal,  including  an  ac- 
■count  owed  it  by  the  Creel  Lumber  Com- 
pany, for  the  purpose  of  securing  certain 
•creditqrs  named  therein.  Among  these 
•creditors  was  Greorge  P.  Gates,  of  Missouri, 
to  whom  it  was  indebted  in  a  large  amoimt. 
The  deed  of  trust  was  delivered  to  the  trus- 
tee in  the  evening  of  the  day  of  its  execu- 
tion, accepted  by  him  and  by  him  on  the  fol- 
lowing day  filed  for  record  in  the  county  of 
the  home  office  of  the  company,  and  by  him 
Afterwards  filed  in  the  various  counties  of 
the  state  of  Missouri  where  the  real  estate 
■of  the  company  was  situated.  On  July  17th 
it  was  filed  in  the  recorder's  office  of  Colum- 
bia county,  Arkansas. 


After  the  execution  and  delivery  of  the 
deed  of  trust  to  Frank  E.  Gates,  as  trustee, 
the  said  J.  F.  Crawford  Lumber  Company, 
on  the  2d  day  of  July,  1897,  in  the  state  of 
Missouri,  by  deed  of  assignment,  conveyed 
all  of  its  property  to  William  E.  Hill,  as- 
signee, for  the  benefit  of  its  creditors. 

A  short  time  prior  to  the  1st  day  of  July, 
1897,  the  J.  F.  Crawford  Lumber  Company 
placed  in  the  hands  of  Smead  &  Powell,  at- 
torneys at  Camden,  Arkansas,  for  collection, 
the  account  against  the  Creel  Lumber  Com- 
pany, in  the  sum  of  $25,297.03.  And  on 
July  2,  1897,  said  attorneys  filed  a  bill  in 
chancery  in  the  Columbia  circuit  court  ask- 
ing that  a  receiver  be  appointed  to  take 
charge  of  the  assets  of  the  Creel  Lumber 
Company.     The    prayer    was    granted,    and 


Kansas   City   Packing   Co.    v.    Hoover,   1   App. 
D.  C.  268. 

See  also  supra,  I.  d,  1,  (d). 
For  earlier  cases,  see  note  to  Long  v.  Forrest, 
23  L.  R.  A.  83,  II. 

The  force  and  validity  of  instraments  pur- 
porting to  transfer  a  title  to,  or  Interest  in, 
land,  including  assignments  for  creditors,  are 
•determined  by  the  law  of  the  place  where  the 
land  is  situated.  Watson  v.  Holden,  58  Kan. 
«67,  50  Pac.  S83. 

The  title  and  disposition  of  real  property  are 
exclusively  subject  to  the  laws  of  the  state 
wherein  it  lies,  which  can  alone  prescribe  the 
mode  whereby  the  title  may  be  passed ;  and  such 
rule  applies  as  well  to  the  transmission  of  title 
by  assignments  for  creditors  as  by  deeds.  Keane 
v.  Chamberlain,  14  App.  D.  C.  84,  27  Wash. 
L.  Rep.  08. 

The  law  of  the  state  in  which  land  is  situ- 
ated must  control  so  far  as  the  mode  of  execut- 
ing an  assignment  for  creditors  by  a  firm  in 
another  state,  passing  such  land,  is  concerned. 
Paxson  V.  Brown,  10  C.  C.  A.  135,  27  U.  S.  App. 
49,  61  Fed.  874. 

As  already  shown,  the  general  principle  an- 
nounced in  the  foregoing  cases  does  not  neces- 
sarily subject  a  foreign  assignment,  even  with 
respect  to  real  property,  to  the  law  of  the  place 
where  the  property  is  situated  with  respect  to 
preferences,  though  that  law  may,  as  in  the 
<»sc  of  personal  property,  be  applied  in  favor 
of  resident  creditors,  or,  indeed,  in  favor  of 
nonresident  creditors,  if  the  local  policy  upon 
the  subject  is  deemed  to  protect  both  classes  of 
•creditors  against  foreign  assignments  with  pref- 
erences. Even  as  applied  to  the  form  or  mode 
of  execution,  this  principle  does  not  require 
that  Che  assignment,  in  order  to  pass  the  title 
to  real  property,  shall  be  executed  in  the  form 
•or  mode  required  by  the  law  of  the  place  where 
the  property  is  situated  with  respect  to  domes- 
tic assignments.  It  Is  enough  if  the  assignment 
Is  executed  in  the  manner  required  by  the  lex 
rei  9U<B  for  the  conveyance  of  real  property 
^nerally.     Thus : 

A  voluntary  assignment  for  creditors,  execut- 
ed in  Tennessee  by  persons  there  domiciled,  is 
«afficient  to  pass  title  to  real  property  in  Ar- 
'fainsas,  as  against  nonresident  creditors,  if  exe- 
cuted in  the  forms  prescribed  by  the  law  of 
Arkansas  for  the  conveyance  of  real  estate,  not- 
withstanding that  it  does  not  comply  in  all  re- 
spects with  the  law  of  Arkansas  with  reference 
<J5  L.  R.  A. 


to  assignments,  and  for  that  reason  would  b« 
insufficient  to  transfer  the  title  if  it  had  been 
a  domestic  assignment.  Memphis  Sav.  Bank  v. 
Houchens,  52  C.  C.  A.  176,  115  Fed.  90.  The 
court  said  that  the  assignment  would  doubtless 
have  been  insufficient  to  transfer  the  title  if  it 
had  been  a  purely  domestic  assignment,  exe- 
cuted In  Arkansas  by  persons  there  domiciled, 
Inasmuch  as  the  assignee  failed  to  file  an  inven- 
tory and  bond  in  the  proper  forms,  as  the  laws 
of  that  state  direct,  and  also  failed  to  comply 
with  the  ^ocal  law  in  some  other  respects. 
There  was  an  alternative  ground  of  decision  in 
this  case :  but  the  court  clearly  took  the  fore- 
going view. 

A  deed  of  voluntary  assignment  for  the  bene- 
fit of  creditors,  executed  in  another  state  in 
conformity  to  the  statute  of  Illinois  with  re- 
spect to  conveyances,  will  effectually  pass  the 
title  to  real  estate  situated  in  Illinois  to  the 
assignee,  as  against  foreign  attaching  creditors 
of  the  Insolvent  with  actual  knowledge  of  the 
assignment  before  the  commencement  of  their 
attachments,  if  the  assignment  is  not  in  contra- 
vention of  the  laws  or  public  policy  of  Illinois. 
A  contrary  rule  prevails  as  to  the  creditors  of 
the  insolvent  residing  in  Illinois.  Townsend 
V.  Coxe,  151  111.  62,  37  N.  B.  680. 

An  assignment  for  creditors  executed  in  an- 
other state  by  a  person  domiciled  therein,  In 
such  manner  as  is  required  by  the  law  of  Wash- 
ington for  the  conveyance  of  real  property,  is 
sufficient  to  convey  real  property  in  the  latter 
state  as  against  a  nonresident  attachment  cred- 
itor. Bloomlngdale  v.  Well,  20  Wash.  611,  70 
Pac.  94. 

An  assignment  for  creditors,  voluntarily  made 
un«ler  a  statute  of  another  state,  conveying 
lands  in  Texas,  executed  with  words  sufficient 
to  convey,  and  the  solemnities  required  by  the 
law  of  that  state,  passes  title  as  between  the 
parties  thereto  and  those  claiming  under  them. 
Harvey  v.  Bdens,  69  Tex.  420,  6  S.  W.  308. 
The  court  Implies  that  It  would  be  otherwise 
as  against  an  attaching  creditor  who  is  a  resi- 
dent of  Texas. 

A  voluntary,  common-law  assignment,  execut- 
ed in  another  state  by  a  resident  thereof  who 
did  not  do  business  in  Minnesota,  if  valid  by  che 
law  of  the  former  state,  and  executed  as  deeds 
of  conveyance  are  required  to  be  executed  by 
the  laws  of  Minnesota,  is  good  as  a  conveyance 
of  land  In  Minnesota, — at  least  as  against  every 
one    but   creditors   of    the   assignor, — notwith- 
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John  G.  Wepfer  was  duly  appointed  receiver 
by  the  court.  This  case  remained  on  the 
docket,  as  originally  commenced,  in  the  name 
of  the  J.  F.  Crawford  Lumber  Company, 
though  both  Smead  &  Powell  and  John  G. 
Wepfer,  as  receiver  of  the  Creel  Lumber 
Company^  were  notified  by  Frank  F.  Gates 
immediately  after  the  deed  of  trust  was  ex- 
ecuted to  liim,  as  trustee,  by  the  J.  F.  Craw- 
ford Lumber  Company,  that  he  held  said  in- 
debtedness as  such  trustee,  and  it  was  so 
understood  by  Smead  &  Powell. 

Three  days  after  the  appointment  of  John 
G.  Wepfer  as  receiver  of  Creel  Lumber  Com- 
pany, on  the  5th  day  of  July,  1897,  D.  W. 
Chandler  &  Co.  commenced  an  action  against 
the  J.'  F.  Crawford  Lumber  Company  in  the 
Columbia  circuit  court  for  the  sum  of  $2,- 


338.34,  and  on  the  9th  day  of  said  month  a 
summons  was  issued  therein.  The  indebted- 
ness upon  which  this  action  was  brought 
was  in  the  nature  of  acceptances  by  the 
Creel  Lumber  Company,  indorsed  by  the  J. 
F.  Crawford  Lumber  Company.  Thia  claim 
was  also  filed  by  the  receiver  of  the  Creel 
Lumber  Company,  and  was  credited  with  its 
pro  rata  of  the  proceeds  arising  from  the 
sale  of  the  Creel  Lumber  Company  property 
by  the  receiver,  under  order  of  the  court. 
The  balance  due  after  this  credit  reduced  the 
amount  to  $1,496.27,  for  which  the  plaintiffs 
obtained  judgment  against  the  J.  F.  Craw- 
ford Lumber  Company. 

At  the  institution  of  the  action  of  D.  W. 
Chandler  &  Co.  against  the  J.  F.  Crawford 
Lumber  Company,  the  plaintiff  caused  an 


standing  that  the  Minnesota  statutes  prohibit 
common-law  assignments  by  residents  of  Minne- 
sota, or  by  persons  doing  business  In  that  state. 
Thompson  v.  Bllenz,  58  Minn.  801,  69  N.  W. 
1023.  Notwithstanding  the  foregoing  statute, 
the  court  said  the  assignment  was  not  repug- 
nant to  the  laws  of  Minnesota. 

An  assignment  for  creditors  executed  In 
Kentucky  by  a  resident  of  that  state,  if  exe- 
cuted, witnessed,  and  acknowledged  in  conform- 
ity to  the  requirements  of  the  Ohio  statute 
with  reference  to  the  conveyance  of  Interest  in 
land,  will  take  effect  from  the  time  of  delivery 
to  the  assignee  as  to  land  In  Ohio,  notwith- 
standing that  the  Ohio  statute  declares  that  an 
assignment  for  creditors  shall  take  effect  only 
from  the  time  of  delivery  to  the  probate  Judge. 
Wright  V.  Franklin  Bank,  59  Ohio  St.  80,  51  N. 
E.  876. 

Where  a  voluntary  assignment  for  creditors, 
executed  outside  of  Oklahoma,  is  sufficient, 
under  the  laws  of  Oklahoma,  to  convey  real 
property,  and  Is  recorded  as  deeds  are  required 
to  be  recorded,  it  is  not  necessary.  In  order  that 
the  title  may  pass,  that  the  assignee  shall  com- 
ply with  the  laws  of  Oklahoma  relating  to  do- 
mestic assignments  for  creditors,  giving  bond, 
filing  schedule,  etc.  Williams  v.  Kemper,  H. 
ft  McD.  Dry  Goods  Co.  4  Okla.  145,  48  Pac. 
1148. 

In  Paxson  v.  Brown,  10  C.  C.  A.  185,  27  U. 
S.  App.  49,  61  Fed.  874,  Involving  the  question 
whether  the  title  to  real  property  In  Arkansas 
passed  under  an  assignment  for  creditors  made 
in  New  York  by  a  firm  doing  business  there,  the 
court  said  It  would  seem  that  the  statutes  of 
Arkansas  relative  to  the  filing  of  the  Inventory 
and  bond  of  the  assignee  related  to  domestic 
assignments  only,  and  had  no  application  to  an 
assignment  made  in  another  state  In  accordance 
with  Its  laws.  The  point,  however,  was  not 
authoritatively  decided,  the  case  being  disposed 
of  upon  another  ground. 

In  Watson  v.  Holden,  58  Kan.  667,  60  Pac. 
883,  however,  the  court  denied  the  title  to  real 
property  In  Kansas  of  an  assignee,  appointed 
by  a  court  of  Missouri  in  place  of  the  assignees 
named  in  a  voluntary  deed  of  assignment  who 
had  resigned.  The  decision  does  not  seem  to 
be  wholly  upon  the  ground  that  the  title  of  real 
property  in  one  state  cannot  be  directly  affect- 
ed by  a  statute  or  decree  of  a  court  of  an- 
other; but,  in  part  at  least,  upon  the  ground 
that  the  assignment,  so  far  as  real  property 
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was  concerned,  was  governed  by  the  law  of 
Kansas,  under  which  no  title  passes  to  the  as- 
signee appointed  by  the  instrument,  but  passes 
to  the  assignee  elected  by  the  creditors  or  ap- 
pointed by  the  court;  and  it  would  apparently 
have  been  held,  if  necessary,  that  the  title  would 
not  have  passed  to  the  assignee  named  in  the 
Instrument,  even  if  he  had  undertaken  to  serve. 

So,  an  assignment  for  creditors  Is  subject,  so 
far  as  concerns  the  title  to  real  property  in  sn- 
other  state,  to  the  provisions  of  the  statute  of 
that  state,  that  no  title  shall  pass  to  an  assignee 
until  his  bond  shall  be  filed  and  approved,  and 
to  the  construction  placed  upon  that  statute 
to  the  effect  that  a  lien  acquired  by  attaching 
creditors  after  the  date  of  the  assignment  is 
not  affected  by  the  subsequent  execution  and 
approval  of  the  assignee's  bond.  Keane  v. 
Chamberlain,  14  App.  D.  C.  84,  27  Wash.  L^ 
Rep.  98. 

In  Bloomlngdale  v.  Well,  29  Wash.  611,  70 
Pac.  94,  it  was  held  that  even  If  it  were  neces- 
sary to  affix  a  notarial  seal  to  a  certificate  of 
acknowledgment  of  a  foreign  assignment  for 
creditors  in  order  to  make  It  effective  to  convey 
the  legal  title  to  real  estate  in  Washington,  the 
failure  to  do  so  did  not  prevent  the  assignee 
from  maintaining  an  action  to  quiet  title  as 
against  foreign  attachment  creditors,  since, 
under  the  Washington  statute,  an  equitable 
title  is  sufficient  to  support  such  an  action. 

A  Pennsylvania  creditor  who  accepts  bene- 
fits under  a  Pennsylvania  assignment  for  cred- 
itors, which  purported  to  include  real  property 
In  another  state,  may  be  enjoined  from  prose- 
cuting a  suit  instituted  in  such  other  state  to 
secure  a  preference  over  other  creditors  as  to 
the  lands  there  situated.  Kendall  v.  McClure 
Coke  Co.  182  Pa.  1,  61  Am.  St.  Rep.  688,  37 
Atl.  823.  The  decision  expressly  rests  upon 
the  doctrine  of  estoppel,  and  it  was  assumed, 
for  the  purposes  of  the  case,  that  the  assign- 
ment was  not  executed  and  recorded  in  such 
manner  as  to  pass  the  title  to  the  real  property 
In  the  other  state. 

An  assignment  for  creditors,  though  suffi- 
cient, according  to  the  laws  of  the  place  where 
it  Is  executed,  to  pass  all  the  assignor's  title 
and  interest  In  real  property,  notwithstanding 
that  a  life  estate  only  is  designated  in  the 
schedule,  will  pass  only  the  life  estate  in  land 
situated  in  another  state  by  the  law  of  which 
th«  general  words  of  assignment  are  restricted 
by  the  particular  description  in  the  schedule. 
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order  of  attachment  to  issue,  which  was  re- 
turned without  being  served.  A  writ  of  gar- 
nishment was  at  the  same  time  issued,  and 
was  served  on  the  16th  of  July,  1897,  upon 
John  G.  Wepfer,  as  receiver,  and  Smead  & 
Powell,  as  attorneys  for  the  J.  F.  Crawford 
Lumber  Company. 

In  the  suit  of  the  J.  F.  Crawford  Lumber 
Company  against  the  Creel  Lumber  Com- 
pany a  decree  was  rendered  in  favor  of  the 
plaintiff  and  intervening  creditors,  and  a  dis- 
tribution of  the  proceeds  of  the  sale  of  the 
property  of  the  defendant  was  ordered  by 
the  court  to  be  made  by  the  receiver.  A 
judgment  was  rendered  in  favor  of  the  plain- 
tiff for  $23,000,  and  a  distributive  share  of 
about  $7,000  was  awarded  thereon,  and  paid 
to  Smead  &  Powell,  by  agreement,  to  hold 


subject  to  the  order  of  the  court  in  the  ac- 
tion of  D.  W.  Chandler  &  Co.  against  the  J. 
F.  Crawford  Lumber  Company. 

Afterwards  Smead  &  Powell,  garnishees  in 
the  action  of  D.  W.  Chandler  &  Co.  against 
J.  F.  Crawford  Lumber  Company,  answered, 
and  allied  that  they  held  no  funds  of  the 
defendant,  and  that  the  moneys  held  by  them 
were  the  property  of  Frank  E.  Gates,  as 
trustee,  and  were  so  held  by  them.  Gates, 
as  such  trustee,  filed  his  complaint,  and 
claimed  the  funds  in  the  hands  of  the  gar- 
nishees, Smead  &  Powell,  by  virtue  of  the 
deed  of  trust  executed  to  him  as  before 
stated. 

The  deed  of  trust  and  assignment  executed 
by  the  J.  F.  Crawford  Lumber  Company,  the 
statutes  and  reports  of  the  opinions  of  the 


Keone  v.  Chamberlain,  14  App.  D.  C.  84,  27 
Wash.  L.  Rep.  98. 

It  will  be  observed  by  referring  to  the  case 
cited  in  the  opinion  in  the  last  case  that  the 
rule  ol  law  which  was  applied  in  this  case  was 
a  general  rule  for  the  constmction  of  deeds, 
and  was  not  a  provision  of  the  assignment 
law. 

A  sale  of  land  in  Kansas  by  an  assignee  for 
creditors  of  an  insolvent  in  Illinois,  with  the 
approval  of  the  court  of  the  latter  state,  not 
being  made  in  accordance  with  the  provisions 
of  the  K.insas  act  regulating  assignments  for 
creditors,  or  by  the  order  or  judgment  of  any 
Kansas  court,  passes  no  title.  Thompkins  v. 
Adams,  41  Kan.  38,  20  Pac.  530. 

In  Weston  v.  Nevers,  72  N.  H.  65,  54  Atl. 
703,  a  resident  of  Maine  made  a  common-law 
assignment  in  that  state,  and  on  the  same  day 
executed  a  deed  of  real  property  in  New  Hamp- 
shire to  the  assignee  in  consideration  of  the 
trust  created  by  the  assignment.  The  assign- 
ments provide  that,  in  case  of  a  decree  of  in- 
solvency against  the  assignor  under  the  insol- 
vency laws,  the  assignee  should  transfer  the 
property  remaining  in  his  hands  to  the  assignee 
in  insolvency.  It  did  not  appear  that  any  of  the 
creditors  assented  to  the  assignment.  The  real 
property  in  New  Hampshire  was  attached  by  a 
New  Hampshire  creditor  after  the  execution  of 
the  assignment  and  deed.  It  was  held  that  the 
attachment  prevailed  over  the  assignment  and 
deed  upon  the  ground  that,  by  reason  of  the 
provision  referred  to,  the  assent  of  the  credit- 
ors could  not  be  presumed,  and  therefore  the 
assignee  held  the  property  as  the  agent  of,  or 
trustee  for,  the  debtor  alone,  and  it  was  there- 
fore subject  to  attachment  by  the  debtor's  cred- 
itors. 

e.  Law  determining  asBignee's  right  to   avoid 
fraudulent  transfers  and  oonveganoes, 

A  voluntary  assignment,  made  in  Missouri 
by  a  corporation  of  that  state,  by  the  law  of 
that  state,  vests  no  right  In  the  assignee,  to 
avoid  the  fraudulent  conveyances  of  the  as- 
signor, and  therefore  has  no  such  effect  with 
reference  to  real  property  in  Kansas.  Watson 
V.  Bonflls,  63  C.  0.  A.  635,  116  Fed.  157. 

Whether  a  voluntary  assignee  for  creditors 
represents  the  assignor  only,  so  that  he  cannot 
question  transfers  or  encumbrances  that  would 
be  valid  as  against  the  latter,  or  represents  the 
creditors  also,  and  may  attack  transfers  or  en* 
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cumbrances  which  are  invalid  as  against  the 
creditors,  depends  upon  the  law  of  the  place 
where  the  assignor  is  domiciled  and  the  assign- 
ment is  made,  not  only  with  respect  to  personal 
property  in  that  state,  but  also  with  respect  to 
personal  property  in  other  states.  Swedish 
American  Nat.  Bank  v.  First  Nat.  Bank,  89 
Minn.  98,  94  N.  W.  218. 

f.  As  to  effect  of  assignment  to  avoid  previous 

attachment  or  transfer. 

An  attachment  in  a  foreign  state  of  an  In- 
debtedness is  not  dissolved  by  a  subsequent  gen. 
eral  assignment  for  the  benefit  of  creditors  in 
W'ashington  by  the  attachment  debtor,  although 
the  assignment  would  have  had  such  effect  upon 
an  attachment  levied  within  the  state.  Neu- 
felder  v.  North  British  &  M.  Ins.  Co.  10  Wash. 
393,  45  Am.  St.  Rep.  793,  39  Pac.  110.  The 
attaching  creditors  resided  in  the  state  where 
the  attachment  was  levied.  The  action  was  by 
the  assignee  against  the  debtor,  which  was  a 
foreign  corporation,  but  did  business  in  Wash- 
ington. 

Legal  proceedings  in  other  states  are  not  af- 
fected by  Conn.  Pub.  Acts  1895,  p.  491,  dissolv- 
ing attachments  made  within  sixty  days  before 
the  appointment  of  a  receiver  of  a  corporation. 
Ward  V.  Connecticut  Pipe  Mfg.  Co.  71  Conn. 
345,  42  L.  R.  A.  706,  71  Am.  St  Rep.  207,  41 
Atl.  1057. 

An  assignment  of  shares  in  a  loan  company, 
made  in  Ohio  by  an  insolvent  in  payment  of  a 
bona  fide  indebtedness  immediately  before  the 
execution  of  a  general  assignment  for  the  bene- 
fit of  creditors,  will  not  be  held  invalid  in  Ken- 
tucky as  an  unlawful  preference,  where  it  does 
not  appear  that  any  citizen  of  Kentucky  will  be 
prejudiced  thereby.  Matthews  v.  Lloyd,  89  Ky. 
625,  13  S.  W.  106. 

g.  As  between   law  of  assignor's  domicil  and 

that  of  place  where  assignment  made. 

In  most  of  the  cases  the  assignment  was  made 
in  the  state  where  the  assignor  was  domiciled, 
so  that  there  was  no  conflict  between  the  lew 
loci  contractus  and  lew  domicilii.  Some  of  these 
cases  describe  the  governing  law  in  terms  of 
the  place  where  the  assignment  was  made,  and 
others  in  terms  of  the  assignor's  domicil.  In 
case  of  an  assignment  made  in  one  state  by  a 
person — a  natural  person,  at  least — domiciled 
in  another,  however,  the  law  of  the  place  where 
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supreme  coiirt  of  the  state  of  Missouri  upon 
the  subject  of  mortgages  and  assignments 
for  the  benefit  of  creditors,  an  agreed  state- 
ment of  facts,  and  deposition  of  witnesses 
were  read  as  evidence  in  the  trial  to  the 
court,  sitting  as  a  jury;  and  the  foregoing 
facts  appeared,  and  it  was  shown  that  the 
trustee,  Gates,  converted  the  assets  in  his 
hands,  except  property  of  the  value  of  $2,- 
000,  hito  money,  and  paid  about  35  per  cent 
of  the  indebtedness  secured  by  the  deed  of 
trust,  leaving  in  his  hands  about  $1,200  in 
money  to  pay  costs,  expenses,  and  fees,  and 
the  $7,000  paid  on  the  judgment  against  the 
Creel  Lumber  Company,  and  that  the  bal- 
ance of  such  indebtedness  still  due  is  about 
$37,000. 

The  court  sustained  the  attachment,  ren- 


dered judgment  in  favor  of  plaintiffs  for  the 
$1,496.27,  and  ordered  Smead  &  Powell  to 
pay  the  same,  if  the  judgment  shall  not  be 
reversed  by  this  court;  and  the  garnishees, 
Smead  &  Powell,  and  Gates,  as  trustee,  ap- 
pealed. 

By  the  laws  of  what  state  are  the  rights 
of  the  parties  in  the  case  determined? 

Every  state  has  jurisdiction  over  all  prop- 
erty, personal  and  real,  within  its  territorial 
limits,  and,  within  the  bounds  of  legislation, 
may  nBgulate  and  control  it  in  such  manner 
as  to  it  may  seem  fit  or  expedient.  It  may 
provide  how  far  the  laws  of  a  foreign  state 
in  which  a  contract  or  transfer  or  mortgage 
of  property  has  been  made  shall  govern  in 
the  enforcement  of  such  contract,  transfer, 
or  mortgage  by  its  courts,  or  that  its  own 


It  was  made  will  probably  prevail,  unless  it  was 
Intended  to  have  its  first  operation  in  the  state 
of  the  domicil. 

In  Schroeder  v.  Tompkins,  58  Fed.  072,  it 
was  held  that  a  voluntary  assignment,  made  In 
Ohio  by  a  firm  whose  principal  business  domicil 
wan  in  that  state,  and  one  of  the  members  of 
which  resided  there,  was  governed  by  the  law  of 
that  state,  even  with  respect  to  a  stock  of  mer- 
chandise in  a  branch  store  conducted  by  the 
firm  in  Indiana,  where  the  other  member  of  the 
firm  resided. 

In  Egbert  v.  Baker,  58  Conn.  819,  20  Atl. 
466,  where  the  validity  and  effect  of  an  assign- 
ment made  by  a  partnership  were  referred  to 
the  law  of  New  York  where  it  was  made,  one 
of  the  partners  resided  in  New  York  and  an- 
other in  New  Jersey  at  the  time  the  assignment 
was  made. 

So,  In  Re  Browning  (N.  J.)  57  Atl.  860,  it 
was  said  that  whether  the  firm  by  which  an 
assignment  was  made  was  domiciled  in  Penn- 
sylvania or  not,  the  assignment  having  been 
executed  and  delivered  in  that  state,  with  noth- 
ing  to  Indicate  that  it  was  to  be  performed 
elsewhere,  it  was  to  be  regarded  as  a  Pennsyl- 
vania contract. 

Assignors  for  creditors  doing  business  in  New 
York  state,  who  are  residents  of  a  state  whose 
laws  forbid  the  making  of  a  preferential  assign- 
ment and  declare  the  same  void,  can  make  a 
valid  preferential  assignment  in  New  York. 
Smedley  v.  Smith,  15  Daly,  421,  28  N.  Y.  S.  R. 
414.  8  N.  Y.  Supp.  100,  Affirmed  in  126  N.  Y. 
037,  27  N.  E.  411.  The  personal  property  in- 
volved was  in  New  York, 

But  an  assignment  for  the  benefit  of  credit- 
ors, executed  in  another  state  by  a  Michigan 
corporation,  with  express  reference  to  Michigan, 
and  intended  to  have  its  first  operation  in  that 
state,  Is  to  be  treated,  in  passing  upon  its  va- 
lidity, as  if  originally  executed  in  Michigan. 
Richardson  v.  Rogers,  45  Mich.  591,  8  N.  W. 
520. 

An  assignment  for  the  benefit  of  creditors  by 
a  resident  of  North  Dakota,  where  all  his  prop- 
erty and  business  were,  to  an  assignee  residing 
in  Minnesota,  signed,  sealed,  and  delivered  in 
Minnesota,  but  taken  to  and  recorded  In  North 
Dakota  as  required  by  the  law  of  that  state, 
is  a  North  Dakota  assignment,  and  its  validity 
is  to  be  determined  by  the  law  of  that  state. 
McKibbin  v.  Elllngson,  58  Minn.  205,  49  Am. 
St.  Rep.  499,  59  N.  W.  1003.  The  court  said 
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that  this  would  be  true,  even  if  the  assignment 
were  to  be  regarded  as  having  been  executed  In 
Minnesota;  though,  as  a  matter  of  fact,  the 
court  held  that  recording  an  assignment  in 
North  Dakota  was  the  final  act  by  which  the 
assignment  was  executed. 

Re  Paige  &  8.  Lumber  Co.  31  Minn.  136,  16 
N.  W.  700,  held  that  the  statu<-«  of  MinnesoU 
declaring  assignments  void  unkJs  filed  in  the 
office  of  the  clerk  of  the  district  court  of  the 
county  where  the  assignor  or  assignors  reside, 
did  not  apply  to  an  assignment  executed  In 
another  state  by  an  unincorporated  association 
where  the  principal  place  of  business  was  in 
that  state,  although  two  of  the  members  re- 
sided in  Minnesota. 

See  also  I.  d,  1,  (f),  supra. 

II.  Asaiffnmenis  under  insolvency  or  bankruptcy 
atatutea. 

a.  General  rule. 

See,  for  the  earlier  cases,  note  to  Long  v.  For- 
rest, 23  L.  R.  A.  33,  I.  b,  1 ;  I.  c ;  and,  with 
respect  to  real  property,  II. 

It  will  be  seen  by  referring  to  that  note  that 
the  general  principle  established  by  the  Amer- 
ican cases  is  that  an  assignment  in  invitum, 
including  also  those  voluntarily  made  under  a 
statute  with  bankruptcy  features,  does  not  pass 
the  title  either  to  real  or  personal  property  in 
another  state, — at  least  as  against  creditors  of 
that  state,  or  creditors  of  a  third  state.  This 
general  principle  is  also  supported  by  the  later 
cases.    Thus : 

A  voluntary  or  common-law  assignment,  made 
In  the  state  of  the  assignor's  domicil,  will  be 
respected  in  other  states,  except  so  far  as  it 
comes  in  conflict  with  the  rights  of  local  cred- 
itors, or  with  the  laws  of  public  policy  of  the 
state  in  which  it  is  sought  to  be  enforced ;  but 
the  rule  with  respect  to  statutory  assignments 
is  somewhat  diflTerent.  While  the  authorities 
are  not  altogether  harmonious,  the  prevailing 
doctrine  is  that  conveyance  under  a  state  in- 
solvent law  operates  only  upon  property  within 
the  territory  of  that  state,  and  that,  with  re- 
spect to  property  in  other  states,  it  is  given 
only  snch  effect  as  the  laws  of  such  state  per- 
mit; and  that,  in  general,  it  must  give  way 
to  claims  of  creditors  pursuing  their  remedies 
there.  It  passes  no  title  to  real  estate  situate 
in  another  state.     Nor,  as  to  personal  property. 
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laws  shall  be  the  only  rule  observed  in  such 
cases.  But  when  it  has  not  done  so  the  gen- 
eral rule  is  that  the  nature^  the  obligation, 
and  the  interpretation  of  personal  contracts 
and  contracts  concerning  movable  property 
are  governed,  in  such  a  state,  by  the  laws  of 
the  place  where  they  are  made,  unless  the  par- 
ties at  the  time  of  making  them  have  some 
other  law  in  view.  Liverpool  d  O.  W, 
Steam  Co,  v.  Phenix  Ins,  Co.  129  U.  S.  468, 
82  L.  ed.  798,  9  Sup.  Ct.  Rep.  478.  Such 
law  governs,  in  such  cases,  not  because  it 
has  any  extraterritorial  force,  but  by  per- 
mission, upon  a  principle  of  justice  and 
comity.  But  this  rule  has  its  exceptions. 
There  are  five  instances  in  which  the  state 
of  the  forum  will  not  enforce  the  foreign 
law:     "(1)   Where  the  enforcement  of  the 


foreign  law  would  contravene  some  estab- 
lished and  important  policy  of  the  state  of 
the  forum;  (2)  where  the  enforcement  of 
such  foreign  law  would  involve  injustice  and 
injury  to  the  people  of  the  forum;  (3) 
where  such  enforcement  would  contravene 
the  canons  of  morality  established  by  civil- 
ized society;  (4)  where  the  foreign  law  is 
penal  in  its  nature;  and  (6)  where  the 
question  relates  to  real  property."  Minor, 
Confl.  L.  §§  5,  13. 

It  follows,  then,  that  where  the  owner 
undertakes,  in  one  state,  according  to  its 
laws,  to  mortgage  personal  property  in  an- 
other state,  and  the  mortgagee  attempts  to 
enforce  the  mortgage  in  the  actual  situs  of 
the  property  against  third  parties  domiciled 
there,  the  laws  of  which  situs  conflict  with 


will  the  title  acquired  by  it  prevail  against  the 
riglits  of  attaching  creditors  under  the  laws  of 
the  state  where  the  property  is  actually  situ- 
ated. Security  Trust  Co.  v.  Dodd,  173  U.  8. 
624,  43  L.  ed.  835,  19  Sup.  Ct.  Rep.  546. 

The  distinction  between  a  voluntary  convey- 
ance by  the  owner  and  an  involuntary  one,  or 
one  made  by  operation  of  statute,  is  universally 
recognized.  The  latter  class  of  conveyance  has 
no  extraterritorial  elTect  on  property  in  a  state 
other  than  that  where  made.  Byers  v.  Tabb, 
76  Miss.  843,  25  So.  492. 

Involuntary  assignments  have  no  operation 
ont  of  the  state  under  whose  laws  they  are 
made.  Williams  v.  Kemper,  H.  &  McD.  Dry 
Goods  Co.  4  Okla.  145,  43  Pac.  1148. 

An  attachment  will  be  upheld  as  against  a 
prior  assignment  for  the  benefit  of  creditors  in 
another  state,  which  Is  in  fact  a  transfer  in 
tnvitum  under  insolvent  laws.  Barth  v.  Backus, 
140  N.  Y.  230,  23  L.  R.  A.  47,  87  Am.  St  Rep. 
545,  35  N.  E.  425. 

An  assignment  by  a  court  of  insolvency  does 
not,  of  its  own  force,  convey  to  assignees  ap- 
pointed bv  the  court  the  title  to  Jands  situated 
in  another  state,  unless  the  laws  of  the  latter 
state  give  it  such  effect.  Chlpman  v.  Peabody.< 
159  Mass.  420,  38  Am.  St.  Rep.  437,  34  N.  E. 
563. 

Whether  real  property  is  subject  to  attach- 
ment or  levy  by  creditors,  notwithstanding  an 
assignment  under  a  banlcruptcy  law  made  In 
another  state,  is  to  be  determined  exclusively 
by  the  lex  rei  aitw.  Jenks  v.  Ludden,  34  Minn. 
482,  27  N.  W.  188.  This  was  said  by  a  court  of 
Minnesota  with  reference  to  tbe  effect  of  in- 
solvency proceedings  in  that  state  upon  the 
title  to  real  property  In  Wisconsin. 

W^here  there  are  two  Insolvencies  of  the  same 
person  in  different  jurisdictions,  the  title  of  Ihe 
assignee  to  the  land  of  the  debtor  situated  in 
one  jurisdiction  must  be  determined  by  the  law 
of  that  jurisdiction ;  and  where  a  mortgage  of 
land  In  Maine  was  given  by  a  Massachusetts 
debtor  to  a  Massachusetts  creditor  to  secure  a 
pre-existing  debt  within  six  months  of  insol- 
vency proceedings  Ih  Massachusetts,  which  mort- 
gage, by  the  law  of  Maine,  was  good  as  against 
the  same  assignee  appointed  by  the  law  of 
Maine,  it  was  held  that  the  mortgage  could  not 
be  avoided  by  him  as  assignee  in  Massachusetts. 
Chlpman  v.  Peabody,  159  Mass.  420,  38  Am.  St. 
Rep.  437,  34  N.  E.  563. 

The  rule  established  by  the  foregoing  case  is 
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not  a  mere  rule  of  public  policy  of  the  state 
where  the  property  Is  situated,  and  as  such 
to  be  applied  only  when  the  question  arfses  in 
an  action  in  that  state ;  but  Is  a  general  princi- 
ple of  private  international  law,  to  be  applied 
wherever  the  action  is  brought. 

Thus,  in  Security  Trust  Co.  v.  Dodd,  173  U. 
S.  624,  43  L.  ed.  835, 19  Sup.  Ct.  Rep.  545,  where 
the  rule  was  applied,  the  action  was  brought  in 
a  Federal  court  sitting  in  Minnesota,  where  the 
assignment  was  made,  to  recover  from  the  New 
York  creditors  the  value  of  the  property  which 
they  had  attached.  See  also  Jenks  v.  Ludden, 
34  Minn.  482,  27  N.  W.  188,  infra. 

The  execution  of  an  assignment  by  a  resident 
of  Minnesota  under  the  Minnesota  Insolvent  law 
(a  bankrupt  act)  does  not  justify  a  court  of 
that  state  in  enjoining  another  citizen  of  that 
state  from  enforcing  an  attachment  Hen  previ- 
ously acquired  by  him  on  real  property  of  the 
assignor  in  Wisconsin,  although  the  assignment 
would  have  the  effect  to  dissolve  such  an  at- 
tachment upon  property  in  Minnesota,  where 
such  creditor  has  not  participated  in  the  In- 
solvency proceedings,  and  there  are  other  cred- 
itors, citizens  of  Wisconsin,  who  have  obtained 
attachment  Hens  upon  the  same  property,  and 
other  general  creditors  who  are  residents  of  a 
third  state.  Jenks  v.  Ludden,  34  Minn.  482, 
27  N.  W.  188.  The  decision  is  upon  the  ground 
that  the  assignment  does  not,  of  itself,  operate 
to  dissolve  the  attachment  upon  the  Wisconsin 
real  estate,  and  that,  in  any  event,  the  attach- 
ment by  the  citizens  of  Wisconsin  would  take 
precedence,  and  that  the  courts  of  Wisconsin 
would  probably,  or  at  least  might,  hold  that  the 
creditors  who  were  residents  of  the  third  state 
could  acquire  liens  on  the  property  paramount 
to  tbe  rights  of  the  assignee  under  the  assign- 
ment. 

Where,  however,  a  nonresident  creditor  vol- 
untarily becomes  a  party  to  the  insolvency  pro- 
ceedings, he  thereby  elects  to  take  advantage 
of,  and  become  bound  by,  those  proceedings,  and 
cannot  thereafter  resort  to  remedies  against  the 
property  of  the  insolvent  in  other  states,  to 
which  otherwise  be  would  have  a  right  of  re- 
course. Gerding  v.  East  Tennessee  Land  Co. 
185  Mass.  380,  70  N.  E.  206 ;  Wilson  v.  Keels, 
54  S.  C.  545,  71  Am.  St.  Rep.  816,  32  S.  E.  702. 

b.  Choaea  in  action. 
See,  for  earlier  cases,  notr  to  Long  v.  Forrest, 
23  L.  R.  A.  33,  I.  b,  c. 

The  rule  stated  In  tbe  last  section  Is  applica- 
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the  lex  loci  coniraciua,  the  law  of  the  forum 
will  govern.  The  reason  of  this  rule  is, 
the  state  of  the  forum,  as  before  stated,  has 
the  right  to  regulate  the  transfer  of  property 
in  its  bounds  for  the  purpose  of  protecting 
its  citizens,  and  to  enforce  the  laws  enacted 
for  that  purpose,  in  such  cases.  As  a  gen- 
eral rule,  no  injustice  can  be  done  to  the 
parties  by  requiring  them  to  conform  to  such 
laws.  On  the  contrary,  citizens  of  the  situs 
of  the  property  might  be  greatly  injured  if 
it  was  not  made  their  duty  to  do  so.  They 
have  no  just  cause  of  complaint.  In  send- 
ing their  property  into  a  state,  they  im- 
pliedly submit  to  the  regulations  concerning 
its  transfer  in  force  there,  although  a  dif- 
ferent rule  of  transfer  prevails  in  the  juris- 
diction where  they  reside.  The  observance 
of  comity  towards  other  states,  to  the  unjust 
injury  of  citizens  of  the  forum,  cannot  be 
reasonably  expected  or  required.  What  we 
have  said  in  this  connection  applies  only 


when  the  actual  situs  of  the  property  and  the 
forum  are  the  same.  Oreen  v.  Van  Buahirk, 
7  Wall.  139,  19  L.  ed.  109;  Hervey  v.  Rhode 
Island  Looomoiive  Works,  93  U.  S.  664,  23 
L.  ed.  1003;  Warner  v.  Jaffray,  96  N.  Y. 
248,  48  Am.  Rep.  616;  Djenny  v.  Faulkner, 
22  Kan.  89,  98;  Minor,  ConA.  L.  §  14. 

"There  is  usually  no  difficulty  in  ascer- 
taining the  actual  situs  of  tangible  chattels, 
whenever  it  becomes  necessary  to  discrimi- 
nate between  the  actual  and  legal  situs 
thereof."  "But  with  respect  to  intangible 
chattels  and  choees  in  actions,  such  as  bonds, 
notes,  bills  of  exchange,  accounts,  and  debts 
of  all  sorts,"  the  decisions  of  courts  present 
some  difficulty. 

The  terms  or  phrases  "choses  in  actions" 
and  "debts"  are  used  by  courts  to  represent 
the  same  thing  when  viewed  from  opposite 
sides.  "The  chose  in  action  is  the  right 
of  the  creditor  to  be  paid,  while  the  debt  is 
the  obligation  of  the  debtor  to  pay."     As 


ble,  not  ooly  to  real  property  and  chattels,  but 
also  to  cboses  in  action. 

In  Rhawn  v.  Pearce»  110  111.  350,  61  Am. 
Rep.  691,  it  was  argued  that  the  situs  of  the 
garnished  debt  was  at  the  residence  of  the  in- 
solvent in  Pennsylvania,  to  whom  It  was  pay- 
able. The  court,  however,  said  that  It  was  not 
important  whether  the  debt  wds  strictly  In 
Pennsylvania  or  not  at  the  time  the  insolvency 
proceedings  were  instituted,  since  the  parties 
owing  the  debt  resided  In  Illinois,  and  the  fund 
was  in  that  state,  and  was  liable,  under  its 
laws,  to  attachment,  and  the  trustees  in  in- 
solvency under  the  law  of  Pennsylvania  could 
only  take  subject  to  the  remedies  provided  by 
the  laws  where  the  fund  had  an  actual  exist- 
ence. 

In  King  V.  Cross,  176  U.  8.  396,  44  L.  ed. 
?11,  20  Sup.  Ct.  Rep.  131,  an  attempt  was  made 
to  avoid  the  effect  of  the  rule  that  a  debt  due 
by  a  resident  to  a  nonresident  is  subject  to 
trustee  or  garnishment  process  at  the  instance 
of  a  creditor  of  the  latter,  upon  the  ground 
that  the  debt  in  question  had,  prior  to  the  gar- 
nishment, been  vested  in  the  court  of  insolvency 
of  the  domicil  of  the  principal  defendant  by  the 
institution  of  insolvency  proceedings  against 
him.  It  was  argued  that  a  mere  credit,  though 
subject  to  attachment  or  trustee  process  at  the 
residence  of  the  debtor,  is  governed  by  a  dif- 
ferent rule  from  that  which  controls  tangible 
property ;  and  that  the  situs  of  such  claim — at 
least  for  the  purpose  of  insolvency  proceedings, 
— Is  at  the  domlcll  of  the  creditor,  and  passes 
to  the  custody  of  the  Insolvent  court,  so  that 
the  principle  that  insolvency  proceedings  have 
no  extraterritorial  operation  does  not  apply. 
The  point,  however,  was  not  decided  by  the 
court,  as  the  case  was  disposed  of  upon  another 
ground. 

c.  DiBcHmination   between  reaidente   and  non- 
rcBidenis. 

For  earlier  cases,  see  note  to  Long  v.  Forrest, 
23  L.  R.  A.  38,  I.  b,  2,  3,  4. 
Many  of  the  cases  cited  in  the  earlier  note 
make  an  exception  to  the  rule  denying  the  extra- 
territorial effect  of  such  assignments  when  the 
attacking  creditor  is  a  resident  of  the  Juris- 
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diction  in  which  the  insolvency  transfer  is 
made.  Thus,  Long  v.  Forrest,  23  L.  R.  A.  33, 
held  that  citizens  of  a  foreign  state  will  not 
be  aided  by  the  courts  of  Pennsylvania  to  ob- 
tain, by  garnishment,  preference  of  their  claims 
against  a  foreign  debtor  in  disregard  of  pro- 
ceedings in  his  own  country  for  the  sequestra- 
tion of  his  estate,  and  the  appointment  of  a 
trustee  thereof  in  bankruptcy.  In  this  case 
the  attacking  creditors  were  domiciled  in  Can- 
ada, the  defendants  in  attachment  were  citizens 
of  Scotland,  and  the  proceedings  for  the  se- 
questration of  their  estate  was  had  in  that  conn- 
try,  and  the  garnishees  were  citizens  of  Penn- 
sylvania. 

So,  the  case  next  cited  seems  to  assume  that, 
under  ordinary  circumstances,  the  position  of 
an  attacking  creditor  who  is  a  resident  of  the 
state  in  which  the  insolvency  proceedings  were 
instituted  is' less  favorable  than  that  of  a  resi- 
dent of  the  forum. 

A  sale  to  a  resident  by  a  nonresident,  of 
notes  agamst  another  nonresident,  at  a  dis- 
count, and  with  a  guaranty  against  loss  or  ex- 
pense In  collection,  which  is  made  to  avoid  the 
insolvent  law  of  the  state  where  the  other  par- 
ties reside,  will  not  give  the  transferee,  as  an 
attaching  creditor,  a  position  superior  to  that  of 
his  nonresident  assignor,  but  his  rights  will  be 
subject  to  such  insolvent  law.  Crippen  v.  Rog- 
ers, 67  N.  H.  207,  25  L.  R.  A.  821,  80  Atl.  346. 

Whatever  may  be  true  of  a  compulsory  as- 
signment for  creditors  executed  to  a  receiver 
in  another  state,  pursuant  to  a  decree  of  a 
court  of  that  state,  when  credits  of  the  assignor 
are  attached  in  Massachusetts  by  inhabitants 
of  the  latter  state,  a  court  of  Massachusetts 
will  not  protect,  as  against  the  rights  of  the 
assignee,  an  attachment  made  by  an  inhabitant 
of  a  third  state  after  the  assignment.  Wit- 
ters V.  Globe  Sav.  Bank,  171  Mass.  426,  60  N. 
B.  932.  The  court  did  not  undertake  to  decide 
whether  such  assignment  is  to  be  regarded  as 
having  the  effect  of  a  voluntary  assignment,  or 
of  a  Judicial  or  statutory  assignment. 

The  tendency  of  the  later  cases,  however. 
Is  to  repudiate  any  distinction  based  on  the  resi- 
dence of  the  attacking  creditors,  and  to  deny 
the  effect  of  the  insolvency  or  bankruptcy  pro- 
coedings  either  upon  real  or  personal  property. 
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«aid  by  Prof.  Minor :  "The  chose  in  action, 
or  right  of  the  creditor,  is  a  personal  right 
which  adheres  to  him  wherever  his  situs  may 
be.  It  may  for  some  purposes  be  his  l^gal 
situs  (or  domicil);  for  others,  his  actual 
situs.  Just  as,  in  the  case  of  tangible  chat- 
tels, though  the  title  thereto  follows  the 
owner,  and  its  transfer  will  be  regulated  by 
the  law  of  the  owner's  situs,  yet  his  or  his 
transferee's  ability  to  enforce  that  title  may 
be  in  the  exceptional  cases  determinable  by 
a  different  system  of  law,  should  the  chat- 
tels be  actually  situated  elsewhere.  So,  also, 
in  the  case  of  debts^  though  the  right  to  en- 
force them  follows  the  owner  (the  creditor), 
and  his  transfer  is  therefore  to  be  governed 
by  the  law  of  his  situs,  actual  or  legal,  yet 
his  or  his  transferee's  ability  to  enforce  that 
right  may  depend  upon  another  jurisdiction 
and  system  of  law,  if  he  has  to  resort  to 
another  state  to  sue  the  debtor.  In  other 
words,  though   the  situs  of  the  creditor's 


right  follows  the  creditor,  the  situs  of  the 
debtor's  obligation  follows  the  debtor,  in  the 
sense  that  the  debtor's  legal  obligation  ex- 
ists only  in  the  state  where  it  can  be  en- 
forced against  him.  The  debtor's  obligation 
may  be  enforced  in  a  proceeding  in  rem  in 
any  state  where  he  has  property,  though 
he  be  absent  or  a  nonresident;  or,  if  in  a 
proceeding  in  personam,  the  debtor  must 
have  been  actually  found  within  the  court's 
jurisdiction,  and  process  served  upon  him 
there,  or  else  he  must  have  voluntarily  ap- 
peared. It  is  not  essential  that  the  debtor's 
obligation  should  be  enforced  where  he  re- 
sides, though  that  will  ordinarily  be  the 
place  of  its  enforcement.  It  will  be  seen, 
therefore,  that,  while  the  situs  of  the  credi- 
tor's right  (chose  in  action)  follows  the 
creditor,  and  corresponds  to  the  legal  situs 
of  tangible  chattels,  the  situs  of  the  debtor's 
obligation  follows  the  actual  situs  of  the 
debtor,  or  of  his  property  (in  case  a  pro- 


wtaetber  the  attacking  creditor  is  a  resident  of 
the  state  where  the  proceedings  were  instituted, 
of  the  state  where  the  property  is  situated  or 
the  insolvent's  debtor  resides,  or  of  a  third 
state. 

In  Barth  v.  Baclcus,  140  N.  Y.  230,  23  L. 
R.  A.  47,  87  Am.  St.  Bep.  545,  35  N.  E.  426, 
where  an  assignment,  voluntarily  made  under 
the  law  of  Wisconsin,  was  held  invalid,  even  as 
against  a  Wisconsin  creditor,  because  of  Its 
bankruptcy  provision,  the  court  said :  "In  some 
of  the  states  which  refuse  to  recognize  the  va- 
lidity of  the  title  of  a  foreign  assignee,  even  In 
case  of  voluntarv  assignment,  where  it  comes 
In  conflict  with  the  claims  of  domestic  credit- 
ors, a  distinction  Is  made;  and  it  is  held  that, 
where  the  domlcll  of  the  foreign  assignee  and 
the  creditor  is  the  same,  the  latter  will  be 
bound  by  the  title  of  the  former,  good  by  the 
law  of  the  common  domlcll  (May  v.  Wanne- 
macher.  111  Mass.  202 ;  Sanderson  v.  Bradford, 
10  N.  H.  260;  Moore  v.  Bonnell,  31  N.  J.  L. 
dO).  The  principle  of  comity  in  these  states 
is  held  to  apply  so  as  to  subject  nonresidents  to 
the  operation  of  the  foreign  law,  but  not  so  as 
to  prevent  domestic  creditors  from  pursuing 
their  remedy  in  defiance  of  the  foreign  assign- 
ment. .  .  .  The  question  is  not  an  open 
one  in  this  state.  We  have  refused  to  adopt 
the  distinction  made  in  some  of  the  states,  and 
have  placed  the  right  of  a  creditor  coming  here 
from  the  state  of  a  common  domlcll  upon  the 
same  footing  as  that  of  a  citizen  or  resident 
creditor,  and  have  sustained  the  lien  of  an  at- 
tachment issued  here  at  the  Instance  of  a  for- 
eign creditor,  after  proceedings  in  Insolvency 
had  been  Instituted  in  the  state  of  the  common 
domlcll  of  the  Insolvent  and  creditor." 

The  Minnesota  supreme  court,  in  Jenks  v. 
Ludden,  84  Minn.  482,  27  N.  W.  188,  speaking 
of  the  effect  of  Insolvency  proceedings  in  one 
state,  upon  property  in  another,  said :  "Not- 
withstanding that  a  contrary  doctrine,  narrow 
and  provincial  as  we  think,  and  of  questionable 
constitutionality,  has  heretofore  sometimes  ob- 
tained, yet  we  think  we  may  lay  it  down  as  now 
reasonably  well  settled  that,  when  once  in 
court  and  accepted  as  a  suitor*  neither  the  law, 
nor  the  court  administering  it,  will  make  any 
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distinction  between  citizens  of  their  own  state 
and  those  of  another,  but  that  a  citizen  of  one 
states  rightfully  in  court,  pursuing  a  remedy 
given  by  the  laws  of  another  state,  may  enforce 
that  remedy  to  the  same  extent  and  in  the  same 
manner,  and  with  the  same  priority  of  lien,  as 
a  citizen  of  the  forum." 

The  court  had  particular  reference  to  a  citi- 
zen of  a  third  state,  but  it  did  not  refer  to  any 
distinction  between  such  a  person  ^d  a  citizen 
of  the  state  in  which  the  insolvency  proceedings 
are  pending. 

It  will  be  observed  from  the  two  cases  next 
cited  that  the  courts  of  Illinois,  which  recognize 
the  distinction  based  on  residence  as  applied 
to  voluntary  assignments,  repudiate  It  as  ap- 
plied to  assignments  in  invitum. 

An  indebtedness  due  from  a  resident  of  Illi- 
nois to  a  resident  of  Pennsylvania  does  not  pass 
to  trustees  in  insolvency  of  the  latter  appoint- 
ed under  and  pursuant  to  a  statute  of  Pennsyl- 
vania, even  as  against  a  Pennsylvania  creditor 
who  garnishes  the  debt  In  Illinois.  Bhawn  v. 
Pearce,  110  111.  350,  61  Am.  Bep.  691.  The 
decision  in  this  case  rests  upon  the  distinction 
between  voluntary  assignments  by  acts  of  par- 
ties, and  Involuntary  assignments  by  acts  of 
law.  The  court  disapproved  of  the  decision  in 
Elner  v.  Beste,  32  Mo.  240,  82  Am.  Dec.  129. 

If  an  assignment  for  creditors  is  not  volun- 
tary on  the  part  of  the  debtor,  but  statutory, 
the  conveyance  will  be  treated  as  made  by  oper- 
ation of  law  and  as  inoperative  In  this  state  as 
against  either  foreign  or  domestic  creditors. 
Townsend  v.  Coxe,  151  111.  62,  37  N.  B.  689. 
Real  property  only  was  involved  in  this  case. 

See  also  Franzen  v.  Hutchinson,  94  Iowa,  95, 
62  N.  W.  698,  I.  b,  supra, 

d.  Right  of  assiffnee  to-  sue  in  other  state. 

For  earlier  cases,  see  note  to  Long  v.  Forrest, 
23  L.  B.  A.  83,  42,  I.  b,  6. 

An  assignee  of  an  Insolvent  debtor  under  the 
laws  of  Wisconsin  cannot  bring  a  suit  in  his 
own  name  in  the  courts  of  Illinois  upon  a  non- 
assignable chose  in  action.  The  lew  fori  gov- 
erns. Barth  v.  Iroquois  Furnace  Co.  63  111. 
App.  323.  G.  H.  P. 
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ceeding  in  rem  to  enforce  it),  and  corres- 
ponds to  the  actual  situs  of  tangible  chat- 
tels. .  .  .  The  analogy  between  the  situs 
of  tangible  chattels  and  the  situs  of  debts  is 
complete  at  every  point.  The  legal  situs  of 
a  debt,  as  in  case  of  chattels,  is  the  actual 
or  legal  situs  of  the  owner  (the  creditor), 
according  as  the  particular  transaction  in 
question  involves  the  creditor's  voluntary  or 
involuntary  participation  therein.  The  act- 
ual situs  of  the  debt  at  a  particular  moment 
is  the  place  where  payment  thereof  may  at 
that  moment  be  enforced,  whether  by  pro- 
ceeding in  rem  or  by  proceeding  in  personam. 
If  the  former  procedure  is  used,  the  actual 
situs  of  the  debt  will  be  the  actual  situs  of 
the  res  subjected  to  its  payment;  if  the  lat- 
ter, it  will  be  the  domicil  of  the  debtor,  or 
some  other  state,  according  as  he  is  sued 
in  his  own  state,  or  in  the  courts  of  another, 
which  have  acquired  jurisdiction  over  him  by 
due  process  of  law."  Minor,  Confl.  L.  § 
121;  Waples,  Debtor  &  Creditor,  §|  31,  41, 
46,  67,  72,  80,  81,  83,  89,  148,  180,  278. 

We  now  apply  the  law  as  hereinbefore 
stated  to  the  facts  in  this  case.  The  deeds 
of  trust  and  assignment  were  executed  in 
the  state  of  Missouri.  The  J.  F.  Crawford 
Lumber  Company,  which  executed  both  the 
deeds,  was  a  corporation  organized  under 
the  laws  of  Missouri,  and  had  its  domicil 
in  that  state. .  Frank  E.  Gates,  the  trustee 
in  one  of  the  deeds,  and  William  £.  Hill, 
the  assignee  in  the  other,  were  citizens  and 
residents  of  said  state.  On  the  1st  day  of 
July,  1897,  the  J.  F.  Crawford  Lumber  Com- 
pany, while  in  full  dominion  and  control 
of  its  property,  conveyed  the  same,  real  and 
personal,  to  Frank  £.  Gates,  in  trust,  to 
secure  the  payment  of  certain  debts,  on 
condition  that  when  these  debts  were  paid 
the  conveyance  should  be  void,  and  therein 
provided  that  the  trustee  should  take  im- 
mediate possession  of  all  the  property,  and 
make  an  inventory  of  the  personal  assets, 
and  proceed  at  once  to  collect  the  choses  in 
action  and  judgments  thereby  transferred, 
and  sell  the  remainder  of  said  property,  and 
hold  the  proceeds  of  the  collections  and  sales 
until  all  of  the  debts  secured  should  become 
due  and  payable,  and  then,  if  said  debts  were 
not  paid,  appropriate  the  same  to  the  pay- 
ment of  the  expenses  of  the  trust  and  the 
debts  secured,  so  far  as  the  same  would  ex- 
tend; and  then  pay  the  surplus,  if  any,  to 
the  J.  F.  Crawford  Lumber  Company.  The 
majority  of  the  debts  secured  became  due 
and  payable  after  the  execution  of  the  deed 
of  trust;  the  last  one  falling  due  on  the 
28th  day  of  October,  1897.  Many  of  these 
debts  were  evidenced  by  promissory  notes  or 
bills  of  exchange,  upon  which  one  or  more 
of  the  directors  of  the  Crawford  Lumber 
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Company  were  individually  indorsers  or 
sureties. 

The  statute  of  Missouri  which  was  read  as 
evidence  in  this  case  provides:  "Every  vol- 
untary assignment  of  lands,  tenements, 
goods,  chattels,  effects,  and  credits  made  by 
a  debtor  to  any  person  in  trust  for  his 
creditors  shall  be  for  the  benefit  of  all  the 
creditors  of  the  assignor  in  proportion  to 
their  respective  claims;  and  every  provi- 
sion in  any  assignment  providing  for  the 
payment  of  one  debt  or  liability  in  prefer- 
ence to  another  shall  be  void,  and  all  debts 
and  liabilities  (including  judgments  entered 
by  confession  thirty  days  previous  to  such 
assignment)  shall  be  paid  pro  rata  from  the 
assets  thereof/'  etc.  Rev.  Stat.  1889,  p. 
198,  §  424. 

In  Jaffrey  v.  Mathews,  120  Mo.  317,  329, 
25  S.  W.  187,  the  opinion  of  the  court  in 
which  was,  by  agreement  of  parties,  read 
as  evidence  in  this  case  of  the  laws  of 
Missouri,  the  instrument  in  question  was  in 
substance  the  same  as  the  deed  of  trust  in 
the  case  at  bar;  and  the  property  thereby 
transferred  was  all  the  property  that  Math- 
ews, who  executed  it,  owned.  The  court 
held  that  "an  insolvent  debtor  can  mortgage 
or  pledge  all  or  any  part  of  his  property  for 
the  benefit  of  one  or  more  of  his  creditors/' 
that  such  privilege  was  not  abridged  by  the 
statute  copied  in  this  opinion ;  and  that  "the 
fact  that  a  chattel  deed  of  trust  given  to  se- 
cure notes  payable  to  part  only  of  the  grant- 
or's creditors  empowers  the  trustee  to  take 
possession  of  the  property  and  sell  it  at  pri- 
vate sale,  and  hold  the  proceeds  until  the 
maturity  of  all  notes  secured,  does  not 
change  its  character  as  a  security,  and  make 
it  a  general  assignment." 

In  Waggoner-Oates  Mill.  Co,  v.  Ziegler- 
Zaiss  Commission  Co,  128  Mo.  473,  31  S.  W. 
28,  the  opinion  of  the  court  in  which  was 
also  read,  by  agreement  of  parties,  as  evi- 
dence of  the  laws  of  Missouri,  the  court  held 
that  "an  insolvent  corporation,  having  pos- 
session and  control  of  its  property,  may, 
in  the  absence  of  fraud  or  statutory  restric- 
tion, prefer  a  bona  fide  creditor  by  a  deed 
of  trust  on  its  property,  and  that  the  exe- 
cution of  a  general  assignment  of  the  same 
property  immediately  thereafter,  and  on  the 
same  day,  will  not  invalidate  the  prefer- 
ence," and  "that  bona  fide  creditors  of  such 
corporation,  who  are  not  stockholders  or  di- 
rectors, are  not  precluded  from  taking  se- 
curity for  their  claims,"  ijlthough  some  of 
the  directors  are  individually  indorsers  or 
sureties  on  .the  notes  by  which  the  same 
(claims)   are  evidenced. 

The  deeds  of  trust  and  assignment  in- 
volved in  the  case  at  bar  were  unquestion- 
ably governed  by  the  laws  of  Missouri  as  to 
their  nature,  character,  and  interpretation. 
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According  to  these  laws  the  former  wajB  a 
valid  deed  of  trust.  It  was  intended  to  be 
a  mortgage  to  secure  the  payment  of  debts. 
The  J.  F.  Crawford  Lumber  Company  had, 
by  its  terms,  until  the  28th  day  of  Octo- 
ber, 1897,  to  redeem  the  property  conveyed, 
or  the  proceeds  of  the  collection  or  sale 
thereof. 

According  to  the  test  fixed  by  this  court 
to  distinguish  a  mortgage  from  an  assign- 
ment for  the  benefit  of  creditors,  it  was  a 
mortgage,  in  this  state.  That  test  is,  Was 
it  the  intention  of  the  parties,  at  the  time 
the  instrument  was  executed,  to  devest  the 
debtor  of  th«  title,  and  so  make  an  appro- 
priation of  the  property  affected  to  the  rais- 
ing of  a  fund  to  pay  debts?  If  it  was  not, 
it  is  not  an  assignment,  but  a  mortgage,  if 
its  object  was  to  secure  the  payment  of 
debts,  as  in  this  case.  Roh8on  v.  Tomlin- 
8on,  54  Ark.  229,  15  S.  W.  456;  Richmond 
V.  Mississippi  Mills,  52  Ark.  30,'  4  L.  R.  A. 
413,  11  S.  W.  960;  Fecheimer  v.  RoherUon, 

63  Ark.  101,  13  S.  W.  423;  Bom  v.  Ooodbar, 

64  Ark.  6,  14  S.  W.  925;  Penzel  Co,  v.  Jett, 
54  Ark.  428,  16  S.  W.  120;  Wood  v.  Adler- 
Goldman  Commission  Co.  69  Ark.  270,  27  S. 
W.  490;  Marquese  v.  Felsenthal,  58  Ark. 
293,  24  S.  W.  493;  Smith  v.  Empire  Lumber 
Co.  67  Ark.  222,  21  S.  W.  225;  Adler-Gold- 
man  Commission  Co.  v.  Phillips,  63  Ark. 
40,  37  S.  W.  297. 

But  it  is  contended  by  appellees  that  the 
act  of  the  general  assembly  of  this  state  en- 
titled "An  Act  to  Prevent  Preference  among 
the  Creditors  of  Insolvent  Corporations," 
approved  April  14,  1893  (Acts  1893,  p.  346), 
provides  that  no  preferences  shall  be  al- 
lowed among  creditors  of  insolvent  corpora- 
tions, except  for  the  wages  of  laborers  and 
employees,  and  that  therefore  the  deed  of 
trust  executed  by  the  Crawford  Lumber 
Company  cannot  be  enforced  by  the  courts  of 
Arkansas  against  its  citizens.  But  such 
preferences  are  not  void,  according  to  the 
act,  and  could  not  "be  set  aside  unless  com- 
plaint thereof  be  made  within  ninety  days 
after  the  same  is  given  or  sought  to  be  ob- 
tained." The  act  provides  that  "every  pref- 
erence obtained,  or  sought  to  be  obtained, 
by  any  creditor  of  such  corporation,  whether 
by  attachments,  confession  of  judgment,  or 
otherwise,  and  every  preference  sought  to 
be  given  by  such  corporation  to  any  of  its 
creditors,  in  contemplation  of  insolvency, 
shall  be  set  aside  by  the  chancery  court,  and 
such  creditor  shall  be  required  to  relinquish 
his  preference  and  accept  his  pro  rata  share 
in  the  distribution  of  the  assets  of  such  cor- 
poration." But  can  this  be  done  in  any 
manner,  except  by  proceedings  instituted  by 
a  creditor  or  stockholder  in  a  chancery  court 
•*for  the  winding  up  of  the  affairs  of  the 
corporation?"     Does  the  act  apply  to  for- 
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eign  corporations?  See  Vanderpoel  v.  Oor- 
man,  140  N.  Y.  663,  24  L.  R.  A.  548,  37 
Am.  St.  Rep.  601,  35  N.  E.  932.  But  the 
decision  of  these  questions  is  not  necessary 
in  thJB  case. 

As  before  stated,  a  part  of  the  property 
mortgaged  by  the  deed  of  trust  was  a  debt 
of  the  Creel  Lumber  Company.  That  debt 
was  garnished  by  appellees,  and  was  after- 
wards converted  into  money,  which  is  now 
held  subject  to  the  order  of  the  court  in 
this  action,  and  is  the  subject-matter  in 
controversy. 

The  actual  situs  of  the  debt  was  Columbia 
county,  in  tliis  state.  Fqr  the  debtor  did 
business  in  that  county,  and,  under  the  laws 
of  this  state,  could  be  sued  and  garnished 
there.  Was  it  (the  debt)  subject  to  control 
of  the  laws  regulating  mortgages  in  this 
state?  It  was,  if  such  laws  apply  to  mort- 
gages of  choses  in  action.  Warner  v.  Jaif- 
ray,  96  N.  Y.  248,  48  Am.  Rep.  616;  Denny 
V.  Faulkner,  22  Kan.  89,  98. 

For  the  protection  of  creditors  and  subse- 
quent purchasers,  the  statutes  of  this  state 
provide:  **Sec.  6090.  All  mortgages,  wheth- 
er for  real  or  personal  estate,  shall  be  prov- 
en and  acknowledged  in  the  same  manner 
that  deeds  for  the  conveyance  of  real  estate 
are  now  required  by  law  to  be  proven  or  ac- 
knowledged; and  when  so  proven  or  ac- 
knowledged shall  be  recorded,  if  for  lands 
in  the  county  or  counties  in  which  the  lands 
lie,  and,  if  for  personal  property,  in  the 
county  in  which  the  mortgagor  resides.  Pro- 
vided, if  the  mortgagor  is  a  nonresident  of 
this  state,  the  mortgage  shall  be  recorded  in 
the  county  in  which  the  property  is  situated 
at  the  time  the  mortgage  is  executed.  Sec. 
5091.  Every  mortgage,  whether  for  real  or 
personal  property,  shall  be  a  lien  on  the 
mortgaged  property  from  the  time  the  same 
is  filed  in  the  recorder's  ofiice  for  record,  and 
not  before;  which  filing  shall  be  notice  to 
all  persons  of  the  existence  of  such  mort- 
gage." Sandels  &  Hill's  Digest,  §|  6090, 
5091. 

The  deed  of  trust  in  question  is  a  mort- 
Cfage,  witliin  the  meaning  of  these  statutes. 
Cross  V.  Fomhey,  54  Ark.  179,  15  S.  W. 
461.    Do  they  apply  to  choses  in  action? 

Decisions  of  similar  questions  by  courts  of 
other  states,  as  a  rule,  rest  upon  the  words 
of  their  statutes.  As  proof  of  this  fact,  we 
cite  a  few  cases.  A  statute  of  Michigan  pro- 
vided that  "every  mortgage,  or  conveyance 
intended  to  operate  as  a  mortgage,  of  goods 
and  chattels  .  .  .  which  shall  not  be  ac- 
companied by  an  immediate  delivery  and 
followed  by  an  actual  and  continued  change 
of  possession,  of  the  thing  mortgaged,  shall 
be  absolutely  void  as  against  the  creditors  of 
the  mortgagor,  and  as  against  subsequent 
purchasers  or  mortgagees  in  good  faith,  un- 
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less  the  mortgage,  or  a  true  copy  thereof," 
shall  be  filed  for  record.  In  Preston  Nat, 
Bank  v.  George  T,  Smith  Middlings  Purifier 
Co,  84  Mich.  364,  388,  47  N.  W.  502,  the 
court  held  that  this  statute  applied  only  to 
goods  and  chattels  which  are  capable  of  de- 
livery, and  not  to  accounts ;  that  an  account 
was  not  capable  of  delivery. 

The  New  York  court  of  appeals,  in  Booth 
V.  Kehoe,  71  N.  Y.  341,  held  that  a  similar 
statute  related  "to  goods  and  chattels  which 
can  be  removed  from  one  place  to  another, 
and  the  possession  thereof  changed,  and  not 
to  chattels  real,  or  a  chose  in  action." 

Section  5,  chap.  74,  of  the  Revised  Stat- 
utes of  1836  of  Massachusetts  is  as  follows : 
"No  mortgage  of  personal  property,  hereaft- 
er made,  shall  be  valid  against  any  other 
person  than  the  parties  thereto,  unless  pos- 
session of  the  mortgaged  property  be  de- 
livered to,  and  retained  by,  the  mortgagee, 
or  unless  the  mortgage  be  recorded  by  the 
clerk  of  the  town  where  the  mortgagor  re- 
sides." In  construing  this  statute  in  Marsh 
V.  Woodbury,  1  Met.  436,  the  court  said: 
"Tlie  court  are  of  opinion  that  the  language 
of  the  statute,  taken  with  the  context  and 
subject-matter,  applies  only  to  goods  and 
chattels  capable  of  delivery,  and  not  to  the 
defeasible  or  conditional  assignment  of  a 
chose  in  action." 

The  courts  of  other  states  have  held  that 
similar  statutes  did  not  apply  to  choses  in 
action,  holding  that  the  words  of  such  stat- 
utes excluded  them  from  their  operation. 
Williamson  v.  New  Jersey  Southern  R,  Co, 
26  N.  J.  Eq.  398;  Monroe  v.  Hamilton,  60 
Ala.  226,  233;  Bank  of  United  States  v. 
Huth,  4  B.  Mon.  423,  448;  Kirkland  v. 
Brune,  31  Gratt.  126,  127 ;  Tingle  v.  Fisher^ 
20  W.  Va.  497. 

Section  5090  of  the  statutes  of  this  state 
was  enacted  without  the  proviso  which  now 
appears  as  a  part  of  it.  There  were  no 
words  in  it  or  any  other  section  which  lim- 
ited its  application  to  any  particular  per- 
sonal property.     The  words  used  apply  to 


and  include  all  personal  property  of  every 
description,  including  choses  in  action,  such 
as  accoimts.  After  this  court  held,  in  Wat- 
son V.  Thompson  Lumber  Co,  49  Ark.  83,  4 
S.  W.  62,  that  there  was  no  authority  for 
filing  or  recording  a  mortgage  that  was  ex- 
ecuted by  a  nonresident  of  this  state,  the 
proviso  was  added,  presumably,  for  the  sole 
purpose  of  authorizing  such  mortgages  to 
be  recorded,  and  fixing  the  plaoe  of  record. 

In  construing  §  5090  and  the  section  fol- 
lowing, this  court  has  repeatedly  and  uni- 
formly held  that  "a  mortgage  is  good  be- 
tween the  parties  though  not  acknowledged 
and  recorded,  but  .  .  .  constitutee  no 
lien  upon  the  mortgaged  property  as  against 
strangers,  .  .  .  even  though  they  may 
have  actual  notice  of  its  existence."  Main  v. 
Alexander,  9  Ark.  112,  47  Am.  Dec.  732; 
Jacou>ay  v.  Oault,  20  Ark.  190,  73  Am.  Dec 
494;  Hannah  v.  Carrington,  18  Ark.  105; 
Watson  V.  Thompson  Lumber  Co,  49  Ark. 
83,  4  S.  W.  62;  Ringo  v.  Wing,  49  Ark. 
457,  5  S.  W.  787.  According  to  this  con- 
struction, the  filing  for  record  is  a  pre- 
requisite to  the  creation  of  a  lien  on  any 
property  by  mortgage  as  against  third  par- 
ties. 

The  debt  in  controversy  in  this  action  was 
an  account  of  the  Creel  Lumber  Company 
with  the  Crawford  Lumber  Company.  It 
had  been  delivered  to  Smead  &  Powell,  at- 
torneys, for  collection.  They  instituted  suit 
for  that  purpose.  After  the  deed  of  trust 
was  executed,  the  parties  to  the  suit  were 
not  changed.  It  was  never  reduced  to  pos- 
session by  the  trustee,  and  the  deed  of  trust 
was  not  filed  for  record  until  after  the  gar- 
nishment of  the  debt.  The  result  is,  the  lien 
of  the  appellees  is  prior  and  superior  to  that 
acquired  by  the  deed  of  trust ;  the  law  of  the 
forum  and  the  situs  of  the  debt  governing. 
Warner  v.  Jaffray,  96  N.  Y.  248,  264,  257, 
48  Am.  Rep.  616;  Denny  v.  Faulkner,  22 
Kan.  98. 

Judgment  affirmed. 


UNITED  STATES  CIRCUIT  COURT 
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MASSACHUSETTS  HOMOEOPATHIC  HOS- 
PITAL. 

(47  C.  C.  A.  122,  109  Fed.  294.) 

A    hospital    orvanised    excliisivelr    tor 
charitr  i»  not  liable  for  injarr  to  a 
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patient  caused  by  the  negligence  of  Its 
carefully  selected  nurse,  even  though  a  charge 
Is  made  and  paid  for  the  Bervlces  rendered 
to  the  patient  Injured, — at  least  if  the  amount 
paid  docs  not  make  full  pecuniary  compensa- 
tion for  the  services  rendered ;  since  an  agree- 
ment to  hold  the  hospital  harmless  for  the 
acts  of  Its  servants  arises,  by  necessary  im- 
plication, from  the  relation  of  the  parties. 

(May  27.  1901.) 


Note.— As  to  liability  of  charitable  institu- 
tlons  or  hospitals  for  negligence,  see  also,  In 
this  series,  note  to  Williamson  v.  Louisville  In- 
dustrial School  of  Reform.  23  L.  R.  A.  200 ;  also 
Union  r.  U.  Co.  v.  Artist.  23  L.  R.  A.  581 ; 
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Downs  V.  Harper  Hospital,  25  L.  R.  A.  602; 
Bighmy  v.  Union  P.  R.  Co.  27  L.  R.  A.  296; 
and  Hearns  v.  Waterbury  Hospital.  31  L.  R.  A. 
224. 


1901. 


Powers  v.  Massaohusetts  Homcepathio  Hospital. 
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ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Massachusetts 
to  review  a  judgment  in  favor  of  defendant 
in  an  action  brought  to  recover  damages  for 
negligent  injuries  inflicted  upon  plaintiff, 
for  which  defendant  was  alleged  to  have  been 
responsible.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Argued  before  Colt,  Circuit  Judge,  and 
Braicn  and  Lowell,  District  Judges. 

Messrs.  Thomas  H.  BnMell  and  Ar- 
tliiir  H.  Russell,  for  plaintiff  in  error: 

Calling  a  corporation  a  charitable  insti- 
tution does  not  necessarily  make  it  so. 
What  is  a  charity,  and  what  is  not,  de- 
pend on  the  acts  and  doings  of  the  corpora- 
tion seeking  to  protect  itself  when  sued  for 
alleged  negligent  acts  by  covering  itself  with 
a  mantle  and  marking  it  charity. 

Donnelly  v.  Boston  Catholic  Cemetery 
Asso.  146  Mass.  163.  16  N.  E.  605. 

The  fact  that  the  funds  received  were  act- 
ually applied,  to  a  considerable  extent,  to 
charity  is  no  more  material  than  evidence  of 
a  similar  application  of  a  part  of  his  in- 
come by  a  private  citizen  would  be  in  a  suit 
against  him. 

Chapin  v.  Holyoke  Y.  M.  C.  A.  166  Mass. 
280,  42  N.  E.  1130;  Netocomb  v.  Boston  Pro- 
tective Department,  151  Mass.  215,  6  L.  R. 
A.  778,  24  N.  E.  39;  Coe  v.  Washington 
MiUs,  149  Mass.  543,  21  N.  E.  966. 

In  the  case  at  bar  the  admission  of  any 
free  patients  was  a  matter  of  courtesy,  and 
not  of  right,  except  as  to  twenty  free  beds, 
which  were  required  to  be  maintained  under 
$  2  of  the  act  of  1890.  This  particular  pur- 
pose could  not  change  the  general  scheme  of 
the  corporation. 

Atty.  Gen.  v.  Federal  Street  Meeting- 
House,  3  Gray,  1. 

Should  the  court  consider  that  the  defend- 
ant corporation  is  a  public  charitable  insti- 
tution, nevertheless  it  is  responsible  if  it 
lays  aside  the  protection  of  its  charitable 
nature,  and  enters  into  contracts  to  render 
service. 

Ward  V.  8t.  Vincent's  Hospital,  39  App. 
Div.  624,  57  N.  Y.  Supp.  784;  Qlavin  v. 
Rhode  Island  Hospital,  12  R.  I.  411,  34  Am. 
Rep.  675. 

It  is  a  question  for  the  jury  whether  rea- 
sonable care  has  been  used  in  selecting  and 
obtaining  skilful  and  careful  attendants. 

Union  P.  R.  Co.  v.  Artist,  23  L.  R.  A. 
581,  9  C.  C.  A.  14,  19  U.  S.  App.  612,  60 
Fed.  365;  Van  Tassell  v.  Manhattan  Eye  d 
Ear  Hospital,  39  N.  Y.  S.  R.  781,  15  N.  Y. 
Supp.  620;  Secord  v.  8t.  Paul,  M.  d  M.  R. 
Co.  6  McCrary,  515,  18  Fed.  221. 

The  case  last  cited  holds  that  a  corporate 
body  authorized  to  perform  a  work  and  re- 
ceive tolls,  although  obtaining  no  profit  for 
itself  from  such  works,  but  collecting  for  the 
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maintenance  of  the  work  and  the  future 
benefit  of  the  public,  is  responsible  for  in- 
juries from  improper  performance  of  the 
work ;  and  the  funds  held  by  the  body  must 
be  used  to  discharge  and  satisfy  any  judg- 
ment obtained. 

Mersey  Docks  d  Harbour  Board  v.  Oibbs, 
11  H.  L.  Cas.  686,  35  L.  J.  Exch.  N.  S. 
225,  L.  R.  1  H.  L.  93,  12  Jur.  N.  S.  571, 
14  L.  T.  N.  S.  677,  14  Week.  Rep.  872; 
Coe  V.  Wise,  L.  R.  1  Q.  B.  711,  7  Best  &  S. 
831,  35  L.  J.  Q.  B.  N.  S.  262,  14  L.  T.  N. 
S.  891,  14  Week.  Rep.  865;  Levingston  v. 
Lurgan  Union,  Ir.  Rep.  2  C.  L.  202,  18  L. 
T.  N.  S.  338;  Foreman  v.  Canterbury,  L.  R. 
6  Q.  B.  214,  40  L.  J.  Q.  B.  N.  S.  138,  24  L. 
T.  N.  S.  385,  19  Week.  Rep.  719;  Donaldson 
V.  General  Public  Hospital,  30  N.  B.  279. 

The  fact  that  the  corporation  had  no  cap- 
ital stock,  no  provisions  for  making  divi- 
dends or  profits,  and  was  carried  on  with- 
out any  expectation  of  ultimate  profit  on  the 
part  of  those  intertoted,  or  of  receiving  com- 
pensation for  their  own  benefit,  is  of  no 
avail. 

Donnelly  v.  Boston  Catholic  Cemetery 
Asso.  146  Mass.  163,  16  N.  E.  505;  Chapin 
V.  Holyoke  Y.  M.  C.  A.  165  Mass.  280,  42 
N.  E.  1130;  Newcomb  v.  Boston  Protective 
Department,  151  Mass.  215,  6  L.  R.  A.  778, 
24  N.  E.  39. 

Messrs.  Charles  P.  Oreeaoitsh  and 
Julian  Oodmaa,  for  defendant  in  error: 

The  defendant  is  a  charitable  corpora- 
tion. 

Acts  1855,  chap.  411;  Acts  1890,  chap.* 
358;  McDonald  v.  Massaohusetts  General 
Hospital,  120  Mass.  432,  21  Am.  Rep.  529; 
Jackson  v.  Phillips,  14  Allen,  556 ;  Fire  Ins. 
Patrol  V.  Boyd,  120  Pa.  624,  1  L.  R.  A.  417, 
6  Am.  St.  Rep.  745,  16  Atl.  553;  Heams  v. 
Waterbury  Hospital,  66  Conn.  99,  31  L.'R. 
A.  224,  33  Atl.  595;  Union  P.  B.  Co.  v. 
Artist,  23  L.  R.  A.  581,  9  C.  C.  A.  14,  19' 
U.  S.  App.  612,  60  Fed.  365;  Heriofs  Hos-^ 
pital  Y.  Boss,  12  Clark  &  F.  607. 

The  fact  that  the  plaintiff  agreed  to  pay 
for  her  room  at  the  hospital  does  not  affect 
the  status  of  the  defendant  corporation  as 
a  charitable  corporation. 

McDonald  v.  Massachusetts  General  Hos- 
pital, 120  Mass.  432,  21  Am.  Rep.  529; 
Gooch  V.  Association  for  Relief  of  Aged  In^  • 
digent  Females,  109  Mass.  558 ;  Union  P.  R. 
Co.  V.  Artist,  23  L.  R.  A.  581,  9  C.  C.  A.  14, 
19  U.  S.  App.  612,  60  Fed.  365. 

In  England  no  action  for  the  negligence  of 
its  agents  or  servants  can  be  maintained'- 
against  a  charitable  institution  of  this  char<»  '• 
acter. 

HerioVs   Hospital  v.   Ross,   12   Clark   &. 
F.   507;    McDonaZd  v.   Massachusetts  Gen- - 
eral  Hospital,  120  Mass.  432,  21  Am.  Rep. 
529 ;  Benton  v.  City  Hospital,  140  Mass.  .18, 
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54  Am.  Rep.  436,  1  N.  E.  836;  Hill  v.  Bos- 
ton, 122  Mass.  368,  23  Am.  Rep.  332. 

At  most,  such  corporation  can  be  held 
responsible  for  the  negligence  of  the  direct- 
ors or  trustees  in  failing  to  select  proper 
servants,  or  to  make  suitable  regulations  for 
the  management  of  their  trust.  The  de- 
fendants are  not  responsible  for  the  negli- 
gence of  their  nurses  or  servants  provided 
due  care  has  been  used  in  their  selection. 

Union  P,  R.  Co.  v.  Artist,  23  L.  R.  A. 
581.  9  C.  C.  A.  14,  19  U.  S.  App.  612,  60 
Fed.  366;  Pierce  v.  Union  P.  R.  Co.  13 
C.  C.  A.  323,  32  U.  S.  App.  48,  66  Fed.  44; 
Seoord  v.  8t.  Paul,  M.  d  M.  R.  Co.  5  Mc- 
Crary,  515,  18  Fed.  221;  McDonald  v.  Mass- 
achusetts General  Hospital,  120  Mass.  432, 
21  Am.  Rep.  529;  Benton  v.  City  Hospital, 
140  Mass.  13,  54  Am.  Rep.  436,  1  N.  E. 
830;  O'Brien  v.  Cunard  8.  8.  Co.  154  Mass. 
272,  13  L.  R.  A.  329,  28  N.  E.  266;  Chapin 
V.  Holyoke  Y.  M.  C.  A.  165  Mass.  280,  42 
N.  E.  1130;  Joel  v.  Woman's  Hospital,  89 
Hun,  73,  35  N.  Y.  Supp.  37;  Harris  v. 
Woman's  Hospital,  27  Abb.  N.  C.  37,  14  N. 
Y.  Supp.  881 ;  Van  Tassell  v.  Manhattan  Eye 
d  Ear  Hospital,  39  N.  Y.  S.  R.  781,  15  N. 
Y.  Supp.  620;  Laubheim  v.  De  Koninglyke 
N/ederlandsche  8.  B.  Maatschappy,  107  N. 
Y.  228,  1  Am.  St.  Rep.  815,  13  N.  E.  781 ; 
Allan  V.  State  8.  8.  Co.  132  N.  Y.  91,  15 
L.  R.  A.  166,  28  Am.  St.  Rep.  556,  30  N.  E. 
482;  Hass  v.  Missionary  8oo.  6  Misc.  281, 
26  N.  Y.  Supp.  868;  Heams  v.  Waterbury 
Hospital,  66  Conn.  99,  31  L.  R.  A.  224,  33 
Atl.  595 ;  Fire  Ins.  Patrol  v.  Boyd,  120  Pa. 
624,  1  L.  R.  A.  417,  6  Am.  St.  Rep.  745,  15 
Atl.  553;  Perry  v.  House  of  Refuge,  63  Md. 
20,  52  Am.  Rep.  496;  Pittsburgh,  C.  C.  d 
8t.  L.  R.  Co.  v.  8ullivan,  141  Ind.  83,  27  L. 
R.  A.  840,  50  Am.  St.  Rep.  313,  40  N.  E. 
13d;  Quinn  v.  Kansas  City,  M.  d  B.  R.  Co. 
94  Tenn.  718,  28  L.  R.  A.  552,  45  Am.  St. 
Rep.  767,  30  S.  W.  1036;  WUliamson  v. 
Louisville  Industrial  School,  95  Ky.  251, 
23  L.  R.  A.  200,  44  Am.  St.  Rep.  243,  24 
S.  W.  1065. 

I«oweU,  District  Judge,  delivered  the 
opinion  of  the  court: 

This  is  a  suit  brought  by  a  patient  to  re- 
cover damages  for  an  injury  alleged  to  have 
been  sustained  by  the  negligence  of  a  nurse 
in  the  hospital.  There  was  evidence  that 
the  plaintiff  had  a  skin  unusually  sensitive, 
and  that  a  rubber  bag  full  of  hot  water  was 
placed  by  the  nurse  against  her  side.  And 
left  there  for  some  time.  At  the  trial  in 
the  circuit  court  the  learned  judge  ruled 
that  the  plaintiff  could  not  recover,  and  di- 
rected a  verdict  for  the  defendant.  101  Fed. 
896.  To  this  ruling  the  plaintiff  duly  ex- 
cepted. 

That  the  defendant  is  a  charitable  cor- 
es i..  R.  A. 


poration  admits  of  no  doubt.  This  was  ex- 
pressly recognized  by  the  legislature  of  Mas- 
sachusetts in  chapter  358  of  the  Acts  of 
1890,  and  was  decided  in  McDonald  v.  Mas- 
sachuselis  General  Hospital,  120  Mass.  432, 
21  Am.  Rep.  529,  the  defendant  there  dif- 
fering from  the  defendant  here  in  no  re- 
spect material  to  this  case. 

The  plaintiff  was  what  is  sometimes  called 
a  "paying  patient,"  the  rate  of  her  payment 
being  $14  a  week.  Upon  this  ground  her 
counsel  has  sought  to  distinguish  her  case 
from  that  of  a  patient  in  the  hospital  who 
pays  nothing.  In  '  our  opinion,  the  differ- 
ence is  immaterial.  As  has  been  said,  the 
defendant  was  a  charitable  corporation; 
that  is,  a  corporation  organized  exclusively 
for  charity.  That  the  ministrations  of  such 
a  hospital  should  be  confined  exclusively  to 
the  indigent  is  not  usual  or  desirable.  Those 
of  moderate  means  from  necessity,  and  not 
a  fev  rich  people  from  choice,  resort  to  great 
charitable  hospitals  for  treatment, — especial- 
ly in  surgical  cases.  Throughout  the  world 
this  is  the  custom  in  these  institutions, 
whether  they  are  maintained  by  individual, 
religious,  or  municipal  charity.  F.rom  pa- 
tients who  are  not  indigent,  a  payment  is 
commonly  permitted  or  required.  Com- 
monly, and  in  the  case  at  bar  quite  mani- 
festly, this  payment  does  not  miJce  full  pe 
cuniary  compensation  for  the  services  ren- 
dered. Those  who  make  a  considerable  pay- 
ment not  infrequently  receive  in  some  re- 
spects a  more  expensive  service  than  do 
those  who  make  a  small  payment  or  none 
at  all;  but  the  payment  required  is  usually 
calculated  upon  the  patient's  ability  to  pay, 
rather  than  upon  the  whole  cost  of  the  treat- 
ment he  receives.  That  this  -  was  the  de- 
fendant's rule  appears  plainly  from  its 
printed  form  of  application,  which  it  re- 
quired all  applicants  to  fill  out  alike,  wheth- 
er they  paid  something  or  nothing.  In  this 
form  the  inquiry  concerning  payment  was 
stated  as  follows:  "How  much  per  week 
applicant  can  pay," — ^thus  indicating  that 
the  amount  of  the  contribution  was  to  be 
determined,  not  by  the  value  or  cost  of  the 
service  rendered,  but  by  the  ability  of  the 
patient  to  aid  the  charitable  purposes  of  the 
hospital.  In  our  opinion,  a  paying  patient 
in  the  defendant  hospital,  as  well  as  a  non- 
paying  patient,  seeks  and  receives  the  serv- 
ices of  a  public  charity. 

That  such  a  hospital  in  its  treatment  of  a 
rich  patient  shall  be  held  to  a  greater  degree 
of  care  than  in  its  treatment  of  a  pauper 
is  not  to  be  tolerated.  Certain  luxuries  may 
l)e  given  the  former  which  the  latter  does 
not  get^  and  this  for  various  reasons;  but 
the  degree  of  protection  from  unskilled  and 
careless  nurses  must  be  the  same  in  both 
oases.     Again,  it  would  be  absurd  to  make 
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the  defendant's  liability  for  an  accident, 
like  that  here  alleged,  depend  \^pon  the  pay- 
ment of  that  insignificant  proportion  of  the 
«)8t  of  the  service  rendered  which  in  some 
cases  may  properly  be  required  from  a  poor 
man  or  woman.  We  are  of  opinion  that  this 
case  stands  as  if  the  plaintifif  had  been  ad- 
mitted without  any  payment  whatsoever. 

We  have  to  determine,  then,  if  a  patient 
admitted  to  a  hospital  maintained  for  char- 
ity can  recover  judgment  against  that  hos- 
pital for  injuries  caused  by  the  negligence 
of  a  nurse  employed  therein.  There  is  a 
great  weight  of  authority  in  favor  of  the 
defendant  in  the  case  put;  but  the  courts 
have  differed  so  widely  in  their  reasoning 
that  a  somewhat  extended  examination  is 
necessary,  both  of  the  cases  decided  and  of 
the  principles  upon  which  they  rest.  The 
liability  of  the  defendant  for  which  the 
plaintiff  contends  is  the  liability  of  a  mas- 
ter for  the  torts  of  his  servant.  "The  paas- 
ter  is  answerable  for  every  such  wrong  of 
the  servant  or  agent  as  is  committed  in  the 
course  of  the  service  and  for  the  master's 
benefit,  though  no  express  command  or  priv- 
ity of  the  master  be  proved."  Bartoick 
V.  English  Joint  Stock  Bank,  L.  R.  2  Exch. 
269,  266,  36  L.  J.  Exch.  N.  S.  147,  16  L.  T. 
N.  8.  461,  15  Week.  Rep.  877.  At  one  time 
it  seems  that  the  niiaster's  profit  was  deemed 
a  necessary  element.  "The  maxim  of  re- 
spondeat superior  is  bottomed  on  this  prin- 
ciple,— that  he  who  expects  to  derive  ad- 
vantage from  an  act  which  is  done  by  an- 
other for  him  must  answer  for  any  injury 
which  a  third  person  may  sustain  from  it." 
Hall  V.  Smithy  2  Bing.  166,'  160,  9  J.  B. 
Moore,  226,  2  L.  J.  C.  P.  113.  As  is  said  in 
Pollock,  Torts,  4th  ed.  pp.  67,  88,  this  rule 
belongs  wholly  to  the  modem  law,  and  no 
reason  for  it,  at  any  rate  no  satisfying  one, 
is  commonly  given  in  our  books.  It  is  in 
some  sense  an  exceptional  rule  to  b^n  with, 
and  is  itself  subject  to  several  exceptions. 
With  some  of  these  exceptions  we  have  to 
concern  ourselves. 

Many  cases  hold  that  public  or  municipal 
corporations  are  not  liable  for  some  of  the 
torts  of  their  servants,  though  committed  in 
the  course  of  their  service.  Thus,  in  Ben- 
ton V.  City  Hospital,  140  Mass.  13,  54  Am. 
Rep.  436,  1  N.  E.  836,  it  was  said:  "The 
trustees  are  a  body  created  for  the  perform- 
ance of  a  duty  which,  under  the  authority 
of  the  statute,  the  city  of  Boston  has  as- 
sumed for  the  benefit  of  the  public,  and  from 
the  performance  of  which  no  profit  or  ad- 
vantage is  derived,  either  by  the  trustees  or 
the  dty."  In  this  case  the  trustees  were 
held  not  liable  for  injury  to  a  patient  caused 
by  the  negligence  of  the  superintendent.  To 
the  same  general  effect  are  Richmond  v. 
Long,  17  Gratt.  376,  94  Am.  Dec.  461; 
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Maia  v.  Eastern  State  Hospital,  97  Va.  507, 
47  L.  R.  A.  577,  34  S.  E.  617;  Sherhoume 
V.  Yuba  County,  21  Cal.  113,  81  Am.  Dec. 
151;  Murtaugh  v.  St.  Louis,  44  Mo.  479. 
The  cases  just  cited  all  resemble  the  case 
at  bar,  in  that  the  plaintiff  there  as  here 
sought  to  recover  for  negligence  or  malprac- 
tice in  a  hospital  not  maintained  for  profit; 
but  the  principle  upon  which  they  rest  has 
no  essential  connection  with  hospitals  or 
malpractice,  but  is  applicable  equally  to 
many  other  kinds  of  damage.  Thus  the 
leading  case  in  Massachusetts  upon  the  sub- 
ject is  Hill  V.  Boston,  122  Mass.  344,  23  Am. 
Rep.  332,  where  the  action  was  for  damage 
caused  by  the  defective  construction  of  a 
schoolhouse,  and  the  case  most  commonly 
arising  is  probably  that  concerned  with  dam- 
age caused  by  a  defective  highway.  In  dif- 
ferent jurisdictions  the  liability  of  munic- 
ipal corporations  for  the  negligence  of  their 
employees  is  variously  limited.  Shearm.  & 
Redf.  Neg.  §§  263,  255,  289.  See  Detroit  v. 
Osborne,  135  U.  S.  492,  34  L.  ed.  260,  10 
Sup.  Ct.  Rep.  1012.  The  liability  is  de- 
termined generally  by  the  laws  of  the  states 
establishing  and  regulating  the  municipal 
corporations  in  question.  Detroit  v.  Os- 
borne, 135  U.  S.  492,  34  L.  ed.  260,  10  Sup. 
Ct.  Rep.  1012.  See  Workman  v.  New  York, 
179  U.  S.  552,  46  L.  ed.  314,  21  Sup.  Ct. 
Rep.  212.  The  principle  upon  which  the 
municipality  is  excused  from  liability  for 
certain  injuries  done  by  its  servants  is 
this:  The  municipality  is  acting  as  an 
agency  of  the  sovereign,  and,  thus  acting,  it 
enjoys  some  part  of  the  sovereign's  immu- 
nity from  suit.  The  cases  above  referred  to, 
however  much  they  resemble  the  case  at 
bar  in  some  of  their  facts,  yet  have  no 
bearing  upon  its  decision.  The  defendant 
here  is  in  no  sense  an  agency  of  the  sover- 
eign. It  is  a  public  charity,  but  is  not  a 
political  or  municipal  corporation.  Yet,  as 
some  of  the  cases  cited  have  been  referred  to 
in  discussing  the  liability  of  public  chari- 
ties under  private  management  like  this  de- 
fendant, it  has  seemed  best  to  refer  briefly 
to  the  cases  in  order  to  distinguish  them. 
Certain  English  cases  have  been  urged  even 
more  specifically.  In  Duncan  t.  Findlater, 
6  Clark  &  F.  894,  1  Rob.  911,  it  was  held 
that  the  trustees  appointed  under  a  public- 
road  act  were  not  responsible  for  damage 
caused  by  the  negligence  of  those  employed 
in  making  or  repairing  the  road.  The  deci- 
sion might  have  been  rested  upon  the  prin- 
ciple just  referred  to  regarding  municipal 
and  political  bodies.  In  delivering  his  opin- 
ion, however.  Lord  Cottenham  said:  "The 
law  is  stated  to  be  that  the  road  fund  is 
liable  for  the  misconduct  of  any  person  em- 
ployed by  the  road  trustees.  This  direction 
assumes  that  the  act  done  was  an  act  not 
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within  the  proviaions  of  the  statute;  that 
it  was  not  done  in  consequence  of  those 
provisions;  for  otherwise  the  direction 
would  be  in  that  respect  improper,  since 
whatever  is  done  under  the  authority  of 
the  statute  gives  no  right  of  action.  If 
that  was  not  so,  the  result  would  be  that 
all  the  damages,  though  not  arising  from 
any  act  done  by  the  immediate  authority 
of  the  road  trustees,  would  be  liable  to  be 
compensated  out  of  the  trust  fund, — a  prop- 
osition which  certainly  cannot  be  support- 
ed by  the  law  which  regulates  the  liability 
of  master  and  servant." 

By  this  language,  and  other  which  need 
not  be  quoted,  Lord  Cottenham  was  sup- 
posed to  have  held  that  the  action  oould 
not  be  maintained  against  the  road  trustees 
in  their  corporate  capacity,  for  the  reason 
that  the  fund  in  their  hands  was  impressed 
with  a  trust  incompatible  with  its  distribu- 
tion among  persons  damaged  by  the  negli- 
gence of  their  servants.  See  HerioVs  Hos- 
pital v.  Boaa,  12  Clark  &  F.  607,  a  case 
which  will  presently  be  discussed.  While 
the  point  actually  decided  in  Dunoon  v. 
Findlater  has  never  been  overruled  (indeed, 
the  House  of  Lords  never  overrules  its  own 
decisions) ;  yet  the  principle  supposed  to 
be  laid  down  by  Lord  Cottenham  has  been 
distinctly  repudiated.  Mersey  Docks  d  Har- 
bour Board  v.  Gibbs,  L.  R.  1  H.  L.  93,  11 
H.  L.  Cas.  086,  35  L.  J.  Exch.  N.  S.  225, 
12  Jur.  N.  S.  571,  14  L.  T.  N.  S.  677,  14 
Week,  Rep.  872.  Whatever  may  be  the 
limit  of  the  liability  of  a  political  or  mu- 
nicipal body  in  Great  Britain  for  the  torts 
of  its  servants,  that  limit  is  now  in  no  way 
determined  by  any  doctrine  concerning  the 
application  of  a  trust  fund.  The  historical 
origin  of  the  doctrine  may  probably  be  found 
in  Russell  v.  Devon  County,  2  T.  R.  667, 
672,  1  Revised  Rep.  585,  and  Hall  v.  Smith, 
2  Bing.  156,  9  J.  B.  Moore,  226,  2  L.  J.  C. 
P.  113. 

There  is  another  class  of  cases  in  which 
the  courts  of  this  country  have  held  that  a 
railroad  company,  having  in  its  regular  em- 
ploy physicians  and  surgeons  whose  duty  to 
the  corporation  requires  them  to  care  for 
the  sick  and  injured  among  the  corporation's 
employees,  is  not  liable  to  those  employees 
for  the  malpractice  or  other  negligence  of 
these  medical  men.  Chicago,  B.  d  Q.  R.  Co, 
V.  Howard,  45  Neb.  570,  63  N.  W.  872; 
Clark  V.  Missouri  P.  R.  Co.  48  Kan.  654.  29 
Pac.  1138;  Quinn  v.  Kansas  City,  M,  d  B. 
R,  Co.  94  Tenn.  713.  28  L.  R.  A.  552,  45  Am. 
St.  Rep.  767,  30  S.  W.  1036;  South  Florida 
R.  Co.  V.  Price,  32  Fla.  46,  13  So.  638; 
Eighmy  v.  Union  P.  R.  Co.  93  Iowa,  538,  27 
L.  R.  A.  296,  61  N.  W.  1056;  Union  P.  R. 
Co.  V.  Artist,  23  L.  R.  A.  581,  9  C.  C.  A. 
14,  19  U.  S.  App.  612,  60  Fed.  366.  The  ob- 
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ligation  of  the  railroad  has  been  said  to  ex- 
tend no  further  than  the  employment  of  doc- 
tors competent  to  do  the  work  proposed.  It 
has  also  been  said  that  the  doctor  is  not 
the  servant  of  the  corporation,  for  the  rea- 
son that,  in  treating  the  patient,  he  doe» 
nofc  take  his  orders  from  the  corporation, 
but  is  guided  altogether  by  his  own  judg- 
ment. ''The  relation  of  master  and  servant 
exists  only  between  persons  of  whom  the 
one  has  the  order  and  control  of  the  work 
done  by  the  other.  A  master  is  one  who  not 
only  prescribes  to  the  workman  the  end  of 
his  work,  but  directs,  or  at  any  moment 
may  direct,  the  means  also,  or,  as  it  has 
been  put,  retains  the  power  of  controlling 
the  work;  and  be  who  does  work  on  those 
terms  is  in  law  a  servant,  for  whose  acts, 
neglects,  and  defaults,  to  the  extent  to  be 
specified,  the  master  is  liable."  Pollock, 
Torts,  4th  ed.  p.  72. 

There  is  force  in  the  argument  that,  by 
the  understanding  of  both  railroad  and  em- 
ployee, the  latter,  in  permitting  himself  to 
be  treated  by  the  railroad's  doctor,  intrusts 
his  person  to  the  skill  of  the  individual  doe- 
tor,  rather  than  to  any  supposed  skill  of  the 
railroad:  provided,  at  any  rate,  that  the 
doctor  selected  by  the  railroad  is  skilled  in 
his  profession.  The  class  of  cases  just  men- 
tioned has  a  close  resemblance  to  the  case  at 
bar,  though  there  are  differences.  In  the 
cases  cited,  the  negligence  was  that  of  the 
doctor;  in  the  case  at  bar,  that  of  a  nurse. 
To  hold  a  nurse  to  be  the  servant  of  the 
corporation  is  easier  than  to  hold  the  doe- 
tor;  and  yet  in  neither  case  is  the  relation 
altogether  that  of  ordinary  service.  A 
nurse,  in  her  treatment  of  the  patient,  hard- 
ly takes  her  professional  orders  from  the 
railroad's  superintendent  or  from  its  ordi- 
nary officials,  but  rather  from  the  doctor  in 
charge.  On  the  other  hand,  the  railroad  is 
not  a  charitable  corporation,  and  in  tender- 
ing medical  aid  to  its  employees,  even  when 
that  is  not  called  for  by  the  contract  of  em- 
ployment, may  perhaps  be  supposed  to  act 
for  purposes  not  purely  charitable.  So  far 
as  is  known,  there  is  no  case  which  affirms 
the  liability  of  the  railroad  under  the  dr- 
cumstanoes  stated.  It  has  been  held  that 
the  owners  of  a  vessel,  though  required  by 
statute  to  provide  medical  care  and  medi- 
cines for  their  passengers,  are  yet  not  lia- 
ble for  the  malpractice  of  the  doctor  em- 
ployed, provided  there  was  no  negligence  in 
selecting  him.  Allan  v.  State  S.  S.  Co. 
132  N.  Y.  91,  15  L.  R.  A.  166,  28  Am.  St. 
Rep.  556,  30  N.  E.  482.  See  Laubhmm  t. 
De  Koninglyke  Nederlandsehe  8.  B,  Moat' 
schappy,  107  N.  Y.  228,  1  Am.  St.  Rep.  815, 
13  N.  E.  781. 

If  the  railroad  and  ship  cases  rest  npon 
the  principle  that  a  doctor  is  not  the  serv- 
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ant  of  the  corporation  which  employs  him, 
they  have  little  bearing  on  the  case  at  bar. 
If,  on  the  other  hand,  they  rest  upon  a  prin- 
ciple that  those  who  voluntarily  receive  med- 
ical aid,  gratuitously  given,  cannot  recover 
against  the  giver  except  for  his  negligence 
in  selecting  incompetent  agents,  their  bear- 
ing is  considerable. 

We  come  now  to  the  cases  precisely  or 
substantially  in  point.  In  McDonald  v. 
Ma8sachu8eti8  General  Hospital,  120  Mass. 
432,  21  Am.  Rep.  529,  it  was  held  that  a 
patient  could  not  recover  for  damage  caused 
by  the  negligence  or  incompetence  of  a  hos- 
pital interne  or  by  the  negligence  of  an  at- 
tending surgeon.  In  delivering  the  opinion 
of  the  court,  Mr.  Justice  Devens  said:  ''The 
defendant  was  a  public  charitable  institu- 
tion under  the  laws  of  the  commonwealtK 
The  object  for  which  it  was  incorporated 
was  to  provide  a  general  hospital  for  sick 
and  insane  persons.  Stat.  1810,  chap.  94. 
Its'  funds  are  derived  from  grants  and  dona- 
tions made  by  the  commonwealth  from  prof- 
its which  it  is  entitled  to  receive  from  the 
Massachusetts  Hospital  life  Insurance  Com- 
pany and  other  companies  incorporated  in 
the  commonwealth,  and  from  the  grants,  de- 
vises, donations,  bequests,  and  subscriptions 
of  benevolent  persons,  and  from  the  board 
of  paying  patients.  While  the  price  of  board 
is  placed  as  low  as  the  funds  of  the  hospi- 
tal will  permit,  patients  who  are  there  re- 
ceived are  expected  to  pay  as  nearly  as  pos- 
sible according  to  their  own  circumstances 
and  to  the  accommodations  they  receive.  In 
addition  to  the  accommodations  provided  for 
such  patients,  a  certain  number  of  free 
beds  are  furnished  from  the  general  funds 
of  the  institution,  and  from  donations  made 
especially  for  this  object,  the  occupants  of 
which  are  not  expected  to  pay  anything. 
Regulations  of  Hospital,  chap.  15  §9  1- 
4.  Of  one  of  these  beds  the  plaintiff  was 
an  occupant.  The  corporation  has  no  capi- 
tal stock,  no  provision  for  making  dividends 
or  profits,  and  whatever  it  may  receive  from 
any  source  it  holds  in  trust  to  be  devoted 
to  the  object  of  sustaining  the  hospital  and 
increasing  its  benefit  to  the  public,  by  ex- 
tending or  improving  its  accommodations 
and  diminishing  its  expenses.  Its  funds 
are  derived  mainly  from  public  and  private 
charity;  its  affairs  are  conducted  for  a  great 
public  purpose, — that  of  administering  to 
the  comfort  of  the  sick,  without  any  expecta- 
tion, on  the  part  of  those  inunediately  in- 
terested in  the  corporation,  of  receiving  &ny 
compensation  which  will  enure  to  their  own 
benefit,  and  without  any  right  to  receive 
such  compensation.  This  establishes  its 
character  as  a  public  charity.  Jaokaon  v. 
PhiUips,  14  Allen,  530.  The  fact  that  its 
funds  are  supplemented  by  such  amounts  as 
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it  may  receive  from  those  who  are  able  to 
pay  wholly  or  entirely  for  the  accommoda- 
tion they  receive  does  not  render  it  the  less 
a  public  charity.  All  sums  thus  obtained 
are  held  upon  the  same  trust  as  those  which 
are  the  gifts  of  pure  benevolence.  Oooch 
V.  Aaaociation  for  Relief  of  Aged  Indigent 
Fetnales,  109  Mass.  558.  Nor  does  the  fact 
that  the  trustees,  through  their  agents,  arc 
themselves  to  determine  who  are  to  be  the 
immediate,  objects  of  the  charity,  and  that 
no  person  has  individually  a  right  to  de- 
mand admission  to  its  benefits,  alter  its 
character.  All  cannot  participate  in  its 
benefits;  the  trustees  are  those  to  whom  is 
confided  the  duty  of  selecting  those  who 
shall  enjoy  them,  and  prescribing  the  terms 
upon  which  they  shall  do  so.  If  this  trust 
is  abused,  the  trustees  are  under  the  su- 
perintending power  of  this  court  as  a  court 
of  equity,  by  virtue  of  its  authority  to  cor- 
rect all  such  abuse,  and  the  interest  of  the 
public  therein — that  is  to  say,  of  the  indef- 
inite objects  of  the  charity — ^may  be  repre- 
sented by  the  attorney  general.  Sanderson 
V.  White,  18  Pick.  328,  29  Am.  Dec.  691; 
Atty.  Gen,  v.  Old  South  Soo,  13  Allen,  474." 
See  also  Benlton  v.  Oity  Hospital,  140  Mass. 
13,  54  Am.  Rep.  436,  1  K.  E.  836. 

In  other  cases  arising  in  Massachusetts 
corporations  have  been  held  liable  for  the 
expressed  reason  that  they  were  not  public 
charities.  Donnelly  v.  Boston  Catholio  Cem- 
etery Asso.  146  Mass.  163,  15  N.  E.  505; 
Ohapin  v.  Holyoke  7,  M.  0,  A.  165  Mass. 
280,  42  N.  E.  1130;  "Neiccomb  v.  Boston  Pro- 
tective Department,  151  Mass.  215,  6  L.  R. 
A.  778,  24  N.  E.  39. 

Considerations  similar  to  those  quoted 
from  McDonald  v.  Massachusetts  (General 
Hospital  were  suggested  in  Union  P.  jB.  Co, 
V.  Artist,  23  L.  R.  A.  581,  9  C.  C.  A.  14, 
1-9  U.  S.  App.  612,  60  Fed.  365;  Doumes  v. 
Harper  Hospital,  101  Mich.  556,  25  L.  R.  A. 
602,  46  Am.  St.  Rep.  427,  60  N.  W.  42; 
Haas  V.  Missionary  Soc.  6  Misc.  281,  26 
N.  Y.  Supp.  868;  Williamson  v.  Louisville 
Industrial  School,  95  Ky.  261,  23  L.  R.  A. 
200,  44  Am.  St.  Rep.  243,  24  S.  W.  1065; 
Maia  v.  Eastern  State  Hospital,  97  Va.  507, 
47  L.  R.  A.  677,  34  S.  E.  617;  Perry  v. 
House  of  Refuge,  63  Md.  20,  52  Am.  Rep. 
495.  As  we  understand  the  reasoning,  it 
amounts  to  this:  All  the  funds  of  a  public 
charitable  hospital  are  held  in  trust  for  a 
particular  charitable  purpose.  It  is  a  breach 
of  trust  to  apply  them  to  any  other  purpose. 
The  payment  of  damages  recovered  for  the 
negligence  of  the  hospital  servants  is  not 
within  the  terms  of  the  trust.  Hence  the 
funds  cannot  be  employed  for  that  payment, 
and,  if  the  funds  cannot  be  so  employed,  a 
bare  judgment  against  the  corporation  is 
nugatory,  and  should  not  be  permitted. 
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If  this  proposition  is  true,  then,  as  sug- 
gested by  the  learned  judge  who  presided  at 
the  trial  below,  it  follows  that,  if  the  de- 
fendant, by  its  servants,  should  negligently 
permit  the  staircase  of  a  building  from 
which  it  derives  a  profit  to  fall  out  of  re- 
pair, it  would  not  be  liable  for  damage  suf- 
fered by  reason  of  this  negligence.  It  fol- 
lows, also,  that  a  person  walking  along  the 
street,  and  injured  by  the  fall  of  a  stone 
cornice  negligently  maintained  above  the 
sidewalk,  can  or  cannot  recover  for  the 
damage  suffered,  according  as  the  building 
from  which  the  stone  falls  is  the  property 
of  a  private  individual  or  of  a  public  char- 
ity. Indeed,  the  principle  extends  even  fur- 
ther than  this.  There  is  no  less  impropriety 
in  diverting  funds  impressed  with  a  trust 
for  the  benefit  of  individuals  than  in  di- 
verting those  impressed  with  a  trust  for  a 
public  charity.  Yet  the  effectual,  though 
indirect,  liability  of  a  private  trust  fund 
for  the  torts  of  those  concerned  in  its  man- 
agement is  undoubtedly  recognized.  It  is 
true  that  a  suit  cannot  be  maintained 
against  a  trustee,  as  such,  for  torts  commit- 
ted in  the  management  of  the  trust  property. 
The  suit  is  brought  against  the  trustee  as  an 
individual.  The  judgment  and  execution 
run  against  him  individually.  When  these 
are  satisfied,  however,  the  trustee  is  reim- 
bursed from  the  trust  estate,  unless  indi- 
vidually at  fault.  8hepard  v.  Creamery  160 
Mass.  498,  36  N.  E.  476;  Baker  v.  Tihhette, 
162  Mass.  468,  30  N.  E.  350;  Benett  v. 
Wyndham,  4  De  G.  F.  &  J.  259.  The  trust 
fund  is  protected  from  immediate  levy  to 
satisfy  the  execution,  not  because  of  its 
complete  immunity,  but  rather  from  tech- 
nical reasons  connected  with  the  legal  estate 
of  the  trustee  in  the  property.  Its  techni- 
cal immunity  affords  it  no  ultimate  protec- 
tion. Indeed,  the  law  on  this  point  is  so 
plain  that  no  case  can  be  found  in  the 
Massachusetts  Reports  expressly  sanction- 
ing the  payment  from  a  private  trust  fund 
of  damages  for  a  tort  committed  in  the  ad- 
ministration of  the  trust  property^  though 
the  practice  must  be  of  weekly  occurrence 
in  this  city  of  Boston.  Practically  the  trus- 
tee generally  satisfies  the  judgment  by  a 
payment  directly  from  the  trust  fund,  or 
compromises  the  claim  without  any  judg- 
ment at  all.  The  merely  technical  immu- 
nity of  a  private  trust  fund  from  execution 
upon  a  judgment  recovered  in  an  action  of 
tort  affords  no  reason  for  the  real  immu- 
nity of  the  funds  of  a  charitable  corporation 
where  the  technical  considerations  do  not 
apply.  That  the  funds  of  a  public  charity 
may  be  diverted  to  pay  for  some  torts  com- 
mitted in  the  administration  of  the  fund  has 
often  been  decided.  Stctoart  v.  Harvard  Col- 
lege, 12  Allen,  58 ;  Bialiop  v.  Bedford  Char- 
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ity,  1  El.  &  El.  697,  29  L.  J.  Q.  B.  N.  8. 
53,  6  Jur.  N.  S.  220,  1  L.  T.  N.  8.  214,  8 
Week.  Rep.  115;  Blaechinska  v.  Hovoard 
Mission,  56  Hun,  322,  9  N.  Y.  Supp.  679. 
See  Davis  v.  Central  Cong.  8oo.  129  Mass. 
367,  37  Am.  Rep.  368;  Gilbert  v.  Trinity 
House,  L.  R.  17  Q.  B.  Div.  796,  66  L.  J. 
Q.  B.  N.  S.  85,  35  Week.  Rep.  30.  If  those 
in  charge  of  a  hospital  unlawfully  permit 
the  escape  of  filth  upon  neighboring  land, 
or  close  a  right  of  way  across  the  premises 
of  the  hospital,  may  not  the  corporation,  in 
some  cases  at  least,  be  sued  in  tort?  We 
think  the  question  answers  itself. 

If  it  be  sought  to  charge  a  trust  fund 
with  payment  for  a  tort  committed  by  the 
trustee  and  unconnected  with  the  trust  prop- 
erty, doubtless  the  argument  just  quoted 
would  be  unanswerable.  For  example,  if  the 
trustees  of  the  Massachusetts  General  Hos- 
pital hold  a  separate  fund  devised  for  the 
support  and  care  of  the  insane  at  Waverly, 
that  fund  cannot  be  levied  upon  to  satisfy 
a  judgment  recovered  for  an  injury  commit- 
ted iir  the  hospital  maintained  in  Boston  for 
medical  and  surgical  cases,  and  vice  versa; 
but,  where  a  charitable  corporation  is  other- 
wise liable  for  a  tort  committed  in  the  ad- 
ministration of  its  trust,  we  see  no  suffi- 
cient reason  why  the  tnist  fund  may  not  be 
levied  upon  in  satisfaction  of  the  execution. 
We  are  unable,  therefore,  to  agree  with  the 
proposition  which  altogether  exempts  a 
trust  fund  from  liability  for  the  torts  of 
those  concerned  in  its  administration. 

It  remains  to  notice  the  case  of  Heriofs 
Hospital  V.  Boss,  12  Clark  &  F.  607,  often 
cited  in  the  reports  of  this  country,  though, 
strangely,  little  noticed  by  the  courts  of 
Great  Britain.  That  was  a  suit  against  the 
trustees  of  a  public  charitable  boarding 
school  in  their  corporate  capacity,  for  im- 
proper failure  to  admit  an  applicant  to  the 
benefit  of  the  school.  Lord  Cottenham  said: 
"The  question  then  comes  to  this, — ^whether, 
by  the  law  of  Scotland,  a  person  who  claims 
damages  from  those  who  are  managers  of  a 
trust  fund,  in  respect  of  their  management 
of  that  fund,  can  make  it  liable  in  payment. 
It  is  obvious  that  it  would  be  a  direct  vio- 
lation, in  all  cases,  of  the  purposes  of  a 
trust,  if  this  could  be  done ;  for  there  is  not 
any  person  who  ever  created  a  trust  fund 
that  provided  for  the  payment  out  of  it  of 
damages  to  be  recovered  from  those  who  had 
the  management  of  the  fund.  No  such  pro- 
vision has  been  made  here.  There  is  a 
trust,  and  there  are  persons  intended  to 
manage  it  for  the  benefit  of  those  who  are 
to  be  the  objects  of  the  charity.  To  give 
damages  out  of  a  trust  fund  would  not  be 
to  apply  it  to  those  objects  whom  the  au- 
thor of  the  fund  had  in  view,  but  would  be 
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to  divert  it  to  a  completely  different  pur- 
pose."   P.  613. 

The  pursuer  was  seeking  the  benefit  of 
the  trust  fund  as  one  who  had  been  entitled 
thereto  under  the  deed  of  trust  (though  no 
longer  entitled  when  the  case  was  finally  de- 
cided), and  had  been  deprived  of  his  rights 
by  the  trustees.  In  such  case  it  may  be  that 
the  doctrine  of  the  inviolability  of  the  trust 
fund  is  applicable,  and  that  one  who  sues  be- 
cause of  a  diversion  of  trust  funds  cannot 
himself  enforce  a  diversion.  It  must  be  ad- 
mitted that  the  language  of  the  opinions  de- 
livered by  the  law  lords  is  not  convincing, 
and  that  much  reliance  was  placed  upon 
those  diota  in  Duncan  v.  Findlaier  which 
were  denied  in  Mersey  Docks  d  Harbour 
Board  v.  (Hbbs.  If  the  case  is  rested  upon  a 
doctrine  that,  under  no  circumstances,  can  a 
trust  fund  be  held  liable  for  torts  committed 
in  its  management,  it  stands  alone  in  Great 
Britain. 

In  Hearns  v.  Waterbury  Hospital,  66 
Conn.  98,  31  L.  R.  A.  224,  33  Atl.  595,  a  case 
like  that  at  bar,  the  defendant  was  held  not 
liable.  There  was  much  discussion  of  the 
English  cases.  In  dealing  with  Mersey 
Docks  d  Harbour  Board  v.  Qibbs  and  simi- 
lar cases,  we  think  the  court  did  not  dis- 
tinguish clearly  between  public  bodies  and 
private  corporations  established  for  public 
charitable  purposes.  The  exemption  from 
liability  declared  in  the  Connecticut  case 
was  based  upon  the  theory  that  "a  charita- 
ble corporation  like  the  defendant,  whatever 
may  be  the  principle  that  controls  its  liabil- 
ity for  corporate  neglect  in  the  performance 
of  a  corporate  duty,  is  not  liable,  on  grounds 
of  public  policy,  for  injuries  caused  by  per- 
sonal wrongful  neglect  in  the  performance 
t>f  his  duty  by  a  servant  whom  it  has  select- 
ed with  due  care;  but  in  such  case  the  ser- 
vant is  alone  responsible  for  his  own  wrong." 
P.  126,  66  Conn.  p.  233,  31  L.  R.  A.,  and 
p.  604,  33  Atl.  With  the  principle  laid  down 
thus  broadly,  we  need  not  agree,  in  order  to 
decide  this  case.  If  a  servant  of  the  defend- 
ant engaged  in  the  care  of  Beck  Hall,  for 
example,  injures  a  tenant  by  his  negligence, 
and  ^e  act  of  negligence  would  render  lia- 
ble an  ordinary  landlord,  it  may  well  be  that 
this  defendant  would  be  liable,  as  suggested 
by  the  learned  judge  before  whom  the  trial 
was  had  below. 

In  McDonaXd  v.  Massachusetts  General 
Hospital  it  was  also  said:  "It  might  well 
be  questioned  whether  any  contract  could  be 
inferred  between  the  plaintiff  and  defendant. 
It  has  offered  to  him  freely  those  ministra- 
tions which,  as  the  dispenser  of  a  public 
charity,  it  has  been  able  to  provide  for  his 
comfort,  and  he  has  accepted  them." 

The  plaintiff's  action  is  an  action  of  tort, 
and  no  contract  as  such  need  be  proved.  If  a 
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person  "once  actually  undertakes  and  enters 
upon  the  execution  of  a  particular  work,  it 
is  his  duty  to  use  reasonable  care  in  the 
manner  of  executing  it  so  as  not  to  cause 
any  injury  to  third  persons  which  may  be 
the  natural  consequence  of  his  acts;  and  he 
cannot,  by  abandoning  its  execution  midway 
and  leaving  things  in  a  dangerous  condition, 
exempt  himself  from  liability  to  any  person 
who  suffers  injury  by  reason  of  his  having 
so  left  them  without  proper  safeguards." 
Osborne  v.  Morgan,  130  Mass.  102,  103,  39 
Am.  Rep.  437. 

We  assume  that  there  was  evidence  compe- 
tent to  establish  a  tort  on  the  part  of  the 
nurse  for  which  the  plaintiff  could  recover 
against  the  nurse.  We  assume  that  there 
was  evidence  that  the  nurse  was  the  servant 
of  the  defendant,  and  that  her  tort  was  com- 
mitted in  the  course  of  the  defendant's  serv- 
ice. If  this  be  true,  it  is  hard  to  see  that  the 
plaintiff  need  allege  or  prove  any  contract  in 
order  to  recover  against  the  defendant.  The 
first  and  third  counts  of  the  declaration  al- 
lege a  contract,  it  is  true,  and  we  are  in- 
clined to  agree  with  the  supreme  court  of 
Massachusetts  that  the  contract  there  .al- 
leged is  not  proved;  but  the  second  count 
has  no  such  allegations,  and  we  do  not  wish 
to  dispose  of  this  case  upon  the  ground  that 
the  plaintiff  has  erred  in  pleading  by  mak- 
ing an  allegation  which  she  has  failed  to 
prove,  but  which  she  might  have  omitted 
altogether.  Doubtless  there  are  many  torts 
in  which  a  contract  or  undertaking  by  the 
defendant  is  a  necessary  element.  "For 
mere  omission  a  man  is  not,  generally  speak- 
ing, held  answerable.  Not  that  the  conse- 
quences or  the  moral  gravity  of  an  omission 
are  necessarily  less.  One  who  refrains  from 
stirring  to  help  another  may  be,  according 
to  the  circumstances,  a  man  of  common, 
though  no  more  than  common,  good  will  and 
courage,  a  fool,  a  churl,  a  coward,  or  little 
better  than  a  murderer.  But,  unless  he  is 
under  some  specific  duty  of  action,  his  omis- 
sion will  not  in  any  case  be  either  an  offense 
or  a  civil  wrong.  The  law  does  not  and  can- 
not undertake  to  make  men  render  active 
service  to  their  neighbors  at  all  times  when 
a  good  or  a  brave  man  would  do  so.  Some 
already  existing  relation  of  duty  must  be 
established,  which  relation  will  be  found  in 
most  cases,  though  not  in  all,  to  depend  on 
a  foregoing  voluntary  act  of  the  party  held 
liable.  He  was  not  in  the  first  instance 
bound  to  do  anything  at  all,  but  by  some 
independent  motion  of  his  own  he  has  given 
hostages,  so  to  speak,  to  the  law."  Pollock, 
Torts,  4th  ed.  p.  389.  But  here  the  defend- 
ant has  moved;  it -has  established  a  hospi- 
tal, and  has  employed  servants.  If  a  person 
"once  actually  undertakes  and  enters  upon 
the  execution  of  a  particular  work,  it  is  his 
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duty  to  use  reasonable  care  in  the  manner 
of  executing  it,  so  as  not  to  cause  any  in- 
jury to  third  persons  which  may  be  the 
natural  consequence  of  his  acts."  Oahome 
V.  Morgan,  130  Mass.  102»  103,  39  Am. 
Rep.  437. 

As  Sir  Frederick  Pollock  has  said  in  the 
sentence  immediately  following  the  quota- 
tion given  above:  "Thus,  I  am  not  com- 
pelled to  be  a  parent;  but,  if  I  am  one,  I 
must  maintain  my  children.  I  am  not  com- 
pelled to  employ  servants;  but,  if  I  do,  I 
must  answer  for  their  conduct  in  the  course 
of  their  employment."  The  absence  of  a  con- 
tract made  with  the  defendant  does  not  ex- 
empt it  from  liability.  If,  indeed,  there  can 
be  shown  an  agreement  by  the  plaintiff  to 
hold  the  defendant  harmless  for  the  acts  of 
its  servants,  then  it  follows  that  this  ac- 
tion cannot  be  maintained,  and  we  agree 
with  the  learned  judge  of  the  court  below 
that  this  agreement  arises  by  necessary  im- 
plication from  the  relation  of  the  parties. 
That  a  man  is  sometimes  deemed  to  assume 
a  risk  of  negligence,  so  that  he  cannot  sue 
for  damages  caused  by  the  negligence  is 
familiar  law.  Such  is  the  case  of  common 
employment,  and  such  are  the  cases  of  ath- 
letic sports  and  the  like,  put  by  Pollock  on 
page  160  ei  aeq.  Such  is  the  case  at  bar. 
One  who  accepts  the  benefit  either  of  a  pub- 
lic or  a  private  charity  enters  into  a  rela- 
tion which  exempts  his  benefactor  from  lia- 
bility for  the  negligence  of  his  servants  in 
administering  the  charity;  at  any  rate,  if 
the  benefactor  has  used  due  care  in  selecting 
those  servants.  To  paraphrase  the  illustra- 
tion put  by  the  learned  judge  before  whom 
this  case  was  tried,  it  would  be  intolerable 
that  a  good  Samaritan,  who  takes  to  his 
home  a  woimded  stranger  for  surgical  care, 
should  be  held  personally  liable  for  the  neg- 
ligence of  his  servant  in  caring  for  that 
stranger.  Were  the  heart  and  means  of  that 
Samaritan  so  large  that  he  was  able,  not 
only  to  provide  for  one  wounded  man,  but 
to  establish  a  hospital  for  the  care  of  a 
thousand,  it  would  be  no  less  intolerable 
that  he  should  be  held  personally  liable  for 
the  negligence  of  his  servant  in  caring  for 
any  one  of  those  thousand  wounded  men. 
We  cannot  perceive  that  the  position  of  the 
defendant  differs  from  the  case  supposed. 
The  persons  whose  money  has  established 
this  hospital  are  good  Samaritans,  perhaps 
giving  less  of  personal  devotion  than  did  he, 
but,  by  combining  their  liberality,  thus  en- 
abled to  deal  with  suffering  on  a  larger 
scale.  If,  in  their  dealings  with  their  prop- 
erty appropriated  to  charity,  they  create  a 
nuisance  by  themselves  or  by  their  servants, 
if  they  dig  pitfalls  in  their  grounds  and  the 
like,  there  are  strong  reasons  for  holding 
them  liable  to  outsiders^  like  any  other  in- 
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dividual  or  corporation.  The  purity  of  their 
aims  may  not  justify  their  torts;  but,  if  a 
suffering  man  avails  himself  of  their  char- 
ity, he  takes  the  risks  of  malpractice,  if 
their  charitable  agents  have  been  carefully 
selected. 

We  have  thus  indicated  the  grounds  upon 
which  rests,  in  our  opinion,  the  defendant's 
exemption  from  liability  in  this  ease. 
Though  we  feel  constrained  to  differ  from 
the  reasoning  followed  by  some  other  courts 
in  reaching  the  same  conclusion,  we  are  not 
unmindful  that  the  identity  of  conclusion 
reached,  though  by  different  roads,  is  a 
strong  proof  of  its  correctness.  Doubtless 
a  weight  of  authority  is  more  overwhelming 
if  it  is  identical  in  reasoning  as  well  as  in 
result,  but  identity  of  result  is  in  itself  no 
mean  argument  for  its  justice. 

We  come  now  to  the  few  cases  opposed  to 
the  weight  of  authority  just  referred  to. 
The  most  important  of  these  is  Glavin  t. 
Rhode  Island  Hoapital,  12  R.  I.  411,  34  Am. 
Rep.  676.  There  the  declaration  alleged 
that,  in  consideration  of  the  plaintiff's  prom- 
ise to  pay  reasonable  compensation,  the  de- 
fendant promised  to  supply  him  with  such 
surgical  and  medical  attention  as  were  nec- 
essary for  the  care  and  cure  of  his  injuries, 
but  that  the  defendant's  servants  neglected 
properly  to  care  for  the  plaintiff,  or  to  sup- 
ply proper  surgical  treatment  to  him,  and 
"conducted"  so  carelessly  and  improperly 
and  unskilfully  that  his  arm  had  to  be  am- 
putated. The  declaration  further  alleged 
that  the  defendant,  regardless  of  the  obli- 
gation incumbent  upon  it,  neglected  to  pro- 
vide competent  ofiScers  and  servants  to  treat 
the  plaintiff.  Upon  the  evidence,  the  plain- 
tiff's case  was  that  he  had  been  injured  by 
the  malpractice  of  an  interne  before  the  ar- 
rival of  an  experienced  surgeon,  who  should 
have  been  summoned  at  once.  There 
seems  to  have  been  some  evidence  that 
the  interne  was  carelessly  selected  by 
the  defendant,  though  this  evidence  is 
not  stated  in  the  report.  The  defendant 
was  a  public  charitable  institution,  like  the 
defendant  in  this  case.  The  court  held  that 
the  plaintiff  could  recover.  Chief  Justice 
Durfee,  who  delivered  what  appears  to  have 
been  the  opinion  of  the  court,  first  discussed 
HolUday  v.  8U  Leonard,  11  C.  B.  N.  8.  192, 
30  L.  J.  C.  P.  N.  S.  361,  8  Jur.  N.  S.  79, 
4  L.  T.  N.  S.  406,  9  Week.  Rep.  694,  and 
showed  that  it  had  been  overruled,  and  so 
afforded  no  support  to  McDonald  v.  Mobbo^ 
chuaette  General  Hoapital,  which  last  case 
had  been  followed  by  the  trial  judge  in 
Olavin  v.  Rhode  laland  Hoapital,  He  next 
stated  that  a  surgeon  is  not  ordinarily  the 
servant  of  a  hospital,  though  the  hospital 
may  be  liable  for  the  torts  of  a  surgeon 
carelessly  appointed  by  it.     So  far  as  the 
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interne  acted  as  a  surgeon,  the  learned  chief 
justice  said  that  he  also  was  not  the  defend- 
ant's servant,  but  that,  in  summoning  or 
neglecting  to  summon  a  surgeon  to  treat  the 
plaintiff,  he  did  act  as  the  defendant's  serv- 
ant. The  defendant  was  liable  for  his  mal- 
practice if  he  was  improperly  appointed, 
and,  in  any  case,  for  his  neglect  to  summon 
a  competent  surgeon.  The  learned  judge 
then  pointed  out  that  the  defendant  was  not 
a  public  or  municipal  corporation,  and 
denied  the  doctrine  of  the  inviolability  of 
trust  funds,  which  we  have  already  dealt 
with.  With  much  of  the  reasoning  of  the 
court  we  agree,  and  we  do  not  find  it  neces- 
sary to  dissent  from  the  result  so  far  as  con- 
cerns the  liability  of  a  corporation  like  this 
defendant  for  the  consequences  of  its  negli- 
^nt  selection  of  agents  and  servants.  Our 
difference  of  conclusion  regarding  its  liabil- 
ity for  the  torts  of  its  properly  chosen  serv- 
ants in  the  treatment  of  patients  has  already 
been  shown  to  rest  upon  reasoning  which 
was  not  brought  to  the  attention  of  the  su- 
preme court  of  Rhode  Island, 

Although  the  decision  in  Olavin  v.  Rhode 
Island  Hospital  is  to-day  the  law  in  Rhode 
Island,  so  far  as  the  matter  is  unaffected  by 
statute,  yet  it  is  to  be  noticed  that  the  leg- 
islature promptly  changed  the  law  in  refer- 
ence to  all  institutions  like  the  defendant. 
We  do  not  deem  this  fact  to  have  an  im- 
portant bearing  upon  the  case  at  bar,  though 
it  indicates  that  the  sense  of  the  community 
is  shocked  by  holding  a  public  charitable 
hospital  liable  for  a  servant's  negligence  in 
caring  for  a  patient. 

In  Ward  v.  8t,  Vincent's  Hospital,  39 
App.  Div.  624,  57  N.  Y.  Supp.  784,  the  ac- 
tion was  for  a  breach  of  an  express  contract 
by  the  defendant  to  furnish  the  plaintiff 
with  a  skilful,  competent,  and  trained  nurse. 
If  this  contract  was  proved,  of  course  the 


defendant  was  liable  for  the  damage  result- 
ing from  its  breach,  and  that  case  has  no 
bearing  upon  this.  In  Donaldson  v.  General 
PubUo  Hospital,  30  N.  B.  279,  the  declara- 
tion alleged  damage  caused  by  malpractice 
in  letting  the  disease  of  a  patient's  eye  pro- 
gress to  the  destruction  of  the  eye.  The  de- 
fendant demurred,  and  the  majority  of  the 
court  overruled  the  demurrer.  One  judge, 
in  his  opinion  relied  upon  an  express  con- 
tract which,  so  far  as  can  be  learned  from 
the  report,  was  not  alleged  in  the  declara- 
tion. The  physicians  were  considered  the 
servants  of  the  defendant.  The  ground  of 
the  decision  appears  to  have  been  that  the 
defendant  could  escape  its  liability  only 
by  maintaining  successfully  the  principle 
supposed  to  be  laid  down  by  the  dicta  in 
Duncan  v.  Findlater,  As  those  dicta  had 
been  denied  by  the  highest  authority,  the 
plaintiff  prevailed. 

For  the  reasons  above  given,  and  in  spite 
of  the  cases  of  Olavin  v.  Rhode  Island  Hos- 
pital and  Donaldson  v.  General  Public  Hos- 
pital, we  are  of  opinion  that  the  defendant 
here  was  not  liable  to  the  plaintiff, 
and  that  the  instructions  given  at  the 
trial  were  correct.  We  are  not  called  up- 
on to  decide  if  the  defendant  would 
have  been  liable  upon  allegation  and  proof 
that  the  nurse  was  incompetent,  and  that 
this  incompetence  was,  or  ought  to  have 
been,  known  to  the  defendant.  As  our  con- 
clusion agrees  with  that  reached  by  the  su- 
preme court  of  Massachusetts,  we  need  not 
consider  how  far  we  are  bound  by  its  deci- 
sions. 

The  judgment  of  the  Oirouit  Court  is  af- 
firmed, with  costs. 

Petition  for  writ  of  certiorari  denied  Oc- 
tober 21,  1901. 
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V, 

Paul  E.  BERGER  et  al 
(66  C.  C.  A  588,  120  Fed.  274.) 

1.  A  patent  on  a  boarus-coin  detector 
for  n»e  on  self-operatlngr  vendlnv 
macliines  Is  not  void  for  want  of  util- 
ity In  the  device  because  it  has  been  used 


only  in  connection  with  gambling  appliances, 
where  it  is  equally  capable  of  use  on  machines 
used  for  legitimate  purposes. 
2.  BqnitT  Tvill  not  refnse  to  arrant  re- 
lief against  the  infringement  of  a  patent 
because  the  owner  has  devoted  it  whollv  to 
an  Immoral  use. 

(Ctroascup,  Circuit  Judge,  dUaenta.) 
(February  5,  1903.) 


NoTS. — For  a  case  in  this  series  holding  that 
a  machine  used  only  for  gambling  purposes  can- 
not be  patented,  see  National  Automatic  Device 
Co.  ▼.  Lloyd,  5  L.  R.  A.  784,  with  footnote  as 
to  necessity  that  invention  be  useful,  to  en- 
title inventor  to  patent. 

As  to  when  the  courts  will  enforce  gambling 
contracts,  see,  in  this  series,  Sprague  v.  War- 
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ren,  8  L.  R.  A.  679,  and  note;  Harvey  v.  Mer- 
rill, 5  L.  R.  A.  200;  Snoddy  v.  American  Nat. 
Bank,  7  L.  R.  A.  705;  Jackson  v.  City  Nat. 
Bank,  9  L.  R.  A.  657 ;  White  v.  Wilson,  37  L. 
U.  A.  197 ;  Olson  v.  Sawyer  Goodman  Co.  63 
L.  R.  A.  648 ;  Appleton  v.  Maxwell,  55  L.  R.  A. 
03 ;  and  Ullman  ▼.  St.  Louis  Fair  Asso.  66  L 
R.  A.  606. 
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APP£AL  by  plaintifif  from  a  judgment  of 
the  Circuit  Court  of  the  United  States 
for  the  Northern  Division  of  the  Northern 
District  of  Illinois  in  favor  of  defendants  in 
an  action  brought  to  enjoin  the  alleged  in- 
fringement of  a  patent.    Reversed. 

The  facts  are  stated  in  the  opinions. 

Argued  before  Jenkins,  Cfrosscup,  and 
Baker,  Circuit  Judges. 

Messrs.  Dyreaf orth,  Dyrenf orth,  Sc 
Iiee,  for  appellant: 

A  patented  device  must  possess  leg^l  util- 
ity; that  is,  be  capable  of  subserving  some 
beneficial  purpose  as  distinguished  from  a 
harmful  or  pernicious  purpose. 

Bedford  v.  Hunt,  1  Mason,  302,  Fed.  Cas. 
No.  1,217;  National  Automatic  Device  Co. 
V.  Lloyd,  6  L.  R.  A.  784,  40  Fed.  89;  Reli- 
ance Novelty  Co.  v.  Dworzek,  80  Fed.  902; 
Bchultze  V.  Holte,  82  Fed.  448;  Walker, 
Patents,  p.  64,  §  82. 

A  similar  requirement  has  been  made  as 
to  the  subject-matter  of  a  copyright. 

Egbert  v.  Oreenherg,  100  Fed.  447. 

A  patentee  is  under  no  obligation  to  place 
the  patented  device  on  the  market. 

Campbell  Printing- Press  d  Mfg.  Co.  v. 
Manhattan  R.  Co.  49  Fed.  930;  Masseth  v. 
Johnston,  69  Fed.  613. 

An  infringer  who  applies  a  patented  in- 
vention to  a  gambling  machine  may  raise 
the  issue  of  a  legal  utility,  but  cannot  take 
advantage  of  his  own  wrong  to  compel  the 
patentee  to  put  the  invention  to  actual  bene- 
ficial use  for  the  purpose  of  establishing  util- 

Hy. 

Neilson  v.  Harford,  1  Webster,  Pat.  Gas. 
295;  3  Brodix,  215. 

Courts  will  not  defeat  a  patent  even 
though  the  patented  device  may  be  injuri- 
ous, harmful,  or  pernicious  under  some  cir- 
cumstsnces.  It  is  sufiScient  that  it  is  capa- 
ble of  subserving  a  useful  purpose. 

Eppinger  v.  Rickey,  14  Blatchf.  307,  Fed. 
Cas.  No.  4,605;  Miller  d  P.  Mfg.  Co.  v.  Du 
Brul,  2  Bann.  &  Ard.  618,  Fed.  Cas.  No. 
9,597;  Robinson  v.  Sutter,  11  Fed.  798; 
Lortllard  v.  Dohan,  20  Blatchf,  63,  9  Fed. 
509;  Bofisack  Mach.  Co.  v.  Smith,  70  Fed. 
383;  Forehand  v.  Porter,  15  Fed.  256;  Union 
Metallic  Cartridge  Co.  v.  United  States  Cart- 
ridge Co.  7  Fed.  344;  White  v.  Allen,  2 
Cliflf.  224.  Fed.  Cas.  No.  17.535;  Smith  v. 
Sharp's  Rifle  Mfg.  Co.  3  Blatchf.  546,  Fed. 
Cas.  No.  13,106;  White  v.  Boker,  3  Fisher, 
Pat.  Cas.  66,  Fed.  Cas.  No.  17,537;  Smith  v. 
Allen,  2  Fisher,  Pat.  Cas.  572,  Fed.  Cas.  No. 
12,909;  Atlantic  Dynamite  Co.  v.  Climax 
Powder  Mfg.  Co.  72  Fed.  925 ;  Atlantic  Giant 
Powder  Co.  v.  Dittmar  Poicder  Mfg.  Co.  17 
Blatchf.  531,  1  Fed.  328;  Oollender  v. 
Bailey,  3  Bann.  &  Ard.  217,  Fed.  Cas.  No. 
2,998;  BrunsuAck-Balke-Collender  Co.  v. 
Brunswick,  47  Fed.  218;  Frankfort  Whiskey 
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Process  Co.  v.  Mill  Creek  Distilling  Co.  37 
Fed.  633. 

The  degree  of  utility  is  immaterial  so  long 
as  the  invention  is  useful  at  all. 

Oibbs  V.  Hoefner,  22  Blatchf.  36,  19  Fed. 
323;  Hoffheins  v.  Brandt,  3  Fisher,  Pat. 
Cas.  218.  Fed.  Cas.  No.  6,576;  Whitney  v. 
Mowry,  2  Bond,  45,  3  Fisher,  Pat.  Cas.  157^ 
Fed.  Cas.  No.  17,592;  Tilghman  v.  Werk,  1 
Bond,  611,  2  Fisher,  Pat.  Cas.  229,  Fed.  Cas. 
No.  14,046;  Cook  v.  Ernest,  5  Fisher,  Pat. 
Cas.  396,  Fed.  Cas.  No.  3,166;  Johnson  v. 
Root,  1  Fisher,  Pat.  Cas.  351,  Fed.  Cas.  No. 
7,411;  Wintermute  v.  Redington,  1  Fisher, 
Pat.  Cas.  239,  Fed.  Cas.  No.  17,896;  Vance 
V.  Campbell,  I  Fisher,  Pat.  Cas.  483,  Fed. 
Cas.  No.  16,837;  Bell  v.  Daniels,  1  Bond^ 
212,  1  Fisher,  Pat.  Cas.  372,  Fed.  Cas.  No. 
1,247;  Cox  V.  Origgs,  1  Biss.  362,  Fed.  Cas. 
No.  3,302;  Wilbur  v.  Beecher,  2  Blatchf. 
132.  Fed.  Cas.  No.  17,634;  Many  v.  Jagger^ 
1  Blatchf.  372,  Fed.  Cas.  No.  9,056;  Earle  v. 
Sawyer,  4  Mason,  1,  Fed.  Cas.  No.  4,247; 
Loicell  V.  LeuHS,  1  Mason,  182,  Fed.  Cas.  No. 
8,568 ;  Bedford  y.  Hunt,  1  Mason,  302,  Fed. 
Cas.  No.  1,217;  Crouch  v.  Speer,  1  Bann.  k. 
Ard.  145,  Fed.  Cas.  No.  3,438 ;  Crompton  v. 
Belknap  Mills,  3  Fisher,  Pat.  Cas.  636,  Fed. 
Cas.  No.  3,406;  Westlake  v.  Cartter  6 
Fisher,  Pat.  Cas.  619,  Fed.  Cas.  No.  17,461. 

A  patentee  who  has  himself  applied  the 
invention  to  a  gambling  device  can,  never- 
theless, maintain  a  suit  on  his  patent  by 
proving  that  the  invention  possesses  legal 
utility.  The  doctrine  of  unclean  hands  would 
not  apply  in  such  case,  because  a  court  of 
•equity  will  not  concern  itself  with  matters 
aliunde,  the  real  quesstion  at  issue  being  the 
infringemr  nt  of  the  patent,  and  not  the  gen- 
eral morals  of  the  complainant. 

Brown  Saddle  Co.  v.  Troxel,  98  Fed.  620? 
National  Folding-Box  d  Paper  Co.  v.  Rob- 
ertson, 99  Fed.  986;  American  Soda-Foun- 
tain Co.  V.  Green,  69  Fed.  333;  Bonsack 
Mach.  Co.  V.  Smith,  70  Fed.  383;  Strait  v. 
National  Harrotc  Co.  61  Fed.  819. 

Messrs.  Pieroe  ft  Fisher,  for  appellees: 

Gambling  apparatus  lacks  legal  utility. 

National  Automatic  Device  Co.  v.  Lloyd, 
5  L.  R.  A.  784,  40  Fed.  89;  Schultze  v. 
fiultz,  82  Fed.  448;  Reliance  Novelty  Co.  v. 
Dworzek,  80  Fed.  902. 

A  theoretic  and  wholly  barren  use  of  the 
coin  detector  on  innocent  machines  cannot 
sull&ce  to  conceal  its  actual  and  substantial 
use  as  a  part  of  the  gambling  outfit. 

National  Automatic  Device  Co.  v.  Lloyds 
5  L.  R.  A.  784,  40  Fed.  89;  Reliance  Nov- 
elty Co.  V.  Dworzek,  80  Fed.  902 ;  Egbert  v. 
Grecnberg,  100  Fed.  447. 

Under  the  statute,  utility  is  made  up  of 
two  components,  viz.,  (1)  mechanical  util- 
ity, and  (2)  moral  utility. 
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National  Automatic  Device  Co.  v.  Lloyd, 
6  L.  R.  A.  784,  40  Fed.  89. 

Baker,  Circuit  Judge,  delivered  the  opin- 
ion of  the  court: 

Appellant,  complainant  below,  unsuccess- 
fully sought  to  enjoin  appellees  from  in- 
fringing letters  patent,  No.  613,844,  on  a 
bogus-coin  detector  for  coin-operating  vend- 
ing machines.  The  letters  were  granted  No- 
vember 8,  1898,  to  the  Mills  Novelty  Com- 
pany, assignee  of  the  inventor.  While  that 
company  was  the  owner,  the  only  practical 
use  to  which  the  detectors  were  put  was  to 
guard  gambling  machines,  made  and  con- 
trolled by  the  company,  from  being  operated 
by  means  of  bogus  coins.  On  December  8, 
1899,  the  company  assigned  the  patent  to 
appellant,  and,  as  a  part  of  the  same  trans- 
action, took  from  him  a  license  to  make  and 
use  the  device.  No  one  else  used  it  by  au- 
thority. Appellees,  without  license,  applied 
it  to  gambling  machines  of  their  make.  This 
suit  was  begun  about  a  month  after  the  as- 
signment. The  circumstances  surrounding 
the  assignment  and  attending  the  conduct 
of  this  litigation  warranted  the  trial  court 
in  finding  that  the  equities  of  the  case 
should  be  determined  as  if  the  Mills  Novelty 
Company  had  been  complainant. 

The  defenses  are  two :  That  the  patent  is 
void  for  want  of  utility ;  and  that,  even  if  it 
is  found  not  to  be  void,  complainant  has  no 
standing  because  he  comes  into  court  with 
unclean  hands,  in  this,  that  his  suit  is 
brought  to  enable  the  Mills  Novelty  Com- 
pany to  prevent  another  gambler  from  inter- 
fering with  its  illegal  enterprises. 

In  support  of  their  first  contention,  appel- 
lees cite  National  Automatic  Device  Co,  v. 
Lloyd,  6  L.  R.  A.  784,  40  Fed.  89 ;  Reliance 
Novelty  Co.  v.  Duxtrzeh,  80  Fed.  902; 
Schultze  V.  Holte,  82  Fed.  448;  Richard  v. 
Du  Bon,  43  C.  C.  A.  360,  103  Fed.  868 ;  and 
Mahler  v.  Animarium  Co.  49  C.  C.  A.  431, 
111  Fed.  530.  In  the  Rickard  Case,  involv- 
ing a  process  for  spotting  tobacco  leaves, 
and  in  the  Mahler  Case,  concerning  a  cure- 
all  device,  the  clear  purpose  and  the  sole 
use  of  the  respective  inventions  were  found 
to  be  to  deceive  and  defraud  the  public.  In 
the  Schultze  Case  the  fact  that  the  invention 
had  been  used  solely  for  gambling,  and  could 
not  be  put  to  any  other  use,  was  held  to 
avoid  the  patent.  In  the  two  other  cases,  ap- 
plications for  injunctions  were  denied  on 
showings  that  the  devices  had  been  used 
only  for  gambling  purposes.  But  the  court, 
in  each  case,  went  further  and  held  the  de- 
vice to  be  wanting  in  utility,  saying:  **The 
patent  has  been  very  recently  issued,  and  it 
is  possible  that  a  useful  application  may  yet 
be  found  for  it ;  but,  as  the  case  now  stands, 
the  only  use  to  which  the  invention  has  been 
C5  L.  R.  A. 


put  being  for  gambling  purposes,  I  must 
hold  that  it  is  not  a  useful  device  within 
the  meaning  of  the  patent  law.''  It  may  be 
doubted  whether,  in  the  latter  holding,  use- 
ableness  (utility)  and  use  (application) 
were  not  confounded;  but,  at  all  events,  the 
courts  in  those  cases  came  to  the  same  end 
as  the  others  in  deciding  that  the  respective 
patents  were  not  for  useful  devices  within 
the  meaning  of  the  patent  law. 

With  regard  to  the  defense  of  no  utility 
(available  equally  at  law  and  in  equity), 
we  hold  that  the  true  inquiry  is.  Was  the 
government  improvident  in  making  the 
grant?  Does  the  opposing  evidence,  the 
grant  itself  being  prima  facie  proof  of  util- 
ity, go  to  the  extent  of  establishing,  not 
merely  that  the  device  has  been  used  for 
pernicious  purposes,  but  that  it  is  incapa- 
ble of  serving  any  beneficial  end?  As  the 
just  criterion,  we  approve  and  adopt  Mr. 
Walker's  conclusion  (Patents,  3d  ed.  §  82), 
with  the  additions  to  his  text  which  we  note 
by  parentheses:  "An  important  question, 
relevant  to  utility  in  this  aspect,  may  here- 
after arise  and  call  for  judicial  decision.  It 
is  perhaps  true,  for  example,  that  the  inven- 
tion of  Colt's  revolver  was  injurious  to  the 
morals  and  injurious  to  the  health,  and  in- 
jurious to  the  good  order  of  society.  That 
instrument  of  death  may  have  been  injurious 
to  morals,  in  tending  to  tempt  and  to  pro- 
mote the  gratification  of  private  revenge.  It 
may  have  been  injurious  to  health,  in  that 
it  is  very  liable  to  accidental  discharge,  and 
to  thereby  cause  wounds,  and  even  homicide. 
It  may  also  have  been  injurious  to  good 
order,  especially  in  the  newer  parts  of  the 
country,  because  it  facilitates  and  increases 
private  warfare  among  frontiersmen.  On 
the  other  hand,  the  revolver,  by  furnishing 
a  ready  means  of  self-defense,  may  some- 
times have  promoted  morals  and  health  and 
good  order.  By  what  test,  therefore,  is 
utility  to  be  determined  in  such  cases?  Is 
it  to  be  done  by  balancing  the  good  functions 
with  the  evil  functions?  Or  is  everything 
useful  within  the  meaning  of  the  law,  if  it 
is  used  (or  is  designed  and  adapted  to  be 
used)  to  accomplish  a  good  result,  though 
in  fact  it'is  oftener  used  (or  is  as  well  or 
even  better  adapted  to  be  used)  to  accom- 
plish a  bad  one?  Or  is  utility  negatived  by 
the  mere  fact  that  the  thing  in  question  is 
sometimes  injurious  to  morals,  or  to  health, 
or  to  good  order?  The  third  hypothesis  can- 
not stand,  because  if  it  could,  it  would  be 
fatal  to  patents  for  steam  engines,  dynamos, 
electric  railroads,  and,  indeed,  many  of  the 
noblest  inventions  of  the  nineteenth  cen- 
tury. The  first  hypothesis  cannot  stand,  be- 
cause, if  it  could  it  would  make  the  validity 
of  the  patents  to  depend  on  a  question  of 
fact  to  which  it  would  often  be  impossible 
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to  give  a  reliable  answer.  The  second 
hypothesis  is  the  only  one  which  is  consistent 
with  the  reason  of  the  case,  and  with  the 
practical  construction  which  the  courts  have 
given  to  the  statutory  requirement  of  util- 
ity." 

We  deem  the  additions  to  the  second  hypo- 
thesis necessary  to  a  complete  statement  of 
the  acceptable  test,  for,  to  continue  with 
Colt's  revolver  as  an  example,  if  at  the  time 
of  a  suit  for  infringement  the  defendant 
should  prove  that  the  only  uses  to  which 
'*that  instrument  of  death''  had  been  put 
were  vicious,  the  patent  should  not  be  held 
void  for  want  of  utility,  if  the  court  for 
itself  should  see,  or  be  convinced  by  experts, 
that  the  instrument  was  susceptible  of  good 
uses,  though  in  fact  never  put  to  such  be- 
fore the  suit  was  begun.  And,  if  utility  is 
found,  the  cases  seem  to  be  uniform  that 
courts  will  not  set  up  a  measure  of  utility 
which  must  be  filled. 

If  the  device  here  in  question  should  be 
found  insusceptible  of  other  use  than  to 
guard  gambling  machines  from  being  oper- 
ated by  means  of  bogus  coins,  we  would  be 
led  to  an  outlook  from  which  two  interest- 
ing queries  appear  in  view:  (1)  The  stat- 
utes of  Illinois,  it  is  said,  prohibit  the  use  of 
coin-operated  gambling  machines,  but  not 
the  manufacture  or  sale  thereof.  We  are 
referred  to  statijtes  of  other  states,  which, 
it  is  claimed,  legitimate  the  use  of  such«ma- 
chines.  Should  a  circuit  court  of  the  United 
States,  sitting  in  Illinois,  hold  invalid  a  pa- 
tent on  such  a  machine,  and  thereby  destroy 
the  monopoly  of  its  manufacture  and  sale, 
because  its  use  is  forbidden  in  Illinois, 
though  its  manufacture  and  sale  in  Illinois 
and  its  use  in  certain  other  states  are  law- 
ful? And  (2)  if  the  Federal  courts  may 
properly  hold  patents  on  gambling  machines 
void  for  lack  of  utility,  because  immoral, 
though  countenanced  by  the  legislation  of 
particular  states,  is  a  device  attached  to 
such  a  machine  likewise  inimical  to  good 
morale,  which  prevents  a  gambler  from  be- 
ing also  a  cheat  Y 

But,  returning  to  the  main  road,  we  have 
no  difficulty,  under  the  principles  herein- 
above asserted,  in  finding  some  ^degree  of 
utility  in  this  invention.  In  the  specifica- 
tions and  claims  the  device  is  called  a  bogus- 
coin  detector  for  coin-operating  vending  ma- 
chines. The  inventor's  attention  to  the  need 
of  such  a  mechanism  was  not  directed  by 
the  Mills  Novelty  Company  or  other  maker 
of  chance  machines.  A  manufacturer  of 
ooin-operated  banjo-playing  instruments  ex- 
pressed a  want  for  a  bogus-coin  detector. 
The  invention  in  suit  resulted.  The  parties 
failed  to  come  to  terms,  not  because  the  de- 
tector would  not  supply  the  need  for  which 
it  wa?  designed,  but  because  the  inventor 
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asked  more  than  the  banjo  manufacturer 
was  willing  to  pay.  Afterwards  the  appli- 
cation was  assigned  to  the  Mills.  Novelty 
Company,  and  by  it  the  device  was  applied 
to  gambling  machines.  There  is  no  element 
of  chance,  however,  in  the  operation  of  the 
detector.  Its  mechanism  has  no  connection 
with  that  of  the  machine  to  which  it  is  at- 
tached. The  outlets  of  its  coin  chutes  are 
placed  in  registration  with  the  inlets  of  the 
chutes  of  the  coin-operating  machine.  'The 
object  of  the  invention,"  says  the  specifica- 
tion, ''is  to  provide,  as  an  attachment  for 
use  with  coin-operated  vending-machines 
generally,  a  device  through  which  the  coin 
for  paying  the  purchase  price  of  the  article 
to  be  delivered,  and  for  rendering  the  ma- 
chine operative  to  produce  the  delivery,  must 
be  passed  in  view,  and  shall  remain  in  view 
until  the  machine  has  been  operated  one  or 
more  times  by  another  inserted  coin  or  other 
such  coins.  .  .  .  When  the  machine 
.  .  .  is  adapted  to  vend  two  or  more  arti- 
cles, .  .  .  the  arrangement  of  the  de- 
tector is  such  as  to  permit  the  coin  or  token 
last  inserted  previous  to  operating  the  ma- 
chine to  occupy  a  higher  plane  in  its  chute 
in  the  detector  than  the  uppermost  coin  in 
the  other  detector  chute  or  chutes,  thereby 
to  make  it  indisputably  clear  which  of  the 
array  of  coins  or  tokens  was  last  inserted, 
so  that  the  fraud,  if  any  occurs,  may  be  fast- 
ened with  certainty  upon  the  guilty  person." 
The  testimony  of  the  experts  was  not  needed 
to  show  that  the  detector  would  perform  its 
functions  without  regard  to  the  character 
of  the  machine  below  its  outlet.  It  is  doubt- 
less true  that  the  detector  would  be  more 
efficacious  if  an  attendant  were  ocmstantly 
beside  it;  but,  without  an  attendant,  the 
fact  that  coin,  instead  of  being  dropped  di- 
rectly within  the  opaque  case  of  the  ma- 
chine, remains  in  view  during  several  subse- 
quent operations,  to  reproach  the  cheat  and 
expose  him  to  the  owner  or  other  customers, 
would  tend  to  act  in  some  degree  as  a  de- 
terrent. And  the  facts  that  the  inventor  put 
the  price  beyond  the  willingness  of  good 
users  to  pay,  that  he  assigned  his  invention 
to  an  evil  user,  and  that  appellant's  suit  is 
prosecuted  with  the  ulterior  aim  of  aiding 
the  evil  user,  his  sole  licensee,  go  to  the 
standing  of  appellant  in  equity,  not  to  the 
legality  of  the  grant.  Colt's  revolver  is  not 
in  fault  whether  it  comes  to  the  hand  of  a 
policeman  or  a  burglar. 

The  second  defense  amounts  to  this:  The 
holder  of  a  legal  patent,  who  refuses  to  use, 
or  permit  others  to  use,  his  device  for  good 
purposes,  and  who  prostitutes  his  invention 
in  practice,  will  be  given  no  relief  in  equity, 
though  on  the  facts  shown  he  could  succesa- 
fuUy  maintain  an  action  at  law  against  the 
infringer.    As  counsel  states  it:  'The  court 
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wholly  disapproves  of  the  complainant  suit- 
or, and  declines  to  aid  him,  though  the  pa- 
tent still  retains  its  life.  With  that,  the 
court's  decree  does  not  attempt  to  meddle. 
.  .  .  There  is  ample  chance  ahead  to  ef- 
face the  stain  if  the  invention  is  really  capa- 
ble of  worthy  use  and  the  patent  owner  seri- 
ously l&ida  himself  to  accomplish  the  re- 
form." 

It  seems  dear  that  one  who  practises  his 
invention  in  a  noxious  way  only  has  no  bet- 
ter standing  in  equity  than  one  who  declines 
to  use  the  device  for  good  purposes  or  to  per- 
mit others  to  use  it.  And  in  Hoe  v.  Knap, 
27  Fed.  204,  212,  there  is  a  statement  that 
"under  a  patent  which  gives  a  patentee  a 
monopoly,  he  is  bound  to  use  the  patent  him- 
self, or  allow  others  to  use  it  on  reasonable 
terms."  But  this  doctrine  has  been  vigor- 
ously denied,  and  rightly,  we  think  in  subse- 
quent cases.  Canaolidated  RoHer-Mill  Go.  v. 
Coamba,  39  Fed.  803;  Camphell  Printing 
Press  d  Mfg.  Co.  v.  Manhattan  R.  Co.  49 
Fed.  935;  Ueaton-Peninsular  Button  Fast- 
ener Co.  V.  Eureka  Specialty  Co.  35  L.  R.  A. 
728,  26  C.  C.  A.  267,  47  U.  S.  App.  146,  77 
Fed.  294.  An  extract  from  the  last-cited 
case,  quoted  in  E.  Bement  d  Sons  v.  NaUon- 
al  Harrow  Co.  186  U.  S.  70,  90,  46  L.  ed. 
1058,  1068,  22  Sup.  Ct.  Rep.  747,  will  suffi- 
ciently indicate  the  general  attitude:  ''If 
he  sees  fit,  he  may  reserve  to  himself  the  ex- 
clusive use  of  his  invention  or  discovery.  If 
he  will  neither  use  his  device  nor  permit 
others  to  use  it,  he  has  but  suppressed  his 
own.  That  the  grant  is  made  upon  the  rea- 
sonable expectation  that  he  will  either  put 
his  invention  to  practical  use,  or  permit  oth- 
ers to  avail  themselves  of  it  upon  reasonable 
terms,  is  doubtless  true.  This  expectation 
is  based,  alone,  upon  the  supposition  that 
the  pat^iteo's  interest  will  induce  him  to 
use,  or  let  others  use,  his  invention.  The 
public  has  retained  no  other  security  to  en- 
force such  expectations.  A  suppression  can 
endure  but  for  the  life  of  the  patent,  and 
the  disclosure  he  has  made  will  enable  all 
to  enjoy  the  fruit  of  his  genius.  His  title 
is  exclusive,  and  so  clearly  within  the  con- 
stitutional provisions  in  respect  of  private 
property  that  he  is  neither  boimd  to  use  his 
discovery  himself  nor  permit  others  to  use 
it.  The  dictum  found  in  Hoe  v.  Knap,  27 
Fed.  204,  is  not  supported  by  reason  or  au- 
thority." 

So,  nonuse  is  not  a  defense  in  equity.  Is 
misuse?  Equity  is  not  concerned  with  the 
genera]  morals  of  a  complainant;  the  taint 
that  is  regarded  must  affect  the  particular 
rights  asserted  in  his  suit.  Brown  Saddle 
Co.  v.  Troxel,  98  Fed.  620;  tfational  Fold- 
ing-Box d  Paper  Co.  v.  Robertson,  99  Fed. 
9S5,  and  cases  therein  collated.  A  complain- 
ant asserts  the  validity  of  his  patent  (a 
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question  of  law  on  the  facts),  and  infringe- 
ment by  defendant  (a  question  of  law  on  the 
facts),  and  asks  an  injunction  on  account  of 
continued  and  threatened  trespasses  (an 
equitable  remedy  to  make  up  for  the  inade- 
quacy of  the  l^al).  Though  the  defendant 
may  not  be  able  to  deny  the  validity  of  the 
patent  or  the  fact  of  infringement,  he  may 
defeat  the  application  for  an  injunction  if 
he  can  show  that  the  complainant,  in  his 
dealings  with  or  conduct  towards  the  defend- 
ant in  relation  to  the  subject-matter  of  the 
litigation,  has  acted  unfairly  or  oppressive- 
ly, or  has  misled  the  defendant  with  respect 
to  the  validity  of  the  patent  or  the  fact  of 
infringement,  or  if  the  complainant,  to  make 
his  case,  is  compelled  to  bring  forward  and 
count  upon  his  own  wrong.  But  if  the  de- 
fendant can  do  no  more  than  show  that  the 
complainant  has  committed  some  legal  or 
moral  offense,  which  affects  the  defendant 
only  as  it  does  the  public  at  large,  the  court 
must  grant  the  equitable  remedy  and  leave 
the  punishment  of  the  offender  to  other 
forums.  In  the  present  case,  there  have  been 
no  dealings  between  the  parties.  Nothing 
has  been  done  to  mislead  appellees.  And 
appellant,  to  make  his  case,  simply  brings 
forward  his  patent  and  proves  the  continued 
and  threatened  infringement.  Against  this, 
appellees  establish  that  appellant  has  been 
misusing  the  patented  device.  But  how  does 
this  concern  appellees  more  or  differently 
than  it  does  others?  Equity  will  aid  the 
owner  of  a  lawful  patent  if  he  puts  the  de- 
vice to  good  uses,  but  will  deny  relief  if  he 
puts  it  to  bad  uses.  The  "reform,"  for  the 
lack  of  which  appellees  contend  that  appel- 
lant must  be  kept  out  of  a  court  of  equity 
for  the  present  and  until  the  reform  is  ac- 
complished, is  the  reform  of  the  man. 

The  conclusion  follows  from  the  foregoing 
premises  that  appellant  is  entitled  to  injunc- 
tive relief.  But  another  consideration  leads 
more  strongly  to  the  same  result.  The  in- 
ventor's right  to  make,  vend,  and  use  his 
device  does  not  come  from  the  patent  law; 
it  is  his  natural  right.  The  government's 
grant  to  the  patentee  and  his  assigns  is  the 
right  to  exclude  others  from  practising  the 
invention.  As  Mr.  Chief  Justice  Taney  said 
in  Bloomer  v.  McQuewan,  14  How.  539, 
548,  14  L.  ed.  532,  636:  "The  franchise 
which  the  patent  grants  consists  altogether 
in  the  right  to  exclude  every  one  from  mak- 
ing, using,  or  vending  the  thing  patented, 
without  the  permission  of  the  patentee.  This 
is  all  that  he  obtains  by  the  patent."  And 
on  this  basis  rests  the  decision  in  Patterson 
V.  Kentucky,  97  U.  S.  601,  24  L.  ed.  1115, 
that  a  state  law  which  prohibits  the  use  of 
a  certain  article,  which  is  patented,  is  not 
in  derogation  of  the  inventor's  grant  under 
the  patent  law.  That  is,  the  state  law  oper- 
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ates  wholly  ujJon  the  inventor's  natural 
right  to  the  use  of  his  property,  and  not  at 
all  upon  the  franchise  which  the  patent 
grants,  which  consists  altogether  in  the 
right  to  exclude.  His  right  to  use  his  prop- 
erty is  destroyed,  but  his  right  to  exclude 
others  stands  unimpaired.  Now,  if  the  com- 
plainant in  a  patent  suit  is  seeking  merely 
to  enforce  his  right  to  exclude,  according  to 
the  terms  of  the  government's  grant,  an 
inquiry  into  what  use  (or  lack  of  use)  the 
inventor  is  malung  of  his  natural  right 
would  seem  to  be  clearly  collateral  and  ir- 
relevant. And  if  the  right  to  exclude  is  the 
substance  of  the  grant,  it  is  a  legal  right. 
And  in  determining  l^al  rights,  equity  fol- 
lows the  law.  And  if  a  legal  right  is  estab- 
lished beyond  every  defense,  legal  or  equita- 
ble, available  to  the  defendant  or  to  the  court 
on  its  own  motion,  equity  must  grant  appro- 
priate relief  if  there  is  no  adequate  remedy 
at  law.  Injunction,  it  is  evident,  is  the 
only  means  equal  to  enforcing  the  right  to 
exclude. 

It  is  sometimes  said  that  the  granting  of 
an  injunction  is  a  matter  of  discretion.  But 
courts  of  equity  may  not  exercise  a  mere  ar- 
bitrary discretion.  They  must  act  within 
and  according  to  definite  and  certain  prin- 
ciples. The  conscience  of  equity  is  not  the 
conscience  of  the  particular  chancellor.  But 
if  the  conscience  of  equity  were  the  con- 
science of  the  individual  chancellors  of  this 
court,  who,  for  example,  may  think  that  the 
public  sentiment  against  the  liquor  trafiic 
would  be  vindicated  by  denying  the  writ  of 
injunction  to  an  habitual  drunkard  whose 
property  by  repeated  trespasses  was  being 
illegally  confiscated,  the  appeal  made  in  this 
case  to  deny  the  writ  of  injunction,  on  the 
ground  that  its  issuance  would  end  crime 
and  abet  practices  universally  denounced, 
exhibits  a  misapprehension  of  the  scope  of 
this  litigation.  It  is  obvious  that  a  denial 
of  the  writ  would  leave  the  defendants  and 
all  others  perfectly  free,  so  far  as  the 
power  of  this  court  is  concerned,  to  follow 
the  practices  that  are  repugnant  to  the  indi- 
vidual chancellors,  while  the  maintenance  of 
the  complainant's  right  to  exclude  the  de- 
fendants and  all  others  would,  to  the  extent 
that  the  patented  device  might  otherwise  be 
used  by  them  to  promote  gambling,  be  a 
vindication  of  the  public  sentiment  against 
gambling.  It  is  equally  obvious  that,  how- 
ever the  court  may  act  upon  complainant's 
asserted  right  to  exclude,  neither  the  grant 
nor  the  denial  of  the  writ  of  injimction 
would  operate  upon  complainant's  practices 
or  habits  ( which  he  did  not  acquire  from  the 
patent  laws),  and  that  the  gambler,  like 
the  drunkard,  is  amenable  to  the  municipal 
authorities  alone  for  violations  of  the  munic- 
ipal law. 
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The  decree  is  reversed,  with  the  direction 
to  enter  a  decree  in  appellant's  favor  for  ao 
injunction  and  an  accounting. 

OrcMMCup,  Circuit  Judge,  dissenting: 

Gambling  and  gambling  devices  are  con- 
denmed  by  the  laws  of  every  state  and  terri- 
tory, except,  perhaps,  New  Mexico.  Upon 
this  it  can  be  safely  predicated  that  the 
conscience  of  the  people  of  the  state  in 
which  this  court  sits;  of  the  people  of  the- 
three  states  that  constitute  this  circuit;  in- 
deed, of  the  people  of  every  state  and  terri- 
tory, except  a  little  territory  bordering  od 
Mexico,  condemns  the  practice  of  gambling. 
Gambling  and  gambling  devices  are  con- 
demned, also,  by  the  enactments  of  Congress, 
in  the  statutes  forbidding  the  use  of  the 
mails  in  aid  of  lotteries  and  other  gambling 
purposes.  Thus  the  national  conscience  i» 
seen  to  be  outspoken  against  the  practice. 
Nothing  could  be  conceived  more  conclu- 
sively showing  a  general  conscience,  and  a 
general  conception  of  policy.  Unless  a 
moral  sense,  thus  widespread  and  unani- 
mous may  be  accepted  as  the  conscience,  not 
simply  of  the  chancellor,  but  the  judicial 
conscience,  I  am  at  a  loss  to  know  where  to 
look  for  any  authprity  for  judicial  con- 
science. 

In  the  opinion  from  which  I  am  compelled 
to  dissent,  it  is  assumed — and  the  record 
fully  justifies  the  assumption — ^that  the 
equities  of  the  case  under  consideration 
should  be  determined  as  if  the  Mills  Novelty 
Company  were  the  complainant.  The  Mills- 
Novelty  Company  has  used  the  invention* 
solely  as  an  adjunct  to  a  gambling  machine. 
So  far  as  the  record  discloses,  its  sole  pur- 
pose for  the  future  is  to  use  the  invention 
in  connection  with  gambling  devices.  The 
patentee  shows  no  other  purpose  or  practical 
use.  The  practical  purpose  of  the  writ  of 
injunction  asked  for,  therefore,  is  to  aid 
them  in  their  business  of  manufacturing  and 
selling  gambling  machines;  and  such,  and 
such  alone,  will  be  the  practical  eff^t  of  the 
writ  when  issued  by  this  court. 

In  my  judgment,  on  this  state  of  facts,  the 
writ  should  not  be  issued.  But  because  it  is 
possible  to  apply  the  patent  mechanically  to> 
a  use  not  pernicious, — ^though  practically 
no  such  application  is  in  mind, — ^the  major- 
ity of  the  court  seem  to  think  that  the  writ 
asked  for  cannot  rightly  be  withheld.  The 
majority  are  impressed  with  the  cases  that 
hold  that,  irrespective  of  whether  the  paten- 
tee actually  uses  his  patent  or  not,  the  right 
to  exclude  others  from  its  use  is  retained; 
and  upon  this  postulate  is  based  their  judg- 
ment that,  irrespective  of  the  pernicious  use 
of  the  patent  by  complainant,  he  may  suc- 
cessfully invoke  the  aid  of  a  court  of  equity 
to  exclude  others  from  its  use.     The  ma- 
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jority  hold  that,  because  the  invention  is 
mechanically  capable  of  a  moral  use,  there 
is  created,  at  least,  technically,  in  the  paten- 
tee, a  valid  property  right, — a  property 
right  they  feel  themselves  bound  to  protect, 
no  matter  what  complainant  is  actually  do- 
ing, or  intends  to  do,  with  his  invention. 

I  can  assent  to  no  such  limitation  upon 
the  moral  discretion  of  a  court  of  equity. 
The  bare  existence  of  legal  title  does  not 
leave  the  chancellor  without  discretion  to 
issue,  or  withhold  his  writ.  Whence  comes,  it 
may  be  pertinently  asked,  the  right  to  with- 
hold the  writ  where  complainant  comes  into 
court  with  a  clear  title,  but  without  clean 
hands;  or  is  guilty  of  laches;  or  bears  in 
some  other  respect  toward  the  party  pro- 
ceeded against  an  unconscionable  attitude? 

If  a  court  may  withhold  the  writ,  though 
asked  in  aid  of  clear  title,  imder  one  set  of 
unconscionable  circumstances,  why  may  it 
not  under  another?  Why  is  not  the  power 
to  control  its  writ  in  the  instances  named 
applicable  to  any  other  instance  where  ex- 
pediency, public  policy,  or  substantial  con- 
sideration of  morals  and  conscience,  are 
equally  commanding?  The  chancellor,  in 
my  judgment,  is  master  of  his  own  writ, 
and,  though  the  claimant  hold  a  legal  title, 
is  under  no  compulsion  of  law  to  issue  the 
writ,  so  long  as  sound  consideration  of  pub- 
lic morals  and  conscience  forbid. 

The  majority  of  the  court  is  misled,  I 
fear,  by  the  seeming  analogy  of  the  cases  that 
hold  that  a  patentee,  though  declining  to  use 
his  invention,  may  forbid  its  use  by  others. 
Nouuse  and  pernicious  use  must  not  be  con- 
founded. The  inventor  who  declines  to  put 
his  patent  into  use  occupies  toward  society 
an  attitude  entirely  distinct  from  the  in- 
ventor who  is  using  his  invention  in  a  way 
that  injuriously  affects  society.  I  am  not 
sure  that  an  inventor  is  not  bound  either  to 
use  his  invention,  or  permit  others  to  use  it. 
The  Supreme  Court  has  not  yet  passed  upon 
that  question.  But,  however  that  may  be, 
the  doctrine  cannot  be  invoked  in  aid  of  a 
pernicious  use.  Nonuse  is  not,  in  itself,  per- 
nicious, and  inflicts  no  moral  injury  on  so- 
ciety.   At  most,  it  is  the  withholding  only 


of  what  society,  but  for  the  invaition,  would 
possibly  never  have  had.  But  pernicious  use 
is  something  different.  It  does  not  deny 
simply  to  society  the  present  benefit  of  an 
invention;  it  visits  upon  society  an  affirma- 
tive moral  harm.  Pernicious  use  injures 
where  nonuse  only  withholds;  wounds, 
where  nonuse  only  declines  to  help. 

It  may  be  doubted  if  complainant  comes 
into  equity  with  clean  hands,  even  under  the 
limitation  that  imclean  hands  is  not  a  disa- 
bility to  be  extended  to  any  misconduct  un- 
connected with  the  matter  in  litigation,  or 
with  anything  with  which  the  opposite  par- 
ty has  no  concern.  A  patent  is  not  a  private 
contract,  nor  transaction  between  private 
individuals.  It  is  a  contract  between  the 
patentee  and  the  public;  and  to  every  suit 
brought  to  enforce  the  patent,  the  public  is 
beneficially  a  party.  How  a  patentee,  has 
used  his  contract  right,  and  how  he  in- 
tended to  use  it  in  the  future,  is  a 
matter  not  unconnected  with  the  public's  in- 
terest in  the  litigation,  and  comes,  therefore, 
to  be  a  pertinent  inquiry  when  an  enforce- 
ment of  his  contract  rights  is  asked  for. 

I  would  not,  in  the  case  under  considera- 
tion, have  the  court,  upon  the  facts  pre- 
sented, pass  upon  the  validity  or  invalidity 
of  the  patent.  The  court  should  stand 
aloof  from  the  whole  transaction,  not  be- 
cause the  pernicious  use  is  a  defense  that 
lies  in  appellee's  mouth,  but  because  it  is  a 
consideration  the  public  may  interpose,  and 
because  to  issue  the  writ  under  such  circum- 
stances, would  be  to  pollute  the  writ  itself. 
The  issuance  of  the  writ,  upon  the  case  pre- 
sented, will  involve  the  court  as  an  abettor 
in  practices  universally  denoimced  and  leg- 
islated against  as  harmful  to  the  public 
morals.  It  will  be  an  injunction  in  aid  of 
crime.  When  the  patentee  comes  into  court 
with  some  conscionable  use  for  his  invention, 
or  even  with  a  nonuse  divorced  from  uncon- 
scionable use,  it  will  be  time  to  consider  his 
claim  for  a  writ;  until  that  time,  he  should 
be  shown  the  chancellor's  back. 

Petition  for  writ  of  certiorari  denied  Feb- 
ruary 23,  1904. 
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DELAWARE  INSURANCE  COMPANY  OF 
PHILADELPHIA,  Appt., 

S.   S.   WHITE   DENTAL  MANUFACTUR- 
ING COMPANY. 

(48   C.  C.   A.   382,   109   Fed.   334.) 
1.    A  marine  poltcy  providing  that  no 
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rlMk  shall  attach  to  It  antll  the 
anioaut  and  description  of  the  same 
Mhall  be  approved  and  indorsed  there- 
on by  the  insurer  is  not  changed  into  an  open 
and  unrestricted  policy  covering  aU  property 
which  the  assured  elects  to  report,  even  after 
notice  of  loss,  by  the  adoption  of  an  agree- 
ment fixing  a  uniform  premium,  the  supply- 
ing of  the  assured  with  blanks  on  which  to 


.  Note. — As  to  effect  of  custom  of  insurance 
agent  to  extend  credit  for  premiums,  see,  in  this 
series,  McfCabe  v.  ^tna  Ins.  Co.  47  L.  R.  A.  641. 
(Jo  L.  R.  A. 


For  custom  as  part  of  contract  generally,  see 
notes  to  Newhall  v.  Appleton,  3  L.  R.  A.  859; 
Smith  V.  Clews,  4  L.  R.  A.  392;  MacCIusky  y. 


United  States  Circuit  Court  of  Appeals. 


Mat, 


report  risks,  and  the  custom,  eztendlne  over 
a  long  period  of  years,  of  reporting  risks  by 
the  assured,  when  convenient,  in  due  course 
of  business  after  departure  of  the  vessel,  and 
the  uniform  acceptance  of  the  risks  by  the 
insurer. 
a.  The  Indorsement  by  the  clerk  of  an 
Insurance  company  of  a  slip  of  paper 
notifying  the  company  of  a  shlpntent 
to  be  covered  by  an  open  marine  policy  In  the 
usual  way  with  the  amount  of  the  premium 
and  the  check  mark  indicating  its  readiness 
for  entry  in  the  books,  will  not  show  an  ac- 
ceptance of  the  risk  in  the  face  of  its  positive 
rejection  by  the  officers  of  the  company  as 
soon  as  they  learned  that  it  was  on  property 
already  lost,  of  which  the  assured  is  notified 
without  delay. 

(May  22,  1901.) 

APPEAL  by  defendant  from  a  decVee  of 
the  District  Court  of  the  United  States 
for  the  Eastern  District  of  Pennsylvania  in 
favor  of  plaintiff  in  an  admiralty  proceeding 
to  recover  the  amount  alleged  to  be  due  on  a 
policy  of  marine  insurance.    Reversed, 

The  facts  are  stated  in  the  opinion. 

Argued  before  A  cAe^on,  Dallas ,  and  Gray, 
Circuit  Judges. 

Messrs.  Edward  S.  Sayres  and  Jolm  O. 
Johnson,  for  appellant: 

Several  distinct  requirements  were  im- 
posed by  the  policy  before  the  same  could 
attach  upon  any  shipment.  The  require- 
ment of  acceptance  or  approval  by  the  appel- 
lant was  one  never  waived. 

Shipments  were  covered  by  the  policy  only 
to  such  extent  as  the  appellee  elected  to  no- 
tify the  same,  and  as  the  appellant  accepted 
the  notification.  The  appellee  had  no  right 
to  exercise  its  election  to  request  insurance 
after  destruction  of  the  vessel. 

Nothing  done  by  the  appellant  after  re- 
ceipt of  the  notice  of  July  6  amounted  to  an 
acceptance  of  the  La  Bourgogne  risk. 

Mr.  Theodore  M.  Ettlng,  also  for  ap- 
pellant : 

The  policy  provided  that  risk  should  at- 
tach to  it  until  the  amount  and  description 
of  the  same  should  be  approved  and  indorsed 
thereon  by  the  company,  and  should  be  val- 
ued at  the  sum  so  indorsed.  The  right  of 
approval,  to  be  exercised  by  the  company,  in- 
cludes the  determination  by  the  company  of 
the  value  of  the  goods  for  the  purposes  of  in- 
surance. 

An  open  policy,  when  so  phrased,  creates 
no  contract  with  respect  to  any  particular 
risk  until  after  such  risk  has  been  first  sub- 
mitted for  approval,  valued,  and  indorsed. 

Schaefer  v.  Baliimore  Marine  Ins.  Co.  33 
Md.  100;  Douville  v.  Sun  Mut.  Ins.  Co.  12 


La.  Ann.  259;  Hartshorn  v.  Shoe  d  Leather 
Dealers*  Ins.  Co.  16  Gray,  247. 

The  open  policy,  if  a  contract  at  all,  was 
in  no  sense  made  complete  by  the  insertion 
of  the  agreement  as  to  rates. 

Douville  v.  Sun  Mut.  Ins.  Co.  12  La.  Ann. 
269;  Orient  Mut.  Ins.  Co.  v.  Wright,  23 
How.  406,  16  L.  ed.  527 ;  Sohaefer  v.  Balti- 
more Marine  Ins.  Co.  33  Md.  109;  Harts- 
horn V.  Shoe  d  Leather  Dealers*  Ins.  Co.  15 
Gray,  247. 

If  the  insured  is  not  bound  to  pay  a  pre- 
mium on  every  risk,  the  underwriter  cannot, 
by  a  mere  notice,  be  liable  for  every  loss. 

The  insurance  company  was  lawfully  en- 
titled to  receive  the  full  premium  if  it  un- 
dertook to  insure  the  goods  at  any  time  be- 
fore the  risk  terminated.  The  rule  is  that, 
as  the  risk  is  not  severable,  the  premium  is 
not  divisible. 

Parsons,-  Marine  Ins.  508 ;  2  Amould,  Ma- 
rine Ins.  2d  ed.  p.  1226. 

Under  any  interpretation  of  the  policy  in 
suit,  the  dental  company,  by  its  delay  in  re- 
porting and  requesting  insurance  on  the 
goods,  lost  its  right  to  look  to  the  insurance 
company  for  indemnity. 

Davies  v.  National  F.  d  M.  Ins.  Co.  60  L. 
J.  P.  C.  N.  S.  73  [1891]  A.  C.  485,  65  L.  T. 
N.  S.  560;  E.  Carver  Co.  v.  Manufacturers* 
Ins.  Co.  6  Gray,  214. 

The  dental  company  is  not  helped  by  the 
circumstance  that  the  policy  contains  the 
words  "lost  or  not  lost."  The  phrase  is  sim- 
ply indicative  of  a  general  purpose  on  the 
part  of  the  contracting  parties  that  the  pol- 
icy is  to  have  a  retroactive  effect. 

Mercantile  Mut.  Ins.  Co.  v.  Folsom,  18 
Wall.  237,  21  L.  ed.  827. 

If  the  policy  never  attached,  the  dental 
company  is  in  no  better  position  with  the 
words  inserted  in  the  policy  than  it  would 
be  without  such  insertion. 

Orient  Mut.  Ins.  Co.  v.  Wright,  23  How. 
401,  16  L.  ed.  524;  Pldtho  v.  Merchants* 
d  Mfrs.  Ins.  Co.  38  Mo,  257;  Schaefer  v. 
Baltimore  Marine  Ins.  Co.  33  Md.  109. 

The  words  "lost  or  not  lost"  provide  for 
the  case  of  a  ship  or  cargo  lost,  if  such  fact 
be  then  unknown  to  either  party. 

Lowndes,  Marine  Ins.  §  76, 

The  insured,  if  cognizant  of  the  loss, 
must  disclose  it. 

Moses  V.  Delaware  Ins.  Co.  1  Wash.  C.  C. 
385,  Fed.  Cas.  No.  9,872;  Vale  v.  Phceniw 
Ins.  Co.  1  Wash.  C.  C.  283,  Fed.  Cas.  No.  16,- 
811. 

The  underwriter  must  be  presumed  to  act 
upon  the  belief  that  the  party  procuring  the 


Klosterman,  10  L.  R.  A.  78o ;  and  Conesto^ 
Cigar  Co.  V.  FInke,  13  L.  R.  A.  438 ;  also  Con- 
nelly V.  Masonic  Mut.  Ben.  Asso.  9  L.  R.  A. 
428,  and  German  American  Ins.  Co.  v.  Com- 
mercial F.  Ins.  Co.  16  L.  R.  A.  201. 
65  L.  R.  A. 


As  to  marine  insurance  generally,  see  Kratz- 
enstein    v.   Western    Assur.    Co.     5   L.    R.   A. 
799;  Mayo  v.  India  Mut.  Ins.  Co.  9  L.  R.  A^ 
831 :  and  Jackson  v.  British  American  Assur. 
Co.  30  L.  R.  A.  636. 
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instirance  is  not  in  possession  of  any  fact 
material  to  the  risk  which  he  has  not  dis- 
closed, that  no  known  loss  had^  occurred 
which,  by  reasonable  diligence,  might  have 
been  communicated  to  him. 

M'LoAiahan  v.  Universal  Ins.  Co.  1  Pet. 
184,  7  L.  ed.  104. 

Messrs.  Henry  N,  Panl  and  R.  C.  Dale 
for  appellee. 

Gray,  Circuit  Judge,  delivered  the  opin- 
ion of  the  court: 

This  action  was  instituted  by  a  libel  in 
admiralty  brought  in  the  district  court  by 
the  S.  S.  White  Dental  Manufacturing  Com- 
pany, a  Pennsylvania  corporation,  against 
the  Delaware  Insurance  Company  of  Phila- 
delphia, also  a  Pennsylvania  corporation,  to 
recover  $17,065.65,  with  interest  from  Octo- 
ber 1,  1898;  this  being  the  value  of  certain 
goods  belonging  to  the  Hbellant  which  were 
lost  by  the  sinking  of  the  steamship  La 
Bourgogue  on  July  4,  1898,  and  which  are 
claimed  to  have  been  insured  with  the  in- 
surance company  by  reason  of  an  open  pol- 
icy of  marine  insurance  issued  by  the  insur- 
ance company  to  libellant.  The  appellee  ex- 
ports to  foreign  countries  large  quantities  of 
dental  goods  of  its  own  manufacture.  Such 
of  its  foreign  shipments  as  it  insured  have 
been  insured  for  a  long  period  of  years  with 
the  appellant ;  the  insurance  having  been  ef- 
fected under  a  policy  that  was  in  force  prior 
to  1867,  and  has  been  continuously  renewed 
since  that  time.  The  last  renewal  was  on 
January  1,  1895.  This  policy  is  what  is 
called  an  "open  policy  of  marine  insurance,'' 
and  is  attached  to  the  front  page  of  a  blank 
book  furnished  by  the  appellant,  having 
printed  on  the  outside  thereof:  "The  S.  S. 
White  Dental  Manufacturing  Co.,  Open  Pol- 
icy with  the  Delaware  Insurance  Co.  of 
Philadelphia."  This  book  has  its  pages  di- 
vided into  10  columns,  headed  respectively 
as  follows:  "Date,"  "Name  of  Vessel," 
"Place  of  Shipment,"  "Place  of  Destination," 
"Description  of  Goods,  and  for  Whose  Ac- 
count Insured,"  "Amount  to  be  Insured," 
"Rate  of  Premium,"  "Amount  of  Premium," 
"Date  of  Approval,"  "Signature."  This  pol- 
icy contained  the  following  clause:  "No 
risk  to  attach  to  the  polixjy  until  the 
amount  and  description  of  the  same  shall  be 
proved  and  indorsed  thereon  by  the  com- 
pany, and  to  be  valued  at  the  sum  so  in- 
dorsed." For  a  number  of  years  the  appel- 
lant had  printed,  and  furnished  to  the  ap- 
pellee, blanks  or  slips,  which  were  invaria- 
bly used  by  the  appellee  after  invoices  had 
been  received,  to  inform  the  appellant  of  the 
amoiut  and  description  of  the  risk,  and  to 
request  insurance  thereon.  On  the  6th  day 
of  July,  1898,  the  appellee  filled  up  one  of 
65  L.  R.  A. 


these  blank  slips  as  follows  (the  parts  writ- 
ten in  by  appellee  being  italicized) : 

"Philadelphia,  7/5,  1898. 
The  Delaware  Insurance  Company  of  Phil- 
adelphia:    Insure,  under  open  policy  No. 
-,  $17,108  on  Mdse,  valued  at  $- 


per  8,  8.  La  Bourgogne  at  and  from  New 
York  to  Le  Ha/vre,  France,  ihenoe  R.  R.  to 
Zurich,  8toitzerland,  a/o  J.  M.  Ravel, 

$ at— %. 

The  S.  S.  W.  D.  M.  Co. 

This  notice,  together  with  several  others, 
covering  appellee's  shipments  by  other  ves- 
sels, in  due  course  of  mail  reached  the  appel- 
lant on  the  day  of  its  date.  It  was  re- 
ceived at  the  postoflBce,  as  shown  by  the 
stamp  on  the  envelope,  at  12:30  p.  if.,  and 
was  received  at  the  office  of  the  appellant  at 
about  2  P.  M.  on  the  same  day.  Both  com- 
panies at  that  time  were  aware  that  there 
had  been  a  total  loss  of  the  goods.  About  the 
time  that  the  notice  was  received,  and  while 
the  clerk  who  attended  to  such  matters  had  it 
in  his  hand,  a  clerk  from  the  appellee  came 
into  the  appellant's  office  and  asked  if  the 
notice  had  been  received ;  stating  that  it  had 
been  sent  in  due  course  of  business,  and  that 
as  the  Bourgogne  was  lost,  and  there  was  a 
large  amoimt  involved,  they  were  anxious  to 
know  if  it  were  all  right.  He  was  told  by 
this  clerk  that  he  would  have  to  wait  until 
he  consulted  the  officers  of  the  insurance 
company,  and  that  he  would  telephone  him 
later  in  regard  to  the  matter.  It  appears 
that  this  clerk  marked  this  slip,  as  he  did 
others,  with  the  amount  of  the  premium, 
checked  it,  and,  by  the  advice  of  the  vice 
president  of  the  appellant  company  crossed 
over  to  the  agency  of  the  British-American 
Insurance  Company,  with  whom  the  appel- 
lant had  a  contract  for  reinsurance,  to  con- 
sult him  in  regard  to  the  same.  He  was 
there  advised  not  to  accept  the  insurance. 
On  the  day  following,  the  president  of  the 
insurance  company  informed  the  president 
of  the  dental  company,  the  appellee,  that  the 
insurance  was  declined,  and  on  account  of 
this  refusal  by  the  appellant  this  suit  was 
brought  in  the  court  below. 

To  the  obvious  defense  growing  out  of  the 
stipulation  already  quoted  from  the  policy, 
that  no  risk  should  attach  to  the  policy  until 
the  amount  and  description  of  the  same  were 
approved  and  indorsed  thereon  by  the  com- 
pany, the  appellee,  libellant  below,  inter- 
poses the  following  proposition,  upon  which 
it  claims  to  be  entitled  to  recover.  This 
proposition  is  as  follows: 

"(1)  The  written  policy  was  not  at  the 
time  of  this  loss,  the  actual  contract  be- 
tween the  parties.    The  real  contract,  as  is 
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evidenced  by  a  course  of  dealing  established 
for  many  years,  did  not  require  acceptance, 
fixing  of  premiums,  and  indorsement  of  each 
special  risk  as  a  condition  precedent  to  in- 
surance, but  was  similar  to  an  ordinary 
open  policy,  by  which  all  of  libellant's  for- 
eign shipments  of  the  class  subject  to  insur- 
ance, were  insured  at  a  fixed  rate,  subject  to 
the  requirement  that  such  shipment  should 
be  reported  to  the  insurance  company,  in  the 
regular  course  of  business,  for  subsequent  in- 
dorsement on  the  pass  book,  and  computa- 
tion and  collection  of  the  premiums  due 
thereon.  In  other  words,  premiums  had 
been  agreed  upon,  acceptance  was  waived, 
and  indorsement  had  become  a  condition  sub- 
sequent." 

The  position  of  the  appellee,  the  libellant 
below,  is  that,  notwithstanding  the  express 
stipulation  of  the  policy  which  had  existed 
for  BO  many  years  as  the  evidence  of  the 
contract  between  the  parties,  and  which  had 
been  expressly  renewed  in  1895,  a  supple- 
mental contract  had  been  made,  in  which  all 
the  conditions  of  that  stipulation  were  ab- 
rogated, and  in  lieu  thereof  the  appellant  in- 
surance company  had  undertaken  to  instire 
all  foreign  shipments  of  the  appellee  which 
it  (the  appellee)  should  elect  to  report.  The 
question  of  varying  or  contradicting  a  writ- 
ten instrument  is  not  involved  in  the  posi- 
tion thus  taken,  by  which  a  new  contract  is 
asserted  to  have  been  substituted  by  the  par- 
ties for  the  old  one.  It  is  not  denied  that 
the  parties  to  a  written  contract  may,  by 
express  oral  agreement,  change  or  alter  the 
terms  of  such  contract,  so  that  the  real,  sub- 
sisting contract  as  to  the  matter  in  hand 
will  be  evidenced  partly  by  the  written  agree- 
ment, and  partly  by  the  oral  agreement. 
8uch  changes  and  modifications  may  also  be 
evidenced  by  a  course  of  dealing  with  regard 
to  the  subject-matter  of  the  written  contract 
so  clear  and  unequivocal  that  no  other  in- 
ference can  be  drawn  therefrom  than  that 
such  change  or  modification  was  intended  to 
be,  in  respect  to  the  particular  matter  em- 
braced in  the  course  of  dealing,  the  real 
agreement  of  the  parties.  In  such  case, 
however,  the  burden  rests  upon  the  party 
asserting  such  change  or  modification  to 
show  that  the  same  has  been  made,  as  clear- 
ly and  satisfactorily  as  it  could  be  shown  by 
an  express  oral  agreement  to  that  effect.  The 
stipulation  of  the  policy  which  the  conten- 
tion of  the  libellant  thus  disposes  of  and 
eliminates  therefrom  is,  as  already  quoted,  as 
follows:  ''No  risk  to  attach  to  the  policy 
until  the  amount  and  description  of  the 
same  shall  be  approved  and  indorsed  thereon 
by  the  company,  and  to  be  valued  at  the  sum 
so  indorsed."  Further  on  in  the  policy,  and 
not  directly  following  the  foregoing,  is  this 
clause:  "Premiums  as  may  be  agreed  upon 
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at  the  time  of  indorsement  to  be  settled 
monthly  in  cash."  It  is  not  denied  by  the 
libellant  and  appellee  that  under  the  policy, 
as  written,  with  this  stipulation  therein,  no 
liability  in  this  case  accrued  to  the  appel- 
lant. These  stipulations,  it  will  be  ob- 
served, contain  three  conditions  upon  which 
the  liability  of  the  insurance  company  is 
made  to  depend:  (1)  Approval  of  the 
amount  and  character  of  the  risk ;  ( 2 )  an  in- 
dorsement thereof  upon  the  policy  by  the 
company;  and  (3)  agreement  as  to  the  pre- 
mium at  the  time  of  indorsement.  The  first 
condition  is  essential  and  vital  to  the  con- 
tracts of  insurance  evidenced  by  the  policy. 
It  undoubtedly  qualifies  the  usual  unre- 
stricted terms  of  an  open  policy  of  insurance 
upon  all  shipments  made,  and  gives  it  its  es- 
sential restrictive  character,  by  which  each 
shipment  must  be  the  subject  of  a  distinct 
contract.  The  difference  between  the  con- 
tracts of  the  policy  with  and  without  this 
condition  is  so  vitaJ  and  far-reaching  as  not 
to  be  lightly  regarded.  The  \^hole  character 
of  the  contract  of  insurance  depends  upon 
its  presence  or  absence.  The  other  two  con- 
ditions, however,  are  of  a  different  kind, 
and  do  not  so  nearly  concern  the  essential 
contract  of  insurance.  The  indorsement  of 
amount  and  approval  upon  the  policy  by  the 
insurance  company  is  comparatively  unim- 
portant, and  does  not  relate  to  the  contract 
of  insurance  itself.  It  may  well  be  either  a 
condition  precedent  or  subsequent;  but  the 
stipulation  for  approval  can  be  nothing  but 
a  condition  precedent,  for  without  it  no  risk 
would  be  assumed,  and  no  contract  of  insur- 
ance would  exist.  The  third  condition  of 
the  stipulation,  as  to  premiums,  though,  of 
course,  vital  to  the  contract  and  to  the  as- 
sumption of  risk,  as  constituting  a  condition 
precedent,  would  be,  in  a  measure,  subsidi- 
ary to  the  first  condition.  The  learned  judge 
of  the  court  below  was  of  opinion  that  the 
first  condition,  requiring  an  acceptance  of 
the  risk  by  the  appellant,  in  order  to  com- 
plete the  contract  of  insurance  as  to  each 
^shipment,  of  which  it  was  notified,  as  ex- 
pressly stipulated  in  the  policy,  had  been  ab- 
rogated by  a  course  of  dealing  between  the 
parties  that  he  found  was  wholly  inconsist- 
ent with  the  stipulation  in  question,  and 
that  a  new  agreement  was  substituted  there- 
for, by  which  the  appellant  undertook  the 
risk  of  every  shipment  of  the  appellee  from 
the  time  it  waa  made,  of  which  the  appellee 
elected  to  send  a  notification.  He  says: 
'*In  my  opinion,  this  is  the  whole  case.  For 
many  years,  with  one  or  two  exceptions,  the 
respondent  has  treated  the  libellant's  out- 
ward-bound shipments  of  which  the  respond- 
ent had  notice  as  covered  by  the  policy,  not 
merely  from  the  time  when  notice  was  re- 
ceived, but   from   the   time  when   the  voy- 
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age  began.  Premiums  to  a  large  amount 
have  been  paid,  and  received  upon  this  un- 
derstanding, and  as  long  as  no  losses  oc- 
curred the  respondent  was  content  that  the 
practice  should  continue;  but,  as  soon  as  a 
loss  of  significant  size  happens,  then,  for  the 
first  time,  the  disregarded  provision  is  ap- 
pealed to,  that  requires  an  acceptance  of 
-each  particular  risk  before  the  respondent's 
liability  shall  attach.  I  cannot  believe  that 
this  appeal  should  be  sustained.  In  my 
opinion,  the  respondent  was  bound  by  its 
•course  of  dealing  to  accept  the  risk  in  con- 
troversy. The  risk  was  precisely  the  same 
AS  in  hundreds  of  other  instances  that  had 
been  accepted  without  question.  The  goods 
were  like  those  that  had  been  previously 
«hipped;  the  vessel  was  a  first-class  ocean 
steamship;  the  ports  of  departure  and  ar- 
rival were  within  the  policy;  the  rate  of 
premium  was  agreed  upon;  and  nothing  re- 
mained to  be  done,  except  notice  to  the  re- 
«pondent,  and  the  formal  acceptance  that 
had  never  yet  been  withheld.  As  it  seems  to 
me,  the  libellant  had  acquired  a  right  to 
rely  upon  the  respondent's  acceptance  of 
•every  such  risk  as  this,  and  the  respondent 
had  disabled  itself  from  the  refusal.  It 
•could  not  suddenly  depart  from  the  unbrok- 
en custom,  that  had  been  so  long  established, 
without  previous  notice  of  its  intention  so 
to  do." 

Was  the  learned  judge  correct  in  this 
finding  of  fact,  and  in  conclusion  of  law 
deduced  therefrom?  This  question  under- 
lies all,  or  nearly  all,  of  the  numerous  as- 
«ignment8  of  error,  and  its  determination 
will  dispose  of  them,  without  the  necessity 
lor  separate  consideration.  Does  the  evi- 
dence, then,  contained  in  this  record,  dis- 
close such  a  course  of  dealing  as  makes  man- 
ifest and  clear  the  abrogation  of  the  first 
condition  of  the  stipulation  .of  the  policy 
Above  referred  to,  viz,,  approval  by  the  ap- 
pellant of  the  amount  and  character  of  the 
risk,  and  the  substitution  therefor  of  a  con- 
tract of  such  entirely  different  character 
and  scope  as  the  insurance  by  appellant  of 
■every  shipment  which  the  appellee  may  elect 
to  report?  If  such  alteration  and  substitu- 
tion were  made  by  express  contract,  written 
or  oral,  it  would  be  required  that  the  intent 
of  the  parties  to  that  end  should  clearly  and 
unequivocally  appear.  Of  such  abrogation 
and  change,  by  express  contract,  we  have  an 
example  in  what  was  done  by  the  parties  in 
this  case  in  regard  to  the  abrogation  of  the 
third  condition  of  the  stipulation  referred 
to,  namely,  agreement  as  to  premium  at  the 
time  of  indorsement;  for,  as  stated  in  the 
bill  and  admitted  in  the  answer,  after  1897 
the  rates  of  insurance  were  fixed  by  a  letter 
written  in  that  year,  containing  a  tariff  or 
schedule  of  rates,  agreed  upon  by  the  par- 
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ties,  as  to  all  of  the  places  to  which  the 
dental  company  made  shipments.  The  find- 
ing of  fact  in  this  regard  by  the  court  below 
is  as  follows: 

"(b)  Instead  of  premiums  *as  may  be 
agreed  upon  at  the  time  of  indorsement,'  the 
parties  specially  agreed  by  written  schedule, 
upon  certain  fixed  rates  to  all  points  to 
which  libellant  made  shipments.  The  last 
of  such  agreements  is  embodied  in  a  letter 
from  the  respondents  dated  November  8, 
1897.  Inter  alia,  this  fixed  the  rates  to 
European  ports  at  one  fourth  net." 

The  condition  that  premiums  should  be 
agreed  upon  at  the  time  of  indorsement  was 
therefore  waived  by  the  express  understand- 
ing referred  to  between  the  parties.  This 
much  must  be  admitted  as  a  fact  in  the  case, 
as  to  which  there  is  no  dispute  by  counsel 
on  either  side.  But  here  the  supplementary 
agreement,  which  waived  the  condition  in  re- 
gard to  premiums,  was  express  and  unequiv- 
ocal. No  inference  can  be  drawn  from  this 
waiver  in  support  of  the  existence  of  an 
agreement  to  waive  the  vital  condition  that 
no  risk  should  attach  until  the  appellant  had 
approved  its  character  and  amount.  In  fact, 
it  emphasizes  the  necessity  and  importance 
of  requiring  that  the  evidence  of  a  waiver 
must  be  clear,  beyond  doubt  or  cavil.  As 
there  is  no  direct  and  express  agreement  that 
can  be  referred  to  as  abrogating  this  condi- 
tion, the  usage  and  course  of  dealing  from 
which  we  are  asked  to  infer  such  an  agree- 
ment between  the  parties  must  not  only  be 
established  by  unexceptionable  evidence,  but 
must  be  of  such  a  character  as  to  make  such 
inference  an  absolutely  necessary  one.  The 
position  of  the  appellee  in  this  respect  is  not 
strengthened  by  the  admission  that  the  un- 
essential requirement  of  the  indorsement  of 
the  amount  and  description  of  the  risk  upon 
the  policy  was  by  usage  and  the  course  of 
dealing  changed  from  a  condition  precedent 
to  a  condition  subsequent.  Whether  it  were 
one  or  the  other,  it  would  matter  little  to 
the  appellant,  as  in  any  event  the  indorse- 
ment was  to  be  made  by  itself  after  the 
amount  and  character  of  the  risk  were  ap- 
proved. We  cannot  agree,  therefore,  with 
the  contention  of  the  appellee  that  "the 
three  conditions  named  are  so  closely  re- 
lated, both  logically  and  historically,  as  to 
render  the  abrogation  of  one  and  the  reten- 
tion of  another  inherently  unlikely  and  un- 
reasonable." As  already  seen,  an  express 
agreement  in  regard  to  the  change  in  the 
third  condition  was  in  evidence,  and  not  dis- 
puted. And  the  waiver  of  a  literal  con- 
formity to  the  second  condition  was,  as  we 
have  shown,  without  importance,  and  bore 
no  relation  to  the  existence  or  nonexistence 
of  the  first  essential  and  vital  condition  of 
approval.     A  waiver  of-  the  essential  right 
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of  accepting  or  not  accepting  an  offered  risk 
is  not  to  be  held  as  established  by  or  as  in- 
herent in  the  disuse  of  the  prescribed  form 
of  evidencing  an  acceptance.  We  must  con- 
sider the  course  of  dealing  independently  of 
its  applicability  to  the  indorsement  condi- 
tion, and  it  must  point,  with  a  clearness  and 
certainty  that  excludes  all  doubt,  to  a  new 
understanding  between  the  parties,  if  it  is  to 
change  the  character  of  the  contract  between 
them.  For  a  number  of  years — ^how  many 
it  does  not  appear — ^the  appellant  has 
printed  the  blank  bodes,  already  referred  to 
and  described,  in  which  were  made  by  it  the 
entries  of  the  risks  assumed,  with,  the  par- 
ticulars of  amount  and  description,  instead 
of  indorsing  the  same  upon  the  policy  itself. 
This  was  more  than  a  convenience.  It  had 
become  a  necessity,  from  the  amount  of  busi- 
ness transacted.  At  first  the  policy  was 
folded  and  pasted  on  the  inside  of  the  front 
cover  of  the  current  pass  book,  in  which  was 
written:  "It  is  hereby  agreed  that  all  ap- 
proved indorsements  on  this  book  are  to  ap- 
ply in  all  respects  to  policy  No. ,  the 

same  as  if  indorsed  on  said  policy,  and  not 
otherwise." 

Afterwards  the  policy  was  left  pasted  in 
one  of  the  old  books,  filled  with  indorse- 
ments, and  new  pass  books  were  issued, 
without  any  policy  being  attached  thereto. 
These  pass  books  were  filled  up  by  appellant, 
under  the  separate  headings,  after  a  risk 
was  reported  and  accepted,  at  the  conven- 
ience of  the  appellant  company.  The  appel- 
lant company  also  furnished  the  libellant 
with  blank  insurance  orders,  called  in  the 
record  "slips,"  above  referred  to,  and  one  of 
which,  filled  up  by  the  libellant,  has  already 
been  quoted.  The  libellant  could  not,  and 
did  not  attempt  to.  fill  out  these  slips  until 
after  receipt  of  information  from  New  York 
which  enabled  it  to  fill  in  the  name  of  the 
vessel  and  the  amoimt  of  the  shipment.  The 
slips  thus  filled  in  were  sent  to  the  appel- 
lant at  intervals,  often  in  batches  of  a  half 
dozen  or  more,  and  usually  through  the 
mail.  By  the  time  these  slips  reached  the 
appellant  company,  the  vessels  containing 
the  shipments  reported  had  often  been  at  sea 
some  days.  The  appellee  has  produced  a 
witness  who  has  gone  over  the  files  of  the 
New  York  Herald^  and  extracted  from  the 
shipping  news  therein  the  dates  of  sailing 
and  arrival  of  steamers  carrying  shipments 
of  the  appellee  through  a  series  of  years.  In 
quite  a  large  number  of  instances  it  appears 
from  these  reports  that  the  vessel  had  ar- 
rived before  the  slips  reached  the  appellant 
company,  but  it  is  not  shown  that  in  any  of 
these  instances  this  information  had  reached 
the  appellant,  or  that  they  knew  in  any 
other  way  of  such  arrival;  and  in  two  in- 
stances, also,  it  is  shown  (one  of  them  in 
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1888)  that  where  ships  had  arrived  at  des- 
tination before  notification  of  risk  the  ap- 
pellant company  had  refused  to  accept  the 
premium,  and  had  so  notified  the  appellee. 
It  does  not  appear  that  any  comment  or  crit- 
icism was  made  upon  this  refusal  by  either 
party.  It  also  appears,  by  a  reference  to 
the  policy,  that  the  shipments  of  goods  were 
insured  for  two  days  after  their  arrival  in 
port,  and  imtil  they  were  safely  landed ;  and 
it  also  appears  that  it  was  quite  common,  as 
in  the  case  of  the  shipment  on  the  Bour- 
gogne,  that  the  insurance  extended,  not  only 
to  the  end  of  the  sea  voyage,  but  to  the  car- 
riage by  rail  from  the  port  of  arrival  to  an 
inland  destination.  Although  it  is  to  be  in- 
ferred from  the  evidence  that  for  a  number 
of  years,  and  antedating  the  last  policy  of 
1895,  all  the  foreign  shipments  of  appellee, 
except  those  insured  by  its  consignees  on 
their  own  open  policies,  were  insured  with 
the  appellant,  it  does  not  appear  that  it  was 
considered,  either  by  the  appellant  or  the 
appellee,  that  appellee  was  bound  to  insure 
all  such  shipments.  On  the  contrary,  there 
is  nothing  to  controvert  the  inference,  to  be 
drawn  from  the  language  of  the  policy  and 
the  mode  of  doing  business,  that  the  appellee 
had  the  option  to  insure  as  to  any  of  its  for- 
eign shipments.  The  supplementary  agree- 
ment sought  to  be  set  up  by  the  appellee, 
that  the  appellant  company  was  obliged  to 
insure  each  shipment,  from  the  time  it  was 
made,  which  the  appellee  chose  at  any  time 
to  report,  is  not,  therefore,  supported  by  any 
reciprocal  obligation  on  the  part  of  the  ap- 
pellee to  insure  every  such  shipment.  It  is 
true  that,  for  at  least  a  period  of  ten  years 
prior  to  the  loss  of  the  Bourgogne,  there  is 
no  evidence  that  any  risk  reported  by  the 
libellant  had  ever  been  objected  to.  But  if 
the  appellant  had  the  right  to  approve  or 
reject  any  risk  proposed,  as  expressly  re- 
served to  it  in  the  written  contract  of  in- 
surance betwen  the  parties,  it  could  not  lose 
that  right  by  always  having  theretofore  ac- 
cepted unobjectionable  risks.  Under  the 
policy,  as  it  was  written,  there  was  required 
a  distinct  contract  of  insurance  upon  every 
shipment,  and  therefore  it  was  necessary 
that  there  should  not  only  be  a  report  or 
offer  of  a  shipment  for  insurance,  but  an  ae- 
ceptance  of  the  risk  on  the  part  of  the  in- 
suring company.  The  fact  that  100  or  1,000 
such  contracts  were  made  during  a  period 
of  one  year  or  ten  years  cannot  create  an  ob- 
ligation of  indemnity  on  the  part  of  the  ap- 
pellant in  the  one  instance  where  no  such 
contract  has  been  made.  In  other  words, 
because  the  appellant  always  accepted  in 
cases  where  there  was  no  reason  not  to  do  so, 
it  cannot  be  taken  to  have  accepted  in  the 
only  case  where  there  was  reason  not  to  ac- 
cept.   It  is  true  that  in  this  long  course  (rf 


1901. 


Delaware  Ins.  Co.  v.  S.  S.  White  Dental  Mfg.  Co. 


dealing  between  the  parties  a  routine  prac- 
tice grew  up  of  sending  notifications  of  ship- 
ment oftentimes  several  days  after  the  sail- 
ing of  the  vessel  containing  the  same,  and 
the  notifications  so  sent  were  received  by 
the  marine  clerk,  and  marked  with  the 
amount  of  premium,  and  checked  for  entry 
in  the  open-policy  book,  without  any  notifi- 
cation oi  acceptance  being  sent  to  the  ap- 
pellee. This  somewhat  loose  practice  prob- 
ably grew  out  of  the  uniform  acceptability 
of  the  risks  which  in  such  large  numbers 
were  dealt  in  between  the  parties,  and  the 
mutual  confidence  which  had  naturally 
grown  up  in  a  course  of  business  so  long  and 
so  honorably  conducted.  We  therefore  find 
that  no  question  was  ever  made  as  to  appor- 
tionment of  the  risk,  though  several  days  of 
the  voyage  had  elapsed  before  notice  of  ship- 
ment was  received.  The  risk  was  considered 
entire,  lost  or  not  lost,  as  long  as  no  infor- 
mation as  to  loss  was  possessed  by  either 
party.  We  see,  then,  nothing  inconsistent  in 
this  course  of  dealing  with  the  existence  of 
the  right  in  the  insuring  company,  as  re- 
served in  the  policy  of  insurance,  to  accept 
or  reject  a  given  risk.  It  is  not  pretended 
that  prior  to  the  present  case  any  insurance 
was  ever  demanded  or  given  upon  a  ship- 
ment after  information  of  the  loss  had  been 
received.  The  "lost  or  not  lost**  clause  was 
obviously  meant  to  cause  the  risk  to  attach 
to  a  case  where  a  loss  might  have  occurred 
at  the  time  of  the  imdertaking,  though  no  in- 
formation of  the  same  was  possessed  by 
either  party. 

In  the  present  case  we  are  asked  to  change 
a  policy  expressly  restricted  to  risks  which 
the  insured  should  elect  to  report,  and  the 
insurer  to  accept,  to  an  open  and  unre- 
stricted one,  in  which  a  complete  contract  of 
insurance  is  made  beforehand,  at  the  time  of 
the  execution  and  delivery  of  the  policy,  as 
to  all  shipments  made  by  the  assured,  and 
which  would  manifestly  cover  a  shipment 
not  reported  until  after  it  was  lost.  In  such 
a  case  the  contract  is  made  once  for  all  at 
the  beginning,  and  the  risk  as  to  whether 
any  shipments  shall  be  lost  in  future  is  un- 
dertaken at  that  time.  It  is,  then,  a  real 
risk,  because  the  loss  had  not  been  made  at 
the  date  of  the  contract.  But  here,  under 
the  terms  of  the  policy  is  written,  the  re- 
port of  the  shipment  on  the  Bourgogne,  be- 
ing made  after  the  loss  was  known,  pre- 
sented no  risk,  and  none  had  ever  attached 
to  such  a  shipment.  We  are  asked  to  change 
this  policy,  as  written,  into  an  open  and  un- 
restricted policy,  as  above  described,  upon 
the  evidence  of  dealings  that  never  included 
such  a  distinctive  transaction  as  specially 
characterizes  the  unrestricted  open  policy 
contract  sought  to  be  set  up.  That  the  ap- 
pellee understood  the  difference  between  the 
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contracts  embodied  in  the  two  kinds  of  pol- 
icies is  evidenced  by  the  fact  that  for  some 
years  previous  to  July,  1898,  it  had  a  policy 
issued  to  it  by  the  appellant,  with  reference 
to  goods  coming  from  abroad,  in  which  the 
contract  was  open  and  unrestricted,  and 
without  the  condition  as  to  approval  con- 
tained in  the  policy  as  to  outward-bound 
shipments,  and  by  its  terms  covered  all  im- 
portations from  the  time  of  shipment 
abroad.  The  insurance  company,  upon  the 
execution  of  this  open  policy,  agreed  to  in- 
sure each  and  every  risk  thus  shipped,  up  to 
a  certain  amount.  If  the  assured  made  no 
declaration,  the  underwriter  could  claim 
that  the  property  was  covered  by  the  policy, 
and  that  a  premium  was  due  it  for  insuring 
the  same.  The  liability  of  the  imderwriter 
existed  whenever  notice  was  given  by  the  as- 
sured, provided  it  was  given  seasonably  or  in 
accord  with  its  undertaking  as  expressed  in 
the  agreement.  The  existence  of  this  policy 
taken  out  by  the  appellee  with  reference  to 
inward-bound  goods  is  very  significant  in  its 
bearing  upon  the  question  of  what  was  the 
real  understanding  between  the  parties  in  re- 
gard to  the  policy  on  outward-bound  goods, 
with  which  we  are  concerned  in  this  case. 
On  the  outward  policy  no  premium  attached 
until  the  risk  was  offered,  accepted,  valued, 
and  indorsed.  The  right  was  a  reciprocal 
one  arising,  out  of  each  offer,  as  and  when 
made,  and  the  dental  company  elected  to  in- 
sure when  it  thought  fit.  It  is  still  more 
significant,  if  the  testimony  of  Mr.  Smith, 
the  assistant  secretary  of  the  appellee,  is  to 
be  believed,  that  in  1893  a  request  was  made 
by  the  appellant  company  that  such  a  policy 
as  was  held  as  to  inward-bound  goods  should 
be  taken  out  as  to  outward-bound  goods  by 
the  appellee,  and  that  this  request  was  refused 
by  it.  After  a  careful  reading  of  all  the  tes- 
timony in  the  case,  we  have  been  unable  to 
discover  any  facts,  course  of  business,  or 
dealings  which  would  justify  us  in  now 
changing  the  policy,  as  written,  into  the 
open  and  unrestricted  policy  that  appellee 
had  taken  out  as  to  inward  shipments.  It 
must  be  manifest  that  the  course  of  dealing 
from  which  we  are  to  infer  so  important  a 
change  in  a  contract  as  the  one  in  question 
here  must  relate  particularly  and  specially 
to  the  very  matters  and  things  which  mark 
the  essential  difference  between  the  contract 
as  written  and  that  sought  to  be  thus  set  up. 
It  is  not  pretended  here  that  there  has  ever 
been,  in  the  whole  course  of  the  dealing  be- 
tween the  parties  to  this  policy  of  insurance, 
any  offer  or  suggestion  that  a  known  loss 
should  be  covered  thereby.  Much  less  has 
there  been  any  evidence  of  any  consent  on 
the  part  of  the  appellant  to  pay  such  a  loss. 
The  evidence  of  the  routine  practice  of  the 
parties  under  the  contract  of  the  policy,  and 
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upon  which  appellees  are  forced  to  rely,  as 
it  seems  to  us,  only  went  to  the  extent  of 
showing  that  through  a  series  of  years  none 
but  acceptable  risks  were  offered,  and  that 
none  were  rejected,  and  that  no  notice  of  the 
acceptance  of  risks  was  ever  made  to  the  ap- 
pellee. It  would  be  a  violent  presumption, 
we  think,  that  for  this  reason  appellants  are 
to  be  held  to  have  waived  the  right  to  ac- 
-cept,  or  not,  any  risk  that  was  offered.  The 
most,  it  seems  to  us,  that  can  fairly  be  in- 
ferred from  such  a  course  of  business,  would 
be  that,  unless  appellant  should  notify  the 
appellee  of  the  rejection  of  a  risk  within  a 
reasonable  time  after  the  reception  of  the 
notice,  it  should  be  held  to  have  accepted  it. 
It  is  on  this  point  that  the  case  turns,  and 
it  is  here  that  the  learned  judge  of  the  court 
below  seems  to  us  to  have  misconceived  the 
real  character  of  the  dealings,  from  which  he 
•drew  the  necessarily  erroneous  conclusion 
that  the  parties  had  intended  to  make  a  new 
agreement.  In  the  passage  already  quoted 
he  says:  "In  my  opinion,  the  respondent 
was  bound  by  its  course  of  dealing  to  accept 
the  risk  in  controversy.  The  risk  was  pre- 
cisely the  same  as  in  hundreds  of  other 
instances  that  have  been  accepted  without 
question." 

But  the  risk  was  not  ''precisely  the  same 
as  in  hundreds  of  other  instances."  It  is 
true,  "the  goods  were  like  those  that  had 
been  previously  shipped,"  that  "the  vessel 
'was  a  first-class  ocean  steamship,"  that  "the 
ports  of  departure  and  arrival  were  within 
the  policy,"  and  that  "the  rate  of  premium 
was  agreed  upon."  But  the  character  of  the 
risk  was  different  from  any  other  that  had 
ever  before  been  accepted  or  even  presented. 
This  is  the  crucial  point  in  the  case.  No 
number,  however  great,  of  such  previously 
accepted  risks,  could  have  any  relation  to  or 
bearing  upon  the  right  to  reject  such  a  risk 
as  this,  which  in  fact  was  no  true  risk  at  all. 
It  was  a  question  of  the  obligation  to  ac- 
cept liability  for  a  loss  already  ascertained. 
If  the  parties  were  bound  by  the  terms  of 
the  contract  of  insurance,  as  written  in  the 
policy,  there  can  be  no  question  as  to  the 
right  of  appellant  to  accept  or  not  accept 
the  risk  on  each  particular  shipment  as 
made  and  reported.  The  contention  that 
this  express  written  contract  was  changed 
into  a  contract  by  which  the  insurance  was 
made  ooce  for  all,  at  the  date  of  the  policy, 
upon  all  foreign  shipments,  whenever  re- 
ported by  the  appellee,  is  sought  to  be  sup- 
ported by  evidence  of  a  course  of  dealing  in 
which  no  case  like  the  present  had  ever  oc- 
curred, and  in  the  course  of  which  no  trans- 
action has  ever  been  testified  to  that  was 
clearly  inconsistent  with  the  continued  res- 
ervation of  that  important  and  vital  stipu- 
lation as  to  the  right  to  accept  or  reject  a 
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given  risk.  We  are  compelled  to  the  con- 
clusion that  there  is  no  evidence  disclosed  by 
the  record  in  this  case  upon  which  a  waiver 
of  this  important  condition  expressly  stip- 
ulated for  in  the  policy  can  be  held  to  have 
been  made;  that  the  real  contract  between 
the  parties  at  the  time  of  the  shipment  here 
in  question  was,  is  this  regard,  as  written 
in  the  policy;  and  that  no  other  and  differ- 
ent contract  has  been  substituted  therefor, 
either  as  evidenced  by  any  express  agree- 
ment, or  by  an  established  course  of  dealing. 
Very  few  decided  cases,  either  in  this  coun- 
txy  or  in  England,  have  been  cited  or  found, 
bearing  upon  the  principles  of  construction 
involved  in  the  conclusions  we  have  reached. 
We  think^  however,  they  are  supported  by 
the  ratio  decidendi  of  the  following  cases: 
Douville  V.  Sun  Mui.  Ins.  Co.  (1857)  12  La. 
Ann.  259;   Orient  Mut.  Ins.  Co.  v.  Wright 

(1859)  23  How.  401,  16  L.  ed.  524;  Harts- 
horn v.  Shoe  &  Leather  Dealers'  Ins.  Co, 

(1860)  15  Gray,  240;  Platho  v.  Merchants' 
d  Mfrs.  Ins.  Co.  (1866)  38  Mo.  267;  Sohaef- 
er  V.  Baltimore  Marine  Ins.  Co.  (1870)  33 
Md.  109.  We  have  carefully  read  and  con- 
sidered the  cases  cited  and  printed  at  length 
in  appellee's  brief,  and  much  relied  upon  by 
them  at  the  argument,  viz. :  E.  Carver  Co.  v. 
Manufacturers'  Ins.  Go.  (1856)  6  Gray,  214; 
Emery  v.  Boston  Marine  Ins.  Co.  (1886) 
138  Mass.  398.  The  decisions  in  these  cases 
must,  of  course,  be  read  with  relation  to  the 
particular  facts  upon  which  they  rest.  So 
reading  them,  we  find  nothing  at  variance 
with  the  principles  of  construction  upon 
which  we  have  so  far  discussed  the  present 
case. 

In  the  case  of  E.  Carver  Co.  v.  Manufac- 
turers* Ins.  Co.,the  policy  contained  the  fol- 
lowing clause :  "Twenty-five  thousand  dollars 
on  cotton  gins  and  bandings  on  board  of  any 
steamer  or  steamers  at  and  from  New  York 
to  New  Orleans.  All  sums  placed  at  risk 
under  this  policy  are  to  be  indorsed  thereon, 
and  this  policy  is  to  be  closed  in  twelve 
months  if  not  sooner  filled.  Gins  and  band- 
ings valued  at  $25,000  each,  including  pre- 
miums." 

The  facts  were  as  follows:  On  the  25th 
and  26th  of  August  the  defendant  shipped 
16  gins  from  New  York  to  New  Orleans.  A 
bill  of  lading  therefor  was  issued  by  the 
steamship  company  on  the  26th,  and  was  re- 
ceived by  the  plaintiff  on  the  27th.  On  the 
evening  of  the  26th  the  steamer  was  burned 
and  the  gins  destroyed.  News  of  the  loss  of 
the  steamer  was  received  by  the  defendant 
before  the  plaintiff  received  the  bill  of  lad- 
ing, so  that  the  plaintiff  could  not  give  no- 
tice to  the  defendant  of  the  shipment  or  re- 
quest indorsement  before  the  loss.  On  the 
afternoon  of  the  27th  the  plaintiff  went  to 
the  defendant's  office  and  requested  indorse- 
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ment  of  the  gins  on  the  policy.  The  request 
was  refused.  The  court  held  that  the  under- 
writer had  no  right  to  refuse  to  indorse, 
that  it  was  bound  by  the  terms  of  its  con- 
tract, and  that  the  plaintiffs  had  within  a 
reasonable  time,  and  in  good  faith,  given  no- 
tice of  the  shipment;  that  all  of  the  essential 
incidents  to  a  completed  contract  were  set 
•out  in  the  policy,  so  that  there  remained 
nothing  more  to  be  done  thereunder;  the  de- 
fendant could  not  refuse  its  indorsement, 
and  thereby  throw  upon  the  plaintiff  a  loss 
^hich  it  had  contracted  to  bear.  Upon  the 
facts  as  here  stated,  there  can  be  no  criti- 
-cism  of  what  was  held  by  the  court.  A  com- 
pleted contract  of  insurance  was  made  at 
-the  time  of  the  execution  of  the  policy,  and 
no  exception  can  be  taken  to  the  reasonable- 
ness of  the  decision  that  the  plaintiffs  had 
within  a  reasonable  time,  and  in  good  faith, 
:given  notice  of  the  shipment. 

In  the  case  of  Hartshorn  v.  Shoe  d  Leath- 
er Dealers*  /n«.  Co,  15  Gray,  240,  the  words 
•of  the  policy  were:  "Property  lost  or  not 
lost,  on  board  vessel  or  vessels,  steamboat  or 
steamboats,  or  land  carriage,  at  and  from 
ports  or  places  to  ports  or  places;  all  sums 
at  risk  under  this  policy  to  be  indorsed 
"hereupon  and  valued  at  the  sum  indorsed;" 
and  the  rate  of  premium,  "such  per  cent,  as 
-shall  be  written  against  each  indorsement." 

The  court  held  the  contract  to  be  inchoate 
as  to  shipments  of  property  ordered  after 
the  date  of  the  policy;  that  a  new  and  sep- 
arate indorsement  of  each  successive  parcel 
•of  goods  was  required ;  that  no  risk  could  be 
legally  indorsed  on  the  policy  without  the 
-consent  of  both  parties.  In  the  course  of 
liis  opinion,  Dewey.  J.,  in  reciting  the  facts 
•of  the  case,  distinguishes  it  clearly  from  E, 
•Carver  Co.  v.  Manufacturers*  Ins.  Co. 

The  other  case  cited  and  printed  at  length 
in  the  brief  of  the  appellee, — Emery  v.  Bos- 
ton Marine  Ins.  Co., — ^the  policy  contained 
the  following  clause: — "On  mahogany  and 
other  hard  woods  ...  at  and  from 
Cuba  or  New  Orleans  to  Boston.  ...  No 
risk  to  be  binding  until  accepted  by  the  com- 
pany and  indorsed  herein." 

In  an  action  on  an  alleged  oral  agreement 
to  indorse  a  risk  upon  said  policy,  the 
plaintiff  testified  that  he  said  to  the  secre- 
tary of  the  insurance  company  that  he  had 
seen  the  clerk  of  the  company  a  few  days  be- 
fore, and  had  told  him  to  enter  up  a  certain 
•sum  on  a  certain  cargo,  and  he  would  bring 
in  the  open  policy  and  have  it  entered  up 
when  the  invoice  arrived.  The  secretary 
said,  "All  right."  Held,  that  the  jury  would 
"be  warranted  in  finding  from  this  evidence  a 
waiver  of  a  condition  in  the  "poMcy  that  no 
risk  Is  to  be  binding  until  indorsed  on  the 
policy.  It  will  be  observed  in  this  case  that 
-the  question  was  as  to  the  propriety  of  sub- 
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mitting  to  a  jury  the  question  of  fact 
whether  the  condition  as  to  indorsement  of 
risk  on  the  policy  was  waived  or  not, — a 
very  different  question  from  the  one  we  are 
called  upon  to  consider  here. 

We  have  not  deemed  it  necessary,  in  the 
discussion  of  the  question  whether  the  evi- 
dence disclosed  in  the  record  was  sufficient 
to  justify  the  inference  of  a  ohange  in  the 
contract  as  to  the  right  to  accept  or  reject 
a  risk,  to  quote  at  length  the  testimony  upon 
which  our  conclusion  has  been  reached.  We 
have  contented  ourselves  with  stating,  after 
a  careful  reading  of  that  testimony,  what  it 
failed  to  evidence.  We  may  add,  however, 
that  the  testimony  of  the  marine  clerk  of  the 
appellant,  who  receiVed  ordinarily  the  noti- 
fications of  risk,  treated  them  as  applica- 
tions for  insurance,  calculated  the  premiums 
upon  them,  and  then  ticked  them  for  entry 
upon  the  policy  ledger,  and  afterwards  on 
the  pass  books  given  to  the  appellee.  He 
testifies  that  in  ordinary  cases  (which  all  or 
a  great  part  of  the  risks  assumed  seem  to 
have  been)  he  considered  that  he  accepted 
them  by  thus  passing  upon  them,  but  that 
he  was  never  authorized  in  any  case  of  doubt 
as  to  the  character  of  the  risk,  or  where 
there  was  anything  unusual  in  the  circum- 
stances surrounding  it,  to  accept  the  same 
without  reference  to  the  officers  of  the  com- 
pany. And  he  also  testifies  that  he  never 
accepted  a  risk,  and  had  no  authority  to  ac- 
cept a  risk,  upon  a  steamer  that  was  sunk 
before  the  risk  was  presented  to  him.  To 
the  same  effect  was  the  testimony  of  another 
witness,  who  usually  made  entries  in  the 
pass  books,  that  he  had  no  authority  of  any 
sort  or  kind  to  accept  or  to  enter  slips  noti- 
fying of  insurance  on  vessels  that  had  gone 
down  at  the  time  he  received  the  slips,  and 
that,  if  he  had  known  of  any  such  fact  in 
regard  to  shipments  notified  in  the  slips,  he 
would  not  have  accepted,  or  been  authorized 
to  accept,  the  same;  that  his  instructions 
were,  "if  there  was  anything  at  all  in  the 
matter  contained  in  the  slips  that  called  for 
attention,  to  report  it  to  some  officer  for  his 
judgment  and  action." 

The  president  of  the  appellee  also  swore  as 
follows : 

Q.  Did  you  ever  before  notify  the  Dela- 
ware Insurance  Company,  at  any  time,  of  an 
insurance,  or  the  fact  of  an  insurance,  or  of 
a  shipment  to  be  insured,  after  the  vessel 
carrying  the  shipment  had  been  lost? 

A.  I  do  not  recollect  of  any  such  instance. 

It  is  true  that  the  same  witness  testified 
that  he  supposed  his  policy  attached  upon 
goods  as  they  were  put  on  board  the  steam- 
er, before  any  notice,  but  that  he  did  not 
know  that  any  officer  of  the  insurance  com- 
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pany  ever  said  anything  to  him  to  justify 
any  such  statement. 

The  president  of  the  appellant  company 
testified  as  follows: 

Q,  Had  you  any  understanding  with  the 
S.  S.  White  Dental  Company  about  the  out- 
going insurance,  when  it  became  an  insur- 
ance,— as  to  the  time  when  it  became  an  in- 
surance ? 

A,  No  understanding  other  than  shown  in 
the  contract. 

The  same  witness,  without  contradiction, 
also  swore  as  follows: 

Q.  When,  after  your  communication  on 
the  morning  of  the  7th  of  July  to  the  S.  8. 
White  Dental  Company,  did  you  next  hear 
from  them? 

A.  Shortly  afterwards,  on  the  same  day, 
the  president  of  the  company,  Mr.  Lewis, 
called  upon  me. 

Q.  Tell  us  the  conversation. 

A.  I  expressed  my  very  great  regret  that 
we  were  placed  in  the  position  we  were  with 
an  old  and  valued  customer,  and  that  the 
notice  had  not  been  received  and  entered  and 
made  fully  binding  previous  to  the  knowl- 
edge of  the  loss  of  the  vessel,  and  the  neces- 
sity for  our  having  to  deny  liability.  Mr. 
Lewis  said  to  me  he  felt  we  were  not  legally 
liable  under  the  policy,  but  he  felt  there  was 
an  equity  in  the  case  which  he  would  like 
to  have  me  consider.  I  told  him  I  was  un- 
able to  deal  with  any  question  other  than 
the  legal  liability  of  the  company  in  the 
matter,  but  that  if  he  desired  to  present  a 
communication  to  our  board  of  directors,  I 
should  be  very  glad  to  have  him  do  so,  and 
would  see  that  it  went  before  them  with  the 
full  knowledge  of  the  facts  as  they  existed. 

The  same  witness  swore: 

Q.  Do  you  know  of  any  instances  occur- 
ring during  the  time  you  were  president  of 
the  company  where  you  accepted,  or  the 
company,  upon  your  opinion,  have  accepted, 
an  insurance  when  notified  after  the  loss  of 
the  vessel? 

A.  No,  sir. 

Q.  Do  you  know  at  the  time  of  this  loss  of 
any  contract  in  existence  covering  your  in- 
surance of  outward-bound  shipments,  other 
than  the  contract  of  the  1st  of  January, 
1895? 

A.  No,  sir. 

Q,  Did  you  know  at  that  time,  or  did  you 
know  at  any  time  during  your  presidency,  of 
any  other  understanding,  or  implied  agree- 
ment or  custom,  by  which  your  company 
bound  itself  to  any  risks  until  it  had  re- 
ceived notice  and  accepted  the  same? 

A.  Never,  on  any  outward  business.  I  be- 
lieve there  are  some  policies,  or  have  been 
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some  policies,  in  force,  with  that  contract  as 
to  outside  shipments, — some  special  con- 
tracts. 

Q.  But  they  were  special  contracts? 

A,  They  were  special  contracts. 

Q.  Did  you  know  of  any  course  of  dealing, 
custom,  or  anything  approaching  it,  amount- 
ing to  a  waiver  by  your  company  of  any  of 
the  terms  of  the  policy  of  the  Ist  of  Janu- 
ary, 1895,  embodied  in  these  words:  "No 
risk  to  attach  to  the  policy  until  the  amount 
and  description  of  the  same  shall  be  ap- 
proved and  indorsed  thereon  by  the  company, 
and  to  be  valued  at  the  sum  so  indorsed? 

A.  No,  sir. 

There  is  other  testimony  to  the  same  ef- 
fect, but  none  at  all  as  to  the  existence  of 
any  course  of  business  inconsistent  with  the 
stipulation  in  the  policy  that  no  risk  should 
attach  until  it  was  approved  by  the  appel- 
lant company.  The  only  testimony  as  to 
the  existence  of  an  understanding  at  vari- 
ance with  the  policy  in  this  respect  is  that 
of  the  president  of  the  libellant  company,  al- 
ready quoted.  But  this,  as  we  have  seen,  is 
directly  contradicted  by  that  of  the  presi- 
dent and  officers  of  the  appellant  company, 
and  is  supported  by  no  facts  from  which  an 
inference  favorable  to  his  testimony  can  be 
drawn. 

The  second  general  contention  of  the  ap- 
pellee is  as  follows:  "If  the  court  should 
be  of  opinion  that,  although  premiums  had 
been  agreed  upon,  and  indorsement  as  a  con- 
dition precedent  had  been  waived,  neverthe- 
less this  did  not  abrogate  the  right  of  the  in- 
surance company  to  accept  or  reject  each 
risk  as  reported,  then  libellant  claims  that, 
even  under  such  interpretation,  this  risk  had 
been  actually  accepted  by  the  insurance  com- 
pany." 

We  think  that  a  brief  review  of  the  evi- 
dence already  quoted  or  referred  to  on  this 
point  will  be  sufficient  to  dispose  of  it.  The 
facts  found  by  the  court  below,  and  dis- 
closed by  the  record,  are:  That  the  ship- 
ment was  made  in  New  York  upon  the  Bour- 
gogne  by  agents  of  the  appellee  on  the  30th 
of  June,  1898.  That  the  libellant's  agents 
in  New  York  who  attended  to  this  shipment 
forwarded  the  bill  of  lading  to  libellant's  of- 
fice in  Philadelphia,  by  mail,  on  July  1,  but, 
July  2d  being  a  half  holiday,  July  3d  being 
Sunday,  and  July  4th  a  legal  holiday,  the 
letter  of  the  agent  and  the  bill  of  lading 
were  not  seen  at  libellant's  Philadelphia  of- 
fice until  Tuesday,  the  5th  day  of  July.  On 
the  morning  of  July  6th  the  clerk  of  ap- 
pellee, whose  duty  it  was,  proceeded  to  fill 
out  slips,  in  order  to  report  to  the  appellant 
all  shipments  which  had  been  communicated 
to  appellee,  but  had  not  been  previously  re- 
ported.   He  began  his  work  shortly  after  10 
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o'clock,  and  in  about  a  quarter  of  an  hour 
had  filled  up  eight  of  these  slips,  one  of 
them  relating  to  the  shipment  by  La  Bour- 
gogne.  This  slip  has  already  been  quoted. 
After  eight  slips  were  filled,  he  placed  them 
on  the  desk  of  another  clerk  for  mailing. 
They  were  forwarded  by  mail  that  morning, 
and  reached  the  ofiice  of  the  appellant  about 
2  o'clock.  The  news  of  the  loss  of  the  Bour- 
gogne  had  been  learned  by  the  appellant 
about  12  o'clock  that  morning.  It  does  not 
appear  with  certainty  at  what  time  the  news 
first  reached  the  office  of  the  appellee.  It  is 
not  without  significance,  both  in  regard  to 
the  point  we  are  now  considering,  and  also 
on  the  question  whether  there  was  a  settled 
understanding  between  the  parties  to  the  ef- 
fe<?t  that  all  shipments  of  appellee  were  in- 
sured from  the  date  of  such  shipment,  at  its 
election,  that  a  clerk  of  the  appellee  was 
sent  down  to  the  office  of  the  insurance  com- 
pany on  the  6th  of  July,  shortly  after  the 
notice  slips  had  been  mailed.  He  testifies 
that  he  visited  the  office  about  2  o'clock, 
under  instructions  from  the  president  of  the 
appellee.  He  says  that  he  saw  the  clerk — 
Mr.  Harry  Yamall — ^who  had  charge  of  the 
marine  business,  and  one  or  two  other 
clerks;  that  he  asked  Mr.  Yamall  if  he  had 
received  an  application  for  insurance  by  the 
Bourgogne,  and  he  said  that  he  had,  and  he 
had  in  his  hand  the  slip.  "I*Btated  to  him 
that  it  had  been  mailed  in  the  usual  course 
of  business,  and  we  were  very  anxious  to 
know  whether  they  had  received  it  in  due 
course.  He  stated  to  me  that  it  had  come  in 
some  little  time  previous.  I  stated  to  him 
that  it  was  a  large  amount,  and,  as  the  news 
of  the  loss  of  the  vessel  had  been  reported, 
we  wanted  to  feel  sure  that  he  had  received 
the  application,  and  we  wanted  to  know 
where  we  stood  about  it.  He  stated  that  he 
-  thought  everything  would  be  all  right,  al- 
though he  could  not  answer  for  sure,  because 
none  of  the  officers  were  in.  I  stated  that 
we  would  like  to  know  definitely  just  how 
everything  was,  and  he  said  that  he  would 
telephone  to  me, — ^he  would  call  for  me  that 
afternoon.  So  I  left  with  that  understand- 
ing."   It  appears  that  the  appellant  com- 


pany then  consulted  with  the  agents  of  the 
insurance  company  which  reinsured  all  the 
appellant's  marine  risks.  This  agent  said 
he  would  not  reinsure,  and  advised  the  repre- 
sentative of  the  appellant  not  to  accept  the 
risk.  The  next  day  the  president  of  the  ap- 
pellant wrote  to  the  appellee,  refusing  to 
admit  liability  for  the  loss ;  and  on  the  same 
day,  after  the  receipt  of  that  notification, 
the  president  of  the  appellee,  the  libellant 
below,  called  upon  the  president  of  the  in- 
surance company,  who  testifies  in  r^ard  to 
the  interview  as  already  quoted.  This  is  the 
substance  of  the  testimony  relevant  to  this 
point.  We  think  it  shows  a  clear  rejection 
of  the  risk  by  the  appellant  company,  and  of 
such  rejection  the  appellee  was  informed,  not 
only  within  a  reasonable  time,  but  promptly. 
The  mere  fact  that  the  marine  clerk  in- 
dorsed the  slip,  as  he  indorsed  the  other 
seven  in  the  packages,  with  the  amount  of 
the  premium,  and  the  usual  check  mark, 
which  indicated  that  it  was  ready  for  entry 
in  the  ledger,  cannot  be  held  to  countervail 
the  positive  testimony  that,  as  soon  as  the 
unusual  character  of  the  application  was 
known,  it  was  held  up  for  consideration  by 
the  officers  of  the  company,  and  by  them 
promptly  rejected,  and  the  appellee,  notified 
without  delay.  As  we  have  already  said, 
the  routine  course  of  business  between  the 
parties  would  seem  to  go  no  further  than  to 
show  an  understanding  that  all  requests  for 
insurance  were  considered  as  accepted,  if  no- 
tification to  the  contrary  was  not  sent  with- 
in a  reasonable  time.  And,  as  we  have  be- 
fore stated,  nothing  inconsistent  with  sudh 
an  understanding  has  been  shown  in  the 
dealings  betwen  the  parties. 

We  are  therefore  of  opinion  that  the  con- 
tention of  appellee  that  the  risk  was,  as  a 
matter  of  fact,  actually '  accepted,  cannot  be 
sustained,  and  that  therefore  the  decree  of 
the  court  helow  must  be  reversed,  and  the 
case  remanded,  with  directions  that  the  li- 
bel be  dismissed. 

Petition  for  writ  of  certiorari  denied  by 
Supreme  Court  of  the  United  States,  Janu- 
ary 13.  1902. 


UNITED   STATES   CIRCUIT   COURT 

BANKERS'   MUTUAL   CASUALTY   COM- 
PANY, Plff.  in  Err,, 

V. 

MINNEAPOLIS,    ST.    PAUL,    &    SAULT 
SAINTE  MARIE  RAILWAY  COMPANY. 

(54  C.  C.  A.  608,  117  Fed.  434.) 

1.    A   railroad   company    In   the    trans- 
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portatlon  of  mall,  either  under  contract 
with  the  government  or  by  reason  of  the  gen- 
eral laws  and  the  regulations  of  the  Post- 
office  Department.  Is  an  agent  of  the  govern- 
ment, and  not  liable  to  individuals  for  loss  of 
mail  through  negligence  of  Its  subordinate 
employees,  whom  It  has  selected  with  due 
care,  and  whose  acts  cannot  be  regarded  as 
the  acts  of  the  corporation. 


NOTB. — As  stated  in  the  opinion  of  the  court 
in  this  case,  this  seems  to  be  the  first  decision 
upon  the  point  involved  as  to  the  liability  of  a 
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railroad  company  for  theft  of  property  while 
being  carried  in  the  malls. 
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2.  Mere  proof  tliat  a  package  of  mall 
-vran  stolen  while  in  the  possession  of  a 
railroad  company  for  transportation  is  not 
sufficient  to  charge  the  railroad  company  with 
liability  for  the  loss  in  favor  of  the  owner  of 
the  package,  in  the  absence  of  anything  to 
show  that  the  negligence  of  the  railroad  com- 
pany, as  contradistinguished  from  that  of  its 
subordinate  agents,  was  the  direct  cause  of 
the  loss. 

(July  14,  1902.) 

ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Minnesota  to 
review  a  judgment  in  favor  of  defendant  in 
an  action  brought  to  hold  defendant  liable 
for  loss  of  a  registered  package  of  mail.  Af- 
firmed. 

Statement  by  Carlaad,  District  Judge: 

Plaintiff  in  error  brought  an  action  in 
the  court  below  against  defendant  in  error, 
for  the  purpose  of  recovering  $3,000  and  in- 
terest, by  reason  of  the  facts  alleged  in  its 
complaint.  The  complaint  alleged  the  fol- 
lowing facts: 

'*That  the  Bankers'  Mutual  Casualty  Com- 
pany, during  all  of  the  year  a.  d.  1000,  and 
up  to  the  present  time,  is  and  was  a  corpora- 
tion duly  organized  under  the  laws  of  the 
state  of  Iowa,  and  a  citizen  of  said  state, 
with  its  principal  place  of  business  at  Des 
Moines  in  said  state,  engaged  in  the  busi- 
ness of  insuring  banks  against  loss  from  rob- 
bery and  burglary,  including  the  insurance 
against  loss  of  packages  of  money,  while  in 
the  course  of  transmission  from  place  to 
place,  while  regularly  carried  in  the  United 
States  registered  mails. 

"That  defendant,  during  all  of  the  year 
A.  D.  1900,  and  up  to  the  present  time,  is 
and  was  a  corporation  duly  organized  under 
the  laws  of  the  state  of  Minnesota,  and  a 
citizen  of  said  state,  with  its  principal  place 
of  business  at  Minneapolis  in  said  state, 
engaged  in  operating  a  line  of  railroad  sit- 
uated in  the  states  of  Minnesota  and  North 
Dakota. 

"That  the  German  State  Bank,  during  all 
of  the  year  a.  d.  1900,  and  up  to  the  pres- 
ent time,  is  and  was  a  corporation  duly  or- 
ganized under  the  laws  of  the  state  of  North  | 
Dakota,  and  a  citizen  of  said  state,  with  i 
its  principal  place  of  business  at  the  town 
of  Harvey  in  said  state,  engaged  in  a  gen- 
eral banking  business  at  said  town. 

"That  during  the  whole  year  a.  d.  1900, 
and  up  to  the  present  time,  defendant  is 
and  was  engaged  in  carrying  the  United 
States  mails  between  the  terminal  and  in- 
termediate stations  located  upon  and  along 
its  said  line  of  railroad,  under  and  by  virtue 
of  the  statutes  and  laws  of  the  United 
States,  and  the  regulations  established  by 
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the  PostofBce  Department  of  the  United 
States  government,  and  in  pursuance  of  a 
fixing  of  the  compensation  to  be  paid  to 
defendant  by  the  United  States  government 
for  carrying  said  mails  and  the  person  in 
charge  thereof,  based  upon  the  last  pre- 
ceding reweighing  of  said  mails,  and  upon 
notice  in  writing,  in  the  usual  form,  from 
the  Second  Assistant  Postmaster  General  of 
the  United  States,  requiring  defendant  to 
carry  said  mails  and  the  person  in  charge 
thereof. 

"That  said  depot  at  or  near  the  town  of 
Harvey  was  an  intermediate  station  on  that 
part  of  defendant's  said  line  of  railroad 
within  the  state  of  North  Dakota  which  ex- 
tends from  the  station  at  Hankinson  to  the- 
station  at  Portal,  and  the  railroad  line  be- 
tween said  stations  at  Hankinson  and  Por- 
tal is  designated  by,  and  known  to  the  Post- 
office  Department  of  the  United  States  as,. 
'Railroad  Route  No.  161,018,'  being  a  dis- 
tance of  344.68  miles,  and  the  compensa- 
tion fixed  by  the  United  States  Postoffice  De- 
partment to  be  paid  annually  by  the  United 
States  to  the  defendant,  during  all  the  pe- 
riod herein  referred  to,  for  the  carriage  of 
said  mails  and  the  person  in  charge  thereof^ 
is  and  was  the  sum  of  sixty-four  thousand 
eight  hundred  and  fifteen  and  •/,„  dollar* 
($64,815.49)  at  the  rate  of  $188.10  per 
mile. 

"That  this  substituted  plaintiff  is  not  in 
possession  of  the  aforesaid  notice  to  de- 
fendant, and  is  unable  to  attach  to  this  pe- 
tition said  notice,  or  a  true  copy  thereof. 

"That,  during  all  of  the  period  hereinbe- 
fore referred  to,  there  was  no  contract  of 
any  kind  between  defendant  and  the  United 
States  government  concerning  or  providing^ 
for  the  carriage  by  defendant  of  said  mails,, 
or  any  part  thereof,  or  of  the  person  in 
charge  of  said  mails,  upon  or  along  defend- 
ant's said  line  of  railway  or  any  part  there- 
of. 

"That  on  or  about  the  10th  day  of  No- 
vember, A.  D.  1900,  the  Metropolitan  Bank^ 
a  corporation  organized  under  the  laws  of 
the  state  of  Minnesota,  was  engaged  in 
transacting  a  general  banking  business  in 
the  city  of  Minneapolis  in  said  state,  and  on 
or  about  said  date  said  bank  deposited  in 
the  United  States  mails  at  Minneapolis  in 
said  state  a  package  containing  lawful  mon- 
ey of  the  United  States,  commonly  known 
and  called  'currency,'  of  the  actual  cash 
value  of  three  thousand  dollars  ( $3,000.00 ), 
in  an  envelope  properly  addressed  to  the 
German  State  Bank  at  Harvey,  North  Da- 
kota, and  prepaid  thereon  the  postage  and 
registration  fee,  and  said  package  was  there- 
upon duly  registered  by  the  postmaster  at 
said  postoffice;  that,  from  and  after  the 
time  of  depositing  said  package  in  said  post- 
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office  at  Minneapolis,  said  package  and  its 
contents  was  the  property  of  said  German 
State  Bank. 

'*That  said  registered  package  was  cov- 
ered by  insurance  and  indemnity  against 
loss,  while  in  transit  through  the  United 
States  mails  from  Minneapolis  to  said  Har- 
vey, under  a  policy  of  insurance  issued  by 
said  Bankers'  Mutual  Casualty  Company, 
the  substituted  plaintiff;  said  insurance  be- 
ing for  the  use  and  benefit  of  said  German 
State  Bank;  that  a  true  copy  of  said  policy 
is  hereto  attached  as  part  hereof,  and 
marked  exhibit  A. 

**That  on  or  about  November  10th,  A.  d. 
1900,  and  while  said  package  was  in  good 
safety,  and  prior  to  the  departure  of  the 
train  carrying  said  registered  package,  said 
Metropolitan  Bank  deposited  in  the  United 
States  mails,  at  the  postofRce  in  said  city  of 
Minneapolis,  a  letter  of  advice  properly  ad- 
dressed to  said  Bankers'  Mutual  Casualty 
Company  at  Des  Moines,  Iowa,  with  post- 
age thereon  prepaid;  that  said  letter  of  ad- 
vice notified  said  Bankers'  Mutual  Casualty 
Company  of  the  shipment  by  said  Metropoli- 
tan Bank  of  said  sum  of  $3,000  to  said  Ger- 
man State  Bank  of  Harvey,  and  upon  said 
mailing  of  said  letter  of  advice  the  contract 
of  insurance  and  indemnity  of  said  regis- 
tered package  of  currency  immediately  at- 
tached thereto,  and  became  a  valid  and  com- 
plete contract  of  insurance  and  indemnity, 
by  the  said  Bankers'  Mutual  Casualty  Com- 
pany, in  favor  of  said  German  State  Bank. 

"ITiat,  in  the  regular  course  of  transmis- 
sion of  the  United  States  mails  between  the 
said  city  of  Minneapolis  and  the  said  town 
of  Harvey,  said  registered  package  was  duly 
delivered  by  the  postoffice  officials  of  said 
city  of  Minneapolis  to  the  railway  mail  clerk 
or  other  proper  postal  official,  and  placed  in 
a  railway  mail  car  or  other  proper  car,  the 
property  of  defendant,  then  standing  upon 
defendant's  said  line  of  railway,  and  was 
transported  by  defendant  railway  company 
to  defendant's  railway  depot  or  station  sit- 
uated in  or  near  said  town  of  Harvey,  North 
Dakota. 

"That,  prior  to  the  arrival  of  said  regis- 
tered package  at  said  town  of  Harvey, 
the  same,  together  with  other  registered 
mail  packages  and  other  mail  matter,  was, 
by  said  railway  mail  clerk  in  charge  of  said 
mails,  duly  inclosed  in  a  regular  United 
States  mail  sadc  or  mail  pouch,  which  said 
mail  sack  or  mail  pouch  was  securely  locked 
or  fastened  by  the  official  government  strap 
and  lock. 

"That  from  and  after  the  time  of  the  de- 
positing of  the  mail  sack  containing  said 
currency  in  defendant's  mail  car  at  Minne- 
apolis, Minnesota,  for  the  purpose  of  tran- 
sit and  transportation  for  delivery  at  Har- 
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vey.  North  Dakota,  the  same  was  under  the 
exclusive  care,  custody,  and  control  of  the 
postal  clerks  regularly  employed  by  the 
United  States  government,  and  in  charge  of 
the  mail  in  said  car;  that  the  mail  sacks 
containing  said  regist^recT  package,  from  and 
after  the  time  of  its  delivery  in  said  postal 
car,  to  the  proper  postal  clerks  therein,  up 
to  and  including  the  delivery  of  said  mail 
sack  at  Harvey,  North  Dakota,  was  in  the 
exclusive  care,  custody,  and  control  of  the 
said  postal  clerks  or  authorities. 

"That  upon  the  arrival  of  defendant's  said 
train  and  postal  car  at  said  town  of  Har- 
vey, North  Dakota,  said  railway  mail  clerk 
or  other  postal  official,  between  11  and  12 
o'clock  of  said  night,  delivered  said  mail 
sack,  duly  locked,  together  with  said  regis- 
tered package  of  currency  therein  contained, 
to  one  James  Magson,  the  night  station 
agent  or  night  operator  of  defendant  at  said 
town  of  Harvey;  that  said  night  station 
agent  or  night  operator  was  not  sworn  as  an 
official  or  employee  of  the  Postoffice  Depart- 
ment of  the  United  States  government  as 
required  by  law,  but  was  then  and  there 
employed  and  duly  authorized  by  the  defend- 
ant to  receive  and  take  charge  of  all  mail 
matter  received  over  defendant's  said  line  of 
railway  at  said  town  of  Harvey,  including- 
the  mail  sack  or  mail  pouch  containing  said 
package  of  currency,  and  to  deposit  same  in 
defendant's  depot  at  Harvey,  North  Dakota, 
and  did  so  receive,  take  charge  of,  and  de- 
posit said  mail  sack  or  mail  pouch. 

"That  defendant  was  not  sworn  as  an  offi- 
cial or  employee  of  the  Postoffice  Depart- 
ment of  the  United  States  government,  and 
had  not  subscribed  or  sworn  to  any  oath  re- 
lating to  or  concerning  the  carriage  of  the 
United  States  mails,  or  the  performance  of 
defendant's  duties  as  such  carrier  of  the 
mails. 

"That  §  713  of  the  postal  laws  and  regu- 
lations of  the  United  States  of  the  year  a. 
D.  1893,  which  was  in  force  at  the  time 
of  the  receipt  and  transmission  of  said  regis- 
tered postage,  is  in  words  and  figures  as 
follows,  to  wit:  'The  railroad  company  will 
also  be  required  to  take  the  mails  from 
and  deliver  them  into  all  intermediate  post- 
offices  and  postal  stations  located  not  more 
than  80  rods  from  the  nearest  railroad  sta- 
tion at  which  the  company  has  an  agent  or 
other  representative  employed.' 

"That  said  postoffice  at  Harvey  was  an  in- 
termediate postoffice,  and  was  located  not 
more  than  80  rods  from  defendant's  rail- 
road station  or  depot  at  or  near  said  town 
of  Harvey. 

"That,  under  said  postal  regulation,  it 
was  the  duty  of  said  defendant  to  provide 
a  sufficient  and  safe  receptacle  or  place  for 
the  safety  and  security  of  said  mail,  while 
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in  its  8&id  custody;  also  to  safely  care  for 
and  guard  said  mail  sack  and  its  contents 
during  the  night;  also,  to  safely  deliver  the 
same  to  the  postmaster  or  postmistress  at 
the  postofBce  in  said  town  of  Harvey,  North 
Dakota.  But,  negl^ing  its  said  duty  in  the 
premises,  defendant  wholly  failed  and  neg- 
lected to  provide  any  receptacle  or  place  for 
the  safe  or  secure  keeping  of  mail,  and  also 
failed  to  place  a  duly  sworn  official  in  charge 
of  said  mail  sack«  and  further  wholly  failed 
to  safely  care  for  or  guard  said  mail  sack 
and  its  contents,  and  also  wholly  failed  to 
safely  deliver  the  same  at  the  postoffice.  to 
the  postmaster  in  said  town  of  Harvey; 
that  by  reason  of  defendant's  said  negligence 
some  person,  to  this  plaintiff  unknown,  in 
some  manner  not  known  to  this  plaintiff, 
obtained  access  to  said  mail  sack^  and  opened 
the  same,  and  abstracted  or  took  therefrom 
said  registered  package,  whereby  the  same 
was  wholly  lost  to  said  Grerman  State  Bank. 

''That  one  George  A.  Soule  was  then  the 
roadmaster  or  foreman  employed  by  said 
defendant  at  said  town  of  Harvey,  or  one 
of  defendant's  employees  or  servants,  but 
was  not  sworn  in  as  an  official  or  employee 
of  the  Postoffice  Department,  as  required  by 
law,  and  was  not  authorized  or  employed  by 
defendant  to  take  charge  of  said  mail  sack, 
or  to  perform  any  duty  in  relation  thereto, 
and  had  no  right  of  access  to  said  mail  sack, 
or  to  the  mail  therein  contained,  by  virtue 
of  his  said  employment  by  defendant. 

"That  said  Soule  had  previously  unlaw- 
fully obtained,  and  caused  to  be  made,  a 
key  to  the  United  States  government  mail 
sacks  or  mail  pouches,  and  personally,  or 
with  the  aid  and  assistance  of  some  person 
or  persons  to  this  plaintiff  unknown,  did 
enter  one  of  the  rooms  contained  in  the  said 
depot  building,  where  said  mail  sack  or 
mail  pouch  had  been  placed  by  defendant's 
operator  or  night  agent  on  the  floor  or  wall 
of  said  room,  and  not  in  any  separate  room, 
closet,  or  other  safe  receptacle  capable  of 
being  securely  fastened  against  any  intruder 
or  unauthorized  person,  by  lock  and  key  or 
otherwise;  that  said  room  was  not  designed 
for  or  capable  of  safely  keeping  valuable 
articles  or  property. 

"That  said  Soule,  or  other  person,  had  no 
right  of  access  to  said  room,  or  to  said  mail 
sack  or  mail  pouch,  but  through  the  negli- 
gence of  defendant  and  its  said  night  opera- 
tor or  night  agent,  as  set  forth  in  this  com- 
plaint, did  gain  entrance  to  said  room,  and 
obtain  access  to  said  mail  sack  or  mail 
pouch,  and  the  mail  matter  therein  con- 
tained, and  did  find  said  mail  sack  or  mail 
pouch  situated  or  placed  as  above  set  forth, 
so  that  the  same  was  readily  accessible  to 
any  person  gaining  entrance  to  said  room, 
and  did  find  said  mail  sack  or  mail  pouch 
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wholly  unprotected  and  unguarded  by  said 
night  operator  or  otherwise.. 

"That  said  Soule,  or  other  person,  by  rea- 
son of  the  aforesaid  negligence  of  said  de- 
fendant and  its  said  night  agent  or  night 
operator,  did  obtain  access  to  said  mail 
sack  or  mail  pouch,  and  did  unlock  the  same, 
and  abstract  and  take  therefrom  the  afore- 
said registefed  package  ccmtaining  said  three 
thousand  dollars  ($3,000.00)  in  currency, 
and  did  unlawfully  convert  the  same  to  his 
use  and  benefit^  and  the  same  has  never 
been  delivered  or  returned  to  said  German 
State  Bank,  or  to  said  Metropolitan  Bank 
of  Minneapolis,  or  to  this  plaintiff,  the 
Bankers'  Mutual  Casualty  Company,  or  to 
anyone  for  the  benefit  of  any  of  them. 

"That  in  consequence  of  the  loss  of  said 
package,  as  hereinabove  stated,  said  Bank- 
ers* Mutual  Casualty  Company,  substituted 
plaintiff,  became  indebted  to  said  German 
State  Bank  of  Harvey  imder  its  said  policy 
of  insurance,  and  was  compelled  to  and  did 
pay  said  German  State  Bank  the  full 
amount  of  the  loss  so  sustained  by  it,  to 
wit,  the  sum  of  three  thousand  dollars  ($3,- 
000.00)  in  good  and  lawful  money  of  the 
United  States;  the  same  being  the  amount 
of  insurance  or  indemnity  held  by  said  Ger- 
man State  Bank,  and  covered  by  said  policy 
of  insurance.  That  written  demand  has 
been  made  by  said  German  State  Bank  and 
said  Bankers'  Mutual  Casualty  Company  of 
and  from  defendant,  for  repayment  to  them, 
or  one  of  them,  of  said  sum  of  $3,000,  a  copy 
of  which  written  demand  is  hereto  attached 
as  part  hereof,  and  marked  exhibit  B,  which 
payment  defendant  has  refused,  and  still  re- 
fuses, to  make. 

"That,  by  reason  of  the  foregoing  facta, 
the  said  Bankers*  Mutual  Casualty  Company 
has  been  and  is  now  subrogated  to  all  rights 
and  remedies  which  said  German  State  Bank 
of  Harvey  had  against  defendant,  to  recover 
the  sum  of  $3,000  so  lost,  with  interest  on 
said  sum  from  and  after  the  10th  day  of 
November,  a.  d.  1900. 

"That  for  the  purpose  of  further  effeo- 
tuating  the  rights  of  subrogation  of  this 
substituted  plaintiff,  against  defendant,  and 
to  enable  it  to  recover  from  defendant  the 
sum  so  lost,  said  Grerman  State  Bank  in 
writing  transferred  and  assigned  to  the 
plaintiff  all  of  its  rights  in  and  to  said 
money  lost,  and  to  sue  for  the  recovery 
thereof.  A  true  copy  of  said  instrument  of 
assignment  is  hereto  attached  as  part  here- 
of, and  marked  exhibit  C." 

Defendant  in  error  demurred  to  said  com- 
plaint upon  the  ground  that  it  did  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion. The  demurrer  was  sustained  by  the 
court,  and,  the  plaintiff  in  error  having 
elected  to  stand  upon  its  complaint,  the  ac- 
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tion  was  dismissed  on  the  merits.  The  or- 
der sustaining  the  demurrer  was  duly  ex- 
cepted to,  and  this  ruling  of  the  court  is 
assigned  as  error. 

Argued  before  Sanborn  a/nd  Thayer,  Cir- 
cuit Judges,  and  CarUmd,  District  Judge. 

Messrs.  Horatio  F.  Dale,  Oeoree  W. 
Boweiit  Henry  Conlin,  and  William 
Connor,  for  plaintiff  in  error: 

The  obligation  of  railroads  to  carry  the 
United  States  mail  is  fixed  by  the  Constitu- 
tion and  statutes  of  the  United  States. 

U.  S.  Const,  art.  I.  §  8,  H  7 ;  Rev.  Stat.  §§ 
3964,  3965,  4000,  U.  S.  Comp.  Stat.  1901,  pp. 
2707,  2708,  2719;  20  Stat,  at  L.  356,  chap. 
180,  1  Rev.  Stat.  Supp.  p.  246;  24  Stat,  at 
L.  492,  chap.  346,  U.  S.  Comp.  Stat.  1901,  p. 
2724,  1  Rev.  Stat.  Supp.  p.  657. 

If  any  liability  exists  at  all,  it  must  be  in 
favor  of  the  owner  of  the  mail  matter  car- 
ried, upon  whom  the  loss  falls. 

Western  U,  Teleg.  Co.  v.  Call  Pub.  Go,  181 
U.  S.  94,  95,  45  L.  ed.  767,  768,  21  Sup.  Ct. 
Rep.  561. 

Liability  exists  in  favor  of  the  person  in- 
jured, for  the  negligence,  default,  or  mis- 
feasance of  a  postal  official,  contractor,  or 
carrier. 

Teal  V.  Felton,  12  How.  284,  13  L.  ed. 
990;  Duniop  v.  Munroe,  7  Cranch,  242,  268, 
3  L.  ed.  329,  338;  Claflin  v.  Houseman,  93 
U.  S.  133,  23  L.  ed.  837;  Oleeson  v.  Yvr- 
ginia  Midland  R.  Co,  140  U.  S.  436,  36  L.  ed. 
458,  11  Sup.  Ct.  Rep.  869;  Philadelphia  d 
R.  R.  Co.  V.  Derby,  14  How.  486,  14  L.  ed. 
509 ;  The  Xew  World  v.  King,  16  How.  469, 
14  L.  ed.  1019 ;  New  York  C,  R.  Co.  v.  Look- 
wood,  17  Wall.  357,  21  L.  ed.  627;  Grand 
Trunk  R.  Co.  v.  Stevens,  95  U.  S.  656,  24  L. 
ed.  635. 

The  rule  of  liability  exists  in  favor  of  the 
owner  of  mail  matter  lost  or  destroyed 
through  the  default,  misfeasance,  or  negli- 
gence of  the  person  or  officer  having  the 
same  lawfully  in  his  custody. 

Duniop  V.  Munroe,  7  Cranch,  268,  3  L.  ed. 
338;  Raisler  v.  Oliver,  97  Ala.  710,  38  Am. 
St.  Rep.  213,  12  So.  238;  Ford  v.  Parker,  4 
Ohio  St.  576;  Christy  v.  Smith,  23  Vt.  663; 
Fitzgerald  v.  Burrill,  106  Mass.  446;  Kee- 
nan  v.  South/worth,  110  Mass.  474,  14  Am. 
Rep.  613;  Bishop  v.  Williamson,  11  Me. 
495 ;  Schroyer  v.  Lynch,  8  Watts,  453 ;  Max- 
well V.  M'llvoy,  2  Bibb,  211 ;  Bolan  v.  Wil- 
liamson, 2  Bay,  651;  Coleman  v.  Frazier,  4 
Rich.  L.  146,  53  Am.  Dec.  727;  Wiggins  v. 
Hathaway,  6  Barb.  632;  Sawyer  v.  Corse, 
17  Gratt.  230,  99  Am.  Dec.  446;  Central  R. 
di  Bkg.  Co.  V.  Lampley,  76  Ala.  357,  52  Am. 
Rep.  334:  Conwell  v.  Voorhees,  13  Ohio,  523, 
42  Am.  Dec.  206;  Hutchins  v.  Braokett,  22 
X.  H.  262,  63  Am.  Dec.  248. 

A  railroad  company  has  been  held  liable 
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to  a  railway  mail  clerk  injured  through  the* 
negligence  of  the  railroad  company  or  its 
employees  while  said  railway  mail  clerk  was 
in  the  performance  of  his  duties  on  defend- 
ant's train. 

Collett  V.  London  d  N,  W.  R.  Co.  20  L. 
J.  Q.  B.  N.  S.  411,  16  Q.  B.  984,  15  Jur. 
1053;  Seybolt  v.  New  York,  L.  E.  d  W.  R, 
Co.  95  N.  Y.  663,  47  Am.  Rep.  75;  Nolton 
V.  Western  R.  Corp.  16  N.  Y.  444,  69  Am. 
Dec.  623;  Cleveland,  C.  C.  d  St,  L,  R.  Co. 
V.  Ketcham,  133  Ind.  346,  19  L.  R.  A.  339, 
36  Am.  St.  Rep.  650,  33  N.  E.  116;  Ohio 
d  M.  R.  Co.  V.  Voight,  122  Ind.  288,  23  N. 
E.  774;  Gulf,  C.  d  S.  F.  R.  Co.  v.  Wilson, 
79  Tex.  371,  11  L.  R.  A.  486,  23  Am.  St. 
Rep.  345,  16  S.  W.  280;  Houston  d  T.  C,  R, 
Co.  V.  Hampton,  64  Tex.  427;  Magoffin  v. 
Missouri  P.  R.  Co.  102  Mo.  640,  22  Am.  St. 
Rep.  798,  16  S.  W.  76;  Mellor  v.  Missouri  P. 
R.  Co.  105  Mo.  465,  10  L.  R.  A.  36,  16  S. 
W.  849 ;  Hammond  v.  North  Eastern  R.  Co. 
6  S.  C.  N.  S.  130,  24  Am.  Rep.  467 ;  Balti- 
more d  O.  R.  Co.  V.  State,  72  Md.  36,  6  L. 
R.  A.  706,  20  Am.  St.  Rep.  454,  18  Atl. 
1107;  Libby  v.  Maine  C.  R.  Co.  85  Me.  34, 
20  L.  R.  A.  812,  26  Atl.  943;  Norfolk  d  W, 
R.  Co,  V.  Shott,  92  Va.  43,  22  S.  E.  811; 
Louisville  d  N,  R.  Co.  v.  Kingman,  18  Ky. 
L.  Rep.  82,  35  S.  W.  265;  St.  Louis,  I.  M, 
d  S.  R,  Co.  V.  Stewart,  68  Ark.  608,  82  Am. 
St.  Rep.  311,  61  S.  W.  169. 

A  subcontractor  for  the  transfer  of  the 
mail  between  a  railroad  station  and  a  post- 
office  is  liable  for  the  negligence  of  himself 
and  his  employee,  whereby  injury  is  caused 
to  a  railway  mail  clerk  cutting  as  a  transfer 
clerk,  and  lawfully  riding  with  the  mail  on 
the  subcontractor's  wagon. 

LaMt<yn  v.  Waite,  103  Wis.  244,  45  L.  R. 
A.  619,  79  N.  W.  321. 

The  doctrine  of  respondeat  superior  has 
a  double  effect:  First,  as  to  the  principal: 
To  make  the  principal  liable  for  the  acts  of 
all  of  his  agents  and  employees  when  work- 
ing for  his  benefit,  within  the  scope  of  their 
employment,  whether  such  agents  and  em- 
ployees are  employed  and  directed  by  him- 
self personally  or  by  an  intermediate  agent 
appointed  by  himself,  because  all  that  is 
done  by  all  of  these  agents  is,  in  contempla- 
tion of  law,  done  by  the  principal,  which  is 
expressed  by  the  legal  maxim,  Qui  facit  per 
alium  facit  per  se.  Second,  as  to  an  inter- 
mediate agent:  To  exempt  or  relieve  an  in- 
termediate agent  from  liability  for  the  acts 
or  omissions  of  a  subordinate  agent  em- 
ployed by  him  or  acting  imder  his  direction, 
where  the  employment  of  the  subordinate 
was  authorized  by  the  principal,  because  all 
were  acting  for  the  benefit  of,  and  in  privity 
with,  one  common  principal,  and  the  in- 
termediate agent  was  only  the  represent- 
ative of  the  principal. 
26 
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•  A  railroad  company  carrying  the  mail 
upon  notification  from  the  Foetoffioe  De- 
partment is  not  exempt  from  liability  under 
this  rule. 

Central  R.  d  Bkg.  Co.  v.  Lampley,  76 
Ala.  357,  52  Am.  Rep.  334. 

This  exemption  from  liability  does  not 
apply  to  all  "agents"  performing  any  and 
every  kind  of  service  which  is  of  benefit  to 
the  public,  or  to  the  government,  or  to  a 
governmental  or  quasi  governmental  corpo- 
ration, or  which  is  done  for  the  public,  or 
for  a  gevemment,  or  governmental  or  quasi 
governmental  corporation. 

A  public  office  is  a  public  position,  to 
which  a  portion  of  the  sovereignty  of  the 
country,  either  legislative,  executive,  or  ju- 
dicial, attaches  for  the  time  beings  and 
which  is  exercised  for  the  benefit  of  the 
public. 

High,  Extr.  Legal  Rem.  3d  ed.  1896,  § 
620;  19  Am.  &  Eng.  Enc.  Law,  pp.  381, 
382,  title.  Public  officers;  Hall  v.  Wiaconain, 
103  U.  S.  5,  26  L.  ed.  302. 

The  discretionary  powers  conferred  upon 
public  agents  are  in  the  nature  of  a  trust, 
and,  unless  authorized  so  to  do,  the  "person 
chosen  for  their  execution  cannot  delegate 
them." 

1  Am.  &  Eng.  Enc.  Law,  2d  ed.  pp.  974, 
981-983,  title,  Agency;  19  Am.  &  Eng.  Enc. 
Law,  pp.  461,  614,  title,  Public  officers. 

The  authorities  exempting  public  agents 
from  liability  fail  to  sustain  the  contention 
that  defendant  railway  company,  in  caring 
for  the  mail  under  the  circumstances  shown, 
was  entitled  to  that  exemption  from  liabil- 
ity which  the  law  confers  upon  public  offi- 
cers in  the  performance  of  official  duties. 

If  a  grant  is  for  the  private  advantage  of 
a  municipal  corporation,  or  if  the  function 
to  be  performed  by  a  municipal  corporation 
is  not  strictly  governmental,  but  is  partly 
governmental  and  partly  for  pecuniary  prof- 
it, then  the  municipal  corporation  is  sub- 
ject to,  and  not  exempt  from,  liability,  un- 
der the  rule  of  respondeat  superior,  for  the 
torts  and  negligence  of  its  employees. 

yew  York  d  B.  Soicmill  d  Lumber  Co.  v. 
Brooklyn,  71  N.  Y.  580;  Richmond  v.  Long, 
17  Gratt.  376,  94  Am.  Dec.  461 ;  Bailey  v. 
New  York,  3  Hill,  531,  38  Am.  Dec.  669; 
19  Am.  &  Eng.  Enc.  Law,  p.  614,  title,  Pub- 
lic officers. 

Persons  acting  for  their  own  benefit,  or 
employing  others  for  their  own  benefit,  are 
not  exempt  from  liability,  under  the  rule  of 
respondeat  superior. 

Story,  Agency,  9th  ed.  §  321 ;  Sawyer  v. 
Corse,  17  Gratt.  230,  99  Am.  Dec.  445; 
Central  R.  d  Bkg.  Co.  v.  Lampley,  76  Ala. 
357,  .52  Am.  Rep.  334:  Bank  of  United 
States  V.  Planters'  Bank,  9  Wheat.  907,  6 
L.  ed.  244. 
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As  a  corporation  for  pecuniary  profit  i» 
always  working  for  its  own  benefit  in  all 
that  is  done  for  it  by  its  agents,  a  cor- 
poration transporting  the  United  States  mail 
is  performing  such  service  as  one  means  of 
increasing  its  revenues  and  enhancing  its 
profits,  and  any  benefit  the  public  derives 
from  such  service  is  a  mere  incidental  ef- 
fect of  the  industrious  efforts  of  the  carrier 
to  increase  its  revenues  and  net  profits. 

A  corporation  can  act  only  by  its  agents 
or  servants. 

Barnes  v.  District  of  Columbia,  91  U.  S. 
540,  23  L.  ed.  440. 

It  necessarily  follows  that  a  corporation^ 
as  a  distinct  entity  or  legal  "person,"  can 
exercise  no  personal  care  in  the  selection 
of  its  agents,  can  maintain  no  personal  su- 
pervision over  their  conduct,  can  personally 
dismiss  no  incompetent  and  negligent  em- 
ployees, cannot  personally  see  that  appro- 
priate rooms  and  appliances  are  properly 
furnished  and  maintained  for  the  care  of  the 
mail  and  the  conduct  of  the  postal  business. 
Yet  one  of  the  fundamental  rules  of  exemp- 
tion from  liability,  under  the  rule  of  re- 
spondeat superior,  is  that  the  superior  pub- 
lic officer  shall  personally  exercise  these 
functions. 

The  relation  of  principal  and  subordinate 
public  officer  must  exist  to  entitle  the  prin- 
cipal to  exemption  from  liability,  under  the 
rule  of  respondeat  superior.  TTie  principal 
and  subordinate  must  each  qualify  as  such 
officer  as  required  by  law.  A  person  em- 
ployed by  a  superior,  whose  appointment  is 
not  authorized  by  law,  or  who  has  not 
qualified  as  required  by  law,  is  not  a  sub- 
ordinate public  officer,  so  as  to  entitle  the 
principal  to  claim  this  exemption. 

Ely  V.  Parsons,  55  Conn.  83,  10  Atl.  499 ; 
Roister  v.  Oliver^  97  Ala.  710,  38  Am.  St. 
Rep.  213,  12  So.  238;  Dunlop  v.  Munroe,  7 
Cranch,  268,  3  L.  ed.  338;  Bishop  v.  Wil- 
liamson, 11  Me.  495;  Christy  v.  Smith,  23 
Vt.  663;  Ford  v.  Parker,  4  Ohio  St.  576; 
Savoyer  v.  Corse,  17  Gratt.  230,  99  Am.  Dec. 
445;  Central  R.  d  Bkg.  Co.  v.  Lampley,  76^ 
Ala.  357,  52  Am.  Rep.  334;  Rounds  v.  Mans- 
field, 38  Me.  586;  Trainor  v.  Wayne  County,. 
89  Mich.  162,  15  L.  R.  A.  97,  60  N.  W.  809. 

A  government  office  is  different  from  a 
government  contract. 

United  States  v.  Hartwell,  6  Wall.  386,. 
18  L.  ed.  830. 

Contractors  with  the  government  are  sub- 
ject to  the  rule  of  respondeat  superior. 

1  Shearm.  &  Redf.  Neg.  5th  ed.  1898,  ( 
325,  p.  557;  Harrison  v.  Hughes,  110  Fed. 
545;  Robinson  v.  Chamberlain,  34  N.  Y.  389^ 
00  Am.  Dec.  713;  Sawyer  v.  Corse,  17  Gratt. 
230,  99  Am.  Dec.  446 ;  Central  R.  d  Bkg.  Co^ 
V.  Lampley,  76  Ala.  357,  52  Am.  Rep.  334; 
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Mechem,  Agency,  §  594;  Wharton,  Ev.  § 
206. 

In  the  modem  method  evolved  for  carry- 
ing the  mail,  the  government  does  not  have 
the  slightest  connection  with,  or  relation  to, 
the  ordinaiy  employees  of  a  railroad  cor- 
poration; and  it  is  impossible  for  such  cor- 
poration to  hold  any  personal  relation,  either 
towards  the  government,  or  towards  its  em- 
ployees. 

Shaw  V.  Chicago  d  G.  T,  R,  Co.  123  Mich. 
629,  49  L.  R.  A.  308,  81  Am.  St.  Rep.  230, 
82  N.  W.  618. 

The  negligence  charged  in  the  complaint 
consists  of  negligence  on  the  part  of  de- 
fendant in  error  itself,  and  negligence  on 
the  part  of  defendant's  employee,  the  night 
operator  at  Harvey,  North  Dakota,  for 
w^hich  it  is  claimed  that  defendant  in  error 
is  responsible.  The  negligence  which  de- 
fendant in  error  is  alleged  to  have  itself 
committed,  is  as  follows:  1.  It  failed  to 
furnish  any  suitable  or  safe  room,  place, 
or  receptacle  in  which  the  mail  could  be 
safely  or  securely  kept,  under  lock  and  key 
or  other  secure  fastening.  2.  It  failed  to 
place  and  keep  in  charge  of  said  mail  sack  a 
competent  and  vigilant  employee.  3.  In  vio- 
lation of  law,  it  did  place  in  charge  of  said 
mail  sack  one  of  its  employees  who  had  not 
been  sworn  into  the  postal  service  as  re- 
quired by  law. 

If  defendant  in  error  is  held  to  be  ex- 
empt from  liability,  under  the  rule  of  re- 
spondeat superior,  as  to  its  employee,  the 
night  operator  at  Harvey,  it  is  neverthe- 
less certain  that  defendant  is  responsible  for 
any  injury  caused  by  its  own  negligence. 

The  liability  of  the  carrier  as  such  ends 
with  the  delivery  of  the  goods  to  the  con- 
signee or  owner,  or  with  their  deposit  in  a 
reasonably  safe  warehouse  after  the  con- 
signee has  had  a  reasonable  time  in  which  to 
call  for  them  and  take  them  away. 

5  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  191. 

The  statutes  of  the  United  States  require 
a  delivery  of  mail  to  a  person  entitled  to  re- 
ceive it.  A  mere  abandonment,  or  quitting 
possession,  of  the  letter,  does  not  amount 
to  the  idea  of  delivery. 

Rotrning  v.  Goodchildy  3  Wils.  443,  2  W. 
Bl.  906;  5  Am.  &  Eng.  Enc.  Law,  2d  ed.  p. 
268. 

When  a  carrier  is  required  by  law  or  by 
special  contract  to  deliver  goods  at  a  partic- 
ular place,  its  liability  as  a  carrier  contin- 
ues until  the  goods  have  been  delivered  at 
that  place. 

Chicago  d  N.  W.  R.  Co.  v.  Sawyer,  69  111. 
285,  18  Am.  Rep.  613;  Vincent  v.  Chicago 
d  A.  R.  Co.  49  III.  33;  Moore  v.  Michigan 
C.  R.  Co.  3  Mich.  23. 

The  carrier  must  exercise  a  proper  super- 
vision of  its  employees,  and  furnish  proper 
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appliances  for  the  safe  conduct  of  the  prop- 
erty carried. 

Rowning  v.  Ooodohild,  3  Wils.  443,  2  W. 
Bl.  906;  Whitfield  v.  Despencer,  2  Cowp. 
754;  Dunlop  v.  Munroe,  7  Cranch,  242,  3 
L.  ed.  329;  Bishop  v.  Williamson,  11  Me. 
495 ;  Bohroyer  v.  Lynch,  8  Watts,  453 ;  Con- 
well  V.  Voorhees,  13  Ohio,  523,  42  Am.  Dec. 
206 ;  Christy  v.  Smith,  23  Vt.  663 ;  Ford  v. 
Parker,  4  Ohio  St.  576;  Fitzgerald  v.  Bur- 
rill,  106  Mass.  446;  Shaw  v.  Chicago  d  G. 
T.  R.  Co,  123  Mich.  629,  49  L.  R.  A.  308,  81 
Am.  St.  Rep.  230,  82  N.  W.  620;  Hall  v. 
Mansou,  90  Iowa,  590,  58  N.  W.  881;  1 
Thomp.  Neg.  2d  ed.  1901,  p.  9,  §  8;  Story, 
Bailments,  §  15;  Joslyn  v.  King,  27  Neb.  38, 
4  L.  R.  A.  457,  20  Am.  St.  Rep.  656,  42  N. 
W.  756. 

As  a  carrier  of  freight,  a  railroad  com- 
pany is  bound  to  furnish  sufficient  facili- 
ties for  the  reasonably  prompt  transporta- 
tion of  goods  tendered  for  carriage. 

5  Am.  &  Eng.  Enc.  Law,  2d  ed.  pp.  167, 
175,  192,  258,  title.  Carrier  of  goods;  Cobb 
V.  Illinois  C.  R.  Co.  38  Iowa,  623;  5  Am. 
&  Eng.  Enc.  Law,  2d  ed.  p.  430,  title,  Car- 
rier of  Uve  stock;  Chicago,  St,  L,  d  N,  0, 
R.  Co,  V.  Moss,  60  Miss.  1003,  45  Am.  Rep. 
428;  Beard  v.  lllincris  C.  R,  Co.  19  Iowa, 
520,  7  L.  R.  A.  280,  18  Am.  St.  Rep.  381, 
44  N.  W.  800. 

If  an  agent,  by  his  wilful  act  or  by  his 
negligent  conduct  inflicts  an  injury  upon  a 
.  third  person,  he  is  liable  to  that  third  per- 
son in  the  same  manner  as  though  he  were 
not  an  agent.  Tliis  obligation  is  not  one 
which  grows  out  of  his  relation  as  an  agent, 
but  one  which  the  law  imposes  upon  every 
responsible  member  of  society. 

Mechem,  Agency,  §  540 ;  Mayer  y.  Thomp- 
son-Hutchison Bldg.  Co.  104  Ala.  611,  28 
L.  R.  A.  433,  63  Am.  St.  Rep.  88,  16  So. 
620;  Bavrd  v.  Shipman,  132  111.  16,  7  L.  R. 
A.  128,  22  Am.  St.  Rep.  504,  23  N.  E.  384; 
Camphell  v.  Portland, Sugar  Co.  62  Me.  552, 
16  Am.  Rep.  503. 

Public  officers  having  ministerial  duties 
to  perform,  in  which  private  individuals 
have  a  direct  interest,  are  liable  to  such  in- 
^iividuals  for  any  injury  sustained  by  them 
i  n  conseqiiience  of  the  failure  to  perform  such 
duties. 

Stephenson  v.  Monmouth  Min.  d  Mfg.  Co. 
28  C.  C.  A.  292,  54  U.  S.  App.  499,  84  Fed. 
114. 

Where  the  law  absolutely  requires  a  min- 
isterial act  to  be  done  by  a  public  officer, 
which  he  fails  to  perform,  such  public  offi- 
cer is  liable  to  respond  in  damages. 

Amy  V.  Barkholdcr,  11  Wall.  136,  20  L„ 
ed.  101;  Farr  v.  Thomson,  11  Wall.  139,  20 
L.  ed.  102;  Sawyer  v.  Corse,  17  Gratt.  230, 
09  Am.  Dec.  445;  Wilson  v.  New  York,  1 
Denio.  699,  43  Am.  Dec.  719;  Goetcheus  v. 
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Matthetcsoii,  61  N.  Y.  420;  Teall  v.  Felton, 
1  N.  Y.  537,  49  Am.  Dee.  352 ;  Bassett  v. 
Fish,  12  Hun,  209;  Piercy  v.  Averill,  37 
Hun,  360;  Bennett  v.  Whitney,  94  N.  Y. 
302;  Jenner  v.  Joliffe,  9  Johns.  381;  Adait 
V.  Brady,  4  Hill,  630,  40  Am.  Dec.  305; 
Baynsford  v.  Phelps,  43  Mich.  344,  38  Am. 
Rep.  189,  5  N.  W.  403;  Rounds  v.  Mansfield, 
38  Me.  586 ;  Maancell  v.  Pike,  2  Me.  8 ;  Rich- 
mond  V.  Long,  17  Gratt.  375,  94  Am.  Dec. 
461 ;  Seyholt  v.  New  York,  L.  B.  A  W,  R,  Co. 
96  N.  Y.  563,  47  Am.  Rep.  75;  Osborne  v. 
Morgan,  130  Mass.  102»  39  Am.  Rep.  437; 
Nowell  V.  Wright,  3  Allen,  169,  80  Am.  Dec. 
62;  Bell  v.  Josselyn,  3  Gray,  309,  63  Am. 
Dec.  741 ;  Horner  v.  Lawrence,  37  N.  J.  L. 
46;  Harriman  v.  Stoioe,  57  Mo.  93;  Martin 
V.  Benoist,  20  Mo.  App.  266;  Ellis  v.  Mc- 
Vaughton,  76  Mich.  237,  15  Am.  St.  Rep. 
308,  42  N.  W.  1113;  Oreenberg  v.  Whitcomb 
Lumber  Co,  90  Wis.  225,  28  b.  R.  A.  439, 
48  Am.  St.  Rep.  911,  63  N.  W.  93. 

When  a  person  puts  another  in  his  place 
to  do  certain  acts  in  his  absence,  he  neces- 
sarily leaves  him  to  determine  for  himself, 
according  to'  his  judgment  and  discretion, 
according  to  circumstances  and  exigencies 
that  may  arise,  when  and  how  the  act  is  to 
be  done,  and  trusts  him  for  its  proper  execu- 
tion; consequently  he  (the  master)  is  an- 
swerable for  the  wrongful  execution  of  the 
acts  either  in  the  manner  or  occasion  of  do- 
ing it,  provided  it  is  done  bona  fide  in  the 
prosecution  of  his  business. 

Wood,  Mast.  &  S.  §  288 ;  Philadelphia  d 
R.  R.  Co.  V.  Derby,  14  How.  484,  14  L.  ed. 
608 ;  Bolan  v.  Williamson,  2  Bay,  551 ;  Rats- 
ler  V.  Olirer,  97  Ala.  710,  38  Am.  St.  Rep. 
213,  12  So.  238. 

Mr.  Alfred  H.  Brleht,  for  defendant  in 
error : 

The  contractor  was  a  public  agent,  and  as 
such  not  liable,  except  for  his  own  neglect. 

Conwell  V.  Voorhees,  13  Ohio  St.  523,  42 
Am.  Dec.  206;  Hutchins  v.  Brackett,  22  N. 
H.  252,  53  Am.  Dec.  248 ;  Robertson  v.  8ich- 
el,  127  U.  S.  508,  32  L.  ed.  203,  8  Sup.  Ct. 
Rep.  1286. 

The  postmaster  is  charged,  by  reason  of 
his  official  position,  to  perform  certain  du- 
ties to  the  public,  and,  if  he  fails  through 
his  negligence,  and  a  loss  occurs,  he  is  lia- 
ble. 

1  Shearm.  &  Redf.  Neg.  §  321;  Angell, 
Carr.  If  119;  Cooley,  Tortfl,  p.  458,  2d  ed. 
391 ;  Teall  v.  Felton,  1  N.  Y.  537,  49  Am. 
Dec.  352,  Affirmed  in  12  How.  284,  13  L.  ed. 
990. 

But  postmasters  are  not  liable  for  the 
negligence  of  assistants  and  clerks. 

Keenan  v.  Southworth,  110  Mass.  474,  14 
Am.    Rep.    613;    Wiggins   v.    Hathaway,    6 
Barb.  632;   Christy  v.  Smith,  23  Vt.  663; 
Bolan  V.  Williamson,  2  Bay,  551. 
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There  is  no  law  requiring  this  railway 
company  to  carry  the  mail.  The  duty,  there- 
fore, to  carry  is  one  arising  out  of  contract, 
and  not  one  imposed  by  law. 

If  it  is  true  that  the  defendant  was  not 
a  public  agent  in  the  performance  of  a  pub- 
lic duty,  answerable  only  for  its  own  neg- 
ligence, then  it  was  acting  purely  in  a  con- 
tract relation  with  the  govcemment,  and  an- 
swerable to  the  government  alone  for  any 
breach  of  that  contract, — certainly  not  to 
the  plaintiff,  who  stands  in  no  relation  of 
privity  to  it. 

Britton  v.  Oreen  Bay  d  Ft,  H.  Waterworks 
Co.  81  Wis.  48,  29  Am.  St.  Rep.  856,  51  N. 
W.  84. 

Carlaad,  District  Judge,  delivered  the 
opinion  of  the  court: 

This  case  presents  but  one  question  for 
our  consideration,  and  that  is  whether  or 
not  the  defendant  in  error  is  liable  to  the 
plaintiff  in  error  upon  the  facts  stated. 

No  Federal  decision  is  called  to  our  at- 
tention, and  we  are  unable  to  find  any,  par- 
allel to  the  case  at  bar.  There  are,  how- 
ever, well-settled  principles  of  law  which  we 
believe  must  determine  the  case.  It  is 
claimed  by  plaintiff  in  error  that  it  is  al- 
leged in  the  complaint,  and  admitted  by 
the  demurrer,  that  defendant  in  error  had 
no  contract  relation  with  the  United  States 
in  pursuance  of  which  it  carried  the  mail 
between  Minneapolis,  Minnesota,  and  Har- 
vey, North  Dakota;  that  the  duty  to  carry 
the  mail  safely  was  imposed  upon  defendant 
in  error  by  the  Constitution  and  laws  of 
the  United  States;  and  that,  this  duty  be- 
ing imposed  by  law,  any  person  injured  by 
a  violation  thereof  would  have  his  remedy. 
If  we  correctly  understand  counsel,  it  is 
argued  that  there  was  no  contract  relation 
between  the  defendant  in  error  and  the  Unit- 
ed States,  in  order  to  avoid  the  objection 
that  plaintiff  in  error  stands  in  no  such 
relation  to  that  contract  as  would  enable 
it  to  maintain  an  action  for  a  breach  there- 
of. In  the  view  we  take  of  the  case,  how- 
ever, we  do  not  see  how  it  makes  any  dif- 
ference whether  defendant  in  error  was  car- 
rying the  mail  under  and  by  virtue  of  a 
contract  with  the  United  States,  or  whether 
that  duty  was  imposed  by  the  Constitution 
and  laws  thereof;  in  either  event  it  was  a 
public  agent  of  the  United  States,  and  its 
liability  must  be  determined  accordingly. 
The  defendant  in  error,  in  regard  to  its 
liability  for  the  loss  of  the  money,  was  in 
no  sense  a  common  carrier.  As  was  said  in 
the  case  of  Central  R.  d  Bkg.  Co.  v.  Lamp- 
ley,  76  Ala.  357,  52  Am.  Rep.  334:  "Be- 
tween a  contractor  for  carrying  the  public 
mails  and  the  sender  of  letters,  there  is 
no  privity  of  contract,  and  the  contractor 
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has  no  right  to  and  receives  no  remuneration 
from  the  sender.  The  government  under- 
takes the  transmission  of  the  mails,  and 
receives  pay  therefor  by  the  postage  charged. 
The  contractor's  contract  is  with  the  gov- 
ernment, and  by  it  his  compensation  is  paid. 
He  owes  a  duty,  not  to  the  sender  of  the 
letters  as  an  individual,  but  to  the  integral 
public,  springing  from  his  agreement  to 
carry  the  mails.  The  public  mail  is  not 
the  proper  subject  of  a  common  carrier's 
charge,  and  the  extraordinary  responsibil- 
ity attached  by  law  to  such  employment 
does  not  attach  to  a  mail  contractor.  He 
does  not  become  an  insurer  of  the  safe  trans- 
portation of  mail  matter;  the  extent  of  his 
liability  is  the  same  as  that  of  a  bailee  for 
hire.  The  railroad  company  was  not  trans- 
formed into  a  common  carrier  as  to  the 
mails  because,  being  engaged  in  the  regular 
business  of  transporting  goods  for  the  pub- 
lic, it  was,  at  the  same  time,  carrying  the 
mails  by  direction  and  employment  of  the 
proper  department  of  the  government.  The 
occupation  of  the  company  was  of  a  dual 
character.  It  was  acting  in  two  capacities, 
created  and  regulated  by  separate  and  dis- 
tinct contracts  and  employments.  The  lia- 
bility of  the  defendant  cannot,  therefore, 
be  determined  by  the  rules  governing  the  re- 
sponsibility of  a  common  carrier." 

It  seems  clear  to  us  that  defendant  in 
error  was  a  public  agent  of  the  United 
States  in  relation  to  carrying  the  mail,  for 
the  reason  that  the  Constitution  of  the  Unit- 
ed States  conferred  upon  it  the  power  to 
establish  postoffices  and  postroads,  and  this 
power  was  granted  by  the  people  as  one  of 
the  sovereign  powers,  to  be  exercised  by  the 
general  government  exclusively.  By  virtue 
of  this  grant  of  power,  the  United  States  has 
always,  through  its  Fostoffioe  Department, 
assumed  the  exclusive  charge  of  the  carriage 
and  delivery  of  the  mail  for  the  benefit  of 
all  the  people.  In  doing  so,  the  United 
States  is  beyond  question  engaged  in  the 
discharge  of  a  governmental  function.  All 
persons  or  corporations  who  are  engaged  in 
the  carriage  or  delivery  of  the  mail  by  the 
authority  of  the  United  States,  conferred  by 
contract  or  general  laws,  are  but  the  instru- 
ments used  by  it  to  discharge  this  func 
tion.  As  a  practical  illustration  as  to 
whether  the  defendant  in  error  was  engaged 
in  the  discharge  of  a  governmental  function, 
let  us  suppose  that  some  person  had  at- 
tempted to  obstruct  the  carriage  and  de- 
livery of  this  mail  sack,  which  contained 
the  money  in  controversy,  at  the  post  office 
at  Harvey,  North  Dakota,  while  it  was  in 
possession  of  defendant  in  error.  Would 
not  the  person  be  liable  to  punishment  un- 
der the  penal  laws  of  the  United  States? 
Beyond  question  he  would.  From  whence 
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springs  the  power  of  the  United  States  to 
punish  such  an  act?  It  springs  from  the 
authority  that  all  governments  possess  of 
punishing  the  person  who  obstructs  that 
government  in  the  lawful  discharge  of  its 
duty.  It  now  becomes  necessary  to  ascer- 
tain what  the  liabilities  of  public  agents 
are,  and  upon  this  question  there  seems  to 
be  little,  if  any,  conflict  of  authority.  A 
public  officer  or  agent,  provided  he  has  ex- 
ercised ordinary  care  to  select  competent 
subordinates,  is  not  responsible  for  the  mis- 
feasances or  positive  wrongs,  or  for  the  non- 
feasances, or  negligences  or  omissions  of 
duty,  of  the  subagents  or  servants,  or  other 
persons  properly  employed  by  or  under  him 
in  the  discharge  of  his  official  duties.  Boh- 
ertson  v.  Sichel,  127  U.  S.  607,  32  L.  ed.  203, 
8  Sup.  Ct.  Rep.  1286;  Story,  Agency,  §  319. 
In  reference  to  the  Postoffice  Department, 
it  has  been  uniformly  held  that  the  Post- 
master General,  the  deputy  postmasters,  and 
their  assistants  and  clerks  appointed  and 
sworn  as  required  by  law,  are  public  offi- 
cers, each  of  whom  is  responsible  for  his  own 
negligence  only,  and  not  for  that  of  any 
of  the  others,  although  selected  by  him  and 
subject  to  his  orders.  Lane  v.  Cotton*  \ 
Ld.  Raym.  646;  Whitfield  v.  Le  Despencer, 
2  Cowp.  764;  Dunlop  v.  Monroe,  7  Cranch, 
242,  3  L.  ed.  329;  Sohroyer  v.  Lynch,  8 
Watts,  453;  Bishop  v.  Williamson,  11  Me. 
495;  Uutchins  v.  Brackett,  22  N.  H.  252, 
53  Am.  Dec.  248;  Conwell  v.  Voorhees,  13 
Ohio,  523,  42  Am.  Dec.  206;  Story,  Bail- 
ments, §§  462,  463;  Robertson  v.  Siohel, 
127  U.  S.  507,  32  L.  ed.  203,  8  Sup.  Ct.  Rep. 
1286.  The  same  doctrine  has  been  extended 
or  applied  to  mail  contractors  by  the  cases 
of  Conwell  v.  Voorhees,  13  Ohio,  623,  42 
Am.  Dec.  206;  Hutchins  v.  Brackett,  22  N. 
H.  252,  63  Am.  Dec.  248;  Foster  v.  Metis, 
55  Miss.  77,  30  Am.  Rep.  604.  The  courts 
however,  refused  to  extend  the  rule  to  mail 
contractors  in  the  cases  of  Central  R.  d  Bkg, 
Co.  V.  Lampley,  76  Ala.  357,  62  Am.  Rep. 
334;  and  Satoyer  v.  Corse,  17  Gratt.  230,  99 
Am.  Dec.  445.  The  Alabama  court  adopted 
and  followed  the  reasoning  of  the  Virginia 
court.  The  reasoning  of  the  cases  cited  is 
illustrated  by  the  following  language  taken 
from  the  opinion  in  Central  R.  d  Bkg,  Co, 
V.  Lampley :  "The  contractor,  being  the  per- 
son who  contracts  with  and  is  paid  by  the 
government,  and  who  gives  a  guaranty  for 
the  faithful  discharge  of  the  service,  is  the 
public  agent  if  such  contract  constitutes  an 
agency.  He  is  the  one  directly  responsible 
to  and  witli  whom  the  government  deals. 
He  employs  his  own  carriers,  who  are  paid 
by  him,  and  who  are  not  known  to  the 
government  other  than  as  his.  employees. 
As  to  civil  responsibility,  the  contractoit 
stands  between  the  carrier  and  the  governs 
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ment,  although,  for  the  purpose  of  public 
security,  an  oath  may  be  required  of  the 
carrier,  and  penalties  imposed  for  violations 
of  the  laws  of  the  postal  service.  In  a 
sense  the  carrier  may  be  said  to  do  work  for 
the  goveiTiment,  not  as  an  agent,  but  as 
one  employed  by  the  contractor,  in  his  own 
name,  for  his  individual  benefit,  and  on  his 
personal  responsibility,  as  necessary  help 
to  do  the  service  which  he  has  contracted  to 
do.  Laborers  employed  by  a  contractor  for 
the  construction  of  naval  vessels,  or  for 
the  erection  of  public  buildings,  may  in 
the  same  sense  be  said  to  do  wofk  for  the 
government,  but  they  are  not  public  labor- 
ers. We  approve  and  adopt  the  legal  prop- 
ositions as  to  the  liability  of  a  contractor, 
maintained  and  asserted  in  Bavoyer  v.  Corse, 
17  Gratt.  230,  99  Am.  Dec.  445." 

This  reasoning  would  make  the  defend 
ant  in  error  a  public  agent,  but  would  deny 
that  position  to  the  agent  at  Harvey;  the 
subordinate  agent  of  the  defendant  in  error 
being  what  is  called  a  carrier  in  the  opin- 
ion under  consideration.  We  (fo  not  think 
that  the  comparison  between  a  laborer  em- 
ployed by  a  contractor  for  the  construction 
of  naval  vessels  or  for  the  erection  of  pub- 
lic buildings  an  apt  one.  The  United  State? 
in  building  a  public  building,  or  in  con- 
structing a  naval  vessel  through  a  con- 
tractor, is  not  exercising  sovereign  power, 
or  engaged  in  a  purely  governmental  func- 
tion. It  is  acting  in  its  purely  private  or 
business  capacity.  Anyone  possessed  of  suf- 
ficient means  may  construct  a  vessel  or 
build  a  building.  The  United  States  only 
can  carry  the  mail.  Hence  we  believe  that 
the  character  of  the  service  in  which  the 
agent  is  engaged  must  determine  in  the  case 
at  bar  as  to  whether  the  subordinate  agents 
of  the  defendant  in  error,  in  so  far  as  they 
were  engaged  in  carrying  the  mail,  were  or 
were  not  public  agents.  Let  us  now  apply 
the  principles  of  law  which,  in  our  opinion, 
are  controlling,  to  the  facts  in  this  case. 
There  is  nothing  alleged  in  the  complaint 
that  would  connect  the  defendant  in  error 
personally  with  the  wrong  complained  of; 
that  is,  there  is  no  allegation  that  any  offi- 
cer of  the  defendant  in  error  whose  act  or 
omission  the  court  would  be  bound  to  hold 
was  the  act  or  omission  of  defendant  in 
error  did  any  act,  or  omitted  to  do  any  act, 
which  caused  the  loss  of  the  mail.  There 
is  no  allegation  that  the  defendant  in  error 
did  not  exercise  ordinary  care  in  the  selec- 
tion of  competent  persons  to  handle  the 
mail  after  it  reached  Harvey.  »The  allega- 
tion of  the  complaint  in  regard  to  the 
agent  at  Harvey  is  as  follows:  "That  up- 
on the  arrival  of  defendant's  said  train  and 
postal  car  at  said  town  of  Harvey,  North 
Dakota,  said  railway  mail  clerk  or  other 
65  L.  R.  A. 


postal  official,  between  11  and  12  o'clock  of 
said  night,  delivered  said  mail  sack,  duly 
locked,  together  with  said  registered  pack- 
age of  currency  therein  contained,  to  one 
James  Magson,  the  night  station  agent  or 
night  operator  of  defendant  at  said  town  of 
Harvey;  that  said  night  station  agent  or 
night  operator  was  not  sworn  as  an  official 
or  employee  of  the  Postoffice  Department 
of  the  United  States  government  as  required 
by  law,  but  was  then  and  there  employed 
and  duly  authorized  by  the  defendant  to  re- 
ceive and  take  charge  of  all  mail  matter  re- 
ceived over  defendant's  said  line  of  rail- 
way at  said  town  of  Harvey,  including  the 
mail  sack  or  mail  pouch  containing  said 
package  of  currency,  and  to  deposit  same  in 
defendant's  depot  at  Harvey,  North  Da- 
kota, and  did  so  receive,  take  charge  of, 
and  deposit  said  mail  sack  or  mail  pouch." 
The  fact  that  Magson  was  not  sworn  is 
nbt  controlling,  for^  if  the  defendant  in 
error,  in  its  business  in  carrying  the  mail, 
was  a  public  agent^  then  it  was  responsible 
for  its  own  negligence  only,  and  not  for 
the  negligence  of  its  servants  engaged  in 
the  same  business.  If  the  defendant  in 
error  was  a  person,  this  case  would  be 
plain.  The  apparent  difficulty  arises  from 
separating  the  negligence  of  defendant  in 
error  from  the  negligence  of  its  subordi- 
nate agent  arising  from  the  fact  that  a  cor- 
poration must  perform  all  its  acts  through 
agents.  We  think,  however,  that  there  is  a 
well-defined  distinction  with  reference  to 
its  duties  as  a  carrier  of  the  mail.  To  il- 
lustrate: Supposing  the  agent  Magson  had 
left  the  mail  sack  on  the  depot  platform, 
and  by  reason  thereof  the  same  had  been 
stolen.  This,  in  the  absence  of  any  showing 
that  defendant  in  error  had  not  used  proper 
care  in  the  selection  of  Magson  as  its  agent, 
would  have  been  the  negligence  of  Magson, 
for  which  he  would  have  been  liable,  but  it 
would  not  have  been  the  negligence  of  de- 
fendant in  error.  If,  however,  some  officer 
of  defendant  in  error  who  stood  in  such  a 
relation  to  the  company  that  his  negligence 
would  be  its  negligence  should  negligently 
do  some  act  whereby  a  loss  occurred  from 
the  mail,  then  defendant  in  error  would  be 
liable;.  Let  us  now  examine  the  acts  of  neg- 
ligence alleged.  Section  713  of  the  postal 
regulations  of  1893,  set  out  in  the  com- 
plaint, determined  the  duty  of  defendant 
in  error  in  relation  to  the  mail  sack  after  its 
receipt  by  Magson.  The  regulation  is  as 
follows:  "The  railroad  company  will  also 
be  required  to  take  the  mails  from  and 
deliver  them  into  all  intermediate  postoffices 
and  postal  stations  located  not  more  than 
80  rods  from  the  nearest  railroad  station  at 
which  the  company  has  an  agent  or  other 
representative  employed." 


1903.      BiLNKERS'  MUT.   CASUALTY  Co.  V.   MINNEAPOLIS,   St.  P.  &  S.  S.  M.  R.   Co.         407 


Whatever  duty  this  regulation  imposed 
upon  defendant  in  error  must  be  determined 
from  the  regulation  itself.  The  demurrer 
admits  the  existence  of  the  regulation,  not 
the  pleader's  opinion  or  legal  conclusion  of 
its  effect.  It  simply  made  it  the  duty  of 
defendant  in  eiTor  to  deliver  the  mail  sack 
at  the  postoffice.  There  is  no  allegation 
that  the  mail  sack  was  not  delivered  at  the 
postoffice,  but,  that,  after  it  was  delivered  to 
Magson,  some  person  unknown  to  the  plead- 
er opened  the  mail  sack,  and  abstracted  the 
package  of  money  in  controversy.  We  know 
nothing  about  the  facts  connected  with  the 
loss  of  the  money  except  what  is  alleged  in 
the  complaint,  and  in  the  discussion  of  the 
case  we  of  course  disclaim  any  intention  of 
reUecting  on  the  character  of  anyone.  The 
allegations  of  the  complaint  are  entirely 
consistent  with  the  theory  that  Magson  stole 
the  money.  If  so,  in  the  absence  of  any  al- 
legation of  negligence  of  defendant  in  error 
in  employing  him,  there  is  no  evidence  of 
negligence  that  would  charge  the  defendant 
in  error,  as  all  the  precautions  that  it  is 
alleged  would  have  prevented  the  theft 
would  not  have  prevailed  against  Magson, 


for  by  the  act  of  the  postal  clerk  and  de- 
fendant in  error  the  custody  of  the  mail 
sack  was  delivered  to  him.  Mere  proof  that 
the  package  of  money  was  stolen,  no  matter 
by  whom,  creates  no  liability  against  defend- 
ant in  error,  unless  its  own  negligence  was 
the  direct  cause  of  the  larceny,  as  contrar 
distinguished  from  the  negligence  of  its 
agent  at  Harvey.  We  are  not  informed  by 
the  record  as  to  what  was  done  with  the 
mail  sack  after  Magson  deposited  the  same 
in  defendant  in  error's  depot,  or  what  be- 
came of  it  afterwards.  We  are  satisfied, 
however,  that,  if  the  negligence  of  anyone  di- 
rectly contributed  to  the  larceny,  it  was  the 
negligence  of  Magson,  for  whose  negligence 
in  the  matter  of  carrying  the  mail  the  de- 
fendant in  error  is  not  liable. 

The  judgment  beloto  must  he  affirmed, 
and  it  is  so  ordered. 

Petition  for  writ  of  certiorari  denied  by 
Supreme  Court  of  United  States  December 
22,   1902. 

Writ  of  error  dismissed  by  Supreme  Court 
of  United  States  February  23,  1904. 


IDAHO  SUPREME  COURT. 


W.  P.  HARD,  Appt., 

V. 

BOISfi  CITY  IRRIGATION  &  LAND  COM- 
PANY, Reapt, 


(. 


.Idaho. 


.) 


*1.  Users  of  -vrater  from  a  dltcli  or  can- 
al acquire  such  a  property  right  as  they  may 
transfer  to  other  lands  under  such  ditch  or 
canal. 

2.  They  may  also  sell  and  transfer  ilie 
right  to  use  sucli  craters,  and  the  pur- 
chaser may  transfer  it  to  other  lands  under 
the  ditch  or  canal,  so  long  as  the  change  of 
the  place  does  not  interfere  with  the  rights 
of  others. 

(aulUvan,  Oh.  J.,  dissents.) 

(February  10,  1904.) 

*Headnote8  by   Stockslaobb,  J. 


NOTB. — 2'ransfer  of  right  to  use  water  for  irri- 
gation. 

I.  Of  right  acquired  by  appropriation,  407. 
n.  Of  rii'ht  in  ditch,  409. 
III.  May  pass  by  conveyance  of  land,  409. 
IV.  Method  of  transfer,  412. 

I.  Of  right  acquired  by  appropriation. 

The  right  acquired  by  a  valid  appropriation 
Of   water   for   the   purpose   of   irrigation    Is   a 
property  right.    Farnham,  Waters,  |  641. 
Go  L.  R.  A. 


APPEAL  by  plaintiff  from  a  judgment  of 
the  district  court  for  Ada  County  in 
favor  of  defendant  in  an  action  brought  to 
compel  it  to  deliver  water  to  him  for  irri- 
gation purposes.    Reversed. 

The  facts  are  stated  in  the  opinions. 

Mr.  Hveh  E.  MeEIroy  for  appellant. 

Messrs.  Wood  Sc  Wilson^  for  respond- 
ent: 

Our  courts  have  persistently  refused  to 
recognize  the  water  right  as  a  property 
right,  for  which  compensation  might  be 
exacted  by  the  canal  company.  It  is  ap- 
parent from  the  entire  framework  of  our 
irrigation  system  that  it  is  not  intended  that 
the  right  to  the  use  of  water  may  be  con- 
veyed from  hand  to  hand  as  a  property 
right;  but  the  same  must  necessarily  be  con- 
sidered as  the  complement  of,  and  appur- 
tenant only  to,  the  tract  of  land  where  used. 


To  acquire  such  right,  however,  it  is  neces- 
sary that  the  water  should  be  put  to  some  bene- 
ficial use,  and,  in  order  to  do  this,  it  Is  neces- 
sary to  own  or  have  an  Interest  in  a  parcel  of 
land  where  such  beneficial  ase  may  be  made,  or 
intend  to  devote  the  water  to  the  use  of  prop- 
erty owners.  Therefore,  it  may  be  said  that, 
in  a  sense,  the  water  right  is  an  incident  of,  or 
adjunct  to,  the  land.  The  water  right  is  not, 
however,  so  far  a  parcel  of  the  particular  land 
to  which  it  is  first  applied  that  it  cannot  be 
changed  so  as  to  benefit  other  land,  for  the  place 
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The  canal  company  is  more  than  a  com- 
mon carrier  for  the  landowner.  It  is  the 
original  appropriator  of  the  water, — ^it  is 
the  owner  of  the  diversion  works  and  con- 
duit for  the  conveyance  of  the  water. 

Civil  Code,  §§  2583,  2687;  Wilterding  v. 
Cfreen,  4  Idaho,  773,  46  Pac.  137;  Strickler 
V.  Colorado  Springs,  16  Colo.  61,  26  Am.  St. 
Rep.  246,  26  Pac.  313;  Knowles  v.  Clear 
Creek,  P.  River  Mill  d  Ditoh  Co.  18  Colo. 
209,  32  Pac.  279. 

On  petition  for  rehewring. 

The  rental  water  right  acquired  under  the 
Constitution  created  no  property  right  which 
could  be  set  up  as  a  basis  of  jurisdiction  in 
a  suit  in  the  United  States  court. 

Beardsly  v.  Boiai  City  Irrig.  ds  Tjand  Co. 
(U.  S.  C.  C). 


St€H)kalacMF»  J*)  delivered  the  opinion  of 
the  court: 

This  action  was  brought  to  compel  the  re- 
spondent, the  Boisd  City  Irrigation  &  Land 
Company,  a  corporation,  to  change  the  point 
of  diversion  of,  and  deliver  to  the  appellant, 
If  cubic  feet  of  water  per  second  of  time, 
for  the  irrigation  of  certain  lands  of  appel- 
lant, the  right  to  the  use  of  which  appellant 
claims  to  have  purchased  from  one  who  had 
formerly  leased  or  rented  it  of  respondent, 
and  had  used  it  upon  certain  land  under 
respondent's  canal,  which  was  a  different 
tract  from  that  upon  which  appellant  in- 
tended to  use  it.  It  is  alleged  in  the  amend- 
ed complaint  that  the  Bois6  City  Irrigation 
&  Land  Company  was  duly  organized  and 
doing  business  in  the  state;  that  it  is  the 


of  use  may  be  shifted  at  will  so  long  as  the 
vested  rights  of  other  persons  are  not  inter- 
fered with.  See  note  to  McGiiire  v.  Brown,  80 
L.   R.  A.  384. 

The  question  then  arises  as  to  how  far  the 
use  of  the  water  may  be  shifted  to  the  land  of 
a  stranger  by  a  sale  of  the  water  right  to  him. 
There  seems  to  be  no  question  that  one  who  has 
acquired  a  water  right  by  appropriation  may 
sell  and  transfer  It  the  same  as  he  could  any 
other  species  of  property. 

In  Nevada  Ditch  Co.  v.  Bennett,  80  Or.  69, 
60  Am.  St  Rep.  777,  45  Pac.  472,  it  is  said  that 
a  sale  or  transfer  of  the  whole  or  part  of  an  ap- 
propriation of  water  may  be  made  after  the 
appropriation  is  completed,  either  in  connection 
with,  or  separate  and  apart  from,  the  land ;  and 
the  purchaser  may  use  it  for  an  entirely  dis- 
tinct purpose. 

And  the  same  rule  was  followed  in  connec- 
tion with  Strickler  v.  Colorado  Springs,  16  Colo. 
61,  25  Am.  St  Rep.  245,  26  Pac.  813,  and 
Middle  Creek  Ditch  Co.  v.  Henry,  15  Mont. 
558,  39  Pac.  1054,  the  court  In  the  former  case 
saying :  A  priority  to  the  use  of  water  for  ir- 
rigation is  a  property  right,  and  may  be  sold 
and  transferred  separately  from  the  land  in 
connection  with  which  the  right  ripened,  the 
sole  limitation  being  that  the  rights  of  others 
shall  not  be  injuriously  alfected  by  such  trans- 
fer. 

A  water  right,  even  though  it  may  be  appur- 
tenant to  land,  is  the  subject  of  property,  and 
may  be  conveyed  with  or  without  the  land.  Crip- 
pen  V.  Comstock  (Colo.  App.)  66  Pac.  1074. 

Although  a  water  right  may  be  appurtenant 
to  the  laud  on  which  it  was  used,  it  is  the 
subject  of  property,  and  may  be  transferred 
either  with  or  without  the  land.  Amett  v. 
Linhart,  21  Colo.  188,  40  Pac.  355. 

One  settling  on  a  public  domain  may  ac- 
quire a  right  to  the  use  of  water  for  the  irri- 
gation of  the  land  taken  by  him ;  and  he  may 
sell  such  right  independent  of  the  land;  or,  in 
case  of  his  death,  such  right  may  descend  to  his 
heirs.    Hall  v.  Blackman  (Idaho)  68  Pac.  19. 

One  of  several  landowners  who  have  made  a 
common  appropriation  of  water  for  the  benefit 
of  all  the  lands  may  assign  his  share  of  the 
water  for  use  on  land  not  within  that  covered 
by  the  original  appropriation,  so  far  as  such 
use  will  not  prejudice  the  rights  of  the  other 
appropriators.  Biggs  v.  Utah  Irrigating  Ditch 
Co.  (Arls.)  64  Pac.  494. 
65  L.  R.  A. 


Owners  of  shares  in  water  appropriated  by 
several  landowners  for  irrigating  their  tracts 
of  land  are  estopped  from  contesting  the  right 
of  assignees  of  their  co-owners  to  use  the  water 
on  land  not  within  that  for  which  the  original 
appropriation  was  made,  after  the  diversion  to 
the  new  land  has  continued  for  from  eight  to 
sixteen  years,  and  large  sums  of  money  have 
been  expended  on  the  faith  of  the  diversion  In 
improvement,  cultivation,  and  betterment  Ibid. 

And  the  character  of  the  use  need  not  be 
preserved,  for  a  priority  acquired  to  the  use  of 
water  for  agricultural  purposes  may  be  trans- 
ferred to  a  city  for  city  purposes  provided  the 
rights  of  others  are  not  injured  thereby.  Strick- 
ler V.  Colorado  Springs,  16  Colo.  61,  25  Am. 
St  Rep.  245,  26  Pac.  313. 

But  one  who  has  acquired  a  prescriptive  right 
to  use  water  from  a  stream  for  the  purpose  of 
irrigation  cannot  sell  a  water  right  to  one  who 
Intends  to  pipe  It  beyond  the  watershed  of  the 
stream  for  furnishing  a  municipal  water  sup- 
ply, where  the  result  will  be  to  interfere  with 
the  rights  of  other  property  owners  in  the  wa- 
ter. South  California  Invest.  Co.  v.  Wllshlre 
(Cal.)   77  Pac,  767. 

The  sale  may  Include  all  of  the  right  to 
which  the  vendor  is  entitled,  or  it  may  be 
limited  to  a  portion  of  it ;  so  that  where  a  per- 
son has  the  right  to  use  the  water  of  a  stream 
by  virtue  of  prior  appropriation,  and  it  appears 
that  all  the  water  of  that  stream  is  necessary  to 
irrigate  his  land,  he  may  sell  a  portion  of  the 
water  actually  needed,  and  a  subsequent  paten- 
tee of  the  land  through  which  the  stream  flows 
has  no  ground  of  complaint.  Drake  v.  Ear- 
hart,  2  Idaho,  716,  23  Pac.  641. 

That  the  water  right  is  a  class  of  property  by 
Itself,  and  not  dependent  upon  the  ownership 
of  the  land  upon  which  the  water  is  applied 
while  the  right  is  being  acquired,  is  shown  by 
Hayes  v.  Buzard  (Mont.)  77  Pac.  423,  hold- 
ing that  rights  In  land  may  be  abandoned,  and 
the  water  right  retained. 

But  one  purchashig  Irrigating  rights  or  pri- 
orities from  riparian  owners  does  not  thereby 
acquire  the  preference  right  to  the  use  of  the 
water  which  his  grantor,  as  incident  to  his  ri- 
parian ownership,  made  use  of  for  domestic  pur- 
poses, the  right  to  which  is,  under  the  Colorado 
Constitution,  inseparable  from  such  ownership. 
Broadmoor  Dairy  &  Live  Stock  Co.  v.  Brook- 
side  Water  &  Improv.  Co.  24  Colo.  541,  62 
Pac.  792. 
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owner  of  and  managing  and  operating  a  cer- 
tain irrigation  canal,  together  with  a  water 
right  from  Bois^  river,  which  canal  is  com- 
monly known  as  the  ''Ridenbaugh  canal/' 
and  that  said  corporation  is  engaged  in  the 
business  of  distributing  water  for  the  irri- 
gation of  the  lands  under  said  canal,  charg- 
ing therefor  the  compensation  fixed  by  law ; 
that  the  appellant  is  the  owner  of  certain 
land  (describing  it)  situated  under  said 
canal;  that  said  land  is  arid  in  character, 
and  is  valueless  without  water  for  its  irri- 
gation; that  during  the  year  1902,  and  sev- 
eral years  prior  thereto,  one  Simpson  was  the 
owner  of  certain  land  under  said  canal,  and 
had  received  from  respondent  If  cubic  feet 
of  water  per  second  of  time  of  the  water 
diverted  from  Bois6  river  by  respondent's 


said  canal,  and  during  said  years,  to  the 
close  of  the  irrigation  season  of  1902,  said 
water  was  actually  used  by  said  Simpson 
for  the  irrigation  of  his  said  land ;  that  said 
Simpson  had  paid  in  full  therefor,  and  had 
the  right  to  demand  and  receive  said  amount 
of  water  from  respondent  upon  payment  of 
the  lawful  annual  charges  therefor;  that 
on  the  15th  day  of  December,  1902,  said 
Simpson  sold  and  conveyed  his  said  water 
right,  together  with  his  said  land  upon 
which  said  right  had  theretofore  been  used, 
to  three  persons  (naming  them)  ;  that  on 
December  27,  1902,  one  of  the  said  grantees, 
acting  for  himself  and  his  co-owners,  served 
upon  the  respondent  corporation  a  notice  in 
writing  that  he  desired  the  above-described 
1^  cubic  feet  of  water  per  second  of  time 


One  tenant  in  common  of  a  tract  of  land  and 
the  water  appropriated  for  nse  thereon  cannot 
transfer  a  greater  interest  In  the  water  than 
he  Assesses, — that  is,  his  undivided  share  in 
the  common  property.  Beers  v.  Sharpe  (Or.) 
75  Pac.  717. 

II.  Of  right  in  ditch. 

When  land  is  located  at  such  a  distance  from 
a  source  of  water  supply  that  the  cost  of  a 
conduit  to  bring  the  water  to  the  land  exceeds 
the  means  of  the  landowner,  he  may  nnite  with 
others  to  construct  the  ditch,  or  the  ditch  may 
become  the  subject  of  independent  enterprise  on 
the  part  of  one  who  undertakes  to  construct 
the  ditch  and  furnish  water  to  those  who  need 
it  In  such  cases  the  ditch  may,  to  a  certain  ex- 
tent, be  regarded  as  the  embodiment  of  the  wa- 
ter right,  80  that  a  conveyance  of  an  interest 
in  the  ditch  will  include  the  right  to  the  water. 
The  water  right  and  the  ditch  are,  however, 
distinct,  and  the  respective  rights  may  be  kept 
distinct  in  making  transfers  of  property  rights. 
See  Farnham,  Waters,  f  632. 

A  ditch  may  be  conveyed  reserving  the  water 
right,  or  the  water  right  may  be  conveyed  re- 
serving the  ditch.  Ada  County  Farmers'  Irrig. 
Co.  V.  Farmers'  Canal  Co.  5  Idaho,  793,  40  L. 
R.  A.  485,  51  Pac.  990;  Parke  v.  Boulware,  7 
Idaho,  490,  63  Pac.  1045 ;  Oppen lander  v.  Left 
Rand  Ditch  Co.  18  Colo.  142,  31  Pac.  834; 
Wold  V.  May,  10  Wash.  157,  38  Pac.  875. 

But  the  question  arises,  whether  there  is  any 
distinction  between  a  water  right  acquired 
through  connection  with  a  ditch  and  one  ac- 
quired directly  by  appropriation,  so  far  as  the 
right  to  transfer  it  independently  of  the  land 
on  which  it  Is  used  is  concerned.  Like  a  right 
acquired  directly  by  appropriation,  the  right  to 
take  water  from  a  ditch  depends  primarily  upon 
the  beneficial  use  of  the  water  upon  some  par- 
cel of  land. 

As  said  in  Slosser  v.  Salt  River  Valley  Canal 
Co.  (Ariz.)  65  Pac.  332.  A  right  to  water 
from  an  irrigation  company*s  ditch,  to  be  effec- 
tive, must  be  attached  to  and  pertain  to  a  par- 
ticular tract  of  land,  and  is  in  no  sense  a 
"floating"  right,  although  it  may  be  separable. 
Therefore,  so  long  as  a  water  right  is  attached 
to  a  particular  piece  of  land.  It  cannot  be  made 
to  do  duty  to  such  land,  and  as  well  to  other 
land  not  owned  or  possessed  by  such  water- 
right  holder,  at  the  will  or  option  of  the  holder 
of  the  latter. 
65  L.  R.  A. 


Whether  the  interest  in  the  ditch  depends 
upon  ownership  of  shares  in  a  water  company, 
or  upon  a  partnership  interest  in  the  ditch,  the 
courts  agree  with  the  rule  stated  in  Hako  v. 
Boise  City  Ibrio.  &  Land  Co.,  that  the  users 
of  the  water  have  a  property  right  which  they 
may  ti-ansfer  separate  from  the  land.  McPhail 
V.  Forney,  4  Wyo.  556,  35  Pac.  773 ;  Snyder  v. 
Murdock.  20  Utah.  419,  59  Pac.  91. 

A  right  of  way  in  a  canal  and  pipe  line,  al- 
though a  servitude  in  gross,  not  assignable  at 
common  law  is  assignable  under  the  California 
Civil  Code,  declaring  this  class  of  servitudes 
property,  and  providing  that  every  species  of 
property,  except  a  mere  possibility  not  coupled 
with  any  hiterest,  may  be  transferred.  Fudickar 
V.  East  Riverside  Irrig.  Dist.  109  Cal.  29,  41 
Pac.  1024. 

Water  rights,  though  primarily  applied  to  a 
certain  tract  of  land,  may  be  severed  from  it, 
used  on  other  land  by  the  owner  or  sold  to  any 
other  consumer  under  the  same  ditch;  or  the 
ditch  may  be  extended  to  apply  the  water  right 
to  other  lands  or  uses,  subject  only  to  the  limi- 
tation that  the  use  and  transfers  shall  not  be 
injurious  to  a  later  approprlator.  Larimer  & 
W.  Reservoir  Co.  v.  Cache  la  Poudre  Irrlg.  Co. 
8  Colo.  App.  237,  45  Pac.  525,  Affirmed  in  25 
Colo.  144,  71  Am.  St.  Rep.  123,  53  Pac.  318. 

That  a  water  right  belonging  to  one  because 
of  ownership  of  a  share  In  an  Irrigation  canal 
may  be  separated  from  the  land  upon  which  the 
water  has  been  applied,  Is  illustrated  by  Brock- 
man  V.  Grand  Canal  Co.  (Ariz.)  76  Pac.  602, 
In  which  the  owner  of  the  land  and  water  right 
sold  both,  and  then  repurchased  the  land  with- 
out the  water  right,  and  was  held  to  have  aban- 
doned his  original  right  In  the  water  company ; 
and  it  was  held  that  any  further  rights  which 
he  had  to  receive  Vater  from  the  company  must 
be  based  upon  subsequent  proceedings. 

But  the  right  cannot  be  transferred  to  the  in- 
Jury  of  vested  Interests  which  have  attached  to 
It  on  behalf  of  other  persons.  Therefore,  an  ap- 
purtenant water  right  for  the  irrigation  of 
lands  cannot  be  sold  separate  from  the  land  to 
the  injury  of  the  mortgagee.  Frank  v.  Hicks, 
4  Wyo.  503,  35  Pac.  475.  1025. 

III.  2lay  pa88  hy  conveyance  of  land. 

Although,  as  has  been  seen,  a  water  right  is 
a  species  of  property  which  may  be  sold  and 
conveyed  the  same  as  other  classes  of  property, 
yet,  since  It  Is  primarily  connected  with  land 
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for  the  irrigation  of  the  land  last  above  de- 
scribed during  the  following  irrigating  sea- 
son; that  until  March  5,  1903»  the  said 
three  grantees  were  the  owners  of  said  water 
right,  and  upon  that  date  they  sold  and 
conveyed  the  same  to  this  appellant;  that 
at  the  same  time  the  said  grantors  notified 
the  respondent  of  the  transfer  of  said  water 
right  to  appellant,  and  requested  that  the 
place  of  the  use  of  said  water  be  changed 
to  the  land  as  above  described,  and  that, 
upon  delivery  thereof  to  the  appellant,  said 
grantors  waived  all  right  or  claim  to  the 
rental  of  said  water;  that  on  March  6,  1903, 
appellant  delivered  said  notice  to  respond- 
ent, and  exhibited  to  defendant  said  deed 
conveying  said  water  right  to  appellant,  and 
appellant  then  and  there  requested  of  de- 


fendant that  the  place  of  use  of  said  water 
be  changed  from  the  land  of  plaintififs 
grantors  to  the  land  of  appellant,  which  re- 
quest respondent  then  and  there  refused; 
that  on  the  14th  day  of  April,  1903,  appel- 
lant made  a  written  demand  upon  respond- 
ent to  deliver  said  water  at  the  head  of 
what  is  known  as  the  "Rust  lateral*'  (th&t 
being  a  lateral  of  the  respondent's  said 
canal ) ;  that  said  water  was  so  demanded 
by  virtue  of  the  transfer  aforesaid;  that  at 
the  time  of  such  demand  appellant  tendered 
the  defendant  $120,  as  the  lawful  rental  for 
said  water  through  the  irrigating  season  of 
1903,  and  offered  to  pay  the  respondent  such 
additional  sum  as  it  might  require  or  desig- 
nate as  the  reasonable  rental  value  of  said 
water  for  said  year,  and  offered  to  enter  into 


and  Its  acquisition  depends  upon  its  application 
to  a  beneficial  use  in  connection  therewith,  there 
is  no  reason  why,  in  making  transfers  of  the 
land,  the  water  right  should  not  be  regarded  as 
an  appurtenance  of  it,  and  pass  with  the  land, 
under  a  clause  in  the  deed  conveying  appurte- 
nances. And  the  courts  have  recognized  such 
rule. 

The  use  of  water  from  a  stream  for  a  bene- 
ficial use  In  connection  with  a  particular  tract 
of  land  makes  the  right  appurtenant  to  such 
land,  passing  with  a  deed  thereof.  Mattls  v. 
Hosmer,  37  Or.  523,  62  Pac.  17,  632. 

A  water  right  which  is  used  in  irrigating 
lands  mav  pass  as  a  grant  of  the  lands  them- 
selves, under  the  word  "appurtenances,"  if  such 
was  the  intention  of  the  grantor.  King  v.  Ack- 
royd,  28  Colo.  488,  66  Pac.  906. 

One  purchasing  a  settler's  rights,  and  ac- 
quiring a  transfer  of  possession  from  him,  takes 
thereby  whatever  water  appropriation  was  ap- 
purtenant thereto.  Turner  v.  Cole,  31  Or.  154, 
49  Pac.  071. 

After  a  complete  appropriation,  the  appropri- 
ator  may  sell  and  convey  his  land  in  connection 
with  which  the  appropriation  is  made,  and 
water  rights  acquired  thereby  will  pass  as  ap- 
purtenant to  the  land ;  and  this  is  so,  even 
where  possessory  rights  to  public  lands,  the 
title  to  which  has  not  yet  been  acquired  from 
the  government,  are  transferred  by  delivery  of 
possession  without  deed  cr  other  writing.  Ne- 
vada Ditch  Co.  V.  Bennett,  30  Or.  59,  60  Am. 
St.  Rep.  777,  45  Pac.  472. 

The  purchaser  of  land  with  the  water  right 
appurtenant  thereto  acquires  all  the  Interest 
his  grantor  appropriated  from  the  waters  of  a 
certain  stream,  although  such  appropriator  had 
a  partner,  and  the  water  was  used  by  them  In 
common  upon  their  separate  adjoining  tracts, 
where  the  purchaser  has  also  succeeded  by  grant 
to  the  interest  of  the  other  partner  in  bis  sep- 
arate land. — especially  where  it  does  not  ap- 
pear that  the  appropriator  ever  conveyed  to  his 
partner  any  interest  in  his  water  right.  Sweet- 
land  V.  Olsen,  11  Mont.  27,  27  Pac.  389. 

And  in  Crocker  v.  Benton,  93  Cal.  365,  28 
Pac.  953,  it  was  held  that  water  appropriated 
and  used  upon  land  to  the  proper  use  of  which 
it  is  necessary  becomes  an  appurtenance  there- 
of which  will  pass  under  a  deed  of  the  land, 
so  that  the  grantee's  rights  thereto  cannot  be 
questioned  by  the  grantor  or  a  subsequent  pur- 
chaser of  the  water  right,  although  the  ditch 
(Jo  L.  R.  A. 


through  which  it  was  appropriated  terminates 
some  distance  from  the  land,  and  he  has  no 
title  to  a  right  of  way  for  the  water  therefrom 
to  his  land,  but  it  is  carried  across  the  ad- 
jacent lands  under  a  revocable  license  only. 

'  Since  a  water  right  is  the  subject  of  prop- 
erty, and  may  be  transferred  either  with  or 
without  the  land  upon  which  It  has  been  used, 
the  question  whether  it  will  pass  by  a  convey- 
ance of  the  land  depends  upon  the  intention  of 
the  grantor,  which  must  be  gathered  from  the 
express  terms  of  the  deed,  or,  when  that  is 
silent,  frcm  the  presumption  that  arises  from 
the  circumstances.  Bessemer  Irrigating  Ditch 
Co.  V.  Woolley  (Colo.)  76  Pac.  1053;  Arnett  v. 
Linhart,  21  Colo.  188,  40  Pac.  365 ;  Travelers' 
Ins.  Co.  V.  Chllds,  25  Colo.  360,  54  Pac.  1020 ; 
Daum  V.  Conley,  27  Colo.  56,  59  Pac.  753. 

To  pass  a  water  right  by  a  deed  of  the  land. 
It  must  in  fact  have  been  made  appurtenant  to 
the  land. 

When  one  makes  a  valid  appropriation  of  wa- 
ter, the  beneficial  use  may  comprehend  a  use 
upon  lands  other  than  those  of  the  appropria- 
tor, and  when  so  used  the  right  resides  in  the 
appropriator,  and  does  not  become  ipso  facto 
appurtenant  to  the  land;  so  that  the  owner  of 
the  land  cannot  convey  the  water  right  as  an 
appurtenance  to  its  land,  as  It  never  had  title 
to  the  water  right.  Smith  v.  Denniff.  24  Mont. 
20,  50  L.  R.  A.  741,  81  Am.  St.  Rep.  408,  60 
Pac.  398,  Reversing  23  Mont.  65,  50  L.  R.  A. 
737,  57  Pac.  557,  which  held  that  water  appro- 
priated by  one  in  possession  of  land  under  a 
contract  with  the  owner,  but  having  no  title 
to  the  land,  for  the  irrigation  thereof,  becomes 
appurtenant  to  the  land,  and  remains  an  Inci- 
dent to  the  ownership  thereof  which  the  owner 
alone  can  sell  and  convey,  where  there  has  been 
no  segregation,  change  of  possession,  or  diver- 
sion of  the  water  by  the  appropriator,  nor  in- 
tention on  his  part  to  do  so,  and  there  is  no 
agreement  between  him  and  the  owner  by  which 
the  water  right  may  be  severed ;  and  a  par- 
chaser  at  a  foreclosure  sale  of  a  mortgage  of  the 
land  "together  with  all  the  water  ditches  and 
water  rights  therewith  usually  had  and  en- 
joyed," made  by  the  appropriator  while  in  pos- 
session of  the  land,  does  not  acquire  any  right 
or  title  to  such  water  right. 

The  fact  that  the  land  to  which  springs  of 
water  were  conveyed  by  an  appropriator  was 
at  the  time  unsurveyed  public  land  does  not 
prevent  the  water  from  becoming  appurtenant 
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the  contracts  or  applications  commonly  re- 
quired or  entered  into  between  the  respond- 
€nt  and  users  of  water  from  its  said  canal, 
all  of  which  the  respondent  refusedj  and 
still  refuses;  that  at  such  time  respondent 
made  no  objection  to  the  amount  of  compen- 
sation tendered  by  appellant,  or  of  his  offer 
to  execute  the  proper  contracts  and  appli- 
cations for  said  water.  The  complaint  con- 
tains many  other  allegations  not  necessary 
to  be  repeated  here,  and  prays  that  a  per- 
manent writ  of  mandate  be  issued,  requiring 
said  defendant  to  deliver  to  the  plaintiff 
the  amount  of  water  aforesaid  for  the  irri- 
gation of  said  land  for  the  season  of  1903, 
and  for  judgment  for  $600  damages  and 
costs.  Counsel  for  respondent  interposed 
what,  in  effect,  was  a  general  demurrer  to 


thereto,  bo  as  to  pass  by  a  deed  of  the  posses- 
sory right  to  the  land  with  Its  appurtenances, 
it  appearing  that  the  approprlator  was,  at  the 
time  of  the  appropriation,  a  rightful  occupant 
of  the  land,  and  not  a  trespasser,  and  to  en- 
title the  purchaser,  who  subsequently  secured 
a  patent  from  the  government,  to  an  Injunction 
to  restrain  the  obstruction  of  the  flow  thereof. 
Ely  V.  Ferguson,  01  Cal.  187,  27  Pac.  587. 

Since  the  right  to  use  water  from  either  a  pub- 
lic or  a  partnership  ditch  is  as  intimately  con- 
nected with  the  land  as  is  a  right  acquired  by 
appropriation,  there  seems  to  be  no  good  reason 
why  such  right  should  not  pass  as  an  appurte- 
nance with  the  land.  An  early  case  from  the 
intermediate  appellate  court  of  Colorado  held 
that  a  conveyance  of  land  without  mention  of 
a  water  right  cannot  be  taicen  to  transfer  an  in- 
terest in  a  ditch,  although  the  water  carried 
may  have  been  used  upon  the  land,  as  a  tech- 
nical transfer  is  essential  to  vest  title  to  the 
water.  Child  v.  Whitman,  7  Colo.  App.  117, 
42  Pac.  601.  And  the  supreme  court  held  that 
the  rnle  that  the  right  to  the  flow  of  the  water 
of  a  natural  stream  will  pass  by  a  grant  of  the 
land  through  which  it  flows,  unless  specially 
reserved,  does  not  apply  to  artificial  streams 
designed  for  the  purposes  of  irrigation  in  states 
where  the  doctrine  of  prior  appropriation  has 
been  substituted  for  that  of  the  common-law 
doctrine  of  riparian  rights.  Oppenlander  v. 
Left  Hand  Ditch  Co.  18  Colo.  148,  31  Pac.  834. 

Upon  what  ground  that  ruling  could  be  Justi- 
fied it  Is  difficult  to  understand.  Although  the 
right  to  make  an  appropriation  Is  vested  In  the 
approprlator  personally,  and  not  as  a  represent- 
ative of  the  land.  In  order  to  perfect  the  right 
the  water  must  be  put  to  use  In  connection  with 
some  land,  and,  after  it  has  been  so  put  to  use. 
it  must  be  considered  as  an  appurtenance  of  the 
land,  unless  it  is  expressly  severed  therefrom 
by  some  act  of  the  approprlator.  The  water 
is  what  gives  value  to  the  land ;  and  when  the 
approprlator  has  sold  and  received  the  full 
price  for  the  land  from  one  who  based  his  esti- 
mate of  the  value  thereof  upon  its  condition  as 
be  saw  it,  the  act  of  the  approprlator  in  claim- 
ing that  the  water  right  Is  not  an  appurtenance 
of  the  land  is  fraud  which  should  not  be  coun- 
tenanced. 

But  the  view  of  the  Colorado  court  did  not 
prevail,  and  it  has  become  the  settled  doctrine 
that  a  right  to  water  for  Irrigation  when  ap- 
purtenant to  land  passes  by  a  grant  of  land 
65  L.  R.  A. 


the  amended  complaint,  which  was  sustained 
by  the  court.  Appellant  declined  to  amend 
his  complaint  or  further  plead.  Thereupon 
judgment  of  dismissal  was  entered.  This 
appeal  is  from  the  judgment,  and  by  the 
demurrer  all  of  the  allegations  of  the  amend- 
ed complaint  are  admitted  to  be  true. 

The  record  in  this  case  presents  but  one 
question  for  our  consideration,  which  appel- 
lant says  is:  "Has  the  user  of  water  upon 
lands  susceptible  of  irrigation  from  the 
ditch  of  a  company  claiming  a  water  right 
under  §  3157,  Rev.  Stat.,  as  amended  (Sess. 
Laws  1890,  p.  381),  the  right  to  change  the 
place  of  use  of  the  water  to  other  lands  sus- 
ceptible of  irrigation  from  such  ditch,  if 
others  are  not  injured  thereby?" 

It  is  certainly  unnecessary  for  us  to  sug- 


wlthout  special  mention.  Turner  v.  Cole,  31 
Or.   154,   49   Pac.   971. 

Even  the  Colorado  court,  while  not  expressly 
overruling  Oppenlander  v.  Left  Hand  Ditch  Co. 

18  Colo.  148,  31  Pac.  834,  subsequently  held 
that  a  right  to  water  from  a  ditch  may  pass 
as  appurtenant  to  land.  Travelers'  Ins.  Co.  v. 
Chllds,  25  Colo.  360,  54  Pac.  1020. 

So  In  Gelwlcks  v.  Todd,  24  Colo.  494,  52 
Pac.  788,  Overruling  Bloom  v.  West.  3  Colo. 
App.  212,  32  Pac.  846,  although  the  character 
of  the  right  involved  does  not  appear,  the 
court  held  that  a  water  right  may  be  appurte- 
nant to  land  so  as  to  pass  by  a  conveyance  of 
the  land  with  its  appurtenances,  if  incident  and 
necessary  to  the  beneficial  enjoyment  of  the  land 
without  which  its  value  would  be  greatly  dis- 
proportionate to  the  consideration  paid,  which, 
with  other  circumstances,  indicates  a  clear  In- 
tention of  the  parties  to  transfer  the  water  right 
with  the  land. 

The  right  to  take  water  from  a  water  ditch 
necessary  for  the  irrigation  of  his  land,  which 
an  owner  acquires  by  a  parol  agreement  with 
the  owner  of  the  ditch  as  a  consideration  of 
the  right  of  way  for  the  ditch  across  his  land, 
becomes  appurtenant  thereto  as  necessary  to  its 
successful  cultivation,  and  passes  to  a  subse- 
quent grantee  purchasing  with  knowledge  of  the 
agreement,  although  the  water  right  is  not  ex- 
pressly mentioned  in  the  deed.    Sloan  v.  Glancy, 

19  Mont.  70,  47  Pac.  334. 

A  conveyance  of  the  land  by  one  ownmg 
both  land  and  ditch  and  water  right  also  passes 
title  to  the  water  right  and  ditch.  McPhail  v. 
Forney,  4  Wyo.  566,  35  Pac.  773. 

Under  the  Utah  statutes,  the  title  to  water 
rights  appurtenant  to  land  passes  by  a  convey- 
ance of  the  land,  unless  expressly  reserved  In 
the  deed.  Snyder  v.  Murdock,  20  Utah,  419, 
59  Pac.  91. 

A  water  right  Is  appurtenant  to  the  land  upon 
which  It  Is  used,  and,  unless  abandonment  Is 
proved,  a  transfer  of  the  land  with  its  appur- 
tenances conveys  the  grantor's  Interest  In  any 
ditch  or  water  right  thereon  necessary  to  the 
use  and  enjoyment  of  the  land.  Beatty  v. 
Murray  Placer  Mln.  Co.  15  Mont.  314,  39  Pac. 
82. 

The  view  which  has  been  generally  adopted  is 
that  the  right  to  use  water  for  the  irrigation  of 
land  is  an  appurtenance,  and  will  pass  as  such 
with  a  conveyance  of  the  land  and  appurtenan- 
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gest  that  it  was  the  evident  intent  of  the 
framers  of  the  Constitution  to  so  husband 
the  water  of  the  state  as  to  secure  the 
most  beneficial  use  thereof;  that  is,  that  it 
should  always  be  so  used  as  to  benefit  the 
.greatest  number  of  inhabitants  of  the  state. 
They  were  careful  to  provide  who  should  be 
entitled  to  the  preference  right  to  the  use 
of  the  waters  flowing  in  our  natural  streams. 
Nearly  every  session  of  our  legislature  has 
attempted  to  improve  upon  its  predecessor 
by  so  legislating  as  to  improve  the  former 
use  of  water,  and  an  inspection  of  the  vari- 
ous acts  plainly  shows  that  the  guiding  star 
has  always  been  to  so  legislate  as  to  protect 
all  users  of  water  in  the  most  useful,  bene- 
ficial way,  keeping  in  view  the  rule  existing 
all   over  the  arid  region, — ^"First  in  time 


first  in  right."  That  a  party  may  change 
the  point  of  diversion  when  he  takes  water 
from  a  natural  stream  is  a  settled  question, 
provided  he  can  do  so  without  injury  to  any 
other  appropriator  of  the  waters  of  the  same 
stream.  We  do  not  think  it  material  wheth- 
er he  takes  it  to  other  land  than  that  for 
which  it  was  first  appropriated;  the  only 
question  being,  Can  he  so  change  the  place 
of  diversion  without  injury  to  some  other 
appropriator?  That  a  party  has  such  prop- 
erty interest  in  water  appropriated  and  used 
for  useful  and  beneficial  purposes  that  he 
can  sell,  we  think,  is  beyond  controversy; 
but  the  buyer  cannot  take  the  water  to  other 
lands  than  that  for  which  it  was  appropriat- 
ed to  the  detriment  of  any  other  appropri- 
ator is  equally  as  well   settled.     If,  how- 


ces,  unless  it  Is  expressly  reserved.  Frank  v. 
Hicks,  4  Wyo.  602.  36  Pac.  476,  1026. 

The  right  to  the  use  of  a  ditch  and  water  ap- 
propriated for  irrigation  purposes,  essential  to 
the  land  for  which  it  was  appropriated  and  with- 
out which  it  would  be  practically  valueless, 
passes  by  a  deed  of  such  land  as  "appurtenan- 
ces." Simmons  v.  Winters,  21  Or.  36,  28  Am. 
St.  Rep.  727,  27  Pac.  7. 

As  in  case  of  rignts  acquired  by  appropria- 
tion, so  those  depending  on  ditch  interests  must 
in  fact  be  appurtenant  to  the  land  in  order  to 
pass  with  it.  So  the  water  right  must  not 
have  been  severed  from  the  land  at  the  time  of 
the  conveyance. 

Water  rights  acquired  by  appropriation  for 
purposes  of  Irrigation,  even  though  under  cer- 
tain circumstances  the  same  may  be  appurte- 
nant to  land,  may  be  severed,  sold,  and  con- 
veyed separate  and  apart  from  the  land  in  con- 
nection with  which  such  rights  were  acquired; 
and,  where  such  severance,  sale,  and  conveyance 
have  taken  place  as  by  assignment  and  sale 
of  stock  representing  water  rights  in  an  in- 
corporated ditch  company,  a  subsequent  convey- 
ance of  the  land  with  appurtenances  does  not 
pass  the  title  to  such  water  rights.  Oppenland- 
er  V.  Left  Hand  Ditch  Co.  18  Colo.  142,  31  Pac. 
834. 

A  purchaser  of  land  the  deed  to  which  con- 
tains no  reference  to  a  water  right,  or  any  apt 
words  of  alienation,  acquires  no  title  to  an  in- 
terest in  a  ditch  from  which  his  grantors  had 
permission  or  license  to  take  water  for  the  ir- 
rigation of  the  land,  and  which  was  attempted 
to  be  assigned  to  him  by  a  parol  transfer.  Child 
V.  Whitman,  7  Colo.  App.  117,  42  Pac.  601. 

Before  an  after-acquired  water  right  can 
become  appurtenant  to  land  so  as  to  pass  by 
conveyance  of  it,  there  must  be  manifested  an 
Intention  that  It  shall  become  so.  Crippen  v. 
Comstock    (Colo.  App.)    66  Pac.   1074. 

The  right  to  use  water  from  a  canal  for  ir- 
rigation purposes  does  not  pass  as  appurtenant 
to  a  conveyance  of  land  by  one  owning  the 
canal,  wbere  the  purchaser  bought  while  the 
canal  was  in  process  of  construction  at  a  time 
when  the  grantor  was  selling  land  and  rep- 
resenting that  the  right  to  needed  water  from 
the  canal  for  irrigating  such  land  inured  there- 
with to  purchasers,  where  neither  the  contract 
of  sale,  nor  the  deed,  contained  a  grant  of  a 
water  right,  and  the  purchaser  entered  into 
possession  before  any  water  from  the  canal  had 
05  L.  R.  A. 


been  used  thereon ;  although  after  its  comple- 
tion he  was  permitted  to  use  a  certain  amount 
therefrom  for  a  number  of  years.  Crawford  t. 
Minnesota  &  M.  Land  &  Improv.  Co.  16  Mont 
153,  38  Pac.  713. 

The  rule  that  a  water  right  which  was  upon 
land  prior  to  its  purchase  passes  with  a  con- 
veyance of  the  land  as  appurtenant  thereto,  al- 
though not  mentioned  in  the  deed,  has  no  ap- 
plication to  a  case  where,  by  the  terms  of  the 
deed  itself,  such  right  is  expressly  granted  or 
reserved.  Arnett  v.  Linhart,  21  Colo.  188,  40 
Pac.  855. 

A  water  right  is  not  released  from  the  lien 
of  a  trust  deed  by  a  release  deed  to  a  part  of 
the  land  covered  by  the  trust  deed,  not  releas- 
ing that  specific  water  right,  but  only  such  wa- 
ter rights  as  were  used  in  connection  with  the 
portion  released,  where,  although  originally  lo- 
cated and  used  on  that  tract  of  land.  It  was 
afterwards,  during  the  existence  of  the  trust 
deed,  segregated  therefrom  and  transferred  and 
used  exclusively  upon  another  portion  of  the 
land  also  covered  by  the  trust  deed.  Travelers* 
Ins.  Co.  V.  Chllds,  25  Colo.  360,  64  Pac.  1020. 

A  deed  to  land  and  a  water  right  in  which 
the  latter  Is  described  as  a  certain  Interest  In 
a  certain  ditch  shows  a  manifest  intention  of 
the  grantor  to  reserve  in  himself  the  right  to 
the  use  of  the  remaining  interest  in  the  water 
flowing  In  the  ditch,  as  well  as  in  the  ditch 
itself.  Arnett  v.  Linhart,  21  Colo.  188,  40  Pac. 
335. 

IV.  Method  of  transfer. 

The  question  what  kind  of  transfer  Is  suffi- 
cient to  convey  a  water  right  separate  from 
the  laud  upon  which  it  has  been  used  depends 
for  its  answer  upon  the  class  of  property  to 
which  the  water  right  belongs.  So  far  as  the 
right  rests  upon  ownership  of  stock  in  an  ir- 
rigation company,  it  is  personal  property,  and 
may  be  transferred  by  an  assignment  of  the 
stock,  or  In  any  other  method  which  is  suffi- 
cient to  transfer  personal  property.  But,  so 
far  as  the  right  depends  upon  ownership  of  a 
ditch  or  share  therein,  or  upon  a  perfected  right 
of  appropriation,  it  Is  a  corporeal  right  in  the 
nature  of  real  property,  and  must  be  conveyed 
In  the  method  necessary  to  convey  real  estate. 
Wyatt  V.  Larimer  &  W.  Irrlg.  Co.  18  Colo. 
298.  36  Am.  St.  Rep.  280,  32  Pac.  144 ;  Pudickar 
V.  East  Riverside  Irrlg.  Dist.  109  Cal.  20.  41 
Pac.    1024;   Travelers'   Ins.   Co.   v.    Chllds,    25 
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ever,  he  can  use  it  upon  other  lands  more 
beneficially,  where  could  there  be  a  well- 
founded  objection  to  such  change? 

This  brings  us  to  a  construction  of  {§  4 
and  5,  art.  15,  of  our  Constitution.  It 
says: 

"Sec.  4.  Whenever  any  waters  have  been, 
or  shall  be,  appropriated  or  used  for  ag- 
ricultural purposes,  under  a  sale,  rental,  or 
distribution  thereof,  such  sale,  rental,  or 
distribution  shall  be  deemed  an  exclusive 
dedication  to  such  use;  and  whenever  such 
waters,  so  dedicated,  shall  have  once  been 
sold,  rented,  or  distributed  to  any  person 
who  has  settled  upon  or  improved  land  for 
agricultural  purposes,  with  the  view  of  re- 
ceiving the  benefits  of  such  water  under  such 
dedication,  such  person,  his  heirs,  executors, 


administrators,  successors,  or  assigns  shall 
not  thereafter,  without  his  consent,  be  de- 
prived of  the  annual  use  of  the  same,  when 
needed  for  domestic  purposes,  or  to  irrigate 
the  land  so  settled  upon  or  improved,  upon 
payment  therefor,  and  compliance  with  such 
equitable  terms  and  conditions  as  to  the 
quantity  used  and  times  of  use  as  may  be 
prescribed  by  law. 

"Sec.  6.  Whenever  more  than  one  person 
has  settled  upon  or  improved  land  with  the 
view  of  receiving  water  for  agricultural  pur- 
poses, under  a  sale,  rental,  or  distribution 
thereof,  as  in  the  last  preceding  section  of 
this  article,  provided,  as  among  such  per- 
sons, priority  in  time  shall  give  superiority 
of  right  to  the  use  of  such  water  in  the 
numerical  order  of  such  settlements  or  im- 


Colo.  260,  54  Pac.  1020 ;  Ada  County  Farmers* 
Irrlg.  Co.  v.  Farmers'  Canal  Co.  5  Idaho,  793, 
40  L.  U.  A.  485,  51  Pac.  990. 

Such  an  Interest  cannot  be  transferred  by 
parol.  McGinness  v.  Stanfleld,  6  Idaho,  872, 
55  Pac.  1020 ;  Child  v.  Whitman,  7  Colo.  App. 
117,  42  Pac.  601 ;  Dorris  v.  Sullivan,  90  Cal. 
279,    27    Pac.    216. 

A  tenancy  in  common  In  a  water  ditch  and 
water  rights  is  real  estate  within  the  statute  of 
frauds.  Hayes  v.  Fine,  91  Cal.  391,  27  Pac. 
772. 

The  rule  as  stated  in  the  above  cases  relates 
to  a  permanent  water  right  which  is  a  parcel 
of  the  inheritance  and  passes  with  the  land,  and 
not  to  mere  temporary  contracts  for  a  water 
supply,  which  may  be  created  by  any  form  of 
contract  which  is  sufficient  for  the  creation 
of  a  lease  or  a  transfer  of  an  interest  in  per- 
sonal property.  When  the  water  right  has  as- 
sumed the  character  of  real  estate,  trespass 
may  be  maintained  for  interference  with  an 
easement  In  a  water  ditch.  Cave  v.  Crafts,  53 
Cal.  135. 

And  not  every  parol  contract  with  respect  to 
water  rights  is  wholly  ineffectual. 

A  purchaser  of  land  by  verbal  sale  from  the 
owner,  but  whose  title  Is  derived  from  a  quit- 
claim deed  therefor  with  appurtenances  from 
one  having  the  legal  title  thereto  by  yirtue  of 
a  similar  deed  from  the  owner,  although  given 
as  security  for  a  debt,  acquires  title,  as  between 
the  parties,  to  a  water  right  appurtenant  to  the 
land  owned  by  the  original  grantor  as  a  tenant 
in  common  of  a  water  ditch ;  and  his  cotenant 
cannot  claim  an  abandonment  of  that  right  be- 
cause the  same  was  not  properly  conveyed,  in 
the  absence  of  proof  of  title  in  them  by  adverse 
possession.  Smith  v.  North  Canyon  Water  Co. 
16  Utah,  194,  52  Pac.  283. 

The  fact  that  the  transfer  of  water  rights 
from  the  owners  thereof  to  their  grantees  was 
not  strictly  formal  cannot  be  taken  advantage 
of  by  those  making  appropriations  subsequent 
in  time  to  the  original  appropriation.  Spanish 
Fork  City  v.  Hopper,  7  Utah,  235,  26  Pac. 
293. 

And  any  executed  contract  which  passes  the 
equitable  right  to  a  ditch  to  which  water  is 
appurtenant  Is  sufficient  to  assure  to  the  grantee 
his  rights  for  which  he  has  stipulated  therein, 
as  against  an  adverse  claimant  although  not 
under  seal.     Ortman  v.  Dixon,  13  Cal.  33. 

A  settler  in  good  faith  upon  the  public  lands 
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of  the  United  States,  who  has  appropriated  and 
used  the  waters  of  a  stream  for  irrigating  his 
land,  may,  before  filing,  orally,  and  as  a  gift, 
transfer  his  right  to  the  same  together  with 
the  water  right  as  appurtenant  thereto  to 
another  who  takes  possession  thereof,  and  the 
latter  may  avail  himself  of  his  predecessors, 
priority  of  appropriation.  Wood  v.  Lowney,  20 
Mont.  273,  50  Pac.  794 ;  Hindman  v.  Rlzor,  21 
Or.  112.  27  Pac.  13. 

A  verbal  transfer  of  a  settler's  right  to  gov- 
ernment land  for  the  Irrigation  of  which  an  ap- 
propriation of  water  was  made  renders  the 
transferee,  who  takes  possession  of  the  land, 
the  successor  in  Interest  of  the  original  appro- 
priator  of  the  water,  and  vests  in  him  all  rights 
of  his  predecessor's  priority.  McDonald  v.  Lan- 
nen,  19  Mont.  78,  47  Pac.  648,  Disapproving 
Barkley  v.  Tleleke,  2  Mont.  59,  so  far  as  that 
case  held  that  the  attempt  to  convey  a  water 
right  by  an  imperfect  deed  operates  as  an  aban- 
donment of  the  title  obtained  by  appropriation 
thereof. 

A  sale  of  a  possessory  right  to  government 
land,  together  with  the  water  right  appropriat- 
ed and  used  In  connection  therewith,  and  the 
actual  possession  and  use  thereof  by  the  pur- 
chaser during  a  three  years*  absence  of  the 
grantor,  results  In  a  loss  of  title  to  the  water 
right  of  abandonment,  which  the  grantor  is 
estopped  from  reasserting  on  the  ground  that, 
the  deed  not  having  mentioned  the  water  right, 
the  same  had  never  been  conveyed.  Nichols  v. 
Lantz,  9  Colo.  App.  1,  47  Pac.  70. 

A  purchaser  of  water  rights  by  verbal  sale 
takes  subject  to  the  rights  of  approprlators 
subsequent  In  time  to  that  of  his  predeces- 
sors but  prior  to  the  date  of  the  purchaser's 
possession  under  the  sale,  as  his  right  under  the 
verbal  sale  attaches  only  at  the  date  of  his 
possession,  and  does  not  relate  back  to  the  date 
of  his  predecessor's  appropriation.  Salina  Creek 
Irrlg.  Co,  V.  Salina  Stock  Co.  7  Utah,  456,  27 
Pac.  578. 

An  unacknowledged  and  unrecorded  contract 
between  lower  and  upper  approprlators  of  the 
waters  of  a  stream,  whereby  the  former.  In  con- 
sideration of  the  furnishing  to  them  by  the 
latter  of  the  use  of  a  like  quantity  of  water 
from  another  stream  by  means  of  a  connecting 
ditch,  did  "give  and  grant"  to  the  upper  ap- 
proprlators the  use  of  a  quantity  of  water  pre- 
viously appropriated  and  owned  by  them  equal 
to  the  amount  to  be  thus  supplied  them  below, 
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provements;  tut  whenever  the  supply  of 
such  water  shall  not  be  sufficient  to  meet 
the  demands  of  all  those  desiring  to  use  the 
same,  such  priority  of  right  shall  be  subject 
to  such  reasonable  limitations  as  to  the 
quantity  of  water  used,  and  times  of  use, 
as  the  legislature,  having  due  regard,  both 
to  such  priority  of  right,  and  the  necessities 
of  those  subsequent  in  time  of  settlement  or 
improvement,  may  by  law  prescribe." 

Counsel  for  respondent  earnestly  insists 
that  under  the  provisions  of  §  4,  above  cited, 
the  water  must  be  used  upon  the  land  where 
first  taken,  and  any  attempt  to  change  it 
forfeits  the  right  of  the  user;  also  that  the 
user  has  no  property  interest  in  the  water 
which  he  has  taken  from  the  respondent's 
canal.  We  cannot  give  our  consent  to  this 
proposition.  The  fimdamental  law,  as  well 
as  the  statutes  of  our  state,  have  both  at- 
tempted to  protect  the  canal  owner  as  well 
as  the  user  in  their  respective  rights.  In 
many  instances,  and  in  the  case  at  bar,  they 
must  depend  upon  each  other,  to  be  success- 
ful in  their  respective  enterprises.  The  ditch 
would  be  valueless  without  users  of  the 
waters  along  the  canal,  and  the  lands  now 
supplied  with  water  by  the  canal  company 
would  be  equally  valueless  without  the  canal 
to  furnish  the  water.  It  must  be  conceded 
that,  if  the  change  of  the  point  of  diversion 
of  the  water  in  controversy  would  affect 
either  prior  or  subsequent  appropriators  of 
the  waters  of  the  canal,  or  if  it  were  shown 
that  the  change  would  in  any  manner  inter- 
fere with  the  rights  of  the  canal  company, 
the  change  could  not  be  made.  How  could  it 
affect  anyone  using  the  waters  from  this 
canal?  The  right  only  dates  back  to  the 
time  Simpson,  the  predecessor  of  appellant, 


appropriated  the  water  by  his  contract  with 
the  canal  company,  and  construction  of  his 
lateral  connecting  with  the  canal,  and  the 
use  of  the  water  on  his  land.  If  the  water 
is  taken  to  the  land  of  appellant,  it  would 
be  the  same  quantity  as  theretofore  appro- 
priated and  used  by  Simpson.  This  would 
in  no  way  affect  any  appropriator  of  the 
waters  of  the  canal.  How  can  it  affect  the 
canal  company?  It  is  required  to  furnish 
the  water  used  by  Simpson  to  someone  on 
compliance  with  the  rules  and  regufations 
of  the  company,  and  it  is  certainly  imma- 
terial to  it  whether  it  is  the  appellant  or 
someone  else.  If  there  is  loss  by  evaporation 
or  otherwise  between  the  original  point  of 
diversion  and  the  proposed  place  where  ap- 
pellant wants  it  diverted,  or  if  any  extra 
expense  or  loss  is  sustained  by  the  canal 
company,  appellant  might  have  to  bear  the 
loss;  but  that  question  is  not  before  us, 
and  it  is  unnecessary  to  pass  upon  it. 

The  question  arises :  Does  the  canal  com- 
pany acquire  any  right  greater  than  the 
privilege  of  taking  the  water  from  the  main 
stream,  and  conducting  it  to  the  place  of  in- 
tended use  for  sale  or  rental  ?  When  it  takes 
the  water  out  of  the  stream,  it  is  only  by 
permission  of  the  state,  and  it  must  handle 
the  .water  in  the  same  manner  as  if  it  were 
left  in  the  channel.  The  canal  company 
must  comply  with  the  provisions  of  the  stat- 
utes as  to  the  use  of  the  water,  to  avoid  a 
forfeiture,  the  same  as  an  individual  taking 
from  the  natural  stream.  If  the  theory  of 
respondent  should  prevail  in  this  case,  valua- 
ble water  rights  might  be  lost  for  the  simple 
reason  that  the  state  permitted  this  com- 
pany to  take  a  large  body  of  water  from 
Bois6  river  for  the  proposed  reason  of  fur- 


ls a  vaMd  conveyance,  as  between  the  parties, 
of  the  use  of  that  amount  of  water.  Middle 
Creek  Ditch  Co.  v.  Henry,  15  Mont.  658,  39 
rac.  1054. 

And  an  appropriator  of  water  from  a  stream 
subsequent  to  an  unrecorded  conveyance  of  the 
same  water  by  a  prior  appropriator  Is  not  a 
"purchaser"  within  the  meaning  of  a  statute 
which  provides  that  an  unrecorded  conveyance 
of  real  estate  shall  be  deemed  void  as  aj^alnsl 
any  subsequent  purchaser  In  good  faith  for  a 
valuable  consideration  of  the  same  real  estate, 
where  his  own  conveyance  Is  first  duly  recorded  ; 
as.  although  the  use  of  the  waters  of  a  stream 
for  Irrlgatl(>n  Is  in  the  nature  of  real  estate,  yet 
that  provision  refers  to  a  subsequent  buyer 
from  the  same  grantor.    Ibid. 

The  question  what  will  pass  by  an  attempted 
transfer  must  be  answered  by  ascertaining  the 
Intention  of  the  parties  as  gathered  by  the 
terms  of  the  Instrument  or  the  surrounding  cir- 
cumstances. 

A  grant  by  a  prior  appropriator  of  the  wa- 
ters of  a  creek,  of  all  the  right  to  the  use  of 
the  waters  thereof,  to  be  taken  out  at  a  desig- 
nated point,  conveys  only  his  right  to  such  wa- 
ters at  that  point,  leaving  unaffected  his  right 
below  such  point  to  the  waters  escaping  past 
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the  dam  thereat,  or  coming  into  It  by  seepage 
from  the  ditch  of  another  person, — especially 
where  such  intention  is  also  evidenced  by  the 
practical  construction  put  upon  It  by  the  par- 
ties by  the  continued  use  of  such  waters  below 
that  point  In  other  ditches  of  such  appropriator 
without  objections  of  his  grantee.  Smith  v. 
VVlllIoms  (Cal.)  55  Pac.  600. 

The  lessor  of  premises  upon  which  were 
springs  the  waters  of  which  flowed  on  the 
land  of  another,  who  has  the  sole  title  to  the 
waters  by  prior  appropriation  for  irrigation 
purposes,  and  does  not  claim  by,  through,  or 
under  the  lessor.  Is  not  liable  for  loss  of  such 
waters  to  the  lessee,  by  virtue  of  the  wor<I» 
"lease  and  demise"  used  in  the  lease,  as  the 
covenant  Implied  by  those  words  Is  limited  by 
a  further  covenant  that  the  lessee  should  quiet- 
ly keep  the  premises  "without  hindrance  or  mo- 
lestation from  the  said  lessor  or  anybody  claim- 
ing, by,  through,  or  under  it,"  under  which 
covenant  the  lessee  became  the  purchaser  pr(> 
tanto,  and  was  required  to  ascertain,  at  hla 
own  peril,  the  sufliclency  of  the  lessor's  title 
to  the  premises.  Including  the  appurtenances. 
Groome  v.  Ogden  City,  10  Utah,  64,  37  Pac.  90. 
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nishing  settlers  and  others  who  might  want 
to  use  it,  instead  of  leaving  it  in  the  nat- 
ural channel.  Land  sometimes  becomes  value- 
less for  crops  in  various  ways.  Too  much 
water  will  cause  it  to  become  "crawftshy," 
and  salt  grass  will  grow  up;  either  render- 
ing the  soil  valueless  for  most  crops.  Then, 
if  the  man  with  a  right  to  the  use  of  water 
for  years  cannot  change  it  to  other  lands, 
and  cannot  selMt,  he  must  lose  his  valuable 
right,  and  someone  succeeds  to  it  without 
any  compensation  whatever  to  the  party 
who  has  made  it  valuable  by  using  it  as 
required  by  the  company  and  the  statute. 
We  do  not  think  the  framers  of  the  Consti- 
tution had  any  such  object  in  view;  nor  do 
we  think  a  fair  construction  of  all  of  S  4, 
art.  15,  justifies  the  construction  placed  up- 
on it  by  respondent.  The  language  is,  "any 
person  who  has  settled  upon  or  improved 
land  for  agricultural  purposes  with  the  view 
of  receiving  the  benefit  of  such  water,"  and 
it  then  continues  by  saying  that  such  party, 
his  heirs,  etc.,  shall  not  be  deprived  of  the 
use  of  such  water  "for  domestic  purposes  or 
to  irrigate  the  land  so  settled  upon  or  im- 
proved." The  language  is  but  natural,  fol- 
lowing as  it  does  the  first  declaration  of  set- 
tlement; but.  to  say  that  it  must  always  be 
confined  to  the  land  so  settled  upon  and  im- 
proved is  what  we  cannot  believe  was  meant 
by  the  language.  Before  the  adoption  of  our 
Constitution,  the  statute  recognized  the 
right  of  the -users  of  the  water  to  change 
the  place  of  diversion.  Section  3157  pro- 
vides: "The  person  entitled  to  the  use  may 
change  the  place  of  diversion  if  others  are 
not  injured  by  such  change,  and  may  extend 
the  ditch,  flume,  pipe,  or  aqueduct  by  which 
the  diversion  is  made,  to  places  beyond  that 
where  the  first  use  was  made."  In  1899  the 
legislature  passed  the  following  act:  "The 
person  entitled  to  the  use  of  water  may 
change  the  place  of  diversion  if  others  are 
not  injured  by  such  change ;  and  may  extend 
the  conduit  by  which  the  diversion  is  made 
to  places  beyond  that  where  the  first  use  was 
made."  Laws  5th  Sess.  p.  381,  5  11.  We  find 
no  legislation  varying  this  rule.  The  legis- 
lature in  1809  did  not  construe  §  4,  art.  15, 
of  the  Constitution,  as  contended  for  by  re- 
spondent, or  they  would  have  made  an  ex- 
ception of  canal  companies  from  the  rule. 
That  persons  entitled  to  the  use  of  water 
may  change  the  place  of  diversion,  if  others 
are  not  injured  by  such  change,  seems  to  be 
tlie  universal  rule,  the  test  always  being  "if 
others  are  not  injured  by  such  change."  In 
Ramelli  v.  Irish,  96  Cal.  214,  31  Pac. 
41 — a  California  case — it  is  said:  "It 
is  also  settled  law  that  the  person  en- 
titled to  the  use  of  water  may  change 
the  place  of  diversion  or  the  place 
where  it  is  used,  or  the  use  to  which  it  was 
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first  applied,  if  others  are  not  injured  by 
such  change."  The  following  strong  lan- 
guage is  used  in  Union  Mill  d  Min.  Go.  v. 
Dangberg,  81  Fed.  115:  "A  party,  having  ob- 
tained the  prior  right  to  the  use  of  a  given 
quantity  of  water,  is  not  restricted  in  such 
right  to  the  use  or  place  to  which  it  was 
first  applied.  It  is  well  settled  that  a  person 
entitled  to  a  given  quantity  of  the  water  of 
a  stream  may  take  the  same  at  any  point  on 
the  stream,  and  may  change  the  point  of 
diversion  at  pleasure,  and  may  also  change 
the  character  of  its  use,  if  the  rights  of  oth- 
ers be  not  afifected  thereby."  A  vast  number 
of  authorities  are  cited  in  support  of  this 
opinion.  Many  other  authorities  might  be 
cited,  but  we  deem  it  unnecessary.  To  up- 
hold the  contention  of  respondent  in  thi» 
case  would  be  equivalent  to  saying  that  the 
fromers  of  the  Constitution  intended  to  give 
to  canal  or  ditch  companies  rights  that  are 
not  granted  to  the  citizens  of  our  state. 
This  we  cannot  do. 

The  judgment  is  reversed,  and  cause  re- 
manded for  further  proceedings  consistent 
with  this  opinion.  Costs  awarded  to  appel- 
lant. 

Ailsliie,  J.,  concurring: 

I  am  in  accord  with  the  view  expressed  by 
Mr.  Justice  Stockslager,  to  the  effect  that  the 
right  of  the  water  consumer  under  an  irri- 
gation ditch  is  such  a  property  right  as  may 
be  segregated  from  the  land  and  sold  and  as- 
signed for  use  on  another  and  different  tract 
of  land  under  the  same  ditch.  Since  the 
question  presented  in  this  case  is  one  upon 
which  there  seems  to  be  no  authority  direct- 
ly in  point,  and  concerning  which  there  is 
apparently  much  difference  of  opinion  among 
members  of  the  bar,  I  venture  to  give  some 
of  the  reasons  which  lead  me  to  the  conclu- 
sions here  announced.  If  they  make  my 
position  clear,  I  shall  be  content;  and  if,  on 
the  other  hand,  they  convince  those  enter- 
taining the  opposite  view  of  the  correctness 
of  their  contention,  I  shall  not  have  labored 
in  vain. 

As  I  have  gathered  both  from  the  printed 
brief  and  oral  argument  of  counsel  for  re- 
spondent, they  place  their  chief  reliance  on 
the  provisions  of  S  4,  art.  15,  of  the  Con- 
stitution, and  §  96  of  an  act  approved  March 
18,  1901  (Sess.  I^ws  1901,  p.  200) .  That  sec- 
tion of  the  act  of  1901  provides  as  follows: 
"All  the  waters  of  the  state,  when  flowing  in 
their  natural  channels,  including  the  waters 
of  all  natural  springs  and  lakes  within  the 
boundaries  of  the  state,  are  declared  to  be 
the  property  of  the  state,  whose  duty  it  shall 
be  to  supervise  their  appropriation  and  allot- 
ment to  those  diverting  the  same  therefrom 
for  any  beneficial  purpose,  and  the  rights  to 
the  use  of  any  of  the  waters  of  the  state 
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for  useful  or  beneficial  purposes  are  recog- 
nized and  confirmed;  and  the  right  to  the 
use  of  any  of  the  public  waters  which  have 
heretofore  been  or  may  hereafter  be  alloted 
or  beneficially  applied  shall  not  be  consid- 
ered as  being  a  property  right  in  itself,  but 
such  right  shall  become  the  complement  of, 
or  one  of  the  appurtenances  of,  the  land  or 
other  thing  to  which,  through  necessity,  said 
water  is  being  applied ;  and  the  right  to  con- 
tinue the  use  of  any  of  such  waters  shall 
never  be  denied  or  prevented  from  any  other 
cause  than  the  failure  on  the  part  of  user 
thereof  to  pay  the  ordinary  charges  or  as- 
sessments which  may  be  made  to  cover  the 
expenses  for  the  delivery  of  such  water." 

Hespondent  insists  that  under  the  forego- 
ing legislation  the  right  of  the  water  user 
"shall  not  be  considered  as  being  a  property 
right  in  itself,  but  such  right  shall  become 
the  complement  of,  or  one  of  the  appur- 
tenances of,  the  land"  on  which  the  water 
is  applied.  The  more  one  analyzes  this  stat- 
ute, the  more  clearly  it  appears  that  the  leg- 
islators were  not  sure  as  to  where  they 
would  settle  the  property  right  in  water 
after  it  has  been  diverted  from  the  natural 
stream,  and  their  language  is  accordingly 
uncertain.  They  say  that  all  water  of  the 
state,  **when  flowing  in  the  natural  channel," 
shall  be  the  "property  of  the  state,"  but 
they  fail  to  say  where  the  property  right 
shall  be  vested  after  diverted  by  the  appro- 
priator.  It  is  true,  they  declare  that  "the 
right  to  the  use"  of  such  waters  "shall  not 
be  considered  as  being  a  property  right  in 
itself."  This  is  immediately  followed,  how- 
ever, by  the  declaration  that  such  right  be- 
comes the  "complement  of,  or  one  of  the 
appurtenances  of,  the  land"  on  which  such 
right  is  used.  It  is  clear  to  my  mitid  that 
this  mere  declaration  that  the  right  to  the 
use  of  water  shall  not  "in  itself"  be  consid- 
ered a  property  right,  and  shall  not,  there- 
fore, be  called  "property,"  does  not,  either 
in  law  or  fact,  deprive  or  devest  such  right 
of  any  of  the  qualities  or  elements  of  prop- 
erty it  otherwise  might  have.  In  other 
words,  if  a  thing  really  is  property,  the  leg- 
islature, by  saying  it  shall  not  be  consid- 
ered such,  cannot  in  fact  deprive  it  of  the 
character  and  quality  which  constitute  it 
property.  It  still  remains  a  fact  that  the 
legislature  recognized  this  right  as  valuable, 
and  such  a  right  as  will  attach  to  lands  as 
an  appurtenance,  and  one  of  which  the  per- 
son entitled  thereto  "shall  never  be  denied 
or  prevented  from  any  other  cause  than  the 
failure  on  the  part  of  the  user  thereof  to 
pay  the  ordinary  charges  or  assessments 
which  may  be  made  to  cover  the  expenses  for 
the  delivery  of  such  water." 

Section  3  of  article  15  of  the  Constitution 
declares  that  the  right  to  divert  and  appro- 
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priate  any  of  the  unappropriated  waters  of 
the  state  shall  never  be  denied  any  person. 
Mr.  Chief  Justice  Morgan,  speaking  for  this 
court  in  Wilterding  v.  Oreen,  4  Idaho,  773, 
45  Pac.  134,  in  considering  the  purposes  of 
article  16  of  the  Constitution,  made  it  very 
clear  that  the  framers  of  that  instrument 
were  only  dealing  with  the  use  of  the  waters, 
and  not  the  property  right  in  the  waters. 
Indeed,  it  can  be  of  no  consequence  to  the 
state  as  to  where  the  property  right  in  the 
waters  is  vested,  as  long  as  the  people  have 
reserved  to  themselves  the  right  to  regulate 
the  use.  Respondent  seems  to  argue  that, 
because  the  legislature  has  made  this  right 
appurtenant  to  the  land  on  whidi  the  water 
is  applied,  it  therefore  becomes  inseparably 
attached  to  the  land,  and  that  the  owner  of 
the  land  cannot  segregate  the  appurtenance 
from  the  thing  to  which  it  is  appurtenant. 
"Appurtenant,"  says  Mr.  Justice  Conaway 
in  Frank  v.  Hicks,  4  Wyo.  602,  35  Pac.  483, 
1025,  "does  not  mean,  and  never  meant,  in- 
separable." I  do  not  conceive  of  any  well- 
founded  reason  or  principle  of  law  that  for- 
bids the  owner  of  a  tract  of  land  from  sep- 
arating and  segregating  an  appurtenance 
therefrom,  and  disposing  of  it  with  the 
same  freedom  of  sale  or  jus  disponendi  as 
he  may  enjoy  with  reference  to  any  other 
property  right.  But  it  is  argued  that  under 
§  4,  art.  15,  of  the  Constitution,  this  appur- 
tenance— water  right  or  rental  right--<san 
only  attach  to  "the  land  so  settled  upon  or 
improved,"  and  that  an  attempt  to  separate 
the  right  from  the  specific  piece  of  land  to 
which  it  was  originally  applied  works  an 
inunediate  forfeiture  or  abandonment.  I 
think  the  argument  is  illogical  and  faulty. 
The  framers  of  the  Constitution  in  drafting 
this  article,  were  reserving  to  the  legislature 
the  right 'to  regulate  the  use  of  waters,  and 
the  "so  settled  upon"  refers  back  to  the  use 
for  which  it  was  settled  upon,  namely,  agri- 
cultural purposes.  The  language  used  ts  not 
in  the  nature  of  a  prohibition  upon  the  con- 
sumer, but  is  rather  a  grant  to  him  of  a  per- 
petual right  to  the  use  of  such  waters,  which 
can  never  be  forfeited  or  defeated  except  up- 
on one  condition,  and  that  is  that  he  fail  to 
pay  the  annual  rents  therefor.  Now,  the  ques- 
tion arises.  Shall  we  read  into  this  consti- 
tutional provision  another  condition  of  for- 
feiture or  abandonment,  which  the  framers 
thereof  never  saw  fit  to  incorporate  into  the 
fundamental  law?  I  think  we  should  not. 
Again,  it  seems  to  me  that,  before  the 
courts  can  be  justified  in  denying  to  any  per- 
son the  right  to  voluntarily  sell  and  dispose 
of  any  property  right  he  may  possess,  they 
should  find  such  prohibition  clearly  ex- 
pressed in  law.  It  is  a  fundamental  princi- 
ple that  eveiy  citizen  has  the  inherent  right 
to  dispose  of  all  his  acquisitions.  1  Bl.  Com. 
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138.  And  unless  that  inherent  right  be  ex- 
pressly abridged  by  law,  it  should  not  be 
done  by  the  courts.  This  is  such  a  right  as 
the  law  recognizes,  and  the  courts  are  almost 
daily  called  upon  to  protect. 

Irrigation  companies  construet  ditches  and 
<ianals,  and  divert  water  by  means  thereof, 
for  the  purpose  of  irrigating  the  lands  lying 
under  their  distributing  works;  but  their 
property  is  valueless  without  consumers. 
The  settler  takes  up  the  land  and  clears  it 
of  the  brush,  and  puts  it  in  a  condition  that 
makes  it  susceptible  of  irrigation.  This  is 
done  at  a  considerable  cost  and  expense,  and 
is  the  price  the  Constitution  requires  the 
consumer  to  pay  for  the  right  he  acquires 
under  the  ditch,  as  distinguished  from  the 
annual  rental  he  must  pay  the  ditch  owner 
for  delivering  the  water.  This  right  is  per- 
petual, if  the  owner  of  that  right  keeps  up 
his  annual  payments.  Is  it  possible  that, 
after  the  consumer  has  thus  aided  the  com- 
pany in  perfecting  and  completing  the  water 
appropriation  by  applying  it  to  a  beneficial 
use,  he  still  has  no  right  which  he  can  ap- 
ply to  another  piece  of  land  or  sell  it  to  his 
neighbor?  Suppose  he  originally  took  up  40 
acres  of  land,  and  acquired  a  right  for  the 
same,  and  years  afterward  finds  a  use  for  his 
original  tract  for  which  it  needs  no  irriga- 
tion, and  in  the  meanwhile  he  has  acquired 
an  adjoining  40 ;  will  it  be  contended  that  he 
cannot  use  the  water  on  that  tract?  If  that 
be  true,  then  he  has  a  right,  valuable  to 
others,  and  for  which  his  neighbor  is  will- 
ing to  pay  a  consideration,  and  in  the  acqui- 
sition of  which  he  has  been  to  much  labor 
and  expense,  that  at  once  becomes  valueless 
by  reason  of  judicial  construction  and  for- 
feiture. 

It  has  been  uniformly  held  by  the  courts 
of  the  arid  states,  that  those  who  divert  and 
appropriate  waters  from  the  natural  streams 
may  change  the  point  of  diversion  and  place 
of  use  of  such  waters,  so  long  as  the  same 
does  not  interfere  with  the  rights  of  others, 
and  that  they  may  sell  and  transfer  such 
right.  I  can  see  no  more  reason  for  deny- 
ing this  right  of  sale  and  disposition  to  a 
settler  under  a  ditch,  than  for  denying  it  to 
the  settler  under  the  natural  stream,  and  an 
examination  of  the  repeated  legislation  of 
the  state  ever  since  the  adoption  of  the  Con- 
stitution will  at  once  disclose  the  fact  that 
the  legislature  has  never  recognized  or  at- 
tempted to  distinguish  any  difference  be- 
tween the  two  settlers  in  this  respect. 

I  concur  in  the  reversal  of  the  judgment. 

SvlliTan,  Ch.  J.,  dissenting: 

I  am  unable  to  concur  in  the  conclusion 
reached  by  my  associates  in  this  case.  I  do 
not  believe  that  the  framers  of  our  Consti- 
tution or  the  legislature,  by  any  of  its  en- 
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actments  concerning  water,  intended  to  or 
did  grant  the  same  right  to  a  person  who 
rents  or  leases  water  from  canal  owners^  as 
was  done  in  this  case,  to  sell  and  transfer 
such  right  to  be  used  by  the  purchaser  upon 
different  and  other  land  than  that  upon 
which  it  was  used ;  thus  giving  him  the  same 
right  that  an  original  appropriator  and  own- 
er of  the  water  right  now  has  under  our 
law.  If  the  framers  of  the  Constitution  de- 
sired to  give  the  rental  users  of  water  the 
same  rights  that  were  given  to  owners  of 
water  rights  acquired  by  purchase  or  appro- 
priation, they  were  very  unhappy  in  the 
use  of  the  language  used  in  article  15,  S9  4, 
5,  of  the  Constitution.  Said  sections  are 
quoted  in  the  opinion  of  Mr.  Justice  Stocks- 
lager,  and  it  is  not  necessary  for  me  to  re- 
peat them  here.  The  language  in  said  sec- 
tions clearly  indicates,  to  my  mind,  that  the 
right  to  the  use.  of  jrater  as  provided  by  said 
sections,  under  a  sale,  rental,  or  distribu- 
tion thereof,  was  the  right  to  use  the  waters 
so  rented  or  distributed  upon  a  particular 
piece  of  land.  If  not,  why  did  the  framers 
of  the  Constitution  declare  in  said  sections 
that  after  such  water  had  been  sold,  rented, 
or  distributed  to  any  person  who  had  settled 
upon  or  improved  land  for  agricultural  pur- 
poses with  a  view  of  receiving  the  benefit  of 
such  water,  such  person  shall  not  thereafter, 
without  his  consent,  be  deprived  of  the  an- 
nual use  of  the  same  when  needed  to  irri- 
gate the  land  so  settled  upon  and  improved, 
etc.?  If  the  framers  had  intended  to  give 
them  a  perpetual  water  right,  that  they 
might  sell  and  transfer  as  they  desired,  to 
be  used  upon  other  la^ds,  why  did  they  use 
all  of  the  language  used  in  those  sections? 
Why  did  they  not  declare  that  the  owners 
of  such  land,  who  were  the  users  of  water 
thereon,  under  a  rental^  should  have  a  per- 
petual right  thereto  upon  paying  the  an- 
nual charges,  with  a  right  to  sell  and  trans- 
fer the  same  at  any  time  to  other  parties, 
to  be  used  upon  other  land?  The  provisions 
of  said  9  6  contemplate  that  ditch  owners 
must  furnish  water,  to  the  extent  of  their 
ability,  to  all  settlers  under  their  ditches, 
in  the  numerical  order  of  their  settlements 
or  improveibents ;  thus  contemplating  that 
the  rental  right  to  the  use  of  such  waters 
should  be  given  to  the  settlers  in  accordance 
with  the  priority  of  their  settlement  or  im- 
provement, carrying  out  the  theory  that  the 
first  settler  in  time  was  the  first  in  right. 
But  under  the  conclusion  reached  by  my 
associates,  a  settler  who  may  have  settled 
upon  or  improved  lands  under  said  canal 
l(Hig  subsequent  to  other  settlers  would 
thereby  be  given  a  preference  over  older  set- 
tlers, which  I  think  the  provisions  of  the 
Constitution  clearly  inhibit.  As  I  imder- 
stand  the  law,  when  water  is  once  dedicated, 
27 
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under  those  provisiona  of  the  Constitution, 
to  a  certain  tract  of  land»  that  tract  of 
land  cannot  be  deprived  of  that  water,  so 
long  as  the  owner  thereof  pays  the  annual 
rental  for  the  use  of  such  water;  but,  when 
the  annual  rental  is  not  paid,  said  water 
reverts  to  the  canal  owners,  to  be  allotted  to 
the  first  subsequent  applicant  therefor  in 
the  numerical  order  of  settlement  or  im- 
provement. 

In  the  case  of  Wilterding  v.  Oreen,  4 
Idaho,  773,  45  Pac.  134,  this  court  held  that 
the  ditch  owner  could  not  require  the  user 
of  water  under  a  rental  to  purchase  a  per- 
petual right,  as  a  condition  precedent  to  the 
use  of  such  water;  thereby  holding,  at  least 
by  implication,  that  a  rental  right  from 
year  to  year  was  different  from  a  perpetual 
right.  And  it  appears  to  me  that  the  con- 
clusion reached  in  the  majority  opinion,  by 
implication,  at  least,  ovgrules  the  doctrine 
laid  down  there,  and  holds  that  a  rental 
right  from  year  to  year  is  the  equivalent  of 
the  ownership  of  a  perpetual  right  located 
and  appropriated  by  the  user  himself,  or 
purchased  from  such  locator  and  appropri- 
ator.  The  purchaser  of  a  perpetual  right, 
under  the  conclusions  of  the  opinion,  would 
have  no  other  and  greater  right  than  a 
renter  of  water  for  a  year  or  a  term  of 
years. 

Our  statute  in  reference  to  the  change  of 
the  point  of  diversion  or  the  point  otf  in- 
tended use  applies  to  the  change  of  point 
of  diversion  and  the  change  of  place  of  use 
of  rights  acquired  by  appropriation  or  by 
purchase  from  appropriators,  and  not  to 
lessees  or  renters  of  water  from  a  canal 
company  who  has  the  same  for  sale  or  rental. 
Of  course,  I  do  not  mean  to  say  that  one 
leasing  water  from  a  canal  company  cannot 
require  them  to  turn  the  water  out  of  their 
canal  for  him  at  the  most  convenient  point 
to  the  land  to  be  irrigated.  As  I  view 
them,  all  the  cases  cited  by  counsel  for  ap- 
pellant in  support  of  his  contention  in  re- 
gard to  the  change  of  point  of  diversion  and 
place  of  use  are  not  in  point.  In  those  cases 
the  parties  were  the  owners  of  their  water 
rights,  either  by  appropriation  or  purchase, 
of  which  they  sought  to  change  the  point  of 
diversion  or  the  place  of  use.  In  some  of 
those  cases,  at  least,  the  ditch  owners  were 
simply  common  carriers  permitting  the  own- 
ers of  water  rights  to  nm  their  water 
through  their  canals.  The  respondent  in  this 
case  is  more  than  a  common  carrier  of  wa- 
ter  for  the  landowner,  as  it  is  the  locator 
of  and  the  conductor  of  the  water  to  the 
point  of  intended  use,  and  in  a  certain 
sense  an  appropriator  of  the  water, — ^the 
owner  of  the  water  right.  Under  the  pro- 
visions of  §  3163,  Rev.  Stat,  and  acts  amenda- 
tory thereof,  it  is  clear  that,  when  such 
( >o  L.  R.  A. 


diversion  works  are  completed  from  the  point 
of  diversion  to  the  place  of  intended  use, 
such  appropriation  is  perfected,  at  least  so 
far  as  the  canal  company  is  concerned.  The 
intent  of  the  legislature  was  to  treat  the 
canal  company,  and  not  the  one  who  rents 
the  water  from  them,  as  the  real  appropri- 
ator of  the  water.  The  law  contemplates 
that  such  sale,  rental,  and  distribution  of 
water  is  a  dedication  thereof »  and  brings  it 
under  the  control  of  the  state.  But  it  was 
not  intended  to  give  the  user  of  such  water 
a  suflScient  property  right  therein  to  enable 
him  to  sell  and  transfer  it  to  be  used  upon 
other  land.  The  only  right  thereto  acquired 
by  the  consumer  was  a  rental  right,  whicb 
right  amounts  to  a  perpetual  dedica- 
tion of  such  water  to  the  land  up<» 
which  it  is  first  used,  or,  in  other 
words,  as  stated  in  said  9  4  of  our 
Constitution,  "to  irrigate  the  lands  sa 
settled  upon  or  improved."  The  intent  of 
the  legislature,  as  shown  in  the  act  approved! 
March  18,  1901  (Sess.  Laws  1901,  §  96,  p. 
200),  where  it  is  declared  that  such  a  right 
as  is  here  being  considered  "shall  not  be  con- 
sidered as  being  a  property  right  in  itself," 
was  not  to  give  a  user  of  water  under  a 
sale  or  rental  a  property  right  thereto.  I 
think  it  was  the  clear  intent  of  the  framcrs 
of  the  Constitution  as  well  as  the  various 
acts  of  the  legislature  in  i-egard  to  water 
rights,  to  perpetually  dedicate  the  water 
used  upon  certain  land  to  the  use  of  such 
land,  so  long  as  the  owner  thereof  pays  the 
annual  rental  therefor,  and  that  such  owner 
of  the  land  might  sell  the  same,  and  the 
purchaser  might  continue  the  use  of  such 
water  upon  such  land,  but  that  it  was  not 
intended  or  contemplated  that  he  had  such 
property  right  in  the  use  of  such  water  as 
to  enable  him  to  sell  and  transfer  it  to  other 
parties  to  be  used  upon  other  lands.  It  is 
not  sufficient  to  say  that  it  makes  no  differ- 
ence to  the  corporation  owning  the  ditch  as 
to  who  pays  them  the  annual  charges  for  the 
water,  and  therefore  it  makes  no  difference 
to  them  who  has  the  water.  It  must  be  re- 
membered that  others  are  interested,  and, 
if  the  ditch  owners  do  not  have  water  suf- 
ficient to  supply  the  demands  of  all  under 
their  canal,  whenever  one  having  a  prior 
right  ceases  to  use  it  upon  the  land  to  which 
it  is  dedicated,  it  then  becomes  the  duty  of 
the  canal  owners  to  deliver  such  water  to 
the  first  applicant  therefor  in  accordance 
with  the  priority  of  their  application,  in  the 
numerical  order  of  their  settlements  or  im- 
provements, as  provided  by  said  §  6  of  our 
Constitution.  Under  the  rule  established  by 
the  majority  opinion,  a  subsequent  settler 
could  procure  a  right  to  the  use  of  water  in 
violation  of  said  provision  of  the  Constitu- 
tion. 
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The  judgment  of  the  district  court  should 
be  aflinned. 

A  petition  for  rehearing  having  been  filed, 
Allsliie,  J.,  on  April  21,  1904,  handed  down 
the  following  additional  opinion: 

The  respondent  ha^  filed  a  very  interesting 
petition  for  a  rehearing,  in  which  its  dis- 
tinguished counsel  recite  numerous  reasons 
in  support  of  their  position  that  the  original 
opinions  •  herein  by  a  majority  of  the  court 
should  not  stand  as  the  decision  of  the 
court.  This  case  has  been  attended  with 
much  difiiculty  and  labor,  and  the  impor- 
tance and  effect  of  its  determination  have 
not  been  overlooked.  Every  question  present- 
ed by  the  petition  was  repeatedly  considered 
and  discussed  by  all  the  members  of  the 
court  before  the  filing  of  any  opinion  in  the 
case.  Some  of  the  reasons  argued  against 
the  conclusions  reached  are,  we  think, 
largely  fanciful  and  speculative ;  others,  per- 
haps, real  and  serious.  Of  the  former  we  have 
no  fears.  With  the  latter  we  will  endeavor 
to  deal  judiciously  as  they  arise.  The  great- 
est stress  is  laid  upon  the  contention  that 
the  result  of  the  decision  will  be  to  encour- 
age waste  and  extravagance  in  the  use  of 
water.  That  position  is  not  well  founded. 
There  is  no  reason  why  the  same  economy 
cannot  be  practised  and  enforced  both  prior 
and  subsequent  to  the  sale  of  a  rental  right 
as  if  no  right  of  assignment  were  recognized 
at  all.  A  sale  of  this  right  cannot  free  it 
of  any  of  its  duties  or  burdens,  nor  lessen 
any  of  its  liabilities  or  obligations. 

It  is  argued  that  to  allow  a  sale  and 
transfer  of  this  right  permits  a  subsequent 
settler  to  acquire  a  water  right  prior  in 
point  of  time  to  an  older  settler,  in  violation 
of  the  Ck)nstitution.  This  danger  is  rather 
argumentative  than  real.  If  one  man  goes 
into  the  market  and  purchases  a  piece  of 
property  and  pays  for  it,  he  certainly  has  a 
right  to  it,  although  his  neighbor  wanted 
the  same  property,  and  had  long  previous 
made  overtures  to  purchase  it.  The  consti- 
tutional provision  has  no  reference  to  such 


acquisition.  Its  purpose  is  to  require  ditch 
owners  to  furnish  water  to  settlers  in  the 
order  of  their  settlement  and  application. 
If  one  who  has  acquired  a  rental  right  sells 
his  right,  the  assignee  does  not  become  an 
original  applicant,  but  takes  by  purchase 
the  right  of  his  assignor,  and  no  other  ap- 
plicant has  the  right  to  complain,  because 
he  is  in  no  different  position  than  that  held 
by  him  prior  to  the  sale  and  transfer, — ^no 
worse,  no  better.  No  man  secures  or  ac- 
quires a  preference,  in  contemplation  of  law, 
who  goes  into  the  market  and  makes  an  hon- 
est purchase  of  property,  and  pays  the  price 
therefor. 

It  is  suggested  that  the  effect  of  the  de- 
cision is  to  reverse  Wilterding  v.  Cfreen,  4 
Idaho,  773,  45  Pac  137.  This  is  a  mistaken 
idea.  On  the  contrary,  that  case  is  cited 
with  approval  in  the  concurring  opinion,  as 
may  be  seen  by  reading  it. 

We  see  no  sufficient  reason  for  granting 
a  rehearing  in  this  case,  and  the  petition  is 
therefore  denied. 

Stookslaser,  J.,  concurs. 

SnlliTan,  Ch.  J.,  dissenting: 

My  associates,  in  their  opinion  denying  a 
rehearing,  say:  "No  man  secures  or  ac- 
quires a  preference  in  contemplation  of  law, 
who  goes  into  the  market  and  makes  an  hon- 
est purchase  of  property,  and  pays  the  price 
therefor."  That  statement  is  only  partially 
true.  If  it  were  extended  to  include  a  pur- 
chase from  one  who  had  the  right  to  sell  the 
property  purchased,  it  would  be  complete, 
and  contain  a  well-recognized  rule  of  law. 
But  the  difficulty  in  applying  that  rule 
of  law  to  the  case  at  bar  is  that  the  renter 
of  water  has  no  salable  right  to  the  use 
thereof,  except  in  connection  with  the  land 
on  which  it  has  been  used,  and  to  which  land 
it  has  become  perpetually  dedicated,  under 
the  provisions  of  bur  state  Constitution,  so 
long  as  the  annual  rental  value  thereof  is 
paid. 

A  rehearing  ought  to  be  granted. 
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Alfonso  di  NOLA,  Respt., 
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D.  E.  ALLISON  et  al., 

and 
James  BARRON,  Appt, 

( Cal ) 

1.    ^lie  lltle  secured  hy  a  pnrcbaae,  by 


a  mtvunieer  after  an  appeal  liaii  been 
taken  from  the  Jndvment,  from  one  wbo 
has  purchased  mortgaged  real  estate  at  his 
own  foreclosure  sale,  is  subject  to  be  defeat- 
ed by  a  reversal  of  the  Judgment,  notwith- 
standing the  execution  of  the  judgment  was 
not  superseded  pending  the  appeal. 
2.  A  statute  autborlslniir  an  appellate 
court,   upon   reveraal   of  a  Judgment 


Note. — As  to  how  far  a  purchaser  at  execu- 
tion or  judicial  sale  is  protected  as  a  bona  fide 
purchaser,  see  note  to  Riley  v.  Martinelli,  21  L. 
R.  A.  33.  , 

As  to  doctrine  of  lis  pendens  generally,  in- 
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eluding  effect  on  purchaser  pendente  lite,  sea^ 
In  this  series,  Houston  v.  Tlmmerman,  4  L.  B. 
A.  716,  and  note,  and  Green  t.  Rick,  2  L.  R.  A. 
48,  and  note. 
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of    forecloKore,    to    make    restltntlon 

so  far  as  such  restitution  is  consistent  with 
the  protection  of  a  purchaser  at  a  sale  under 
the  Judgment,  does  not  operate  to  perfect  the 
title  of  a  stranger  who  purchases  from  the 
plaintiff  in  the  action  after  an  appeal  is  tak- 
en, since  its  operation  must  be  limited  to  par- 
ties over  whom  the  court  has  Jurisdiction. 

3.  A  utranarer  vrho  purcbavea  from  a 
plaint! IT  In  a  foreclosure  suit  property 
which  the  latter  has  obtained  at  the  fore 
closure  sale  is  not  entitled  to  the  benefit  of  a 
statute  protecting  the  rights  of  one  who  pur- 
chases at  a  sale  ordered  by  the  Judgment. 

4.  An  order  of  restltntlon  !■  not  nec- 
essary to  enable  a  defendant  who  has  ap- 
pealed from  a  Judgment  of  foreclosure  to  as- 
sert his  right  to  the  property  upon  reversal 
of  the  Judgment. 

5.  Tlie  appellate  court  bas  no  Jurisdic- 
tion to  make  a  finding  of  fact  from  evidence 
before  the  trial  court  upon  which  the  latter 
court  made  no  finding. 

6.  A  statement  on  motion  for  nevr  trial 
l)ecau8e  the  evidence  does  not  Justify  the 
decision,  which  contains  substantially  all  the 
evidence  given  at  the  trial,  need  not  specify 
the  particulars  in  which  It  Is  Insuflicient. 

(Anril  29,  1904.) 

APPEAL  by  defendant,  Barron,  from  a 
judgment  of  the  Superior  Court  for 
Shasta  County  in  plaintiff's  favor  in  an  ac- 
tion brought  to  quiet  title  to  certain  real 
estate.    Reversed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Naphtaly,  Freidm&rlchy  A 
Ackenuan,  Thomas  B.  Dosier,  and  H. 
M.  Barstow,  for  appellant: 

Plaintiff  did  not,  as  grantee  of  the  pur- 
chasers at  the  foreclosure  sale»  acquire  the 
legal  title  to  the  property.  The  purchasers 
at  the  foreclosure  sale  were  the  plaintiffs  in 
the  action,  and  the  subsequent  reversal  of 
the  judgment  set  aside  the  sale  as  to  them 
and  their  grantee. 

Freeman,  Executions,  3d  ed.  1900,  §  347 ; 
Singly  v.  Warren,  18  Wash.  434,  63  Am.  St. 
Rep.  896,  51  Pac.  1066;  Marks  v.  Oowles, 
61  Ala.  299;  Phillips  v.  Benson,  82  Ala. 
600,  2  So.  93;  Bryant  v.  Fairfield,  51  Me. 
149;  Adams  v.  Odom,  74  Tex.  206,  15  Am. 
St.  Rep.  827,  12  S.  W.  34;  Dunnington  v. 
fJlston,  101  Ind.  373 ;  Oriswold  v.  Ward,  128 
Ind.  389,  27  N.  E.  751 ;  Weloker  v.  Staples, 
88  Tenn.  49,  17  Am.  St.  Rep.  869,  12  S.  W. 
340. 

A  distinction  seems  to  be  made  in  some 
of  the  cases  between  a  purchase  by  a  gran- 
tee from  the  plaintiff  before  an  appeal  has 
been  taken  or  a  writ  of  error  sued  out,  and 
after  the  taking  of  such  appeal  or  suing  out 
of  such  writ  of  error. 

Rector  v.  Fitzgerald,  8  C.  C.  A.  277,  19  U. 
S.  App.  423,  59  Fed.  808;  Purser  v.  Cody, 
120  Cal.  214,  52  Pac.  489. 

Plaintiff  is  chargeable  with  notice  of  the 
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state  of  the  record,  and  that  appeal  was 
taken,  and  the  consequences  of  the  successful 
prosecution  of  such  appeal. 

Reynolds  v.  Harris,  14  Cal.  668,  76  Am. 
Dec.  459. 

Messrs.  Charles  W.  Slack  and  Joseph 
E.  Barry,  for  respondent: 

The  plaintiff,  as  grantee  of  the  purchas- 
ers at  the  foreclosure  sale,  acquired  the  legal 
title  to  the  property ;  and  the  subsequent  re- 
versal of  the  judgment  did  not  set  aside  the 
sale  as  to  him. 

Purser  v.  Cody,  120  Cal.  214,  52  Pac.  489; 
Quiteau  v.  Wisely,  47  111.  433;  McAusland 
V.  Putidt,  1  Neb.  211,    93  Am.  Dec.  358. 

Code  Civ.  Proc.  §  967,  authorizing  resti- 
tution in  case  of  reversal,  applies  only  to 
those  cases  where  the  judgment  operates 
upon  specific  property  in  such  a  manner  that 
its  title  is  not  changed, — as  by  directing  the 
possession  of  real  estate,  or  the  delivery  of 
documents,  or  of  particular  personal  prop- 
erty in  the  hands  of  the  defendant,  and  the 
like. 

Farmer  v.  Rogers,  10  Cal.  335 ;  Hewitt  v. 
Dean,  91  Cal.  617,  25  Am.  St.  Rep.  227, 
28  Pac.  93. 

The  judgment  which  was  reversed,  and  on 
the  reversal  of  which  the  appellant  in  this 
case  relies,  was  not  void;  it  was  merely  er- 
roneous, and  it  would  be  unheard  of  in  this 
state  if,  without  motion  under  the  statute, 
or  without  any  pleading  in  an  action  directly 
attacking  the  execution  sale,  it  could  be 
treated  as  a  nullity. 

The  right  to  have  the  sale  set  aside  is  at 
best  a  mere  right  of  election  on  the  part 
of  the  successful  appellant. 

Johnson  V.  Lamping,  34  Cal.  293;  Rey- 
nolds v.  Hosmer,  45  Cal.  616. 

Until  he  makes  that  election  in  some 
direct  proceeding  for  that  purpose,  the  exe- 
cution and  the  sale  thereunder  must  neces- 
sarily stand. 

Bunt  V.  Louoks,  38  Cal.  372,  99  Am.  Dec. 
404. 

If  a  party  who  has  recovered  a  judgment  or 
decree  becomes  the  purchaser  of  property 
thereunder,  and  conveys  the  same  to  a  third 
party,  and  afterwards  the  -  judgment  and 
decree,  not  having  been  superseded  by  under- 
taking or  bond,  is  reversed,  such  grantee 
will  retain  the  property  notwithstanding  the 
reversal. 

McAusland  v.  Pundt,  I  Neb.  211,  93  Am. 
Dec.  358;  MoJilton  v.  hove,  13  111.  486,  54 
Am.  Dec.  449;  Quiteau  v.  Wisely,  47  111. 
433;  Wadhams  v.  Oay,  73  111.  415;  Homer 
v.  Zimmerman,  45  111.  14 ;  Taylor  v.  Boyd, 
3  Ohio.  337,  17  Am.  Dec.  603;  McCormich  v. 
McClure,  6  Blackf.  466,  39  Am.  Dec  441; 
McBride  v.  Longworth,  14  Ohio  St.  349,  84 
Am.  Dec.  383:  Little  v.  Bunce,  7  N,  H.  485, 
28  Am.  Dec.  363;     Bickerstaff  v.  Dellinger, 
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6  N.  C.   (1  Murph.)  273;  Parker  v.  Ander- 
son, 5  T.  B.  Mon.  445. 

Messrs.  Rodgers  ft  Pateraon  also  for 
respondent. 

Harrisoiiy  C,  filed  the  following  opinion : 
Action  to  quiet  title.  Plaintiff's  title  is 
derived  as  follows:  In  1892  the  defendants 
D.  E.  Allison,  B.  R.  Sackett,  and  James 
Barron  were  the  owners  of  the  land  de- 
scribed in  the  complaint,  and  executed  a 
mortgage  thereon  to  Charles  and  Benjamin 
Golinsky.  In  1893  the  Golinskys  brought 
an  action  for  the  foreclosure  of  this  mort- 
gage, in  which  they  obtained  judgment 
January  5,  1895,  directing  a  sale  of  the  lands 
in  satisfaction  of  the  mortgage  debt.  Under 
this  judgment  the  land  was  sold  August  24, 
1895,  to  the  plaintiffs  in  the  action,  and  on 
March  3,  1896,  they  received  a  deed  therefor 
from  the  officer  who  made  the  sale,  and  on 
March  24,  1896,  they  conveyed  the  land  to 
the  plaintiff  herein.  September  18,  1895,  the 
defendants  in  the  action  appealed  from  the 
judgment  without  giving  any  bond  staying 
its  execution,  and  on  October  7,  1896,  the 
judgment  was  reversed  by  this  court.  Oo- 
linsky  v.  Allison,  114  Cal.  458,  46  Pac.  295. 
The  plaintiff  brought  this  action  March  19, 
1897.  Judgment  was  rendered  in  his  favor, 
from  which,  and  from  an  order  denying  a 
new  trial,  the  present  appeal  has  been  taken. 
The  question  presented  by  the  appeal  is 
whether  the  title  taken  by  the  plaintiff  un- 
der the  conveyance  from  the  Golinskys  was 
defeated  by  a  reversal  of  the  judgment  under 
which  their  title  was  derived.  It  is  con- 
tended by  the  appellant  that  at  the  time  of 
the  sale  under  the  judgment  the  Golinskys 
took  only  a  defeasible  title  to  the  land  pur- 
chased by  them,  and  that  the  effect  of  the 
reversal  of  the  judgment  was  to  set  aside 
and  vacate  the  sale,  and  that,  as  they  could 
not  transfer  to  the  plaintiff  any  greater  in- 
terest than  they  themselves  had,  the  title 
taken  by  him  under  the  deed  from  them  was 
also  defeated.  The  respondent,  on  the  other 
hand,  contends  that,  where  the  plaintiff  pur- 
chases the  defendant's  property  at  a  sale  had 
under  his  own  judgment,  and,  while  the 
judgment  is  unreversed,  conveys  it  to  a  third 
person,  the  title  of  his  grantee  will  not  be 
affected  by  a  subsequent  reversal  of  the 
judgment;  and  in  support  of  this  proposi- 
tion he  relies  upon  §  957,  Code  Civ.  Proc, 
and  has  also  cited  several  cases  from  other 
jurisdictions.  The  rule  is  unquestioned  that, 
if  a  stranger  to  the  action  purchases  the  de- 
fendant's property  at  the  execution  sale,  his 
title  thereto  will  not  be  affected  by  a  sub- 
sequent reversal  of  the  judgment  (Freeman, 
Executions,  S  347)  ;  the  chief  ground  there- 
for being  that  given  in  Manning's  Case^  8 
Coke,  96,  that  otherwise  he  would  lose  both 
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his  money  and  the  land,  and  there  would  be 
no  inducement  to  purchase  at  judicial  sales. 
If  the  purchase  is  made  by  the  plaintiff  in  the 
action,  under  the  great  weight  of  authority 
his  title  will  be  defeated  by  a  subsequent  re- 
versal of  the  judgment.  This  rule  was 
adopted  in  this  state  in  Reynolds  v.  Harris, 
14  Cal.  667,  76  Am.  Dec.  459.  Whether  the 
reversal  of  the  judgment  will  affect  the  title 
of  the  grantee  of  the  plaintiff  who  has  thus 
purchased  the  land  has  been  differently  de- 
cided in  different  jurisdictions;  in  some  by 
reason  of  statutory'  provisions,  and  in  others 
depending  upon  the  manner  in  which  the 
question  has  been  presented.  In  those  juris- 
dictions in  which  it  iar  held  that  the  title  of 
the  plaintiff  himself,  who  becomes  the  pur- 
chaser, is  not  affected  by  a  reversal  of  the 
judgment,  the  courts  necessarily  hold  that 
the  title  of  his  grantee  will  not  be  affected, 
and  the  cases  cited  therefrom — Parker  v. 
Anderson,  5  T.  B.  Mon.  445,  and  Biokerstaff 
V.  Bellinger,  5  N.  C.  (1  Murph.)  272— need 
not  be  considered.  In  Nebraska  it  is  pro- 
vided by  §  508  of  the  Code  of  Civil  Procedure 
of  that  state  that  the  reversal  of  a  judgment 
"shall  not  defeat  or  affect  the  title  of  a  pur- 
chaser" of  land  theretofore  sold  in  satisfac- 
tion of  such  judgment,  and  in  the  case  of 
MoAusland  v.  Pundt,  I  Neb.  211,  93  Am. 
Dec.  358,  eited  by  the  respondent,  the  court 
invokes  that  provision  in  support  of  its  de- 
cision. In  some  of  the  cases  cited  on  behalf 
of  the  respondent  the  court  has  discussed 
and  stated  the  general  rules  applicable  to 
the  title  of  property  purchased  under  a 
judgment  which  is  subsequently  reversed, 
and  the  rule  thus  stated  has  been  followed 
in  those  states,  without  any  discussion  of 
the  principles  upon  which  the  rule  is  based, 
as  authority  in  cases  where  the  facts  were 
widely  different.  For  example,  in  McJilton 
V.  Love,  13  111.  486,  54  Am.  Dec.  449,  which 
is  referred  to  in  subsequent  cases  in  that 
state  as  the  authority  for  their  decision,  the 
court  says  in  its  opinion:  "The  rights  of 
third  persons  are  not  affected  by  the  re- 
versal." This  expression  was  purely  obiter, 
for  the  court  held  that  M!cJilton  was  not  a 
'^third  person,"  inasmuch  as  he  had  taken  an 
assignment  of  the  judgment,  and  had  con- 
trol of  the  execution  under  which  he  had 
purchased  the  land.  This  case,  however,  is 
referred  to  as  the  authority  for  subsequent 
decisions  in  that  state  which  hold  that  the 
grantee  of  a  plaintiff  who  purchases  at  a 
sale  under  his  own  judgment  is  not  affected 
by  a  reversal  of  the  judgment. 

Many  of  the  cases  cited  by  the  respondent 
did  not  involve  the  rights  of  the  purchaser 
fit  a  "sale  under  a  judgment"  which  wa« 
afterwards  reversed,  but  the  purchase  was 
made  where  the  judgment  had  been  a  direct 
adjudication  of  the  plaintiff's  title  to  the 
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land.  And  in  the  greater  number  of  the 
cases  cited  by  him  the  purchase  from  the 
plaintiff  was  made  before  any  step  had  been 
taken  by  the  defendant  for  a  reversal  of  the 
judgment,  and  the  purchaser  was  protected 
in  his  purchase  upon  the  ground  that  it  was 
made  on  the  faith  of  a  judicial  declaration 
that  the  title  was  in  his  vendor;  that  a  de- 
fendant who  permits  a  final  judgment 
against  him  to  remain  of  record  without 
questioning  its  validity  can  invoke  no  equity 
in  his  favor  for  questioning  the  title  of  one 
who  has  purchased  his  property  in  reliance 
upon  the  correctness  of  that  judgment.  See 
Hu7tt  v.  Loucka,  38  Cal.  382,  99  Am.  Dec. 
404;  Rector  v.  Fitzgerald,  8  C.  C.  A. 
277,  19  U.  S.  App.  423,  59  Fed.  808. 
Horner  v.  Zimmerman,  45  111.  14,  was 
a  case  of  strict  foreclosure  of  a  mort- 
gage, and  after  the  decree  had  been  en- 
tered the  plaintiff  conveyed  the  land  to  a 
third  person.  The  bill  of  review  under  which 
the  decree  was  reversed  was  not  filed  until 
two  years  thereafter.  In  Wadhama  v.  Gay, 
73  III.  415,  Flagler,  under  whom  the  defend- 
ants derived  their  title,  had  obtained  a  de- 
cree in  1854,  declaring  him  to  be  the  owner 
in  fee  of  the  land.  The  bill  of  review  un- 
der which  the  decree  was  reversed  was  not 
brought  until  1866.  The  court  held  that  the 
purchases  "intermediate  the  time  of  the 
rendition  of  the  decree  and  the  suing 
out  of  the  writ  of  error,"  having  been 
made  in  good  faith,  for  value,  in  reliance  up- 
on the  validity  of  the  decree,  were  enti- 
tled to  be  protected.  In  Guiteau  v.  Wisely, 
47  111.  433,  the  judgment  under  which  the 
land  was  sold  was  rendered  in  September, 
1860,  and  at  the  sale  in  February,  1861,  the 
plaintiffs  became  the  purchasers.  They  as- 
signed the  certificate  of  sale  March  14,  1862, 
and  in  November,  1863,  the  judgment  was 
reversed  upon  a  writ  of  error  sued  out  by 
the  administrator  of  the  judgment  debtor. 
The  assignees  of  the  certificate  were  held  to 
be  entitled  to  the  same  protection  as  if  they 
had  purchased  at  the  sale.  It  does  not  ap- 
pear at  what  time  the  writ  of  error  was 
sued  out.  As  the  judgment  debtor  died 
March  7,  1862,  and  letters  of  administration 
upon  his  estate  could  not  have  been  granted 
until  some  time  thereafter,  it  is  reasonable 
to  assume  that  it  was  later  than  March  14th, 
and  that  the  assignees  took  the  certificate 
without  any  notice  that  the  defendants  ques- 
tioned tlie  validity  of  the  judgment.  In  Mc- 
Bride  v.  Longworth,  14  Ohio  St.  349,  84  Am. 
Dec.  383,  the  bill  of  review  under  which  the 
decree  wos  reversed  was  not  filed  until  more 
than  three  years  after  the  sale  under  the  de- 
cree. Moreover,  the  court  held  in  that  case 
that  Longworth,  who  purchased  at  the  sale, 
was  a  "third  person,"  and  entitled  to  pro- 
tection as  such.  What  was  decided  in  Tay- 
©5  L.  R.  A. 


lor  V.  Boyd,  3  Ohio,  338,  17  Am.  Dec.  603, 
is  fairly  expressed  in  the  syllabus  as  fol- 
lows: "A  party  having  title  to  land  under 
a  decree  in  chancery  conveys  in  good  faith 
before  citation  on  error  is  served,  a  reversal 
of  the  decree  does  not  devest  the  purchoser's 
title."  In  Machlin  v.  Allenherg,  100  Mo. 
337,  13  S.  W.  350,  the  validity  of  the  title 
transferred  by  the  plaintiff,  who  had  pur- 
chased at  his  own  sale,  was  upheld  on  the 
ground  that  it  "ought  not  to  be  affected  by 
a  reversal  of  the  decree  on  a  writ  of  error 
sued  out  nearly  a  year  after  the  date  of  the 
deed."  In  McCormick  v.  McClure,  6  Blackf. 
467,  39  Am.  Dec.  441,  it  appears  in  the  opin- 
ion that  the  land  was  conveyed  "after  the 
decree  and  before  the  commencement  of  the 
suit  in  error." 

None  of  the  foregoing  cases,  however,  or 
the  principles  governing  them,  have  any  ap- 
plication to  a  case  where  the  defendant  has 
appealed  from  the  judgment  before  the  sher- 
iff's deed  is  executed  to  the  plaintiff,  or  a 
sale  made  by  him  to  a  third  person.  By 
such  appeal  the  effect  of  the  judgment  as 
evidence  of  the  matters  determined  by  it  is 
suspended,  even  though  its  execution  is  not 
st«<yed.  Woodbury  v.  Bovcman,  13  Cal.  634; 
Murray  v.  Green,  64  Cal.  363,  28  Pac.  118; 
Re  Blythe,  99  Cal.  472,  34  Pac.  108. 

As  against  the  authorities  cited  by  the  re- 
spondent, the  appellant  has  cited  Marks  v. 
Cowles,  61  Ala.  299,  in  which  the  facts  upon 
which  the  decision  was  rendered  were  in 
principle  identical  with  those  presented  in 
the  present  case.  There,  as  here,  the  land 
was  sold  in  satisfaction  of  a  money  judg- 
ment, and  purchased  by  the  plaintiff  in  the 
action.  After  it  had  been  sold,  and  before 
the  time  for  a  conveyance,  the  defendant  ap- 
pealed from  the  judgment,  but  did  not  cause 
its  execution  to  be  superseded.  Thereafter 
the  purchaser  received  a  conveyance  of  the 
land,  and  subsequently 'sold  and  conveyed  it 
to  a  third  person,  a  stranger  to  the  action 
After  this  conveyance  the  judgment  under 
which  the  property  was  sold  was  reversed. 
The  court  held  that  the  defendant  was  enti- 
tled to  a  restitution  of  the  land,  upon  the 
ground  that  the  purchaser  from  the  plaintiff 
was  chargeable  with  notice  of  the  defeasible 
character  of  the  title  of  his  grantor;  saying: 
"The  judgment  or  decree  must  be  shown  nec- 
essarily as  an  indispensable  element  of  the 
title  of  the  party  on  the  face  of  the  title 
papers.  And  when  it  is  shown  the  defeasi- 
ble quality  of  the  title  appears,  of  which 
tiie  vendee  is  bound  to  take  notice.  .  .  . 
The  right  of  a  party  aggrieved  by  an  er- 
roneous judgment  to  a  restoration  to  the 
condition  in  which  he  was  when  it  was  ren- 
dered— the  prohibition  against  the  use  of 
such  judgment  by  his  adversary  so  as  to  de- 
rive advantages  he  cannot  restore — would  be 
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of  little  avail  if,  through  the  mechanism  of 
an  alienation  to  a  party  bound  to  know  that 
the  right  and  prohibition  exists,  it  could  be 
defeated;"  and  that  a  different  rule  would 
authorize  a  party  to  transfer  a  better  and 
higher  title  than  he  acquired.  We  are  of  the 
opinion  that  the  principles  here  declared 
correctly  state  the  rule  governing  the  deci- 
sion to  be  rendered  in  the  present  case.  See 
■also  Freeman,  Executions,  3d  ed.  9  347: 
Dembitz,  and  Titles,  p.  1229 ;  Dunnington  v. 
Elston,  101  Ind.  373;  Singly  v.  Warren,  18 
Wash.  434,  63  Am.  St.  Rep.  896,  51  Pac. 
1066.  The  suggestion  that  this  case  was 
thus  decided  for  the  reason  that  there  is  no 
statute  in  Alabama  declaring  the  rights  of 
the  parties  or  prescribing  the  procedure  to 
be  followed  in  case  of  a  reversal  of  the  judg- 
ment does  not  impair  its  weight  as  an  au- 
thority. The  rights  of  the  defendant  whose 
property  has  been  taken  upon  a  judgment 
which  is  subsequently  reversed  do  not  de- 
pend upon  the  provision  of  Code  Civ.  Proc. 
§  957.  That  section  is  not  restrictive  of  his 
rights,  but  is  a  remedial  statute,  and  is  to 
be  liberally  construed.  The  appellate  eourt 
could  have  jurisdiction  over  only  the  parties 
before  it,  and  would  have  no  authority  to  re- 
store to  the  defendant  property  over  which 
the  plaintiff  had  ceased  to  have  any  control. 
In  Reynolds  v.  Harris,  14  Cal.  667,  76  Am. 
Dec.  459,  the  proceedings  were  instituted  in 
the  district  court,  and  the  action  of  that 
court  was  upheld,  not  by  reason  of  the  stat- 
ute, but  by  virtue  of  the  inherent  power  in 
the  court  to  make  restitution  of  what  had 
been  lost  by  reason  of  its  erroneous  judg- 
ment. See  also  Dater  v.  Troy  Tump,  d  R. 
Co,  2  Hill,  629;  Qott  v.  Powell,  41  Mo.  416, 
Section  1049,  Code  Civ.  Proc.  declares: 
'*An  action  is  deemed  to  be  pending  from  the 
time  of  its  commencement  until  its  final  de- 
termination upon  appeal,  or  until  the  time 
for  appeal  has  passed,  unless  the  judgment 
is  sooner  satisfied."  Any  alienation  of  the 
property  involved  in  an  action  while  it  is 
pending  is  subject  to  the  rights  of  the  other 
party,  and  will  be  bound  by  the  judgment 
thereafter  rendered  in  the  case.  2  Pom.  Eq. 
Jur.  §§  637  et  seq.  It  does  not  appear  from 
the  record  herein  whether  a  notice  of  lis  pen- 
dens had  been  filed  in  the  foreclosure  suit: 
but  it  does  appear  that  the  plaintiff  derived 
his  title  to  the  land  through  the  sheriff's 
<leed  to  Golinsky,  executed  under  the  judg- 
ment in  that  action.  "The  grantee  is 
charged  with  notice  of  the  deeds  and  docu- 
ments from  which  he  deraigns  his  title. 
When  he  purchases  from  the  plaintiff  in  the 
execution,  he  is  presumed  to  know  the  course 
of  proceedings  and  state  of  the  record  from 
which  the  title  of  his  grantor  proceeded,  and 
he  is  presumed  to  know,  too,  that  the  right 
of  the  defendant  is  to  take  an  appeal  within 
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the  statutory  period,  and  also  the  conse- 
quences of  the  successful  prosecution  of  this 
right;  and  he  must  be  supposed  to  purchase 
wiih  reference  to  these  things."  Reynolds 
V.  Harris,  14  Cal.  667,  76  Am.  Dec.  459.  See 
also  4  Kent,  Com.  179;  Story,  Eq.  Jur,  § 
400;  Washb.  Real  Prop.  §  2215;  2  Pom.  Eq. 
Jur.  §S  026  et  seq.;  Marks  v.  Cowles,  61  Ala. 
299;  Speck  v.  Riggin,  40  Mo.  405;  Smith  v. 
CottrcU,  94  Ind.  379.  The  plaintiff  was 
chargeable  with  notice,  at  the  time  he  pur- 
chased the  land,  of  the  character  of  Golin- 
sky's  title;  and  he  was  therefore  put  upon 
inquiry,  and  bound  by  all  the  facts  which 
such  inquiry  would  have  disclosed.  Upon 
such  inquiry  he  would  have  learned  that  Go- 
linsky had' purchased  the  land  at  a  sale  un- 
der a  judgment  in  an  action  in  which  he  was 
the  plaintiff;  that  before  the  execution  of 
the  sheriff's  deed  under  the  sale  the  defend- 
ants had  appealed  from  the  judgment,  and 
that  the  appeal  was  still  pending;  that 
thereby  the  validity  of  Golinsky's  title  to 
the  property  was  disputed  by  the  defend- 
ants in  that  action,  and  would  be  defeated  by 
a  reversal  of  the  judgment. 

!N either  is  the  plaintiff  herein  in  a  posi- 
tion to  invoke  any  protection  under  the  pro- 
visions of  §  957,  Code  Civ.  Proc.  By  the 
terms  of  that  section,  as  amended  in  1874, 
the  court  is  authorized  to  make  restitution 
"so  far  as  the  restitution  is  consistent  with 
protection  of  a  purchaser  of  property  at  a 
sale  ordered  by  the  judgment  or  had  under 
process  issued  upon  the  judgment."  The 
plaintiff  herein  did  not  purchase  the  prop- 
erty "at  a  sale  ordered  by  the  judgment," 
and  the  principles  under  which  protection  is 
given  to  strangers  who  purchase  at  judicial 
sales  have  no  application.  He  did  not  pur- 
chase the  property  until  after  the  sale  had 
been  completed  by  the  execution  of  the  sher- 
iff's deed,  and  until  after  an  appeal  had  been 
taken  from  the  judgment  and  he  had  become 
chargeable  with  notice  of  the  defects  in  Go- 
linsky's title.  He  is  therefore  not  in  a  po- 
sition to  invoke  any  equity  in  his  favor,  or 
to  claim  any  protection  from  the  restitution 
which  Golinsky  would  have  been  required  to 
:nake. 

As  the  effect  of  the  reversal  of  the  judg- 
ment was  to  set  aside  the  sale  to  the  Golin- 
skys,  the  appellant  herein  was  thereby  re- 
stored to  his  original  estate  in  the  land.  He 
did  not  require  any  order  of  restitution  from 
the  court  to  enable  him  to  assert  his  right  to 
this  estate,  and  it  was  incumbent  upon  the 
plaintiff  herein,  before  he  could  have  his  ti- 
tle quieted,  to  establish  a  title  in  himself 
superior  to  that  of  the  appellant.  See  Black 
V.  Vermont  Marble  Co.  137  Cal.  683,  70  Pac. 
776. 

Whether  the  appellant  is  estopped  from 
objecting  to  the  validity  of  the  sale  to  the 
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respondent  cannot  be  determined  upon  this 
appeal.  The  record  does  not  disclose  any  is- 
sue upon  that  proposition  before  the  supe- 
rior court  {Newhall  v.  Hatch,  134  Cal.  269, 
56  L.  R.  A.  073,  66  Pac.  266),  and  that  court 
did  not  make  any  finding  to  that  effect. 
Whether  one  is  estopped  by  his  conduct  is  a 
question  of  fact  to  be  determined  from  the 
evidence'  in  reference  thereto.  We  cannot  as- 
sume from  the  evidence  before  that  court 
that  it  would  have  found  that  the  appellant 
was  so  estopped,  and  it  is  not  within  the 
jurisdiction  of  this  court  to  make  a  finding 
of  fact  from  the  evidence  before  that  court. 
The  objection  that  the  statement  on  mo- 
tion for  a  new  trial  does  not  sufficiently  spec- 
ify the  particulars  in  which  the  evidence  is 
insufficient  to  justify  the  decision  is  over- 
ruled.    It  is  stated   therein:     "The  forego- 


ing constitutes  substantially  all  the  evidence 
given  upon  the  trial."  See  Standard  Quick- 
silver Co.  y,  HahishoAJO,  132  Cal.  115,  64  Pac. 
113. 

We  advise  that  the  judgment  and  order 
denying  a  new  trial  be  reversed. 

We  concur:     Gray,  C;  Chipman,  C. 

Per  Curiam: 

For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  and  order  denying  a 
new  trial  are  reversed, 

McFarland,  Henehaw,   and   Iiorigan^ 

JJ.,  concur. 

Petition  for  rehearing  denied  May  28, 
1904. 
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1.  Proof  that  a  docked  horse  ^vas  not 
registered  is  not  necessary  In  a  prosecntion 
for  using  such  horse  contrary  to  the  provi- 
sions of  the  statute,  where,  because  of  the 
time  when  the  docking  occurred,  registration 
was  not  possible  under  the  provisions  of  the 
act. 

2.  The  constant  use  of  horses  vrlth 
docked  tails  tends  to  corrupt  the  public 
morals  so  as  to  bring  the  prohibition  of  the 
use  of  such  animals  within  the  police  power 
of  the  state. 

3.  A  IB.W  perntlttlnv  the  nse  of  docked 
horses  registered  livlthln  a  certain 
time  after  Us  passage,  and  forbidding  the 
use  of  all  other  docked  horses.  Is  not  void  as 
objectionable  class  legislation. 

4.  The  legislature  may  la'vrfnlly  de- 
prive those  "Who  violate  the  provi- 
sions of  a  statute  forbidding  the  dock- 
ing of  horses'  tails  of  the  right  to  use  the 
horses  as  a  penalty  for  such  violation. 

5.  No  unconstitutional  deprivation  of 
property  Is  effected  by  a  statute  forbid- 
ding the  use  of  horses  whose  tails  are 
docked  after  its  passage. 

(April    4,    1904.) 

ERROR  to  the  District  Court  for  Arapa- 
hoe County  to  review  a  judgment  con- 


NoTK. — For  other  examples  of  laws  for  the 
protectl'  n  of  animals  or  birds  against  cruelty, 
see.  In  this  series.  State  v.  Karstendlek,  39  L. 
R.  A.  520  (prohibiting  cruel  treatment  of  ani- 
mals In  public)  ;  Com.  v.  Lewis,  11  L.  R.  A. 
522.  and  note;  and  Waters  v.  People,  33  L.  R. 
A.  836  (as  to  shooting  pigeons  from  traps). 
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yicting  defendant  of  driving,  working,  and 
using  an  unregistered  docked  horse.  Af- 
firmed. 

The  facts  are  slated  in  the  opinion. 

Messrs.  Cranston,  Pitkin,  ft  Moore, 
for  plaintiff  in  error: 

The  right  to  use  one's  property  is  a  prop- 
erty right,  and  as  such  protected  by  consti- 
tutional guaranties. 

1  Bl.  Com.  p.  138;  2  Kent,  Com.  p.  320; 
Tripp  v.  Overocker,  7  Colo.  74,  1  Pac.  695. 

A  person  may  be  deprived  of  his  property 
without  any  physical  taking  thereof,  and  the 
Constitution  is  violated  by  any  law  which 
destroys  the  value  of  the  property,  takes 
away  any  of  its  essential  attributes,  or 
deprives  the  owner  of  the  lawful  use  of  it. 

10  Am.  &  Eng.  Enc.  Law,  p.  299 ;  Re  Jacobs, 
98  N.  Y.  98,  60  Am.  Rep.  636;  Jan^sville  r. 
Carpenter,  77  Wis.  288,  8  L.  R.  A.  808,  20 
Am.  St.  Rep.  123,  46  N.  W.  128 ;  8t.  Louie 
V.  Hill,  116  Mo.  627,  21  L.  R.  A.  226,  22  S. 
W.  861 :  Re  Morgan,  26  Colo.  421,  47  L.  R. 
A.  52,  77  Am.  St.  Rep.  269,  68  Pac.  1071. 

The  law  under  which  Bland  was  convicted 
cannot  be  upheld  as  a  valid  exercise  of  the 
police  power  of  the  state.  The  prohibition 
of  the  right  to  drive,  work,  and  use  an  un- 
registered docked  horse  does  not  tend  to  the 
protection  of  the  lives,  limbs,  health,  com- 
fort, quiet,  or  morals  of  the  community. 
Such  a  law  is  not  based  upon  the  maxim. 
Sic  utei'o  tuo,  ut  alienum  non  Icedas,  which 
is  the  recognized  foundation  and  justification 
of  the  police  power. 

Tiedeman,  Pol.  Power,  §  1 :  /2c  Jacobs,  98 
N.  Y.  107,  50  Am.  Rep.  636;  Thorpe  v.  Rut- 
land d  B.  R.  Co.  27  Vt.  140.  62  Am.  Dec* 
626;  Re  Morgan,  26  Colo.  422,  47  L.  R.  A. 
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62,  77  Am.  St.  Rep.  269,  58  Pac.  1071; 
Platte  d  D,  Canal  d  Mill.  Co.  v.  Dowell,  17 
Colo.  376,  30  Pac.  68;  Platte  d  D.  Canal  d 
Mill.  Co.  V.  Lee,  2  Colo.  App.  184,  29  Pac. 
1036;  People  v.  Oillson,  109  N.  Y.  389,  4 
Am.  St.  Rep.  465,  17  N".  E.  343;  Re  Mar- 
shall, 102  Fed.  323;  Ritchie  v.  People,  155 
111.  98,  29  li.  R.  A.  79,  46  Am.  St.  Rep.  315, 
40  N.  E.  454;  Ruhstrat  v.  People,  185  111. 
133,  49  L.  R.  A.  181,  76  Am.  St.  Rep.  30,  57 
N.  E.  41;  People  v.  Hatckifis,  157  N.  Y.  7, 
42  L.  R.  A.  490,  68  Am.  St.  Rep.  736,  51  N. 
E.  257 ;  People  ex  rel.  Tyroler  v.  Warden  of 
City  Prison,  157  N.  Y.  130,  43  L.  R.  A.  264, 
68  Am.  St.  Rep.  763,  51  N.  E.  1006;  State  v. 
Julow,  129  Mo.  163,^  29  L.  R.  A.  257,  50  Am. 
St.  Rep.  443,  31  S.  W.  781 ;  People  v.  Jack- 
son d  M.  PI.  Road  Co.  9  Mich.  285 ;  Potter's 
Dwarr.  Stat.  458:  Austin  v.  Murray ,  16 
Pick.  126;  Coe  v.  Schultz,  47  Barb.  64; 
Cooley,  Const.  Lim.  p.  710. 

The  fact,  if  it  be  a  fact,  that  prohibiting 
the  use  of  a  docked  horse  might  make  it 
easier  to  enforce  that  part  of  the  law  which 
directly  prohibits  the  docking  of  horses,  is 
no  justification  for  a  law  which,  but  for  that 
purpose,  would  be  unconstitutional. 

Re  Davenport,  102  Fed.  543 ;  Hannibal  d 
8t.  J.  R.  Co.  V.  Busen,  95  U.  S.  471,  24  L. 
ed.  530;  Wynehamer  v.  People,  13  N.  Y.  392. 

Whether  a  statute  can  or  cannot  be  justi- 
fied as  an  exercise  of  the  police  power  is  not 
a  legislative,  but  a  judicial,  question. 

Re  Morgan,  26  Colo.  424,  47  L.  R.  A.  52, 
77  Am.  St.  Rep.  269,  58  Pac.  1071;  Re 
Jacobs,  98  N.  Y.  98,  50  Am.  Rep.  636. 

Messrs.  J.  B.  Melville  and  Henry  J. 
Hersey,  with  Mr.  N.  C.  Miller,  Attorney 
General,  for  defendant  in  error. 

Steele,  J.,  delivered  the  opinion  of  the 
court: 

The  information  charges  that  the  defend- 
ant, on,  to  wit.  May  1,  1902,  at  the  county 
of  Arapahoe,  Colorado,  did  unlawfully  drive, 
work,  and  use  an  unregistered  docked  horse. 
Section  1  of  the  statute  under  which  the  in- 
formation is  brought  is  as  follows:  "It 
shall  be  unlawful  for  any  person  or  persons 
to  dock  the  tail  of  any  horse,  within  the 
state  of  Colorado,  or  to  procure  the  same  to 
be  docked,  or  to  import  or  bring  into  this 
state,  any  docked  horse,  or  horses,  or  to 
drive,  work,  use,  race,  or  deal  in  any  unreg- 
istered docked  horse  or  horses  within  the 
state  of  Colorado."  Section  2  provides  that, 
"within  ninety  days  after  the  passage  of 
this  act  every  owner  or  user  of  any  docked 
horse  within  the  state  of  Colorado  shall  reg- 
ister his  or  her  docked  horse  or  horses  by 
filing  in  the  olTice  of  the  county  clerk  and 
recorder  of  the  county  in  which  such  docked 
horse  or  horses  m«y  then  be  kept,  a  certifi- 
cate, which  certificate  shall  contain  the 
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name  or  names  of  the  owner,  together  with 
his  or  her  postoflice  address;  a  full  descrip- 
tion of  the  color,  age,  size,  and  the  use  made 
of  such  docked  horse  or  horses;  which  cer- 
tificate shall  be  signed  by  the  owner  or  his- 
or  her  agent.  The  county  clerk  shall  num- 
ber such  certificates  consecutively,  and  re- 
cord the  same  in  a  book  or  register  to  be 
kept  for  that  purpose  only;  and  shall  re- 
ceive, as  a  fee  for  the  recording  of  such  cer- 
tificate, the  sum  of  fifty  cents."  Laws  1899, 
chap.  93,  p.  175. 

The  defendant  sold  the  horse  in  question 
February  19th,  and  bought  him  back  about 
the  Ist  of  March,  1902.  The  horse's  tail 
was  docked  between  the  last-mentioned 
dates,  and  there  is  no  evidence  showing  that 
the  defendant  docked  the  horse,  or  that  he 
had  possession  of  the  horse  at  the  time,  or 
was  in  any  way  involved  in  the  commission 
of  the  offense  of  docking  the  horse's  tail.  "No 
proof  was  ofi'ered  that  the  horse  was  unreg- 
istered, but  the  court  held  that,  as  the  proof 
clearly  established  the  fact  that  the  offense 
of  docking  the  horse's  tail  was  committed 
some  time  between  February  19th  and  the 
first  week  in  March,  1902,  no  proof  of  non- 
registration was  necessary.  This  ruling  was- 
correct.  The  act  was  approved  in  April,  and 
became  a  law  in  July,  1899,  and  requires  reg- 
istration within  ninety  days  after  the  pas- 
sage of  the  act.  It  follows  that  registration 
under  the  act  was  impossible  in  this  case. 
The  very  purpose  of  the  legislature  was  to- 
exempt  from  the  operation  of  the  statute- 
those  owning  docked  horses  at  the  tinip  of 
the  passage  of  the  act,  and,  to  se- 
cure them  such  exemption,  it  was  pro- 
vided  that  they  might,  within  ninety 
days  from  the  passage  of  the  act,  reg- 
ister their  horses.  Owners  of  horses  who 
did  not  avail  themselves  of  the  privilege  of 
registration,  and  those  who  could  not  take- 
advantage  of  the  act,  are  guilty  of  a  viola- 
tion of  the  statute  if  they  drive,  work,  use, 
race,  or  deal  in  any  unregistered  docked 
horse.  Although  we  hold  that  proof  that 
the  horse  was  not  registered  was  not  re- 
quired in  this  case,  it  does  not  follow  that 
such  proof  would  not  be  required  in  a  case 
where  it  appeared  that  the  horse  was  docked 
while  in  this  state,  prior  to  or  within  ninety 
days  after  the  passage  of  the  act. 

The  defendant  contends  that  the  act  in 
question  violates  the  14th  Amendment  to  the 
Constitution  of  the  United  States,  and  §  3, 
art.  2,  of  our  Constitution,  which  provide, 
respectively,  that  "no  state  shall  .  .  ► 
deprive  any  person  of  life,  liberty,  or  prop- 
erty without  due  process  of  law,  nor  deny  to 
nny  person  within  its  jurisdiction  the  equal 
protection  of  the  laws,'*  and  that  "all  per- 
sons have  certain  natural,  essential,  and  in- 
alienable rights,  among  which  may  be  reck- 
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oned  the  right  ...  of  acquiring,  pos- 
sessing, and  protecting  property;  and  of 
seeking  and  obtaining  their  safety  and  hap- 
piness." It  is  not  asked  that  the  whole  act 
be  declared  unconstitutional,  but  that  por- 
tion only  which  forbids  the  driving,  working, 
or  using  of  an  unregistered  docked  horse, 
registration  being  impossible. 

Concerning  the  police  power  of  the  state, 
Mr.  Justice  Miller  said  in  the  Slaughter 
House  Oases,  16  Wall.  36,  21  L.  ed.  394: 
**This  power  is,  and  must  be,  from  its  very 
nature  incapable  of  any  very  exact  definition 
or  limitation.  Upon  it  depends  the  security 
of  social  order,  the  life  and  health  of  the 
citizen,  the  comfort  of  an  existence  in  a 
thickly  populated  community,  the  enjoyment 
of  private  and  social  life,  and  the  beneficial 
use  of  property."  And,  quoting  from  an 
opinion  by  Chief  Justice  Redfield,  of  Ver- 
mont, he  continues :  "  'It  extends  to  the 
protection  of  the  lives,  limbs,  health,  com- 
fort, and  quiet  of  all  persons,  and  the  pro- 
tection of  all  property  within  the  state; 
.  .  .  and  persons  and  property  are  sub- 
jected to  all  kinds  of  restraints  and  burdens 
in  order  to  secure  the  general  comfort, 
health,  and  prosperity  of  the  state.  Of  the 
perfect  right  of  the  legislature  to  do  this  no 
question  ever  was,  or,  upon  acknowledged 
general  principles,  ever  can  be,  made,  so  far 
as  natural  persons  are  concerned.* "  And 
this  court,  in  Re  Scrip  Bill,  23  Colo.  604,  48 
Pac.  512,  said:  "While  it  is  difficult  to  de- 
fine the  boundaries  of  the  police  power,  it 
admittedly  extends  to  the  protection  of  the 
lives,  health,  and  property  of  the  citizens, 
and  to  the  preservation  of  good  order  and 
the  public  morals."  And  in  the  case  of  Wa- 
ters V.  People,  23  Colo.  33,  33  L.  R.  A.  836, 
58  Am.  St.  Rep.  216,  46  Pac.  112,  it  was  held 
that  "the  killing  of  doves  as  they  are  re- 
leased from  a  trap,  merely  to  improve  skill 
in  marksmanship,  or  for  sport  and  amuse- 
ment, though  without  specific  intent  to  in- 
flict pain  or  torture,  is  within  the  inhibition 
of  the  statute,  end  punishable."  In  the 
course  of  the  opinion  it  was  said:  "It  is  of 
common  knowledge  that  within  the  past  few 
years,  as  incident  to  the  progress  of  civiliza- 
tion, and  as  the  direct  outgrowth  of  that 
tender  solicitude  for  the  brute  creation 
which  keeps  pace  with  man's  increased 
knowledge  of  their  life  and  habits,  laws  such 
as  the  one  under  consideration  have  been  en- 
acted by  the  various  states,  having  the  com- 
mon object  of  protecting  these  dumb  crea- 
tures from  ill  treatment  by  man.  Their  aim 
is  not  only  to  protect  these  animals,  but  to 
conserve  the  public  morals,  both  of  which 
are  undoubtedly  proper  subjects  of  legisla- 
tion." 

The  docking  of  a  horse's  tail  is  cruelty, 
not  only  because  of  the  torture  inflicted  by 
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the  operation,  but  because,  by  depriving  the 
horse  of  the  use  of  his  tail,  he  is  deprived  of 
the  use  of  a  weapon  supplied  him  by  nature 
for  his  protection  from  the  myriads  of 
winged  pests  that  infest  the  land.  Counsel 
insist  that  the  question  of  cruelty  is  not  in- 
volved, and  that,  assuming  that  the  legis- 
lature has  full  power  to  prohibit  docking,  it 
tias  not  the  power  to  prohibit  the  use  of  the 
horse  after  his  tail  has  been  docked,  and, 
conceding  that  the  use  of  property  may  be 
taken  away  for  the  public  good,  without 
compensation  to  the  owner,  that  the  prohibi- 
tion of  the  right  to  drive,  work,  and  use  an 
unregistered  horse  does  not  tend  to  the  pro- 
tection of  the  health,  comfort,  or  good  mor- 
als of  the  community,  and  is  not,  therefore, 
a  valid  exercise  of  the  police  power.  They 
say  that,  as  the  act  itself  is  silent  upon  the 
-ubject  of  the  purpose  of  the  legislature 
prohibiting  the  use  of  docked  horses,  unless 
we  can  clearly  perceive  from  the  terms  of 
the  act  that  the  thing  prohibited  necessarily 
affects  the  public  morals  we  should  not  sus- 
tain it ;  that  the  sight  of  docked  horses  does 
not  call  to  mind  the  process  by  which  the 
tail  was  obliterated;  that  there  is  no  differ- 
ence in  appearance  between  a  registered  and 
and  unregistered  docked  horse;  and  that  a 
docked  horse  is  not  an  unsightly  object. 
That  whether  the  statute  can  or  cannot  be 
justified  as  an  exercise  of  the  police  power 
is  a  judicial,  and  not  a  legislative,  question. 
It  belongs  to  the  legislative  department  to 
exert  the  police  power  of  the  state,  and  to 
determine  primarily  what  measures  are  ap- 
propriate and  needful  for  the  protection  of 
the  public  morals,  the  public  health,  or  the 
public  safety.  Mugler  v.  Kansas,  123  U.  S. 
()23,  31  L.  ed.  205,  8  Sup.  Ct.  Rep.  273.  "The 
public  interests  imperatively  demand  that 
legislative  enactments  should  be  recognized 
and  enforced  by  the  courts,  as  embodying  the 
will  of  the  people,  unless  they  are  plainly 
and  palpably,  beyond  all  question,  in  viola- 
tion of  the  fundamental  law  of  the  Constitu- 
tion." Atkin  V.  Kansas,  191  U.  S.  207,  48 
L.  ed.  148,  24  Sup.  Ct.  Rep.  124. 

It  is  said  that  the  police  power  of  the 
state  is  founded  largely  upon  the  maxim, 
"Use  your  property  in  such  manner  as  not 
to  injure  that  of  another;"  and  counsel  in- 
sist that  the  driving  of  an  unregistered 
docked  horse  injures  no  one,  and  that,  as  the 
police  power  is  founded  upon  the  maxim 
stated,  unless  the  use  of  an  unregistered 
docked  horse  can  be  shown  to  be  injurious  to 
others,  the  statute  cannot  be  sustained  as  a 
valid  exercise  of  the  police  power.  "The  wel- 
fare of  the  people  is  the  supreme  law,"  is  a 
maxim  of  the  law;  and  it  is  upon  these  two 
maxims  that  the  police  power  of  the  state 
is  largely  based.  In  the  exercise  of  the  po- 
lice power  the  legislature  has  a  large  discre- 
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tion,  and  it  is  our  duty  to  sustain  such  leg- 
islation unless  it  is  clearly  and  palpably, 
and  beyond  all  question  in  violation  of  the 
Constitution. 

The  fact  that  the  legislature  has  failed  to 
fitate  that  the  use  of  an  unregistered  docked 
horse  is,  in  its  opinion,  contrary  to  the  pub- 
lic morals,  does  not  preclude  us  from  sus- 
taining the  statute  upon  that  theory,  for  we 
must  sustain  the  law  if  any  sound  and  reas- 
onable theory  can  be  advanced  as  a  basis  for 
our  judgment.  It  is  urged  by  the  attorney 
:general  that  the  legislation  in  question  can 
he  sustained  under  the  police  power  of  the 
state,  because  it  tends  to  conserve  the  public 
murals ;  that  seeing  frequently  the  mutilated 
and  disfigured  animals  sears  the  conscience 
and  hardens  the  minds  of  the  people  until 
they  become  accustomed  to  look  upon  these 
things  as  a  matter  of  course.  The  same 
thought  was  expressed  by  Pope  in  a  few 
lines.  And  it  is  as  true  in  our  day  as  it  was 
in  his  time  that,  although  we  may  instinc- 
tively hate  vice,  yet,  if  we  allow  ourselves 
to  become  familiar  with  it,  we,  in  turn,  be- 
•come  depraved.  It  was  upon  this  theory  that 
Judge  Carpenter  sustained  the  law,  and  we 
fully  agree  with  him  that  constantly  seeing 
the  disfigured  and  mutilated  animals  tends 
to  corrupt  the  public  morals. 

We  arc  of  opinion  that  in  forbidding  the 
use  of  a  docked  horse  the  legislature  has  not 
•exceeded  its  authority,  that  the  interdiction 
is  a  reasonable  and  valid  exercise  of  the  po- 
lice power  of  the  state,  and  that  the  provi- 
sions of  the  Federal  and  the  state  Consti- 
tutions have  not  been  violated.  The  ques- 
tions here  presented  have  been  considered  in 
very  many  cases  by  the  Supreme  Court  of 
the  United  States.  We  shall  not  undertake 
a  review  of  these  decisions,  but  shall  cite 
from  a  few  of  the  more  recent  ones,  which, 
in  our  opinion,  clearly  sustain  the  right  of 
the  legislature  to  enact  such  statutes  as  the 
one  now  assailed. 

The  legislature  of  Kansas  declared  all 
places  where  intoxicating  liquors  were  man- 
Tifactured  or  sold  to  be  common  nuisances, 
and  that  whenever,  by  the  judgment  of  the 
■court,  such  place  was  found  to  be  a  nuisance, 
the  sheriff  should  be  directed  to  shut  up  and 
abate  such  place,  and  destroy  all  property 
used  in  keeping  and  maintaining  such  nui- 
sance. One  Mugler,  at  the  time  of  the  pas- 
sage of  the  act,  was  the  owner  of  a  brewery, 
and  engaged  in  the  manufacture  of  malt 
liquors.  The  sale  of  which  he  was  found 
^ilty  occurred  in  the  state  after  the  act 
took  effect,  and  was  of  beer  manufactured 
l)efore  its  passage.  The  buildings  and  ma- 
chinery constituting  the  breweries  were  of 
little  value  if  not  used  for  the  purpose  of 
manufacturing  beer.  It  was  claimed  by 
Mugler  that  the  judgment  of  the  court  sus- 
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taining  the  statute  and  directing  the  de- 
struction of  his  brewery  deprived  him  of  his 
property  without  due  process  of  law.  The 
law  was  upheld  by  the  Supreme  Court  in 
MugJer  v.  Kansas,  123  U.  S.  623,  31  L.  ed. 
205,  8  Sup.  Ct.  Rep.  273.  Mr.  Justice  Har- 
lan, in  the  course  of  the  opinion,  said:  "If. 
in  the  judgment  of  the  legislature,  the  man- 
ufacture of  intoxicating  liquors  for  the 
maker's  own  use,  as  a  beverage,  would  tend 
to  cripple,  if  it  did  not  defeat,  the  efforts  to 
guard  the  community  against  the  evils  at- 
tending the  excessive  use  of  such  liquors,  it 
is  not  for  the  courts,  upon  their  views  as  to 
what  is  best  and  safest  for  the  community, 
to  disregard  the  legislative  determination  of 
that  question.  So  far  from  such  a  regula- 
tion having  no  relation  to  the  general  end 
sought  to  be  accomplished,  the  entire  scheme 
of  prohibition,  as  embodied  in  the  Constitu- 
tion and  laws  of  Kansas,  might  fail  if  the 
right  of  each  citizen  to  manufacture  intox- 
icating liquors  for  his  own  use  as  a  bev- 
erage were  recognized."  Respecting  Mug- 
ler's  claim  that  his  property,  if  not  em- 
ployed in  the  manufacture  of  beer,  would  be 
of  no  value,  and  that  the  prohibition  of  it 
being  so  employed  was,  in  effect,  a  taking  of 
the  property  for  public  use  without  compen- 
sation, and  depriving  the  citizen  of  his  prop- 
erty without  due  process  of  law,  Justice 
Harlan  said:  "This  interpretation  of  the 
14th  Amendment  is  inadmissible.  It  cannot 
be  supposed  that  the  states  intended,  by 
adopting  that  amendment,  to  impose  re- 
straints upon  the  exercise  of  their  powers 
for  the  protection  of  the  safety,  health,  or 
morals  of  the  community.  .  .  .  The 
principle  that  no  person  shall  be  deprived 
of  life,  liberty,  or  property  without  due 
process  of  law  was  embodied,  in  substance, 
in  the  Constitutions  of  nearly  all,  if  not  all, 
of  the  states  at  the  time  of  the  adoption  of 
the  14th  Amendment;  and  it  has  never  been 
regarded  as  incompatible  with  the  principle, 
equally  vital,  because  essential  to  the  peace 
nnd  safety  of  society,  that  all  property  in 
this  country  is  held  under  the  implied  obli- 
gation that  the  owner's  use  of  it  shall  not  be 
injurious  to  the  community." 

Letters  patent  granting  to  Henry  C.  De 
Witt  and  assigns  the  exclusive  right  to 
make,  use,  and  vend  to  others  an  article 
known  as  "Aurora  oil"  were  issued  in  1867. 
By  a  statute  of  Kentucky  passed  in  the  year 
1874  (Acts  1873-74,  p.  40,  chap.  386),  the 
sale  or  use  of  oil  that  would  ignite  or  per- 
manently burn  at  a  less  temperature  than 
130  degrees  Fahrenheit  was  prohibited.  The 
statute  further  provided  that  inspectors  were 
required  to  brand  casks  and  barrels  contain- 
ing oil  with  the  words  "Standard  oil,"  or  with 
the  words  "Unsafe  for  illuminating  pur- 
poses,"  as   inspection   showed   was    proper. 
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The  assignee  of  De  Witt  was  convicted  of  the 
charge  ot  selling  oil  known  as  "Aurora  oil," 
the  cask  containing  which  had  been  previous- 
ly branded  by  an  authorized  inspector  with 
the  words  "Unsafe  for  illuminating  pur- 
poses." It  was  admitted  that  the  Aurora 
oil  could  not  be  made  to  conform  to  the 
standard  of  test  required  by  the  Kentucky 
statute  as  a  prerequisite  to  the  right  to  sell 
within  that  state  illuminating  oils  of  the 
kind  designated.  In  the  case,  Patterson  v. 
Kentucky,  97  U.  S.  501,  24  L.  ed.  1115,  the 
conviction  was  sustained,  and  the  law  up- 
held. The  court  said :  "By  the  settled  doc- 
trines of  this  court,  the  policy  power  ex- 
tends at  least  to  the  protection  of  the  lives, 
the  health,  and  the  property  of  the  com- 
munity against  the  injurious  exercise  by  any 
citizen  of  his  own  rights.  State  legislation 
strictly  and  legitimately  for  police  purposes 
does  not,  in  the  sense  of  the  Constitution, 
necessarily  intrench  upon  any  authority 
which  has  been  confided  expressly  or  by  im- 
plication to  the  national  government.  The 
Kentucky  statute  under  examination  mani- 
festly belongs  to  that  class  of  legislation.  It 
is,  in  the  best  sense,  a  mere  police  regula- 
tion, deemed  essential  for  the  protection  of 
the  lives  and  property  of  citizens.  It  ex- 
presses in  the  most  solemn  form  the  deliber- 
ate judgment  of  the  state  that  burning 
fluids  which  ignite  or  permanently  bum  at 
less  than  a  prescribed  temperature  are  un- 
safe for  illuminating  purposes.  Whether 
the  policy  thus  pursued  by  the  state  is  wise 
or  unwise,  it  is  not  the  province  of  the  na- 
tional authorities  to  determine.  That  be- 
longs to  each  state,  under  its  own  sense  of 
duty,  and  in  view  of  the  provisions  of  its 
own  Constitution.  Its  action  in  those  re- 
spects is  beyond  the  corrective  power  of  this 
court." 

In  Boston  Boer  Co,  v.  MfMsachttsetts,  07 
U.  S.  25,  24  L.  ed.  989,  it  is  held  that  "all 
rights  are  subject  to  the  police  power  of  a 
state,  and  if  tiie  public  safety  or  the  public 
morals  require  the  discontinuance  of  any 
manufacture  or  traffic,  the  legislature  may 
provide  for  its  discontinuance,  notwithstand- 
ing individuals  or  corporations  may  thereby 
suffer  inconvenience"  and  that  "as  the  police 
power  of  a  state  extends  to  the  protection  of 
the  lives,  health,  and  property  of  her  citi- 
zens, the  maintenance  of  good  order,  and  the 
preservation  of  the  public  morals,  the  legis- 
lature cannot  by  any  contract  devest  itself 
of  the  power  to  provide  for  these  objects." 

In  Lawion  v.  Steele,  152  U.  S.  133,  38  L. 
ed.  385,  14  Sup.  Ct.  Rep.  499,  it  is  said: 
"The  extent  and  limits  of  what  is  known  as 
the  police  power  have  been  a  fruitful  sub- 
ject of  discussion  in  the  appellate  courts  of 
nearly  every  state  in  the  Union.  It  is  uni- 
versally conceded  to  include  everything  es- 
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sential  to  the  public  safety,  health,  and 
morals,  and  to  justify  the  destruction  or 
abatement,  by  summary  proceedings,  of 
whatever  may  be  regarded  as  a  public  nui- 
sance. .  .  .  Beyond  this,  however,  the 
state  may  interfere  wherever  the  public  in- 
terests demand  it;  and  in  this  particular  a 
large  discretion  is  necessarily  vested  in  the 
legislature  to  determine,  not  only  what  the 
interests  of  the  public  require,  but  what 
measures  are  necessary  for  the  protection  of 
such  interests."  And  the  court  upheld  the 
New  York  statute  authorizing  the  summary 
destruction  of  nets  set  or  maintained  on  the 
waters  of  the  state  in  violation  of  the  stat- 
ute enacted  for  the  protection  of  fish.  At 
page  142,  162  U.  S.  page  390,  38  L.  ed.,  and 
page  603,  14  Sup.  Ct.  Rep.  the  court  says: 
"It  is  said,  however,  that  the  nets  are  not 
in  themselves  a  nuisance,  but  are  perfectly 
lawful  acts  of  manufacture,  and  are  ordina- 
rily used  for  a  lawful  purpose.  This  is, 
however,  by  no  means  a  conclusive  answer. 
Many  articles,  such,  for  instance,  as  cards, 
dice,  and  other  articles  used  for  gambling 
purposes,  are  perfectly  harmless  in  them- 
selves, but  may  become  nuisances  by  being 
put  to  an  illegal  use,  and  in  such  cases  fall 
within  the  ban  of  the  law,  and  may  be  sum- 
marily destroyed."  And  on  page  140,  162 
U.  S.,  page  300,  38  L.  ed.,  and  page  602,  14 
Sup.  Ct.  Rep.,  the  court  says:  "While  the 
legislature  has  no  right  arbitrarily  to  de- 
clare that  to  be  a  nuisance  which  is  clearly 
not  so,  a  good  deal  must  be  left  to  its  dis- 
cretion in  that  regard ;  and,  if  the  object  to 
be  accomplished  is  conducive  to  the  public 
interests,  it  may  exercise  a  large  liberty  of 
choice  in  the  means  employed." 

Mr.  Justice  Brown,  in  the  case  of  Louis- 
ville  d  N,  R.  Co.  v.  Kentucky,  161  U.  S. 
077,  40  L.  ed.  849,  16  Sup.  Ct.  Rep.  714, 
said:  "Where  the  police  power  is  invoked 
in  good  faith  for  the  prohibition  of  a  prac- 
tice which  the  legislature  has  declared  to  be 
detrimental  to  the  public  interests,  it  will  be 
sustained  wherever  it  can  be  done  without 
the  impairment  of  vested  rights.  .  .  . 
The  general  rule  holds  good,  that  whatever 
is  contrary  to  public  policy  or  inimical  to 
the  public  interests  is  subject  to  the  police 
power  of  the  state,  and  within  [the  exertion 
of]  legislative  control;  and  in  the  exertion 
of  such  power  the  legislature  is  vested  with 
a  large  discretion,  which,  if  exercised  bona 
fide  for  the  protection  of  the  public,  is  be- 
yond the  reach  of  judicial  inquiry." 

The  foregoing  authorities  establish  (1) 
that  it  is  within  the  police  power  of  the  state 
to  prohibit  cruely  to  animals,  because  such 
prohibition  is  a  protection  to  the  animals 
and  tends  to  conserve  the  public  morals; 
(2)  that  in  the  exercise  of  the  power  the  leg- 
islature may  adopt  such  reasonable  means 
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as  are  necessary  to  accomplish  the  purposes 
of  the  statute;  (3)  that  to  the  legislature 
is  confided  a  large  discretion  in  declaring 
the  public  policy,  and  that,  unless  the  legis- 
lation is  clearly  and  palpably  in  violation  of 
the  fundamental  law,  it  will  be  sustained; 
(4)  that  all  property  is  held  under  the  im- 
plied obligation  that  the  owner's  use  of  it 
shall  not  be  injurious  to  the  public. 

These  propositions  being  established  by 
abundant  authority,  it  remains  to  be  deter- 
mined whether  the  means  adopted  by  the 
legislature  for  the  accomplishment  of  the 
purpose  of  preventing  the  species  of  cruelty 
forbidden  by  the  statute  can  be  regarded  as 
a  reasonable  exercise  of  the  power  confided 
to  the  legislature.  It  is  for  the  courts  to 
determine  whether  the  act  can  be  justified  as 
a  reasonable  exercise  of  the  police  power 
but,  in  the  consideration  of  the  question,  we 
should  be  guided  somewhat  by  the  primary 
declaration  of  the  legislature;  and  if,  in  its 
judgment,  it  is  necessary,  for  the  conserva- 
tion of  the  public  morals,  and  to  effect  the 
purposes  of  the  act,  to  prohibit  the  use  of 
docked  horses,  we  should  not  disregard  the 
determination  by  the  legislature  of  that 
question.  It  is  not  a  valid  objection  to  the 
statute  that  onl>  such  horses  as  are  not  reg- 
istered cannot  be  used.  The  legislature  rec- 
ognized the  fact  that  many  horses  had  been 
mutilated  prior  to  the  time  the  bill  for  the 
prevention  of  the  cruel  custom  was  intro- 
duced, and,  instead  of  depriving  the  owners 
of  the  right  to  use  such  animals,  justly  pro- 
vided that  horses  then  docked  might  be  used, 
provided  they  were  registered  within  a  cer- 
tain time.  At  this  time  there  was  no  law 
prohibiting  the  docking  of  horses'  tails,  and 
to  have  prohibited  the  use  of  docked  horses 
would  have  been  an  unusual,  if  not  an  ille- 
gal, exercise  of  power.  The  defendant  can- 
not complain  if  he  comes  under  the  ban  of 
the  law,  even  though  means  have  been  pro- 
vided for  other  owners  of  docked  horses  to 
use  their  animals.  The  law  excludes  from 
its  provisions  those  who  use  registered 
horses,  and  includes  those  who  use  unregis- 
tered horses.  All  persons  who  owned  docked 
horses  at  the  time  of  the  passage  of  the  act 
were  permitted  to  register  them.  Horses 
docked  after  the  passage  of  the  act  are  de- 
nied registration.  The  law  operates  upon 
that  class  of  persons  who  use  unregistered 
docked  horses,  but  the  classification  is  rea- 
sonable, and  not  arbitrary,  and  is  not  objec- 
tionable as  class  legislation,  and  does  not  vio- 
late that  provision  of  the  Constitution  which 
provides  that  no  state  shall  deny  to  any  per- 
son within  its  jurisdiction  the  equal  protec- 
tion of  the  laws.  The  character  of  the  of- 
fense prohibited  by  the  statute  is  such  that 
something  more  than  the  mere  prohibition 
of  the  docking  was  necessary  to  accomplish 
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the  purposes  of  the  act,  and  the  means  em- 
ployed by  the  legislature  are  probably  the 
most  efficient  that  could  be  devised  to  pre- 
vent the  docking.  The  whole  scheme  and 
purpose  of  the  act  would  probably  fail  if  the 
'ise  of  the  docked  animals  were  not  prohib- 
ited, and  as  the  act  is  clearly  intended  to 
conserve  the  public  morals  .and  to  protect 
the  horses ;  and,  as  the  means  employed  by  the 
legislature  to  effectively  prevent  the  cruelty 
prohibited  by  the  statute  are  reasonable  and 
consistent  with  the  policy  of  the  state  as  de- 
clared by  the  act,  and  are  measures  neces- 
sary for  the  protection  of  the  interests  of  the 
public,  it  becomes  our  duty  to  uphold  the 
statute.  But  for  another  reason  the  law 
can  and  should  be  sustained.  It  is  compe- 
tent for  the  legislature  to  provide  such  pun- 
ishment as,  in  its  judgment,  the  offense  war- 
rants; and,  unless  the  punishment  inflicted 
can  be  regarded  as  cruel  or  unusual,  the 
courts  cannot  interfere.  Although  the  stat- 
ute expressly  fixes  the  penalty  for  its  viola- 
tion as  fine  and  imprisonment,  pr  both,  we 
know  of  no  good  reason  why  the  provisions 
forbidding  the  use  of  unregistered  docked 
horses  may  not  be  regarded  as  an  additional 
punishment  imposed  upon  those  who  violate 
the  law.  Counsel  say  the  deprivation  of  the 
use  of  the  unregistered  docked  horse  was  not 
imposed  as  an  additional  punishment  upon 
the  person  who  docked  the  horse,  because  the 
horse  may  have  been  docked  in  a  state  where 
the  docking  of  horses'  tails  is  not  a  crime, 
and  brought  here,  and  because,  if  a  burglar 
should  break  into  a  stable  aiid  steal  a  horse, 
and  then  dock  his  tail,  the  owner,  if  he  sub- 
sequently recovered  his  property,  could  not 
use  his  horse.  The  statute  forbids  the  im- 
portation of  docked  horses.  Whether  that 
provision  interferes  with  the  right  of  Con- 
gress to  regulate  commerce  between  the 
states  is  not  involved  in  this  case,  for  the 
reason  that  the  horse  in  question  was  docked 
in  Colorado.  What  our  ruling  would  be  in 
a  case  where  a  thief  had  docked  a  stolen 
horse,  and  the  rightful  owner  had  undertak- 
en to  use  him  after  he  was  docked,  we  are 
not  prepared  to  say;  but  the  horse  in  ques- 
tion was  not  a  stolen  horse,  nor  was  it 
docked  by  a  thief.  With  full  knowledge  of 
the  law,  the  owner  of  the  horse  docked  him 
and  sold  him  to  Bland,  and  Bland,  with  full 
knowledge  of  the  law,  bought  a  docked  horse. 
Their  property  has  not  been  taken  without 
due  process  of  law.  The  law  has  not  de- 
stroyed their  property.  They  have  destroyed 
their  own  property.  Bland  sold  the  horse, 
and  within  two  weeks  bought  him  back.  In 
the  interim  the  horse's  tail  was  docked. 
There  was  no  necessity  for  docking  the 
horse's  tail,  and  the  parties  concluded  to  de- 
fy the  law,  and  they  must  take  the  conse- 
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queiiceb.  We  regard  the  law  as  just,  wise, 
and  humane,  and  withal  a  lawful  exercise  of 
the  power  confided  to  the  legislature,  be- 
cause it  conserves  the  public  morals,  and  be- 


cause it  punishes  the  cruel  and  senseless 
treatment  hj  man  of  his  best  and  most  con- 
stant friend. 

7'he  judgment  is  affirmed. 
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1.  To  uphold  a  atatnte  Impoaliiv  the 
daty  apon  the  o'vrners  or  occvpantN 
of  abvttlnv  land  to  keep  the  side- 
irallc*  free  froui  lee  and  snow,  there 
must  be  no  inequality  in  the  burden  imposed 
upon  the  respective  classes  of  persons  upon 
whom  the  duty  Is  imposed,  nor  unjust  dis- 
crimination in  favor  of  some  and  against 
others. 

2.  A  statute  Imposlnv  the  burden  of 
renicrlnv  ice  and  snoiv^  from  the  slde- 
'vralks  upon  the  occupants  of  improved  prop- 
erty abutting  thereon,  without  anything  to 
designate  the  person  responsible  in  case  of 
apartment  houses,  is  void  for  uncertainty. 

3.  A  provision  that  sand,  sa^vdusty  ''or 
other  ftuch  substance,*'  must  be  used 
on  icy  sidewalks,  without  specifying  what 
such  substance  may  be,  renders  the  statute 
void  fo**  uncertaintv. 

4.  A  statute  Imposing  a  penalty  for 
failure  to  remove  the  lee  from  a  side- 
walk upon  one  who,  under  the  provisions  of 
the  statute,  may  already  be  in  confinement 
for  violation  of  its  provisions,  is  void. 

6.  The  fact  that  the  O'wners  of  unim- 
proved property  may  be  nonresi- 
dents is  DO  excuse  for  making  different  pro- 
visions with  respect  to  the  removal  of  snow 
from  the  walks  In  front  of  such  property 
from  those  relating  to  Improved  property. 

(May  24,   1904.) 

ERROR  to  the  Police  Court  of  the  District 
of  Columbia  to  review  a  judgment  con- 
victing defendant  of  violating  a  provision  of 
the  statute  with  respect  to  the  removal  of 
snow  and  ice  from  sidewalks.    Reversed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  George  E.  Hamilton  and 
Michael  J.  Colbert,  for  plaintifT  in  er- 
ror: 

The  sidewalk  in  front  of  a  man's  house 
belongs  no  more  to  that  man  than  to  every 
other  citizen  of  the  United  States,  and  he 
has  no  greater  control  over  said  sidewalk; 
nor  has  he  any  special  use  in,  or  benefit 

Note. — As  to  right  to  impose  upon  abutting 
owners  the  expense  of  cleaning  streets  or  side- 
walks, see  also  note  to  Chicago  v.  Blair,  24 
L.  R.  A.  412,  and  the  later  case  of  State  v. 
Jackman,  42  L.  R.  A.  438. 
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from,  the  sidewalk,  greater  than  any  other 
citizens  have;  nor  is  he  any  more  benefited 
by  the  removal  of  obstructions  caused  by 
snow  and  ice  than  other  citizens. 

The  provisions  oi  the  act  compel  a  man  to 
perform  a  labor,  not  upon,  or  for  the  bene- 
fit of,  his  own  property,  but  upon  and  for 
the  benefit  of  property  which  does  not  be- 
long to  him,  and  compel  him  not  only  to  per- 
form such  labor  and  thereby  deprive  him  of 
that  labor,  which  is  property,  without  due 
process  of  law,  but  take  from  him,  in  the 
sand  and  sawdust  required  to  be  sprinkled, 
in  certain  contingencies,  on  this  street,  these 
kinds  of  property  without  process  of  law  and 
without  compensation. 

Considered  as  a  police  regulation,  the  act 
is  unconstitutional;  for,  while  the  govern- 
ment may,  in  the  exercise  of  its  police  pow- 
er, extend  very  largely  the  lines  of  legisla- 
tion, there  are  limits  beyond  which  such  leg- 
islation cannot  rightfully  go,  and  those  lim- 
its would  seem  to  be  defined  by  the  Consti- 
tution itself. 

Mugler  v.  Kansas,  123  U.  S.  623,  31  L.  ed. 
205,  8  Sup.  Ct.  Rep.  273;  Boston  Beer  Co.  v. 
Massachusetts,  97  U.  S.  25,  24  L.  ed.  989; 
8tate  V.  Jackman,  69  N.  H.  331,  42  L.  R.  A. 
438,  41  Atl.  347. 

A  more  clear  case  of  inequality  could  not 
be  found  than  that  presented  here. 

Allman  v.  District  of  Columbia,  3  App.  D. 
C.  8;  Dill.  Mun.  Corp.  §  761.  Cooley,  Taxn. 
2d  ed.  p.  20;  Macon  v.  Patty,  57  Miss.  378, 

34  Am.  Rep.  451 ;  McCormack  v.  Pat  chin,  55 
Mo.  36,  14  Am.  Rep.  440;  Thomas  v.  Gain,^ 

35  Mich.  155,  24  Am.  Rep.  535;  Norwood  v. 
Baker,  172  U.  S.  269,  43  L.  ed.  443,  19  Sup. 
Ct.  Rep.  187. 

Messrs.  A.  B.  DvTall,  E.  H.  Thomas, 
and  F.  H.  Stephens  for  defendant  in  error. 

Morris,  J.,  delivered  the  opinion  of  the 
court : 

It  is  understood  that  this  is  a  test  case  to 
determine  the  question  which  has  been 
raised  as  to  the  validity  of  an  act  of  Con- 
gress entitled  "An  Act  to  Provide  for  the 
Removal  of  Snow  and  Ice  from  the  Side- 
walks of  the  District  of  Columbia,  and  for 
Other  Purposes,"  approved  February  10, 
1904,  for  the  violation  of  which,  consisting 
in  the  failure  to  remove  snow  and  ice  from 
the  sidewalks  in  front  of  lots  62  and  63,  io 
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square  565,  in  this  city,  the  appellant  was 
adjudged  guilty  by  the  police  court.  The 
act  in  question  is  as  follows: 

"Be  it  oiacted,  etc.,  That  it  shall  be  the 
duty  of  every  tenant  or  occupant  of  any  lot 
or  lots  of  ground  within  the  fire  limits  of 
the  District  of  Columbia,  improved  by  a 
house  or  building  adjacent  to  any  improved 
sidewalk,  within  the  first  four  hours  of  day- 
light after  the  ceasing  of  any  fall  of  snow, 
to  cause  said  snow  to  be  removed  from  the 
paved  sidewalk  adjacent  to  such  lot  or  lots 
to  the  extent  in  length  to  which  said  lot  or 
lots  abut  thereon,  and  to  the  extent  in 
breadth  of  not  less  than  6  feet,  and,  if  such 
improved  sidewalk  be  not  of  such  width, 
'then  to  the  extent  of  the  width  thereof ;  and, 
in  the  event  any  snow  that  may  have  fallen 
shall,  before  its  removal,  become  so  hard- 
ened by  freezing  or  otherwise  that  it  cannot 
be  removed  without  great  difficulty,  or  if  at 
any  time  ice  shall  have  formed  on  any  such 
improved  sidewalk  by  the  freezing  of  rain, 
hail,  melted  snow,  or  in  any  other  manner, 
it  shall  be  the  duty  of  such  tenants  or  occu- 
pant, within  the  first  four  hours  of  daylight 
thereafter,  to  sprinkle,  or  cause  such  snow 
or  ice,  to  the  extent  aforesaid,  to  be 
sprinkled  with  sand,  sawdust,  or  other  sueh 
substance.  And  for  any  violation  of  the 
provisions  of  this  section  such  tenant  or  oc- 
cupant shall  be  guilty  of  a  misdemeanor, 
and  upon  conviction  thereof  shall  be  pun- 
ished by  a  fine  of  $6  and  costs,  or  by  impris- 
onment in  the  workhouse  of  the  District  of 
Columbia  not  exceeding  five  days,  and  by  an 
additional  fine  of  $5  and  costs,  or  by  addi- 
tional imprisonment  in  the  workhouse  of  the 
District  of  Columbia,  not  exceeding  five  days 
for  each  additional  twenty-four  hours  after 
the  expiration  of  the  time  hereinbefore  pro- 
vided that  such  tenant  or  occupant  shall  suf- 
fer or  permit  such  snow  or  ice  to  remain 
without  being  sprinkled  or  removed  as  here- 
inbefore provided. 

"Sec.  2.  That  it  shall  be  the  duty  of  the 
commissioners  of  the  District  of  Columbia, 
as  soon  as  practicable  after  the  ceasing  of 
any  fall  of  snow,  or  after  the  accumulation 
of  ice  on  the  paved  sidewalks  of  the  District 
of  Columbia  in  front  of  and  adjacent  to  pub- 
lie  buildings,  public  squares,  and  public  res- 
ervations in  the  said  District  owned  or 
leased  by  said  District,  to  cause  such  snow 
or  ice  to  be  removed,  and  also  to  cause  the 
same  to  be  removed  from  all  crosswiilks  of 
improved  streets  and  places  of  intersection 
of  alleys  with  improved  sidewalks;  but  in 
the  event  of  inability  to  remove  such  ac- 
cumulation of  snow  or  ice  by  reason  of  the 
hardening  thereof,  it  shall  be  their  duty,  as 
soon  as  practicable,  to  cause  such  paved  side- 
walks, crosswalks  and  places  of  intersection 
of  alleys  with  improved  sidewalks  to  be 
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sprinkled  with  sand,  sawdust,  or  other  such 
material. 

"Sec.  3.  That  it  shall  be  the  duty  of  the 
owner  or  owners  of  every  vacant  or  unim- 
proved lot  within  the  fire  limits  of  the 
District  of  Columbia  fronting  or  abutting 
upon  a  paved  sidewalk,  within  the  first  four 
hours  of  daylight  after  the  ceasing  of  any 
fall  of  snow,  as  set  forth  in  §  1  hereof,  to 
cause  such  snow  to  be  removed  from  the 
paved  sidewalk  in  front  ol  such  lot  or  lots 
in  the  same  manner,  and  to  the  same  extent, 
and  subject  to  the  same  penalty  as  provid- 
ed in  said  section;  and  in  the  event  any 
snow  that  may  have  fallen  shall,  before  its 
removal,  become  so  hardened  by  freezing  or 
otherwise  that  it  cannot  be  removed  with- 
out great  difficulty,  or  if  at  any  time  ice 
shall  have  formed  on  any  such  sidewalk  by 
the  freezing  of  rain,  hail,  melted  snow,  or 
in  any  other  manner,  it  shall  be  the  duty  of 
such  owner  or  owners,  within  the  first  four 
hours  of  daylight  thereafter,  to  sprinkle  or 
cause  such  frozen  snow  or  ice,  to  the  extent 
aforesaid,  to  be  sprinkled  with  sand  or 
sawdust,  or  other  such  substance;  and  for  . 
failure  to  do  so  such  owner  or  owners  shall 
be  subject  to  the  same  penalty  provided  in 
§  ]  of  this  act. 

"Sec.  4.  That  in  the  event  of  the  failure 
of  any  such  owner  or  owners  of  any  vacant 
or  unimproved  lot  to  cause  the  removal  of 
such  snow  or  ice,  or  to  sprinkle  the  same  as 
hereinbefore  provided,  it  shall  be  the  duty 
of  the  commissioners  of  the  District  of  Co- 
lumbia, as  soon  as  practicable  after  the  ex- 
piration of  the  time  herein  provided  for  the 
removal  or  sprinkling  thereof,  to  cause  the 
snow  or  ice  in  front  of  such  lot  to  be  re- 
moved or  to  cause  the  same  to  be  sprinkled 
as  hereinbefore  directed  to  be  done  by  such 
owner  or  owners;  and  upon  each  and 
every  such  removal  or  sprinkling  by  them 
they  shall  assess  the  sum  of  $1  against  each 
such  lot,  and  where  any  such  lot  has  a  front- 
age in  excess  of  25  feet  an  additional  sum 
of  $1  for  each  additional  frontage  of  25 
feet  or  fractional  part  thereof,  which  said 
assessment  shall  be  a  lien  on  such  Tot  when 
entered  of  record  on  the  tax  records  of  the 
District  of  Columbia,  and  to  continue  until 
paid,  and  shall  be  added  to  the  general 
tax  annually  levied  on  such  lot.  and  shall 
be  collected  in  the  same  manner  and  as 
part  of  such  general  tax:  Provided,  how- 
ever, that  such  removal  or  sprinkling  by  the 
commissioners  of  the  District  of  Columbia, 
and  assessment  therefor,  shall  not  relieve 
the  owner  or  occupant  from  the  penalty 
hereinbefore  provided  for  failure  to  remove 
or  sprinkle  such  snow  or  ice. 

"Sec.  6.  That  it  shall  be  the  duty  of  every 
owner  of  any  unimproved  or  nontenanted 
improved  lot  or  lots  and  of  the  tenant  or 
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occupant  of  any  improved  lot  or  lots  of 
ground  in  the  District  of  Columbia,  within 
three  days  after  notice  to  do  so  by  the 
commissioners,  to  cause  to  be  cleaned  off 
and  removed  all  dirt,  sand,  gravel,  or  other 
refuse  matter  that  may  fall,  wash,  or  be 
placed  upon  any  paved  sidewalk  adjacent 
to  such  lot  or  lots  in  the  District  of  Co- 
lumbia, subject  to  the  same  penalty  provid- 
ed in  S  1  of  this  act. 

"Sec.  6.  That  in  the  event  of  failure  on 
the  part  of  any  owner,  tenant,  or  occupant 
of  any  improved  or  unimproved  lot  or  lots 
of  ground  in  the  District  of  Columbia  to 
comply  with  the  provisions  of  the  preceding 
section  of  this  act  within  five  days  after 
the  notice  hereinbefore  provided,  it  shall  be 
the  duty  of  the  commissioners  of  the  Dis- 
trict to  cause  the  removal  of  such  accumula- 
tion of  dirt,  sand,  gravel,  or  other  refuse 
matter;  and  upon  any  and  every  such  re- 
moval by  them  they  shall  make  an  asMSS- 
ment  on  account  thereof  at  the  same  rates 
and  under  the  same  provisions  named  in 
f  4  of  this  act. 

"Sec.  7.  That,  to  enable  the  commission- 
ers of  the  District  of  Columbia  to  comply 
with  the  provisions  of  S§  4  and  6  of  this  act, 
.the  sum  of  $5,000  is  hereby  appropriated, 
one  half  out  of  the  revenues  of  the  District 
of  Columbia,  and  one-half  out  of  any  money 
in  the  Treasury  of  the  United  States  not 
otherwise  appropriated :  Provided,  however, 
that  all  assessments  collected  under  the 
provisions  of  this  act  shall  be  deposited  in 
the  Treasury  of  the  United  States  to  the 
credit  of  the  appropriation  herein  made, 
and  shall  form  a  continuous  fund  for  the 
purpose  of  complying  with  the  provisions  of 
said  SS  4  and  6. 

"Sec.  8.  That  all  prosecutions  under  this 
act  shall  be  in  the  police  court  of  the  Dis- 
trict of  Columbia,  in  the  name  of  said  Dis- 
trict«  and  by  its  attorney  or  one  of  his 
assistants. 

*'Sec.  9.  That  the  act  of  Congress  ap- 
proved March  2d,  1807,  entitled,  'An  Act  for 
the  Removal  of  Snow  and  Ice  from  the  Side- 
walks, Crosswalks,  and  Gutters  in  the  Dis- 
trict of  Columbia,'  he,  and  the  same  is  here- 
by, repealed." 

This  act,  which  subserves  the  purpose  of 
a  municipal  ordinance  for  this  District, 
was  intended  to  take  the  place  of  the  act 
of  March  2,  1897,  which  the  last  section 
purports  to  repeal.  The  act  of  1897  was 
before  this  court  in  the  case  of  Hollzman  v. 
United  States,  14  App.  D.  C.  454,  27  Wash. 
L.  Rep.  385,  and  we  were  then  compelled  to 
notice  in  some  detail,  and  to  criticise,  the 
infirmities  which,  in  our  opinion,  rendered 
that  act  a  nullity  in  so  far  as  it  wa«  ap- 
plicable to  the  matters  then  under  consider- 
ation. The  present  act  is,  no  doubt,  the 
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result  of  the  animadversions  then  made  np- 
on  the  act  of  1897;  but  the  present  act  is, 
if  possible,  more  objectionable  than  that 
which  it  is  intended  to  supersede.  We  find 
only  one  secticHi  in  it,  that  which  repeals 
the  act  of  1897,  which  does  not  in  some 
way  contravene  the  principles  of  common 
right  and  the  fundamental  law. 

This  is  the  third  of  a  series  of  similar  en- 
actments passed  within  the  last  ten  years, 
for,  previous  to  the  act  of  March  2,  1897, 
there  was  one  approved  on  March  2,  1895 
(28  SUt.  at  L.  809,  chap.  178,  U.  8.  Comp. 
Stat.  1901,  p.  671),  the  first  four  sections 
of  which  did  not  differ  much  from  the  four 
sections  that  compose  the  act  of  1897,  and^ 
the  fifth  section  of  which  manifested  the' 
laudable  purpose  of  the  government  of  the 
United  States  to  co-operate  in  the  work  by 
providing  that  tlie  commissioners  of  public 
buildings  and  grounds  should  cause  the 
snow  and  ice  to  be  removed  from  the  side- 
walks of  the  city  adjoining  the  public 
squares  and  the  property  of  the  United 
States, — a  provision  absolutely  essential  to 
the  successful  operation  of  any  such  law, 
and  which  is  presumed  to  be  yet  in  force, 
although  the  remainder  of  that  statute  may 
have  been  superseded  by  the  subsequent  en- 
actments. 

The  purpose  of  this  legislation  is  in  the 
highest  degree  humane  and  beneficient, — 
that  of  saving  life  and  limb  from  untoward 
accident  resulting  from  slippery  sidewalks; 
and  the  co-operation  of  individual  citizens 
is  sought  on  the  ground  of  convenience  and 
of  the  great  emergency  of  the  case.  On 
this  aspect  of  the  matter  every  intendment 
should  be  indulged  in  favor  of  the  validity 
of  such  legislation. 

But  there  is  another  aspect  of  these  en- 
actments which,  in  the  interest  of  individ- 
ual liberty  and  equal  right  before  the  law, 
cannot  be  ignored.  .  This  class  of  legisla- 
tion is  undoubtedly  an  attempt  on  the  part 
of  the  municipality  to  shift  to  the  shoulders 
of  individual  citizens  the  burden  which  it 
is  primarily  incumbent  on  itself  to  bear, 
namely,  that  of  keeping  the  streets  and  thor- 
oughfares in  proper  condition  for  the  pur- 
pose for  which  they  are  intended.  That  tbi» 
duty  is  primarily  upon  the  municipality 
cannot  be  reasonably  questioned.  That  the 
municipality  can  efficiently  perform  the  duty 
in  the  respect  contemplated  by  the  enact- 
ment before  us,  as  well  as  in  other  re- 
spects, is  not  to  be  doubted.  This  very  en- 
actment itself  provides  that  the  municipal- 
ity shall  do  the  work  required,  at  least  in 
part,  in  the  event  that  individual  citizens 
should  fail  to  do  it;  and  it  is  not  apparent 
why,  with  proper  organization,  it  should  not 
do  it  in  the  first  instance  as  well  as  in  the 
last.    When  we  view  the  matter  in  this  light. 
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and  when  we  consider  that  this  legislation 
has  been  solicited  by  the  officers  of  the  mu- 
nicipality from  Congress  for  their  own  re- 
lief from  the  duty  which  otherwise  it  would 
be  incumbent  upon  them  to  perform,  we  find 
no  reason  that  should  preclude  a  critical  and 
careful  examination  of  a  statute  that  im- 
poses a  somewhat  heavy  burden,  in  some 
cases  a  practically  impossible  burden,  upon 
the  individual  citizen  whose  rights  are  en- 
titled to  at  least  equal  consideration  with 
the  rights  of  the  municipality. 

But  it  requires  no  very  rigid  or  critical 
examination  of  the  enactment  to  discover 
its  gross  inequalities  and  its  palpable  in- 
vasion of  natural  rights.  Almost  in  the 
very  first  line  we  are  confronted  with  an 
ambiguity  that  amounts  almost  to  an  ab- 
surdity. It  is  provided  in  the  first  section 
that  "every  tenant  or  occupant"  of  improved 
property  within  a  certain  specified  district 
flhall  cause  the  snow  and  ice  to  be  removed 
from  the  adjoining  sidewalk  under  a  pre- 
scribed penalty.  When  there  are  a  dozen  or 
more  tenants  or  occupants  of  one  improved 
piece  of  property,  such,  for  example,  as  an 
apartment  house,  of  which  class  of  building 
we  have  now  very  many  specimens  in  our 
city,  are  all  the  occupants  of  apartments 
therein  liable  for  the  performance  of  the 
prescribed  duty  and  punishable  for  failure 
to  comply  with  the  requirements  of  the  act? 
And  if  not  all  are  liable,  is  any  one  of 
them?  An  answer  in  the  affirmative  to 
either  of  these  questions  involves  an  ab- 
surdity; an  answer  in  the  negative  leaves 
the  statutes  without  any  provision  what- 
ever for  the  removal  of  snow  and  ice  from 
the  sidewalks  in  front  of  these  apartment 
bouses.  For  the  owner  is  not  by  the  stat- 
ute required  to  do  it,  unless,  perhaps,  he 
happens,  which  would  only  be  possible  in 
rare  cases^  to  be  an  occupant  also  of  the 
premises;  and  certainly  no  employee  about 
the  premises  would  be  a  tenant  or  occupant 
in  the  eye  of  the  law  amenable  to  the  per- 
formance of  the  duty  required  by  the  stat- 
ute. In  the  case  of  improved  property,  not 
the  owner,  but  the  tenant  or  occupant,  is 
required  to  do  the  work  or  have  it  done; 
and  this,  of  course,  is  eminently  right  and 
proper  if  the  work  is  to  be  done  at  all  by 
the  individual  citizen. 

In  the  event  that  ice  is  formed  upon  the 
sidewalks,  the  owner  or  occupant  of  im- 
proved adjoining  property  is  required  by 
the  enactment  to  cause  the  sidewalks  to  be 
sprinkled  with  sand,  sawdust,  or  other  such 
substance.  What  the  "other  such  substance" 
is,  or  should  be,  we  are  left  to  conjecture  to 
ascertain,  and  the  citizen  is  left  to  conjec- 
tuxe  to  determine  for  Himself,  subject  to 
the  risk  that  if  he  makes  a  mistake  in  his 
selection  he  remains  liable  to  the  prescribed 
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penalty.  Penal  statutes  cannot  be  based  up- 
on such  looseness  of  language,  although  it 
may  possibly  be  assumed  that  "ashes"  are 
meant,  as  ashes  have  been  very  generally 
used  for  the  purpose.  But  this  is,  perhaps,  an 
unimportant  detail.  More  important,  appar- 
ently, is  the  inquiry  as  to  how  the  individ- 
ual citizen  is  to  provide  himself  with  such 
substances.  There  is  no  provision  that  the 
municipality  shall  furnish  them  to  him. 
Except  in  the  case  of  ashes,  and  that  may 
not  always  be  an  exception,  the  ordinary 
citizen  is  not  usually  provided  with  these 
substances,  and  it  would  often,  perhaps  gen- 
erally, be  impossible  for  him  to  procure 
them  in  the  emergency  in  which  they  are 
most  urgently  needed. 

Again,  it  is  provided  in  the  same  connec- 
tion that,  if  the  tenant  or  occupant  of  im- 
proved property  fails  to  remove  the  snow  or 
ice,  or  to  cause  it  to  be  sprinkled,  as  the 
case  may  be,  he  is  liable  to  be  committed 
to  the  workhouse  for  five  days.  It  is  true 
there  is  the  alternative  of  a  fine;  but  he 
may  elect  not  to  pay  a  fine,  or  the  court 
may  elect,  in  its  discretion, — ^for  it  has  the 
discretion  under  the  statute, — to  impose 
the  imprisonment,  instead  of  the  fine.  And, 
wliile  so  imprisoned,  he  remains  liable  to  a 
similar  penalty  of  fine  or  imprisonment  for 
every  additional  period  of  twenty-four  hours 
during  which  he  permits  the  snow  to  lie  or 
the  ice  to  remain  unsprinkled.  In  other 
words,  he  has  the  right,  and  it  is  his  duty 
under  the  statute,  although  he  may  have 
been  delinquent  in  the  first  instance  in 
causing  the  snow  or  ice  to  be  removed  with- 
in the  first  four  hours  of  daylight',  there- 
after to  repent  at  any  time  and  to  cbey  the 
mandate  of  the  enactment,  and  thereby  to 
avoid  the  additional  penalty;  and  yet  he  is 
prevented  from  so  doing  because  he  is  in  the 
workhouse  under  forcible  detention  at  the 
time,  and  therefore  absolutely  prohibited 
from  doing  the  work.  This  is  one  of  the 
many  incongruities  of  this  remarkable  stat- 
ute. 

The  second  section  of  the  enactment 
makes  it  the  duty  of  the  commissioners  of 
the  District  to  cause  the  snow  and  ice  to  be 
removed  from  the  paved  sidewalks  adja- 
cent to  the  public  buildings  and  public  res- 
ervations owned  or  leased  by  the  District  of 
Columbia  "as  soon  as  practicable"  after  the 
ceasing  o^  any  fall  of  snow,  or  after  the 
accumulation  of  any  ice  on  such  sidewalks. 
But  it  is  not  apparent  why  the  individual 
citizen  should  be  required  to  do  the  pre- 
scribed work  within  four  hours,  and  the 
commissioners  should  have  their  own  time 
for  the  purpose.  For  there  is  no  one  to  de- 
termine the  practicable  time  but  themselves, 
and  assuredly  the  removal  of  snow  and  ice 
from  the  neighborhood  of  the  public  build- 
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ings  and  grounds  of  the  District  of  Colum- 
bia is,  if  possible,  more  necessary  and  more 
imperative  than  from  the  neighborhood  of 
private  residences.  Nor  is  there  any  penalty 
upon  the  commissioners  for  failure  to  com- 
ply with  the  law,  and  yet  it  cannot  be  ad- 
mitted that  they  are  above  the  law.  There 
is  no  reason  why,  in  this  connection,  the 
private  citizen  should  be  held  to  an  account- 
ability to  which  the  officers  of  the  District 
are  not  held,  when  the  duty  to  be  performed 
is  equally  mandatory  on  both,  and  the  in- 
equality is  without  justification. 

The  act  is  entirely  destitute  of  any  pro- 
vision for  the  removal  of  snow  and  ice  from 
the  sidewalks  adjoining  improved  property 
that  happens  to  be  vacant  or  untenanted  at 
the  time;  and  this  class  of  property  and  its 
owners  escape  all  liability  under  the  act. 
This  exemption  or  omission,  whichever  we 
call  it,  would  be  fatal  to  the  act,  even  if 
there  were  no  other  defect;  for  the  duty  re- 
quired to  be  performed  is  one  which  re- 
quires the  most  absolute  uniformity  with 
respect  to  all  property  within  the  so-called 
fire  limits  of  the  District  adjoining  the 
paved  sidewalks.  It  is  not  to  be  tolerated 
that  a  burden  should  be  imposed  upon  one 
piece  of  property,  or  upon  the  owner  of  it, 
when  no  such  burden  is  imposed  upon  the 
adjacent  property  or  the  adjacent  owner, 
notwithstanding  that  the  duty  to  be  per- 
formed is  precisely  the  same  for  both.  It 
is  true  that  the  owners  of  "vacant  or  un- 
improved lots"  are  required  to  have  the 
snow  and  ice  removed,  equally  with  the  ten- 
ants or  occupants  of  improved  property.  But 
the  words  "vacant  or  unimproved  lot"  do 
not  include  a  vacant  house.  If  they  were 
held  to  do  so,  the  term"lot"  would  mean  two 
distinct  and  different  things  in  the  same 
connection.  Whether  a  lot  is  designated  as 
vacant  or  as  unimproved,  it  means  to  the 
common  understanding  that  it  has  no  house 
upon  it.  And  these  words  in  the  act  are  the 
only  terms  by  which  vacant  or  untenanted 
improved  property  can  be  comprised. 

But  probably  the  most  glaring  infirmity 
of  this  enactment  is  its  sharp  discrimina- 
tion between  the  tenants  and  occupants  of 
improved  lots  and  the  owners  of  vacant  or 
unimprovpd  lots.  When  it  is  remembered 
that  the  sole  purpose  to  be  subserved  is  the 
removal  of  snow  and  ice  from  the  paved 
sidewalks  of  the  District,  and  the  duty  of 
such  removal  is  sought  to  be  imposed  upon 
individual  citizens  with  reference  to  their 
occupation  or  ownership  of  adjoining  prop- 
erty, the  utmost  equality  and  uniformity 
must  be  observed  in  the  imposition  of  the 
duty.  It  will  not  do  to  require  one  owner 
of  property,  by  reason  of  his  ownership,  to 
perform  a  duty  from  which  the  owner  of  the 
adjoining  property  is  relieved.  The  owner 
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of  vacant  property  cannot  be  subjected  to 
liability  to  which  the  owner  of  the  adjoin- 
ing improved  property  is  not  subjected, 
when  the  thing  to  be  done  is  based  exclu- 
sively on  the  propinquity  of  such  property, 
<ind  can  have  no  possible  reference  to  the 
condition  of  such  property  as  improved  or 
unimproved.  The  necessity  of  the  removal 
of  snow  and  ice  from  the  sidewalks  is  pre- 
cisely the  same  in  the  one  case  as  in  the 
other.  To  punish  the  one  owner,  for  failure 
of  compliance  with  the  act,  by  fine  and  im- 
prisonment and  an  assessment  upon  hi» 
property,  and  to  exempt  the  other  from  all 
duty  and  from  all  liability  for  the  same  pre- 
cise thing,  is  a  species  of  inequality  which 
is  repugnant  to  the  principles  of  natural 
justice;  and  the  inequality  is  not  obviated 
by  the  fact  that  the  duty,  which  might 
otherwise  be  imposed  upon  the  owner  of  im- 
proved property,  is  by  the  enactment  shift- 
ed to  the  tenant  or  occupant.  The  fact  re- 
mains that  the  owner  of  unimproved  prop- 
erty is  charged  with  a  burden,  by  reas<Hi 
solely  and  exclusively  of  his  ownership,  with 
which  the  owner  of  adjacent  improved  prop- 
erty is  not  charged,  notwithstanding  that 
the  burden  has  no  relation  whatever  to  the 
character  of  the  property,  whether  improved 
or  unimproved,  for  we  are  not  to  be  un- 
derstood as  holding  that  there  may  not  be 
difference  of  burden  where  the  difference 
has  a  reasonable  relation  to  the  difference 
of  character  of  the  property. 

It  is  to  be  noticed  that,  if  the  tenant  or 
occupant  of  improved  property  fails  to  re- 
move the  snow  and  ice  in  front  of  his  prop- 
erty, there  is  no  provision  in  the  act  for 
the  performance  of  the  work  by  the  commis- 
sioners'of  the  District.  Their  duty  of  re- 
moval in  this  connection  extends  only  to 
the  sidewalks  in  front  of  unimproved  or 
vacant  lots.  Here,  again,  is  gross  inequal- 
ity as  well  as  utter  failure  to  subserve  the 
purpose  of  the  law;  for  the  intervention  of 
the  commissioners  is  as  necessary  in  the 
one  case  as  in  the  other. 

In  excuse  of  the  inequality  here  apparent, 
it  is  alleged  that  the  owners  of  vacant  lots 
are  often  nonresidents,  and,  when  such,  can- 
not be  reached  by  the  process  of  fine  and 
imprisonment.  But  this  plainly  is  no  suffi- 
cient excuse.  For  either  the  assessment  au- 
thorized to  be  made  for  the  failure  to  re- 
move the  ice  and  snow^  and  the  performance 
of  that  duty  by  the  commissioners,  are  a 
charge  under  the  power  to  assess  property 
for  benefits,  or  they  are  an  exercise  of  the 
police  power  of  the  state  or  municipality. 
The  former  will  scarcely  be  contended ;  and, 
if  it  were  contended,  it  would  lack  the  nec^ 
esaary  element  of  uniformity.  The  charge 
must  be  su&taiued,  if  at  all,  under  the  po- 
lice power;  but  here,  again,  the  element  of 
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uniformity  is  equally  requisite,  and  is  equal- 
ly wanting  in  the  enactment.  Wo  cannot 
have  one  law  for  the  resident  and  another 
for  the  nonresident  owner  of  real  estate  in 
this  District.  Probably  only  a  comparative- 
ly small  minority  of  the  owners  of  vacant 
lots  in  this  District  are  nonresidents,  and 
we  fail  to  see  why  the  fact  of  the  nonresi- 
denee  of  some  owners  of  vacant  lots  should 
cause  an  inequality  between  all  owners  of 
vacant  lots  and  the  oWners  of  improved 
property  in  the  matter  of  a  duty  equally 
incumbent  upon  both,  and  incumbent  on 
them,  if  at  all,  solely  by  reason  of  their  ad- 
jacent ownership,  wholly  disconnected  from 
the  matter  of  improvement  or  absence  of 
improvement  of  the  property. 

There  are  other  difficulties  connected  with 
the  enforcement  of  this  act  which  may  be 
mentioned  without  our  entering  into  any  ex- 
tended consideration  of  them.  Property  may 
be  owned  or  occupied  by  minor  children,  ac- 
quired, perhaps,  by  inheritance,  and  it 
might  be  impossible  for  them  to  perform  the 
required  duty.  It  might  be  held  by  trus- 
tees or  receivers,  upon  whom  no  such  duty 
could  properly  be  imposed.  It  might  be 
in  litigation,  or  a  tenant  or  occupant  might 
be  ill  or  temporarily  absent  from  the  Dis- 
trict, or  the  ownership  might  be  of  vacant 
lots  in  widely  distant  parts  of  the  District, 
which  it  might  be  impossible  to  reach  with- 
in the  time  limited  for  the  performance  of 
the  prescribed  duty.  Numerous  cases  might 
be  supposed  in  which  such  performance 
would  be  simply  an  impossibility.  And  it 
will  not  do  to  say  that  these  are  excep- 
tional cases,  for  the  enactment  is  one  which 
is  worthless  if  it  is  not  capable  of  univer- 
sal enforcement.  Of  what  advantage  is  it 
to  the  passenger  on  the  sidewalk  that  he  has 
passed  safely  in  front  of  the  premises  of  one 
man  who  has  faithfully  complied  with  the 
requirements  of  this  act,  if  he  falls  and  is 
injured  on  the  slippery  sidewalk  adjacent 
to  the  neighboring  property  of  one  who  has 
disregarded  the  enactment?  Of  what  avail 
is  it  to  remove  the  snow  and  ice  in  front 
of  some  premises,  if  other  portions  of  the 
sidewalks,  perhaps  used  to  a  greater  extent, 
are  to  be  left  in  a  dangerous  condition, 
which  even  the  commissioners  are  not  au- 
thorized by  this  enactment  to  remedy?  The 
primary  requisite  of  all  such  legislation  is 
that  it  should  be  uniform,  and  that  it  should 
be  capable  of  universal  enforcement. 
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We  have  no  desire  to  ignore  the  fact  that, 
in  several  of  the  states  of  our  Union,  not- 
ably in  Massachusetts  and  New  York,  there 
have  been  adjudications  sustaining  the  va- 
lidity of  legislation  having  in  view  the 
same  general  purpose  as  has  the  enactment 
now  under  consideration.  Re  Ooddard,  IB 
Pick.  504,  28  Am.  Dec.  259;  Carthage  v. 
Frederick,  122  N.  Y.  268,  10  L.  R.  A.  178, 
19  Am.  St.  Rep.  490,  25  N.  E.  480.  At 
the  same  time,  in  view  of  modem  methods 
nnd  altered  municipal  conditions,  we  axe 
disposed  to  attach  at  least  equal  impor- 
tance to  those  adjudications  which,  like 
mate  V.  Jackman,  69  N.  H.  331,  42  L.  R. 
A.  438,  41  Atl.  347;  Qridley  v.  Blooming- 
ton,  88  111.  554,  30  Am.  Rep.  666;  Chicago 
v.  O'Brien,  111  111.  532,  53  Am.  Rep.  640, 
hold  that,  under  the  guise  of  the  exercise 
of  the  police  power,  it  is  not  competent 
either  for  the  legislature  or  for  the  mu- 
nicipality to  impose  unequal  burdens  upon 
individual  citizens.  Upon  careful  examina- 
tions of  the  cases  of  Re  Ooddard,  16  Pick. 
504,  28  Am.  Dec.  259;  Carthage  v.  Freder- 
ick, 122  N.  Y.  268,  10  L.  R.  A.  178,  19  Am. 
St.  Rep.  490,  25  N.  E.  480,  and  the  other 
authorities  on  that  side  of  the  question,  it 
will  be  found  that  there  was  no  element  of 
inequality  found  to  exist  in  any  of  the  enact- 
ments under  consideration,  but  that  only 
the  question  was  considered  whether  the 
authority  of  the  state  or  municipality  ex- 
tended to  the  promulgation  of  such  ordinan- 
ces. There  was  no  such  glaring  inequality 
and  unjust  discrimination  between  citizens 
similarly  situated  and  equally  entitled  to 
bear  the  same  burden  as  is  to  be  found  in  the 
enactment  now  before  us.  It  is  for  this 
inequality,  and  for  this  discrimination,  that 
we  are  constrained  to  hold  the  enactment  to 
be  a  nullity.  Equality  before  the  law  is  a 
fundamental  principle  of  our  republican  in- 
stitutions. It  is  a  principle  as  dear  to  us 
even  as  life  or  liberty;  and  any  enactment 
that  contravenes  it  cannot  have  the  force  of 
law. 

We  are  of  opinion  that  the  act  is  void, 
and  that  therefore  the  judgment  of  the  po- 
lice court  based  upon  it  is  erroneous. 

The  judgment  tcill  he  reversed,  with  costs. 

The  cause  will  be  remanded  to  the  Polhse 
Court  of  the  District,  with  directions  to  va- 
cate its  judgment,  and  to  discharge  the 
defendant. 

And  it  is  so  ordered. 
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•To  «matllate>>  a  railroad  ticket,  with- 
in lite  reasonable  nieanlnv  of  a  stlp- 
nlatlon  on  lt«  face  that  It  shall  not  be 
good  for  passage  if  mutilated  In  any  way,  It 
must  be  deprived  of  some  essential  or  ma- 
terial part;  and  such  a  ticket  is  Talid,  al- 
though torn  in  two  pieces,  when  both  pieces 
are  presented  to  the  conductor  at  the  same 
time*  and  it  is  apparent  that  th«y  are  parts 
of  the  same  ticket,  that  together  they  form 
the  entire  ticket,  and  that  no  fraud  has 
been  perpetrated  upon  the  railroad  com- 
pany. 

(May  11,  1904.) 

ERROR  to  the  City  Court  of  Savsjinah  to 
review  a  judgment  in  favor  of  defend- 
ant in  an  action  brought  to  recover  dam- 
ages for  alleged  wrongful  ejection  from  de- 
fendant's train.    Reversed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Travis  A  Edwards  for  plaintiff 
in  error. 

Messrs,  I*awton  &c  Cnnnlnshani,  for 
defendant  in  error: 

The  ticket  was  mutilated.  It  provides  on 
its  face  that  it  shall  he  good  for  passage 
"when  presented  with  coupons  attached."  It 
also  provides  that  coupons  will  be  detached 
by  conductors  only. 

Hutchinson,  Carr.  §  580  (o)  ;  Wightman 
V.  Chicago  d  N,  W,  R.  Co.  73  Wis.  169,  2 
L.  R.  A.  185,  9  Am.  St.  Rep.  778,  40  N.  W. 
689 ;  Pennsylvania  Co,  v.  Bray,  125  Ind.  229, 
25  N.  E.  439. 

The  conditions  upon  the  face  of  this  ticket 
were  more  than  mere  regulations.  They 
were  conditions  of  a  contract,  and  were  bind- 
ing upon  the  plaintiff,  without  regard  to 
whether  they  were  reasonable  or  unreason- 
able. The  reasonableness  or  unreasonable- 
ness of  tlie  contract  is  not  involved. 

Southern  R,  Co.  v.  DeSaussure,  116  Ga. 
66,  42  S.  E.  479;  Ripley  v.  New  Jersey  R. 
d  Transp.  Co.  31  N.  J.  L.  388. 

The  provisions  of  this  ticket  constituted  a 

*Headnote  bv  Candleb,  J. 

rsuic:. — tov  a  case  in  this  series  holding  that 
a  round-trip  ticket  having  the  words,  *'Not 
good  for  passage,*'  on  the  going  part  of  the 
ticket,  and  the  words,  "if  detached,**  on  the 
return  part,  is  good  when  both  parts,  though 
detached,  are  presented  together  at  the  same 
time,  to  the  same  conductor  on  the  going  trip, 
see  Wightman  v.  Chicago  &  N.  W.  R.  Co.  2 
L,  R.  A.  183. 
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contract  between  the  parties,  and  were  not 
mere  regulations. 

Central  R.  Co.  v.  Lippman,  110  Ga.  665, 
50  L.  R.  A.  673,  36  S.  E.  202;  Southern  R. 
Co.  V.  Watson,  110  Ga.  686,  36  S.  E.  209; 
Hollister  v.  Nowlen,  19  Wend.  234,  32  Am. 
Dec.  455;  Hale,  Bailments  &  Carriers,  p. 
439. 

Candler,  J.,  delivered  the  opinion  of  the 
court: 

This  was  an  action  for  damages  for  the 
alleged  tortious  eviction  of  the  plaintiff  from 
the  defendant's  train.  The  jury  found  for 
the  defendant,  and  the  plaintiff  excepts  to 
the  overruling  of  her  motion  for  a  new 
trial. 

It  appears  that  the  plaintiff  purchased 
in  Augusta,  at  a  greatly-reduced  price,  a 
ticket,  over  the  defendant's  line  of  railroad, 
from  Augusta  to  Savannah  and  return.  This 
ticket  contained  a  printed  stipulation  to  the 
effect  that,  if  it  should  become  mutilated 
in  any  way  it  should  not  be  good  for  pas- 
sage. On  the  return  trip,  when  the  plain- 
tiff tendered  the  ticket  to  the  conductor,  it 
was  torn  into  two  parts.  The  evidence  for 
the  plaintiff  was  to  the  effect  that  she  pre- 
sented both  pieces  of  the  ticket,  and  that 
they  corresponded  in  such  a  way,  as  to  the 
numbering  and  other  physical  characteris- 
tics of  each,  that  there  could  be  no  doubt 
that  they  were  parts  of  the  same  ticket,  and 
that  together  they  formed  the  entire  return 
ticket.  Witnesses  for  the  defendant,  on  the 
other  hand,  testified  that  the  plaintiff  ten- 
dered the  conductor  only  a  part  of  the  torn 
ticket.  Be  that  as  it  may,  the  conductor 
demanded  the  payment  of  fare  by  the  plain- 
tiff, which  was  refused,  and  she  w^as  evicted 
from  the  train.  The  court  charged  the  jury 
as  a  matter  of  law  that  the  ticket  was  mu- 
tilated and  by  its  terms  invalid,  and  restrict- 
ed their  consideration  of  the  case  to  the 
question  whether  the  plaintiff  was  evicted 
from  the  train  at  a  proper  place. 

This  was  error.  Only  by  the  most  nar- 
row and  literal  construction  of  the  word 
''mutilated,"  as  contained  in  the  stipulations 
on  the  face  of  the  ticket,  could  the  charge 
be  justified.  The  writer  has  never  favored 
laxity  in  the  enforcement  of  agreements  be- 
tween railroad  companies  and  those  to  whom 
special  rates  or  gratuities  are  granted  ( Cen- 
tral R.  Co.  V.  Glascock,  117  Ga.  938,  43  S. 
E.  981;  Oilleland  v.  Louisville  d  N,  R,  Co, 
119  Ga.  789,  47  S.  E.  336;  Holly  v.  Southern 
R.  Co.  119  Ga.  767,  47  S.  E.  188),  but  he  is 
equally  opposed  to  a  construction  so  strict 
as  to  do  violence  to  the  obvious  intention 
of  the  agreement  and  work  a  hardship  on 
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the  party  sought  to  be  bound.  The  defini- 
tion given  by  the  Standard  Dictionary  ot 
the  word  "mutilate"  is  as  follows:  "To 
cut  off  or  deprive  of  a  limb  or  essential 
part  of,  as  an  animal  body;  maim;  cut  or 
break  oif,  or  otherwise  remove  any  part  of, 
as  a  statue;  disfigure.  To  retrench,  remove, 
expunge,  or  delete  an  essential  or  material 
part  of,  so  as  to  render  incomplete  or  im- 
perfect, as  a  literary  composition;  as,  to 
mutilate  a  speech."  The  main  idea  of  this 
definition  is  the  removal  of  an  essential  part, 
so  that  the  whole  is  rendered  imperfect.  It 
is  plain  that  if  a  ticket  has  been  torn  in  two, 
and  the  two  parts,  preserved,  fit  exactly  to- 
gether in  such  a  way  as  to  make  it  indis- 
putable that  they  are  parts  of  the  same 
ticket  and  together  form  the  entire  ticket, 
there  hai9  been  no  mutilation,  except  in  a 
purely  physical  sense.  Nothing  essential 
to  a  valid  ticket  has  been  removed;  only  its 
physical  symmetry  has  been  marred.  The 
only  reasonable  object  to  be  accomplished 
by  a  regulation  like  the  one  now  under 
consideration  is  to  prevent  fraud.  It  would, 
of  course,  be  grossly  unfair  to  the  railroad 
company  to  require  it  to  honor  only  a  part 
of  a  ticket,  for  in  that  case  two  or  more 
persons,  only  one  of  whom  had  paid  any 
consideration  to  the  company,  might  be  en- 
abled to  ride'  on  the  same  ticket.  But  if 
the  plaintiff's  evidence  is  to  be  believed, 
she  furnished  to  the  conductor  of  the  train 
conclusive  evidence  that  a  fraud  had  not, 
and  could  not  have  been,  perpetrated  by 
her.  As  to  this  point  there  was,  as  stated 
before,  a  conflict  in  the  evidence;  but  the 
jury  should  have  been  allowed  to  pass  up- 
on the  contested  issue,  and  to  say  whether 
the  plaintiff  presented  to  the  conductor  in 
good  faith  an  entire  ticket  which  had,  as 
she  claimed,  been  accidentally  torn  in  two, 
or  only  a  part  of  a  mutilated  ticket. 

In  the  case  of  Wightman  v.  Chicago,  d 
N.  W.  B.  Co,  73  Wis.  169,  2  L.  R.  A.  185,  9 
Am.  St.  Rep.  778,  40  N.  W.  689,  it  was  held: 
"A  round-trip  ticket  having  the  words,  'Not 
good  for  passage,'  on  the  going  part  of  the 
ticket,  and  the  words,  'if  detached,'  on  the 
returning  part,  is  valid  when  both  parts 
are  presented  together  at  the  same  time  to 
the  same  conductor  on  the  going  trip,  al- 
though the  parts  have  become  separated  by 
inadvertence."  It  is  contended,  however, 
by  counsel  for  the  defendant  in  error  that 
this  case  turned  on  a  special  statute,  and 
is  therefore  not  applicable  to  the  case  at  bar. 
While  it  is  true  that  in  the  opinion  refer- 
ence is  had  to  a  Wisconsin  statute,  and  it 
is  held  that  the  company  is  not  authorized, 
"under  the  guise  of  regulations,  to  abridge 
or  impair  a  passenger's  statutory  or  legal 
rights,"  it  does  not  appear  that  the  statute 
in  question  related  in  any  way  to  the  ques- 
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tion  of  the  mutilation  or  detachment  or  tear- 
ing of  tickets  or  parts  of  tickets.  On  the  con- 
trary, it  afiirmatively  appears  in  the  opinion 
of  Cassoday,  J.,  that  the  statute  referred  to 
"required  the  defendant,  upon  application 
*at  its  ticket  station,'  .  .  .  and  pay- 
ment of  the  price,  to  sell  to  the  plaintiff 
'round- trip  tickets,  good  for  first-class  pas- 
sengers,' "  between  certain  points  mentioned. 
There  is  certainly  nothing  in  such  a  statute 
that  would  alter  the  general  rule  involved, 
or  render  any  the  less  applicable  to  the 
case  now  under  consideration  the  principles 
announced  in  the  case  cited.  Under  the 
rule  laid  down  by  the  court  in  the  case  of 
Georgia  B,  d  Bkg,  Co,  v.  Clarke,  97  Ga.  706, 
25  S.  E.  368,  a  stipulation  in  a  special 
contract  embodied  in  a  railroad  ticket 
should,  in  a  case  of  uncertainty,  be  con- 
strued most  strongly  against  the  railroad 
company.  In  the  present  case  the  court 
gave  the  most  rigid  construction  possible 
in  the  company's  favor.  The  case,  we  think, 
was  tried  on  the  wrong  theory,  and  we  are 
therefore  constrained  to  send  it  back  for 
another  hearing. 
Judgment  reversed. 

All  the  Justices  concur. 


Priscilla  McIVER,  Plff.  in  Err., 

V, 

FLORIDA  CENTRAL  &  PENINSULAR 
RAILROAD  COMPANY. 

(110  Oa.  223.) 

*1.  Thowlt  the  plaintiff  in  a  muit 
whlcli  Itad  been  properly  removeA 
from     a    «tate     to     a    Federal     conrt 

having  concurrent  jarisdiction  of  the  cause 
of  action  on  which  the  suit  was  foundefd 
was  nonsuited,  or  voluntarily  dismissed*  his 
case  in  the  United  States  court,  it  was,  never- 
theless, his  right  to  bring  another  suit  on 
the  same  cause  of  action  in  the  state  court  at 
any  time  within  the  statute  of  limitations 
applicable  to  such  an  action.  The  above  is 
true,  notwithstanding  in  the  second  siiit  the 
damages  were  laid  in  an  amount  which  would 
prevent  another  removal  to  the  Federal 
court. 
2.  The  petition  set  forth  a  canse  of  ac- 
tion as  against  the  demurrer  filed  to  th^ 
same. 

(BimfMnB,  Oh,  J.,  and  Little,  J.,  dissent.)    '• 

(January  81,  1900.) 

•Headnotes  by  Cobb.  J. 


Note. — For  other  cases  in  this  series  as  to 
right  to  recommence  an  action  in  a  state  court 
after  Its  dismissal  or  a  nonsuit  in  a  Federal 
court,  see  Baltimore  &  O.  R.  Co.  v.  Fulton,  44 
L.  R.  A.  520,  and  Hooper  v.  Atlanta,  K.'  ft  N.  R. 
Co.  53  L.  R.  A.  031. 
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ERROR  to  the  City  Court  of  Bruns- 
wick to  review  a  judgment  in  favor  of 
defendant  in  an  action  brought  to  recover 
damages  for  the  alleged  wrongful  killing 
of  plaintiff's  intestate.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Garrard,  Meldrim,  &c  Kew- 
man  and  D.  W.  Kravas  for  plaintiff  in 
error. 

Messrs.  Crovatt  &c  Wbltfield,  for  de- 
fendant in  error: 

8uit  once  brought  in  state  courts,  and 
then  removed  to  the  United  States  courts, 
stand  thereafter  as  if  originally  brought  in 
the  latter  courts. 

Removal   Acts  of  Congress,    1887,  §   3. 

When  thus  brought,  removed,  and  non- 
suited or  dismissed  for  any  cause,  the  privi- 
lege of  renewal,  if  exercised  at  all,  must 
be  by  renewal  in  the  Federal  courts. 

Cox  V.  East  Tennessee,  V.  d  O.  R.  Co.  68 
Ga.  448;  Ker^x  v.  Uuidekoper,  103  U.  S. 
4W,  403,  26  L.  ed.  356,  357;  Constitution 
Pub.  Co.  V.  De  iMughter,  95  Ga.  17,  21  S.  E. 
1000;  Baltimore  d  O.  R.  Co.  v.  Fulton,  69 
Ohio  St.  575,  44  L.  R.  A.  520,  53  N.  E. 
265. 

When  the  United  States  court  has  once 
obtained  jurisdiction,  it  is  bound  to  con- 
tinue tliat  jurisdiction  until  the  final  de- 
Cermination  of  that  entire  controversy. 

Doto  V.  Bradstreet  Co.  46  Fed.  824;  Ar- 
rou:smith  v.  Nashville  d  D.  R.  Co.  57  Fed. 
169;  Desty,  Removal  of  Causes,  3d  ed.  § 
109a. 

Cobb,  J.,  delivered  the  opinion  of  the 
court: 

Priscilla  Mclver  brought  an  action  against 
€he  Florida  Central  &  Peninsular  Railroad 
Company,  alleging  in  her  petition,  which 
was  filed  on  January  17,  1899,  in  substance 
as  follows:  The  defendant,  a  railroad  cor- 
poration, damaged  her  in  the  sum  of  $1,999, 
in  that  on  July  17,  1897,  her  minor  son, 
with  a  companion,  had,  with  the  consent  of 
a  negro  train  hand,  boarded  a  freight  train 
of  defendant  to  go  from  one  station  on  the 
road  of  defendant  to  another.  They  paid 
to  a  train  hand  the  sum  of  90  cents  as 
fare,  the  latter  agreeing  to  see  the  conduc- 
tor in  reference  to  the  matter.  Her  son  and 
his  companion  first  went  into  a  box  car, 
and  afterwards  left  the  same  and  got  on  a 
flat  car.  Wliile  on  the  latter  car,  and  the 
train  was  in  rapid  motion,  a  white  man, 
having  on  the  uniform  usually  worn  by  the 
employees  of  the  company,  "who  petitfoner 
believes  and  charges  was  the  conductor  in 
charge  of  the  train,  together  with  two  negro 
train  hands,  one  of  whom  was  the  party  to 
whom"  the  90  cents  had  been  paid,  came  up- 
oa  the  flat  car  and  demanded  to  know  where 
they  were  going,  to  which  a  reply  was  made 
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that  they  had  paid  their  fare  to  one  of  the 
train  hands  present.  One  of  the  train  hands 
asked  if  they  had  any  money,  to  which  a  re- 
ply was  made  that  they  had,  whereupon  he 
demanded  the  same,  and  upon  refusal  of 
the  companion  of  petitioner's  son  to  de- 
liver the  money  the  train  hand  attempted  to 
take  the  same,  and  "did  then  and  there 
brutally,  cruelly,  and  inhumanly  assault  and 
beat  your  petitioner's  said  son,  and  did  then 
and  there  force  and  hurl  him  from  said  rap- 
idly moving  car  and  train,  thereby  instantly 
causing  his  death."  The  injuries  resulting 
in  the  death  of  her  son  were  inflicted  by  the 
"defendant,  its  agents,  servants,  and  em- 
ployees." At  the  time  of  the  death  of  her 
son  lie  was  seventeen  years  of  age,  and 
had  been  earning  $1  per  diy.  He  was  un- 
married, left  no  wife  and  child,  and  peti- 
tioner was  dependent  upon  him,  and  he 
contributed  to  her  support.  One  of  the  par- 
digraphs  of  the  petition  was  as  follows: 
"Your  petitioner  further  shows  that  at  the 
May  term,  1898,  of  the  city  court  of  Bruns- 
wick, in  and  for  said  county,  she  instituted 
her  suit  against  the  said  defendant  company 
for  the  homicide  of  her  said  son,  which  suit 
was  subsequently  removed  to  the  United 
States  circuit  court  for  the  eastern  division 
of  the  southern  district  of  Georgia,  when, 
on  the  16th  day  of  January,  1899,  and  dur- 
ing the  November  term,  1808,  of  the  said 
circuit  court,  after  the  evidence  for  the 
plaintiff  in  said  case  had  been  concluded, 
upon  her  motion  the  said  case  of  your  peti- 
tioner was  discontinued  and  dismissed  from 
.said  court ;  and  the  plaintiff  now,  within 
less  than  two  years  from  the  accruing  of 
said  cause  of  action,  comes  and  reinstitutes 
her  said  case  against  said  defendant  in 
conformity  with  law."  To  the  petition  the 
defendant  filed  a  demurrer,  which  was,  in 
substance,  as  follows:  (1)  The  injuries 
alleged  do  not  appear  to  have  been  caused 
by  defendant,  or  anyone  acting  with  its 
permission,  or  under  its  command,  or  in  its 
behalf,  within  the  scope  of  the  duty  im- 
posed upon  such  person.  (2)  It  does  not 
appear  that  the  relation  of  passenger  and 
carrier  existed  between  plaintiff's  son  and 
defendant.  (3)  It  appears  that  plaintiff^s 
son  was  engaged  with  his  companion  in  an 
undertaking  to  violate  the  rules  of  the  de- 
fendant and  defraud  it  of  its  revenue.  (4) 
It  appears  that  the  train  was  a  freight 
train,  and  not  a  passenger  train,  and  it 
is  not  alleged  that  such  train  was  ac- 
customed or  authorized  to  carry  pas- 
sengers. (5)  It  appearing  that  another 
suit  on  the  same  cause  of  action  had  been 
brought  in  the  city  court  of  Brunswick,  in 
which  the  damages  were  laid  at  $10,000,  and 
removed  to  the  United  States  court,  and 
there  discontinued  and  dismissed,  the  city 
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court  of  Brunswick  has  no  jurisdiction  to 
entertain  the  present  suit,  and  the  laying 
of  damages  in  this  suit  at  $1,999  is  an  at- 
tempt to  deprive  the  United  States  court  of 
a  case  solely  within  its  jurisdiction  by  vir- 
tue of  the  removal  referred  to.  The  de- 
murrer was  sustained,  and  the  plaintiff  ex- 
cepted. 

1.  The  last  ground  of  the  demurrer  will 
be  first  dealt  with.  When  one  brings  an  ac- 
tion in  a  court  having  jurisdiction  to  de- 
termine the  same,  and  is  nonsuited  or  volun- 
tarily dismisses  the  case,  such  nonsuit  or 
dismissal  does  not  determine  in  any  way 
the  merits  of  the  controversy;  and  as  a 
general  rule  the  plaintiff  may,  if  not  barred 
by  the  statute  of  limitations,  institute  a 
flimilar  suit  in  the  same  court,  or  in  any 
other  court  having  jurisdiction  of  the  ac- 
tion, or  he  may  adopt  a  different  remedy 
appropriate  to  the  cause  of  action,  and  en- 
force it  in  the  court  in  which  the  first  suit 
was  brought,  or  in  any  other  court  having 
jurisdiction  to  enforce  the  same.  In  the 
language  of  one  writer,  a  nonsuit  "is  but 
like  the  blowing  out  of  a  candle,  which  a 
man  at  his  own  pleasure  may  light  again." 
1  Freeman,  Judgm.  §  261,  citing  March, 
Arbitrements,  215.  See  also  3  Bl.  Com. 
296;  Bucher  v.  Cheshire  R.  Co.  125  U.  S. 
555,  31  L.  ed.  795,  8  Sup.  Ct.  Rep.  974; 
Homer  v.  Brown,  16  How.  354,  365,  14  L. 
ed.  970,  975;  Smith  v.  Floyd  County,  85 
Oa.  420,  11  S.  E.  850;  Phipps  v.  Alford,  95 
Ga.  216,  22  S.  E.  152;  Civil  Code,  S  5043. 
The  question  raised  by  the  ground  of  the 
demurrer  now  under  consideration  is  wheth- 
er the  removal  of  a  case  to  a  Federal  court 
from  a  state  court  which  has  concurrent 
jurisdiction  of  the  same,  and  the  entering 
of  a  judgment  of  nonsuit  or  the  allowance 
of  a  voluntary  dismissal  in  the  former  court, 
prevents  the  bringing  of  another  suit  on  the 
«ame  cause  of  action  in  the  state  court, 
when  at  the  date  the  latter  suit  is  filed  the 
cause  of  action  is  not  barred  by  the  statute 
of  limitations.  An  action  brought  in  a  court 
of  this  state,  and  there  nonsuited  or  volun- 
tarily dismissed  or  discontinued  by  the 
plaintiff,  may  be  renewed  in  any  court  hav- 
ing jurisdiction  of  the  cause  of  action,  upon 
payment  of  costs.  Civil  Code,  S  5043.  If 
the  cause  of  action  was  not  barred  by  the 
statute  of  limitations  when  the  suit  was 
originally  brought,  the  action  may  be  recom- 
menced at  any  time  within  six  months  after 
the  dismissal  or  nonsuit,  notwithstanding  it 
may  have  become  barred  while  the  first  suit 
is  pending.  Civil  Code,  §  3786.  The  city 
-court  of  Brunswick  and  the  Federal  court 
had  concurrent  jurisdiction  of  the  cause  of 
action  on  which  the  first  suit  was  founded, 
the  damages  being  laid  at  $10,000.  The  suit 
^was  originally  brought  in  the  former,  and 
^5  L.  R.  A. 


regularly  and  lawfully  removed  to  the  latter 
court,  and  there  voluntarily  dismissed  by 
the  plaintiff.  The  plaintiff  then  sought  to 
bring  another  suit,  in  which  the  damages 
were  laid  at  $1,999,  on  the  same  cause  of  ac- 
tion, in  the  city  court.  If  the  cause  of  action 
was  barred  by  the  statute  of  limitations  at 
the  time  such  new  suit  was  filed,  then  the 
case  would  have  been  properly  dismissed,  as 
it  has  been  held  by  this  court  that  when 
a  case  has  been  removed  to  the  Federal 
court,  although  there  may  be  no  adjudica- 
tion in  the  Federal  court  on  the  cause  of 
action,  if  the  same  becomes  barred  while  the 
case  is  pending  in  the  latter  court  the  action 
cannot  be  renewed  in  the  state  court  within 
six  months,  under  the  provisions  of  the  sec- 
tion above  quoted.  Cox  v.  East  Tennessee, 
W  d  O,  R.  Co.  68  Ga.  446.  The  same  is 
true  where  the  suit  was  originally  brought 
in  the  Federal  court.  Constitution  Pub.  Co. 
V.  De  Laughter,  95  Ga.  17,  21  S.  E.  1000. 
There  is  certainly  nothing  in  either  of  the 
cases  just  cited  to  call  for  a  ruling  that  no 
action  could  ever  be  brought  in  the  state 
court  merely  because  of  the  removal  of  the 
former  suit  to  a  Federal  court,  if  the  cause 
of  action  is  not  barred  by  the  statute  of 
limitations.  The  only  point  necessary  to  be 
decided  in  the  Cox  Case  was,  whether  the 
law  contained  in  the  section  of  the  Code 
above  cited  had  any  application  to  a  case 
removed  to  the  Federal  court.  In  that  case 
the  suit  had  been  brought  in  a  state  court, 
and  had  been  properly  removed  to  the  Fed- 
eral court,  and  while  there  a  period  of  time 
had  elapsed  which  would  have  the  effect  of 
barring  the  plaintiff  from  bringing  another 
suit  based  on  the  same  cause  of  action.  It 
was  held  that  the  case  could  not  be  recom- 
menced in  the  state  court,  as  the  six-months 
statute  above  referred  to  did  not  prevent  the 
bar  of  the  statute  of  limitations  from  at- 
taching to  a  cause  of  action  removed  to  the 
Federal  court.  There  is  some  language,  both 
in  the  headnote  and  in  the  opinion,  which 
would  seem  to  indicate  that  the  case  could 
not  have  been  recommenced  in  the  state 
court,  notwithstanding  it  was  not  barred  by 
the  statute  of  limitations;  but  such  lan- 
;?uage  went  further  than  the  facts  of  the 
ease  justified,  and  what  is  thus  said  is  not 
binding  as  authority.  The  last  sentence  of 
the  first  headnote,  that  **§  2932  of  the  Code 
v(  Civil  Code,  §  3786)  does  not  apply  to  such 
a  case,"  is  significant,  as  indicating  the 
real  question  involved  in  that  case.  More- 
over, the  court  passed  upon  the  merits  of 
the  case,  and  held  that  the  plaintiff  failed 
to  take  out  his  case.  The  case  might  well, 
therefore,  have  been  put  upon  that  ground. 
The  case  of  Kern  v.  Huidekoper,  103  U. 
S.  485,  26  L.  ed.  354,  cited  in  the  opinion 
in  the  Cox  Ccue,  does  not  decide  the  ques- 
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tion  presented  by  the  present  record.  All 
there  ruled  (and  there  are  a  number  of 
other  rulings  of  that  court  to  the  same  ef- 
fect) is  that,  when  a  case  has  been  removed 
from  a  state  court  to  a  Federal  court,  any 
action  taken  by  the  state  court  while  the 
case  is  pending  in  the  Federal  court  is 
coram  non  judioe  and  void.  We  do  not  for 
a  moment  question  the  correctness  of  these 
decisions.  When  a  case  has  been  removed 
from  a  state  court  to  the  Federal  court,  the 
latter  court  certainly  has  complete  and  ex- 
clusive jurisdiction  of  that  particular  case. 
The  state  court  is  ousted  of  all  jurisdiction 
over  the  action,  and  any  action  taken  by  it 
after  such  removal  would,  of  course,  be  void. 
If  the  Supreme  Court  of  the  United  States 
has  ever  ruled  that  a  case  which  has  been 
nonsuited  or  disposed  of  in  the  Federal 
court  without  a  decision  upon  the  merits 
cannot  be  recommenced  in  a  state  court  of 
concurrent  jurisdiction,  if  permitted  by  the 
statutes  of  the  state,  we  have,  after  a  most 
diligent  search,  been  unable  to  find  it.  The 
supreme  court  of  Ohio,  in  the  case  of  Balti- 
more d  0,  R,  Co.  V.  Fulton,  59  Ohio  St.  675, 
44  L.  R.  A.  520,  53  N.  E.  265,  which  is  cited 
on  the  brief  of  counsel  for  defendant  in 
error,  has  made  a  direct  ruling  upon  the 
question  now  under  consideration.  That  ease 
is,  so  far  as  we  can  ascertain,  sui  generis. 
The  case  of  Cox  v.  East  Tennessee,  V.  d  G, 
R.  Co,  08  Ga.  446,  is  cited  to  sustain  the 
view  therein  expressed,  but  we  think  the 
Ohio  court  has  entirely  misapprehended  the 
ruling  in  that  case.  A  writer  in  the  law 
magazine.  Case  and  Comment,  of  July,  1899, 
has  this  to  say  in  reference  to  the  Ohio 
case  and  the  Cox  Case:  'The  right  to  bring 
a  new  action  in  a  state  court  after  dismissal 
of  a  prior  action  on  the  same  demand  by  a 
Federal  court  into  which  the  cause  had  been 
taken  by  removal  is  denied  by  the  Ohio 
supreme  court  in  the  case  of  Baltimore  d  O. 
R.  Co.  V.  Fulton,  59  Ohio  St.  575,  44  L.  R. 
A.  520,  53  N.  E.  265.  This  court  declares 
that  the  jurisdiction  of  the  Federal  court  in 
case  of  removal  extends  to  *any  suit  there- 
after brought  on  the  identical  cause  of  ac- 
tion after  the  former  suit  has  been  dis- 
missed by  it  until  the  cause  of  action  has 
been  extinguished  by  a  judgment  on  the 
merits.'  The  case  of  Cox  v.  East  Tennessee, 
V.  d  G.  B.  Co.  68  Ga.  446,  is  cited  as  a 
precedent,  but  that  was  a  materially  differ- 
ent case,  in  which  the  decision  was  that 
after  nonsuit  in  a  Federal  court  a  renewal 
of  the  action  in  the  state  court  was  not  a 
part  of  the  original  case,  or  'on  the  same 
footing  with  it'  with  respect  to  the  statute 
of  limitations.  The  possibility  that  a  plain- 
tiff might  improperly  permit  the  dismissal 
of  a  case  after  removal  for  the  purpose  of 
beginning  again  in  the  state  court,  and  thus 
65  L.  R.  A. 


compel  the  defendant  to  remove  the  cause 
again  or  else  submit  to  the  state  court,  is 
one  ground  of  the  Ohio  decision.  But  the 
unnecessary  trouble  caused  to  a  defendant 
by  dismissing  an  action  and  suing  anew  is 
not  confined  to  cases  that  have  been  re- 
moved from  a  state  court.  It  does  not  in 
other  cases  prevent  the  plaintiff  from  com- 
mencing a  new  action  after  dismissing  the 
former  one,  and  the  difference  in  respect,  to 
actions  removed  into  a  Federal  court  is  only 
in  d^ree.  The  distinction  between  rein- 
statement of  an  action  and  the  bringing  of 
a  new  action  does  not  seem  to  have  been 
much  considered  in  this  case.  Because  a 
case  can  be  reinstated  only  by  the  court 
that  dismissed  it,  it  is  said  that  'by  parity 
of  reasoning,'  a  state  court  cannot  pass  on 
the  right  of  the  plaintiff  to  recommence  an 
action  after  it  has  been  dismissed  by  a  Fed- 
eral court.  But  commencement  of  a  new 
action,  although  for  the  same  cause,  is 
not  a  reinstatement,  but  a  distinct  and  in- 
dependent case.  Exclusive  jurisdiction  of 
an  action  is  a  very  different  thing  from  ex- 
clusive jurisdiction  of  all  possible  actions 
for  the  same  cause.  An  election  to  bring  an 
action  in  one  of  two  courts  of  concurrent 
jurisdiction  is  not  usually  irrevocable.  After 
dismissal  of  the  first  one,  the  plaintiff  has 
the  same  choice  between  the  courts  that  he 
had  originally.  There  seems  to  be  no  reason 
why  this  should  not  apply  where  the  con- 
current jurisdiction  is  in  state  and  Federaf 
courts.  If  bringing  an  action  originally  in 
the  Federal  court  does  not  give  it  such  ex- 
clusive jurisdiction  of  the  entire  cause  of 
action  as  to  prevent  bringing  any  action 
therefor  in  a  state  court  after  the  Federal 
suit  is  dismissed,  why  should  this  be  the 
result  of  removing  a  suit  from  a  state  court 
into  a  Federal  court?  In  either  case  it  is 
difficult  to  see  why,  after  an  action  has  been 
dismissed  without  prejudice  to  the  right 
to  bring  a  new  action,  the  plaintiff  has  not 
the  same  election  that  he  had  in  the  begin- 
ning with  respect  to  jurisdiction."  The 
writer  of  the  above-quoted  article  thoroughly 
apprehends  the  true  relation  of  the  Com 
Case  to  the  question  now  under  discussion, 
and  his  reasoning  not  only  demonstrates  the 
correctness  of  the  conclusion  reached  by  us, 
but  also  that  there  is  nothing  in  the  Coof 
Case  really  in  conflict  with  the  present  ruU 
ing,  and  that  the  Ohio  case  is  not  based  upon 
sound  reasoning.  There  being  no  authority 
which  would  bind  this  court  on  the  question 
under  consideration,  the  case  should  rest 
solely  upon  principle.  If  an  action  had 
been  brought  in  one  of  the  courts  of  this 
state,  and  there  nonsuited,  or  voluntarily 
dismissed  or  discontinued  by  the  plaintiff, 
no  one  would  contend  that  it  might  net  be 
recommenced  within  due  time  in  the  same 
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court,  or  in  another  court  of  this  state  hav- 
ing concurrent  jurisdiction  of  the  action.  If 
a  suit  has  been  begun  in  the  Federal  court, 
and  there  nonsuited  or  discontinued,  an- 
other suit  on  the  same  cause  of  action  could 
certainly  be  brought  in  a  state  court  having 
jurisdiction  of  such  an  action.  The  superior 
and  city  courts  of  this  state  are  courts  of 
concurrent  jurisdiction  within  the  circuit 
court  of  the  United  States  of  the  district 
embracing  the  county  where  such  superior 
or  city  courts  are  located,  as  to  certain 
cases;  and  there  is  no  good  reason  why  the 
rule  applicable  to  state  courts  should  not 
apply,  merely  because  one  is  a  state  and  the 
other  a  Federal  court.  The  act  of  Congress 
provides  that  certain  cases  may  be  removed 
from  the  state  court  to  the  Federal  court, 
but  this  does  not  mean  that  the  cause  of 
action  is  removed.  The  act  refers  in  terms 
to  suit,  and  not  cause  of  action.  Until  the 
state  court  is  absolutely  deprived  of  juris- 
diction of  a  particular  cause  of  action,  it 
may  take  jurisdiction  of  and  pass  upon  the 
same,  with  the  exceptions  above  noted, — 
that  when  the  Federal  court  has  taken  juris- 
diction the  state  court  cannot  take  any  ac- 
tion in  connection  with  the  same  so  long  as 
the  cause  is  pending  in  the  Federal  court. 
But  when  that  court  denies  to  the  plaintiff 
a  hearing,  or  fails  for  any  reason  to  pass 
upon  the  sufficiency  of  his  cause  of  action, 
he  may  bring  the  same  again  in  the  state 
court,  and  invoke  an  adjudication  of  that 
court.  And  the  fact  that  the  new  suit  is 
for  an  amount  which  will  prevent  another 
removal  to  the  Federal  court  will  not  invali- 
date the  suij;.  If  the  plaintiff  in  the  new 
suit  voluntarily  abandons  a  portion  of  his 
claim  for  damages,  it  does  not  seem  that 
the  defendant  should  complain.  The'  policy 
of  the  laws  of  the  United  States  is  to  com- 
pel persons  having  claims  of  small  amounts 
to  litigate  in  the  state  courts,  and  voluntar- 
ily giving  up  a  portion  of  his  claim  for  dam- 
ages, and  being  content  to  accept  a  sum  less 
than  the  Federal  court  would  entertain  jur- 
isdiction of,  would  not  seem  to  be  contrary 
to  the  laws  of  the  United  States  and  its  es- 
tablished public  policy  in  reference  to  the 
jurisdiction  of  its  courts.  The  court  had 
jurisdiction  of  the  cause,  and  the  ground  of 
the  demurrer  raising  objection  to  the  juris- 
diction was  not  well  taken.  See,  in  this  con- 
nection, Willson  V.  Milliken,  42  L.  R.  A.  and 
notes  on  page  459  ( 103  Ky.  165,  82  Am.  St. 
Bep.  678,  44   S.  W.  660). 

2.  The  petition  set  forth  a  cause  of  action 
as  against  the  demurrer  filed  to  the  same. 
The  petition,  in  effect,  alleged  that  one  of 
the  train  hands,  in  the  presence  of  the  con- 
ductor, and  impliedly  with  his  consent,  at- 
tempted to  commit  a  robbery  upon  the  com- 
panion of  plaintiff's  son,  and  while  so  en- 
m  L.  R.  A. 


gaged  did  hurl  plaintiff's  son  from  a  rapidly 
moving  train,  from  which  he  received  inju- 
ries causing  his  death.  Under  such  circum- 
stances, the  defendant  would  be  liable, 
whether  the  plaintiff's  son  was  upon  the 
train  lawfully  or  unlawfully,  and  without 
regard  to  what  was  the  character  of  the 
train.  See  Higgina  v.  Southern  R.  Co,  98 
Ga.  761,  25  S.  E.  837;  Smith  v.  Savannah, 
F.  d  W.  R.  Go,  100  Ga.  96,  27  S.  E.  726; 
Savannah,  F.  d  W,  R.  Co.  v.  Oodkin,  104 
Ga.  665,  69  Am.  St.  Rep.  187,  30  S.  E.  378, 
and  cases  cited. 
Judgment  reversed. 

All  the  Justices  concur,  except  SlmmonSy 
Ch.  J.,  and  liittle,  J.,  who  dissent. 

Little,  J.«  dissenting: 

I  cannot  concur  in  the  ruling  made  in  this 
case  by  a  majority  of  the  court.  In  my 
opinion,  when  a  suit  is  commenced  in  a  state 
court,  and  removed  to  the  Federal  court 
under  the  law  of  Congress,  not  only  the 
actual  case  pending,  but  the  cause  of  ac- 
tion upon  which  it  is  founded,  is  also  re- 
moved, and,  after  dismissal  or  nonsuit  in 
the  Federal  court,  another  suit  on  the  same 
cause  of  action  cannot  be  entertained  by  the 
state  court,  although  in  the  second  action 
the  damages  are  laid  in  an  amount  less  than 
the  limit  fixed  by  the  act  of  Congress  to 
entitle  a  defendant  to  a  removal  when  there 
is  diverse  citizenship.  As  was  said  by  Mr. 
Justice  M*Lean  in  the  case  of  Gordon  v.  Lon- 
gest, 16  Pet.  97,  10  L.  ed.  900:  "One  great 
object  in  the  establishment  of  the  courts  of 
the  United  States,  and  regulating  their 
jurisdiction,  was  to  have  a  tribunal  in  each 
state  presumed  to  be  free  from  local  influ- 
ence;*' and  it  was  doubtless  the  purpose  of 
Congress,  in  providing  for  the  removal  by 
a  nonresident  defendant  of  a  case  brought 
against  him  in  a  state  court,  to  protect  such 
nonresident,  in  Ihe  trial  of  his  case,  from  the 
local  influence  which  might  exist  in  favor 
of  the  resident  plaintiff  in  the  state  court. 
This  purpose  would  be  entirely  defeated,  if, 
after  a  plaintiff  has  instituted  an  action  to 
recover  damages  for  an  injury  which  she 
claims  to  have  sustained  by  reason 'of  the 
wrongful  act  of  the  nonresident  defendant, 
as  in  this  case,  and  has  named  a  particular 
amount  as  the  proper  measure  of  her  dam- 
age, and,  exercising  the  right  conferred  by 
the  Congress,  the  defendant  by  lawful  pro- 
ceedings stays  the  jurisdiction  of  the  state 
court,  and  brings  the  action  before  the  Fed- 
eral court  for  determination,  and  when  that 
case  has  been  dismissed  in  the  Federal 
court,  the  plaintiff  may  again  bring  and 
maintain  her  action  against  the  same  de- 
fendant for  the  same  causes  for  which  she 
first  complained  in  the  state  court,  by  arbi- 
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trarily  fixing  her  damages  in  the  second  suit 
at  a  less  amount,  so  as  to  place  the  last  case 
brought  out  of  the  jurisdiction  of  the  Fed- 
eral court.  The  amount  involved  in  the  con- 
troversy is,  under  the  act  of  Congress,  an  in- 
cident. Congress  had  for  its  object  in  pro- 
viding for  the  removal  of  causes  the  better 
protection  of  aliens  and  nonresidents.  The 
state  courts  would  be  no  less  competent  to 
deal  with  a  case  involving  $2,100  than  it 
would  be  to  deal  with  a  cause  involving 
$1,900.  While  the  right  of  removal  exists 
only  in  a  case  where  the  sum  involved  is  not 
less  than  that  named  in  the  statute,  yet  the 
consideration  which  moved  the  minds  of  the 
la\vmakers  to  authorize  the  removal  rested 
in  the  purpose  to  provide  a  trial  free  from 
local  influence  which  it  was  thought  might 
be  prejudicial  to  the  defendant's  cause,  and 
not  on  the  particular  amount  involved,  ex- 
cept in  so  far  as  the  importance  of  the 
case  to  the  defendant  was  concerned.  In 
other  words,  the  prerequisite  to  removal, 
that  a  case  should  involve  not  less  than 
$2,000,  was  required  because  of  the  inten- 
tion to  limit  such  removal  to  cases  which 
were  deemed  particularly  important  on  ac- 
count of  the  amount  involved.  As  to  those 
cases  not  deemed  particularly  important, 
the  right  of  removal  on  account  of  diverse 
citizenslnp  was  not  granted.  Hence,  in  our 
opinion,  the  amount  involved  in  a  suit  is  to 
be  considered  only  with  reference  to  the 
question  whether  it  may  be  removed.  If 
it  has  once  been  removed,  that  cause,  that 
controversy,  stays  removed.  When  it  is  tak- 
en out  of  the  jurisdiction  of  the  state  court, 
that  same  cause  between  the  parties  cannot 
again  be  assumed  by  it,  not  because  of  the 
amount  involved,  but  because,  being  a  case 
which  was  authorized  by  law  to  be  removed 
as  originally  brought,  the  removal  has  the 
eifect  of  vesting  jurisdiction  of  that  cause, 
in  all  its  phases,  in  the  Federal  court,  which 
can  alone  finally  adjudicate  the  controversy 
existing  between  the  parties  on  the  issues 
made  by  the  pleadings.  In  Kern  v.  Huide- 
koper,  103  U.  S.  485,  20  L.  ed.  354,  it  was 
said:  "The  suit  and  the  subject-matter  of 
the  suit  are  both  transferred  to  the  Federal 
court  by  the  same  act  of  removal,"  etc.  In 
my  opinion,  the  right  of  a  plaintiff,  after 
the  removal  of  a  case  has  been  legally  ef- 
fected, to  renew  the  action  in  the  state 
court  after  a  dismissal  in  the  Federal  court, 
is  not  an  open  question  in  this  state.  It  was 
ruled  by  this  court  in  the  case  of  Cox  v. 
East  Tennessee,  V.  4c  G,  R.  Co,  68  Ga.  446, 
that,  when  a  case  has  been  removed  from  a 
state  court  to  the  circuit  court  of  the  United 
States,  the  jurisdiction  of  the  former  ceases, 
and  after  nonsuit  in  the  Federal  court  the 
case  cannot  be  renewed  in  the  state  court 
within  six  months,  so  as  to  avoid  the  stat- 
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ute  of  limitations.  By  a  provision  of  our 
state  law,  a  case  which  has  been  dismissed 
may  within  six  months  be  renewed,  and  the 
statute  of  limitations  can  only  be  made  to 
apply  to  time  and  the  date  at  which  the  first 
suit  was  begun,  in  determining  the  question 
whether  the  last  suit  is  barred  by  the  lapse 
of  time.  Tl)c  plaintiff  in  the  Cox  Case,  68 
Ga.  446,  sought  to  make  this  rule  apply  to 
the  renewal  of  his  case  in  the  state  court 
from  which  it  had  been  originally  removed 
to  the  Federal  court,  and  he  was  there  non- 
suited. In  delivering  the  opinion  of  the 
court.  Chief  Justice  Jackson  said  that  "the 
act  of  removal  ipso  facto  transfers  the  juris- 
diction of  the  cause  to  the  circuit  court  of 
the  United  States,  and  devests  that  of  the 
state  court.  .  .  .  Therefore,  when  it  ap- 
peared that  plaintiff  himself  proved,  in 
order  to  take  his  case  without  the  statute 
of  limitations,  that  it  had  been  removed  and 
adjudicated  by  the  United  States  court,  he 
removed  himself  out  of  court,  and  was  prop- 
erly nonsuited."  It  is  said  in  the  opinion 
of  the  majority  that  the  exact  question  under 
discussion  was  not  involved,  and  that  the 
language  used  by  the  chief  justice  was  ohiier 
dicta.  On  the  contrary,  I  conceive  the  case 
affords  a  direct  ruling  on  the  question  in- 
volved. The  point  in  question  has  also  been 
expressly  decided  by  the  supreme  court  of 
Ohio  in  the  case  of  Baltimore  d  0.  R.  Co.  v. 
Fulton,  44  L.  R.  A.  520,  63  N.  E.  265,  69 
Ohio  St.  575.  That  court  ruled  the  question 
in  the  following  language:  "Where  a  case 
that  may  be  is  duly  removed  from  a  state 
to  a  Federal  court,  the  jurisdiction  of  the 
state  court  over  the  cause  at 'once  ceases, 
and  it  can  take  no  further  step  therein ;  and, 
if  thereafter  the  case  is  disposed  of  in  the 
Federal  court  otherwise  than  on  the  merits, 
the  plaintiff  cannot  recommence  the  action 
in  the  state  court,  although  under  like  cir- 
cumstances he  might  have  done  so  had  the 
cause  not  been  removed."  The  reasoning  of 
the  court  seems  to  me  not  only  to  be  sound, 
but  conclusive.  It  is  based  on  the  proposi- 
tion that  the  Federal  court,  having  acquired 
jurisdiction  of  the  action  by  its  removal 
from  the  state  court,  must,  on  principle  and 
the  reason  of  the  statute,  retain  it  for  all 
purposes, — for  the  purpose  of  determining 
whether  it  should  be  reinstated,  or  recom- 
menced after  it  had  been  dismissed  or 
stricken  from  its  docket,  as  well  as  for  its 
determination  on  the  merits.  It  was  also 
stated  in  the  opinion  rendered  in  the  case 
that  the  jurisdiction  of  the  Federal  court 
*'in  such  case  does  not  merely  embrace  the 
suit  brought  and  removed,  but  any  suit 
thereafter  brought  on  the  identical  cause  of 
action  after  the  former  suit  has  been  dis- 
missed by  it,  until  the  cause  of  action  has 
been   extinguished   by   a   judgment   on   the 
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merits."  The  chief  justice  agrees  with  the 
views  above  expressed,  and  we  both  think 
that  the  judgment  of  the  court  below  should 
iiave  been  affirmed. 

Writ    of    error    dismissed    by    Supreme 
Court  of  United  States,  January  13,  1902. 


COMIVIERCIAL  BANK,  Flff.  in  Err,, 

V. 

J.  K.  ARMSBY  COMPANY. 


(. 


.Ga. 


.) 


^Where  a  mercliaAt  «lilp«  aroods  to  his 
broker  without  conveying  title  to  him,  but 
purely  for  the  purpose  of  distribution  to 
others,  and  sends  to  the  broker  a  bill  of  lad- 
ing indorsed  in  blank  for  the  goods,  the  pos- 
session of  which,  by  the  general  custom  of 
trade,  is  regarded  as  evidence  of  the  right 
to  dispose  of  the  property  for  which  it  is 
issued,  he  cannot,  In  an  action  of  trover,  re- 
cover the  goods  from  a  bank  which  has, 
in  good  faith,  and  without  notice  of  the 
owner's  title,  taken  the  bill  of  lading  as  se- 
curity for  a  loan  of  money  to  the  broker  on  his 
individual  account,  and  converted  the  prop- 
erty upon  default  in  the  payment  of  Its  debt. 

(May  13,  1904.) 

ERROR  to  the  City  Court  for  Richmond 
County  to  review  a  judgment  in  favor 
of  plaintiff  in  an  action  brought  to  recover 
damages  for  the  alleged  wrongful  conversion 
of  property.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  William  H.  Fleming,  for  plaintiff 
in  error: 

The  owner  of  a  bill  of  lading  indorsed 
in  blank  and  intrusted  to  another  is  es- 
topped from  claiming  title  to  the  goods  as 
against  a  bona  fide  holder  for  value  to 
whom  that  agent  has  pledged  the  bill  of 
lading. 

Mechem,  Sales,  §  106;  Conard  v.  Atlantic 
Ins.  Co.  1  Pet.  386,  7  L.  ed.  189;  Winalow 
V.  Norton,  29  Me.  419,  50  Am.  Dec.  601; 
Newhall  v.  Central  P.  R.  Co.  51  Cal.  345, 
21  Am.  Rep.  713;  Barber  v.  Meyeratein,  L. 
R.  4  IT.  L.  317,  39  L.  J.  C.  P.  N.  S.  187,  22 
L.  T.  N.  S.  808,  18  Week.  Rep.  1041;  Ar- 
boftin  v.  Anderson,  1  Q.  B.  498 ;  6  Cyc.  Law 
A  Proc.  p.  424;  Pollard  v.  Reardon,  13  C. 
C.  A.  171,  21  U.  S.  App.  639,  65  Fed.  848; 

•Headnote  by  Candlkr.  J. 


Note. — For  a  case  In  this  series  holding  that 
an  ordinary  contract  of  consignment  of  goods 
to  a  factor  does  not  estop  the  consignor  from 
setting  up  his  title,  even  as  against  an  inno- 
cent purchaser  of  the  goods  from  the  consignee, 
see  Komeo  v.  Martuccl,  47  L.  R.  A.  601. 

As  to  negotiability  of  bill  of  lading,  see  also 
National  Bank  of  Commerce  v.  Chicago,  B.  & 
N.  R.  Co.  0  L.   U.  A.  263. 
05  L.  R.  A. 


4  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  551; 
Doics  V.  Greeiie,  24  N.  Y.  638;  Farmers*  d 
M,  Nat.  Bank  v.  Hazeltine,  78  N.  Y.  104, 
34  Am.  Rep.  518;  Midland  Nat,  Bank  v. 
MissouH  P,  R,  Co.  132  Mo.  492,  53 
Am.  St.  Rep.  505,  33  S.  W.,  521; 
Beach,  Modem  Eq.  Jur.  §  1103;  Mc- 
Neil V.  Tenth  Nat.  Bank,  46  N.  Y. 
325,  7  Am.  Rep.  341;  Moore  v.  Metropol- 
itan Nat,  Bank,  55  N.  Y.  41,  14  Am.  Rep. 
173;  Anderson  v.  Armstead,  69  111.  452; 
Stewart  v.  Munford,  91  111.  58;  Morris  v. 
Sha/iinon,  12  Bush,  89 ;  Mayo  v.  Leggett,  96 
N.  C.  237,  1  S.  E.  622;  Simmons  v.  Camp, 
71  Ga.  54;  Angell  v.  Johnson,  51  Iowa,  625, 
33  Am.  Rep.  152,  2  N.  W.  435;  Allen  v. 
Maury,  66  Ala.  10;  Winton  v.  Hart,  39 
Conn.  16;  Sandeman  v.  Scurr,  L.  R.  2  Q. 
B.  94,  8  Best  &  S.  50,  36  L.  J.  Q.  B.  N.  S.  58, 
15  L.  T.  N.  S.  608,  15  Week.  Rep.  277 ;  Pol- 
lard V.  Reardon,  13  C.  C.  A.  171,  21  U.  S. 
App.  639,  65  Fed.  848 ;  Munroe  v.  Philadel- 
phia Warehouse  Co.  75  Fed.  545,  24  C.  C. 
A.  685,  39  U.  S.  App.  762,  79  Fed.  999. 

Mr,  Joseph  B.  CmnniinK,  for  defendant 
in  error: 

Every  man,  dealing  with  another  in  refer- 
ence to  property  that  the  other  may  have  in 
his  possession,  must  take  care, — caveat  emp- 
tor. The  property  may  be  stolen  or  bor- 
rowed, or  pledged,  or  in  the  possession  of  a 
bailee  for  some  specific  purpose;  and,  if  so, 
the  party  in  possession  can  convey  no  better 
or  further  right  than  he  has  himself. 

First  Nat,  Bank  v.  Nelson,  38  (Ja.  397,' 
95  Am.  Dec.  400 ;  Seago  v.  Pomeroy,  46  Ga. 
227;  Shaw  v.  North  Pennsylvania  R,  Co, 
101  U.  S.  557,  sub  nom,  Shaw  v.  MercTiants* 
Nat.  Bank,  25  L.  ed.  892;  Friedlander  v. 
Texas  d  P.  R.  Co.  130  U.  S.  416,  32  L.  ed. 
991,  9  Sup.  Ct.  Rep.  570;  Stollenwerck  v. 
Thacher,  115  Mass.  224;  Tison  v.  Howard, 
57  Ga.  410;  Baas  v.  Kansas  City,  Ft,  S.  d 
O.  R.  Co.  81  Ga.  792,  7  S.  E.  629. 

Candler,  J.,  delivered  the  opinion  of  the 
court : 

The  J.  K.  Armsby  Company,  an  Illinois 
corporation,  shipped  to  Walton  &  Carr,  its 
brokers  in  Augusta,  a  quantity  of  salmon 
for  distribution  to  different  parties  to  whom 
the  goods  had  been  sold.  Walton  &  Carr 
were  merely  agents  of  the  Armsby  company, 
and  had  no  right  or  title  to  the  salmon.  The 
goods  were  shipped  from  a  point  in  Oregon, 
by  parties  from  whom  they  had  been  ordered 
by  the  Armsby  company,  on  a  through  bill 
of  lading  to  Augusta,  and  were  consigned  to 
the  order  of  the  consignor,  with  directions 
to  notify  Walton  &  Carr.  The  Armsby  com- 
pany sent  Walton  &  Carr  a  check  for  the 
amount  of  the  freight,  which  was  paid ;  and 
it  also  mailed  them  the  original  bill  of  lad- 
ing,   which   was   indorsed   blank.      Carr,    a 
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member  of  the  firm  of  Walton  ft  Garr,  took 
the  bill  of  lading  to  the  Commercial  Bank 
of  Augusta,  and  hypothecated  it  for  a  loan 
of  money.  Shortly  thereafter  Walton  &, 
Carr  failed,  and  the  bank  converted  the  sal- 
mon for  the  payment  of  its  debt,  whereupon 
the  Armsby  company  brought  against  it  the 
present  suit,  which  was  an  action  of  trover. 
The  case  was  tried  before  the  judge  of  the 
dty  court  of  Richmond  county,  without  a 
jury.  The  bank  showed  that  it  was  the  gen- 
eral custom  of  trade  in  Augusta  that  bills 
of  lading  "to  order  notify"  were  attached  to 
drafts  for  the  purchase  price  of  the  goods 
represented  by  them,  that  possession  of  the 
bill  of  lading  could  only  be  obtained  by  pay- 
ment of  the  draft,  that  possession  of  such 
a  bill  of  lading  was  considered  prima  facie 
evidence  of  ownership  of  the  property  for 
which  it  was  issued,  and  that  they  were 
treated  by  banks  as  negotiable  paper.  It 
was  also  shown  that  the  J.  K.  Armsby  Com- 
pany had  dene  business  in  Augusta  for  a 
number  of  years,  and  that»  while  Walton  & 
Carr  were  merchandise  brokers,  they  also 
bought  and  sold  goods  on  their  own  account. 
It  was  admitted  that  neither  the  bank  nor 
any  of  its  officials  knew  or  had  reason  to 
suspect  that  Carr  had  no  right  to  convey 
the  salmon,  and  that,  in  the  event  the  bank 
should  be  held  liable,  the  proper  amount  to 
be  recovered  was  $700.  The  judge  found  in 
favor  of  the  plaintiff,  and  rendered  judg- 
ment in  its  favor  for  the  amount  mentioned. 
The  defendant  excepted. 

"Where  an  owner  has  given  to  another 
such  evidence  of  the  right  of  selling  his 
goods,  as,  according  to  the  custom  of  trade 
or  the  common  understanding  of  the  world, 
usually  accompanies  the  authority  of  dis- 
posal, or  has  given  the  external  indicia  of 
the  right  of  disposing  of  his  property,  a 
sale  to  an  Innocent  purchaser  devests  the 
true  owner's  title."  Civ.  Code,  §  3539.  The 
sole  question  for  our  determination,  then, 
is.  Does  a  bill  of  lading  of  the  character  of 
the  one  involved  in  this  suit  constitute  such 
an  external  indicium  of  the  right  of  dispos- 
ing of  the  property  for  which  it  wag  issued 
as  to  bring  the  case  within  the  operation  of 
the  rule  laid  down  in  the  Code  section  cited? 
As  a  general  rule,  the  transferee  of  a  bill 
of  lading  can  obtain  no  better  title  to  the 
goods  which  it  covers  than  that  which  was 
in  the  person  by  whom  it  was  transferred. 
Indeed,  it  is  a  self-evident  proposition  that 
no  man  can  convey  that  which  he  does  not 
possess.  But  the  true  owner  of  property 
may,  by  placing  it  in  the  power  of  another 
to  defraud  innocent  purchasers  by  an  appar- 
ently valid  transfer  of  the  property,  cut 
himself  off  from  claiming  it,  and  thereby 
devest  the  title  from  himself.  In  4  Am.  & 
Eng.  Enc.  Law,  2d  ed.  p.  551,  it  is  said  that 
«6  L.  R.  A. 


an  important  exception  to  the  general  rule 
which  has  already  been  stated  "arises  in  the 
case  of  the  transfer  of  a  bill  of  lading  to  a 
bona  fide  purchaser  for  value  by  a  consignee 
to  whom  the  goods  are  by  the  terms  of  the 
instrument  made  deliverable,  or  to  whom 
the  consignor  and  original  owner  of  the 
goods  has  indorsed  and  delivered  the  bill.  It 
seems  to  be  established  that  in  this  case 
the  transfer  defeats  the  vendor's  right  of 
stoppage  in  transitu,  and  passes  the  title  to 
the  goods  to  the  bona  fide  transferee."  See 
also  6  Cyc.  Law  k  Proc.  424;  1  Mechem,. 
Sales,  §  166;  Pollard  v.  Reardon,  13  C.  C- 
A.  171,  21  U.  S.  App.  639,  65  Fed.  848. 
While  a  bill  of  lading  is  not  in  the  full 
sense  a  negotiable  instrument,  it  is  treated 
by  universal  commercial  usage  as  a  symbol 
of  the  goods  for  which  it  is  issued,  and  con- 
sequently it  is  in  a  measure  negotiable.  In 
Georgia  it  may  be  pledged  as  security  for 
debt  (Civ.  Code  1895,  §  2956),  and  a  bona 
fide  assignee  for  value  is  protected  in  his- 
title  against  the  owner's  right  of  stoppage 
in  transitu  (Civ.  Code  1895,  §  3553).  In 
American  Nat.  Bank  v.  Georgia  R,  Co,  9(^ 
6a.  665,  51  Am.  St.  Rep.  155,  23  S.  E.  898, 
the  status  of  bills  of  lading  under  our  law 
is  discussed  with  considerable  fufness;  and, 
while  the  decision  in  that  case  is  not  direct- 
ly in  point  on  the  question  involved  in  the 
case  at  bar,  the  reasoning  of  Mr.  Chief  Jus- 
tice Simmons  has  an  important  bearing 
thereon.  The  following  language  from  the 
opinion  of  Mr.  Justice  Miller  in  the  case  of 
McNeal  v.  Hill,  Woolw.  96,  Fed.  Cas.  No. 
8,914,  is  there  quoted  with  approval:  "A» 
civilization  has  advanced  and  commerce  ex- 
tended, new  and  artificial  modes  of  doing- 
business  have  superseded  the  exchanges  by 
barter  and  otherwise  which  prevail  while 
society  is  in  its  earlier  and  simpler  stages. 
The  invention  of  the  bill  of  exchange  is  a 
familiar  illustration  of  this  fact.  A  more 
modem,  but  still  not  recent,  invention  of 
like  character,  for  the  transfer,  without  the 
somewhat  cumbersome,  and  often  impossible, 
operation  of  actual  delivery,  of  articles  of 
personal  property,  is  the  indorsement  or  as- 
signment of  bills  of  lading  and  warehouse 
receipts.  Instruments  of  this  kind  are  sui 
generis.  From  long  use  and  trade  they  hfive 
come  to  have  among  commercial  men  a  well- 
understood  meaning,  and  the  indorsement  or 
assignment  of  them  as  absolutely  transfers 
the  general  property  of  the  goods  and  chat- 
tels therein  named  as  would  a  bill  of  sale.*' 
In  this  case  there  was  no  dispute  as  to 
the  general  custom  of  trade  in  regard  to 
bills  of  lading  of  the  character  of  the  one 
negotiated  by  Carr  with  the  Commercial 
Bank.  It  was  the  daily  practice  of  banks- 
in  Augusta  and  elsewhere  to  advance  money 
on  such  security,  for  possession  of  the  bill 
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of  lading  was  regarded  as  prima  facie  evl- 
•dence  of  the  title  of  the  holder  to  the  goods 
•of  which  the  bill  was  the  symbol.  Ordi- 
narily bills  of  lading  of  this  kind  are  at- 
"tached  to  drafts  for  the  purchase  price  of 
the  goods,  and  can  only  be  obtained  by  pay- 
ment of  the  drafts.  Carr*8  possession  of  the 
"bill  of  lading  was  therefore  prima  facie  evi- 
dence that  he  had  paid  a  draft  drawn  by  the 
•consignor,  and  was  entitled  to  the  property. 
The  departure  of  the  Armsby  company  from 
this  custom  placed  it  in  the  power  of  Carr 
to  commit  a  fraud  on  the  bank,  an  oppor- 
"tunity  of  which  he  seems  to  have  promptly 
availed  himself.  Applying  the  well-known 
Tule  that  where  one  of  two  innocent  persons 
must  suffer  from  the  wrong  of  another,  the 
T)urden  should  be  borne  by  him  who  placed 
it  in  the  power  of  the  wrongdoer  to  perpe- 
trate the  fraud,  we  fail  to  see  how  it  can 
he  held  that  the  plaintiff  can  recover. 

The  Georgia  cases  cited  by  counsel  for 
"the  defendant  in  error  do  not,  in  our  opin- 
ion, conflict  with  what  is  here  laid  down. 
The  case  of  Tison  v.  Hotoard,  67  Ga.  410, 
•which  is  more  nearly  in  point  than  any  of 
the  other  cases  cited,  is  easily  distinguisha- 
l)le  from  the  case  at  bar.  There  the  owner 
•of  the  goods  received  from  the  transporta- 
tion company  duplicate  bills  of  lading,  both 
•of  which  he  indorsed  in  blank;  sending  the 
original  to  his  factor,  and  depositing  the 
•duplicate  in  a  bank  for  safe-keeping,  and  for 
no  other  purpose.  The  bailee  bank  indorsed 
the   duplicate   bill   of   lading,   and   secured 


from  the  factor  an  amoimt  of  money  in  ex- 
cess of  the  value  of  the  goods.  The  court 
held,  in  effect,  that  a  bill  of  lading  is  not, 
in  the  full  sense,  a  n^otiable  instrument, 
and  that,  the  deposit  of  the  bill  with  the 
bank  being  purely  a  bailment  for  safe-keep- 
ing, the  virtual  theft  of  it  by  the  banker 
did  not  deprive  the  true  owner  of  the  goods 
of  his  title.  In  the  case  now  under  consid- 
eration no  such  state  of  facts  is  made  to  ap- 
pear. The  Armsby  company  forwarded  to 
Walton  &  Carr  a  bill  of  lading,  the  posses- 
sion of  which,  under  the  universal  custom  of 
business^  gave  a  prima  facie  right  to  the 
disposal  of  the  goods  for  which  it  was  is- 
sued. The  purpose  for  which  the  instru- 
ment was  confided  to  Walton  &  Carr  does 
not  definitely  appear  from  the  record,  but 
there  is  nothing  to  indicate  that  it  was 
merely  intrusted  to  them  for  safe-keeping. 
There  was  nothing  to  put  the  bank  on  notice 
that  title  to  the  property  was  in  anyone 
other  than  the  holder  of  the  bill  of  lading. 
A  fraud  was  committed  by  Carr,  by  means 
of  which  he  obtained  from  the  bank  a  large 
sum  of  money.  To  say  nothing  of  the  pro- 
visions of  §  3539  of  the  Civil  Code  of  1895, 
the  plainest  principles  of  equity  require  that 
the  Armsby  company,  which  made  the  com- 
mission of  the  fraud  possible,  and  not  the 
bank,  should  bear  the  loss. 
Judgment  reversed. 

All  the  Justices  concur,  except  Lamar, 
J.,  disqualified. 
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City  of  RICHMOND,  Plff.  in  Err., 

V. 

Fritz  SITTERDING. 

(101   Ya.   364.) 

1.  One  Joined  n«  defendant  with  a  city 
In  an  action  for  lnjnrle«  to  a  pedes- 
trian through  obBtructlons  on  a  sidewalk, 
bat  viho  fails  to  make  any  defense  to  the  ac- 
tion, which  results  in  his  favor  because  of 
the  statute  of  limitations,   is  not  estopped, 


In  a  subsequent  one  by  the  city  to  compel 
him  to  reimburse  it  the  amount  which  It  has 
been  compelled  to  pay  to  the  Injured  person, 
from  showing  that  it  was  not  through  his 
fault  that  the  injury  happened. 
2.  A  Jnaarment  aaralniit  the  city  In  an 
action  avalnst  It  and  a  private  cltl- 
■en  for  injuries  to  a  pedestrian  through  ob- 
structions on  a  sidewalk,  in  which  the  ques- 
tion of  the  liability  of  the  latter  was  not  con- 
sidered, is  not  re8  judicata  upon  the  ques- 
tion of  his  ultimate  liability,  In  an  action 
by  the  city  to  compel  him  to  reimburse  It  for 


norm. — PerHons  deemed  to  be  independent  con- 
tractors tcUMn  meaning  of  rule  relieving  em- 
ployer from  liahility. 

I.  Independent      contractors      distinguished 

from  servants  and  agents,  447. 
II.  Persons  acting  in  the  dual  capacity  of 
contractor  and  servant  or  agent,  449. 

III.  Contractors  not  within  purview  of  stat- 

utes relating  to  servants  or  agents,  451. 

IV.  Character  of  contract  is  tested  hy  the  em- 

istenoe  or  absence  of  a  right  of  control 
on   the  employer's  part,  463. 
T.  Presumptions  entertained  as  to  character 
of  contract,  459. 
iMy  L.  R.  A. 


VI.  Independence  of  contract  usually  infer- 
able where  it  is  for  the  perform- 
ance  of  an  entire  piece  of  work  at 
a  specified  price. 

a.  In  general,  461. 

b.  Persons  engaged  in  construction  or 

other  work  on  railways,  461. 

c.  Persons  who  undertake'  the  construc- 

tion of  entire  buildings  or  specific 
portions  thereof,  462. 

d.  Persons  engaged  to  execute  repairs 

or    improvements    on    a    building, 
465. 

e.  Architects,  465. 

f.  Persons  doing  work  on  bridges,  466. 
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what  It  was  required  to  pay  under  the  Judg- 
ment. 

3.  A  conapetent  person  yfv'ho  undertaken 
to  contttrnet  the  t^riek  ^vrork  on  a  build- 
ing with  his  own  employees  and  according 
to  his  own  discretion  is  as  to  such  worlc  an 
Independent  contractor,  for  whose  negligent 
acts  the  owner  of  the  building  is  not  respon- 
sible. 

4.  The  construction  of  the  brick  iprork 
of  n  bntldlnar  adjoining  a  street  is  not  so 
Inherently  or  necessarily  dangerous  as  to 
bring  an  Injury  caused  to  a  pedestrian  by 
reason  of  planks  laid  across  the  walk  to 
facilitate  the  transfer  of  mortar  from  the 
street  to  the  building,  within  the  exception 
of  the  rule  exempting  property  owners  from 
liability  for  acts  of  independent  contractors, 
which  imposes  such  liability  In  case  the  work 
to  be  performed  Is  necessarily  dangerous. 

(March  12,  1903.) 


ERROR  to  the  Law  and  Equity  Court  of 
the  City  of  Richmond  to  review  a  judg- 
ment in  favor  of  defendant  in  an  action 
brought  to  compel  him  to  reimburse  plain- 
tiff the  amount  which  it  had  been  compelled 
to  pay  for  injuries  to  a  pedestrian  through 
obstruction  of  a  sidewalk.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr,  Henry  R.  Pollard,  for  plaintiff  in 
error : 

If  a  municipal  corporation  be  held  liable 
for  damages  sustained  in  consequence  of  the 
unsafe  condition  of  the  sidewalks  or  streets, 
it  has  a  remedy  over  against  the  person  hy 
whose  wrongful  act  or  conduct  the  sidewalk 
or  street  was  rendered  unsafe,  unless  the 
corporation  was  itself  a  wrongdoer. 

2   Dill.  Mun.   Corp.   §   1035;   Chicago  v. 


VI. — continued. 

g.  Peraotia  engaged  in  other  kinds  of 
construction  work,  466. 

h.  Persons  undertaking  various  kinds  of 
work  on  highways,  466. 

1.  Persons  operating  mines,  467. 

J.  Persons  operating  quarries,  467. 

k.  Persons  operating  miUs,  467. 

1.  Master  tradesmen  and  craftsmen, 
467. 

m.  Persons  who  furnish  teams  and  men 
to  do  various  kinds  of  work,  467. 

n.  Draymen,  truckmen,  carters,  etc, 
468. 

o.  Keepers   of   livery   stahles,   468. 

p.  Drovers,  468. 

q.  Persons  who  undertake  various  oper- 
ations connected  with  the  han- 
dling  of   timber,  469. 

r.  Persons  employed  to  clear  land,  469. 

B.  Persons  cultivating  land  on  shares, 
469. 

t.  Persons  engaged  in  scavenging  work, 
469. 

u.  Railway  companies  operating  cars  on 
piHvate  lines,  469. 

y.  Persons  assisting  in  public  enter- 
tainments, 470. 

w.  Persons  conducting  departments  in 
stores,  470. 

X.  Stevedores,  470. 

y.  Construction  and  repair  of  ships, 
470. 

z.  Transfer  agents  doing  business  on 
railway  trains,  471. 

zz.  Contractors  not  within   purview   of 
statutes  relating  to  servants  only, 
471. 
VII.  Liability  arising  from  employment  of  tug. 

a.  English  doctrine  as   to  relation   be- 

tween owner  of  tug  and  its  tow, 
471. 

b.  American  doctrine,  472. 

c.  Liability    of    harbor    commissioners, 

474. 
VII  I.  Liabilii^  arising  out  of  certain  other  con- 
tracts of  an  independent  nature,  474. 
IX.  Effect  of  reservation  of  a  limited  power 
of  control. 

a.  In  general,  475. 

b.  Clauses    relating    to    supervision    of 

work,  478. 

c.  Clauses    providing    that    the    work 

shall  be  done  under  the  direction 
of  the  employer,  470. 
65  L.  R.  A. 


IX. — continued. 

d.  Effect  of  other  clauses,  483. 
X.  Effect  in  general  of  reservation  of  futt 
power  of  control,  484. 

XI.  Matters  negativing  independence  of  con- 

tractor. 

a.  Effect  of  specific  terms  of  contract, 

486. 

1.  Work  on  railroads,  485. 

2.  Construction  of  buildings,  480. 

3.  Demolition  of  buildings,  486. 

4.  Street  improvements,  487. 

5.  Construction  of  canals,  488. 

6.  Laying  of  pipe  lines,  488. 

7.  Work   in   mines,   488. 

8.  Scavenging  work,  488. 

9.  Work   in   manufacturing    estab- 

lishments, 488. 
10.  Sale  of  commodities,  489. 

b.  Effect  of  provisions  of  statute  appli- 

cable to  the  circumstances,  490. 

c.  Effect    of   direct   evidence   that    em- 

ployer  exercised   control   over 
the  work,  490. 

1.  Work  on  railways,  491. 

2.  Construction  of  buildings,  492. 

3.  Work  in  streets,  493. 

4.  Clearing  of  land,  493. 

5.  Work   in    manufacturing    estab- 

lishments, 494. 

6.  Work  done  with  teams,  494. 

7.  Unloading  of  ships,  494. 

8.  Sale  of  commodities,  494. 

d.  Effect    of    character    of    stipulated 

work,  495. 

e.  Effect  of  employment  being  general,. 

497. 

f.  Effect  of  partition  of  work  amonff 

several   contractors,  500. 

XII.  Nature  of  contract  determined  with  ref- 

erence to  various  factors. 

a.  Degree  of  skill  or  care  required,  600. 

b.  Existence  or  absence  of  obligation  to 

perform  work  in  person,  500. 

c.  Reservation    of    right    to    terminate 

contract  of  employment,  501. 

d.  Surrender  or  retention  of  control  of 

premises  on  which   stipulated 
work  is  done. 

1.  Suti'ender   of   control,   502. 

2.  Retention  of  control,  504. 

e.  The  basis  on  which  the  compensation 

of  the  employee  is  calculated,  505. 

f.  Pecuniary    circumstances    of   person 

employed,  506. 


1903. 


Richmond  v.  Sitterding. 


447 


Rohbins,  2  Bl.  418,  422,  17  L.  ed.  298,  302, 
4  Wall.  667,  18  L.  ed.  427. 

The  question  of  the  defendant's  ultimate 
liability  was  res  judicata  by  reason  of  the 
judgment  of  the  court  in  the  case  of  Leaker 
V.  City  of  Richmond  and  Sitterding. 

Dillard  v.  Dillard,  97  Va.  434,  34  S.  E. 
60;  Rohbins  v.  Chicago,  4  Wall.  657,  672,  18 
L.  ed.  427.  430. 

Where  the  work  let  to  the  independent 
contractor  of  necessity  constitutes  an  ob- 
struction in  the  street,  which  renders  the 
street  unsafe  or  dangerous  unless  properly 
guarded,  the  employer,  as  well  as  the  con- 
tractor, is  liable. 

2  Dill.  Mun.  Corp.  §  1030;  Rohbins  v.  Chi- 
cago, 4  Wall.  657,  18  L.  ed.  427,  430;  West- 
em  d  A.  R.  Co,  V.  Atlanta,  74  Ga.  774; 
Broton  v.  Louishurg,  126  N.  C.  701,  78  Am. 


XII. — continued. 

g.  ProvUion  in  contract  that  employer 
shall  he  indemnified  for  all  losses 
caused  hy  the  negligence  of  the  per- 
son employed,  606. 

h.  Use  of  contractor's  appliances  hy  em- 
ployer, 507. 

i.  The  furnishing  hy  the  employer  of 
the  appliances  or  materials  for  the 
work,  507. 

J.  The  fact  that  the  stipulated  work 
constituted  a  part  of  the  employ- 
er's regular  operations,  607. 

k.  Provision  in  contract  prohibiting  use 
of  employer's  name,  507. 

I.  The  fact  that  the  contractor  was  a 
director  of  the  employing  company, 
507. 

m.  Virtual  identity  of  an  employing  and 
contracting  company,  507. 
XIII.  Province  of  court  ana  jury,  508. 

Scope. 

This  note  is  limited  to  the  discussion  of  the 
question  as  to  who  are  independent  contractors. 
It  does  not  deal  with  the  general  rule  relieving 
employers  from  liability  for  the  acts  of  inde- 
pendent contractors,  or  with  any  of  its  excep- 
tions. Both  the  general  rule  tnd  Its  exceptions 
will  be  treated  in  later  notes. 

I.  Indepewlent   contractors   distinguished   from 
servants  and  agents. 

The  accepted  doctrine  is  that,  in  cases  where 
the  essential  object  of  an  agreement  Is  the 
performance  of  work,  the  relation  of  master 
and  servant  will  not  be  predicated,  as  between 
the  party  for  whose  benefit  the  work  is  to  be 
done  and  the  party  who  Is  to  do  the  work,  un- 
less the  former  has  retained  the  right  to  ex- 
ercise C('ntroI  over  the  latter  in  respect  to  the 
manner  in  which  the  work  is  to  be  executed. 

"A  servant  is  a  person  subject  to  the  com- 
mand of  his  master  as  to  the  manner  in  which 
he  shall  do  his  work."  Yewens  v.  Noakes 
(1880)  L.  R.  6  Q.  B.  DIv.  532,  50  L.  J.  Q.  B.  N. 
S.  132,  44  L.  T.  N.  S.  128^  28  Week  Rep.  562,  45 
J.  P.  8,  per  Brammell,  L.  J. 

To  the  same  effect  is  the  following  sentence 
in  a  letter  which  the  same  distinguished  Judge 
wrote  to  Sir  Uenry  Jackson  at  the  time  when 
65  L,  R.  A. 


St.  Rep.  677,  36  S.  E.  166;  Westfield  v. 
Mayo,  122  Mass.  100,  23  Am.  Rep.  292; 
Rochester  v.  Montgomery,  72  N.  Y.  65;  16 
Am.  &  Eng.  Enc.  Law,  p.  202,  note  2;  Ho- 
man  v.  Stanley,  66  Pa.  464,  5  Am.  Rep.  389. 

Messrs.  Sol.  L.  BloomberK  and  Harold 
S.  Bloomberg,  for  defendant  in  error: 

Defendant  is  not  estopped  from  showing 
that  he  was  under  no  obligation  to  keep  the 
street  in  a  safe  condition,  and  that  it  waa 
not  through  his  fault  the  accident  hap- 
pened. 

Chicago  v.  Rohbins,  2  Black,  418,  17  L.  ed. 
298;  Boston  v.  Worthington,  10  Gray,  496, 
71  Am.  Dec.  678;  Rohbins  v.  Chicago,  4 
Wall.  667,  18  L.  ed.  427 ;  2  Dill.  Mun.  Corp. 
§  1035;  Catterlin  v.  Frankfort,  79  Ind.  647» 
41  Am.  Rep.  627;  Western  d  A.  R.  Co.  v. 
AtlOfita,  74  Ga.  774. 


the  English  employers'  liability  act  of  1880  wa& 
under  discussion :  *'The  relation  of  master 
and  servant  exists  where  the  master  can  not 
nly  order  the  work,  but  how  it  shall  be  done. 
When  the  person  to  do  the  work  may  do  it  a» 
he  pleases,  then  such  person  is  not  a  servant.*' 

"The  test  is  very  much  this,  viz.,  whether  the 
person  charged  [i.  e.  with  embezzlement]  is  un- 
der the  control  and  bound  to  obey  the  orders  of 
another."  Reg.  v.  Negus  (1873)  L.  R.  2  C. 
C.  37,  42  L.  J.  Mag.  Cas.  N.  S.  62,  28  L.  T.  N. 
S.  646,  21  Week.  Rep.  687,  12  Cox.  C.  C.  492, 
per  Lord  Blackburn. 

"Does  not  the  word  'clerk*  or  'servant*  imply 
the  existence  in  someone  of  a  power  of  control  ?"^ 
Cockburn,  Ch.  J.,  in  Reg.  v.  May  (1861)  Leigb 
&  C.  C.  C.  13,  30  L.  J.  Mag.  Cas.  N.  S.  81.  T 
•fur.  N.  S.  147,  3  L.  T.  N.  S.  680,  9  Week.  Rep. 
256,  8  Cox,  C.  C.  421. 

"The  relation  of  master  and  servant  exists 
whenever  the  employer  retains  the  right  to  di- 
rect the  manner  in  which  the  business  shall  he- 
done,  as  well  as  the  result  to  be  accomplished ; 
or,  in  other  words,  'not  only  what  shall  be  done, 
but  how  it  shall  be  done.'  "  Singer  Mfg.  Co. 
V.  Rahn  (1889)  132  U.  S.  518,  33  L.  ed.  440,. 
10  Sup.  Ct.  Rep.  175. 

"The  relation  [of  master  and  servant]  ex- 
ists where  the  employer  selects  the  workman,, 
may  remove  or  discharge  him  for  misconduct, 
and  may  order  not  only  what  work  shall  be 
done,  but  the  mode  and  manner  of  performance." 
Butler  V.  Townsend  (1891)  126  N.  Y.  105,  2«  N. 
K.  1017. 

"A  master  is  one  who  not  only  prescribes  the 
end,  but  directs,  or  at  any  time  may  direct,  the 
means  and  methods  of  doing  the  work."  Bailey 
V.  Troy  &  B.  R.  Co.  (1884)  57  Vt.  252,  52  Am. 
Rep.  129. 

Hee  also  the  definitions  In  Stephen's  Digest 
Crlm.  Law,  220 ;  New  York  Code,  f  1034  ;  Cal. 
Civ.  Code,  §  2009;  Dak.  Civ.  Code,  f  1157. 

This  attribute  of  the  relation  supplies,  as  is 
apparent  from  the  ensuing  sections,  the  single 
and  universally  applicable  test  by  which  the 
servants  are  distinguished  from  Independent 
contractors.  But  there  is  also  high  authority 
for  the  doctrine  that  the  possession  or  nonpos- 
sesslon  of  the  right  of  control  may.  In  some 
Instances,  determine  whether  the  person  em- 
ployed was  a  servant  or  an  agent. 

"It  seems  to  me  that  the  difference  hetweeiv 
the  relations  of  master  and  servant  and  prln- 
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To  be  res  judicata,  the  former  judgment 
must  "have  been  rendered  in  a  proceeding 
between  the  same  parties  or  their  privies, 
and  the  matter  in  controversy  must  have 
been  the  same  in  the  former  suit  as  in  the 
latter,  and  b^en  determined  on  the  merits." 

Miller  v.  Wills,  95  Va.  353,  28  S.  E.  337 ; 
Jtussell  V.  Place,  94  U.  S.  606,  24  L.  ed.  214; 
Wctshington,  A.  d  O,  Steam  Packet  Co,  v. 
Sickles,  5  Wall.  592,  18  L.  ed.  553;  South- 
side  R.  Go,  V.  Daniel,  20  Gratt.  362;  Kelly 
V.  Public  Works,  25  Gratt.  759;  Chrisman 
Y,  Barman,  29  Gratt.  494,  26  Am.  Rep.  387 ; 
Allebaugh  v.  Coakley,  75  Va.  637;  Fish- 
hume  V.  Engledove,  91  Va.  556,  22  S.  E. 
354! 

The  fact  that  Sitterding  was  the  owner  of 
the  premises  placed  upon  him  no  liability 


for  defects  in  the  highway.  The  abutting 
property  owner  is  liable  for  only  such  in- 
juries as  are  occasioned  by  his  own  acts. 

1  Am.  k  Eng.  Enc.  Law,  p.  243. 

Jones  &  Green  were  independent  con- 
tractors. 

Mechem,  Agencv,  §  747;  Bihh  v.  Norfolk 
d  W,  R,  Co.  87  Va.  724,  14  S.  E.  163;  Em- 
merson  v.  Fay,  94  Va.  60,  26  S.  E.  386. 

The  contract  in  this  case  was  to  do  an  act 
in  itself  lawful,  and,  it  is  to  be  presumed,  in 
a  lawful  manner.  It  did  not  necessarily  in- 
volve injury  to  anyone ;  hence  the  defendant 
cannot  be  held  liable  on  the  ground  that  it 
is  inherently  dangerous. 

Emmerson  v.  Fay,  94  Va.  65,  26  S.  E. 
380;  2  Dill.  Mun.  Corp.  fi  1030;  Mechem, 
Agency,  §  747;  Shearm.  ft  Redf.  Neg.  fi  175; 


cipal  and  agent  is  this :  A  principal  has  the 
right  to  direct  what  the  agent  has  to  do ;  but  a 
master  has  not  only  that  right,  but  also  the 
right  to  say  how  it  is  to  be  done."  Bramwell, 
B.,  in  Reg.  v.  Walker  (1858)  27  L.  J.  Mag.  Cas. 
N.  S.  208.  Dears.  &  B.  C.  C.  600.  4  Jur.  N.  S. 
465.  6  Week.  Rep.  605.  8  Cox,  C.  C.  1.  These 
words  are  reported  only  In  the  Law  Journal, 
but  they  embody  the  doctrine  applied  in  the 
decision  itseif  and  may  therefore  be  regarded 
as  expressing  the  opinion  of  the  whole  court. 

Assuming  that  the  right  of  control  be  unim- 
peachable, it  is  clear  that  the  exercise  or  non- 
exercise  of  that  right  by  the  employer  is  not  an 
available  element  for  the  purposes  of  differen- 
tiation where  it  is  a  question  of  distinguishing 
between  agents  and  independent  contractors. 

The  above  statement  of  Bramwell.  B.,  was. 
It  seems,  overlooked  by  Mr.  Bowstead,  when  he 
expressed  the  opinion  that  **the  difference  be- 
tween an  agent  and  an  independent  contractor 
Is  that  au  agent  undertakes  to  act  in  the  mat- 
ter of  the  agency  subject  to  the  directions  and 
control  of  his  employer,  whereas  an  independent 
contractor  does  not.  but  contracts  to  perform 
certain  specifled  work  or  produce  a  certain  spe- 
cified result,  the  manner  and  means  of  per- 
formance or  production  being  left  to  his  dis- 
•cretion.  except  so  far  as  they  are  specifled  by 
the  contract."  Law  of  Agency,  p.  3,  note  (a)  ; 
Encyclopedia  of  the  l^ws  of  England,  suh  voc. 
Principal  and  Agent,  p.  338. 

This  assertion  may  be  correct  as  regards 
some  classes  of  agents,  but  it  is  clear  that 
•others,  such  as  attorneys  at  law,  factors,  bro- 
kers, and  auctioneers,  have  quite  as  much  lib- 
erty of  action  in  their  respective  employments 
as  is  accorded  to  independent  contractors. 

In  this  connection,  it  is  important  to  ob- 
serve that,  if  language  Is  to  be  construed  in  Its 
ordinary  sense,  such  agents  as  those  just  men- 
tioned would  fall  within  the  scope  of  the  alter- 
native phraseology  by  which  Independent  con- 
tractors are  frequently  described, — as.  where 
they  are  spoken  of  as  persons  who  are  exercis- 
ing, pursuing,  carrying  on.  or  engaged  In  an 
*Mndependent  employment"  (Sadler  v.  Henlock 
[1855]  4  El.  &  Bl.  570,  078.  24  L.  J.  Q.  B. 
N.  S.  138,  1  Jur.  N.  8.  677,  3  Week.  Rep.  181. 
3  C.  L.  Uep.  760;  Carter  v.  Berlin  Mills  Co. 
[1876]  58  N.  H.  52,  42  Am.  Rep.  572;  Hump- 
ton  V.  Unierklrcher  [18961  07  Iowa.  509,  66 
N.  W.  776:  Robinson  v.  Webb  [1875]  11  Bush, 
464  ;  Dcford  v.  State  [1868]  30  Md.  179 ;  Fink  v. 
<\5  L.  R.  A. 


Missouri  Furnace  Co.  [1884]  82  Mo.  276.  52 
Am.  Rep.  876;  Plerrepont  v.  Loveless  [1878] 
72  N.  Y.  211;  Pickens  v.  Diecker  [1871]  21 
Ohio  St.  212,  8  Am.  Rep.  55 ;  Harrison  v.  Col- 
lins [1875]  86  Pa.  153.  27  Am.  Rep.  699; 
Powell  V.  Virginia  Constr.  Co.  [1800]  88  Tenn. 
692.  17  Am.  St.  Rep.  925.  IS  S.  W.  691 ;  Bibb 
V.  Norfolk  &  W.  R.  Co.  [1891]  87  Va.  711.  14 
S.  B.  163)  ;  or  "a  special  employment"  (Murray 
V.  Currie  [1870]  L.  R.  6  C.  P.  26,  40  L.  J.  C.  P. 
N.  S.  26.  23  L.  T.  N.  S.  657.  19  Week.  Rep. 
104)  ;  or  "an  Independent  business**  (Allen  v. 
riayward  [1846]  7  Q.  B.  960.  10  Jur.  92.  15 
L.  J.  Q.  B.  N.  S.  99.  4  Eng.  Ry.  &  C.  Cas.  104 ; 
Sadler  v.  Henlock  [1855]  4  El.  &  Bi.  570. 
578,  24  L.  J.  Q.  B.  N.  S.  138.  1  Jur.  N.  S.  677. 
3  Week.  Rep.  181.  3  C.  L.  Rep.  760;  Mc- 
Carthy y.  Second  Parish  [1880]  71  Me.  318. 
36  Am.  Rep.  320;  Uppington  v.  New  York 
[19011  165  N.  Y.  222.  53  L,  R.  A.  550.  59  N.  E. 
01  ;  Carlson  v.  Stocking  [1895]  91  Wis.  432. 
05  N.  W.  58)  ;  or  as  being  "In  the  exercise  of  an 
Independent  and  distinct  employment**  (De  For- 
rest V.  Wright  [1852]  2  Mich.  368;  Linton  v. 
Smith  [1857]  8  Gray.  147)  ;  or  as  "prosecuting 
an  occupation  having  some  independence** 
(Holmes  v.  Tennessee  Coal.  Iron  &  R.  Co. 
[1807]  49  La.  Ann.  1465.  22  So.  403). 

In  the  absence  of  any  Judicial  discussion  bear- 
ing directly  upon  the  problem  thus  Indicated, 
it  is  with  much  diffidence  that  the  writer  ven- 
tures to  suggest  that  these  two  classes  of  em- 
ployees can  be  discriminated.  If  at  all.  only  by 
considering  their  position  with  reference  to  the 
character  of  the  work  which  Is  ordinarily  In- 
trusted to  them.  An  agent  is  ordinarily  appoint- 
ed to  represent  his  principal  in  some  transac- 
tion or  transactions  arising  out  of  business, 
trade,  or  commerce. 

This  particular  indicium  of  the  relation  Is 
emphasized  in  deOnltlons  of*  "agent**  which  are 
given  in  2  Kent.  Com.  p.  784  ;  Wharton.  Agency. 
§  1  ;  Mechem.  Agency,  f  1. 

Not  Infrequently  the  discharge  of  such  func- 
tions by  sn  agent  may  also  involve  the  perform- 
ance of  a  considerable  amount  of  manual  labor. 
by  himself  or  others.  In  dealing  with  various 
material  substances;  but  such  operations  are 
merely  an  incidental  result  of  the  execution  of 
his  agreement.  Such  situations  may,  and  often 
do,  occur  in  connection  with  the  transactions  of 
auctioneers  and  factors. 

On  the  other  hand,  it  Is  clear  that  operations 
of  this  character  have  formed  the  subject  of 
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Billiard  ▼.  Richards<yn,  3  Gray,  349,  63  Am. 
Dec.  743;  Moline  v.  MoKinnie,  30  111.  App. 
419. 

Hanison,  J.,  delivered  the  opinion  of 
the  court: 

It  appears  from  the  record  that  one  John 
J.  Leaker  sustained  personal  injuries  by 
falling  over  a  plank  negligently  extended 
over  the  sidewalk  on  Leigh  street,  in  the  city 
of  Richmond,  by  laborers  engaged  in  build- 
ing four  houses  for  one  Fritz  Sitterding. 
Suit  was  brought  by  Leaker  against  the 
city,  and  subsequently  by  an  amended  decla- 
ration Sitterding  was  made  a  party  defend- 
ant; the  amended  declaration  charging  that 
the  city  and  Sitterding  were  jointly  lia- 
ble in  damages  to  Leaker  for  the  injuries 


suiTered  by  him.  The  result  of  this  suit 
was  a  judgment  in  favor  of  Sitterding  up- 
on the  plea  of  the  statute  of  limitations, 
— ^he  having  been  brought  into  the  suit  more 
than  one  year  after  the  date  of  the  ac- 
cident.— ^and  a  judgment  against  the  city  for 
$1,000.  The  city  of  Richmond,  having  paid 
this  judgment,  amounting,  principal,  inter- 
est, and  cost,  to  the  sum  of  $1,079.24,  brings 
the  suit  now  before  us  to  recover  over 
against  Fritz  Sitterding  the  sum  so  paid  by 
it,  alleging  that  it  was  by  his  wrongful  and 
negligent  act  that  the  sidewalk  was  rendered 
unsafe,  thereby  causing  the  injury  for  which 
Leaker  had  recovered  his  judgment  against 
the  city. 

The  whole  matter  of  law  and  fact  having 
been  submitted  to  the  court,  judgment  was 


the  undertaking  in  the  great  majority  of  the 
caaes  In  which  the  rights  and  liabilities  aris- 
ing out  of  the  employment  of  independent  con- 
tractors have  been  discussed.  If.  therefore,  the 
terms  "agent**  and  "independent  contractor" 
are  to  be  considered  as  having  relation  to  two 
entirely  separate  regions  of  fact,  this  circum- 
stance may  possibly  be  talcen  as  the  distinctive 
factor  which  in  any  given  case  will  determine 
the  class  to  which  the  employee  should  be  as- 
signed. 

An  alternative  view  for  which  there  Is  some 
authority  would  treat  Independent  contractors 
as  being  one  particular  species  of  agents.  That 
a  contractor  may  be  said  to  be  "in  one  sense  an 
agent'*  of  his  employee  was  conceded  by  Wllles. 
J.,  in  Murray  v.  Currle  (1870)  L.  R.  6  C.  P.  26, 
40  L.  J.  C.  P.  N.  8.  26,  23  L.  T.  N.  8.  557,  19 
Week.  Rep.  104. 

The  method  of  classification  thus  Indicated  is 
doubtless  inadmissible  where  it  Is  a  question 
of  the  scope  of  a  criminal  statute,  and  the  doc- 
trine of  strict  construction  is  necessarily  ob- 
served. 

But,  so  far  as  civil  actions  are  concerned, 
there  would  seem  to  be  no  logical  objection  to 
taking,  as  the  element  which  fixes  the  charac- 
ter of  the  employment,  that  aspect  of  an  in- 
dependent contractor's  position  which  exhibits 
him  as  a  substitute  or  deputy  of  the  contractee 
In  respect  to  the  performance  of  the  stipulated 
work. 

In  this  point  of  view  an  independent  con- 
tractor will  be  simply  an  agent  whose  employ- 
ment does  not  carry  with  it  certain  Incidents 
"by  which  It  Is  ordinarily  attended,  and  he  may 
iM  conceived  as  being  distinguishable  from  other 
kinds  of  agents  by  the  diagnostic  mark  which  Is 
referred  to  in   the  last  paragraph. 

It  is  impossible,  however,  to  aflirm  that  the 
very  vague  criterion  thus  suggested  for  pur- 
poses of  differentiation  is  one  of  universal  ap- 
plicability, or  that  it  is  habitually  recognized 
or  taken  into  account  bv  the  courts.  Indeed, 
cases  are  not  wanting  In  which  employers  have 
"been  held  liable  on  the  specific  ground  that 
the  tort  feasor  was  a  servant,  and  not  an  in- 
dependent contractor,  although,  so  far  as  can 
te  seen,  the  facts  involved  were  such  that  this 
conclusion  might  equally  well  have  been  reached 
through  the  application  of  the  principles  of  the 
law  of  agency. 

Thus  in  two  Instances  the  question  whether 
the  negligence  of  employees  belonging  to  the 
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class  of  "traveling  agents"  should  be  imputed  to 
their  employers  was  discussed  solely  with  ref- 
erence to  the  question  whether  they  were  serv- 
ants or  Independent  contractors;  and  recovery 
was  allowed  on  the  ground  that  the  terms  of 
their  contracts  showed  them  to  be  servants, 
and  that  their  negligence  in  the  management 
of  the  teams  and  vehicles  used  by  them  for  the 
purpose  of  carrying  about  the  commodities 
which  they  were  selling  was  therefore  Imputa- 
ble to  their  employers.  8Inger  Mfg.  Co.  v. 
Rahn  (1889)  132  U.  8.  518,  33  L.  ed.  440,  10 
Sup.  Ct.  Rep.  175;  Pickens  v.  Diecker  (1871) 
21  Ohio  81.  212,  8  Am.  Rep.  55.  Here  it  would 
seem  that  their  representative  capacity,  as 
agents,  would  have  justified  a  similar  con- 
clusion, without  raising  the  question  whether 
they  were  servants. 

II.  Persona  acting  in  the  dual  capacity  of  con- 
tractor and  servant  or  agent. 

In  all  ordinary  transactions  the  existence  of 
the  relation  of  contractor  as  between  two  given 
persons  excludes  that  of  principal  and  agent, 
or  master  and  servant.  But  there  Is  not  nec- 
essarily such  a  repugnance  between  them  that 
they  cannot  exist  together. 

In  Detroit  v.  Corey  (1861)  9  Mich.  166,80 
Am.  Dec.  78,  where  a  person  was  Injured  by  fall- 
ing Into  an  open  sewer  left  unguarded  by  con- 
tractors, the  court  said':  "In  the  case  before 
us,  both  relations  exist,  and  must  necessarily 
exist  from  the  peculiar  character  and  circum- 
stances of  the  case.  The  contractors  not  only 
acted  for  themselves,  but  at  the  same  time  as 
agents  for  the  city,  under  the  power  giv^i  It  to 
construct  sewers  in  its  streets  which  are  pub- 
lic highways.  They  had  no  right  to  make  the 
excavation  they  did,  except  as  agents  for  the 
city ;  and  had  they  been  proceeded  against  by 
indictment  for  creating  a  public  nuisance,  they 
could  not  have  justified  in  their  own  right,  but 
would  have  had  to  justify  as  agents  of  the 
city  under  their  contract," 

Hence  tlie  fact  that  an  employee  was  a  serv- 
ant as  respects  one  part  of  the  functions  dis- 
charged by  him  will  not  involve  the  conse- 
quence that  the  employer  must  answer  for  in- 
juries caused  by  an  act  of  negligence  commit- 
ted by  such  employee,  while  he  was  engaged  in 
work  which  he  had  undertaken  as  an  independ- 
ent contractor. 

A  railway  company  entered  into  a  contract 
with  A  to  construct  a  branch  line,  who  con- 
29 
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rendered  in  favor  of  the  defendant  Sitter- 
ding.  This  action  of  the  lower  court  we  are 
now  asked  to  review. 

It  appears  from  the  evidence  that  Fritz 
Sitterding,  a  general  huilder  and  contractor, 
was  erecting  for  himself  four  buildings  on  a 
lot  owned  by  him  at  the  comer  of  Leigh  and 
Fourth  streets,  in  the  dty  of  Richmond,  and 
that  he  did  all  of  the  carpenter  work  by  his 
employees.  It  further  appears  that  the  firm 
of  Jones  &,  Green  were  general  contractors 
and  bricklayers,  and  as  such,  under  contract 
in  writing,  undertook  to  do,  and  did,  all  of 
the  brickwork  on  said  houses;  that  Jones  & 
Green  were  competent  contractors;  that  they 
employed  and  paid  all  labor  necessary  for 
the  fulfilment  of  their  contract,  and  exer- 
cised entire  supervision  over  the  same  and 


over  their  employees.  It  further  appears 
that  a  plank  walk  way  at  the  end  of  the 
mortar  bed  in  the  driveway  of  the  street, 
across  the  gutter,  and  extending  some  dis- 
tance into  or  over  the  sidewalk,  and  above 
the  level  thereof,  was  so  placed  by  the  brick 
contractors  or  their  employees  for  the  use 
of  their  laborers  in  carrying  brick  and  mor- 
tar into  the  buildings. 

It  is  contended  on  behalf  of  plaintiflf  in 
error  that  the  defendant  Sitterding,  having 
had  notice  of  the  pendency  of  the  suit  of 
Laaker  v.  Richmond,  and  opportunity  to 
make  his  defense  in  that  suit,  and  having 
failed  to  do  so.  is  now  estopped  from  show- 
ing that  it  was  not  through  his  fault  that 
the  accident  happened. 

It  is  further  insisted  that  the  question  of 


tracted  with  B  to  erect  a  tubular  bridge,  a  part 
of  the  works.  B  had  a  surveyor,  C,  whom  he 
paid  a  salary  of  £250  a  year  to  attend  to  his 
general  business,  and,  after  obtaining  the  con- 
tract for  the  bridge,  contracted  with  C  to  pro- 
vide the  necessary  scaffolding,  for  which  he 
was  to  receive  £40  irrespective  of  his  salary, 
n  to  furnish  the  requisite  materials,  including 
lights.  One  of  the  poles  of  the  scaffold  rested 
on  a  highway,  and  owing  to  the  want  of  suffi- 
cient light  to  warn  the  passers-by  D  stumbled 
over  the  pole  and  was  injured ;  subsequently 
to  which  additional  lights  were  placed  on  the 
spot,  and  B  paid  for  them.  Held,  that  B  was 
not  liable,  and  that  D*s  remedy  lay  against  C. 
Knight  V.  Fox  (1850)  6  Exch.  721,  14  Jur. 
963.  20  L.  .T.  Exch.  N.  S.  9. 

During  the  argument  of  counsel  the  follow- 
ing remarlcs  were  made,  Parke,  B. :  "But  as  to 
this  contract,  in  the  management  of  the  erec- 
tion and  fitting  up  the  scaffolding,  he  was  not 
their  servant.  It  is  like  the  case  of  a  gentle- 
man who  enters  into  a  particular  and  dis- 
tinct contract  with  his  servant  to  supply  him 
with  Job  horses.*'  Alderson,  B. :  ''Suppose  this 
contract  had  been  with  a  third  person,  In- 
stead of  with  Cochrane,  there  would  be  no 
doubt,  in  such  a  case,  that  the  defendants  could 
not  be  liable  for  this  accident.  Then  how  does 
the  fact  of  Cochrane  being  their  general  serv- 
ant or  surveyor  make  any  difference?**  The 
former  Judge  also  used  this  language  In  his 
opinion  :  "The  act  complained  of  was  not  an 
act  done  by  Cochrane  in  the  character  of  a 
servant  of  the  defendants.  It  may  be  too  much 
even  to  say  that  he  was  their  servant  In  any 
point  of  view,  for  he  acted  as  a  contractor  or 
surveyor  for  them,  at  a  yearly  salary  of  £250. 
which  he  received  in  lieu  of  payment  for  each 
separate  piece  of  work.  Therefore  the  case, 
which  rests  upon  the  negligence  arising  ont  of 
the  construction  of  the  scaffold,  is  precisely  the 
same  as  It  would  have  been  if  the  defendants 
had  entered  into  a  contract  with  some  third 
party  to  perform  that  work.**  The  significance 
of  the  fact  that  the  lights  were  placed  by  the 
defendants  after  the  accident  was  thus  dis- 
cussed by  Pollock,  C.  B. :  "This  case  is  dis- 
tinguishable from  Burgess  v.  Gray  (1845)  1 
C.  B.  678.  14  L.  J.  C.  P.  N.  8.  184.  There,  a 
single  mutter — an  admission  by  the  defendant 
— which  was  unexplained  by  other  testimony, 
was  put  to  the  Jury ;  and  possibly,  If  we  knew 
nothing  more  of  these  lights  than  that  the  de- 
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fendants  paid  for  them  when  they  were  put  up 
after  the  accident,  it  might  be  some  slight  evi- 
dence for  the  Jury  of  the  liability  of  the  defend- 
ants. But  upon  the  evidence  here,  that  fact  Is 
explained  by  the  circumstances  that  Cochrane 
was  not  to  find  any  of  the  materials  for  the 
bridge,  and  that  he  had  made  a  contract  that 
the  defendants  were  to  find  the  materials  for 
It,  but  that  he  was  to  furnish  the  labour,  and 
was  to  receive  a  specific  sum  for  that  Job;  and 
that  this  particular  contract  formed  no  part 
of,  and  had  nothing  to  do  with,  his  general  em- 
ployment by  the  defendants;  and  that  those 
lights  were  so  paid  for,  as  forming  part  of  the 
materials  supplied.'* 

Defendant*s  farm  superintendent,  who  was 
also  a  member  of  a  hardware  firm,  directed  an 
employee  of  the  firm  to  go  to  the  farm,  and  re- 
pair a  leak  in  a  distillate  tank,  one  of  the  ap- 
pliances of  the  farm.  By  reason  of  the  negli- 
gence of  such  employee  in  lowering  a  light  into 
the  tank  an  explosion  occurred,  by  which  plain- 
tiff's decedent,  a  farm  servant  of  defendant, 
was  killed.  Held,  that  the  hardware  firm,  not- 
withstanding the  connection  of  defendant's  su- 
perintendent therewith,  was  an  Independent  con- 
tractor. Hedge  V.  Williams  (1901)  131  Cal. 
455,  82  Am.  St  Rep.  866,  63  Pac.  721,  64 
Pac.  106. 

That  the  employee  in  question  was  a  contract- 
or for  the  carpentry  work  only  on  a  building 
and  that,  as  to  the  residue  of  the  work,  he 
was  merely  the  superintendent  or  agent  of  the 
defendant,  was  held  in  a  case  where  the  un- 
contradicted testimony  of  the  employee  himself 
was  to  the  effect  that  the  defendant  engaged 
him  to  put  up  the  entire  building,  employ  all 
the  men,  and  indorse  all  their  bills;  that  he 
engaged  to  do  the  carpentry  work  at  twen- 
ty-seven cents  on  the  bill,  and  employ  all  the 
mechanics,  etc. ;  that  the  defendant  employed 
no  one  about  the  building;  that  be  gave  the 
employee  possession  of  the  ground,  which  he 
was  to  keep  until  the  contract  was  executed; 
that  the  defendant  was  at  the  place  of  work 
once  or  twice  a  day,  and  gave  him  directions 
to  keep  everything  safe ;  and  that  he  had  noth- 
ing to  do  with  the  mechanics.  Samjn  v.  He- 
Closky  (1853)  2  Ohio  St.  536. 

In  a  New  York  case  it  was  laid  down  that 
even  if  it  should  be  regarded  as  a  legitimate  In- 
ference, from  the  testimony,  that  the  principal 
contractor  was  acting  as  the  agent  of  the  em- 
ployer in  negotiating  certain  subcontracts.  In- 
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Sitterding's  ultimate  liability  was  res  judi- 
cata by  reason  of  the  judgment  in  the  Leak- 
er Case. 

Both  these  contentions  are  without  merit. 
This  is  not  a  suit  between  the  same  parties, 
or  their  privies,  that  were  litigants  in  the 
case  of  Leaker  v.  Richmond.  So  far  as  Sit- 
terding  is  concerned,  that  case  was  not 
heard  on  its  merits,  but  went  off  under  an 
instruction  of  the  court  on  the  plea  of  the 
statute  of  limitations.  The  judgment  in  the 
former  case  is  conclusive  only  of  the  fact 
that  Leaker  was  injured  by  falling  over  a 
plank  walk  way,  that  the  city  was  guilty  of 
negligence,  and  that  Leaker  recovered  dam- 
ages to  the  amount  of  $1,000;  but  upon 
well -set  tied  principles  it  cannot  be  held  to 
be  conclusive  of  Sitterding's  negligence,  or 


eluding  that  which  was  made  with  the  person 
whose  neeligence  was  the  cause  of  the  Injury, 
the  mere  fact  that  the  principal  contractor  un- 
dertook such  functions  would  not  enlarii;e  the 
liability  of  the  employer  for  the  negligence  of 
those  subcontractors,  since  It  was  also  shown 
that,  hi  making  the  subcontracts,  the  employer 
dealt  directly  with  the  subcontractors  them- 
selves. Wolf  ▼.  American  Tract  Soc.  (1898)  25 
App.  Dlv.  08,  49  N.  Y.  Supp.  236. 

III.  Contractors   not  within  purvieto   of  stat- 
utes relating  to  servants  or  agents. 

The  reports  contain  a  considerable  number  of 
decisions  which  Illustrate  in  one  form  or  an- 
other the  principle  that  independent  contractors 
are  not  within  the  purview  of  statutes  which 
their  scope  and  phraseology  show  to  be  ap- 
plicable only  to  servants  or  agents. 

The  servants  of  a  contractor  are  not  entitled 
to  sue  the  principal  employer  under  the  pro- 
visions of  the  English  employers'  liability  act 
See  the  cases  cited  in  {  721a  of  Labatt  on  Mas- 
ter and  Servant. 

This  rule  also  prevails  in  all  the  British 
Colonies  which  have  adopted  that  act,  except 
Ontario  and  British  Columbia,  where  special 
provisions  for  the  benellt  of  such  servants  have 
been  inserted.    See  the  treatise  just  mentioned. 

A  similar  doctrine  has  been  laid  down  in 
Alabama,  where  a  statute  closely  resembling 
the  English  act  is  in  force.  Harris  v.  Mc- 
Namara  (1803)^97  Ala.  181,  12  So.  103.  It 
would  doubtless  ^)e  also  applied  in  any  other  of 
the  American  states  which  have  legislated  in 
the  same  lines.  But  in  Massachusetts,  a  spe- 
cial proyislon  of  the  same  tenor  as  those  en- 
acted in  Ontario  and  British  Columbia  is  now 
in  force. 

A  contractor  with  the  minister  of  railways 
and  canals,  as  representing  the  Crown,  for  the 
construction  of  a  branch  of  the  Intercolonial 
Railway,  is  nnt  an  employee  of  the  Railways 
and  Canals  Department  of  Canada,  within  f  109 
of  the  government  railway  act  of  1881  (44 
Vict.  chap.  25),  requiring  action  against  any 
officer,  employee,  or  servant  of  the  department 
for  anything  done  by  virtue  of  his  employment 
to  be  brought  within  three  months  after,  and 
upon  one  month's  previous  notice  In  writing. 
Kearney  v.  Oakes  (1890)  18  Can.  8.  C.  148, 
Ritchie.  Ch.  J.,  and  Gwynne,  J.,  dissenting. 

Commenting  on  the  phraseology  of  the  stat- 
ute, Patterson,  J.,  said:  "We  find  the  two  ex- 
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of  his  liability  to  the  city.  Those  questions 
were  left  open,  and  are  now  for  the  first 
time  brought  to  issue. 

The  general  rule  is  that,  for  a  judgment 
to  be  evidence  against  a  party  in  another 
suit  upou  a  different  cause  of  action,  it  must 
be  rendered  in  a  proceeding  between  the 
same  parties  or  their  privies,  and  the  point 
must  be  involved  in  both  cases,  and  must 
have  been  determined  upon  its  merits.  If 
the  first  action  is  disposed  of  upon  any 
ground  that  does  not  go  to  its  merits,  the 
judgment  rendered  will  not  conclude  the  par- 
ty. Fishburne  v.  Engledove,  91  Va.  548,  22 
S.  E.  354. 

In  cases  like  that  under  consideration  it  is 
well  established  that  a  municipal  corpora- 
tion has  a  remedy  over  against  a  person  who 


pressions  [i.  c.  employees  and  servants]  used 
convertibly,  as,  c.  g.,  in  S  112,  *any  officer  or 
servant  of,  or  any  person  employed  by  the  de- 
partment, and  in  {  121,  any  officer  or  servant 
of,  or  person  in  the  employ  of  the  department,' 
obviously  denoting  the  same  persons  described 
in  9S  04,  74,  82,  106,  and  109,  as  'officer,  serv- 
ant, or  employee*  of  the  department.  The  word 
as  used  In  the  statute  means,  in  my  opinion, 
'servant,'  and  nothing  more.  It  Is,  perhaps. 
Inserted  to  save  the  feelings  of  those  servants 
who  do  not  like  to  be  called  servants,  or  by  way 
of  concession  to  the  tendency  of  the  day  to 
understand  the  word  'servant'  as  expressive  only 
f  a  lower  or  quasi-menial  grade.  .  .  .  Thus 
the  statute  is  its  own  interpreter.  The  'em- 
ployee or  servant  of  the  department'  is  not  a 
contractor  like  these  defendants,  who  agree  with 
Her  Majesty  to  provide  materials  and  labor, 
and  to  execute  such  works  as  the  construction 
)t  a  branch  railway.'* 

"Section  120  illustrates  this.  It  provides  for 
the  'punishment  of  every  person  wilfully  ob- 
structing any  officer  or  employee  in  the  execu- 
tion of  his  duty,'  obviously  including  under  the 
term  'employee,'  persons  who  might  be  called 
servants  without  fear  of  resentment  on  their 
part, — switchmen  for  example, — and  proving 
that  the  words  'employee  or  servant'  are  used 
to  denote  one  class,  and  not  two  classes,  of  re- 
tainers." 

A  contractor  is  not  within  the  purview  of 
Maine  Rev.  Stat.  1857,  chap.  61,  {  25,  which 
declares  a  railway  company  to  be  "liable  for 
trespasses  and  injuries  to  lands  and  buildings 
adjoining,  or  in  the  vicinity  of  Its  road,  com< 
mltted  by  a  person  in  its  employ."  Eaton  v* 
European  &  N.  A.  R.  Co.  (1871)  69  Me.  620,  8 
Am.   Reo.  430. 

The  court  laid  stress  upon  the  fact  that  "con- 
tractors" were  expressly  mentioned  In  {  25  of 
the  statute,  and  that  the  legislature  had  thus 
recognized  the  dlflTerence  between  them  and 
servants.  But  the  decision  Is  also,  as  It  would, 
seem,  put  upon  general  grounds. 

One  who  contracts  to  do  the  grading  of  a 
section  of  railroad,  the  entire  work  to  be  done 
by  servants  and  laborers  employed  by  himself, 
but  subject  to  the  approval  of  the  company's^ 
chief  engineer,  and  under  the  direction  of  ita 
assistant  engineer,  is  an  independent  contractor,, 
and  not  an  authorized  agent  or  employee  of  the^ 
company,  within  S.  C.>  Gen.  Stat.  I  1511,  mak-^ 
ing  railroad  companies  liable  in  damages  for  a. 
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has  80  used  the  streets  as  to  produce  the  in- 
jury, unless  the  corporation  concurred  in 
the  wrong.  But  in  such  an  action  to  re- 
coyer  back  the  damages  the  city  has  been 
compelled  to  pay  for  his  assumed  neglect,  it 
is  competent  for  the  defendant  to  show  that 
he  was  under  no  obligation  to  keep  the 
street  in  safe  condition,  and  that  it  was  not 
through  his  default  that  the  accident  hap- 
pened. Chicago  v.  RohhinSt  2  Black,  418,  17 
L.  ed.  298 ;  Boston  v.  Worthingion,  10  Gray, 
49B,  71  Am.  Dec.  678;  Gatterlvn  v.  Frank- 
fort, 79  Ind.  647,  41  Am.  Rep.  027;  2  Dill. 
Mun.  Corp.  §  1035. 

The  further  contention  on  behalf  of  the 
plaintiff  in  error,  that  the  firm  of  Jones  & 
Green,  contractors  for  the  brickwork,  were 
not  independent  contractors,  is  also  without 


merit.  This  question  is  concluded  by  the 
recent  decision  of  this  court  in  Emmerson  v. 
Fay,  94  Va.  60,  26  S.  E.  386.  It  is  there 
said  that,  where  a  person  is  employed  to  per- 
form a  certain  kind  of  work  which  requires 
the  exercise  of  skill  and  judgment  as  a  me- 
chanic, the  execution  of  which  is,  because  of 
his  superior  skill,  left  to  his  discretion, 
without  restriction  upon  the  means  to  be  em- 
ployed in  doing  the  work,  and  employs  his 
own  labor,  which  is  subject  alone  to  his  own 
control  and  direction,  the  work  being  exe- 
cuted either  according  to  his  own  ideas  or 
in  accordance  with  plans  furnished  him  by 
the  person  for  whom  the  work  is  done,  such 
a  person  is  not  a  servant  under  the  control 
of  a  master,  but  an  independent  contractor: 
and  hence  it  was  held  that  one  employed  to 


fire  originating  within  the  limits  of  Its  right 
of  way,  in  consequence  of  the  negligence  of  its 
authorized  agents  or  employees.  Rogers  ▼.  Flor- 
ence R.  Co.  (1889)  31  S.  C.  378.  9  S.  B.  1059. 

A  contractor  is  not  a  "servant  or  overseer" 
within  the  meaning  of  La.  Civ.  Code,  2299.  Pey- 
ton V.  Richards  (1856)  11  La.  Ann.  62;  Galla- 
gher V.  Southwestern  Exposition  Asso.  (1876) 
28  La.  Ann.  948. 

A  person  operating  a  shingle  machine  to 
manufacture  shingles  by  the  thousand  for  the 
owners  or  lessees  of  a  mill  is  a  contractor,  and 
not  a  person  in  Iheir  "employ**  in  such  a  sense 
that  the  owners  are  chargeable  with  liability  for 
his  acts,  under  the  Maine  statutes  (Special  Stat. 
1868,  chap.  448),  passed  "to  prevent  throwing 
slabs  and  other  refuse  into  Penobscot  river.*' 
State  V.  Emerson  (1881)  72  Me.  465. 

Fishermen  under  an  agreement  to  fish  from 
their  homes,  in  their  own  boats,  for  lobsters  dur- 
ing the  fishing  season,  are  Independent  con- 
tractors, and  not  servants.  Accordingly  they 
are  not  within  the  purview  of  the  masters  and 
servants  act  of  Newfoundland  (Consol.  Stat, 
chap.  109),  and  cannot  be  prosecuted  for  the 
abandonment  of  their  contract,  where  they  have 
taken  up  their  traps  In  the  middle  of  the  season, 
and  refused  to  proceed  with  the  fishery.  Bx 
parte  Costigan  (1889)  Newfoundland  Rep. 
(1884-1896)  414.  Referring  to  the  phraseology 
of  the  statute,  the  court  said:  "Such  words  as 
'his  master  .consents  to  receive  him  back  into 
his  service ;'  'absent  himself  from  his  employer's 
service  without  leave;'  the  forfeiture,  for  ab- 
sence, of  a  'sum  equal  to  twice  the  rateable 
proportion  of  his  wages ;'  the  penalties  to  which 
third  parties  are  made  liable  'who  shall  harbour 
or  employ  the  servant  of  another  after  notice ;' 
and  so  forth  attesting  conclusively  to  the  In- 
applicability of  the  statute  to  such  a  case  as  the 
present." 

A  person  hiring  himself  to  work  with  his  own 
team  of  oxen  Is  not  within  the  English  statutes 
which  punish  laborers  who  desert  their  service. 
Whelen  v.  Stevens  (1827)  2  Taylor  (Ont.)  439. 

Under  Mansfield's  Digest  (Ark.),  {  1958,  pro- 
viding that  if  any  hireling  shall  wilfully  set  on 
fire  any  woods,  etc.,  so  as  to  occasion  damage 
to  any  other  person,  with  the  consent  or  by  the 
command  of  his  employer,  the  latter  shall  be  lia- 
ble, the  word  "hireling"  does  not  refer  to  Inde- 
pendent contractors,  but  to  servants  of  railroad 
companies.  St.  Louis,  I.  M.  &  S.  R.  Co.  v. 
05  L.  R.  A. 


Yonley  (1890)  53  Ark.  503,  9  L.  R.  A.  604,  13 
S.  W.  333,  14  S.  W.  800. 

Compare  also  the  cases  cited  In  infra,  XII.  b. 

That  an  independent  contractor  cannot  be 
convicted  under  the  embezzlement  statutes  has 
been  held  In  several  cases. 

A  finding  that  the  prisoner  was  employed  In 
the  capacity  of  "clerk  or  servant"  within  the 
meaning  of  the  statute,  24  &  25  Vict.,  Is  not 
warranted  by  evidence  that  the  prisoner  carried 
on  an  Independent  business  as  an  accountant 
and  debt  collector,  that  he  was  employed  by 
the  prosecutors  to  collect  certain  debts  specified 
in  a  list  given  to  him  and  was  to  pay  over  to  the 
prosecutors  the  amounts  received  as  soon  as  he 
should  have  collected  them ;  that  the  time  and 
mode  of  collecting  the  debts  was  In  his  discre- 
tion, and  he  was  authorized  to  sue  for  them.  If 
necessary,  but  at  his  own  charge;  and  that  In 
no  case  was  he  to  receive  from  the  prosecutors 
more  than  6  per  cent  on  the  amount  collected 
by  him  and  paid  over  to  the  prosecutors.  Reg. 
V.  Hall  (1875)  13  Cox,  C.  C.  49.  31  L.  T.  N.  S. 
883. 

A  bare  authority  to  get  orders  and  collect 
moneys  on  commission  does  not  constitute  a 
"clerk"  or  "servant"  within  the  meaning  of  the 
New  Zealand  larceny  act,  1867.  Reg.  v.  Clif- 
ford. 3  New  Zealand  J.  R.  N.  S.  S.  C.  51. 

See  also  the  cases  as  to  drovers,  cited  In 
infra,  VI. 

But  a  meaning  suflBciently  comprehensive  to 
embrace  contractors  has  been  ascribed  to  the 
word  "servant,"  as  used  In  two  English  acts 
defining  the  responsibility  of  common  carriers. 

By  the  8th  section  of  the  carriers'  act,  11 
Geo.  IV.  &  1  Wm.  IV.,  chap.  68,  It  Is  provided 
that  nothing  In  the  act  shall  protect  from  lia- 
bility from  loss  or  Injury  arising  from  the  felo- 
nious acts  of  any  cortchman,  guard,  bookkeeper, 
porter,  or  other  servant  in  his  employ.  Every 
person  Is  a  ^'servant,"  within  the  meaning  of 
this  proviso,  who  is  directly  or  indirectly  em- 
ployed by  the  carrier  to  do  what  he  has  con- 
tracted to  do.  Accordingly,  a  carrier  has  been 
held  responsible  for  the  theft  of  an  article  by 
a  man  In  the  employ  of  a  firm  with  which  a 
subcontract  had  been  made  for  the  delivery  of 
such  goods  as  the  defendant  might  convey  to  the 
city  In  question.  Machu  v.  London  &  S.  W.  R. 
Co.  (1848)  2  Exch.  416,  5  Eng.  Ry.  etc.  Cas. 
302,  17  L.  J.  Exch.  N.  8.  271.  12  Jur.  501. 

This  decision  was  followed  In  a  later  one,  by 
which  a  railroad  company  was  held  liable  for 
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do  the  woodwork  on  certain  dry  kilns  was 
an  independent  contractor,  notwithstanding 
the  fact  that  his  compensation  was  meas- 
ured by  a  per  diem  and  the  further  circum- 
stance that  the  employer  was  to  furnish  the 
material. 

The  general  rule  is  that,  where  the  owner 
employs  a  careful,  skilful,  and  competent 
builder  or  contractor  to  erect  his  building, 
and  surrenders  the  possession  of  the  prem- 
ises for  that  purpose,  then  in  such  case  the 
owner  is  not  liable  for  an  injury  occurring 
to  a  stranger  by  the  negligence  or  default  of 
the  contractor  or  his  immediate  servants  or 
employees  engaged  in  doing  the  work.  Em- 
merson  v.  Fay,  94  Va.  60,  26  S.  E.  386 ;  Mo- 
line  V.  McKinnie,  30  111.  App.  419;  Hilliard 
V.  Richa/rdson,  3  Gray,  349,  63  Am.  Dec.  743. 


The  contention  on  behalf  of  plaintiff  in  er- 
ror is  that  the  case  at  bar  is  not  governed 
by  the  general  rule,  but  comes  within  an  ex- 
ception as  well  established  as  the  rule  itself. 
The  exception  relied  upon  is  fully  recognized 
by  all  of  the  authorities  that  we  have  exam- 
ined ;  the  doctrine  being  that,  if  the  enter- 
prise entered  upon  by  the  owner  of  the  prem- 
ises is  inherently  and  necessarily  dangerous, 
or  where  danger  and  hazard  must  necessari- 
ly accompany  the  work,  or  where  the  doing 
of  the  work  will  necessarily  create  a  nui- 
sance, then  the  prosecution  of  the  work  be- 
comes unlawful,  and  in  such  cases  the  owner 
cannot  escape  personal  liability  by  contract- 
ing with  another  to  do  the  work. 

It  cannot  be  successfully  maintained  that 
building  a  house  on  a  lot  abutting  upon  a 


the  value  of  goods  which  had  been  obtained 
through  a  forced  order  while  they  were  lying 
at  one  of  the  company's  stations,  and  misap- 
propriated by  a  man  io  the  employ  of  the  pro- 
prietor of  the  receiving  office  at  which  they  had 
previously  been  delivered  by  the  plaintiff  for 
transmission  to  the  station.  Stephens  v.  London 
&  8.  W.  R.  Co.  (1886)  L.  R.  18  Q.  B.  Div.  121, 
56  L.  J.  Q.  B.  N.  S.  171,  66  L.  T.  N.  8.  226,  35 
Week.  Rep.  161,  51  J.  P.  824. 

A  similiar  decision  has  been  arrived  at  with 
regard  to  the  meaning  of  the  word  "servants'* 
In  the  railway  and  canal  traffic  act  1854,  {  7, 
which  enacts  that  every  company  within  its  pur- 
view shall  be  liable  for  the  loss  of,  or  for  any 
Injury  done  to,  any  horse,  cattle,  etc.,  occa- 
sioned by  the  neglect  or  default  of  such  company 
or  its  "servants,**  notwithstanding  any  notice, 
condition,  or  declaration  made  and  given  by 
such  company  contrary  thereto.  In  Doolan  v. 
Midland  R.  Co.  (1877)  L.  R.  2  App.  Cas.  792, 
87  L.  T.  N.  S.  317,  25  Week.  Rep.  882.  3  Asp. 
Mar.  L.  Cas.  685,  a  railway  company  was  held 
liable  under  this  provision  for  the  negligence  of 
the  master  and  crew  of  a  steamer  with  the  own- 
ers of  which  the  company  had  contracted  for 
the  conveyance  of  certain  cattle. 

IV.  Character  of  contract  ia  tested  6y  the  esiat- 
encL  or  absence  of  a  right  of  control  on 
the  employer's  part. 

From  what  has  been  said  in  supra,  I.,  it  is  ap- 
parent that,  except  in  cases  which  involve  the 
liabilities  arising  out  of  the  torts  of  certain 
classes  of  agents,  the  existence  or  absence  of  a 
right  to  exercise  control  over  the  details  of  the 
work  in  question  must  be  the  appropriate  test 
by  which  it  is  to  be  determined  whether  the 
person  employed  to  do  that  work  is  or  is  not 
an  independent  contractor. 

In  one  case  the  court  expressed  its  disap- 
proval of  a  doctrine  stated  to  have  been  put 
forward  by  some  of  the  authorities,  viz.,  that 
"the  existence  of  actual  present  control  and 
supervision  on  the  part  of  the  employer  Is  the 
test**  to  be  applied  for  the  purpose  of  ascertain- 
ing whether  his  relation  to  the  employee  is  that 
of  a  master.  Such  a  circumstance,  it  was  de- 
clared, "is  only  a  circumstance  to  be  considered, 
though  one  of  much  weight."  The  court  then 
proceeds  to  state  In  the  following  words  what 
it  regarded  as  the  correct  theory :  "To  get  at 
the  truth  we  must  look  further,  and  see  if  the 
person  said  to  be  a  hired  servant  and  agent 
If)  L.  R.  A. 


is  acting  at  the  time  for,  and  in  the  place  of, 
his  master,  in  accordance  with  and  representing 
his  master's  will,  and  not  his  own.  It  must  be 
strictly  his  employer's  business  that  he  is  doing, 
and  not  in  any  respect  his  own.  If  we  find  this 
to  be  the  case  we  may  safely  conclude,  as  a 
general  rule,  that  the  relation  of  master  and 
servant  exists,  so  as  to  render  applicable  the 
rule  of  law  that  the  employer  must  Indemnify 
and  protect  the  agent  he  employs."  Corbln  v. 
American  Mills  (1858)  27  Conn.  275,  71  Am.  Dec. 
63.  The  doctrinal  position  of  the  court  is  not 
very  clearly  indicated.  If  it  is  intended  to  deny 
the  crucial  character  of  the  test  supplied  by  the 
existence  or  absence  of  control,  the  case  is 
manifestly  opposed  to  the  general  current  of  the 
authorities.  The  latter  part  of  the  quotation 
seems  to  suggest  that  an  employee  must  always 
be  pronounced  to  be  a  servant,  if  it  is  found  that 
he  represents  the  will  of  bis  employer.  Bat 
according  to  the  generally  received  view,  this  in- 
ference should  be  drawn  only  when  the  em- 
ployer's will  is  represented  as  to  the  means  used 
In  performing  the  stipulated  work. 

The  qualified  expressions  occasionally  used 
In  the  reports  might  seem  to  indicate  that  this 
test  was  not  considered  by  some  Judges  to  be 
absolutely  paramount. 

"Independence  of  control  in  employing  work- 
man and  in  selecting  the  means  of  doing  the 
work  is  the  test  usually  applied  by  courts  to 
determine  whether  the  contractor  is  independent 
or  not."  Upplngton  v.  New  York  (1901)  165 
N.  Y.  222,  53  L.  R.  A.  550,  59  N.  E.  91. 

"The  question  in  these  cases  whether  the  re- 
lation be  that  of  master  and  servant  or  not  is 
determined  mainly  by  ascertaining  from  the 
c'lntract  of  employment  whether  the  employer 
retains  the  power  of  directing  and  controlling 
the  work,  or  has  given  it  to  the  contractor." 
I'\  rsyth  V.  Hooper  (1865)  11  Allen,  419. 

Whether  the  relation  be  that  of  master  and 
Rorvant,  so  as  to  invoke  the  rule  of  respondeat 
yupcrior,  depends  "mainly  on  whether  the  em- 
ployer retains  direction  and  control  of  the  work, 
r  has  given  it  to  the  contractor.  Andrews  v. 
Hoedecker  (1885)  17  111.  App.  213. 

In  one  case  it  Is  laid  down  that  "the  question 
of  control  over  the  work,  while  not  conclusive 
In  all  cases  upon  the  question  of  service,  is  to 
be  regarded  as  a  test  of  the  greatest  Impor- 
tance." State,  Redstrake,  Prosecutor,  v.  Swayze 
(1889)  52  N.  J.  L.  129,  18  Atl.  697. 

"Who    is    an    independent    contractor?     Or. 
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street  is  inherently  and  necessarily  danger- 
ous, or  that  danger  and  hazard  must  neces- 
sarily attend  its  erection.  It  is  a  lawful 
work,  and  of  necessity  engaged  in  by  thou- 
sands every  day,  and,  if  carefully  and  prop- 
erly done,  involves  no  danger  to  anyone.  The 
negligence  of  the  employees  of  the  brick  con- 
tractor in  leaving  their  plank  walk  way  ex- 
tended upon  the  sidewalk  after  night  was 
not  a  necessary  incident  of  the  work,  or  even 
to  be  anticipated  by  anyone.  The  case  of 
Hilliard  v.  Richardson,  3  Gray,  349,  63  Am. 
Dec.  743,  is  in  all  essential  particulars  like 
the  case  at  bar,  and  it  is  there  held  in  an 
able  opinion,  in  which  the  authorities  are  re- 
viewed, that  the  owner  of  land,  who  employs 
a  carpenter  to  alter  and  repair  a  building 
thereon,  and  to  furnish  all  the  materials  for 
the  purpose,  is  not  liable  for  damages  re- 
sulting to  a  third  person  from  boards  depos- 
ited in  the  highway  in  front  of  the  land  by 
a  teamster  in  the  employ  of  the  carpenter, 
and  intended  to  be  used  in  such  alteration 
and  repair. 


In  the  case  of  MoHne  v.  MoKinnie,  30  III. 
App.  419,  it  is  held  that  the  employer  of  a 
skilful  and  competent  person,  under  a  con- 
tract to  perform  a  certain  labor,  of  which 
he  will  have  exclusive  control  until  comple- 
tion, cannot  be  mnde  liable  for  injuries  aris- 
ing from  the  neglijjence  of  such  contractor 
or  his  employees.  The  erection  of  buildings 
adjacent  to  a  highway,  with  the  usual  and 
necessary  excavations,  and  the  consequent 
obstructions  to  the  sidewalk  and  street,  is 
held  not  to  be  within  the  exception  to  the 
general  rule,  which  attaches  liability  to  em- 
ployers where  the  work  in  hand  is  inherently 
dangerous,  or  will  necessarily  create  a  nui- 
sance. Authorities  to  the  same  effect  might 
be  multiplied,  but  it  is  not  necessary  to  go 
beyond  our  own  jurisdiction;  the  case  of 
Emmerson  v.  Fay,  94  Va.  60.  26  S.  E.  386. 
being  conclusive  of  the  view  that  the  case  at 
bar  does  not  come  within  the  exception  re- 
lied on.* 

For  these  reasons  the  judgment  oom- 
plained  of  must  he  affirmed. 


rather,  is  he  an  Independent  contractor,  or  only 
an  a^ent  or  representative  of  the  employer  in 
the  particular  case?  A  test  which  has  been  pro- 
posed, and  Kenerally  ao  adequate  one,  rr  as  srood 
a  test  put  in  a  few  words  as  can  be  sa^Rested. 
ts,  Had  the  defendant  the  rl^ht  to  control,  in 
the  given  particular,  the  conduct  of  the  person 
domg  the  wrong?  If  he  had,  the  employer  Is 
liable ;  If  not,  he  Is  not  liable,  for  the  reason 
that  the  one  doing  the  act  Is  an  Independent 
contractor."  CarrIco  v.  West  Virginia,  C.  &  P. 
R.  Co.  (1S94)  89  W.  Va.  86,  24  L.  R.  A.  50,  19 
S.  B.  571. 

But  It  Is  more  than  probable  that  this  guarded 
language  Is  to  be  ascribed  merely  to  an  excess  of 
judicial  caution.  At  all  events  the  weight  of 
authority,  as  well  as  the  logical  Inferences  to 
be  drawn  from  the  definition  of  servant,  as  given 
In  supra,  I.,  are  decisively  In  favor  of  the  doc- 
trine that  this  test  Is  so  entirely  conclusive,  that 
It  prevails  against  and  overrides  the  effect  of 
any  antagonistic  evidence  which  may  be  Intro- 
duced. This  doctrine  is  asserted  In  numerous 
direct  statements  made  by  various  judges. 

See,  for  example,  the  following: 

"The  test  is  whether  the  defendant  retained 
the  power  of  controlling  the  work."  Crompton. 
J.,  In  Sad'er  v.  Henlock  (1855)  4  El.  &  BI.  570. 
578.  24  L.  J.  Q.  B.  N.  S.  138,  1  Jur.  N.  S.  677, 
3  Week.  Rep.  181,  3  C.  L.  Rep.  760. 

'*The  test,  I  think,  always  Is,  Had  the  superior 
personal  control  or  power  over  the  acting  or 
mode  of  acting  of  the  subordinate?**  Per  Lord 
Giff'^rd,  In  Stephens  v.  Thurso  Police  Comrs. 
(1876)  3  Sc.  Sess.  Cas.  4th  series,  535;  state 
meat  referred  to  with  approval  4n  Atlantic 
Transport  Co.  v.  Coneys  (1807)  28  C.  C.  A.  388, 
61  U.  S.  App.  570,  82  Fed.  177. 

"The  right  to  control  the  negligent  servant 
Is  the  test  by  which  It  Is  to  be  determined 
whether  che  relation  of  master  and  servant  ex- 
ists." Pioneer  Fireproof  Constr.  Co.  v.  Hansen 
(1898)  17G  111.  100,  52  N.  B.  17. 

"In  every  case  the  decisive  question  Is,  Had 
the  defendant  the  right  to  control,  in  the  given 
particular,  the  conduct  of  the  person  doing  the 
wrong?"  Thomp.  Neg.  p.  909;  statement  adopt- 
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ed  In  I'owell  v.  Virginia  Constr.  Co.  (1800)  88 
Tenn.  692,  17  Am.  St.  Rep.  92.5,  13  S.  W.  691. 

The  test  of  the  character  of  an  emplr«yee  as 
an  Independent  contractor  or  as  servant  Is 
"whether  Smith  was  In  the  exercise  of  a  dis- 
tinct and  Independent  employment,  using  his 
own  means  and  methods  for  accomplishing  bis 
work,  and  not  being  under  the  Immediate  super- 
vision and  control  of  bis  employer."  Morgan  v. 
Smith  (1893)  159  Mass.  570,  35  N.  E.  101. 

"The  test  by  which  to  determine  whether  the 
person  who  negligently  causes  Injury  to  another 
was  acting  as  an  agent  or  employee  of  the  per- 
son sought  to  be  charged,  or  as  an  Independent 
contractor  Is,  Did  the  pers'^n  so  sought  to  be 
charged  nave  the  right  to  control  the  conduct  of 
the  wrongdoer  In  the  manner  of  doing  the  act 
resulting  In  such  injury?**  Gahagan  v.  Aermo- 
tor  Co.  (1897)  67  Minn.  252,  69  N.  W.  914: 
Corrlgan  v.  Elslnger  (1900)  81  Minn.  42,  83 
N.  W.  492. 

The  doctrine  above  stated  also  supplies  the 
oRsence  of  all  the  manifold  forms  of  statement 
by  which  judges  and  text  writers  have  under- 
taken to  deflne  more  or  less  formally  the  mean- 
ing of  the  term  "Independent  contractor." 

"An  Independent  contractor  Is  one  who,  exer- 
cising an  Independent  employment,  contracts  to 
do  a  piece  of  work  according  to  his  own  methods 
and  without  being  subject  to  cnntrol  of  his  em* 
ployer,  except  as  to  the  result  of  his  work.*' 
Powell  V.  Virginia  Constr.  Co.  (1890)  88  Tenn. 
002.  17  Am.  St.  Rep.  925.  13  S.  W.  601,  Ap- 
proved In  Ilumpton  v.  Unterklrcher  (1896)  97 
Iowa.  509,  06  N.  W.  776. 

"When  the  person  employed  Is  In  the  exercise 
of  a  distinct  and  Independent  employment,  and 
not  under  the  Immediate  supervision  and  con- 
trol of  the  employer,  the  relation  of  master  and 
servant  does  not  exist,  and  the  liability  of  a 
master  for  his  servant  does  not  attach.**  Linton 
V.  Smith  (1857)  8  Gray.  147. 

One  who  undertakes  to  do  specific  jobs  of 
work,  as  an  Independent  business,  without  sub- 
mitting himself  to  control  as  to  the  petty  de- 
tails. Is  an  Independent  contractor.  Carlson 
V.  Stocking  (1896)  91  Wis.  432,  65  N.  W.  58. 
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One  TTlto  contracta  for  the  Minlclnv  of 
a  shaft  on  hlii  property,  agreelDi?  to  fur- 
nfsh  the  necessary  tools,  Including  a  "bolst/* 
while  the  other  party  is  to  furnish  the  la- 
bor, is  not  answerable  to  laborers  for  the 
continued  safety  of  the  machinery  furnished : 
BO  that  no  recovery  can  be  had  against  him 
for  injuries  to  an  employee  through  the  break- 
ing of  a  rope  used  on  the  hoist,  which  Is 
sufficient  wBen  furnished,  but  is  allowed  by 
the  contractor  to  become  defectiye. 

(June  3,   1908.) 

APPEAL  by  defendant  fTom  a  judjErment 
of  the  Circuit  Court  for  Muhlenberg 


County  in  favor  of  plaintiff  in  an  action 
brought  to  recover  damages  for  the  alleged 
negligent  killing  of  plaintiff's  intestate.  Re- 
versed, 

The  facts  are  stated  in  the  opinion. 

Messrs,  B.  Y.  Thomaa  and  H.  P.  Tay- 
lor for  appellant. 

Messrs.  W.  L.  Reevei,  W.  J.  Rom,  and 
Q.  B.  Oolen&an  for  appellee. 

Paynter,  J.,  delivered  the  opinion  of  the 
court: 

The  appellant,  a  corporation,  is  a  coal  op- 
erator. It,  desiring  to  have  sunk  on  its 
property  a  circular  shaft,  8  feet  in  diameter, 
entered  into  a  contract  with  Foley  &  Nunan, 
evidenced  by  a  writing,  by  which  they,  at  a 
stipulated  price  per  foot,  agreed  to  sink  it. 
There  are  provisions  of  the  contract  which 
read  as  follows:  **The  party  of  the  second 
part  agrees  to  sink  a  shaft  at  a  point  desig- 


Id  a  leading  New  York  case  the  contention  of 
the  defendant  was  stated  to  be,  "in  substance, 
that  when  a  person  is  engaged  In  doing  a  Job  or 
piece  of  work,  under  an  employment  or  contract 
which  leaves  to  him  the  independent  use  of  his 
own  skill,  judgment,  means,  and  servants  in  the 
execution  of  it,  he  is  not  the  agent  or  servant 
of  the  general  employer."  Blake  v.  Ferris 
(1851)  5  N.  Y.  48,  65  Am.  Dec.  304. 

"This  rule  [i.  e.  respondeat  superior]  does  not 
apply,  and  the  liability  does  not  exist,  where  it 
can  be  shown  that  those  engaged  in  executing 
the  work  and  by  whose  carelessness  or  want  of 
skill  the  Injury  was  occasioned  are  not  the  serv- 
ants or  subordinates  nf  him  for  whose  use  and 
benefit  the  work  Is  being  performed,  but  are  act- 
ing under  a  contract  of  employment  which 
leaves  the  contractor  or  employee  free  to  exer- 
cise his  own  Judgment  as  to  the  means  and  as- 
slstaots  to  be  employed  In  accomplishing  the 
work,  without  being  subject  to  control  in  these 
respects  by  the  party  for  whom  the  work  is 
being  done.'*  McCamns  v.  Citizens'  Gaslight 
Co.  (186.'))  40  Barb.  380. 

In  a  Maryland  case  the  court,  referring  to  cer- 
tain decisions,  said  :  '*It  results  from  them  that 
the  rule  of  respondeat  superior  does  not  apply 
where  the  party  employed  to  do  the  work  in 
the  course  of  which  the  injury  occurs  is  a  con- 
tractor, pursuing  an  independent  employment, 
and,  by  the  terms  of  the  contract,  is  free  to 
exercise  his  own  judgment  and  discretion  as  to 
the  means  and  assistants  that  he  may  think 
proper  to  employ  about  the  work,  exclusive  of 
the  control  and  direction,  In  this  respect,  of  the 
party  for  whom  the  work  is  being  done."  De- 
ford  V.  State  (1868)  30  Md.  179. 

The  following  passage  Is  extracted  from  a 
charge  to  the  jury :  "If  you  find  from  the  proof 
that  the  defendant  let  the  whole  work  of  exca- 
vating and  flnishmg  the  vault  to  Tamljm.  as  a 
contractor,  to  finish  and  complete  the  whole  as 
a  job.  without  reserving  any  control  or  direc- 
tion over  him  In  its  construction,  or  over  the 
construction  of  the  work,  or  the  place  where  it 
was  being  constructed,  or  the  mode  of  its  execu- 
C5  L.  R.  A. 


tion.  or  the  workmen  to  be  employed  to  do  it, 
then  he  would  be  an  Independent  contractor, 
and  the  defendant  is  not  liable  for  his  negll- 
scence  in  not  providing  suitable  guards  against 
danger  to  persons  passing  on  the  sidewalk." 
Puller  V.  Citizens'  Nat.  Bank  (1882)  15  Fed. 
875. 

'*To  incur  the  responsibility  [on  the  ground 
of  the  relation  merely  1  the  master  must  not 
only  have  the  power  to  select  the  servant  or 
agent,  but  to  direct  the  mode  of  executing  the 
work,  and  to  so  control  htm  in  his  acts  In  the 
course  of  the  employment  as  to  prevent  injury 
to  others."  Robinson  v.  Webb  (1875)  11  Bush, 
464. 

If  the  employer  ''merely  prescribes  the  end 
Rud  contracts  with  another  to  accomplish  the 
end  by  such  means  or  methods  as  such  other 
may  In  his  discretion  employ,  the  latter  Is  as 
to  such  means  and  methods  not  a  servant,  but 
a  master:  and  for  negligence  therein  Is  alone 
answerable."  Bailey  v.  Tr-y  &  B.  R.  Co.  (1883) 
o7  Vt.  252.  52  Am.  Rep.  120. 

"If,  in  rendering  the  service,  the  person  whose 
negligence  caused  the  Injury  was  In  the  course 
of  accomplishing  a  given  end  for  his  employer, 
by  means  and  methods  over  which  the  latter  had 
no  control,  but  which  were  subject  to  the  ex- 
clusive control  of  the  person  employed,  then 
Ruch  person  was  exercising  an  independent  em- 
ployment, and  the  employer  Is  not  liable." 
Wabash,  St.  L.  &  P.  R.  Co.  v.  Parver  (1887) 
111  Ind.  195,  60  Am.  Rep.  606.  12  N.  E.  296. 

"In  general,  the  master  Is  liable  In  law  for 
the  negligence  of  the  servant,  through  whom.  In 
legal  contemplation,  he  Is  said  to  act,  while 
In  his  employment.  When,  however,  the  person 
employed  Is  engaged  under  an  entire  contract, 
for  a  gross  sum,  and  In  an  Independent  opera- 
tion, not  subject  to  the  direction  or  control  of 
his  empb^yer,  the  relation  Is  not  regarded  as 
that  of  master  and  servant,  but  Is  said  In  mod- 
ern phrase  to  be  that  of  contractor  and  con- 
tractee ;  and  the  negligence  of  such  contracting 
party,  or  of  his  servant,  cannot  be  charged  upon 
him   for  whom  the  work  Is  contracted   to  be 
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nated  by  the  party  of  the  first  part,  the  said 
shaft  to  be  8  feet  in  diameter  and  circular, 
for  the  sum  of  $7.87 V^  per  foot  in  depth, 
reckoned  from  a  point  on  a  level  with  the 
bottom  of  the  retaining  wall,  which  will  be 
built  by  a  separate  contract.  It  is  further 
agreed  that  the  party  of  the  first  part  shall 
furnish  the  necessary  tools  with  electric 
blast  battery  for  doing  this  work,  and  also 
a  whim  or  hoist  to  be  worked  by  horse- pow- 
er, also  two  horses  for  said  whim.  All  la- 
bor and  ammunition  necessary  for  the  com- 
pletion of  the  work  to  be  furnished  by  the 
parties  of  the  second  part.  .  .  ."  Pur- 
suant to  the  contract,  the  appellant  fur- 
nished "a  whim  or  hoist,"  and,  as  a  part  of 
it,  a  rope  was  necessary  to  be  used  for  the 
purpose  of  suspending  a  tub  used  in   the 


removal  of  the  material  from  the  shaft,  and 
for  the  use  of  the  workingmen  going  to  and 
from  their  work  in  it.  First  a  grass  rope 
was  used,  but  it  was  believed  to  be  unsafe, 
when  the  appellant,  at  the  request  of  Foley 
&  Nunan,  furnished  them  a  new  wire  rope, 
—one  that  had  never  been  used  before.     It 

was  delivered  to  them  on  the  day  of 

November,  1901,  and  they  continued  to  use 
it  from  that  date  until  the  22d  day  of  May, 
1902,  when  Allen  Bailey,  one  of  Foley  So 
Nunan's  employees,  got  into  the  tub  for 
the  purpose  of  going  to  the  bottom  of  the 
shaft  in  the  prosecution  of  his  labors;  and, 
as  the  tub  swung  clear,  the  rope  broke  about 
6  feet  above  the  bail  of  the  tub.  It  fell,  with 
Bailey  in  it,  to  the  bottom  of  the  shaft, 
which  was  about  170  feet  deep,  striking  the 


done.**  Forsyth  v.  Hooper  (1866)  11  Allen. 
419 ;  statement  adopted  in  McCarrier  v.  Hollis- 
ter  (1902)  15  S.  D.  366,  91  Am.  St.  Rep.  695, 
89  N.  W.  862. 

"The  test  is,  Which  party  controls  the  work 
while  it  is  progressing?  Who  has  charge  of 
the  management  an(Q  control  of  the  forces,  and 
who  controls  the  movement  and  location  of  the 
material  used  In  the  construction?  Who  hires 
the  workmen,  buys  the  material,  arranges  the 
details,  directs  and  superintends  the  labor,  and 
is  responsible  f'^r  all  failures  which  do  not  meet 
the  requirements  of  the  contract,  or  fulfil  the 
speciflcations?  Who  alone  is  responsible  for 
results  produced  by  separate  and  independent 
management?  Who  has  control  of  the  mode  and 
manner  of  doing  the  work,  subject  only  to  a 
provision  that  it  must  be  equal  to  a  fixed  rule, 
or  a  certain'  degree  of  excellence?  When  that 
Is  determined,  liability  is  fixed.*'  St.  Louis,  Pt. 
S.  &  W.  R.  Co.  V.  Willis  (1888)  88  Kan.  330, 
16  Pac.  728. 

••Where  one  who  contracts  to  perform  a  law- 
ful service  for  another  is  Independent  of  his 
employer  in  all  that  pertains  to  the  execution 
of  the  work,  and  is  subordinate  only  in  effecting 
a  result  in  accordance  with  the  empIoyer*B  de- 
sign, be  is  an  'independent  contractor,*  and  in 
such  case  tbe  contractor  alone,  and  not  the  em- 
ployer, is  liable  fur  damages  caused  by  the  con- 
tractor's negligence  in  the  execution  of  the 
work."  Smith  v.  Simmons  (1883)  103  Pa.  32, 
49  Am.  Rep.  113. 

The  rule  is  "that  where  the  person  employed 
is  in  the  exercise  of  an  Independent  and  dis- 
tinct employment,  and  not  under  the  Immediate 
control,  direction,  or  supervision  of  the  em- 
ployer, tbe  latter  Is  not  responsible  for  the 
negligence  or  misdoings  of  the  former."  De 
Forrest  v.  Wright  (1852)  2  Mich.  368;  Adopted 
in  Pickens  v.  Diecker  (1871)  21  Ohio  St.  212, 
8  Am.  Rep.  56. 

**lf  one  renders  service  In  the  course  of  an 
occupation,  representing  the  will  of  his  em- 
ployer only  as  to  the  result  of  his  work,  and 
not  as  to  the  means  by  which  it  is  accomplished. 
It  is  an  independent  employment."  Harrison  v. 
Collins  (1878)  86  Pa,  153.  27  Am.  Rep.  699. 

An  independent  contractor  has  also  been  de- 
scribed as  a  person  who  contracts  to  do  a  given 
piece  of  work  "according  to  his  own  methods, 
and  without  being  subject  to  the  control  of  his 
employer,  except  as  to  the  results  of  his  work" 
(Humpton  v.  Unterklrcher  [1896]  97  Iowa,  609, 
05  L.  R.  A. 


66  N.  W.  776)  ;  and  as  one  who  is  "answerable 
to  bis  employer,  only  as  to  the  results  of  the 
work,  and  not  in  the  details  of  Its  management, 
or  the  Incidents  of  Its  prosecution'*  (St.  Louis, 
Ft.  S.  &  W.  R.  Co,  V.  Willis  [1888]  38  Kan.  330, 
16  Pac.  728)  :  and  as  one  who  Is  "left  to  produce 
the  desired  result  in  his  own  way**  (Bennett  v. 
Truebody  [1885]  66  Cal.  609.  56  Am.  Rep.  117. 
6  Pac.  829)  :  and  as  one  who  "carries  on  an 
independent  employment  In  pursuance  of  a  con- 
tract by  which  he  has  entire  control  of  the  work 
and  the  manner  of  Its  performance"  (Smith  v. 
Simmons  [1883]  108  Pa.  32.  49  Am.  Rep.  113; 
Smith  V.  Belshaw  [1891]  89  Cal.  427.  26  Pac 
834).  Similar  phraseology  embodying  the  same 
antithesis  as  Is  Indicated  by  this  form  of  state- 
ment is  also  found  In  many  other  cases.  See.  for 
example,  Casement  v.  Brown  (1892)  148  U.  8. 
616,  87  L.  ed.  582,  18  Sup.  Ct.  Rep.  672 ;  Ten- 
nessee Coal,  Iron  &  R.  Co.  v.  Hayes  (1892)  97 
Ala.  201,  12  So.  98 ;  Jefferson  v.  Jameson  &  M. 
Co.  (1897)  165  HI.  138,  46  N.  B.  272;  Board- 
man  V.  Creighton  (1901)  96  Me.  154.  49  Atl. 
663;  Uppington  v.  New  York  (1901)  165  N.  Y. 
222,  53  L.  R.  A.  660,  69  N.  B.  91;  Wood  v. 
Watertown  (1890)  68  Hun,  298.  11  N.  Y.  Supp. 
864  ;  Udmundson  v.  Pittsburgh.  M.  &  Y.  R.  Co. 
(1885)  111  Pa.  816,  2  Atl.  404;  and  Smith  ▼. 
Simmons  U883)  103  Pa.  32,  49  Am.  Rep.  113. 
As  to  the  meaning  of  the  word  "result"  In 
this  form  of  statement,  see  Jensen  v.  Barbour 
(1895)   15  Mont.  582,  89  Pac.  906. 

In  one  case  it  was  laid  down  that  "a  con- 
tractor is  not  the  agent  or  servant  of  his  em- 
ployer, except  as  to  the  speclllc  results  which  he 
undertakes  to  accomplish."  Holt  v.  Whatley 
(1874)  51  Ala.  569.  But  this  mode  of  stating 
the  nature  of  the  relation  is  hardly  to  he  com- 
mended. 

"While  performing  his  contract  and  complying 
with  Its  terms  he  [i.  e.  an  independent  con- 
tractor] is  not  subject  to  the  rule  and  control 
of  the  employer,  who  cannot  Interfere  save  to 
require  the  performance  as  agreed.  The  rela- 
tion is  oue  of  contract  under  which  the  con- 
tractor retains  the  same  degree  of  independence, 
while  the  labouring  man  follows  the  employer's 
direction,  and  is  not  independent  In  the  sense 
of  the  independent  contractor's  independence." 
Holmes  v.  Tennessee  Coal,  Iron  &  R.  Co.  (1897) 
49  La.  Ann.  1465,  22  So.  403. 

It  is  error  to  give  an  instruction  from  which 
tbe  Jury  may  Infer  that  the  mere  employment 
and  payment  of  another  to  perform  a  given  piece 
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intestate,  Daniel  Grider,  who  was  working 
at  the  bottom  of  the  shaft,  killing  him, 
probably,  instantly,  as  he  was  dead  when 
rescued  from  the  shaft  a  few  minutes  later. 
The  accident  occurred  while  Foley  &  Nunan 
were  sinking  the  shaft  under  their  contract 
with  the  appellant.  The  personal  represent- 
ative of  the  intestate  Daniel  Grider,  brought 
this  action  to  recover  damages  for  the  al- 
leged negligence  of  the  appellant  in  furnish- 
ing an  insufficient,  dangerous,  and  defective 
rope  to  be  used  for  the  purpose  hereinbe- 
fore stated. 

The  appellee  claims  that,  as  it  was  the 
duty  of  appellant  to  furnish  a  rope  to  be 
used  for  the  purpose  and  in  the  manner  in 
which  the  one  in  question  was  being  used 
when   the   accident   occurred,   the   law   im- 


posed the  duty  of  furnishing  one  in  a  reason- 
ably safe  condition,  and  to  so  keep  it  during 
the  progress  of  the  work.  For  the  appellant 
it  is  contended  that  Foley  A  Nunan  were  in- 
dependent^ contractors ;  that,  in  addition  to 
paying  them  a  stipulated  price  per  foot  for 
the  work,  it  agreed  to  furnish  tools,  whim, 
etc.,  which  it  did  to  their  satisfaction ;  that 
the  intestate  was  their,  not  its,  employee; 
and  that  the  relation  of  master  and  servant 
did  not  exist  between  it  and  the  intestate. 

The  evidence,  without  contradiction,  es- 
tablishes the  facts  to  i>e  as  follows:  That 
the  wire  rope  was  new,  and,  when  furnished 
the  contractors,  thai  the  estimated  weight 
it  would  carry  was  many  times  greater  than 
it  was  sustaining  when  the  accident  hap- 
pened; that  when  the  rope  was  furnished 


of  work  is  the  test  by  which  to  determine  wheth- 
er the  relation  of  master  and  servant  exists. 
Andrews  v.  Boedecker  (1885)  17  III.  App.  213. 
In  this  case  the  Jury  were  charged  that  it  was 
legal  and  proper  for  the  defendant  to  employ 
and  pay  the  negligent  person  to  do  the  work  in 
question  and  that  in  such  case  that  person  would 
be  the  servant  of  the  defendant  In  doing  that 
work. 

In  one  case  it  was  laid  down  that  certain 
requested  instructions  to  the  effect  that  if  the 
defendants  employed  an  experienced  carpenter 
to  erect  the  building  in  question  they  were  not 
liable,  were  defective  in  not  requiring  the  Jury 
to  find  that  the  building  was  being  erected 
under  an  independent  contract  which  gave  the 
carpenter  exclusive  control  over  the  work. 
Hearn  v.  Quillen  (1901)  94  Md.  39.  50  Atl.  402. 

In  a  case  where  the  question  was  whether 
the  owners  of  a  steamboat  were  liable  for  the 
negligence  of  the  persons  operating  it,  the  trial 
Judge  was  held  to  have  erred  in  sustaining  ob- 
Jectl'^ns  to  the  introduction  of  evidence  tending 
to  show  a  transfer  of  control  by  such  owner. 
Gulzoni  V.  Tyler  (1883)  64  Cal.  334,  30  Pac. 
981. 

The  following  definitions  by  legal  authors  havp 
received  the  approval  of  various  American 
courts : 

"Where  the  c  ntract  is  for  something  that 
may  lawfully  be  done  and  Is  proper  In  its  terms, 
and  there  has  been  no  negligence  in  selecting  a 
suitable  pers  n  to  contract. with  in  respect  to  It, 
and  no  general  control  reserved  either  as  re- 
spects the  manner  of  doing  the  work  or  the 
agents  to  be  employed  In  doing  It,  and  the  per- 
son for  whom  the  work  is  to  be  done  Is  Interest- 
ed only  In  the  ultimate  result  of  the  work,  and 
not  In  the  several  steps  as  it  progresses,  the 
latter  Is  neither  liable  to  third  persons  for  Ibc 
negligence  of  the  contractor  as  his  master,  nor 
is  be  master  of  the  persons  employed  by  the 
contractor  so  as  to  be  responsible  to  third  per- 
sons for  their  negligence."  Cooley,  Torts, 
p.  646;  quoted  In  Boardman  v.  Creighton  (1901) 
05  Me.  154,  49  Atl.  663. 

"An  Independent  contractor,  within  the  mean- 
ing of  tbU  rule.  Is  one  who  renders  service  In 
the  course  of  an  occupation,  representing  the 
will  of  his  employer  only  as  to  the  result  of  his 
work,  and  not  as  to  the  means  by  which  It  Is 
accomplished."  2  Thomp.  Neg.  1st  ed.  f  22, 
p.  890,  2d  ed.  f  622;  Adopted  in  Crenshaw  v. 
unman  (1892)  113  Mo.  633,  20  S.  W.  1077; 
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Fink  V.   Missouri  Furnace  Co.    (1884)    82  Mo. 
276,  62  Am.  Rep.  376. 

"One  who  contracts  to  do  a  specific  piece  of 
work,  furnishing  his  own  assistants,  and  execut- 
ing the  work  either  entirely  In  accordance  with 
his  own  ideas,  or  In  accordance  with  a  plan  previ- 
ously given  to  him  by  the  person  for  whom  the 
work  is  done,  without  being  subject  to  the  orders 
of  the  latter  In  respect  to  the  details  of  the 
work,  is  clearly  a  contractor,  and  not  a  serv- 
ant.** Shearm.  &  Redf.  Neg.  |  165 ;  Adopted  Id 
Foster  v.  Wadsworth-Howland  Co.  (1897)  16» 
111.  514,  48  N.  B.  163 ;  Hale  v.  Johnson  (1875) 
80  111.  185 ;  Barg  v.  Bousfleld  (1896)  66  Minn. 
3.'i5,  68  N.  W.  46 ;  Pickens  v.  Diecker  (1871)  21 
Ohio  St.  212,  8  Am.  Rep.  65 ;  Cunningham  v. 
International  R.  Co.  (1879)  61  Tex.  503,  82  Am. 
Rep.  632. 

The  tree  test  by  which  to  determine  whether 
one  who  renders  services  to  another  does  so  a» 
a  contractor,  or  not,  is  to  ascertain  whether  he 
"renders  the  services  In  the  course  of  an  inde- 
pendent occupation,  representing  the  will  of  his 
employer  only  as  to  the  result  of  his  work,  and 
not  as  to  the  means  by  which  It  Is  accom- 
plished.'* Shearm.  &  Redf.  Neg.  {  164  ;  Adopted 
In  Rome  &  D.  R.  Co.  v.  Chasteen  (1889)  88  Ala. 
591,  7  So.  94. 

"When  a  person  lets  out  work  to  another  to- 
be  done  by  him,  such  person  to  furnish  the  labor 
and  the  contractee  reserving  no  control  over 
the  work  or  workmen,  the  relation  of  contractor 
and  contractee  exists,  aqd  not  that  of  master 
and  servant,  and  the  contractee  is  not  liable  for 
the  negligent  or  improper  execution  of  the  work 
by  the  contractor."  Wood,  Mast.  &  S.  p.  593 ; 
Adopted  in  Faren  v.  Sellers  (1887)  39  La.  Ann. 
1011,  4  Am.  St.  Rep.  256,  8  So.  363. 

"If,  therefore,  the  principal  using  due  care  in 
the  selection  of  the  person,  enters  into  a  con- 
tract with  a  person  exercising  an  independent 
employment,  by  virtue  of  which  the  latter  under- 
takes to  accomplish  a  given  result,  being  at  lib- 
erty to  select  and  employ  his  own  means  and 
methods,  and  the  principal  retains  no  right  or 
power  to  control  or  direct  the  manner  In  which 
the  work  shall  be  done,  such  a  contract  does  not 
create  the  relation  of  principal  and  agent  or 
master  and  servant,  and  the  person  contracting 
for  the  work  is  not  liable  for  the  negligence  of 
the  contractor,  or  of  his  servants  or  agents,  In 
the  performance  of  the  work.  The  employment 
is  regarded  as  independent  when  the  person 
renders  service  in  the  course  of  an  occupation,. 
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there  were  no  apparent  defects  in  it;  that 
the  contractors  employed  and  paid  their 
laborers;  that  their  laborers  were  not  on 
the  pay  roll  of  the  appellant;  that  it 
did  not  direct  or  control  thefti  in  the 
performance  of  their  duties;  that  a  party 
representing  the  appellant  occasionally 
visited  the  shaft  to  note  the  progress 
of  the  work  and  make  estimates,  as  re- 
quired by  the  contract,  to  enable  it  to 
make  payments  to  the  contractors  on  the 
work.  The  rope  could  not  have  been  de- 
fective wlien  delivered  to  the  contractors,  or 
it  would  not  have  stood  the  use  for  six 
months  before  it  broke.  Copperas  water,  in 
contact  with  which  it  constantly  came, 
caused  it  to  rust  and  become  defective.  No 
jury    composed  of    reasonable  men    could, 


from  the  evidence,  or  by  reasonable  inference 
drawn  therefrom,  have  reached  conclusions 
other  than  the  ones  last  above  stated. 

Counsel  invites  the  attention  of  the  court 
to  a  great  variety  of  cases  which  he  con- 
tends support  the  right  of  the  appellee  to  re- 
cover in  this  case;  claiming  that  some  place 
the  right  upon  one  ground,  and  some  upon 
others.  Attention  has  been  called  to  the 
case  of  Bright  v.  Barnett  d  R.  Co.  88  Wis. 
299,  26  L.  R.  A.  524,  60  N.  W.  418.  In  that 
case  it  appeared  that  the  defendant  was  en- 
gaged in  building  an  elevator  for  grain,  and 
contracted  with  a  fire-extinguishing  com- 
pany to  construct  a  ftre-extinguishing  ap- 
paratus and  appliances.  The  defendant  was 
to  furnish  the  staging  that  the  men  em- 
ployed   by   the    fire-extinguishing   company 


representing  the  will  of  his  employer  only  as  to 
the  result  of  his  work,  and  not  as  to  the  means 
by  wblch  ft  Is  accomplished.'*  Mechem,  Afrency. 
I  747,  qnoted  with  approval  In  Bibb  v.  Norfolk 
&  W.  R.  Co.  (1801)  87  Va.  711,  14  S.  B.  163. 

"An  Independent  contractor  may  be  defined 
as  one  who,  In  the  course  of  an  Independent  oc- 
cupation, prosecutes  and  directs  the  work  him- 
self, uslnj?  his  own  method  to  accomplish  it. 
and  representing  the  will  of  the  company  only 
as  lo  the  result  of  his  work.*'  Elliott,  Railroads. 
I  1063,  adopted  In  Norfolk  &  W.  R.  Co.  v. 
Stevens  (1899)  97  Va.  631,  46  L.  R.  A.  367,  34 
S.  B.  525. 

"Where  a  person  contracts  with  another,  ex- 
ercising an  independent  calling,  to  do  work  for 
him  according  to  the  contract' r's  own  methods, 
and  not  8Ul)Ject  to  his  control  or  orders  except 
as  to  results  to  i)e  obtained,  the  f <  rmer  is  not 
liable  for  the  wrongful  acts  of  the  contractor  or 
his  servants."  14  Am.  &  Eng.  Enc.  Law,  p. 
830,  adopted  In  Long  v.  Moon  (1891)  107  Mo. 
334.  17  S.  W.  810. 

An  analysis  of  the  elements  embraced  in  the 
statements  quoted  above  indicates  that  the  Jurid- 
ical conception  of  an  hidependent  contractor  Is 
simply  that  of  a  person  who,  being  in  the  exer- 
cise of  a  distinct  and  recognized  trade,  craft, 
or  business,  undertakes  to  do  certain  work, 
without  submitting  himself  to  the  control  of  tho 
employer  In  respect  to  the  details  of  that  work. 
Considered  from  one  point  of  view,  the  situation 
contemplated  when  such  a  person  is  engaged  im- 
plies that  the  employer  has  nothing  to  do  in  re- 
spect to  the  work,  except  to  see  that  It  is  done 
according  to  the  terms  of  the  contract  (Martiu 
V.  Tribune  Asso.  [1883]  30  Hun.  391)  ;  or  thni 
he  has  merely  a  right  to  see  that  the  contract  is 
performed  in  pursuance  of  its  terms,  conditions, 
and  specifications  (Scammon  v.  Chicago  [1861] 
25  111.  424.  79  Am.  Dec.  334). 

Considered  from  another  point  of  view,  that 
situation  implies  that  he  is  to  have  the  inde- 
pendent use  of  bis  own  skill.  Judgment,  means, 
and  servants  in  the  execution  of  the  work 
(Blake  v.  Ferris  [1851]  5  N.  Y.  48,  55  Am. 
Dec.  304)  ;  or  that  he  is  to  have  the  excluslv*- 
dlrection  and  control  of  the  manner  in  which 
the  work  is  to  be  done  (Harrison  v.  Collini* 
[18781  86  I*a.  153.  27  Am.  Rep.  699;  Corbin 
V.  American  Mills  [1858]  27  Conn.  275,  71 
Am.  Dec.  63)  :  or  that  he  is  to  have  full  control 
of  the  work  and  workmen  (Allen  v.  Willaril 
[1868]  67  Pa.  874)  ;  or  that  the  execution  of 
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the  work  Is  to  be  left  entirely  to  his  discretion 
(Hexamer  v.  Webb  [1886]  101  N.  Y.  377.  54 
Am.  Rep.  703,  4  N.  B.  755)  ;  or  that  he  is  to 
T)e  free  to  exercise  his  own  judgment  and  dis- 
cretion as  to  the  means  and  assistants  that  he 
may  think  proper  to  employ  about  the  work 
(Deford  v.  State  [1868]  30  Md.  179)  ;  or  that 
he  is  to  be  left  entirely  free  to  do  the  work  as 
he  pleases  (McCarthy  v.  Second  Parish  [1880] 
71  Me.  318,  36  Am.  Rep.  320)  ;  or  that  the  work 
is  to  be  done  according  to  bis  own  methods 
(WIese  V.  Remme  [1897]  140  Mo.  289,  41  S. 
W.  797)  :  or  that  he  Is  to  procure  labor  and 
materials  in  his  own  way,  provided  they  are 
such  as  the  contract  demands,  and  use  such 
machinery  and  appliances  as  he  deems  proper, 
provided  they  do  not  unnecessarily  injure  the 
^ul)Ject-mutler  of  the  contract,  or  interfere  with 
work  done  by  others  (Hughbanks  v.  Boston 
Invest.  Co.  [1894]  92  Iowa,  267.  60  N.  W.  640). 

Ordinarily,  of  course,  the  servants  of  the  per- 
son employed  are,  for  the  purpose  of  applying 
the  above-mentioned  test,  Identified  with  him  in 
considering  the  effect  of  the  evidence.  It  may 
be  observed,  however,  that  there  Is  a  class  of 
cases  in  which,  although  it  may  be  apparent 
that  the  person  employed  was  himself  an  inde- 
pendent contractor,  there  Is  still  an  ulterior 
question  to  be  settled,  viz.,  whether  the  men 
who  were  engaged  in  doing  the  work  which  was 
the  immediate  cause  of  the  injury  were,  at  the 
rime  when  the  injury  was  received,  under  his 
control  or  under  the  control  of  the  employer. 
If  the  latter  should  be  the  situation  established 
l»y  the  evidence,  the  employer  is  plainly  liable, 
and  the  independence  of  the  contract  ceases  to 
»)e  a  differentiating  factor. 

See  a  full  collection  of  the  authorities  in  a 
monograph  contributed  by  the  present  writer 
to  the  [.Awyers*  Reports  Annotated,  vol.  37, 
p.  33,  especially  pp.  69  et  neq. 

In  Turner  v.  Great  Eastern  R.  Co.  (1875) 
33  L.  T.  N.  S.  431.  where  the  plaintiff  was  in- 
jured by  the  negligent  management  of  moving 
railway  cars,  while  he  was  working  for  a  man 
who  had  contracted  to  discharge  coal  from  cars 
standing  on  a  siding,  the  discussion  was  centered 
wholly  upon  the  question  whether  the  defendant 
company  exercised  such  a  control  over  the  plain- 
tiff and  his  fellow  workmen  as  to  make  them  its 
own  servants  ad  hanc  vicem.  Grove,  J.,  in  his 
opinion  remarked :  "No  doubt  the  cases  do  not 
necessarily  depend  on  the  term  'contractor,*  be- 
cause the  man  may  stand  in  different  relations 
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would  need  in  performing  the  work.  A  sta- 
ging plank  or  a  plank  walk  of  a  single  plank 
was  needed,  to  be  thrown  across  the  bins 
about  70  feet  from  the  bottom,  or  above  the 
floor  on  which  the  employees  stood  or  walked 
while  prosecuting  the  work.  The  defendant 
undertook  to,  and  did,  furnish  the  walk 
across  one  of  the  bins  for  the  use  of  the  em- 
plojees.  The  plank  used  had  a  large  knot, 
extending  nearly  across  it,  about  5  feet  from 
one  end.  The  deceased  was  an  employee  of 
the  fire-extinguishing  company,  and  it  was 
necessary  for  him  to  walk  across  the  plank ; 
and,  while  doing  so,  it  broke  at  the  place 
where  the  knot  was,  precipitating  him  to  the 
floor,  and  killing  him  instantly.  The  de- 
ceased did  not  know  of  the  defect  in  the 
plank,  and,  owing  to  darkness,  could  not 


see  it.  The  defendant  undertook  to  furnish 
the  materia]  and  build  the  walk  in  a  safe 
and  suitable  manner  for  the  use  of  the  de- 
ceased and  other  employees  of  the  fire-ex- 
tinguishing company.  A  recovery  was  sus- 
tained against  the  defendant  on  two 
grounds:  (1)  The  defendant,  in  furnishing 
the  staging  for  the  use  of  the  employees  of 
the  fire-extinguishing  company,  had  implied- 
ly invited  the  deceased  to  walk  on  it  while 
doing  his  work,  and  was  liable  to  him  if  he 
suffered  injury  from  its  defective  condition, 
caused  by  negligence  in  its  construction.  (2) 
Such  liability  might  rest  iipon  the  duty 
which  the  law  imposes  on  everyone  to  avoid 
acts  immediately  dangerous  to  the  lives  of 
others.  In  Mulohey  v.  Methodist  Religious 
8oo.  125  Mass.  487,  on  an  analogous  state  of 


to  the  person  with  whom  he  contracts  and  those 
whom  he  employs." 

Where  the  employer's  agent,  acting  under  a 
power  expressly  reserved  to  "vary,  extend,  or 
diminish  the  quantity  of  work  during  its  prog- 
ress,'* orders  the  performance  of  additional 
work  which  is  connected  with  the  work  covered 
l)y  the  contract,  the  inference  Is  that,  while  the 
additional  work  is  In  progress,  the  relations  be- 
tween the  parties  and  the  obligations  and  re- 
sponsibilities to  which  they  are  subject  are 
identical  with  those  which  are  deduclble  from 
the  provisions  of  the  contract.  Charlock 
V.  Freel  (1891)  125  N.  Y.  357.  26  N. 
E.  202.  The  c  )urt  remarked  that  the  additional 
work,  as  it  came  between  the  completion  of  the 
aewer  and  the  rcpaving  of  the  street,  and  wa9 
designed  to  make  the  drainage  better,  was  cog- 
nate in  its  nature  to  the  principal  undertaking, 
and  that  the  effect  of  its  assumption  was  to 
•continue  the  contract  relations  between  the 
parties,  with  all  the  obligations  and  responsi- 
bilities which  either  expressly  or  by  legal  Im- 
plication, were  Imposed  by  that  contract. 

V.  Prcaumptioru  entertained  as  to  character  of 
contract. 

The  weight  of  authority  Is  In  favor  of  the 
doctrine  that,  when  the  inquiry  is  at  that  initial 
fltage  at  which  nothing  more  appears  than  that 
the  actual  tort  feasor  was.  at  the  time  when 
the  Injury  was  Inflicted.  In  the  employment  of 
the  party  whom  It  Is  sought  to  hold  responsible 
for  the  injury,  the  latter,  If  he  relies  on  that 
defense,  has  the  burden  of  proving  that  the 
tort  feasor  was  an  independent  contractor. 

In  Welfare  v.  London,  B.  &  S.  C.  R.  Co. 
(1S69>  L.  R.  4  Q.  B.  693,  38  L.  J.  Q.  B.  N.  S. 
241.  20  L.  T.  N.  S.  743,  17  Week.  Rep.  106."i. 
Cockburn,  Ch.  J.,  in  the  course  of  some  remarks 
which  were  concurred  in  by  Blackburn,  J.,  said  : 
^'I  agree  that  where  a  thing  is  being  done  upon 
the  premises  of  an  individual  or  a  company  In 
the  ordinary  course  of  business,  it  would  fairly 
be  presumed  that  the  thing  was  being  done  by 
a  person  In  the  employment  of  the  principal  for 
whose  benefit  the  thing  was  l)eing  done." 

In  a  New  Vork  case  It  has  been  laid  down  that 
prima  fade,  the  person  at  whose  instance  and 
for  whose  use  and  benefit  work  is  done  is  liable 
for  all  injuries  to  third  parties  resulting  from 
the  negligence  or  unskllfulness  of  those  execut- 
ing the  work ;  that,  unless  some  evidence  is 
given  as  to  the  terms  of  the  contract,  "it  is  no 
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more  proper  to  assume  that  .  .  .  it  ga?e 
the  contractor  an  Independent  employment,  than 
that  It  stipulated  for  the  work  to  be  done  under 
the  Immediate  supervision  and  direction  of  the 
defendants;"  and  that,  if  the  defense  relied 
upon  is  that  the  relation  between  the  parties 
was  not  that  of  master  and  servant,  "it  is  al- 
ways necessary  to  show  the  terms  of  the  con- 
tract with  sufficient  particularity  to  enable  the 
court  to  determine  whether  the  employment  was 
f  this  independent  character.'*  McCamus  v. 
Citizens*  Gaslight  Co.  (1863)  40  Barb.  380. 

W^here  it  is  a  question  of  the  effect  of  a  com- 
plaint, the  relation  of  master  and  servant  will, 
as  a  general  rule,  be  inferred  from  any  allega- 
tions which  merely  show  that  the  persons  for 
whose  negligence  it  is  sought  to  hold  the  de- 
fendant responsible  were  doing  the  work  in 
question  upon  his  property,  while  he  had  pos- 
session and  control  thereof,  that  the  work  was 
being  done  with  his  consent  for  his  benefit, 
and  that  it  was  executed  In  an  unskilful  manner. 
Dillon  V.  Hunt  (1884)  82  Mo.  150,  Affirming 
(1881)  11  Mo.  App.  246,  where,  however,  the 
decision  was  put  upon  the  ground  of  the  non- 
delegable quality  of  the  duty  of  a  landowner  so 
to  use  his  property  as  not  to  create  a  nuisance. 
The  reasoning  of  the  court  of  appeals  is  men- 
tioned with  approval  in  (1891)  105  Mo.  154,  24 
Am.  St.  Rep.  374,  16  S.  W.  516,  where  a  new 
trial  was  ordered  for  the  reason  that  there  had 
been  error  in  the  admission  of  evidence. 

The  di  ctrine  stated  above  is  also  recognized 
In  State,  Redstrake,  Prosecutor,  v.  Swayze 
(1889)  52  N.  J.  129,  18  Atl.  697;  Perry  v. 
Lord    (1885)   17  Mo.  App.  212. 

See  infra,  XI.  c. 

These  authorities  outweigh  the  effect  of  the 
remarks  of  the  court  in  Harris  v.  McNamara 
(1892)  97  Ala.  181,  12  So.  103,  to  the  effect 
that,  as  the  burden  Is  on  the  plaintiff  to  prove 
that  the  relation  of  master  and  servant  existed, 
no  presumptions  which  do  not  arise  from  the 
evidence  can  be  indulged  In  his  favor. 

In  an  earlier  case,  Rome  &  D.  R.  Co.  v.  Chas- 
teen  (1889)  88  Ala.  591,  7  So.  94,  where  an 
accident  was  caused  by  the  negligent  manner  In 
which  the  servants  of  a  person  engaged  in  con- 
structing a  railway  had  operated  a  train.  It  was 
the  oplnlcn  of  a  portion  of  the  same  court  that, 
as  it  was  in  the  power  of  the  defendant  to 
produce  and  prove  a  contract,  and  it  had  not 
done  so,  evidence  that  the  engine  and  cars  be- 
longed to  the  company,  and  that  the  road  was 
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facts,  the  court  held  the  Methodist  Religious 
Society  liable  upon  the  theory  that  it  had, 
in  eiTect,  invited  and  induced  the  injured 
party — ^an  employee  of  one  who  had  con- 
tracted to  do  certain  painting  on  its  church 
— to  go  upon  dangerous  and  defective  sta- 
ging which  it  had  procured  to  be  erected  for 
use  of  the  contractor  and  his  employees  in 
performing  the  work  under  the  contract.  If 
the  dangerous  and  defective"  condition  of  the 
staging  from  which  the.  injuries  resulted  as 
appeared  in  Bright  v.  Bamett  d  R.  Co.  and 
Mulchey  v.  Methodist  Religious  Soo.  had 
not  existed  by  reason  of  the  defective  con- 
struction of  the  staging,  it  is  evident,  from 
the  statements  and  reasoning  of  the  court, 
no  recovery  would  have  been  allowed.  In 
the  last-namod  case  the  court  said :     "In  the 


present  case  the  society,  through  its  author- 
ized agents,  had  accepted  and  used  the  sta- 
ging, and  had,  in  effect,  invited  and  induced 
Needhani  and  his  workmen  to  come  upon  it 
to  paint  the  church,  and  was  liable  to  an^ 
of  them  who  suffered  injury  from  the  dan- 
gerous condition  of  the  staging,  which  was- 
not  apparent  to  them,  and  which  was  caused 
by  negligence  in  its  construction."  A  fair 
inference  to  be  drawn  from  the  cases  to- 
which  we  have  alluded  is  that,  if  the  sta- 
ging had  become  defective  by  being  used 
after  it  had  been  constructed  and  accepted 
by  the  contractors,  the  injured  employee 
could  not  have  maintained  the  action  against 
Bamett  &  Record  Company  or  the  Methodist 
Religious  Society.  Many  cases  enunciating^ 
the  same  doctrine  exist,  but  it  would  be  un- 


belng  constructed  for  Its  benefit,  showed  prima 
facie  that  those  employed  in  the  work  of  con- 
struction were  the  servants  of  the  company,  and 
cast  upon  It  the  burden  to  prove  that  the  person 
employed  had  possession  of  and  controlled  the 
road,  engine,  and  cars,  as  a  contractor,  and  not 
as  a  servant. 

On  the  other  hand,  though  such  a  doctrine  has 
apparently  not  l)een  explicitly  formulated,  it 
would  at  least  seem  to  be  a  reasonable  inference 
from  the  decisions  as  a  whole  that  no  presump- 
tion that  the  relation  of  the  parties  was  that 
of  master  and  servant  can  be  entertained,  when 
the  case  has  been  developed  to  a  point  at 
which  the  nature  of  the  employment, — ^whether 
general,  or  with  a  view  to  a  specific  result, — the 
character  of  the  work  contracted  for,  and  the 
industrial  status  of  the  person  engaged  have 
been  disclosed  by  the  testimony. 

That  this  statement  is  fully  as  favorable  as 
the  authorities  warrant  to  the  party  who  relies 
on  the  theory  that,  under  the  given  circum- 
stances, the  relation  was  that  of  master  and 
servant,  is  abundantly  manifest  from  the  cases 
cited  in  the  ensuing  subdivisions. 

An  Instruction  is  erroneous  which  would  au- 
thorise the  Jury  to  assume  that  a  man  employed 
to  take  charge  of  a  stable  and  train  his  em- 
ployer's horses  was  necessarily  a  servant.  Ara- 
smith  V.  Temple  (1882)  11  III.  App.  30  (trainer 
assaulted  a  man  hired  by  him).  Discussing  the 
question  how  it  is  to  be  ascertained  In  such 
cases  as  the  one  under  review  that  the  employer 
has  not  the  right  of  control,  the  court  said  : 
**Tbe  contract  in  terms  makes  no  provision  In 
relation  to  it.  Of  necessity,  therefore,  resort 
must  be  had  to  circumstantial  evidence :  the 
parties,  the  work,  and  such  other  facts  shown 
as  would  naturally  lead  us,  in  the  light  of  our 
general  knowledge  of  men  and  business,  to  in- 
fer their  intention.  For  example,  if  the  con- 
tract disclosed  nothing  more  of  what  was  to  be 
done  than  that  it  was  to  work  on  a  farm,  the 
natural  inference  from  the  single  circumstance 
that  nothing  more  was  specified,  in  the  light  of 
common  knowledge  of  the  variety  of  work  to  be 
done  on  a  farm,  would  be  that  the  employee 
was  to  be  directed  from  time  to  time  what  to  do 
and  how  to  do  it.  So,  If  it  were  to  work  at 
plowing,  or  ditching,  or  fencing  on  a  certain 
farm ;  for  there  would  still  be  nothing  definite 
in  respect  to  the  time,  place,  amount,  or  style 
of  the  work,  and  as  to  these  the  party  for  whom 
it  was  to  be  done  would  naturally  he  expected  tu 
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direct.  If,  however,  it  were  to  plow  a  certain 
field  for  the  next  corn  planting,  to  build  a  cer- 
tain described  fence,  to  dig  and  complete  a  well 
as  specified,  or  the  like,  it  would  present  the  case 
of  a  contract  for  a  'specific  job,*  where  the  em- 
ployer might  be  interested  only  in  the  'result** 
and  quite  indifferent  to  the  method  of  its  ac- 
complishment. Here  it  might  be  difficult  to  form 
a  satisfactory  conclusion  upon  the  point  In  ques- 
tion from  this  circumstance  alone.  But  the 
further  fact  that  the  job  was  such  as  to  re- 
quire for  its  accomplishment  some  special  knowl- 
edge and  skill,  falling  within  *a  regular  inde- 
pendent  employment'  or  'disthict  calling*  which 
the  employee  followed  as  a  business,  would  raise 
some  probability  that  it  was  intended  to  leave 
tor  his  judgment,  to  be  exercised  on  his  own  re- 
sponsibility, the  means,  the  manner  of  using 
them,  and  all  the  details  of  the  work.  This 
prnbablUty  would  be  increased  by  the  additional 
fact  that  he  was  to  be  paid  for  it  a  'gross  sum  ;* 
and  still  further,  'if  he  used  his  own  tools  and 
assistants;'  and  still  further,  if  the  employer 
neither  had  nor  pretended  to  have  the  special 
knowledge  and  skill  required ;  and  might  become 
a  clear  belief,  if  It  also  appeared  that  during  the 
progress  of  the  work  he  did  not  in  fact,  though 
prt-sent,  give  any  directions  in  regard  to  them. 
These  and  other  like  circumstances  appearing 
in  different  cases  have  come  to  be  recognized  as 
indicia  of  the  character  of  a  contractor,  and 
have  been  gathered  up  by  courts  and  text  writ- 
ers into  definitions  to  distinguish  It  from  that 
of  a  servant.  No  one  perhaps  Is  essential  to  it 
or  conclusive  of  it,  but  they  all  tend  to  estab- 
lish the  one  fact  wjilch  is  decisive,  namely,  that 
as  to  the  act  in  question  the  employee  was  not 
subject  to  the  control  and  direction  of  the  em- 
ployer." 

In  a  Michigan  case  the  nature  of  the  employ- 
ment and  the  occupation  of  the  person  employed 
are  mentioned,  arguendo,  among  the  factors 
which  determine  the  nature  of  the  relation  be- 
tween the  parties  to  any  given  contract.  Moore 
V.  Sanborne  (1853)  2  Mich.  519,  59  Am.  Dec. 
209. 

In  fact  there  is  express  authority  for  the  rule 
that.  In  some  states  of  the  evidence  the  con- 
trary presumption  will  prevail  and  inure  to  the 
advantage  of  the  defendant. 

In  Welfare  v.  London,  B.  &  S.  C.  R.  Co. 
(1869)  L.  R.  4  Q.  B.  693,  38  L.  J.  Q.  B.  N.  S. 
241,  20  L.  T.  N.  S.  743,  17  Week.  Rep.  1065, 
where  a  person  was  injured  by  a  plank  which 
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profitable  to. cite  and  review  them.  Cases 
are  cited  to  show  (yet  there  are  cases  hold- 
ing a  contrary  view)  that  premises  upon 
which  an  independent  contractor  is  required 
to  labor  for  the  benefit  of  the  owner  must 
be  safe  for  the  purpose.  Other  cases  are 
cited  to  show  the  circumstances  under  which 
owners  of  land  were  held  responsible  for 
injuries  suffered  by  persons  going  upon  it 
at  the  owner's  invitation,  etc.  The  injury 
did  not  result  from  the  defective  condition 
of  appellant's  premises.  Therefore  no  such 
question  is  here  for  consideration. 

The  chief  contention  of  counsel  for  appel- 
lee is  that  the  relation  of  master  and  serv- 
ant existed  between  the  appellant  and  the 
intestate,  and  that  the  appellee  is  entitled 
to  recovet  upon  that  theory.     In  this  view 


the  court  below  concurred,  and  instructed 
the  jury  in  accordance  therewith.  Among 
other  instructions  the  court  told  the  jury 
that  it  was  the  duty  of  the  appellant  to  use 
ordinary  care  to  keep  the  rope  which  it 
furnished  Foley  &  Niman  in  a  sufficiently 
strong  and  safe  condition  for  the  purpose 
for  which  it  was  being  used.  As  the  un- 
contradicted testimony  shows,  the  rope  at 
the  time  it  was  delivered  to  Foley  &  Nunan 
was  new  and  reasonably  safe  for  the  pur- 
pose for  which  it  was  to  be  used.  The  real 
question  is.  Did  the  law  impose  upon  ap- 
pellant the  duty  to  keep  it  in  that  condition 
during  the  prosecution  of  the  work  under 
the  contract?  This  duty  was  not  imposed 
on  appellant  by  the  terms  of  the  contract, 
nor  was  it  by  law,  unless  the  relation  of 


was  let  fall  by  a  workmen  engaged  In  repairing 
the  roof  ot  a  railway  station,  Cockburn,  Ch  J., 
remarked  that  if  !t  were  necessary  to  determine 
the  question  whether  the  workmah  was  a  servant 
or  a  contractor,  the  court  would  have  to  con- 
alder  whether  the  case  was  imprcperiy  with- 
drawn from  the  jury  on  the  ground  that  the 
plaintiff  offered  no  evidence  to  show  that  the 
workman  was  a  servant  of  the  company,  and, 
after  adverting  to  the  general  principle  al- 
ready stated  in  the  text,  proceeded  thus:  "But 
In  the  case  of  work  of  this  description,  it  seems 
to  me  that  that  principle  would  not  apply,  be- 
cause it  is  a  matter  of  universal  knowledge  and 
experience  that  in  a  great  city  like  this  persons 
do  not  employ  their  own  servants  to  do  repairs 
to  the  roofs  of  their  houses  or  buildings;  they 
employ  a  builder  whose  particular  business  it  is 
to  do  It.  That  being  a  matter  of  universal  prac- 
tice, and  of  universal  and  common  knowledge, 
I  think  this  is  a  circumstance  which  the  Judge 
ought  to  take  into  account  in  determining 
whether  there  is  evidence  to  go  to  the  jury  or 
not ;  but  I  do  not  think  it  is  necessary  to  de- 
cide this  case  on  this  particular  point." 

In  order  to  charge  an  undertaker  with  liabil- 
ity for  the  negligence  of  the  driver  of  a  carriage 
fit  a  funeral  it  is  not  enough  to  show  that  the 
latter  was  engaged  by  the  former  to  furnish  and 
drive  the  carriage.  It  is  also  necessary  that 
some  specific  evidence  should  be  given  which 
tends  to  show  that  the  employer  had  the  right 
to  control  the  driver.  Boniface  v.  Relyea  (1868) 
6  Robt.  3ft7. 

Evidence  that  a  city  had  a  contract  with  the 
person  who  piled  lumber  on  a  street  for  the 
purchase  of  the  lumber  is  suflScIent  to  authorize 
a  charge  on  the  law  respecting  the  liability  of 
an  owner  to  third  persons  from  the  negligence 
of  an  independent  contractor  although  the  terms 
of  the  contract  do. not  appear,  since,  if  there 
is  anything  in  the  terms  of  the  contract  tending 
to  show  the  relation  of  master  and  servant  be- 
tween the  city  and  such  person,  the  party  as- 
serting that  such  was  their  relation  should 
offer  evidence  to  prove  it.  Bvansvllle  v.  Sen- 
henn  (1898)  151  Ind.  61,  41  L.  R.  A.  734,  51 
N.  B.  88,  Denying  rehearing  In  (1897)  151  Ind. 
42,  41  L.  R.  A.  728,  68  Am.  St.  Rep.  218,  47  N. 

E.  634. 

See  also  Woodward  v.  Peto  (1862)  3  Fost.  & 

F.  398,  as  stated  In  infra,  VI.  x. 
iio  L.  R.  A. 


VI.  Independence  of  contract  uaually  inferable 
where  it  is  for  the  performance  of  an 
entire  piece  of  work  at  a  specified  price. 

a..  In  general. 

The  adoption  of  the  conception  of  an  inde- 
pendent contractor,  as  it  has  been  explained  in 
^upra,  I.,  IV.,  may  be  said  to  entail,  as  a  nee* 
essary  consequence,  the  acceptance  of  the  doc- 
trine that,  where  the  substantial  eftect  of  the 
evidence  is  that  the  person  employed  was  en- 
gaged in  some  occupation  which  might  in  a 
reasonable  sense  be  described  as  distinct,  and 
that  he  undertook  to  execute  a  particular  piece 
of  work  for  a  specified  price,  calculated  with 
reference  to  the  quantity  of  work  actually  per- 
formed, it  is,  as  a  general  rule,  an  inference, 
in  point  of  law,  that  the  employer  did  not  intend 
to  exercise  any  control  over  the  work  while  it 
was  in  progress,  but  merely  reserved  the  right 
to  reject  the  results  produced  thereby. 

When  a  person  "enters  into  contract  with 
competent  contractors  doing  an  independent 
business,  who  agree  to  furnish  the  necessary 
materials  and  labor  and  make  the  entire  im- 
provement according  to  specifications  prepared 
in  advance,  for  a  lump  sum,  or  its  equivalent, 
they  are  not  the  servants  or  agents"  of  the 
contractee,  but  are  Independent  contractors.  Up- 
plngton  V.  New  York  (1901)  165  N.  Y.  222. 
53  L.  R.  A.  550,  59  N.  B.  91. 

Under  |  1799  of  the  French  Civil  Code  (which 
is  In  force  in  Quebec  and  Mauritius),  masons, 
carpenters,  locksmiths,  and  other  workmen  who 
make  contracts  by  the  Job  for  their  own  ac- 
count, are  deemed  to  be  contractors  for  the  kind 
of  work  they  undertake,  and  subject  to  the  rules 
prescribed  with  regard  to  that  class  of  em- 
ployees. 

The  decisions  which  illustrate  this  doctrine 
are  collected  under  the  following  headings. 

b.  PBrsons    engaged    in    construction    or   other 
work  on  raUwaps. 

In  Steel  v.  South-Eastern  R.  Co.  (1855)  16  C. 
B.  550.  there  was  evidence  to  show  that  the 
work  was  being  done  under  the  superintendence 
of  one  P,  the  defendant's  surveyor,  who  fur- 
nished the  plans ;  but  one  B,  the  foreman  of  one 
F,  a  bricklayer,  stated  that  the  work  was  done 
by  him  and  the  men  employed  by  him,  under  a 
contract  between  F  and  the  company.  Upon  his 
cross-examination,  the  witness  said  that  he  had 
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master  and  servant  existed  between  appel- 
lant and  the  intestate.  If  the  relation  of 
master  and  servant  existed,  then  the  duty 
was  imposed  to  furnish  a  rope  in  a  reason- 
ably safe  condition  for  the  purpose  intend- 
ed, and  so  maintain  it.  The  intestate  was 
neither  employed,  controlled,  nor  paid  by 
the  appellant.  It  had  neither  the  authority 
to  employ  him  to  work  in  the  shaft,  direct 
him  while  there,  or  to  discharge  him.  If 
he  had  been  the  servant  of  the  appellant,  he 
would  have  been  entirely  under  its  control 
and  direction.  In  Gooley  on  Torts,  pp.  531, 
632,  it  is  said:  "A  preliminary  remark  is 
essential  regarding  the  employment,  in  the 
law,  of  the  words  'master  and  servant.'  The 
common  understanding  of  the  words  and  the 
legal  understanding  is  not  the  same;   the 


latter  is  broader,  and  comprehends  some 
cases  in  which  the  parties  are  master  and 
servant  only  in  a  peculiar  sense  and  for 
certain  purposes, — perhaps  only  for  a  single 
purpose.  In  strictness,  a  servant  is  one 
who,  for  a  valuable  consideration,  engages 
in  the  service  of  another,  and  undertakes 
to  observe  his  directions  in  some  lawful 
business.  ...  It  could  not  at  all  de- 
pend on  whether  the  master  was  to  pay  any- 
thing, nor  whether  the  service  was  perma- 
nent or  temporary.  His  control  of  the  ac- 
tion of  the  other  is  the  important  circum- 
stance, and  the  particulars  of  his  arrange- 
ment are  immaterial."  The  court,  in  Mul- 
chey  V.  Methodist  Religious  8oc,  cited  by 
counsel  for  appellee,  said:  "The  plaintiff, 
not  being  employed,  controlled,  or  paid  by 


orders  from  P  to  go  on,  that  P  was  the  person 
who  told  him  what  to  do,  but  that  he  was  the 
responsible  person  to  determine  in  what  manner 
that  which  P  directed  him  to  do  should  be  car- 
ried out.  It  further  appeared  that  P  had  direct- 
ed the  witness  to  do  the  worlc  In  a  certain  man- 
ner, and  that  the  injury  resulted  from  the  worls- 
men  having  disobeyed  this  direction.  It  was 
held  that  the  trial  Judge  had  properly  directed 
a  nonsuit  on  the  ground  that  F  was  an  independ- 
ent c(mtractor. 

Provisions  in  a  contract,  which  show  that  a 
construction  company  was  to  survey  and  locate 
a  line,  procure  the  right  of  way,  build  the  road- 
bed, traclcs.  bridges,  side  tracks,  etc.,  and  equip 
the  same  with  engines  and  cars  in  accordance 
with  certain  specifications,  implies  a  condition 
of  things  which  necessarily  malces  the  construc- 
tion company  an  Independent  contractor,  so 
far  as  the  provisions  of  the  contract  furnish  a 
rule  for  classification.  St.  I^uls,  Ft.  S.  &  W. 
R.  Co.  V.  Willis  (1888)  38  Kan.  330,  16  Pac. 
728. 

A  person  who  contracts  to  build  the  roadbed 
of  a  railway,  ready  for  the  superstructure,  ac- 
cording to  the  terms  of  the  agreement,  and  de- 
liver It  over  on  a  certain  date,  and  who  in  doing 
the  work  employs  his  own  hands  and  teams  and 
furnishes  his  own  materials,  implements,  and 
tools.  Is  prima  facie  an  independent  contractor. 
McKlnley  v.  Chicago,  S.  F.  &  C.  R,  Co.  (1890) 
40  Mo.  App.  449. 

The  inference  that  a  railway  company  intend- 
ed to  reserve  the  right  of  controlling  the  con- 
struction trains  of  a  contractor  who  agreed  to 
lay  its  track  at  the  rate  of  a  certain  number  of 
miles  per  month  cannot  be  drawn  from  a  pro- 
vision that  the  company  is  "to  furnish  all  motive 
power  and  cars,  and  operate  the  construction 
trains."  Miller  v.  Mhmesota  &  N.  W.  R.  Co. 
(1888)  70  Iowa,  655,  14  Am.  St.  Rep.  258,  39 
N.  W.  188.  The  court  observed  that  the  word 
"operate"  was,  as  the  general  tenor  of  the-  con- 
tract showed,  not  used  in  the  general  sense  com- 
mon to  all  the  acts  necessary  to  the  use  of  a 
railroad  by  moving  trains  over  it,  but  in  the 
restricted  sense  that  the  necessary  force  was 
to  be  furnished  to  move  the  train  over  the  road 
at  such  times  as  directed  by  the  contractors. 

A  person  employed  by  a  railroad  company  to 
pump  water  out  of  an  excavation  by  means  of 
a  portable  steam  engine  is  an  Independent  con- 
tractor, where  neither  the  company  nor  any  of 
its  employees  has  the  right  to  operate  the  en- 
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gine,  or  to  interfere  In  the  manner  of  its  oper- 
ation, or  to  direct  the  owner  how  or  when  it 
shall  be  operated,  and  the  only  right  the  com- 
pany has  in  respect  to  the  matter  is  to  require 
the  owner  of  the  engine  to  accomplish  the  end 
of  keeping  the  water  down  to  a  certain  level. 
Wabash,  St.  L.  &  P.  R.  Co.  v.  Farver  (1887) 
111  Ind.  105,  00  Am.  Rep.  096,  12  N.  E.  296. 

A  man  who  undertakes  for  a  lump  sum  to 
repair  a  wharf  belonging  to  a  railway  company, 
and  who  is  not  controlled  or  interfered  with 
while  the  work  is  In  progress.  Is  an  Independent 
contractor.  Brunswick  Grocery  Co.  v.  BruuH- 
wick  &  W.  R.  Co.  (1898)  106  Ga.  270,  71  Am. 
St.  Rep.  249.  32  S.  E.  92. 

So  also  is  a  man  who  undertakes  to  supply, 
at  a  stipulated  price  per  cord,  the  wood  which 
a  railway  company  requires  for  fuel.  Leavitt 
V.  Bangor  &  A.  R.  Co.  (1897)  89  Me.  509,  36  L. 
R.  A.  382,  36  Atl.  998. 

See  also  the  cases  cited  in  infra,  IX. 

c.  Persons  toho  undertake  the  construction  of 
entire  huildings  or  specific  portionss  there- 
of. 

A  person  with  whom  a  contract  Is  made  for 
the  erection  of  an  entire  building,  and  to  whom 
the  premises  are  surrendered  for  that  purpose, 
is  an  independent  contractor.  Scammon  v.  Chi- 
cago (1861)  25  ill.  424.  79  Am.  Dec.  334.  The 
court  said :  "Were  those  contractors  the  serv- 
ants of  the  owners?  That  they  are  not,  seems 
to  us  apparent.  They  were  not  bound  to  perform 
the  labor  under  the  direction  of  the  owners  or 
their  agents,  but  under  their  contract.  It  was 
not  to  them  that  the  contractors  looked  for 
directions,  but  to  the  agreement.  They  were 
bound  to  furnish  the  materials  and  labor,  and 
complete  the  building  within  a  given  time ;  and 
the  owners  had  no  right  to  control  the  selection 
of  the  materials,  or  direct  when  the  work  should 
be  performed,  but  only  to  look  to  their  contract 
for  its  performance  in  pursuance  to  its  terms, 
conditions,  and  specifications.** 

One  having  an  entire  contract  to  erect  a 
iMiildlng  according  to  the  plans  and  specifica- 
tions furnished  to  him  by  the  owner,  who  has 
nothing  to  do  with  the  work,  employment,  pay- 
ment, or  hiring  of  the  hands,  is  an  independent 
contractor.  Crenshaw  v.  Ullman  (1803)  113 
Mo.  633,  20  S.  W.  1077 ;  Wiese  v.  Remme  (1897) 
140  Mo.  289,  41  S.  W.  797. 

One  who  contracts  to  build  a  house,  and  an- 
dertakes  to  furnish  the  materials,  make  the  ex- 
cavation, build  the  walls  of  the  foundation,  put 
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the  defendants,  would  seem  not  to  be  their 
servant,  so  that  they  would  be  liable  for 
his  acts,  or  their  liability  to  him  be  governed 
by  the  rules  applicable  as  between  master 
and  servant.  Johnson  v.  Boston,  118  Mass. 
114.*'  In  Robinson  v.  Webb,  11  Bush,  465, 
the  court  quotes  with  approval  a  definition 
of  "master"  as  follows:  "He  is  to  be 
deemed  the  master  who  has  the  superior 
choice,  control,  and  direction  of  the  servant, 
and  whose  will  the  servant  represents,  not 
merely  in  the  ultimate  result  of  his  work, 
but  in  all  its  details."  It  appeared  in  that 
case  that  the  owner  of  a  lot  of  ground  con- 
tracted with  a  builder  that  the  latter  fur- 
nish all  the  materials  and  labor,  and  should 
erect  thereon  a  building  for  a  fixed  price,  to 
be  done  under  the  supervision  of  an  archi- 


tect. The  court  held  that  it  was  an  in- 
dependent employment,  in  which  the  re- 
lation of  master  and  servant  did  not  ex- 
ist. 

The  court  concludes  that  the  relation  of 
master  and  servant  did  not  exist  between 
appellant  and  Foley  &  Nunan,  or  between  it 
and  the  intestate,  and  that  it  was  not  un- 
der a  duty  to  look  after  the  rope  and  keep 
it  in  a  reasonably  safe  condition.  If  anyone 
was  guilty  of  actionable  negligence,  Foley  & 
Nunan  were,  in  using  the  rope  after  it  got 
in  an  unsafe  condition.  Suppose  a  pick 
and  shovel  which  appellant  had  furnished 
them  had  become  unsafe  for  use  after  they 
had  commenced  using  it,  and  in  consequence 
thereof  one  of  their  employees  had  been  in- 
jured;  would  the  appellant  have  been  re- 


up  the  building,  and  complete  the  work,  replac- 
ing the  plank  removed  from  the  sidewalk,  etc., 
within  a  specified  time,  and  In  a  specified  man- 
ner, and  for  a  stipulated  compensation,  is  an 
independent  contractor.  Clark  v.  Fry  (1858)  8 
Ohio  St.  358,  72  Am.  Dec.  590. 

The  plaintifT  and  defendant  being  owners  of 
adjoining  lots,  the  latter  built  a  wall  upon  his 
lot,  along  the  boundary  line  between  them ;  the 
same  being  constructed  for  him  by  D  and  C  un- 
der a  written  contract,  at  a  specified  price  cal- 
culated with  reference  to  the  quantity  of  work 
done.  The  defendant  furnished  the  materials 
only,  but  employed  no  workmen  and  exercised  no 
control  over  them.  Held,  that  the  relation  of 
master  and  servant,  or  principal  and  agent,  did 
not  exist  between  the  defendant  and  those  by 
whom  the  wall  was  constructed.  Benedict  v. 
Martin  (1862)  36  Barb.  288  (error  to  exclude 
from  the  consideration  of  the  Jury  the  question 
whether  the  action  was  not  barred  on  this 
ground). 

One  engaged  in  the  construction  of  a  building, 
who  employs  and  pays  the  laborers  himself, 
without  being  under  the  control  of  the  owner  of 
the  building,  is  an  independent  contractor, 
though  he  Is  to  be  paid  a  percentage  on  the  cost 
of  erectlcii.  Whitney  &  S.  Co.  v.  0*Rourke 
(1898)  172  111.  177.  50  N.  E.  242. 

A  contract  couched  in  the  following  terms  was 
held  to  Indicate  on  Its  face  that  the  employer 
did  not.  In  any  respect,  retain  control  of  the 
work  as  to  the  method,  time,  or  place  of  its  exe- 
cution, but  only  as  to  the  result  accomplished : 
We  will  pay  you  $3.60  per  ton  for  the  erection 
of  the  structural  ironwork,  not  including  stairs, 
on  our  order  No.  131  for  Gluck  Brewing  Com- 
pany, you  to  erect  the  same  in  a  satisfactory 
manner,  according  to  plans,  to  bolt  all  lintels 
together  as  required,  and  paint  all  material  one 
coat,  when  not  already  painted.  It  is  under- 
stood that  you  are  not  to  take  the  material  from 
the  place  where  it  is  now  piled.  You  are  to 
make  out  your  pay  rolls,  and  we  will  pay  the 
same  on  regular  pay  days  at  the  ofllce.  If  you 
want  to  discharge  a  man,  we  will  pay  him  on 
presentation  of  regular  discharge  slip  by  you. 
It  Is  understood  that  we  are  to  furnish  all 
tools  and  paints.  Klages  v.  GIllette-Herzog  Mfg. 
Co.  (1902)  86  Minn.  458,  70  N.  W.  1116.  But 
from  a  conslderstion  of  all  the  evidence  sur- 
ronndlng  the  making  of  the  contract  the  court 
was  of  the  ophiion  that  It  did  not  conclusively 
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appear  that  the  true  relations  of  the  parties 
were  defined  by  the  writing. 

The  employment  is  Independent,  where  a 
landowner  agreed  with  one  person  for  the  en- 
tire gi-anlte  material  needed  for  a  building,  and 
with  another  person  for  the  rest  of  the  material 
and  for  work  necessary  to  complete  the  build- 
ing and  structures  required,  and  had  nothing  to 
do  in  respect  to  the  work,  except  to  see  that  It 
was  done  according  to  the  terms  of  the  contract. 
Martin  v.  Tribune  Asso.  (1883)  30  Ilun.  391. 

A  corporation  owning  a  lot  entered  Into  a  con- 
tract for  the  erection  of  a  building  thereon,  by 
the  terms  of  which  one  D  agreed  to  "take  entire 
charge  of  all  the  work,  ...  to  make  all 
contracts  for  the  various  departments  of  work 
required,  ...  to  see  that  the  contracts 
entered  Into  are  honestly  and  faithfully  kept,** 
to  be  ^'responsible  for  all  loss  or  damage  from 
accidents  during  the  construction  of  the  build- 
ing,** and  to  take  all  proper  precautions  for  the 
avoidance  of  such  accidents.  Through  D  the 
corporation  thereafter  made  a  contract  contain- 
ing similar  covenants  of  indemnity  with  sub- 
contractor named  W,  for  the  mason  work  and 
scaffolding,  and  with  a  large  number  of  other 
contractors  for  all  the  other  work  upon  the 
building.  Discussing  the  contention  that  an  in- 
jury caused  by  the  negligence  of  one  of  the 
workmen  was  Imputable  to  the  corpoi^atlon,  be- 
cause It  was  the  owner  of  the  premises,  the 
court  said:  "The  evidence  shows  that  It  had 
made  contracts  with  other  parties  for  the  en- 
tire construction  of  the  building.  D,  by  the 
terms  of  his  contract,  was  not  the  agent  of  the 
society  in  the  construction  of  the  building,  but 
an  independent  contractor  within  the  meaning 
of  the  authorities,  and  the  society  had  no  con- 
trol over  the  details  of  the  work,  or  over  the 
workmen  employed  in  the  building,  the  erection 
of  which  it  had  surrendered  to  D  and  the  other 
contractors.**  Wolf  v.  American  Tract  Soc. 
(1898)  25  App.  Div.  98.  49  N.  Y.  Supp.  236. 

D,  being  the  owner  of  a  city  lot,  employed  R 
to  draw  plans  and  superintend  the  erection  of  a 
building  thereon.  R  drew  a  plan,  to  which  D 
assented.  He  paid  R  a  commission  on  the  value 
of  the  building,  R  having  no  Interest  other  than 
to  have  the  work  done  well.  D  paid  for  the 
materials  and  the  bills  for  all  the  workmen 
upon  orders  from  R.  R  employed  T,  a  master 
bricklayer,  and  two  carpenters;  T  employed 
the  Journeymen  bricklayers  and  hod  carriers, 
lleid,  that  R  and  T  occupied  the  position  of  in- 
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sponsible  therefor?  We  think  not.  Nei- 
ther is  it  any  more  responsible  in  the  case 
at  bar  than  it  would  have  been  in  the  sup- 
posed case.  The  undisputed  facts  show  that 
the  negligent  act  (if  such  there  was)  did 
not  consist  in  furnishing  an  insufficient  or 
defective  rope,  but  in  allowing  it  to  become 
so  by  those  to  whom  it  was  furnished, — the 
intestate's  employers,  between  whom  the  re- 
lation of  master  and  servant  existed.  With- 
out passing  upon  the  question  (it  not  being 
before  us)  as  to  whether  or  not  the  appel- 
lant would  have  been  responsible  had  it  fur- 
nished a  defective  rope,  and  the  intestate 


had  been  killed  in  consequence  thereof,  it  is 
sufficient  to  say  that,  as  there  was  no  evi- 
dence to  show  that  it  was  defective  when  it 
was  delivered  to  Foley  &  Nunan,  and,  fur- 
ther, as  the  relation  of  master  and  servant 
did  not  exist  between  appellant  and  intes- 
tate no  duty  rested  on  it  to  see  that  the  rope 
continued  safe  for  use  in  the  shaft,  the  court 
should  have  given  the  jury  peremptory  in- 
structions to  find  for  the  appellant. 

The  judgment  is  reversed  for  proceedings 
consistent  with  this  opinion. 

Petition  for  rehearing  overruled. 


dependent  contractors.     Deford  v.  State  (1868) 
30  Md.  170. 

A  wife  authorized  her  husband  to  have  a 
house  erected  for  her  on  her  separate  property. 
The  husband  let  the  contract  for  brickwork  to 
a  contractor  for  a  stated  cousideratlon ;  "said 
work  to  be  done  In  a  workmanlike  manner."  He 
assumed  no  control  over  the  employees  of  the 
contractor  or  the  method  of  construction.  He 
paid  the  contractor,  and  not  his  employees. 
Held,  that  the  husband  and  wife  were  not  lia- 
ble for  injuries  received  by  a  boy  employed  by 
the  contractor  to  work  on  the  house.  Simonton 
V.  Perry  (1901 ;  Tex.  Cfv.  App.)  62  S.  W.  1090. 

A  person  who  contracts  to  put  up  and  deliver 
to  the  owner  of  a  building  an  elevator,  fully 
completed  and  In  working  order,  for  a  specified 
sum  and  according  to  written  specIflcatIon8,Is  an 
Independent  contractor.  Long  v.  Moon  (1891) 
lOT  Mo.  334,  17  S.  W.  810. 

A  contract  under  which  the  contractor  exer- 
cised exclusive  control  and  direction  over  the 
digging  of  the  cellar  of  a  house,  the  erection  of 
the  walls  around  it,  together  with  tbe  passage- 
ways Into  the  same,  and  over  the  erection  of  the 
entire  building,  created  an  independent  employ- 
ment. Ryan  v.  Curran  (1878)  64  Ind.  345,  31 
Am.  Rep.  123. 

The  evidence  showed  that  a  firm  doing  busi- 
ness under  the  name  of  H  &  M  were  contractors 
engaged  in  jobs  of  the  same  kind  as  that  which 
they  were  doing  when  the  accident  occurred ; 
that  they  had  undertaken  to  excavate  for  the 
foundations  of  a  building  for  one  R ;  that  they 
were  to  be  paid  a  percentage  upon  the  cost  of 
the  labor ;  that  they  employed  and  paid  all  la- 
borers themselves ;  that  they  alone  exercised 
supervision  of  the  work ;  that  plaintiff  was  em- 
ployed by  them  as  a  day  laborer  about  the  work 
at  the  time  he  received  the  Injury  complained 
of.  It  did  not  appear  that  after  the  making  of 
his  agreement  with  M  &  H,  R  had  any  conncc 
tion  whatever  with  the  excavation  which  was 
being  done,  further  than  to  pay  them  the  stip- 
ulated price  when  the  work  was  finished.  Held, 
that  R  wus  not  liable  for  the  negligence  of  M  & 
H.     Hale  v.  Johnson  (1875)  80  111.  185. 

One  under  contract  with  the  owner  of  prem- 
ises to  erect  a  wall  thereon  at  a  specified  price 
per  1,000  brick  Is  not  a  servant  of  a  corpora- 
tion of  which  the  owner  is  an  oflBcer,  and  which 
is  in  possession  of  the  premises  and  also  of  the 
adjoining  premises,  so  as  to  Impose  the  duty  of 
a  master  upon  It  In  respect  to  protecting  him 
from  Injury  from  Its  machinery.  Horton  v. 
Vulcan  Iron  Works  Co.  (1897)  13  App.  Dlv. 
508.  43  N.  T.  Supp.  699. 

One  employed  to  do  the  woodwork  on  dry 
kilns,  under  a  contract  providing  that  the  own- 
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er  shall  furnish  the  materials,  and  that  the  con- 
tractor shall  employ  the  labor,  and  superintend 
the  same,  and  erect  the  buildings  according  to 
certain  plans,  and  receive  a  per  diem  for  him- 
self and  each  of  his  employees,  is  an  Independ- 
ent contractor.  Emmerson  v.  Fay  (1896)  94 
Va.  60.  26  S.  E.  386. 

An  artisan  who  makes  a  contract  to  trim  the 
stone  front  of  a  building  for  a  lump  sum  is  an 
independent  contractor.  Matthes  v.  Kerrigan 
(1886)  21  Jones  &  S.  431  (plaintiff,  who  was 
injured  by  the  fall  of  a  scaffold  which  had  been 
hung  by  a  gang  of  painters,  and  which  he  used 
by  defendant's  permission,  held  not  entitled  to 
maintain  an  action  on  the  theory  that  he  was  a 
servant  of  the  defendant). 

Where  a  carpenter  engaged  in  bulldliig  a 
house  on  his  own  lot  contracts  with  a  firm  of 
brick  masons  to  do  all  the  brickwork,  such  firm 
employing  the  necessary  labor,  the  brick  masons 
are  independent  contractors.     Richmond  v.  Sit- 

TEBDING. 

A  landowner  is  not  liable  for  the  negligence 
of  a  person  who  agrees  to  do  all  the  necessary 
excavation  and  all  the  masons'  and  bricklayers* 
work  required  In  the  construction  of  a  building 
on  his  property,  and  who,  under  the  contract,  is 
to  have  the  care  of  the  building  and  whatsoever 
belongs  thereto  during  the  process  and  until 
completion.  Alien  v.  Wlllard  (1868)  57  Pa. 
374. 

A  man  who  makes  a  special  contract  to  put 
up  the  Iron  front  of  a  building  for  a  lump  sum, 
which  he  is  to  receive  when  the  job  Is  completed. 
Is  an  independent  contractor.  Peyton  v.  Rich- 
ards (1856  J  11  La.  Ann.  62. 

That  a  mason  was  an  Independent  contractor 
has  been  held  to  be  a  proper  Inference,  where 
the  evidence  was  that  the  mason  was  employed 
in  a  single  transaction  at  a  specified  price  for 
the  Job;  that  by  the  terms  of  the  contract  he 
was  to  accomplish  a  certain  result,  the  choice 
of  means  and  methods  and  details  being  left 
wholly  to  him ;  that  he  was  employed  as  a  me- 
chanic In  a  regular  business  recognized  as  a 
distinct  trade,  requiring  skill  and  experience; 
that  his  duty  was  to  conform  himself  to  the 
terms  of  the  contract ;  and  that  he  was  not  sub- 
ject to  the  Immediate  direction  and  control  of 
his  employers.  Lawrence  v.  Shipman  (1873) 
39  Conn.  586. 

Where  a  witness  in  answer  to  the  question: 
"Was  the  building  erected  by  the  defendant  com- 
pany ;  was  It  erected  for  them  T*  said,  "It  was 
erected  for  them,'' — It  was  held  that  the  lan- 
guage, although  equivocal,  was  such  that  a  Jury 
would  be  warranted  In  inferring  that  the  persons 
constructing  the  building  were  Independent  con- 
tractors, and  that  a  charge  by  which  they  were 
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told  that  they  were  "not  to  ivresume,  In  the  ab- 
sence of  all  evidence  on  the  point,  that  the 
'building  was  being  erected  under  a  contract,*' 
was  erroneous.  Tralrle  State  Loan  &  T.  Co.  v. 
Dolg  (1873)  70  111.  52. 

■d.  Persons  engaged  tq,  execute  repairs  or  im- 
provements on  a  building. 

"As  a  general  rule,  where  a  person  is  employed 
to  perform  a  certain  kind  of  work,  in  the  na- 
ture of  repairs  or  Improvements  to  a  building, 
"by  the  owner  thereof,  which  requires  the  exercise 
•of  skill  and  judgment  as  a  mechanic,  the  execu- 
tion of  which  is  left  entirely  to  his  discretion, 
with  no  restriction  as  to  its  exercise,  and  no  lim- 
itation as  to  the  authority  conferred  in  respect 
to  the  same,  and  no  provision  is  especially  made 
tLB  to  the  time  in  which  the  work  is  to  be  done, 
•or  as  to  the  payment  for  the  services  rendered, 
and  the  compensation  is  dependent  upon  the  val- 
«e  thereof, — such  person  does  not  occupy  the  re 
lation  of  a  servant  under  the  control  of  the 
master,  .  .  .  and  the  owner  is  not  liable 
for  his  acts  or  the  acts  of  his  workmen  who  are 
negligent  and  the  cause  of  hijury  to  another." 
Hexamer  v.  Webb  (1886)  101  N.  Y.  377.  54  Am. 
Kep.  703,  4  N.  B.  755. 

Plaintiff  and  defendant  occupied  buildings 
which  were  separated  by  a  passageway  ab'ut  6 
<eet  wide,  the  dividing  line  of  the  properties  be- 
■'ng  In  the  center  of  the  way.  Water  ran 
through  the  wall  of  defendant's  building  into  the 
■cellar,  and  it  employed  a  man  to  repair  the  wall. 
The  one  so  employed  sent  his  workmen,  who 
dug  up  the  ground  in  the  passageway,  and  left 
It  so  piled  that,  when  a  storm  occurred,  water 
was  turned  into  plaintiff's  cellar.  In  answer  to 
the  contention  of  the  defendant  that  S.  the  per- 
son employed,  was  a  contractor,  the  auditor  re- 
ported as  follows :  "I  do  not  And  that  said  S 
made  any  contract  with  the  defendant  to  stop 
the  water  from  running  into  its  cellar,  but  1 
Und  that  said  S  did  the  work  under  a  general 
•employment,  and  was  to  receive  a  reasonable 
•compensation  therefor."  The  following  sen- 
tence also  formed  part  of  the  report :  "It  did 
not  appear  that  the  defendant  gave  any  direc- 
tions about  the  work  done  by  G,  but  l«ft  the 
method  of  doing  the  work  and  stopping  the  leak 
to  his  Judgment."  Commenting  upon  this  re- 
port, the  court  said.  "The  language  of  the 
auditor,  when  he  says :  'I  do  not  find  that  said 
fi  made  any  contract  with  the  defendant  to  stop 
the  water  from  running  into  its  cellar,'  would 
fleem  to  mean  'no  contract  in  writing.'  But  this 
Is  not  important.  There  was  clearly  a  verbal 
•contract  either  to  stop  the  water  from  running 
Into  the  cellar,  or  to  try  to  stop  it, — and  it  Is 
Immaterial  which, — for  which  S  was  to  have  a 
reasonable  compensation.  In  carrying  out  this 
contract  the  plaintiff  was  injured  by  the  negli- 
gence of  the  servants  of  S,  who  were  hired  by 
his  representative,  G.  The  defendant  neither 
hired  these  servants  nor  was  under  any  obliga- 
tion to  pay  them.  It  exercised  no  control  over 
them,  nor,  so  far  as  appears,  had  any  right  to 
•exercise  such  control.  The  method  and  manner 
of  doing  the  work  was  left  entirely  to  the  skill 
and  Judgment  of  S,  who  on  the  facts  found  does 
not  appear  not  to  have  been  an  independent  con- 
tractor." Dutton  V.  Amesbury  Nat.  Bank 
(1902)  181  Mass.  154,  63  N.  B.  405. 

Where  a  superintendent  chosen  by  a  school 
•district  to  superintend  certain  improvements  in 
£L  schoolhouse  is  only  authorized  to  direct  the 
person  employed  in  respect  to  the  manner  in 
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which  the  work  is  to  be  executed,  the  latter  is 
an  independent  contractor.  School  District  v. 
Fuess  (1881)  08  Pa.  600,  42  Am.  Rep.  627. 

The  following  employees  have  been  held  to  be 
Independent  contractors : 

A  gas  fitter  who  takes  a  subcontract  under  a 
person  who  has  contracted  to  make  certain  al- 
terations in  a  building.  Rapson  v.  C^bitt 
(1842)  0  Mees.  &  W.  710,  Car.  &  M.  64,  6  Jur. 
606,  11  L.  J.  Bxch.  N.  S.  271. 

A  plumber  employed  to  execute  the  entire  Jub 
of  repairing  a  cistern  in  a  house.  Blake  v. 
Wooir  [1898]  2  Q.  B.  426. 

A  man  who  makes  a  contract  with  his  em- 
ployer to  furnish  all  the  material,  and  do  all 
the  work,  and  to  complete  certain  specific  alter- 
ations and  Improvements,  to  the  satisfaction  of 
the  defendant,  for  a  fixed  and  certain  sum  to  be 
paid  to  him.  Conners  v.  Hennessey  (1873)  112 
Mass.  06. 

A  plumber,  where  he  is  left  to  exercise  his 
own  discretion.  Bums  v.  McDonald  (1894)  57 
Mo.  App.  599. 

A  plumber  who  has  a  right  to  send,  and  does 
send,  a  subordinate  to  do  the  stipulated  work. 
Bennett  v,  Truebody  (1885)  66  Cal.  509,  56  Am. 
Rep.  117,  6  Pac.  329. 

One  who  contracts  to  do  the  plaster  work  for 
a  person  who  has  taken  a  contract  to  execute 
certain  alterations  in  a  building.  M'Lean  v. 
Russell  (1850)  12  Sc.  Sess.  Cas.  2d  series,  887, 
22  Sc.  Jur.  394. 

A  scaffold  builder  employed  by  a  painter  to 
construct  a  scaffold  for  the  use  of  his  servants. 
Devlin  v.  Smith  (1882)  89  N.  Y.  470,  42  Am. 
Rep.  311. 

See  also  Welfare  v.  London,  B.  &  S.  C.  R.  Co. 
(1869)  L.  R.  4  Q.  B.  696,  38  L.  J.  Q.  B.  N.  S. 
241,  20  L.  T.  N.  S.  743,  17  Week.  Rep.  1065, 
cited,  supra,  V. 

A  mere  contract  to  do  certain  work  in  repair- 
ing a  house  for  a  stipulated  price,  does  not  cre- 
ate the  relation  of  master  and  servant  so  as  to 
relieve  the  personal  representative  of  the  one 
for  whom  the  work  was  done,  from  liability  for 
work  performed  after  his  death,  even  though  the 
house  is  specifically  devised  and  the  personal 
representative  has  no  interest  therein.  Russell 
V.  Buckhout  (1895)  87  Hun,  46,  34  N.  Y.  Supp. 
271.  Dykman,  J.,  dissented  on  the  ground  that 
the  contract  was  dissolved  by  the  death  of  the 
contractee  (Lacy  v.  Getman  [1890]  119  N.  Y. 
112,  6  L.  R.  A.  728,  16  Am.  St.  Rep.  806,  23  N. 
B.  452),  and  that  the  admlnistratlx  was  liable 
only  for  the  amount  due  when  that  death  oc- 
curred. 

e.  Architects. 

As  building  operations  are  ordinarily  con- 
ducted, the  architect  acts  as  the  agent  and  rep- 
resentative of  the  person  for  whom  the  work  is 
being  done.  See,  for  example,  Campbell  v.  Luns- 
ford  (1887)  83  Ala.  512,  3  So.  522 ;  Schwartz  v. 
Gilmore  (1867)  45  111.  455,  92  Am.  Dec. 
227;  Slater  v.  Mersereau  (1876)  64  N. 
Y.  138;  Rldgeway  v.  Downing  Co.  (1900) 
109  Ga.  591,  34  S.  B.  1028;  School 
District  V.  Fuess  (1881)  98  Pa.  600,  42 
Am.  Rep.  627.  But  he  Is  an  Independent  con- 
tractor If  he  merely  prepares  the  plans  and  spec- 
ifications fur  the  work,  and  does  not  afterwards 
supervise  Its  execution  on  behalf  of  his  employ- 
er. Pitcher  V.  Lennon  (1896)  12  App.  Div.  356, 
42  N.  Y.  Supp.  156;  Burke  v.  Ireland  (1901) 
166  N.  Y.  305,  59  N.  E.  914.  In  the  Judgment 
of  the  supreme  court  in  the  last-cited  case  (see 
30 
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(1898)  26  App.  DiT.  487.  50  N.  Y.  Supp.  360 
(1000)  47  App.  Div.  428,  82  N.  Y.  Supp.  453 » 
the  architect  was  assumed  to  be  the  aeent  of 
the  owner,  but  it  was  lield  that  he  had  exceeded 
his  authority  in  modifying  the  plans  and  speH- 
fications  without  the  assent  of  the  owner.  Still 
more  is  be  to  be  considered  an  Independ 
ent  contractor,  where  he  undertalces  to  execute 
the  entire  worlc  an  well  as  to  draw  up  the  neces 
sary  plans.  Boswell  v.  Laird  (1857)  8  Cai.  469, 
68  Am.  Dec.  345. 

f.  Persons  doing  work  on  bridges. 

That  tbe  nef^iiirence  of  a  company  employed  to 
replace  a  broken  shoe  on  a  city  bridge  was  not 
imputable  to  the  city  was  held  to  be  a  necessary 
inference,  where  the  only  evidence  of  any  action 
on  the  part  of  tbe  defendant  was,  that  one  of 
its  aldermen,  who  was  a  memlier  of  its  street 
committee,  directed  the  company  to  have  new 
and  heavier  shoes  cast  and  placed  under  the 
bridge ;  and  It  was  not  shown  that  any  direc 
tions  were  given  as  to  the  manner  In  which  tbe 
work  was  to  be  d  ne,  as  to  the  persons  who 
should  be  employed  to  do  it,  as  to  the  means  to 
be  used  in  removing  the  old  shoes  and  replacing 
them  with  the  new  onen.  or  as  to  the  manner  in 
which  the  bridge  should  be  supported  while  this 
was  done.  Wood  v.  Watertown  (1890)  58  Hun, 
298.  11  N.  Y.  Supp.  864. 

This  case  was  recently  cited  In  Scanlon  v. 
Watertown  (1897)  14  App.  Div.  1,  43  N.  Y. 
Supp.  618,  as  being  a  correct  application  of  the 
general  rule. 

g.  Persons  engaged  in  other  kinds  of  construc- 
tion work. 

The  Independence  of  the  contract  Is  inferable, 
where  the  person  employed  undertakes  to  per- 
form tbe  work  <  t  diverting  a  creek  at  a  certain 
price,  according  to  the  employer's  plans  and  to 
the  satisfaction  ot  hSs  engineer ;  to  provide  ma- 
chinery and  materials,  pay  wages,  give  personal 
attendance,  recompense  landowners  frr  injuries 
done  by  his  neglect  or  mismanagement,  and  In- 
demnify the  employee  from  action  in  resp'^ct 
thereof.  Alien  v.  Ilayward  (1845)  7  Q.  B.  060. 
4  Bng.  Ry.  &  C.  Cas.  104,  15  L.  J.  Q.  B.  N.  S. 
99,  10  Jur.  02. 

A  person  who  agrees  to  construct  a  dam  by 
such  methods  as  he  may  think  proper  or  ex- 
pedient is  an  Independent  contractor.  Boswell 
v.  I^ird  (18r)7)  8  C'al.  460.  68  Am.  Dec.  345. 

One  who  contracts  with  a  city  to  excavate  a 
reservoir  and  do  the  preliminary  work,  using  his 
own  men.  teams,  and  material,  and  adopting  his 
own  meth  d  of  doing  the  work,  without  inter- 
ference or  the  right  to  interfere  on  the  part  of 
the  city,  is  an  ludependeut  contractor.  Groes- 
beck  V.  riuson  (189U)  21  Tex.  Civ.  App.  44,  50 
8.   W.  620. 

h.  Persons  undertaking  various  kinds  of  tcork 
on  highways, 

A  contr.ictor  who  has  undertaken  to  excavate 
a  sewer  for  a  city,  and.  though  directed  by  the 
city  officers  to  perform  It,  Is  doing  it  with  work- 
men employee?  by  himself,  without  interference 
from  the  city  officers  as  to  the  manner  or  de 
tails  of  the  w«  rk.  Is  an  independent  contractor. 
Charlock  v.  Freel  (1891)  125  N.  Y.  357,  20  N. 
E.  262.  Affirming  (1SS8)  50  Ilun,  395,  3  N.  Y. 
Supp.  226. 

A,  having  obtained  a  license  from  the  borough 
authoritier*  to  lay  a  water-pipe  in  a  street,  con- 
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tracted  with  B,  for  a  specified  sum,  to  dig  a 
ditch  in  a  borough  street,  and  lay  the  pipe,  A  to 
furnish  the  pipe  and  boxing,  but  to  have  no 
further  connection  with  the  work.  In  an  action 
against  A  to  recover  damages  for  an  Injury 
caused  by  B's  negligence  in  leaving  the  ditch 
unprotected,  it  was  held  that  B  was  an  Inde- 
pendent contractor.  Sm'ith  v.  Simmons  (1883) 
103  I'a.  32,  49  Am.  Rep.   113. 

A  pers  n  who  agrees  to  provide  the  materials 
and  construct  a  sidewalk  In  front  of  the  prem- 
ises of  an  employer,  who  retains  no  power  to 
direct  the  manner  or  means  of  doing  the  work. 
Is  an  independent  contractor.  Independence  t. 
Slack   (1895)   134  Mo.  66,  34  S.  W.  1004. 

That  the  contract  was  an  Independent  one 
was  held  in  a  case  where  a  firm  engaged  in  work 
of  that  description  agreed  to  lay  a  granite  pave- 
ment for  the  defendant.  Schwelckhardt  v.  St. 
Louis  (1876)  2  Mo.  App.  571. 

A  person  who  undertakes  for  a  specific  sum  to 
repair  a  highway  is  an  Independent  contractor. 
Shute  V.  Princeton  Twp.  (1894)  58  Minn.  337. 
r»9  N.  W.  1050. 

The  plaintlft,  a  stone  mason,  contracted  with 
the  selectmen  of  the  town  of  Vernon  to  widen  a 
certain  highway  in  the  town,  by  removing  out 
of  it  a  certain  ledge  of  rocks,  for  which  services 
they  stipulated  to  pay  him  a  certain  amount  of 
mouey.  The  stones  were  to  be  his  except  so  far 
as  they  might  be  wanted  to  build  and  complete 
a  wall  by  the  wayside.  A  few  months  after- 
wards the  plaintiff  and  his  men  got  out  a  quan- 
tity of  the  stones  by  blasting.  These  stones  be- 
ing In  his  way  and  obstructing  the  work,  he 
found  it  necessary  to  remove  them,  for  which 
purpose,  as  well  as  to  get  a  Job  as  a  mason,  he 
proposed  to  the  defendants,  who  owned  a  mill 
close  by,  to  build  for  them  a  dam  and  break- 
water, with  the  stones  on  hand  and  such  as  he 
might  subsequently  blast  out.  To  this  proposi- 
tion they  assented,  and  as  a  compensation 
agreed  to  pay  him  for  his  own  services  and  the 
work  of  his  men,  by  the  day,  computing  their 
time  while  getting  out,  carting,  and  laying  the 
stone.  Tbe  defendants  were  to  furnish  the 
powder  and  cement,  and  a  derrick  at  the  place 
of  tbe  dam.  While  the  execution  of  the  plain- 
tiff's contract  with  the  selectmen  was  In  progress 
one  of  his  men,  by  an  overcharge,  blew  a  rock 
of  some  2  tons  upon  the  mill  of  one  S,  crushing 
in  the  roof  and  doing  other  damage.  Por  this 
the  plaintiff  has  been  sued  and  compelled  to  pay 
damages,  and  now  seeks  Indemnity  from  the  de- 
fendants, insisting  that  he  and  his  workmen 
were  hired  servants  and  agents  of  the  defend- 
ants. But  the  court  said :  "We  are  not  able 
to  see  anything  to  Justify  such  a  claim.  There 
clearly  was  not  the  relation  of  master  and  serr- 
ant  between  the  plaintiff  and  the  defendants. 
Tbe  defendants  had  no  control  or  supervision 
over  the  plaintiff*8  work  In  blasting  this  ledge 
of  rocks  under  the  contract  with  the  town  of 
Vernon,  and  they  could  not  have  Interfered  or 
arrested  the  progress  of  the  work  had  they  de- 
sired to  do  so.  Tbe  plaintiff  himself  had  the 
sole  control  and  oversight  of  the  work — hired 
his  own  men.  as- many  as  he  pleased,  set  them 
to  work  as  he  pleased,  and  dismissed  them  If 
they  did  not  serve  him  with  fidelity.  He  was  in 
no  degree  a  hired  servant  of  anybody.  He  had 
bound  himself  to  remove  the  ledge,  and  to  the 
defendants  he  had  bound  himself  that  the  stones 
should  be  lald  In  their  dam  and  breakwater.  In 
getting  them  out  he  could  order  the  blasting 
here  or  there,  one  day  or  the  next.  In  greater 
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or  lesser  qnao titles,  with  powder  or  otherwise. 
aceordlDK  to  his  own  judgment  and  interest,  if 
he  but  got  the  road  cleared  In  time,  subject  to  no 
other  man's  will  or  direction.  The  fact  that  the 
plaintiff  was  to  be  paid  by  the  day  makes  no  dif- 
ference, we  think,  though  in  a  case  of  doubt 
this  circumstance  would  have  weight.  On  the 
whole  we  see  nothing  to  distinguish  this  case 
from  the  ordinary  case  of  a  mechanic  or  master 
builder  who  agrees  to  furnish  materials  and 
build  a  house,  and  who  Is  to  be  paid  for  his 
work  by  the  day  Instead  of  receiying  a  grosn 
sum  for  the  Job ;  and  such  a  contractor  is  in  no 
proper  sense  a  hired  servant  or  agent.'*  Corbln 
V.  American  Mills  (1858)  27  Conn.  275,  71  Am. 
Dec.  63. 

1.  Persons  operating  mines. 

The  lessees  of  a  shale-pit  had  contracted  with 
a  separate  party  to  work  the  shale  for  them  on 
being  paid  a  contract  price  per  ton  on  the  out- 
put delivered  at  the  pit-head.  This  separate 
party  was  to  supply  necessary  furnishings,  main- 
tain the  machinery  and  fittings,  etc.,  and  pay 
the  wages  of  the  men  employed.  He  was  also 
to  be  liable  for  all  accidents,  and  he  was  to  sat- 
isfy, himself  before  commencing  to  work  that  the 
shaft  and  all  fittings  were  safe,  and  it  was  spe- 
cially contracted  that  he  and  the  lessees  were 
not  to  Interfere  with  one  another's  workmen. 
Held,  that  the  party  so  agreeing  to  work  the 
shale  was  a  separate  contractor,  and  that  the 
lessees  were  not  liable  for  injury  sustained  In 
his  service  by  workmen,  employed  by  him, — 
that  they  were  his  servants,  and  could  lo  k  to 
him  alone  for  reparation.  Grant  v.  Shaw  (1872) 
0  Scot.  L.  R.  254. 

The  owners  of  a  gold  mine  are  not  liable  in  a 
case  where  a  servant  in  the  employ  of  a  person 
who  has  taken  a  contract  for  the  stoking  Is  in- 
jured by  the  negligence  of  the  servants  of  a  per- 
son to  whom  a  contract  for  the  trucking  and 
hauling  has  been  let.  Martin  v.  Sunlight  Gold 
Min.  Co.  (1806)  17  New  South  Wales  L.  R.  364. 

One  who  contracts  with  a  mining  company  to 
break  down  rock  and  ore  for  a  certain  distance 
to  disclose  the  vein,  at  a  stipulated  price  per 
foot,  the  company  to  fuiiiish  steam  drill  and 
keep  the  drift  clear  of  rock,  as  the  contractor 
broke  It  down,  was  held  to  be  an  Independent 
contractor.  Mayhew  v.  Sullivan  Min.  Co.  (1884) 
76  Me.  100. 

The  Inference  that  an  injured  person  was  the 
servant  of  the  defendants  cannot  legitimately  be 
drawn  from  evidence  to  the  effect  that  bis  im- 
mediate employer  had  agreed  to  get  ore  4n  the 
defendants'  mine,  and  deliver  It  to  them  upon 
cars  furnished  by  them  at  a  specified  price : 
that  he  was  to  furnish  his  own  labor,  tools,  and 
other  appliances  for  executing  the  engagement, 
and  the  means  and  details  of  its  execution  were 
subject  to  his  own  exclusive  control  and  man- 
agement;  that  he  was  to  select  and  employ  his 
own  assistants,  as  many  as  he  chose,  and  pay 
them  such  wages  as  he  saw  fit  to  agree  to  pay ; 
and  that  with  these  means  the  defendants  bad 
no  concern,  and  had  not  reserved  any  authority 
or  control  over  them.  Harris  v.  McNamara 
(lb92)  07  Ala.  181,  12  So.  103.  (Question  was 
whether  the  deceased  was  a  servant  in  such  a 
sense  that  recovery  could  be  had  for  his  death 
under  the  provisions  of  th^  employers'  liability 
act  of  Alabama.) 

A  worknian  In  a  mine  cannot  recover  for  in- 
juries received  by  reason  of  negligence  In  its  op- 
eration, where  the  evidence  is  undisputed  that, 
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at  the  time  of  the  accident,  and  for  some  months 
prior  thereto,  the  mine  was  in  the  exclusive  pos- 
session and  control  of  an  independent  contract- 
or ;  that  he  employed  and  paid  the  workmen ; 
that  he  had  entire  charge  of  and  authority  over 
the  mine ;  and  that  he  received  a  fixed  rate  per 
ton,  from  the  owner,  for  the  coal  taken  there- 
from, when  the  same  was  delivered  to  him. 
Smith  V.  Belshaw  (1801)  89  Cal.  427,  26  Pac. 
834. 

Such  contracts  as  the  above  are,  it  will  be  ob- 
served, virtually  leases  by  which  the  contractor 
agi*ees  to  do  certain  work  on  the  demised  prem- 
ises. 

j.  Persons  operating  quarries. 

An  independent  contract  Is  shown  to  have 
been  entered  into,  where  the  complaint  alleges 
that  the  owner  of  a  limestone  quarry  permitted 
the  employer  of  the  Injured  person  to  operate 
it  under  a  contract  by  which  the  latter  was  to 
furnish  limestone  by  the  cask.  Boardman  v. 
Creighton  (1901)  95  Me.  154.  40  Atl.  663,  Af- 
firming (1899)  93  Me.  17,  44  Atl.  121. 

k.  Persons  operating  mills. 

In  Burbank  v.  Bethel  Steam  Mill  Co.  (1883) 
75  Me.  873,  46  Am.  Rep.  400,  where  the  plain- 
tiflP* s  bam  was  destroyed  by  fire  communicated 
from  a  mill  which,  while  in  the  possession  of  a 
contractor,  was  set  on  fire  by  the  furnace  of  the 
flteam  engine,  the  court  laid  it  down  that  If  the 
steam  engine  and  mill  were  not  in  fact  a  nui- 
sance, when  they  were  delivered  by  the  defend- 
ant to  be  used  In  the  performance  of  the  con- 
tract, and  the  plaintiflTs  injury  was  occasioned 
I)y  the  negligence  of  the  contractor  in  not  keep- 
ing them  in  proper  repair,  the  defendant  was 
not  liable. 

1.  Master  tradesmen  and  craftsmen, 

A  master  rigger  employed  by  the  owner  of  a 
sugar  refinery  to  bring  certain  heavy  machinery 
from  a  railroad  train  into  the  refinery  was  held 
to  be  an  Independent  contractor,  as  he  had  the 
exclusive  direction  and  control  of  the  manner 
In  which  the  work  was  to  be  done.  Harrison 
V.  Collins  (1878)  86  Pa.  153.  27  Am.  Rep.  609. 

In  another  case  the  question  whether  a  mas- 
ter rigger  employed  to  do  certain  work  on  a 
building,  who  hired  his  own  men  and  furnished 
his  own  tools,  and  received  a  specified  price  per 
fflem  for  the  services  of  his  men  and  the  use  of 
his  tools,  was  an  independent  contractor  or  a 
servant,  was  not  specifically  decided,  as  the  de- 
fendant was  held  not  to  be  liable  under  either 
theory.  Ilarkins  v.  Standard  Sugar  Refinery 
(1877)  122  Mass.  400. 

On  the  ground  that  the  evidence  showed  that 
the  person  employed  to  make  repairs  on  the  roof 
f  a  church  was  left  entirely  free  to  do  the  work 
as  he  pleased,  it  has  been  held  that  a  person  car- 
rying on  the  business  of  slating  roofs,  and  hav- 
ing a  shop  of  his  own  and  men  constantly  In  his 
employ  to  execute  the  orders  received  by  him, 
was  an  independent  contractor.  McCarthy  v. 
Second  Parish  (1880)  71  Me.  318,  86  Am.  Rep. 
.i20. 

m.  Persons  who  furnish  teams  and  men  to  do 
various  kinds  of  work. 

The  indep<»ndence  of  the  contract  was  not  dis- 
puted in  a  case  where  the  evidence  was  that  the 
person  by  whose  negligence  in  hauling  timber  the 
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plaintiff  was  injured,  was  not  in  the  defendant's 
general  service,  but  was  engaged  for  the  partic- 
ular piece  of  work  in  question,  and  brought  bis 
own  horse  for  It  Dal  ton  v.  Bachelor  (1857)  1 
Fost.  &  F.  15.  Persons  who  undertake  to  haul 
the  boats  of  a  coal  company  on  a  canal,  with 
their  own  captains,  hands,  and  horses,  and  are 
paid  a  specifled  price  for  every  ton  of  coal  on 
the  boats,  are  independent  contractors  with  re- 
lation to  the  company.  Blattenberger  v.  Little 
Schuylkill  Nav.  R.  &  Coal  Co.  (1889)  2  Miles 
(Pa.)  309. 

Wliere  the  owner  of  a  sawmill  makes  an  agree- 
ment with  the  owner  of  teams  that  the  latter 
•hall  haul  to  the  mill  and  place  on  rollways  logs 
taken  from  a  lot  from  which  they  have  Jointly 
contracted  to  cut,  saw,  and  deliver  the  standing 
timber,  the  owner  of  the  teams  is  an  independ- 
ent contractor  in  hauling  the  logs.  The  court 
observed  that  the  nature  of  the  relation  de- 
pended upon  the  character  of  the  arrangements 
between  the  defendant  and  the  party  hauling  the 
logs,  not  upon  the  character  of  the  agreement 
between  them  and  the  landowner. 

That  the  negligent  employee  was  an  independ- 
ent contractor  Is  a  necessary  inference,  where 
the  contract,  as  proved,  only  shows  that  the  de- 
fendant agreed  with  a  man  engaged  in  an  Inde- 
pendent employment  to  haul  sand  for  it,  and 
to  pay  him  for  such  service  a  stipulated  price 
per  load,  and  that  no  control  over  him  in  ref- 
erence to  the  mode  and  manner  he  was  to  exe- 
cute the  work  he  agreed  to  perform  was  reserved 
in  the  contract ;  and  there  is  also  testimony  sub- 
mitted, to  the  effect  that  there  was  no  stipula- 
tion with  the  employee  as  to  how  he  should  dig 
the  sand.  Fink  v.  Mkisouri  Furnace  Co.  (1884) 
82  Mo.  276,  52  Am.  Bep.  376. 

n.  Draymen,  truckmen,  carters,  etc. 

The  owner  of  a  team  and  his  drivers  occupy 
the  position  of  independent  contractor  toward  a 
person  whose  goods  are  hauled  by  the  teams  un- 
der an  agreed  price  per  week,  and  a  proportion- 
ately less  price  if  both  teams  work  less  than  a 
full  week,  where  the  owner  has  the  exclusive 
qare,  control,  and  management  of  the  teams, 
and  all  details  as  to  route  and  speed  are  left  to 
such  owner  and  his  drivers.  Wadsworth  How- 
land  Co.  v.  Foster  (1893)  50  111.  App.  513,  Af- 
firmed in  (1897)  168  111.  514,  48  N.  E.  163. 

One  who  does  teaming  work  for  a  person  who 
merely  directs  him  what  to  haul  and  where  to, 
and  leaves  all  details  of  the  work  to  the  em- 
ployee, is  a  contractor,  not  a  servant.  Mc- 
Carthy V.  Muir  (1893)  50  111.  App.  510. 

The  following  also,  when  they  are  employed 
to  do  work  at  a  certain  stipulated  price,  are  re- 
garded as  independent  contractors,  unless  there 
is  specific  evidence  that  control  was  exercised 
over  them :  A  licensed  public  drayman.  De 
Forrest  v.  Wright  (1852)  2  Mich.  368.  A  li- 
censed public  carman.  McMullen  v.  Hoyt 
(1867)  2  Daly,  271.  A  truckman.  Rledel  v. 
Moran  F.  Co.  (1894)  103  Mich.  262,  61  N.  W. 
262 ;  Kueckel  v.  Ryder  (1900)  54  App.  DIv.  252, 
66  N.  Y.  Supp.  522.  Affirmed  In  (1902)  170  N. 
Y.  562,  62  N.  B.  1096.  In  the  last-cited  case 
it  was  held  to  be  an  inference  of  law  that  the 
contract  was  an  Independent  one,  where  a 
truckman  employed  by  merchants  to  move  paper 
from  the  second  to  the  fourth  floor  of  a  ware- 
hoi^se  not  belonging  to  them  (such  work  requir- 
ing skill  and  Judgment  and  being  one  which  the 
truckman  is  competent  to  perform)  was  given 
G5  L.  R,  A. 


no  instructions  by  the  merchants  concerning  the 
manner  of  performance,  and  employed  other  men 
to  assist  him,  paid  them  for  their  labor,  and 
sent  his  bill  to  the  merchants. 

The  fact  that  a  man  engaged  by  an  under- 
taker to  drive  a  carriage  at  a  funeral  was  the 
owner  of  the  carriage  and  horses  which  he 
brought  was  held  to  be  conclusive  proof  that 
he  was  not  the  servant  of  the  undertaker.  Boni- 
face V.  Relyea  (1868)  6  Robt.  397. 

The  question  whether  the  tort  feasor  was  an 
independent  contractor  or  a  servant,  Is  for  the 
Jury  where  there  Is  testimony  on  the  one  hand 
that  he  supplied  his  own  men  and  horses,  and 
was  hired  by  the  hour  to  do  all  of  defendants' 
trucking,  and,  on  the  other  hand,  that  he  was 
under  the  control  of  their  foreman  and  subject 
to  his  orders  and  direction,  both  as  to  what  to 
do  and  how  to  do  it,  and  that  the  foreman  had 
authority  over  his  men.  Brophy  v.  Bartlett 
a888)  1  Sllv.  Ct.  App.  575,  Reversing  (1885) 
37  Hun,  642. 

o.  Keepers  of  livery  stables, 

A  Jobmaster  who  lets  out  horses  and  carriages 
Is  an  independent  contractor  Laugher  v.  Point- 
er (1826)  5  Barn.  &  C.  547,  8  Dowl.  &  R.  550, 
4  L.  J.  K.  B.  309 ;  Quarman  v.  Burnett  (1840) 
6  Mees.  &  W.  499,  9  L.  J.  Exch.  N.  S.  308,  4 
Jur.  969. 

p.  Drovers. 

In  one  civil  action  a  licensed  drover  was  held 
to  be  a  person  carrying  on  a  distinct  employ- 
ment, and  therefore  prima  facie  an  independent 
contractor.  Milllgan  v.  Wedge  (1840)  12  Ad. 
&  El.  737,  4  Perry  &  D.  714,  10  L.  J.  Q.  B.  N. 
S.  19. 

The  same  doctrine  has  also  been  applied  in 
prosecutions  for  embezzlement.  Thus,  where  a 
man  employed  to  drive  pigs  to  a  certain  place 
appropriated  the  proceeds  and  absconded,  it  was 
held  that  he  could  not  be  convicted  of  larceny, 
on  the  theory  that  he  had  possession  of  the  ani- 
mals as  the  servant  of  the  prosecutor,  where  the 
evidence  was  that,  while  he  was  paid  the  ex- 
penses of  the  cattle,  and  the  customary  mode  of 
the  remuneration  of  such  employees  was  by  the 
day,  he  was  a  drover  by  trade,  and,  according  to 
the  general  usage  with  regard  to  drovers,  had 
the  liberty  to  drive  the  cattle  of  any  other  per- 
son. Reg.  V.  Hey  (1849)  2  Car.  &  K.  985,  1  Den. 
C.  C.  602,  Temple  &  M.  209,  3  Cox,  C.  C.  582,  14 
Jur.  154.  To  the  same  effect  see  R.  v.  Siffidge 
(1853;  New  South  Wales)  Legge's  Rep.  793. 

In  Hey's  Case,  Lord  Wensleydale  doubted 
whether  an  earlier  case  (Rex  v.  M'Namee  [1832] 
1  Moody,  C.  C.  368),  in  which  It  had  been  held 
that  the  possession  of  a  drover  Is  the  possession 
of  the  owner  of  the  cattle  driven,  although  such 
drover  is  a  "general  drover**  had  been  correctly 
decided — at  least  if  he  was  paid  by  the  day. 

Another  case.  Rex  v.  Hughes  (1832)  1 
Moody,  C.  C.  370,  In  which  it  was  held  by  all 
the  Judges  that  a  drover  who  had  been  employed 
In  a  single  instance  to  drive  two  cows  to  a  pur- 
chaser had  been  properly  convicted  of  embezzle- 
ment, was  distinguished  on  the  ground  that  It 
was  a  prosecution  under  the  statute  7  &  8  Geo. 
IV.,  chap.  29,  I  47,  which  declares  embezzle- 
ment by  '*a  servant,  or  person  employed  in  the 
cai^aclty  of  a  servant,"  to  be  felony. 

As  between  the  owner  of  cattle  and  a  man 
carrying  on  the  business  of  a  drover,  the  rela- 
tion of  master  and  servant  cannot  be  Inferred 
from  the  mere  fact  that  the  cattle  were  delivered 
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to  him  with  a  power  of  sale.    Reg.  y.  Goodbody 
(1838)  8  Car.  &  P.  665. 

<].  Persons   who   undertake   various   operations 
connected  with  the  handling  of  timber. 

See  also  supra,  VI.  m. 

A  persou  who  agrees  to  cut  standing  trees  Into 
lumber  at  a  specified  price  per  1,000  feet,  and 
hires  and  pajs  the  workmen  by  whose  labor  the 
work  Is  carried  out,  is  an  independent  contract- 
or. Knowlton  v.  Holt  (1891)  67  N.  H.  155.  80 
Atl.  346. 

Testimony  to  the  effect  that  the  negligent  per- 
son was  employed  to  cut  down  a  certain  tree  for 
the  sum  of  $10,  that  he  employed  men  to  assist, 
and  that  they  were  under  his  control  and  paid 
by  him,  does  not  even  tend  to  show  that  the  re- 
lation of  master  and  servant  existed  between 
him  and  his  employer.  East  St  Louis  v.  Gib- 
lin  (1878)  3  111.  App.  219. 

One  who  agrees  to  cut  timber  on  another's 
land,  at  a  certain  price,  and  deliver  at  the 
mouth  of  a  specified  river,  using  the  employer's 
dams  in  driving  the  logs.  If  he  chooses,  is  an  in- 
dependent contractor.  Clarter  v.  Berlin  Mills 
Co.  (1876)  58  N.  H.  52.  42  Am.  Rep.  572. 

The  relation  of  master  and  servant  does  not 
exist,  where  an  employer  makes  a  bargain  with 
his  employee  to  cut  all  the  logs  the  employer  had 
on  certain  land,  and  to  deliver  them  to  the  em- 
ployer at  a  place  named,  the  employer  having  no 
Interest  in  the  running  of  the  logs  until  they 
reached  the  point  of  delivery,  and  not  rendering 
any  assistance,  pecuniary  or  otherwise,  in  the 
cutthig  or  running  of  the  logs.  Moore  v.  San- 
borne  (1853)  2  Mich.  519,  59  Am.  Dec.  209; 
Easter  v.  Hall  (1S95)  12  Wash.  160,  40  Pac. 
728. 

Defendants,  or  the  firms  of  which  some  of  them 
were  members,  severally,  cut  and  placed  on  the 
ice  in  the  R  river  saw-logs,  to  be  fioated  down 
the  river  to  their  respective  mills  during  the 
high  water  in  the  spring.  They  or  their  firms, 
severally,  entered  into  a  written  contract  with 
S  &  D,  by  which  the  latter  agreed  to  take  the 
logs,  drive  them  down,  and  put  them  in  the 
booms  of  the  respective  owners.  Other  parties 
also  placed  logs  In  the  river  to  be  floated  down, 
and  employed  servants  to  drive  them.  It  was 
held  that  S  &  D  were  contractors  exercising  an 
independent  employment.  Plerrepont  v.  Love^ 
less  (1878)  72  N.  Y.  211. 

Whether  a  man  employed  to  drive  logs  on  a 
river  was  an  independent  contractor  is  a  ques- 
tion for  the  Jury,  where  there  Is  evidence 
tending  to  prove  that  he  had  the  full  control  of 
the  dam  and  the  drive  at  the  time,  that  he  em- 
ployed all  the  men  and  obtained  all  the  sup- 
plies, and  that  the  defendants  were  merely  to 
pay  him  a  compensation  for  driving  their  logs. 
Carlson  v.  Stocking  USOS)  91  Wis.  432,  65  N. 
W.  58. 

r.  Persons  employed  to  clear  land. 

A  person  who  undertakes  to  clear  a  certain 
piece  of  land  at  a  specified  price  per  acre  or  for 
the  whole  tract  is  an  independent  contractor. 
Black  V.  Chrlstchurch  Finance  Co.  [18941  A.  C. 
48.  63  L.  J.  P.  C.  N.  S.  32,  6  Reports.  394,  70 
L.  T.  N.  S.  77,  68  J.  P.  332,  Reversing,  but  not 
on  this  point  (1891)  10  New  Zealand  L.  R.  238; 
Threlkeld  v.  White  (1890)  8  New  Zealand  L.  R. 
513 ;  Wright  v.  Holbrook  (1872)  52  N.  H.  120, 
13  Am.  Rep.  12. 
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The  relation  of  employer  and  independent  coi^- 
tractor  was  held  to  be  inferable,  as  a  matter  of 
law,  where  the  defendant  had  leased  to  H  cer- 
tain lands  to  work  on  shares,  and  agreed  to  pay 
the  latter  a  specified  sum  per  acre  for  clearing 
so  much  of  the  land  as  he  should  choose  to 
clear.  Ferguson  v.  Hubbell  (1884)  97  N.  Y. 
507,  49  Am.  Rep.  544.  The  court  said :  "He 
[i.  e.  the  person  employed]  could  perform  his 
contract  by  cartiug  the  wood  and  brush  away 
from  the  lot,  or  by  burning  It  upon  the  lot.  The 
defendant  had  no  right  to  Interfere  in  the  work. 
Hammond  was  to  employ  his  own  help,  and  he 
could  control  and  direct  them,  and  choose  his 
own  time,  and  the  defendant  had  no  right  to  dl> 
rect  or  control  him  in  the  manner  In  which  he 
should  do  the  work.  He  was.  therefore,  in  np 
sense  the  servant  of  the  defendant  so  that  the 
doctrine  of  respondeat  superior  could  apply. 
The  defendant  was  entitled  to  the  results  of  his 
labor,  and  could  enjoy  Its  fruits,  but  he  could 
not  direct  the  manner  in  which  It  should  be  per- 
formed." 

s.  Persons  cultivating  land  on  shares. 

Such  persons  are  not  servants  or  agents  of 
their  landlords.  Duncan  v.  Anderson  (1876)  56 
Ga.  398.  See  also  Ferguson  v.  Hubbell,  cited  In 
supra  VI.  r. 

t.  Persons  engaged  in  scavenging  work. 

Persons  who  undertake  to  remove  in  a  speci- 
fied manner  the  carcasses  of  all  animals  that  may 
die  within  a  certain  city,  but  are  not  under  the 
control  of  any  person  or  body  representing, the 
city,  are  Independent  contractors.  Hllsdorf  v. 
St.  Louis  (1809)  45  Mo.  94,  100  Am.  Dec.  352. 
Where  a  certain  person  contracted  with  a  city 
to  carry  all  the  garbage  and  refuse  collected 
within  It  to  some  point  In  Lake  Michigan,,  nb^ 
less  than  15  miles  from  the  city  and  there  dump 
It  into  the  lake,  reserving  to  itself  the  right  to . 
relet  the  contract  in  case  of  "improper  or  imper- 
fect performance,*'  the  person  employed  was  held 
to  be  an  independent  contractor,  on  the  ground 
that  the  city  had  no  right  to  control  the  mode 
or  manner  of  doing  the  work  or  to  fix  the  pre- 
cise place  where  the  dumping  should  be  don^.. 
Kuehn  v.  Milwaukee  (1896)  92  Wis.  263.  65  N. 
W.  1030. 

u.  Railway  companies  operating  cars  on  private 
lines. 

Where  the  defendant,  a  mining  company,  con- 
structed and  kept  in  repair  a  switch  track  ove)r 
which  cars  were  run  by  a  railroad  company  to 
haul  coal  from  the  defendant's  mine,  it  was  held 
that  the  relation  of  the  former  company  to  thb 
latter  was  that  of  shipper  to  carrier,  not  that 
of  master  and  servant,  and  that  the  former  was 
not  liable  to  one  of  Its  employees  injured  by  "k 
train  running  on  the  switch  track.  Coal  Run 
Coal  Co.  V.  Strawn  (1884)  15  111.  App.  347. 

The  court,  after  adverting  to  the  fact  that  the' 
coal  company  had  given  permission  to  this  rail- 
road company  to  carry  over  Its  track,  so  far  and 
for  such  purposes  as  it  did,  whether  by  contract 
or  mere  license,  and  that  none  of  the  witnesses 
had  stated  any  fact  tending  to  prove  that  ap- 
pellant had  in  law  or  pretended  to  exercise  an^ 
control  over  or  interference  with  the  owner  ih 
running  and  operating  Its  trains,  proceeded  thus : 
**It  handled  only  coal  cars,  and  them  only  flo 
far  as  it  was  necessary  in  order  to  load  them. 
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On  tbe  other  hand,  it  fairly  appears  that  as  to 
the  manner  of  opera  tini;  and  manai^ing  the 
train  In  all  Us  details,  in  Retting  these  cars  to 
and  from  the  place  where  thej  were  loaded,  the 
railroad  company  acted  Independently,  with  Its 
own  machinery  and  by  its  own  servants.  All  of 
the  train  hands  were  In  Its  employ.  Downs,  Its 
yardmaster,  gave  the  signal  to  move  the  train 
that  ran  upon  tbe  deceased,  and  its  engineer 
obeyed  It,  both  acting  for  said  company  in  the 
performance  of  its  proper  independent  contract 
work,  which  was  to  carry  the  coal  of  the  appel- 
lant." 

V.  PeraotM  assisting  in  public  entertainments. 

A  company  which  contracts  with  a  city  to 
purchase  and  set  oft  fireworks  for  a  designated 
sum  to  be  paid  for  the  entire  service  stands  in 
the  relation  of  an  independent  contractor  in 
erecting  a  scaffolding  necessary  to  the  display 
of  the  fireworks.  Heidenwag  v.  Philadelphia 
(1805)  168  Pa.  72,  31  Atl.  10G3. 

A  ballonlst  at  a  pleasure  resort  Is  an  inde- 
pendent contractor  where  his  agreement  pro- 
vides that  he  is  to  furnish  and  pay  for  all  tbe 
material  and  appliances  used  In  making  the  as- 
censions, and  In  addition  thereto  is  to  employ 
and  pay  all  of  the  men  required  to  conduct  the 
ascensions,  and  that  the  owner  of' the  resort  is 
to  have  no  part  to  perform  except  to  furnish  the 
field,  pay  the  price,  and  name  the  hour  for  the 
ascension.  Smith  v.  BenIck  (1898)  87  Md.  610. 
42  L.  R.  A.  277,  41  Atl.  56. 

w.  Persons  condueUng  departments  in  stores. 

A  contract  by  plaintiff  to  conduct  a  ''de- 
partment'* in  defendant's  store  does  not  create 
the  relation  of  employer  and  employee  so  as  to 
render  the  former's  absence  without  the  latter's 
consent  a  breach,  where  it  treats  the  plaintiff 
as  the  principal  of  the  department,  makes  him 
the  responsible  purchaser  of  the  merchandise 
purchased  for  it,  leaving  the  defendant  merely  a 
guarantor,  charges  him  with  store  rent  and  of- 
fice expenses  and  with  one  half  of  all  losses  aris- 
ing from  1>ad  debts,  reserves  to  the  defendant,  as 
profits,  merely  a  commission  upon  net  sales  and 
Interest  upon  the  goods  purchased  for  the  de- 
partment, and  requires  him  to  render  accounts 
to  the  plaintiff.  Lord  v.  Splelmann  (1808)  29 
App.  Div.  292,  51  N.  Y.  Supp.  534. 

X.  Stevedores. 

In  several  cases  it  has  been  laid  down,  or  as- 
sumed, that  a  master  stevedore  who  agrees,  ac- 
cording to  the  usual  practice,  to  load  or  unload 
a  ship  for  a  gross  sum,  and  for  this  purpose  to 
use  his  own  men  and  appliances  is,  as  matter  of 
law,  an  Independent  contractor,  where  no  evi- 
dence Is  introduced  which  tends  to  show  that  he 
and  his  men  worked  under  the  control  and  di- 
rection of  the  owner  of  the  ship.  Linton  t. 
Smith  (1857)  8  Gray,  147;  Sweeny  v.  Murphy 
(1880)  32  lA.  Ann.  628;  Riley  v.  State  Line  S. 
8.  Co.  (1877)  20  La.  Ann.  701,  20  Am.  Rep.  340 ; 
Rankin  v.  Merchants*  &  M.  Transp.  Co.  (1884) 
78  6a.  230,  54  Am.  Rep.  874. 

In  Murray  v.  Currle  (1870)  L.  R.  6  C.  P.  26, 
40  L.  J.  C.  P.  N.  S.  26,  23  L.  T.  N.  S.  557,  10 
Week.  Rep.  104,  Bovill,  Ch.  J.,  said :  "Kennedy, 
the  stevedore,  undertook  to  execute  the  work  of 
unloading  the  Sutherland,  and  for  that  purpose 
a  steam  winch  belonging  to  the  ship  was  placed 
at  his  disposal.  The  work  of  unloading  was 
done  by  Kennedy  under  a  special  contract.  He 
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was  acting  on  his  own  behalf,  and  did  not  In  any 
sense  stand  in  the  relation  of  servant  to  the 
defendant.  He  had  entire  control  over  the  work, 
and  employed  such  persons  as  he  thought  proper 
to  act  under  him."  The  language  of  Wllles,  J., 
Is  to  the  same  effect :  "I  am  of  the  same  opln- 
1' n.  It  Is  to  be  observed  that  this  Is  not  a  ques- 
tion arising  between  ship-owners  and  charterer. 
The  employment  of  stevedores  has  grown  out  of 
the  duty  of  the  owner  to  load  and  unload  the 
ship.  This  duty  used  formerly  to  be  executed 
by  the  crew ;  but,  in  dealing  with  large  cargoes, 
the  exigencies  of  modern  commerce  have  cre- 
ated a  necessity  for  tbe  employment  of  persons 
skilled  In  the  particular  work  of  stowing  cargo. 
The  stevedores,  however,  are  not  the  servants  of 
the  owner  of  the  ship ;  but  they  are  persons  hav- 
ing a  special  employment,  with  entire  control 
over  the  men  employed  In  the  work  of  loading 
and  unloading.  They  are  altogether  Independ- 
ent of  the  master  or  owner.  In  one  sense,  in- 
deed, they  may  be  said  to  be  agents  of  the  own- 
er ;  but  they  are  not  in  any  sense  his  servants. 
They  are  not  put  In  his  place  to  do  an  act  which 
he  Intended  to  do  for  himself." 

In  another  case  a  ship  was  being  discharged 
of  a  cargo  of  sulphur,  which  was  received  Into 
lighters  of  the  plaintiff  through  the  "shoot"  re- 
ferred to.  which  was  erected  by  the  men  who  ac- 
tually did  the  work.  The  defendants  were  paid 
by  the  merchant  for  discharging  his  ship ;  and 
the  case  for  the  plaintiff  was  that  It  was  to  be 
Inferred  from  this  fact  that  the  men  who  did 
the  work  and  erected  the  "shoot"  were  In  the 
employ  of  the  defendants;  but  Martin,  B.,  held 
that  this  was  not  a  legitimate  inference,  whether 
of  law  or  fact ;  and  that  the  above  fact  was  not 
suflacient  evidence  to  support  It,  for  the  work 
might  have  been  done  by  men  under  some  sub- 
contract. Upon  its  being  shown  by  the  evidence 
of  the  stevedore,  who  was  called  as  a  witness, 
that  the  work  had  actually  been  done  on  this 
footing  a  nonsuit  was  directed.  Woodward  v. 
Peto   (1862)   3  Post.  &  F.  380. 

In  Pennsylvania,  however,  the  character  of 
the  relation  between  a  stevedore  and  his  employ- 
er has  been  held  to  be  one  for  the  jury  In  two 
cases  where  the  question  was  whether  the  crew 
of  the  ship  and  the  stevedore's  workmen  were 
coservants.  Ilass  v.  Philadelphia  &  S.  Mall  S. 
S.  Co.  (1870)  88  Pa.  260,  32  Am.  Rep.  462, 
Following  Mullan  v.  Philadelphia  &  S.  Mall  S. 
S.  Co.  (1875)  78  Pa.  25,  21  Am.  Rep.  2. 
In  the  first  cited  of  these  cases  a  steamship 
company  made  a  special  contract  with  a  steve- 
dore to  unload  and  load  its  vessels.  Neither  the 
master  of  the  vessel  nor  his  crew  had  anything 
to  do  with  the  work,  which  was  in  the  exclnslye 
charge  of  the  stevedore,  who  employed  his  own 
men  and  used  his  own  machinery  and  cargo 
planks.  A  seaman  on  one  of  the  company's 
steamers,  while  on  duty  as  a  night  watchman, 
having  stepped  on  one  of  these  planks,  which  . 
tilled,  he  was  thrown  overboard  and  seriously 
Injured.  lie  brought  suit  against  the  company 
for  damages  which  he  alleged  were  occasioned  by 
the  negligence  of  the  company's  servants.  Held, 
that  the  questions  whether  the  stevedore  was  an 
agent  of .  the  company  or  an  Independent  con- 
tractor, and  whether  the  plaintiff  was  a  fellow 
servant  In  a  common  employment  with  the  steve- 
dore and  his  servants,  were  proxierly  submitted 
to  the  Jury. 

y.  Construction  and  repair  of  ships. 
That  a  "lumper"  was  an  Independent  contract- 


1908. 


Centbal  CoAIm  &  I.  Co.  Y.  Grideb. 


471 


or  was  held  to  be  a  necessary  deduction  from 
undisputed  evidence  that  he  employed  and  paid 
a  gang  of  mechanics,  and  that  bj  the  terms  of 
his  agreement  he  was  to  erect  a  specified  scaf- 
fold, to  grave  the  vessel,  put  on  the  felt,  and  run 
the  metal,  and  was  to  receive  4  cents  for  every 
sheet  that  went  on  the  ship.  Butler  v.  Town- 
send  (1801)  120  N.  Y.  105,  26  N.  E.  1017. 

z.  Transfer  ayenta  doing  huainesa  on  railioay 
trains. 

It  cannot  be  s&id  as  a  matter  of  law  that  a 
member  of  a  firm  of  transfer  agents,  permitted 
by  a  railroad  company  to  check  baggage  on  Its 
trains.  Is  an  employee  of  the  railroad  company, 
within  the  meaning  of  the  Kentucky  statute  re- 
lating to  the  recovery  of  damages  in  case  of  a 
fatal  accident.  Mefford  v.  Louisville  &  N.  R. 
Co.  (1802)  14  Kj.  L.  Rep.  327,  20  S.  W.  263. 

zz.  Contractors  not  within  purview  of  statutes 
relating  to  servants  only. 

On  the  ground  that  an  information  laid  under 
the  same  statute  showed  that  the  plaintiff  and 
defendant  *'stood  in  the  situation  of  contracting 
parties**  for  the  making  of  the  road  in  question, 
it  was  held  that  a  charge  to  the  effect  that  the 
plaintiff  had  contracted  with  B  to  build  a  wall 
for  a  certain  price,  within  a  certain  time,  and. 
having  performed  part  of  the  work,  refused  to 
complete  it,  was  insufficient  to  sustain  a  convic- 
tion. Lancaster  v.  Greaves  (1820)  9  Barn.  & 
C.  628,  7  L.  J.  Mag.  Cas.  116.  Bayley,  J.,  said : 
There  is  a  very  plain  distinctipn  between  be- 
coming the  servant  of  an  individual,  and  con- 
tracting to  do  certain  specific  work.  The  same 
person  may  contract  to  do  work  for  many  oth- 
ers, and  cannot,  with  any  propriety,  be  said  to 
have  contracted  to  serve  each  of  them. 

This  subdivision  may  be  appropriately  con- 
cluded with  a  citation  of  the  cases  which  illus- 
trate the  principle  that  contractors  are  neither 
entitled  to  the  benefits  conferred,  nor  subject  to 
the  burdens  Imposed,  by  legislation  which,  upon 
a  reasonable  construction  of  its  provisions, 
must  be  taken  to  be  appreciable  only  to  servants. 

A  contract  to  weave  certain  goods  at  the 
house  of  the  weaver  is  not  a  contract  to  serve, 
within  Geo.  IV.  chap.  34,  so  as  to  give  Jurisdic- 
tion to  a  magistrate  to  commit  the  weaver,  for 
neglecting  his  work  after  commencing  upon  the 
same.  Hardy  v.  Ryle  (1820)  4  Mann.  &  R.  205, 
9  Barn.  &  C.  603,  7  L.  J.  Mag.  Cas.  118  (hold- 
ing that  a  conviction  could  not  be  sustained 
which  was  based  upon  an  Information  charging 
that  the  employee  had  "contracted  and  agreed** 
to  weave,  etc.). 

In  a  Canadian  case  it  was  held  that  a  medical 
officer  was  noi  within  the  purview  of  an  act  by 
which  the  salaries  of  "servants"  and  "em- 
ployees** were  exempted  from  attachment  (37 
Vict.  chap.  13.  I  1).  Macfle  v.  Hutchinson 
(1887)  12  Ont.  Vr.  Rep.  167.  O'Connor  and 
Armour,  JJ.,  were  of  opinion  that,  upon  the 
true  construction  of  the  statutes  under  which 
the  defendant  was  appointed,  his  duty  was  to 
exercise  his  professional  and  scientific  skill  and 
Judgment  inaepeudently,  free  from  the  control 
or  direction  of  any  other  person ;  and  that  he 
was  therefore  not  a  "servant,"  nor  a  clerk,  as 
such  a  position  Implies  control  and  direction. 
They  also  considered  that  he  was  not  an  "em- 
ployee,** smce  he  was  appointed,  not  employed, 
to  perform  the  functions  of  his  oflSce.  Wilson. 
Ch.  J.,  thought  that  he  was  embraced  within 
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the  word  "employee"  but  conceded  that  he  was 
not  a  "servant.** 

A  person  who  agrees  to  manufacture  an  In- 
definite or  specified  quantity  of  a  certain  article 
for  which  he  is  to  be  paid  according  to  the 
amount  produced,  and  who  is  not  bound  by  his 
contract  to  do  any  part  of  the  work  personally, 
is  not  within  the  scope  of  the  English  truck 
act.  See  Ingram  v.  Barnes  (1857)  7  El.  &  Bl. 
115,  Affirmed  in  7  El.  &  Bl.  132.  26  L.  J.  Q.  B. 
N.  S.  310,  3  Jur.  N.  S.  861,  5  Week.  Rep.  726, 
and  the  other  cases  cited  In  infra,  XII.  b. 

In  Sleeman  v.  Barrett  (1864)  2  Hurlst.  &  C. 
034,  33  L.  J.  Bxch.  N.  S.  153,  10  Jur.  N.  S.  476, 
0  L.  T.  N.  S.  834,  12  Week.  Rep.  411,  it  was  held 
that  this  act  was  not  applicable  to  a  "butty 
collier,*'  i.  e.j  a  man  who  contracts  for  the  dig- 
ging of  coal  by  the  day,  the  ton,  or  the  piece, 
and  employs  others  to  assist  him. 

On  the  other  hand,  such  a  person  has  been 
held  to  be  a  "servant**  of  the  mine-owner  with- 
in the  meaning  of  the  embezzlement  statutes. 
Reg.  V.  Thomas  (1853)  6  Cox,  C.  C.  403. 

VII.  Liahility  arising  from  employment  of  tug. 

a.  English  doctrine  as  to  relation  between  own- 
er of  tug  and  its  tow. 

In  England  the  courts  have  taken  the  position 
that  "the  tug  Is  in  the  service  of  the  tow ;  the 
tow  is  answerable  for  the  negligence  of  her 
servant.*'  Union  S.  S.  Co.  v.  The  Aracan 
(1874)  L.  R.  6  P.  C.  127,  43  L.  J.  Prob.  N.  S. 
30,  31  L.  T.  N.  S.  42.  22  Week.  Rep.  027,  2 
Asp.  Mar.  L.  Cas.  350. 

In  one  case  it  was  argued  specifically  that 
the  relation  of  the  tug  owner  to  the  tow  owner 
was  that  of  an  independent  contractor,  and 
therefore  that  the  principle  of  the  case  of 
Quarman  v.  Burnett  (1840)  6  Mees.  &  W.  400, 
9  L.  J.  Exch.  N.  S.  308,  4  Jur.  060,  was  ap- 
plicable, so  that  the  tow  owner  and  his  vessel 
would  not  be  responsible  for  the  negligence  of 
the  tug  owner  and  his  servants.  The  Niobe 
(1888)  L.  R.  13  Prob.  Dlv.  65.  57  L.  J.  Prob. 
N.  S.  33,  50  L.  T.  N.  S.  267,  86  Week.  Rep. 
812,  6  Asp.  Mar.  L.  Cas.  300.  In  rejecting  this 
contention,  Hannen,  P.,  said :  "It  appears  to 
me  that  the  authorities  clearly  establish  that 
the  tow  has,  under  the  ordinary  contract  of 
towage,  control  over  the  tug.  The  tug  and 
tow  are  engaged  in  a  common  undertaking,  of 
which  the  general  management  and  command 
belongs  to  the  tow,  and  in  order  that  she  should 
efficiently  execute  this  command  it  is  necessary 
that  she  should  have  a  good  lookout,  and  should 
not  merely  allow  herself  to  be  drawn,  or  the 
tug  to  go,  in  a  course  which  will  cause  damage 
to  another  vessel.  As  Dr.  Lushington  has 
pointed  out,  it  is  essential  to  the  safety  of  ves- 
sels being  towed  that  there  should  not  be  a 
divided  command,  and  convenience  has  estab- 
lished that  the  undivided  authority  shall  belong 
to  the  tow.  The  pilot,  if  there  be  one,  takes  his 
station  on  his  tow,  and  the  officers  of  the  tow 
are  usually,  as  In  the  present  case,  of  a  higher 
class  and  better  able  to  direct  the  navigation 
than  those  of  the  tug.  The  practice  which  ex- 
perience has  dictated  has  received  the  sanction 
of  many  legal  decisions,  and  has  been  recognized 
in  the  House  of  Lords,  in  Spaight  v.  Tedcastle 
(1881)  L.  R.  6  App.  Cas.  217,  44  L.  T.  N.  S. 
580,  20  Week,  Rep.  761,  4  Asp.  Mar.  L.  Cas. 
406,  where  Lord  Blackburn  says  that  it  is  the 
duty  of  the  tug  to  carry  out  the  directions  r&- 
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celved  from  the  ship,  and  In  the  privy  conncll, 
in  The  American  (1874)  L.  R.  6  P.  C.  127,  43 
L.  J.  Prob.  N.  S.  30,  31  L.  T.  N.  S.  42,  22 
Week.  Rep.  927,  2  Asp.  Mar.  L.  Cas.  350.  Al- 
thoufirh  In  this  latter  case  It  was  held  from  the 
special  circumstances  that  the  command  be- 
longed to  the  tug,  and  not  to  the  tow,  I  may  ob- 
serve that  It  Is  clear,  from  the  evidence  in  this 
case,  that  It  was  perfectly  well  understood  by 
the  captains  of  the  tug  and  tow  that  the  lat- 
ter had  the  control  of  their  movements,  and 
that  it  was  the  duty  of  those  navigating  the 
tow  to  keep  a  lookout  and  check  the  tug  if  it  were 
going  wrong.  But  it  was  argued  that,  what- 
ever the  relation  of  the  tng  and  tow  may  gen- 
erally be,  they  were  reversed  in  this  case  by 
special  circumstances :  First,  by  the  cf^n tract 
of  towage  between  the  parties.  But  there  is 
nothing  in  the  contract  but  a  bare  agreement 
to  tow.  Secondly,  by  the  fact  that  the  towage 
was  at  sea  with  a  long  scope  of  hawser,  and 
that  this  gives  rise  to  different  duties  on  the 
part  of  the  two  vessels  to  those  which  exist 
on  a  river  towage  with  a  shorter  scope  of 
cable.  I  agree  that  in  a  towage  at  sea  with  a 
long  scope  it  Is  more  difficult  for  the  tow  to 
communicate  with  the  tug.  If  it  had  been 
shown  that  the  Flying  Serpent  had,  by  some 
sudden  manoeuver,  which  those  on  board  the 
Niobe  could  not  control,  brought  about  the  col- 
lision, I  should  have  held  the  Niobe  blameless. 
Thus,  in  The  Storm  cock,  4  Asp.  Mar.  L.  Cas. 
410,  I  held  the  tug  to  be  responsible,  because 
the  tug,  which  was  originally  steering  a  safe 
course,  so  suddenly  departed  from  It  that  the 
tow  could  not  check  her  or  follow  without 
striking  another  vessel.  I  think  that  the  same 
result  would  follow  in  a  river  towage  in  like 
circumstances.  But  In  the  present  case  the  ac- 
tion of  the  Flying  Serpent  was  not  sudden,  and 
might  have  been  prevented  by  those  on  board  the 
Niobe,  if  they  had  done   their  duty." 

That  some  at  least  of  the  English  judges  are 
not  entirely  satisfied  with  the  doctrine  thus  es- 
tablished is  indicated  by  the  following  passage 
in  an  opinion  delivered  by  Hannen,  J. :  "As 
to  the  liability  of  the  tow,  it  seems  to  have  been 
admitted  by  both  the  learned  counsel  that  the 
tow  was  responsible  for  the  negligence  of  the 
tug.  I  confess  I  have  been  somewhat  aston- 
ished to  find  to  what  extent  that  principle  has 
been  carried  by  my  learned  predecessors.  But 
for  those  decisions,  apparently  based,  according 
to  Dr.  Lushlngton,  on  considerations  of  ex- 
pediency, that  there  should  not  be  a  divided 
command,  I  myself  should  have  been  inclined 
to  think  that  the  decisions  of  the  American 
courts  establish  a  rule  more  in  accordance  with 
my  own  ideas  of  Justice ;  that  Is,  the  particular 
circumstances  should  be  looked  at  in  each  case 
to  see  whether  the  tug  or  the  tow,  or  both,  are 
liable.  But  I  accept  the  decisions  of  Dr.  Lush- 
lngton, treating  the  tug  as  the  agent  or  serv- 
ant of  the  tow."  The  Stormcock  (1885)  5  Asp. 
Mar.  L.  Cas.  470,  53  L.  T.  N.  S.  53. 

This  doctrine  is  based  on  the  principle  that 
the  ''motive  power"  is  in  the  tug,  and  the  "gov- 
erning power"  in  the  ship  towed.  The  Clea- 
don  (1860)  14  Moore,  P.  C.  C.  97.  Lush.  Adm. 
Cas.  168,  4  L.  T.  N.  S.  167. 

The  situation  thus  contemplated  Is  presumed 
to  exist,  unless  the  evidence  discloses  conditions 
different  from  those  which  are  ordinarily  inci- 
dent to  the  performance  of  such  contracts. 
Sach  a  case  was  held  to  be  presented  where  a 
steamer  had  taken  in  tow  another  steamer 
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which  had  been  disabled  on  the  high  seas,  and,, 
so  far  as  appeared,  the  "governing  power"  lay- 
wholly  with  the  tug.  Union  S.  S.  Co.  v.  The 
Aracan  (1874)  L.  R.  6  P.  C.  127,  43  L.  J. 
Prob.  N.  S.  30,  31  L.  T.  N.  S.  42,  22  Week. 
Rep.  927,  2  Asp.  Mar.  L.  Cas.  350. 

The  tug  and  the  tow  are  sometimes  said  to 
constitute  together  one  vessel  in  the  intendment 
of  law.  The  Cleadon  (1860)  14  Moore,  P.  C. 
C.  97,  Lush.  Adm.  Cas.  158,  4  L.  T.  N.  S. 
157. 

But  this  doctrine  of  identification  cannot  be 
Invoked  for  the  purpose  of  enabling  the  owner 
of  a  tow  which  is  In  charge  of  a  licensed  pilot 
to  escape  liability  for  the  negligence  of  the  crew 
of  the  tug,  on  the  ground  that  the  employment 
of  the  pilot  was  compulsory.  The  exemption 
accorded  In  cases  where  the  employment  is  of 
that  character  Is  not  applicable  to  the  tug  as- 
well  as  the  tow. 

"The  root  of  the  exemption  in  the  case  of 
compulsory  pilotage  Is  that  the  pilot  is  not 
the  servant  of  the  owner  of  the  towed  ship,  but 
a  xierson  forced  upon  him  by  the  statute;  bnt 
the  relation  of  the  owner  of  the  ship  to  the  tug^ 
is  very  different.  The  tug  is  his  servant,  vol- 
untarily taken  and  employed  by  him  for  the 
occasion.  The  law  implies,  when  the  tug  i» 
employed,  a  contract  between  the  owner  or  mas- 
ter of  the  tug  and  the  owner  of  the  ship  to  the 
effect  that  the  tug  will  obey  the  directions  of 
the  shipowner  and  act  as  his  servant;  but  this 
contract  does  not  affect  third  parties,  and  the 
principle  which  exonerates  the  ship  in  the  case- 
of  the  pilot  does  not  apply  to  the  tug.  It  has 
been  said,  hideed,  in  various  cases,  that  the- 
tug  and  the  vessel  she  has  in  tow  are  to  be  re- 
garded as  one  vessel;  but  this  rule  has  only 
been  laid  down  for  the  purpose  of  rendering  a 
ship  in  tow  subject  to  the  rules  of  navigation 
applicable  to  steamers;  in  that  sense  only  can 
they  be  treated  as  one  vessel.  The  master  of 
the  tug  has  a  separate  contract  and  a  separate 
responsibility  from  the  pilot.  In  one  sentence, 
It  is  by  the  exercise  of  free  will  that  the  ship- 
takes  the  tug;  by  compulsion  of  law  that  she 
takes  the  pilot."  The  Mary  (1879)  L.  R.  5- 
Prob.  Div.  14,  48  L.  J.  Prob.  N.  S.  66,  41  L.  T. 
N.  S.  851,  28  Week.  Rep.  95. 

Where  a  ship  in  charge  of  a  pilot  whose  em- 
ployment is  compulsory  is  being  towed  by  a? 
steam  tug,  and  the  steam  tug,  without  wait- 
ing for  orders  from  the  pilot,  suddenly  adopts- 
a  wrong  manoeuver,  and  so  causes  the  ship  to- 
come  into  collision,  the  owners  of  the  ship  are 
responsible.  The  SlnquasI  (1879)  L.  R.  5  Prob. 
Div.  241,  60  L.  J.  Prob.  N.  S.  5,  43  L.  T.  N.  B. 
768,  4  Asp.  Mar.  L.  Cas.  883. 

b.  American  doctrine.' 

In  America  the  owner  of  a  tug  is  regarded  a»- 
being,  under  ordinary  circumstances,  an  inde- 
pendent contractor,  whose  negligence  is  not  im- 
putable to  the  owner  of  the  tow. 

In  an  early  Massachusetts  case  it  was  held' 
that,  as  the  owner  of  a  steamboat  engaged  in 
towing  vessels  up  and  down  a  river  for  a  certain 
toll  or  hire  was  following  a  trade  which  wa» 
as  much  a  public  and  distinct  employment  as 
that  of  freighting  or  carrying  passengers,  the 
owner  of  a  ship  which  was  being  towed  was- 
not  liable  for  a  collision  caused  by  the  negli- 
gence of  the  crew  of  the  steamboat.  Sproul 
V.  Hemmlngway  (1833)  14  Pick.  1,  25  Am. 
Dec.  860. 
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The  relation  of  a  towing  company  owning  a 
tug  employed  to  tow  a  canal  boat  by  a  charterer 
of  such  boat,  to  such  charterer,  Is  that  of  an 
Independent  contractor,  where  such  company  Is 
engaged  In  the  business  of  towing.  McLoughlln 
V.  New  York  Lighterage  &  Transp.  Co.  (1894) 
7  Misc.  119,  27  N.  Y.  Supp.  248. 

In  the  following  passage  from  the  Judgment 
of  the  Supreme  Court  of  the  United  States  In 
Sturgls  V.  Boyer  (1860)  24  How.  110,  16  L. 
ed.  601,  the  nonliability  of  the  owners  of  tht; 
tow  is  deduced  from  the  fact  that  the  crew  are 
not  their  servants;  but  this  fact  itself  Is  man- 
ifestly an  inference  from  the  assumed  ultimate 
fact,  that  the  owners  of  the  tug  are,  under  or- 
dinary circumstances,  independent  contractors : 
"The  only  remaining  question  of  any  importance 
is  whether  the  ship  and  the  steam  tug  are  both 
liable  for  the  consequences  of  the  collision ; 
or.  If  not,  which  of  the  two  ought  to  be  held  re- 
sponsible for  the  damage  sustained  by  the  11- 
bellants.  Cases  arise,  undoubtedly,  when  both 
the  tow  and  the  tug  are  jointly  lia4>le  for  the 
consequences  of  a  collision ;  as,  when  those  in 
charge  of  the  respective  vessels  jointly  partici- 
pate hi  their  control  and  management,  and  the 
master  or  crew  of  both  vessels  are  either  de- 
ficient in  skill,  omit  to  take  due  care,  or  are 
guilty  of  negligence  in  their  navigation.  Other 
cases  may  well  be  imagined  when  the  tow  alone 
would  be  responsible;  as,  when  the  tug  is  em- 
ployed by  the  master  or  owners  of  the  tow  as 
the  mere  motive  power  to  propel  their  vessel 
from  one  point  to  another,  and  both  vessels  are 
exclusively  under  the  control,  direction,  and 
management  of  the  master  and  crew  of  the  tow. 
Fault  in  that  state  of  the  case  cannot  be  im- 
pated  to  the  tug,  provided  she  was  properly 
equipped  and  seaworthy  for  the  business  in 
which  she  was  engaged;  and  if  she  was  the 
property  of  third  persons  her  owners  cannot  be 
held  responsible  for  the  want  of  skill,  negli- 
gence, or  mismanagement  of  the  master  and 
crew  of  the  other  vessel,  for  the  reason  that 
they  are  not  the  agents  of  the  owners  of  the  tug, 
and  her  owners  In  the  case  supposed  do  not  sus- 
tain towards  those  intrusted  with  the  naviga- 
tion of  the  vessel  the  relation  of  principal.  But 
whenever  the  tug,  under  the  charge  of  her  own 
master  and  crew,  and  in  the  usual  and  ordi- 
nary course  of  such  an  employment,  undertakes 
to  transport  another  vessel  which,  for  the  time 
being,  has  neither  her  master  nor  crew  on  board, 
from  one  point  to  another,  over  waters  where 
such  accessory  motive  power  is  necessary  or 
usually  employed,  she  must  be  held  responsible 
for  the  proper  navigation  of  both  vessels;  and 
third  persons  sufTering  damage  through  the 
fault  of  those  In  charge  of  the  vessels  must, 
under  such  circumstances,  look  to  the  tug,  her 
master  or  owners,  for  the  recompense  which 
they  are  entitled  to  claim  for  any  injuries  that 
vessels  or  cargo  may  receive  by  such  means. 
Assuming  that  the  tug  is  a  suitable  vessel,  prop- 
erly manned  and  equipped  for  the  undertaking, 
so  that  no  degree  of  negligence  can  attach  to 
the  owners  of  the  tow,  on  the  ground  that  the 
motive  power  employed  by  them  was  in  an  un- 
seaworthy  condition,  and  the  tow,  under  the 
circumstances  supposed,  is  no  more  responsible 
for  the  consequences  of  a  collision  than  so 
much  freight;  and  it  is  not  perceived  that  it 
can  make  any  difference  in  that  behalf,  that  a 
part  or  even  the  whole  of  the  officers  and  crew 
of  the  tow  are  on  board,  provided  it  clearly  ap- 
pears that  the  tug  was  a  seaworthy  vessel, 
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properly  manned  and  equipped  for  the  enter- 
prise, and  from  the  nature  of  the  undertaklngr 
and  the  usual  course  of  conducting  it,  the  mas- 
ter and  crew  of  the  tow  were  not  expected  to 
participate  in  the  navigation  of  the  vessel,  and 
were  not  guilty  of  any  negligence  or  omission 
of  duty  by  refraining  from  such  participation. 
Vessels  engaged  in  commerce  are  held  liable 
for  damage  occasioned  by  collision,  on  account 
of  the  complicity,  direct  or  Indirect,  of  their 
owners,  or  the  negligence,  want  of  care,  or  skill 
'^n  the  part  of  those  employed  In  their  naviga- 
tion. Owners  appoint  the  master  and  employ 
tbe  crew,  and  consequently  are  held  responsible 
for  their  conduct  in  the  management  of  the 
vessel.  Whenever,  therefore,  a  culpable  fault 
is  committed,  whereby  a  collision  ensues,  that 
■fault  IS  imputed  to  the  owners,  and  the  vessel 
Is  just  as  much  liable  f^r  the  consequences  as 
If  It  had  been  committed  by  the  owner  himself. 
No  such  consequences  follow,  however,  when 
the  person  committing  the  fault  does  not,  in 
fact  or  by  implication  of  law,  stand  In  the  re- 
lation of  agent  to  the  owners.  Unless  the  own- 
er and  the  person  or  persons  In  charge  of  the 
vessel  in  some  way  sustain  towards  each  other 
the  relation  of  principal  and  agent,  the  Injured 
party  cannot  have  his  remedy  against  the  col- 
liding vessel.  By  employing  a  tug  to  transport 
their  vessel  from  one  point  to  another,  the  own- 
ers of  the  tow  do  not  necessarily  constitute  the 
master  and  crew  of  the  tug  their  agents  In  per- 
forming the  service.  They  neither  appoint  the 
master  of  the  tug,  or  ship  the  crew ;  nor  can 
they  displace  either  the  one  or  the  other.  Their 
contract  for  the  service,  even  though  it  was  ne- 
gotiated with  the  master,  is,  in  legal  contempla- 
tion, made  with  the  owners  of  the  vessel;  and 
the  master  of  the  tug,  notwithstanding  the  con- 
tract was  negotiated  with  him,  continues  to  be 
the  agent  of  the  owners  of  his  own  vessel,  and 
they  are  responsible  for  his  acts  in  her  naviga- 
tion." 

In  a  later  case  the  same  court  remarked  that 
the  effect  of  this  decision  is  to  charge  the  tug- 
with  the  sole  responsibility,  "where  the  tug, 
under  the  charge  of  her  own  master  and  crew, 
undertakes  to  transport  another  vessel  from 
one  polfit  to  another,  which,  for  the  time  beln^^ 
has  neither  her  master  nor  crew  on  board,  as 
in  that  case  her  officers  and  crew  direct  and  con- 
trol the  navigation  of  both  vessels."  The  Mabey 
&  Cooper  (1871)  14  Wall.  204,  20  L.  ed.  881. 

Two  years  later  the  difference  between  the 
English  and  American  doctrines  was  thus  dis- 
cussed in  one  of  the  Federal  circuit  courts: 
"The  simple  rule  of  the  English  law  is  not  ca- 
pable of  application  In  this  country.  In  the  flmt 
place,  the  usual  course  of  business  here  is  for 
the  tugboat  to  take  the  actual  charge  of  the 
navigation,  and  whatever  faults  are  committed 
are  usually  by  her  officers  or  crew.  Besides 
this,  a  very  considerable  part  of  the  towing 
Is  done  on  the  great  rivers,  such  as  the  Hudson 
and  the  Mississippi,  where  the  tow  often  con- 
sists of  many  vessels  belonging  to  different 
owners.  In  some  of  the  reported  cases  there 
have  been  thirty  or  more  barges  or  canal  boats 
in  tow  of  a  single  steamer,  and,  of  course,  it 
cannot  be  that  they  are  all  principals.  This 
difference  of  trade  has  brought  about  a  different 
mode  of  regarding  the  responsibility  of  the 
parties.  ...  It  has  come  to  be  the  general 
practice  in  this  country  to  consider  the  tug  re- 
sponsible, unless  it  can  be  proved  that  the  actual 
fault  was  in  the  navigation  of  the  tow."    The 
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Belknap  (1873)  2  Low.  Dec.  281.  Fed.  Cas.  No. 
1,244. 

This  passage  was  apparently  In  the  mind  of 
the  court  in  Union  S.  S.  Co.  v.  The  Aracan 
(1874)  L.  R.  6  P.  C.  127.  43  L.  J.  Prob.  N.  S. 
30,  31  L.  T.  N.  S.  42.  22  Week.  Rep.  927.  2  Asp. 
Mar.  L.  Cas.  350.  when  it  explained  as  follows 
the  rationale  of  the  American  doctrine:  *'It 
appears  that,  in  the  large  American  rivers  and 
lakes.  It  Is  asual  for  a  tug,  which  is  spoken  of 
as  a  public  vessel,  to  take  a  number  of  small 
vessels  lu  tow,  some  alongside  of  her,  some 
astern.  She  assigns  to  esch  of  these  vessels 
Its  place,  and  they  are  under  her  direction. 
Under  these  circumstances,  the  American  courts 
have  held  that  a  vessel  towed  Is  not  liable  for 
the  negligence  of  the  tug,  because  the  'govern- 
ing power'  is  In  the  tug,  not  in  her."  The' 
passage  itself,  however,  as  well  as  the  decisions 
cited  above,  show  that  the  reason  thus  empha- 
sized is  at  most  only  a  co-ordinate  one,  and  that 
the  difference  between  the  doctrines  which  pre- 
vail in  the  two  countries  Is  due  to  the  fact 
that  diverse  theories  are  entertained  by  the 
courts  as  to  the  ordinary  nature  of  the  relation 
between  the  owners  of  the  tug  and  her  tow. 

The  decisions  above  cited  override  the  effect 
of  an  earlier  one.  Smith  v.  Creole  (1853)  2  Wall. 
Jr.  485.  Fed.  Cas.  No.  13.033,  In  which  the 
English  doctrine  was  adopted  with  respect  to 
vessels  towed  in  and  out  of  harbors,  and  the 
nonliability  of  the  owner  of  the  tow  was  restrict 
ed  to  cases  where  canal  boats,  or  othtfr  like  ves- 
sels, are  towed  by  steamboats.  The  theory  of 
the  court  with  regard  to  vessels  of  the  former 
description  was  that  the  tug  "in  the  exercise  of 
its  physical  power  is  bound  to  obey  the  orders 
of  the  master  or  pilot  who  has  command  or 
control  of  the  ship." 

c.  LlaJ)ility    of    harbor    commissioners. 

The  relation  which  a  board  of  harbor  com- 
missioners bears  to  persons  who  undertake  to 
furnish  tugs  for  the  purpose  of  towing  ships  in 
and  out  of  the  harbors  which  they  control  Is 
the  same  as  that  which  an  employer  ordinarily 
bears  to  an  independent  contractor. 

By  an  act  for  Improving  and  maintaining  a 
harbor,  commissioners  were  empowered  to  build 
or  provide  steam  tugs  for  towing  vessels  into 
or  out  of  the  harbor,  and  to  receive  for  the  use 
of  such  vessels  such  reasonable  compensation  as 
they  should  fix.  The  commissioners  entered 
Into  an  arrangement  with  the  proprietors  of 
steam  ves&els  to  perform  this  duty  for  them  at 
certain  rates  of  charge;  the  commissioners  pay- 
ing them  In  addition  a  sum  annually,  and  the 
vessels  being  placed  under  the  direction  and 
control  of  the  harbor  master.  A  vessel  having 
sustained  damage  in  consequence  of  the  negli- 
gence and  want  of  skill  of  the  master  and  crew 
of  a  tug,  while  being  towed  Into  the  harbor,  the 
owner  brought  an  action  in  a  county  court 
against  the  commissioners,  and  under  the  di- 
rection of  the  Judge  recovered  a  verdict.  The 
court,  on  appeal,  set  aside  the  verdict,  holding 
that  the  decision  of  the  Judge  could  not.  upon 
any  "inference  which  could  be  legitimately 
drawn  from  the  facts"  before  him.  be  correct 
In  point  of  law.  Cuthbertson  ▼.  Parsons  (1852) 
12  C.  B.  304.  16  Jur.  860.  21  L.  J.  C.  P.  N.  S. 
165. 

VIII.  Liability  arising  out  of  certain  other  con- 
tracts of  an  independent  nature. 

So  far  as  regards  the  nonliability  of  the  eon- 
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tractee  for  the  torts  of  the  contractor,  the  Ju- 
dicial situation  is  essentially  the  same  as  that 
which  Is  exemplified  by  the  situations  so  far 
cited,  where  the  relations  of  the  parties  are 
fixed  by  a  contract  which  Is  not  one  of  em- 
ployment, but  which  contemplates  as  one  of  Its 
Incidents  the  performance  of  a  given  piece  of 
work,  or  the  carrying  on  of  certain  continuous 
operations.  To  this  category  belong  leases  of 
railways,  which  are  demised  with  a  view  to 
their  being  kept  up  as  going  concerns.  In  all 
<<uch  cases  the  general  rule  (see  Woodfall,  T^nd. 
&  T.  pp.  703,  et  scq.),  that  the  lessor  is  not 
liable  for  the  torts  of  his  lessee,  produces  the 
same  results  as  if  the  position  were  considered 
with  direct  reference  to  the  fact  that  the  con- 
tract is  In  effect  one  for  the  performance  of 
work  by  a  person  not  in  the  service  of  the  con- 
tractor. 

In  Harper  v.  Newport  News  &  M.  Valley  R, 
Co.  (1890)  90  Ky.  359.  14  8.  W.  346.  the 
lessor  company  was  held  not  to  be  liable,  where 
a  man  was  run  over  owing  to  negligence  of  serv- 
ants of  the  lessee  company.  For  the  rule  In 
cases  where  the  right  of  recovery  depends  on 
the  validity  of  the  lease,  see  VI.,  c,  2,  of  note 
to  Anderson  v.  Fleming,  66  L.  R.  A.  — .  on 
liability  of  employer  for  acts  of  Independent 
contractor  where  injuries  result  from  nonper- 
formance of  absolute  duties  of  employer. 

The  above  remark  Is  applicable  to  leases  of 
mines.  Samuelson  v.  Cleveland  Iron  Mln.  Co. 
(1882)  40  Mich.  164.  43  Am.  Rep.  456,  13  N. 
W.  499.  It  is  also  applicable  to  leases  of 
mills :  It  has  been  held  that  the  lessees  of 
mills  In  possession  and  control,  and  operating 
them,  cannot  be  held  to  be  "In  the  employ**  of 
the  owner  and  lessor,  nor  can  the  agent  of  the 
owner  and  lessor  be  held  as  the  "owner**  or 
"occupant**  of  the  mills,  under  the  Maine  stat- 
ute 1868,  chap.  448.  for  throwing  slalM  and 
refuse  Into  Penobscot  river.  State  v.  Coe  (1881) 
72  Me.  456. 

It  likewise  applies  to  ferries :  Dnncan  ▼.  Mag- 
istrates of  Aberdeen  (1877  ;  Ct.  of  Sess.)  14  Scot 
L.  R.  603;  Bowyer  v.  Anderson  (1831)  2  Leigh, 
550;  Blackwell  v.  Wiswall  (1855)  24  Barb. 
355  (Affirmed  on  appeal,  see  note  at  end  of  this 
report)  ;  Norton  v.  Wiswall  (1858)  26  Barb. 
618.  cited  In  Crusselle  v.  Pugh  (1881)  67  Ga. 
430.  44  Am.  Rep.  724.  in  support  of  the  general 
rule  that  a  lessor  Is  not  liable  to  a  servant  of 
the  lessee  for  damages  resulting  from  the  neg- 
ligence of  the  latter,  unless  some  duty  remained 
upon  the  lessor  from  a  failure  to  perform  which 
the   inlurv   arose. 

In  Felton  v.  Deall  (1850)  22  Vt.  170.  54  Am. 
Dec.  61.  the  legislature  of  this  INew  York] 
state  had  granted  to  Deall  the  right,  for 
a  specified  time,  to  maintain  and  nse  a 
ferry  across  Lake  Champlaln.  Having  es- 
tablished the  ferry,  the  licensee  entered 
Into  a  contract  with  one  H.  by  which 
he  was  to  keep  and  manage  the  ferry,  at  hts 
own  expense  of  labor,  for  one  year.  The  ex- 
penses of  repairs  were  to  be  equally  borne  by 
the  parties,  and  the  receipts  of  the  ferry  were 
to  be  equally  divided  between  them.  H  far- 
ther agreed  that  he  would  not  allow  any  bat  a 
faithful,  honest,  obliging  and  temperate  man 
to  attend  the  ferry,  and  that  he  would  be  re- 
sponsible for  damages  occasioned  by  wllfnl  mis- 
conduct or  neglect  in  its  management.  While  H 
had  charge  of  the  ferry  under  this  contract 
the  boat  was  upset  and  the  plaintiff  and  bts 
property  injured.     It  was  held  that  the  con- 
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tract  belus  such  as  to  vest  the  occupancy  and 
control  of  the  ferry  in  H,  as  the  tenant  rather 
than  the  servant  of  the  defendant,  the  defendant 
was  not  responsible  for  his  acts. 

Other  cases  In  which  the  contract  was  not  one 
of  employment  except  in  the  secondary  sense 
that  it  involved  the  performance  of  some  spe- 
cific kind  of  work,  and  in  which  the  contractee 
was  held  not  to  be  liable  for  the  torts  of  the 
contractor,  are  those  which  involve  sales  of  va- 
rious commodities. 

Where  a  city  purchases  lumber,  and  the  ven- 
dor in  delivering  it  wrongfully  piles  it  in  the 
street,  such  vendor  is  not  the  agent  of  th« 
city,  but  an  independent  contractor,  for  whose 
negligence  the  city  Is  not  responsible.  Evans- 
vllle  V.  Senhenn  (1898)  151  Ind.  42,  41  L.  R.  A. 
728,  734,  68  Am.  St.  Rep.  218,  47  N.  E.  634, 
61  N.  E.  88. 

The  owner  of  a  building  is  not  answerable  for 
the  negligent  manner  in  which  a  coal  company 
having  a  contract  to  furnish  the  owner  with  all 
the  coal  necessary  for  running  his  machinery 
performs  its  contract  in  delivering  the  coal 
through  a  scuttle-hole  In  the  sidewalk.  Ben- 
jamin V.  Metropolitan  Street  R.  Co.  (1896)  133 
Mo.  274.  34  S.  W.  590. 

A  person  who  sells  and  delivers  stone  for 
the  purpose  of  repairing  a  road  is  a  contractor 
within  the  meaning  of  the  statute  of  Upper 
Canada,  16  Vict.  chap.  190,  declaring  **con- 
tractors"  to  be  liable  for  leaving  materials  so 
as  to  obstruct  a  road.  Lennox  v.  Harrison 
(1858)   7  U.  C.  C.  P.  496. 

Compare  with  these  decisions  the  ruling  that 
one  engaged  in  gelling  and  delivering  wood  to 
the  proprietor  of  a  mill  at  so  much  per  cord  is 
not  an  employee  of  the  proprietor  so  as  to  put 
him  in  the  situation  of  one  who  takes  the  risk 
upon  himself  of  negligence  of  those  running  the 
mill.  He  stands  towards  the  proprietor  "pre- 
cisely as  any  other  man  stands  who,  in  conse- 
quence of  his  business  wants,  had  occasion  tn 
visit  the  mill."  Wadsworth  v.  Duke  (1878) 
50  Ga.  91. 

A  shipowner  is  not  liable  for  the  torts  of  one 
who  charters  his  ship  on  a  footing  which  de- 
vests him  entirely  for  the  time  being  of  the  con- 
trol of  the  ship  and  her  crew.  Laugher  v. 
Pointer  (1826)  5  Barn.  &  C.  547.  8  Dowl.  &  R. 
550,  4  L.  J.  K.  B.  309,  per  Llttledale,  J.,  ar- 
guendo; 3  Kent,  Com.  *138;  Parsons,  Ship- 
ping &  Adm.  chap.  VIII.  |  2 ;  Abbott,  Shipping, 
p.  58.  et  teg. 

A  bailor  is  not  liable  for  the  torts  of  the 
bailee  or  of  the  bailee's  servants.  New  York. 
L.  B.  &  W.  R.  Co.  V.  New  Jersey  Electric  R.  Co. 
(1897)  60  N.  J.  L.  338,  43  L.  R.  A.  854.  38 
Atl.  828,  Affirmed  in  61  N.  J.  L.  287,  43  L.  R. 
A.  849,  41  Atl.  1116. 

A  licensor  who  has  surrendered  to  a  licensee 
the  possession  of  a  portion  of  his  premises,  to 
be  used  for  a  lawful  purpose,  Is  not  liable  for 
injuries  caused  by  a  nuisance  which  the  licensee 
has  created  or  suffered  to  exist  on  the  prop- 
erty thus  transferred  to  his  control. 

Gwathney  v.  Little  Miami  R.  Co.  (1861)  12 
Ohio  St.  92,  where  a  foot  passenger  fell  through 
a  railway  bridge  which  the  public  were  per- 
mitted to  use,  upon  a  track  which  a  licensee 
company  had  built  to  connect  its  own  system 
with  that  of  tho  defendant.  Whether  the  li- 
censee company  created  the  nuisance,  and  had 
the  sole  possession  and  use  of  that  track  thence- 
forward until  the  occurrence  of  the  injury  com- 
plained of,  was  held  to  be  a  question  of  fact 
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which  was  properly  left  to  be  ascertained  by 
the  Jury,  from  the  evidence. 

The  existence  of  the  rule  was  assumed  In  Reg. 
V.  Glbbs  (1855)  Dears.  C.  C.  445,  24  L.  J.  Mag. 
Cas.  N.  S.  62,  1  Jur.  N.  S.  118,  6  Cox,  C.  C. 
455. 

IX.  Effect  of  reservation  of  a  limited  power  of 
control. 

a.  In  general. 

To  every  agreement  by  which  one  person  un- 
dertakes to  produce  certain  concrete  results 
for  the  benefit  of  another,  there  is  manifestly 
attached  an  Implied  condition  that  the  latter 
person  shall  have  the  right  of  refusing  to  accept 
the  results  finally  obtained,  if  they  do  not  con- 
stitute a  satisfactory  execution  of  the  agree- 
ment. As  a  matter  of  ultimate  analysis  this 
conception  may  be  regarded  as  the  basis  of  the 
well-settled  doctrine,  that  the  independence  of 
a  contract  Is  not  destroyed  by  the  Inclusion  of 
provisions  which,  although  they  entitle  the 
employer  to  exercise  a  certain  measure  of  con- 
trol, go  no  further  than  to  enable  him  to  se- 
cure the  proper  performance  of  the  work. 

"Was  there  a  control  or  direction  of  the  per- 
son in  opposition  to  a  mere  right  to  object  to 
the  quality  or  description  of  the  work  done? 
Where  this  element  of  personal  control  is  found, 
then  responsibility,  either  for  malfeasance  or 
nonfeasance,  for  fault  or  negligence,  will  at- 
tach, not  only  to  the  servant  or  workman  (he 
Is  always  liable),  but  to  him  who  had  the  per- 
sonal control  over  him,  who  was  his  superior 
In  the  sense  of  the  maxim  [i.  e.  respondeat  su- 
perior]. On  the  other  hand.  If  an  employer  has 
no  such  personal  control,  but  has  merely  the 
right  to  reject  work  that  Is  ill  d.one,  or  to 
stop  work  that  Is  not  being  rightly  done,  but 
has  no  power  over  the  person  or  time  of  the 
workmen  or  artisan  employed,  then  he  will  not 
be  their  superior  In  the  sense  of  the  maxim,  and 
not  answerable  for  their  fault  or  negligence.*' 
Stephens  v.  Thurso  Police  Comrs.  (1876)  3 
Sc.  Sess.  Cas.  4th  series,  542.  This  statement 
of  principles  was  quoted  with  approval  in  Saun- 
ders V.  Toronto  (1899)  26  Ont.  App.  Rep.  265. 

If  the  other  provisions  of  the  contract  are 
such  as  render  the  person  employed  an  Inde- 
pendent contractor,  he  will  not  be  converted  in- 
to a  servant  by  the  insertion  of  stipulations  re- 
serving to  the  employer  "the  right  to  change. 
Inspect,  and  supervise  to  the  extent  necespary, 
to  produce  the  result  Intended  by  the  contract." 
Upplngton  V.  New  York  (1901)  165  N.  Y.  222, 
53  L.  R.  A.  550,  59  N.  E.  91. 

In  other  words  the  relation  of  master  and 
servant  is  not  Inferable  from  the  reservation  of 
powers  which  do  not  "deprive  the  contractor  of 
his  right  to  do  the  work  according  to  his  own  in- 
itiative, so  long  as  he  does  it  in  accordance  with 
his  contract." 

A  phrase  used  by  RIgby,  L.  J.,  In  Hardaker 
V.  Idle  DIst.  Council  [1896]  1  Q.  B.  335,  353, 
65  L.  J.  Q.  B.  N.  S.  363,  74  U  T.  N.  S.  69,  44 
Week.  Rep.  823,  60  J.  P.  196. 

In  a  Canadian  case  Osier,  J.  A.,  expressed  the 
opinion  that  the  legal  criterion  for  determining 
the  question  whether  the  relation  of  master  and 
servant  existed  was  whether  the  alleged  master 
had  the  power  of  controlling  the  work  which 
the  alleged  servant  was  doing  for  him  "In 
respect  to  anything  not  necessarily  Involved  In 
the  proper  doing  of  the  work."  Saunders  t. 
Toronto   (1899)   26  Ont.  App.  Rep.  265. 
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For  the  purpose  of  exemplifying  the  operation 
of  this  rule.  It  will  be  convenient  in  the  first 
place  to  state  in  extenao  the  effect  of  a  few 
typical  contracts  which  have  been  discussed  by 
the  courts,  and  afterwards  to  show  in  detail  the 
result  of  the  decision  dealing  with  each  one  of 
the  specific  provisions  which  are  found  in  these 
or  other  contracts. 

In  Hardaker  v.  Idle  Dist.  Council  [1896]  1 
Q.  B.  336,  65  L.  J.  Q.  B.  N.  S.  363.  74  L.  T.  N. 
S.  69,  44  Week.  Rep.  323,  60  J.  P.  196,  the  con- 
tract under  review,  which  was  one  for  laying 
gas  pipes,  contained  the  following  clauses, 
among  others: 

(1)  •*The  contractor  to  execute  the  whole 
of  the  work  in  the  most  workmanlike  and  sub- 
stantial manner,  particular  attention  being  paid 
to  any  directions  or  instructions  of  the  inspect- 
or (of  the  board),  which  may  be  given  by  him 
from  time  to  time  as  the  work  proceeds,  and.  If 
any  difference  of  opinion  shall  arise  as  to  the 
description,  quality,  and  quantity  of  materials 
or  workmanship,  or  anything  relating  to  the 
works,  the  opinion  of  the  inspector  shall  be 
final  and  binding  on  all  parties  concerned." 

(2)  "The  contractor  shall  give  or  provide  all 
necessary  personal  superintendence  during  the 
execution  of  the  works,  and  shall  employ  com- 
petent foremen  to  superintend  the  same  during 
their  progress,  and,  should  any  such  foremen, 
or  the  contractor's  workmen,  at  any  time  dis- 
obey the  orders  of  the  inspector,  or  conduct 
themselves  Improperly,  or  .be  In  his  opinion  in- 
competent, the  Inspector  shall  have  full  power 
to  discharge  them  forthwith." 

(3)  '"The  inspector  shall  have  power  to  stop 
the  works,  or  any  portion  thereof,  absolutely  at 
any  stage,  to  enlarge,  diminish,  modify,  alter,  or 
vary  the  works,  or  any  part  thereof,  and  also 
to  alter  or  vary  the  description  of  the  materials 
to  be  used  from  time  to  time,  and  such  altera- 
tions shall  not  annul  or  invalidate  the  con- 
tract, which  shall,  nevertheless,  remain  in  full 
force  and  effect." 

(4)  'The  care  of  the  entire  works  until  their 
completion  shall  remain  with  the  contractor, 
who  shall  be  held  responsible  for  all  accidents 
and  damages  to  persons  or  property  arising 
therefrom  from  any  cause  whatsoever.  .  .  . 
The  contractor  shall,  at  his  own  expense,  pro- 
tect all  walls,  buildings,  gas  pipes,  water  pipes, 
or  other  property  which  may  be  laid  bare  or 
otherwise  interfered  with,  and  make  good  any 
such  property  which  may  be     .     .     .     injured 

'  during  the  progress  of  the  works  or  in  conse- 
quence thereof;  and  shall  also  make  good  all 
damage  occasioned  by  delay  or  neglect,  or  care- 
lessness, deficiency  in  strutting,  fencing,  watch- 
ing, or  lighting,  either  to  the  works  or  to  the 
buildings  or  premises  adjoining  or  near  there- 
to, whether  such  damage  or  defects  be  discov- 
ered during  the  progress  of  the  work,  or  appear 
or  become  known  after  the  completion  thereof. 
.  .  .  In  case  of  any  claim,  action,  suit,  or 
proceedings  being  brought  or  taken  against  the 
local  board,  or  any  of  their  officers  or  servants, 
in  respect  of  any  loss,  damage,  or  injury  caused 
by  the  works,  or  consequent  thereupon,  the 
contractor,  or  his  sureties,  shall  fully  Indemnify 
them  and  each  of  them  therefrom." 

(5)  "Wbere  gas  or  water  pipes  are  found  in 
the  line  of  the  sewers,  care  shall  be  taken  that 
no  breakages  occur.  Where  needful  the  con- 
tractor shall  place  strong  timbers  across  the 
trench  and  sling  the  gas  or  water  pipes  to  them 
by  wrought-iron  chains  of  sufficient  strength." 
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(6)  "Where  in  the  opinion  of  the  inspector 
it  is  desirable  so  to  do,  the  contractor  shall 
lower  the  timbers  and  slings  to  or  below  the 
level  of  the  adjacent  surface  and  build  up  con- 
crete walls  thereunder;  in  such  cases  the  con- 
tractor will  be  paid  the  value  of  the  timbers, 
slings,  concrete,  and  labor,  provided  he  has,  as 
Is  herein  provided,  obtained  the  written  certifi- 
cate of  the  inspector,  or  his  written  order,  for 
such  extra  work." 

By  Lindley  and  Smith,  LL.  J.,  it  was  hel<t 
that  there  was  nothing  in  the  provisions  of  the 
contract  from  which  the  existence  of  the  rela- 
tion of  master  and  servant  could  be  inferred. 
Rigby,  L.  J.,  dissented  as  to  this  point.  He  con> 
sidered  that.  Independently  of  the  wide  general 
provisions  conUined  in  paragraphs  (1),  (2)» 
(3),  and  (4),  it  was  made  plain  by  paragraphs 
(5),  and  (6)  that  the  defendant's  inspector  was 
to  have  full  control  over  the  means  adopted  for 
the  protection  of  the  gas  and  water  pipes  out  of 
which  the  accident  arose.  The  difference  of 
opinion  thus  disclosed  Is  not  surprising,  for 
the  contract  is  couched  in  terms  which,  to  say 
the  least,  rendered  it  very  difficult  to  say  that 
the  contractor  could  act  with  greater  freedom 
or  independence  than  a  hired  servant  coultf 
do. 

In  Norwalk  Gaslight  Co.  ▼.  Norwalk  (1893) 
63  Conn.  495,  28  Atl.  32,  a  contract  for  the 
construction  of  a  sewer  nrovided  that  the  de- 
fendant borough  was  authorised  by  its  engineer, 
or  such  other  person  or  persons,  or  in  such  other 
manner  as  it  may  deem  proper,  to  inspect  the 
materials  to  be  furnished  and  the  work  to  be 
done  under  the  agreement,  and  to  see  that  the 
same  corresponded  with  the  specifications.  In 
the  specifications  were  the  following  provisions : 
That  the  work  should  be  backed  in  carefully,, 
rammed  and  packed  in  and  around  the  sewer, 
with  proper  tools,  by  trusty  persons,  "approved 
by  the  engineer,"  and  no  tunneling  would  be 
allowed,  "except  by  written  permission  of  the 
engineer ;"  that  if,  in  excavating  for  any  sewer 
or  branch  thereof,  any  water  pipe,  gas  pipe,  or 
other  obstruction  be  met  with,  that  "in  the 
judgment  of  the  engineer  should  be  avoided," 
then  the  party  of  the  second  part  (the  con- 
tractors) after  the  same  should  have  been  meas 
ured  by  the  engineer,  should  Immediately  fill 
such  excavation ;  that  the  work  should  be  pros- 
ecuted at  and  from  as  many  different  points  in 
such  part  or  parts  of  the  avenues  or  streets  on 
the  line  of  the  work  as  the  engineer  might  from 
time  to  time,  during  the  progress  of  the  work, 
determine;  that  plank  foundations  should  be 
laid,  when  necessary  in  the  opinion  of  the  en- 
gineer: that  all  work  to  complete  drainage 
should  be  done  according  to  the  plans,  etc.,  antf 
"in  accordance  with  all  the  directions  of  the  en- 
gineer of  said  sewer  committee ;"  that,  **in  cases 
of  rock  blasting,  the  blast  was  to  be  carefully 
covered  with  heavy  timber,  according  to  the 
ordinances  of  the  court  of  burgesses  relative 
to  rock  blasting,  which  shall  be  strictly  ob- 
served;" that  certain  rock  should  be  excavated 
with  as  little  blasting  as  possible,  and  "under  the 
Immediate  suoervlslon  and  direction  of  the  en- 
gineer or  his  assistant;"  that,  if  any  person 
employed  by  the  contractor  on  the  work  should 
appear  to  the  engineer  to  be  incompetent  or  dis- 
orderly, he  was  to  be  discharged  immediately, 
on  the  requisition  of  the  engineer,  and  such 
person  was  not  to  be  again  employed  upon 
them  without  permission  of  the  engineer ;  that 
If    any    materials    or    implements    should    be 


1903. 


Cei^ral  Coax  &  I.  Co.  v.  Grider. 


477 


l)rou}?ht  to  the  ground  which  the  engineer  might 
<leem  to  be  of  improper  description  or  improper 
to  be  used  in  the  work,  the  same  should  be  re- 
moved forthwith. 

Discussing  the  efTect  of  this  contract,  the 
court  said:  **These  provisions,  and  others  of 
similar  import  in  the  contract  and  specifications, 
certainly  denote  that  a  high  degree  of  power  to 
be  exercised  in  the  supervision  of  the  work 
and  to  Insure  its  performance  by  the  contractor, 
was  reserved  by  the  defendant  borough  to  Its 
agents,  acting  in  its  behalf ;  and,  when  coupled 
as  It  is  with  other  provisions  providing  for  the 
responsibility  of  the  contractor  *for  all  dam- 
■ages  which  may  happen  to  neighboring  prop- 
erties, or  in  any  way  from  neglect,'  and  that  he 
shall  at  his  own  expense,  'shore  up,  protect,  re- 
store, and  make  good,  as  may  be  necessary,  all 
buildings,  walls,  fences,  or  other  properties 
which  may  be  disturbed  or  injured  during  the 
progress  of  the  work,* — fairly  indicate  that  an 
Intention  existed  on  the  .part  of  the  borough 
to  reserve  such  control  as  in  the  Judgment  of 
Its  advisers  was  Inconsistent  with  such  Immu- 
nity ffom  liability  as  is  now  claimed  In  Its  be- 
half. But  on  the  whole  we  are  inclined  to 
think  that  the  weight  of  authority  upon  this 
•question  justifies  us  in  holding  that  the  reser- 
vatlons  of  control,  being  but  partial,  and  ex- 
isting hi  certain  reapers  only,  did  not  prevent 
the  existence  of  the  relation  of  contractee  and 
Independent  contractor ;  that  the  general  control 
over  the  work,  as  to  the  manner  and  method  of 
its  execution,  the  oversight  and  direction  of  the 
performance  of  the  actual  manual  labor,  espe- 
cially in  the  particulars  in  the  execution  of 
which  the  plaintiff  claimed  that  the  injury  to  its 
property  was  caused,  notwithstanding  the  pre- 
scribed limitations,  remained  in  the  contractor ; 
that  the  persons  doing  the  work  were  his  serv- 
ants, not  those  of  the  defendant;  and  that 
these  considerations,  relating  to  general  control, 
constitute  the  true  test  by  which  to  determine 
whether  the  relation  be  that  of  employer  and 
contractor  or  that  of  master  and  servant." 

The  contract  in  Harding  v.  Boston  (1895) 
163  Mass.  14.  39  N.  B.  411,  which  was  also  for 
the  construction  of  a  sewer  provided,  among 
other  things,  that  the  contractor  was  "to  fur- 
nish ail  the  materials  except  as  hereafter  speci- 
fied, and  do  all  the  work  according  to  the  plans 
and  specifics  tloub*'  set  out ;  that  the  excavation 
was  to  be  '*made  true  to  the  line  and  grade  as 
given  to  the  contractor,"  and.  If  the  material 
was  unsuitable  for  forming  the  bottom,  a  fur- 
ther depth  was  to  be  excavated  "as  directed  by 
the  superintendent  or  inspector  in  charge ;" 
that  only  such  length  of  trench  was  to  be 
opened  at  once  "as  directed  by  the  Inspector;" 
that  the  earth  excavated  was  "to  be  compactly 
placed  along  the  trench,  so  as  to  be  as  little 
annoyance  as  possible  to  abutters,  .  .  .  and 
no  obstruction  to  be  placed  upon  the  sidewalks ;" 
that  the  trencheb  and  banks  were  to  be  kept 
lighted  and  fenced  as  provided  in  the  city  or- 
-dinances ;  that  the  contractor  was  to  be  "re- 
sponsible for  all  damages  arising  from,  or  in 
consequence  of,  the  construction  of  the  sewer ;" 
that  all  sewers  or  drains  were  to  be  connected 
with  the  work  "as  directed  by  the  superintend- 
ent or  inspector;"  that  the  earth  was  to  be 
removed  and  the  street  cleaned  up  as  the  work 
proceeded,  "to  the  satisfaction  of  the  inspect- 
or ;"  that  certain  notice  was  to  be  given  by  the 
contractor  to  any  railroad  corporation  before 
entering  on  its  location,  "and  every  provision 
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for  safety  required  by  them,  or  by  the  in- 
spector, to  be  complied  with ;"  that  certain  no- 
tice was  also  to  be  given  to  any  street  railway 
corporation,  in  crossing  or  in  opening  trenches 
beneath  its  tracks,  and  the  work  performed  so 
as  to  permit  the  passage  of  cars,  "unless  by 
special  direction  of  the  superintendent;"  and 
that  the  work  was  to  be  finished  by  a  date 
named.  The  contract  also  contained  the  fol- 
lowing clauses;  **The  work  to  be  kept  per- 
fectly clean  from  dirt,  brick-bats,  etc.,  as  built, 
and  the  whole  done  to  the  satisfaction  and  ac- 
ceptance of  the  superintendent  of  sewers,  and 
subject  to  his  inspection  and  direction  at  all 
times."  It  was  held  that  none  of  these  pro- 
visions destroyed  the  independence  of  the  con- 
tract. 

In  Upplngton  v.  New  York  (1901)  166  N.  Y. 
222,  63  L.  R.  A.  550,  69  N.  B.  91,  another  c  m- 
tract  for  the  construction  of  a  sewer  provided 
that  "the  city  engineer  was  to  'have  the  right 
to  regulate  the  excavation,'  and  not  'more  than 
400  feet  of  trench'  was  to  be  opened  at  one 
time  without  his  permission,  while  the  commis- 
sioner of  city  works  was  authorized  to  'change 
at  his  discretion  the  amount  of  all  the  various 
kinds  of  work  and  materials  and  structures.' 
The  contractors  were  required  to  observe  all  the 
ordinances  of  the  common  council  in  relation  to 
obstructing  the  streets,  and  'in  all  cases  of  rock 
blasting  the  blast'  was  'to  be  carefully  covered 
with  heavy  timber,  according  to  the  ordinances 
of  the  common  council'  relating  to  the  subject, 
'which  ordinances  shall  be  strictly  observed.' 
If  any  person  employed  by  the  contracior  should 
'appear  to  the  engineer  to  be  Incompetent  or 
disorderly'  he  was  to  be  discharged,  and  not  em- 
ployed again  without  permission.  The  engineer, 
with  the  consent  of  the  commissioner,  had  power 
'to  vary,  extend,  or  diminish  the  quantity  of 
work  during  its  progress  without  vitiating  the 
contract.'  It  was  also  provided  that  'all  ex- 
planations and  directions  necessary  to  the  car- 
rying out  and  completing  satisfactorily  the  dif- 
ferent descriptions  of  work  contemplated  and 
provided  for  under  this  contract  will  be  given 
by  said  engineer.  The  city  had  the  right  to 
Inspect  the  work  and  materials  to  see  that  they 
corresponded  with  the  specifications.  Any  ma- 
terials or  Implements  brought  upon  the  ground 
which  the  engineer  'should  deem  to  be  of  improp- 
er description  or  improper  to  be  used  in  the 
work,'  were  to  be  removed  forthwith.  The  con- 
tractors were  to  have  charge  of  and  be  respon- 
sible for  the  entire  line  of  work  until  Its  com- 
pletion and  acceptance,  and  were  not  to  be 
paid  for  any  part  thereof  until  the  whole  sewer 
was  finished.  The  specifications  contained  many 
provisions  relating  to  details  of  the  work  that 
are  usually  found  In  municipal  contracts  for 
the  building  of  sewers."  It  was  held  that  there 
was  nothing  In  the  terms  of  the  contract  that 
required  the  conclusion  that  the  contractor  was 
a  servant. 

In  a  case  where  the  relation  of  a  railway 
company  to  one  who  had  contracted  for  the 
building  of  the  road  was  in  question,  the  pro- 
visions upon  which  the  plaintiff  unsuccessfully 
relied,  for  the  purpose  of  establishing  his  con- 
tention that  the  contractor  was  a  mere  servant, 
were  thus  grouped  together  by  the  court :  The 
work  was  to  be  done  "subject  to  the  approval 
of  the  chief  engineer."  The  company  was  to  re- 
tain regularly  in  its  service  an  assistant  en- 
gineer to  direct  the  execution  of  the  work.  The 
contractor  was  to  increase   the   force,   "when- 
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ever  required  by  the  chief  engineer."  If  be 
failed  to  complete  the  work  within  the  time 
stipulated,  the  company  might  hire  hands  to 
complete  it  at  his  expense.  He  was  to  dis- 
charge any  employee  who  should,  "in  the  Judg- 
ment of  the  chief  engineer,  or  assistant  in 
charge  of  the  work,"  be  unfaithful,  unskilful, 
or  remiss  in  the  performance  of  the  work,  or 
guilty  of  riotous,  disrespectful,  or  other  Im- 
proper conduct.  He  was  to  be  responsible  for 
damages  as  between  himself  and  the  company. 
All  trees,  logs,  bushes,  and  other  perishable  ma- 
terial were  to  be  removed  to  the  outer  limits 
of  the  clearing  or  burned  up.  Reviewing  these 
stipulations,  the  court  said :  "We  suppose,  if 
the  contract  had  not  contained  the  conditions 
and  limitations  above,  that  it  could  hardly  be 
contended  that  Hardin  was  not  an  independent 
contractor.  Do  these  conditions  destroy  and 
negative  that  feature?  We  think  not.  for  the 
reason  that  they  do  not  apply  to  the  mode  and 
manner  of  having  the  work  done,  nor  do  they 
in  any  way  take  said  work  out  of  the  hands  of 
Hardin  [the  contractor].  They  are  nothing 
more  than  certain  rules  under  which  the  work 
was  to  be  done  by  Hardin,  and  Intended  to 
guaranty  the  faithful  execution  of  the  specified 
work.  We  do  not  see  why  one  working  under 
specified  rules  may  not  be  an  Independent  con- 
tractor, as  without  such  rules.  One  contracting 
to  build  a  house  according  to  specifications  and 
plans  drawn  by  an  architect,  and  under  the  In- 
spection of  the  architect,  which  is  usually  tbp 
case,  would,  none  the  less,  be  an  independent 
contractor,  because  of  the  presence  and  inspec- 
tion of  the  architect.  The  point  is.  Who  is 
doing  the  work?  Is  the  company  doing  it  by 
its  employees,  or  Is  the  contractor  by  his?  The 
company  certainly  had  the  right  to  see  that 
the  contractor  was  doing  the  work  according 
to  the  contract,  and  that  he  employed  skilful 
and  proper  laborers,  and  the  regulations  above 
were,  as  it  appears  to  us,  Intended  to  accom- 
plish this  end — ^nothing  more."  Rogers  v. 
Florence  R.  Co.  (1880)  31  S.  C.  878,  0  8.  B. 
1030. 

In  Hughes  v.  Cincinnati  &  S.  R.  Co.  (1883) 
80  Ohio  St.  461,  where  the  contract  contained 
the  following  provision,  it  was  held  that  the 
right  of  direction  reserved  to  the  engineer  re- 
lated only  to  the  quantity  of  work  to  be  done 
in  the  construction  of  the  road,  or  to  the  con- 
dition of  the  work  when  completed,  and  not  to 
the  mode  or  manner  of  doing  the  work : 

(1)  The  work  of  grubbing  and  clearing,  ex- 
cavation, embankment,  is  to  be  done  as  de- 
scribed in  the  specifications,  and  agreeably  to  the 
directions  of  the  said  engineer  or  his  assistants. 

(2)  Clearing.  The  entire  ground  on  which 
embankments  or  excavations  are  to  be  made, 
and  such  additional  width,  not  exceeding  50 
feet  on  each  side,  as  the  engineer  may  direct, 
shall  be  cleared  of  all  trees.  The  fences  on  the 
line  of  the  road  which  are  not  removed  by  the 
owner  shall  be  cleared  off  by  the  contractor  and 
piled  up  and  preserved  for  the  use  of  the  owner, 
on  the  direction  of  the  engineer. 

(3)  Earth  work.  In  grading  the  roadbed  In- 
creased width  shall  be  made  for  passing  places 
or  side-tracks,  *'at  such  places  as  the  engineer 
may  direct." 

(4)  Excavation  will  include  all  cuttings  nec- 
essary to  or  connected  with  the  railroad,  "and 
which  sholl  be  directed  by  the  engineer."  Ex- 
cavations will  be  "of  such  width  and  depth, 
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and  with  side  slopes  of  such  hiclinatlon  as  the 
engineer  may  direct." 

(5)  Earth  from  roadway  excavations  is  to 
be  hauled  Into  embankments,  as  far  as  the 
engineer  directs,  not  exceeding  2.000  feet.  Spoil 
iianks  are  to  be  so  formed  as  to  slope  backward 
from  the  roadbed  excavation  in  such  a  manner 
AS  the  engineer  shall  direct.  Rock  excavations 
will  be  14  feet  in  width  at  grade,  "with  such 
side  slopes  as  the  engineer  shall  direct." 

(6)  Embankments  for  roadbed  or  for  what- 
soever purpose  Incidental  to  nr  connected  with 
the  construction  of  the  railroad,  and  which 
"may  be  required  by  the  engineer  in  charge, 
shall  be  built  at  his  direction." 

(7)  The  form  and  dimensions  of  embank- 
ments "shall  conform  to  the  stakes  and  direc- 
tl'-ns  of  the  engineer,"  and  embankments  which 
will  be  required  about  masonry  "shall  be  built  at 
such  time,  and  in  such  manner,  and  of  such  ma- 
terial, as  the  engineer  shall  direct."  Embank- 
ments shall  be  built  of  such  height  and  width  as 
will,  '*ln  the  opinion  of  the  engineer,"  leave  them 
of  full  size  when  they  shall  have  become  fully 
settled  and  compact.  Borrowed  earth  to  form 
embankments  will  be  taken  fr'^m  such  place  as 
may  be  selected  by  the  engineer. 

(8)  All  of  the  work  shall  be  done  hi  a  neat, 
substantial,  and  workmanlike  manner,  and  in 
all  respects  fully  completed,  "to  the  satisfac- 
tion of  the  engineer  in  charge." 

(0)  The  work  embraced  In  the  contract  "shall 
be  prosecuted  with  such  force  as  the  engineer 
may  deem  adequate  to  its  completl'^n  within 
the  time  specified ;"  and  If  at  any  time  the  con- 
tractor shall  refuse  or  neglect  to  prosecute  the 
work,  with  a  force  sufliclent  In  the  opinion  of  the 
said  engineer  to  secure  its  completion  within  the 
time  specified,  the  engineer,  or  such  other  agent 
as  he  may  designate,  may,  on  ten  days*  notice, 
proceed  to  take  possession  of,  and  use  in  com- 
pleting the  work,  the  tools,  etc.,  belonging  to 
the  contractor,  and  employ  such  number  of  men 
as  may  In  his  opinion  be  necessary  to  Insnre 
the  completion  of  the  work,  within  the  time 
specified,  charging  the  expenses  so  incurred  to 
the  contractor.  And  If  the  contractor  shall 
fail  to  prosecute  the  work  with  an  adequate 
f  rce,  or  to  comply  with  the  directions  of  the 
engineer  In  regard  to  the  manner  of  performing 
It,  or  In  any  other  way  neglect  the  requirements 
of  the  agreement  and  specifications,  or  if  he 
shall  do  any  portion  of  the  work  embraced  In 
this  contract,  in  an  unfaithful  an  unworkman* 
like  manner,  "the  engineer  may,  at  his  discre- 
tion, declare  this  contract,  or  any  portion  or  see* 
tlon  embraced  in  it,  forfeited." 

b.  Clauses  relating  to  supervision  of  %Dork. 

In  applying  the  rule  enunciated  In  the  pre- 
ceding section  the  courts  have  held  that  a  pro- 
vision of  the  following  tenor  may  be  Inserted  Id 
a  contract  without  destroying  its  independent 
character, — that  the  employer's  agent  shall  have 
the  right  of  supervising.  Inspecting,  or  superin- 
tending the  work  for  the  purpose  of  seeing  that 
It  Is  done  according  to  the  specifications. 

In  one  case  we  find  the  broad  rule  laid  down 
that  the  mere  right  of  the  defendant  to  supervise 
the  work  so  far  as  to  see  whether  It  was  done 
according  to  contract  does  not  throw  the  re- 
sponsibility. If  any,  of  the  contractor  on  the 
employer.  Welsh  v.  Lehigh  &  W.  Coal  Co. 
(1886;  Pa.)  3  Cent.  Rep.  386,  5  Atl.  48. 

*'lt  Is  now  an  accepted  rule  that  supervision 
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of  such  work,  [i.  e.  the  building  of  a  railway  1 
may  be  retained  without  interfering  with  the 
independent  action  or  liability  of  contractors 
who  have  engaged  to  perform  it  or  subdivisions 
of  it."      I^rson  V.  Metropolitan   Street  R.   Co. 

(1802)  110  Mo.  234.  16  L.  R.  A.  330,  33  Am. 
St.  Rep.  43»,  10  S.  W.  416. 

"Although  the  employer  may  have  had  an 
agent,  who  supervised  the  work  for  the  mere 
purpose  of  seeing  that  it  was  done  In  conformity 
to  the  contract,  without  Interfering  as  to  the 
particular  method  in  which  it  was  done  or 
the  means  by  which  a  given  result  was  to  be 
accomplished,  that  would  not  be  in  law  a  con- 
trol and  direction  of  the  work  by  her ;  and  she 
would  not  be  responsible  for  the  manner  in 
which  the  work  was  done."  Harrison  v.  Kiser 
(1»87)  70  Ga.  588,  4  S.  E.  320  (language  of 
headnote  prepared  by  the  court). 

An  employer  cannot  be  held  liable  for  the 
acts  of  a  conti-actor  merely  because  his  engineer 
has  a  general  supervision  of  the  work,  where  the 
power  of  such  engineer  is  "limited  to  the  man- 
ner of  its  accomplishment,  and  the  time  within 
which  it  should  be  flnished,  rather  than  the 
means  to  be  used."  Edmundson  v.  Pittsburgh. 
M.  &  Y.  R.  Co.  (1885)  111  Pa.  316,  2  Atl. 
404. 

A  contract  is  none  the  less  independent  be- 
cause the  employers*  representative  has  the 
right  to  see  that  the  work  is  properly  done. 
Murphy  v.  Ottawa   (1887)  13  Ont.  Rep.  334. 

In  Reedie  v.  London  &  N.  W.  R.  Co.  (1849) 
4  Bxch.  244,  6  Eng.  Ry.  &  C.  Cas.  184,  20  L. 
J.  Exch.  N.  S.  65,  a  provision  by  which  the 
employer  reserved  a  general  power  of  watching 
the  work  was  treated  as  immaterial.  In  fact 
it  was  not  even  contended  by  counsel  that  it 
changed  the  relation  of  the  parties  to  that  of 
master  and  servant. 

To  the  same  efTect  see  the  following  cases: 
St.  Louis,  A.  &  T.  R.  Co.  v.  Knott  (1801)  54 
Ark.  424,  16  S.  W.  9 ;  Norwalk  Gaslight  Co.  v. 
Norwalk  (1803)  63  Conn.  405.  28  Atl.  32;  Nev- 
ius  V.  Peoria  (1866)  41  111.  502.  89  Am.  Dec. 
302;  Pfftu  V.  Williamson  (1872)  63  111.  16: 
IMoneer  Fireproof  Constr.  Co.  v.  Hansen  (1808) 
176  III.  100,  52  N.  B.  17:  Bayer  v.  Chicago,  M. 
&  N.  R.  Co.  (1806)  68  III.  App.  210:  Cary  v. 
Chicago  (1805)  60  111.  App.  341 ;  Fitzpa trick 
V.  Chicago  &  W.  I.  R.  Co.  (1880)  31  111.  App. 
640;  Gelst  v.  Rothschild  (1000)  00  Hi.  App. 
324  ;  New  Albany  F'>rge  &  Rolling  Mill  v.  Cooper 
(1801)  131  Ind.  363,  30  N.  E.  204  ;  Hughbanks 
V.  Boston  Invest.  Co.  (1804)  02  Iowa.  267,  60 
N.  W.  040;  Harding  v.  Boston  (1805)  163  Mass. 
14,  30  N.  E.  411 ;  Gorham  v.  Gross  (1878)  12.% 
Mass.  232,  28  Am.  Rep.  234 ;  Morgan  v.  Smith 

(1803)  loO  Mass.  570.  35  N.  E.  101 ;  Crenshaw 
V.  Oilman  (1802)  113  Mo.  633,  20  S.  W.  1077: 
McKlnley  v.  Chicago,  S.  F.  &  C.  R.  Co.  (1800) 
40  Mo.  App.  440 ;  Upplngton  v.  New  York 
(1001)  105  N.  Y.  222,  53  L.  R.  A.  550,  50  N.  B. 
91 ;  llawke  v.  Brown  (1808)  28  App.  Div.  37. 
50  N.  Y.  Supp.  1032;  .Taskoey  v.  Consolidated 
Gas  Co.  (1001)  83  Misc.  700,  67  N.  Y.  Supp. 
076;  Gardner  v.  Bennett  (1874)  6  Jones  &  S. 
107;  Clare  v.  National  City  Bank  (1875)  8 
Jones  &  S.  104;  Reed  v.  Allegheny  (1875)  70 
Pa.  300;  Wray  v.  Evans  (1875)  80  Pa.  102: 
Welsh  V.  Parrlsh  (1802)  148  Pa.  500.  24  Atl. 
86;  Slmonton  v.  Perry  (1001)  Tex.  Civ.  App.) 
62  S.  W.  1000;  Bibb  v.  Norfolk  &  W.  R.  Co. 
(1891)  87  Va.  711,  14  S.  E.  163. 

The  courts  have  also  held  that  the  Independ- 
ent nature  of  the  contract  is  not  destroyed  by 
65  L.  R.  A. 


a  provision  providing  that  suitable  material  is 
to  be  furulshed,  and  a  speclfled  structure  erect- 
ed, subject  to  the  dally  approval  of  the  em- 
ployer's engineer.  Casement  v.  Brown  (1893) 
148  U.  S.  615,  37  L.  ed.  582,  13  Sup.  Ct.  Rep. 
672.  In  which  case  the  court  said :  "This  con- 
stant right  of  supervision,  and  this  continuing 
duty  of  satisfying  the  Judgment  of  the  engin<»ers, 
do  not  alter  the  fact  that  it  was  a  contract  to 
do  a  particular  work,  and  In  accordance  with 
plans  and  specifications  already  prepared.  They 
did  not  agree  to  enter  generally  into  the  service 
of  the  companies  and  do  whatever  their  em- 
ployers called  upon  them  to  do,  but  they  con- 
tracted for  only  a  specific  work.  The  functions 
of  the  engineers  were  to  see  that  they  compiled 
with  this  contract.  .  .  .  They  were  to  see 
that  the  thing  produced  and  the  result  obtained 
were  such  as  the  contract  provided  for." 

Neither  Is  the  Independent  nature  of  the  con- 
tract destroyed  by  a  provision  that  the  work  Is 
to  be  "under  the  supervision  and  subject  to  the 
approval"  of  the  employer  or  his  agent.  Vos- 
beck  V.  Kellogg  (1800)  78  Minn.  176,  80  N.  W. 
057;  Eaton  v.  European  &  N.  A.  R.  Co.  (1871) 
')0  Me.  520,  8  Am.  Rep.  430;  Thomas  v.  Al- 
toona  &  L.  Valley  Electric  R.  Co.  (1800)  101 
I'a.  361,  48  Atl.  215;  Callan  v.  Bull  (1896)  113 
Cal.  503,  45  Pac.  1017;  Alabama  Midland  R. 
Co.  V.  Martin  (1803)  100  Ala.  511,  14  So.  401)  ; 
or  by  a  provision  that  the  work  is  to  be  "done 
to  the  satisfaction"  of  the  employer's  represent- 
ative (Harding  v.  Boston  [1805]  163  Mass.  14, 
30  N.  E.  411;  Eldred  v.  Mackle  [1001]  178 
Mass.  1,  50  N.  E.  673;  Powell  v.  Virginia 
Constr.  Co.  [1800]  88  Tenn.  602,  17  Am.  St 
Rep.  025,  13  S.  W.  601;  Smith  v.  Milwaukee 
Builders*  &  T.  Exchange  [1805]  01  Wis.  360, 
30  L.  R.  A.  504,  51  Am.  St.  Rep.  012,  64  N. 
W.  1041J. 

The  liability  of  the  employer  was  denied 
where  the  contractor  had  offered  to  do  the 
work  of  excavation  for  "$645,  lump  Job,"  and 
the  defendant  had  accepted  the  offer  in  a  letter 
in  which,  among  the  other  terms  given,  it  was 
stated  that  "the  excavation  was  to  be  done  ab- 
solutely In  acc(  rdance  with  the  drawing,"  and 
"to  the  full  satisfaction  of  the  architect,"  and 
that  the  lines  of  the  excavation  were  to  be 
given  by  their  engineer.  Hunt  v.  Vanderbllt 
(1804)   115  N.  C.  550,  20  S.  E.  168. 

For  other  cases  in  which  similar  stipulations 
were  Involved,  see  infra,  IX.  c. 

Likewise,  the  Independent  nature  of  the  con- 
tract Is  not  affected  by  a  provision  that  the  em- 
ployer or  his  agent  Is  to  have  the  right  to  re- 
ject Improper  or  defective  materials.  Hardaker 
v..  Idle  Dlst.'  Council  [1806]  1  Q.  B.  335,  353, 
65  L.  J.  Q.  B.  N.  S.  363,  74  L.  T.  N.  S.  60, 
44  Week.  Rep.  323,  00  J.  P.  106.  per  Rlgby,  Jr., 
aruuendo;  Upplngton  v.  New  York  (1001)  165 
N.  Y.  222,  53  L.  R.  A.  550,  50  N.  E.  01 ;  Nor- 
walk Gaslight  Co.  V.  Norwalk  (1803)  63  Conn. 
405,  28  Atl.  32;  Fitzpatrlck  v.  Chicago  &  W. 
I.    R.    Co.    (1880)    31    111.    App.    640. 

c.  Clauses  providina  that  the  work  shall  he  done 
under  the  direction  of  the  employer. 

Other  still  more  striking  Illustrations  of  the 
extent  to  which  the  courts  have  gone  In  refus- 
ing to  Infer  the  existence  of  the  relation  of 
master  and  servant  are  to  be  found  In  those 
cases  where  It  Is  not  merely  provided  that  the 
work  shall  be  done  under  the  general  supervi- 
sion  of   the   employer  or  his  agent,   but   that 
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'v\-bole  work,  or  certain  parts  thereof,  shall  be 
done  "under  the  direction"  of  the  employer  or 
his  a)?ent. 

That  there  was  at  flrst  a  disposition  on  the 
part  of  the  Judges  to  construe  such  a  stipulation 
to  the  disadvantage  of  the  employer  may  per- 
haps be  Inferred  from  some  remarks  of  Lord 
Denman  In  Allen  ▼.  Hayward  (1845)  7  Q.  B. 
960.  4  Eng.  Ry.  &  C.  Cas.  104,  15  L.  J.  Q.  B. 
N.  S.  09,  10  Jur.  92.  Referring  to  a  provision 
of  the  contract  which  required  that  all  such 
parts  of  the  work  as  were  not  specified  and  de- 
scribed In  the  contract  or  plans  and  speclfica- 
tlcns  should  be  executed  In  such  manner  as  the 
surveyor  of  the  works  should  direct,  he  said 
that  this  passage  appeared  to  take  power  from 
the  contractor,  and  keep  It  In  the  hands  of  the 
•commissioners,  or  their  surveyor.  But  It  was 
held  not  to  be  applicable  to  the  facts  under  dis- 
cussion, and  Its  actual  effect  was  not  deter- 
mined. 

The  rationale  of  these  cases  Is  that  the  ques- 
tion whether  the  person  employed  was  an  in- 
dependent c<^ntractor  or  a  mere  servant  Is  not 
to  be  determined  by  the  retention  of  a  certain 
kind  or  degree  of  supervision  by  the  employer, 
hut  by  the  contract  as  a  whole, — ^by  Its  spirit 
and  essence,  and  not  by  the  phraseology  of  a 
single  sentence  or  paragraph.  If  the  result  of 
applying  this  test  Is  to  render  It  reasonably 
certain  that  the  Intention  of  the  parties  was 
to  enter  Into  an  independent  contract,  the  words 
above  spuclfled  will  be  construed  as  being  one 
which  relates  to  the  results  contemplated,  and 
not  to  the  methods  employed.  For  decisions 
embodying  or  recognizing  this  doctrine,  see  Fos- 
ter V.  Chicago  (1002)  197  III.  264,  64  N.  B. 
322,  AtTg  (1901)  06  III.  App.  4;  Hughes  v. 
Cincinnati  &  8.  R.  Co.  (1883)  30  Ohio  St.  461  : 
Rldgeway  v.  Downing  Co.  (1000)  109  Oa.  591. 
34  S.  B.  1028 ;  Norwalk  (Saslight  Co.  v.  Norwalk 
(1803)  63  Conn.  495,  28  Atl.  32;  Humpton  v. 
TJnterklrcher  (1890)  97  Iowa,  509.  66  N.  W. 
776 :  and  the  following  decisions. 

This  principle  of  interpretation  has  been 
deemed  to  warrant  the  inference  that  a  contract 
Is  none  the  less  Independent  in  its  character 
because  it  contains  a  provision  that  the  work 
is  to  be  done  "under  the  direction  and  to  the 
satlsfactlrn"  of  the  employer's  representative." 
Kelly  V.  New  York  (1834)  11  N.  Y.  432:  Sla- 
ter V.  Mprsereau  (1876)  64  N.  Y.  138;  Frassl 
V.  McDonald  (1898)  122  Cal.  400,  55  Pac.  139. 
772 ;  Pioneer  Fireproof  Constr.  (io.  v.  Hansen 
(1898)  176  111.  100,  52  N.  B.  17,  Affirming 
(1897)  69  111.  App.  659;  Foster  v.  Chicago 
(1902)  197  111.  264,  64  N.  B.  322;  Indiana  Iron 
Co.  V.  Cray  (1807)  19  Ind.  App.  565,  48  N.  B. 
303 ;  Rldgeway  v.  Downing  Co.  (1900)  109  Ga. 
591,  34  S.  B.  1028. 

Construing  a  contract  which  provided  that 
the  work  was  to  be  done  "under  the  direction 
of  the  defendants  and  their  architect,  and  to 
their  entire  satisfaction,  approval,  and  accept- 
ance," the  court  said :  "It  is  manifest  that 
this  direction,  approval,  and  acceptance  had 
reference  to  the  time  within  which  it  should  be 
I>erformed  with  reference  to  other  parts  of  the 
work,  and  to  the  results  to  be  accomplished, 
and  not  to  the  method  or  manner  In  which  it 
should  be  performed.  Defendants  had  no  con- 
trol over  ibe  men  who  should  be  employed  by 
either  of  these  contractors.  They  could  not  say 
who  should  be  employed  or  who  discharged.  They 
had  the  right,  under  their  contracts,  to  say  what 
should  be  done,  but  not  bow  it  shonld  be  brought 
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about,  or  who  should  do  it.  Appellant  relies 
largely  upon  the  use  of  the  word  'discretion,' 
as  employed  in  the  contracts  referred  to.  We 
do  not  regard  this  as  in  any  sense  conclusive. 
When  we  look  at  the  whole  contract,  it  is  appar- 
ent that  the  only  direction  the  architect  or  the 
owner  could  give  was  as  to  what  should  be  done 
to  accomplish  the  ends  aimed  at  by  the  contract. 
Me  could  not  dictate  the  means  or  methods  to  be 
employed.  This  is  the  interpretation  which  has 
uniformly  been  placed  upon  such  contracts." 
Humpton  v.  UnterkJrchcr  (1806)  97  Iowa,  509, 
66  N.  W.  776. 

A  provision  in  a  bulldipg  contract,  that  the 
work  shall  be  performed  in  accordance  with 
the  plans  and  drawings,  and  executed  under  the 
direction  and  to  the  satisfaction  of  the  owner's 
architect,  does  not  authorize  the  latter  to  modify 
the  plans  so  as  to  relieve  the  contractor  from 
domg  the  work  called  for  by  the  contract ;  and 
the  owner  cannot  be  held  liable  for  injuries  to 
an  employee  of  a  subcontractor  from  the  fall  of 
the  building  during  erection,  owing  to  a  change 
In  the  specifications  by  the  architect.  Burke 
V.  Ireland  (1808)  26  App.  Dlv.  487,  50  N.  Y. 
Supp.  860. 

Neither  is  the  contract  rendered  less  inde- 
pendent by  reason  of  a  provision  that  the  work 
is  to  bn  performed  **under  the  immediate  direc- 
tion and  superintendence"  of  the  employer's 
representative,  and  "to  hts  entire  satisfaction, 
approval  and  acceptance.*'  Foster  v.  CHiicago 
(1001)  96  111.  App.  4,  Afilrmed  in  (1002)  197 
ni.  264,  64  N.  B.  822.  In  an  opinion  adopted  by 
the  supreme  court  as  being  a  correct  statement 
of  principles,  the  court  of  appeals  said: 
"The  requirement  that  the  time  and  man- 
ner of  doing  the  work  must  be  satisfac- 
tory to  the  city's  commissioner  of  public  works 
does  not  include  the  means  employed,  and  is 
limited  by  the  provisions  of  the  contract.  The 
direction  and  superintendence  provided  for  do 
not  relieve  the  contractor  of  responsibility,  nor 
permit  the  city  to  change  or  modify  the  terms 
of  the  written  Instrument.  The  contractor 
agrees  to  do  all  work  necessary  to  fully  com- 
plete the  sewer  in  the  manner  required  by  the 
contract  as  well  as  hi  a  manner  satisfactory  to 
the  city.  Provided  he  reaches  a  satisfactory 
result  in  building  such  a  sewer  as  the  contract 
calls  for,  the  contractor  is  not  prevented  from 
using  his  own  methods.  The  specifications  re- 
quire the  sides  of  a  trench  like  that  where  the 
caving  occurred  'to  be  effectually  supported  with 
suitable  planks  and  timbers  by  the  contractor 
without  expense  to  the  city.'  The  method  of 
using  such  plankB  and  timbers  for  such  purpose 
is  left  to  the  contractor.  The  contract  does  not 
include  the  direction,  management,  and  control 
by  the  city  of  every  detail  of  the  work.  The 
contractor  was  not  required  to  take  his  orders, 
day  by  day,  from  the  city.  He  was  to  be  guided 
by  the  contract  and  the  specifications  constitut- 
ing a  part  thereof.  He  was  not  a  mere  servant 
and  employee.  He  was  an  independent  con- 
tractor, the  city  retaining  such  supervisory 
power  as  it  might,  from  time  to  time,  find  It 
necessary  to  exercise  to  insure  compliance  with 
the  contract  and  to  obtain  the  result  called  for 
thereby." 

Nor  Is  Its  independence  affected  by  a  provision 
that  certain  portions  of  the  work  are  to  be  done 
"as  directed"  by  the  Inspector  or  superintendent 
of  the  employer,  and  that  the  whole  work  is  to 
be  done  "subject  to  the  direction"  of  the  super- 
intendent   at    all    times    (Harding    v.    Boston 


190S. 


Centbal  Coal  &  I.  Co.  v.  Gbideb. 


481 


U8051  163  Mass.  14.  80  N.  B.  411)  ;  or  by  a 
proYlsIon  that  one  designated  portion  of  the 
work  Is  t')  be  done  accordlnK  to  the  plans,  and 
'*ln  accordance  with  the  directions'*  of  the  em- 
ployer's engineer,  and  another  portion  "under 
the  immediate  supervision  and  direction**  of  such 
engineer  {Norwallc  Gaslight  Co.  t.  Norwalk 
L1803I  63  Conn.  49G.  28  Atl.  32). 

Likewise,  a  provision  that  the  employer  shall 
have  the  right  of  superintending  and  supervis- 
ing, by  Its  agents,  execution  of  work  under  a 
contract,  and  of  giving  directions  in  relation 
thereto,  does  not  render  It  less  independent. 
Weber  v.  Buffalo  R.  Co.  (1897)  20  App.  Dlv. 
292.  47  N.  T.  Supp.  7. 

The  same  has  been  held  with  regard  to  a  pro- 
vision that  the  empIoyer*s  agent  is  to  "super- 
intend the  work,  and  give  such  instructions  from 
time  to  time  during  the  progress  as  the  neces- 
sities of  the  work  shall  demand.'*  Robinson  v. 
Webb  (1875)  11  Bush,  464.  And  also  with  re- 
gard to  a  provision  that  the  employer's  engi- 
neer may  df'clare  the  contract  forfeited  *'for 
noncompliance  with  his  directions  In  regard  to 
the  manner  of  constructing"  the  railway  in 
question.  Thomas  v.  Altoona  &  L.  Valley  Elec- 
tric R.  Co.  (1899)  191  Pa.  361.  43  Atl.  215.  The 
trial  Judge,  in  an  opinion  adopted  as  correct  by 
the  supreme  court,  said :  "  'Noncompliance  with 
the  directions  of  the  engineer*  must  be  construed 
In  connection  with  other  parts  of  the  contract. 
It  evidently  means  noncompliance  with  his  direc- 
tions in  such  matters  as  under  the  agreement  he 
had  the  right  to  direct.  It  does  not,  either  ex- 
pressly or  by  Inference,  give  him  the  right  to 
interfere  with  the  means  S  chose  to  use  to  ac- 
complish the  work.  Such  right  is  not  reserved 
in  the  agreement,  and  it  is  not  within  the  con- 
templation of  the  parties  that  the  engineer 
could  compel  a  torfeiture  of  the  agreement  by 
assuming  at  his  will  to  give  directions  in  mat- 
ters over  which  the  agreement  did  not  give  him 
jurisdiction.'*  And  likewise  with  regard  to  a 
provision  that  the  work  is  to  conform  to  such 
further  directions  as  shall  be  given  by  the  em- 
ployer's agents.  Pack  v.  New  York  (1853)  8  N. 
Y.  222.  In  which  case  the  court  said:  "This 
clause  ...  is  nothing  more  than  a  stip- 
ulation for  a  change  of  the  specification  of  the 
work  as  stated  in  the  contract  at  fixed  prices 
provided  therein.  It  does  not,  as  the  court  be- 
low held,  make  Riley  [a  subcontractor]  the  im- 
mediate servant  of  the  defendants  or  give  to 
them  any  control  over  him  as  to  the  manner  or 
otherwise  in  which  he  should  conduct  the  blast- 
ing. The  defendants  may  change  the  grade  by 
new  speclficationB  from  that  provided  in  the 
contract,  and  tho  duty  Is  then  imposed  upon 
Foster  to  make  his  grade  accordingly;  but  as 
to  the  manner  In  which  he  shall  proceed  in  his 
blasting  to  make  the  grade,  or  do  the  work,  he  is 
as  perfectly  independent  of  the  defendants  as  a 
man  ever  was  while  engaged  in  doing  his  own 
work.*' 

And  the  same  holding  has  been  given  with  re- 
gard to  a  provision  that  the  materials  and  work 
are  to  be  furnished  and  done  "according  to  the 
plan  and  under  the  direction  and  supervision" 
of  the  agent  appointed  by  the  owner  (Allen  v. 
Wlllard  [1868]  57  Pa.  374)  ;  that  the  work  shall 
be  done  "as  described  in  the  speciflcations  and 
agreeably  to  the  direction,  from  time  to  time" 
of  the  employer's  agent  (Hughes  v.  Cincinnati 
ft  S.  R.  Co.  [1883]  89  Ohio  St.  461).  The  court 
said  that,  when  the  whole  contract  (see  IX.  a, 
supra)  was  considered,  it  was  quite  clear  that 
"the  directions  of  the  engineer  or  his  assistants" 
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thus  referred  to  were  those  only  which  were 
specially  named  in  the  speciflcations. 

And  a  like  holding  has  been  given  with  regard 
to  a  provision  that  the  work  is  to  be  done  "iu 
Accordance  with  the  plans  and  speciflcations  and 
instructions  furnished"  by  the  employer  "or 
such  persons  as  he  may  appoint*'  (Hunt  v.  Penn- 
sylvania R,  Co.  [1866]  61  Pa.  475).  The  court 
held  that  the  word  "instructions,"  used  in  the 
agreement,  referred  to  the  kind  of  structure, 
design,  materials,  combinations,  and  all  matters 
pertaining  to  the  planning  of  the  building  to  be 
erected,  but  that  as  to  the  mode  of  accomplish- 
ing the  work  which  the  contractor  undertook 
he  was  left  to  his  own  skill  and  Judgment. 

And  the  holding  has  been  the  same  with  re- 
gard to  a  provision  that  the  engineer  in  charge 
Is  to  have  power  to  prescribe  the  order  in 
which  the  materials  are  to  be  placed,  and  that 
the  work  Is  to  be  done  and  materials  furnished 
as  directed  by  him  (Callan  v.  Bull  [1896]  118 
Cal.  593,  45  Pac.  1017). 

The  independent  nature  of  the  contract  has 
also  been  sustained  where  it  contained  a  pro- 
vision that  the  employer  is  to  have  the  right 
of  fixing  the  points  to  or  from  which  the  ma- 
terials or  articles  handled  by  the  contractor 
shall  be  conveyed,  or  the  points  at  which 
such   materials   or  articles  are  to.  be   placed. 

In  Husrhes  v.  Cincinnati  &  S.  R.  Co.  (1883) 
39  Ohio  St.  461,  the  court,  in  discussing  para- 
graph (5)  of  the  contract  set  out  in  IX.  a, 
supra,  said:  "The  power  of  the  engineer  to 
direct,  under  this  clause,  is  limited  to  cases 
where  waste  earth  from  an  excavation  is 
thrown  out  over  the  top  slope  of  the  excavation, 
into  spoil  banks,  and  as.  to  the  manner  in  which 
such  spoil  banks  shall  be  made  to  slope  back- 
ward from  the  excavation.  Conceding  that  the 
railway  company  would  be  liable  for  an  injury 
from  the  mode  and  manner  in  which  such  spoil 
banks  might  be  constructed,  under  the  direction, 
or  without  the  direction,  of  the  engineer,  it  is 
not  claimed  that  the  plaintiff  was  so  injured. 
In  wasting  the  earth,  which  resulted  in  plain- 
tiff's injury,  the  contractors  were  acting  on  their 
own  responsibility  without  any  control  or  right 
of  control  on  the  part  of  the  engineer  as  to  the 
mode  or  manner  of  doing  the  work." 

One  employed,  with  his  horse  and  cart,  by  a 
city,  to  remove  street  scrapings,  who  is  free 
from  the  control  and  direction  of  the  city,  ex- 
cept that  he  Is  directed  where  to  load  and  where 
to  unload,  is  not  a  servant  of  the  city  so  as 
to  render  it  liable  for  injuries  negligently  in- 
flicted by  him  upon  a  third  person  while  he  Is 
taking  a  load  to  the  dumping  ground.  Saund- 
ders  V.  Toronto  (1899)  26  Out.  App.  Rep.  265. 
Reversing  (1898)  29  Ont.  Rep.  273. 

Where  a  person  enters  into  an  absolute  con- 
tract with  a  railway  company  to  draw  its  cars, 
and  furnishes  the  horses  and  drivers,  and  as- 
sumes the  entire  control,  the  fact  that  the  com- 
pany can  direct  what  cars  are  to  be  hauled  and 
to  what  stations  does  not  disprove  the  inde- 
pendence of  the  contract  Schular  v.  Hudson 
River  R.  Co.  (1862)  38  Barb.  653. 

The  fact  that  the  owner  of  a  store  points  out 
the  goods  to  be  carted  and  their  destination  to 
a  man  in  the  employ  of  a  cartage  company 
which  is  under  contract  to  do  all  the  cartage  of 
the  former  at  a  specified  price  does  not  show 
that  the  owner  of  the  store  exercised  control 
over  the  manner  In  which  the  goods  were  to  be 
transferred  to  the  trucks,  or  over  the  route  by 
which  they  were  to  be  taken  to  their  destination. 
31 
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Rledel  t.  Moran  F.  Co.  (1894)  103  Mich.  262. 
61  N.  W.  509.  To  the  same  effect  see  Wads- 
worth  Howland  Co.  y.  Foster  (189S)  60  111. 
App.  513. 

Where  the  contract  between  a  telephone  com- 
pany and  one  K  provided  that  K  should  fur- 
nish '*all  necessary  labor,  skill,  material,  appa- 
ratus, supplies,  and  macblnery"  to  construct  and 
complete  the  line,  that  the  ''telephones  and 
switch  boards  were  to  be  Installed,  located,  and 
placed  as  and  where  directed**  by  the  telephone 
company,  and  that  the  work  should  be  under  the 
supervision  of  the  company  and  Its  agent.  It  was 
held  that  K  was  an  Independent  contractor  at 
least  In  respect  to  stringing  the  wires  on  the 
poies.  Vosbeck  v.  Kellogg  (1899)  78  Minn.  170. 
80  N.   W.  057. 

Where  It  has  been  shown.  In  an  action  against 
A  for  the  negligence  of  B,  that  A  was  working 
under  a  contract  to  haul  sand  at  so  much  a  load 
from  B's  lot.  a  witness  cannot  be  asked  by  whose 
orders  A  left  off  drawing  sand  from  another  lot 
of  B,  and  whether  B  couid  have  directed  A  to 
stop  hauling  from  the  lot  In  question.  Such  evi- 
dence has  no  tendency  to  show  that  the  employer 
reserved  control  over  the  manner  of  (Joing  the 
work.  Fink  v.  Missouri  Furnace  Co.  (1884^ 
82  Mo.  276.  52  Am.  liep.  376,  Reversing  (18Sii 
10   Mo.  App.   61. 

Likewise,  the  independent  nature  of  the  con- 
tract has  heeu  sustained  where  It  contained  a 
provision  that  an  engineer,  who  Is  to  superin- 
tend construction  work  shall  have  the  right  to 
give  directions  as  to  the  quantity  of  work  to  he 
done.  Hughes  v.  Cincinnati  &  S.  R.  Co.  (1883) 
39  Ohio  St.  461. 

The  fact  that  a  subcontract  for  the  laying  of 
a  railway  track  contains  a  provision  to  th*' 
effect  that  the  track  Is  to  be  laid  as  far  Is  It 
shall  be  ordered  by  the  chief  engineer  of  tho- 
general  contractor  does  not  render  the  general 
contractor  liable  for  the  negligence  of  the  suh 
contractor.  Powell  v.  Virginia  Constr.  Co. 
(1800)  88  Tenn.  692,  17  Am.  St.  Rep.  925,  13 
S.  W.  601. 

It  has  also  been  sustained  where  the  contract 
contained  a  provision  that  such  work  shall  be 
conformed  by  the  contractor  to  the  lines  and 
levels  given  by  the  employer's  engineer  (Mur- 
phy V.  Ottawa  [1887]  13  Ont.  Rep.  334;  Hard 
ing  V.  Boston  [1805]  163  Mass.  14,  39  N.  B. 
411;  Hughes  v.  Cincinnati  &  S.  R.  Co.  [18831 
39  Ohio  St.  461  :  Thomas  v.  Altoona  &  L.  Valley 
Electric  R.  Co.  [18001  191  Pa.  361,  43  Atl.  215 ; 
Callan  v.  Bull  [1806]  113  Cal.  59.3.  45  Pac. 
1017)  ;  and  likewise  It  has  been  sustained  where 
the  contract  contained  a  provision  that  the  em 
ployer's  agent  shall  have  the  power  of  fixing 
the  times  and  places  at  which  such  work  shall 
be  prosecuted  (Norwalk  Gaslight  Co.  v.  Nor- 
walk  [18031  63  Conn.  405,  28  Atl.  82;  Brie 
V.  Canlklns  11877]  85  Pa.  247,  27  Am.  Rep. 
642  (see  next  note]  ;  Foster  v.  Chicago  [1002] 
107  III.  264,  64  N.  B.  322,  AiBrmlng  [1901]  86 
III.  App.  4). 

The  independence  of  the  contract  has  been 
affirmed  even  In  cases  where  It  was  specifically 
provided  that  the  directions  of  the  employer 
should  be  followed  In  respect  to  the  manner  or 
method  In  which  the  W(  rk  was  done,  or  the 
methods  by  which  It  was  done. 

Jn  Brie  v.  Caulklns  (1877)  85  Pa.  247,  27 
Am.  Rep.  642,  the  contract  contained  this  pro- 
vision :  **A1I  work  to  be  commenced  and  carried 
on  at  such  times,  and  in  such  places,  and  In  such 
manner  as  the  engineer  shall  direct.'*  The  trial 
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Judge  held  that  this  stipulation  clause  created 
the  relation  of  master  and  servant,  this  con- 
clusion being  based  upon  a  remark  made  by 
Strong,  J.,  in  Painter  v.  Pittsburgh  (1863)  4e 
Pa.  213,  to  the  effect  that  a  certain  clause  there 
under  review  only  gave  the  employer  **the  power 
to  direct  the  results  of  the  work,  without  any 
control  over  the  manner  of  performing  It,  which 
control,  alone,  furnishes  a  ground  for  holding  the 
master  or  principal  for  the  act  of  a  servant  or 
agent."  The  supreme  court,  however,  said: 
'*The  word  'manner,*  In  the  above  quotation,  is 
evidently  considered  as  not  having  a  meaning  so 
general  as  to  reduce  the  contractor  to  the  gradeof 
a  mere  servant  or  agent.  Manner  must.  In  such 
case,  mean  the  power  to  control  the  work,  not 
only  as  to  Its  character,  but  also  as  to  the 
particular  means  used  to  accomplish  it.  This 
must  needs  be  so;  for,  as  we  have  seen  In  the 
case  of  Reed  v.  Allegheny  (1875)  79  Pa.  800, 
a  stipulation  for  general  supervision  of  the  work 
does  not  reduce  the  contractor  to  the  grade  of 
an  agent,  although  necessarily,  in  such  case, 
the  engineer  must,  to  some  extent,  control  the 
manner  in  which  the  contract  Is  performed.  It 
Is  quite  obvious  that  the  word  'manner*  must 
be  construed  with  reference  to  the  contract  in- 
which  It  Is  found.  By  the  agreement  under  con- 
sideration, the  work  was  not  only  to  be  done  Uk 
Ruch  manner,  but  at  such  times  and  in  such 
places  as  the  engineer  shall  direct ;  if  this  were 
the  whole  of  the  contract  the  matter  would  be 
of  easy  solution  ;  but,  turning  to  the  body  of  the 
contract,  we  find  that  O  was  bound  to  begin 
the  work  on  or  before  the  25th  of  October,  and* 
to  finish  it  by  the  25th  of  December  following, 
so  that  the  engineer's  directions  as  to  time 
must  be  limited  by  the  periods  thus  expressed. 
So  as  to  place;  that  Is  fixed  between  certain 
points  on  S  street,  and  whilst  the  engineer  might 
direct  that  the  work  should  be  done  on  either 
side  or  In  the  middle  of  that  street,  as  he  might 
think  would  best  subserve  the  public  welfare, 
his  directions  that  the  work  should  be  done 
on  some  other  street,  or  even  beyond  the  points 
indicated  on  S  street,  would  be  utterly  nugatory, 
■lust  so  with  reference  to  the  manner  In  which 
the  work  Is  to  be  performed,  that  is  carefully 
prescrilied  in  the  specifications,  and  within  these 
prescriptions  the  engineer  may  direct,  but  not 
beyond  them.  If  he  does  require  and  direct 
something  which  is  not  found  therein,  he  must 
then  sit  as  arbiter  between  the  contracting  par- 
ties, and  fix  the  rate  of  compensation  for  the 
work  thus  required,  and  that  rate  becomes  part 
of  the  contract.  This,  In  itself,  exhibits  two  in- 
dependent contracting  parties  who  have  provided" 
themselves  with  an  arbiter  to  settle  their  dis- 
putes. It  Is  not  thus  with  mere  agents  or  serv- 
ants, for  they  themselves  are  but  parts  of  the 
means  used  by  the  master  to  accomplish  his  de- 
sign, and  that  be  may  choose  to  alter  the  theory 
or  plan  of  the  work  before  it  is  begun  or  during 
its  progress  Is  of  no  moment  to  them.  This  con- 
tract contemplates  the  accomplishment  of  a 
certain  result;  the  means,  so  far  as  they  are 
deemed  necessary  to  give  the  work  Its  proper 
character,  are  carefully  specified;  the  province 
of  the  engineer  was  to  see  that  these  means  were 
properly  applied.  In  other  words,  to  see  that 
proper  materials  and  methods  were  used  to  pro- 
duce the  required  result.  But  In  all  this  the 
contractor  was  supreme,  for  he  had  but  to  com- 
ply with  his  contract  In  delivering  to  the  city 
a  good  Job  according  to  the  terms  of  that  con- 
tract." 
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Id  Callahan  ▼.  Burlington  &  M.  River  R.  Co. 
(1867)  23  Iowa,  562,  a  contract  for  the  grading 
of  a  railway  provided  that  certain  perishable 
materials  In  the  right  of  way  should  be  removed 
"as  the  engineer  might  direct."  The  court  said  : 
**The  clearing  of  the  ground  was  the  work  to  be 
done,  the  end  to  be  attained,  and  could  be  done 
in  one  of  two  modes  at  the  option  of  the  defend- 
ant. In  the  exercise  of  that  option,  burning  was 
chosen  as  the  mode  of  accomplishing  the  end. 
But  with  the  manner  of  burning,  defendant  had 
nothing  to  do,  and  over  It  exercised  no  control. 
It  could  not  direct  that  the  combustible  mate- 
rials should  be  gathered  in  large  or  small  heaps, 
or  oh  one  side  of  the  roadway  or  the  other,  or 
that  the  act  of  burning  should  be  prudently  and 
carefully  done,  and  proper  precautions  of  watch- 
fulness be  exercised  In  order  to  prevent  danger 
to  the  property  of  others,  all  relating  to  the 
manner  of  doing  the  work  required  by  the  con- 
tract to  be  done." 

d.  Effect  of  other  clauses. 

r— 

The  following  provisions,  although  they  are 
expressive  of  the  fact  that  the  contractor  was 
in  some  degree  under  the  control  of  the  em- 
ployer, have  also  been  held  not  to  be  inconsist- 
ent with  the  conclusion  that  the  contract  was  an 
Independent  one. 

A  provision  that  a  person  undertaking  con- 
tract work  In  the  streets  of  a  city  shall  com- 
ply with  the  provisions  of  the  municipal  ordi- 
nances or  by-laws  relating  to  such  work  was 
treated  as  an  immaterial  element  in  Uppington 
V.  New  York   (ICOl)    165  N.  Y.  222,  53  L.  R. 

A.  550.  59  N.  E.  01 ;  Norwalk  Gaslight  Co.  v. 
Norwalk  (1803)  63  Conn.  405,  28  Atl.  32; 
Harding  v.  Boston  (1805)  163  Mass.  14,  30  N. 

B.  411. 

A  provision  that  the  employer  shall  have  the 
power  to  "modify,  alter,  or  vary  the  works  from 
time  to  time"  does  not  destroy  the  Independent 
nature  of  the  contract.  Hardaker  v.  Idle  Dist. 
Council  [18061  1  Q.  B.  335,  65  L.  J.  Q.  B.  N.  S. 
36:^,  74  L.  T.  N.  S.  60,  44  Week.  Rep.  323,  60 
J.  P.  106. 

And  a  provision  that  the  employer's  represent- 
ative Is  authorized  to  ''change  at  his  discretion 
the  amount  of  all  the  various  kinds  of  work 
and  materials  and  structures"  does  not  destroy 
the  Independent  nature  of  the  contract.  Up- 
pington V.  New  York  (1001)  165  N.  Y.  222.  53 
L.  R.  A.  550,  50  N.  E.  01. 

Neither  does  a  provision  that  the  employer 
shall  have  the  right  at  any  time  during  the  prog- 
ress of  the  work  "to  make  any  alterations, 
deviations,  or  omissions  fr^^m  the  contract" 
destroy  its  Independent  nature.  Frassl  v.  Mc- 
Donald (1808)  122  Cal.  400,  402,  55  Pac.  130, 
772. 

And  the  Independent  nature  of  the  contract  is 
not  affected  by  a  provision  that  without  the  con- 
sent of  the  employer  or  his  supervising  agent, 
the  contractor  Is  not  to  sublet  any  part  of  the 
work.  Robinson  v.  Webb  (1875)  11  Bush. 
464  ;  Cuff  V.  Newark  &  N.  Y.  R.  Co.  (1870)  35 
N.  J.  U  17,  10  Am.  Rep.  205. 

Neither  is  this  Independent  nature  of  the  con- 
tract affected  by  a  provision  that,  if  the  con- 
tractor shall  at  any  time  neglect  or  refuse  to 
provide  a  sufficiency  of  materials  and  Workmen 
to  execute  the  work  properly,  the  employer  may 
himself  furnish  such  materials  and  workmen, 
proceed  with  the  execution  of  the  work,  and 
charge  to  the  contractor  the  expenses  thus  in- 
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curred.  Pioneer  Fireproof  Constr.  Co.  v.  Han- 
sen (1808)  176  111.  100,  52  N.  E.  17;  Wray  T. 
Evans  (1875)  80  Pa.  102:  Hughes  ▼.  Cincinnati 
&  S.  R.  Co.  (1883)  30  Ohio  St  461 ;  Thomaa 
V.  Altoona  &  L.  Valley  Electric  R.  Co.  (1809) 
101  Pa.  361,  43  Atl.  215 ;  Rogers  v.  Florence  B^ 
Co:  (1880)  31  S.  C.  378,  0  S.  B.  1050. 

Likewise,  a  provision  that  the  employer  shall 
have  the  right  to  demand  and  procure  the  dis- 
charge of  any  of  the  contractor's  workmen  who 
may  be  disobedient,  unskilful,  negligent,  or  in 
any  other  way  unfit  to  participate  in  the  work' 
does  not  affect  the  Independent  nature  of  the 
contract.  Reedie  v.  London  &  N.  W.  R.  Co. 
(1840)  4  Exch.  254,  6  Eng.  Ry.  &  C.  Cas.  1841 
20  L.  J.  Exch.  N.  S.  65,  where  Rolfe,  B.,  re- 
marked that,  in  spite  of  such  a  stipulation,  thd 
workman  is  still  the  servant  of  the  contractor 
only:  and  the  fact  that  the  defendants  might 
have  Insisted  on  his  removal.  If  they  thought  hlmi 
careless  or  unskilful,  did  not  make  him  their 
servant.  Hardaker  v.  Idle  Dlst.  Council  [1806T 
1  Q.  B.  335,  65  L.  J.  Q.  B.  N.  S.  363,  74  L.  T. 
N.  S.  60.  44  Week.  Rep.  323,  60  J.  P.  106 ;  At- 
lantic Transp.  Co.  v.  Coneys  (1807)  28  C.  C.  A. 
388,  51  U.  S.  App.  570,  82  Fed.  177;  Callan  v. 
Bull  (1896)  113  Cal.  503,  45  Pac.  1017;  Nor- 
walk Gaslight  Co.  V.  Norwalk  (1803)  63  Conn. 
405,  28  Atl.  32 ;  Bayer  v.  Chicago.  M.  &  N.  B. 
Co.  (1806)  68  111.  App.  210;  Blumb  v.  Kansas 
(1884)  84  Mo.  112,  54  Am.  Rep.  87;  McKlnley 
V.  Chicago,  S.  F.  &  C.  R.  Co.  (1800)  40  Mo.  App. 
440;  Uppington  v.  New  York  (1001)  165  N.  Y. 
222,  53  L.  R.  A.  550,  50  N.  E.  01 ;  Schular  v. 
Hudson  River  R.  Co.  (1862)  38  Barb.  658; 
Cuff  V.  Newark  &  N.  Y.  R.  Co.  (1870)  35  N.  J. 
Ia.  17,  10  Am.  Rep.  205 ;  Rogers  v.  Florence  R. 
Co.  (1880)  31  S.  C.  378,  9  S.  B.  1050. 
,  In  one  case  It  was  remarked  that  the  fact 
that  the  discharge  Is  to  be  accomplished  through 
a  request  to  the  Immediate  employer  of  the  work- 
man Instead  of  by  the  direct  act  of  the  principal 
himself  rather  repels  than  creates  the  Inference 
that  the  principal  p<*sse8sed  the  right  to  dis- 
charge. Harris  v.  McNamara  (1802)  07  Ala. 
181,  12  So.  103. 

In  another  case  the  court.  In  commenting 
upon  the  fact  that  by  the  specifications 
the  contractor  was  required  to  dlsmlBS, 
from  his  employment,  all  incompetent  or 
unfaithful  persons,  said :  "In  this  we  may  ob- 
serve that  the  statement,  that  the  city  had  a 
sreneral  power  over  the  men  employed  by  th^ 
contractor  Is  too  broad,  for  the  contract  Is  that 
he  shall  dismiss,  from  his  employment.  Incom- 
petent or  unfaithful  employees.  Herein  the  fact 
of  his  superior  and  Independent  control  over 
the  workmen  Is  recognized;  for  If  the  city  re- 
tained this  power,  why  contract  with  O  for  the 
doing  of  that  which  it  could  at  any  time,  do  It- 
self." Brie  V.  Caulklns  (1877)  85  Pa.  247,  2t 
Am.  Rep.  642. 

And  the  Independent  nature  of  the  contract 
is  preserved  although  It  contains  a  provision 
that  the  employer  shall  have  a  right  to  object 
to  the  employment  of  any  particular  person*  by 
the  contractor.  If  there  Is  reason  to  suppose  that 
such  a  person  would  not  be  suitable.  Harris 
V.  McNamara   (1802)  07  Ala.  181.  12  So.  103. 

And  the  fact  that  It  contains  a  clause  forbldr 
ding  the  contractor  to  employ  as  his  workmen 
any  persons  except  those  resident  in  a  speclfleA 
locality  does  not  affect  Its  independent  char; 
acter. 

A  municipal  corporation  which  requires  n 
person  to  employ  only  Its  own  citlsens  does  not 
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thereby  deprive  him  of  the  character  of  inde- 
pendent contractor  so  as  to  render  Itself  liable 
for  the  acts  of  his  employees.  Hardlnff  t. 
Boston  (1896)  163  Mass.  14,  30  N.  D.  411. 

X.  Effect  in  general  of  reservation  of  full  power 
of  control, 

Since  the  rationale  of  the  doctrine  by  which 
an  employer  is  exempted  from  liability  for  the 
lorts  of  an  independent  contractor  Is  that,  ca 
hypotheei,  the  latter  is  not  under  the  control 
of  the  former  with  respect  to  the  execution  of 
the  details  of  the  stipulated  work,  it  is  clear 
that  this  doctrine  Is  not  applicable  In  cases 
where,  as  a  matter  of  fact,  the  situation  thus 
supposed  does  not  exist.  If  the  employer  has 
reserved  the  rlffht  of  exercising  control,  the 
person  employed  Is  In  law  regarded  as  a  serv- 
ant, even  though  his  calling  may  for  some  pur- 
poses be  Independent. 

** Where  the  employer  retains  the  control  and 
direction  over  the  mode  and  manner  of  doing 
the  work,  and  an  injury  results  from  the  negli- 
gence or  misconduct  of  the  contractor  or  his 
servant  or  agent,  the  employer  is  placed  under 
a  liability  equal  and  similar  to  that  which 
exists  in  the  ordinary  case  of  principal  and 
agent."  Cincinnati  v.  Stone  (1855)  6  Ohio 
St.  38. 

'The  terms  'independent  contractor'  and  'serv- 
ant.* as  applied  to  the  subject  hi  hand,  are 
somewhat  unsatisfactory,  but  are  used  for  want 
of  better  ones.  The  word  'servant,'  as  used  in 
this  connection,  is  applicable  to  any  relation  in 
which,  with  reference  to  the  matter  out  of  which 
the  alleged  wrong  has  sprung,  the  person  sought 
to  be  charged  had  the  right  under  the  contract 
of  employment  to  control,  in  the  given  particular 
complained  of,  the  action  of  the  person  doing 
the  alleged  wrong.  In  every  case  the  decisive 
question  in  determining  whether  the  doctrine  of 
respondeat  superior  applies  is,  Had  the  defend- 
ant the  right  to  control  in  the  given  particular 
the  conduct  of  the  person  doing  the  wrong?  If 
he  had,  he  Is  liable.  On  this  question  the  con- 
tract under  which  the  work  was  done  must  speak 
conclusively, — in  every  case  reference  being  had, 
of  course,  to  surrounding  circumstances.  If 
defendant  had  such  control,  the  mere  fact  that 
the  agent  who  did  the  injury  carried  on  a  sepa- 
rate and  independent  employment  will  not  ab- 
aolve  his  principal  from  liability.  If  this  con- 
trol existed,  It  makes  no  difference  whether  the 
person  doing  the  Injury  was  the  'servant'  of  the 
defendant.  In  the  popular  sense  of  that  word, 
or.  a  person  merely  employed  to  do  a  specified 
Job  or  piece  of  work."  Rait  v.  New  England 
Pumltnre  &  Carpet  Co.  (1890)  66  Minn.  76,  68 
N.  W.  729. 

In  a  case  where  plaintiff's  counsel  contended 
that  the  circumstances  brought  It  within  an  al- 
leged exception  to  the  general  rule, — viz.,  "that 
the  employer  Is  liable  where  he  does  not  release 
the  entire  charge  of  the  work  to  the  contractor, 
but  retains  supervision  of  Its  construction," — 
the  court  observed :  "This  is  nothing  more  than 
saying  that  where  the  contractor  is  not  an  inde 
pendent  contractor,  but  is  under  the  control  of 
his  employer,  the  employer  Is  liable.  In  other 
words,  instead  of  Its  being  an  exception  to  the 
admitted  doctrine  above,  It  seems  to  be  nothing 
taore  than  stating  It  in  different  phraseology 
Or  rather,  while  recognizing  the  doctrine,  11 
States  a  certain  condition  where  the  employee 
would  not  be  an  independent  contractor,  to  wit, 
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where  the  employer  had  not  released  the  entire 
charge  of  the  work  to  him.'*  Rogers  v.  Florence 
R.  Co.  (1889)  31  S.  C.  378,  9  S.  B.  1059. 

"The  element  essential  to  the  discharge  of 
the  contractee  from  responsibility  is  that  he 
shall  not  reserve  control  over  the  work."  Paren 
V.  Sellers  (1887)  39  La.  Ann.  1011,  4  Am.  St. 
Rep.  256,  3  So.  863. 

"The  employer  may  also  make  himself  liable 
by  retaining  the  right  to  direct  and  control  the 
time  and  manner  of  executing  the  work."  At- 
lanta  &  F.  R.  Co.  v.  Klmberly  (1891)  87  Ga.  161, 
27  Am.  St.  Rep.  231,  13  S.  E.  277. 

If  the  employer  had  "the  right  to  control  the 
conduct  of  the  wrongdoer,"  .  .  .  either  as 
to. the  time,  place,  or  manner  of  doing  the  act, 
he  cannot  absolve  himself  from  liability  for  the 
negligence  of  the  wrongdoer  on  the  ground  of  in- 
dependent relation,  even  though  such  wrongdoer 
was  a  competent  and  fit  person  to  do  the  work, 
and  was  acting  under  a  contract  to  do  the  specif- 
ic act,  and  not  as  an  ordinary  employee."  Cor- 
rigun  V.  Elsinger  (1900)  81  Minn.  42,  83  N. 
W.  492. 

"It  may  be  regarded  as  settled  that,  if  the 
employer  keeps  control  of  the  mode  of  the  work, 
his  liability  for  the  acts  of  a  contractor  and 
servant  is  the  same."  Reynolds  v.  Braithwaite 
(1889)  131  Pa.  416,  18  Atl.  1110. 

The  employer  may  be  held  liable  for  injuries 
inflicted,  where,  although  the  work  has  been 
let  to  an  independent  contractor,  he  has  "re- 
tained control  of  the  manner  of  doing  It,  so  that 
he  has  the  right  to  give  directions  as  to  the 
steps  which  shall  be  taken  to  produce  the  re- 
sult." In  that  case,  as  the  employer  "has  con- 
trol of  the  acts  done  by  the  contractor,  and  may 
prevent  any  negligence  on  his  part,"  he  is  held 
to  be  liable  for  any  negligence  which  contractor 
is  guilty  of,  because  he  has  not  prevented  it. 
White  V.  New  York  (1897)  16  App.  Dlv.  440, 
44  N.  Y.  Supp.  454. 

The  following  instruction  has  been  given : 
"If  you  And  that  the  defendant  reserved  the 
control  of  the  place  of  the  excavation,  or  the 
control  of  T  [the  person  employed],  or  the  right 
to  direct  him  In  the  construction  of  the  work, 
or  did  control  him  or  direct  him  in  the  doing 
of  the  work,  then  he  was  the  mere  agent  or 
servant  of  the  defendant,  and  it  would  be  liable 
for  his  negligence  and  carelessness,  the  same 
as  if  the  defendant  did  It  itself."  Fuller  v. 
Citizens'  Nat.  Bank  (1882)  15  Fed.  875. 

In  a  recent  case  before  the  English  court  of 
appeal,  the  finding  of  the  trial  Judge  to  the 
effect  that  the  plumber  whose  negligence  caused 
the  injury  was  not  an  independent  contractor, 
but  that  he  acted  under  the  supervision  of  the 
defendants,  who  retained  the  control  of  the 
work,  was  held  to  be  fatal  to  the  defendants. 
Holllday  v.  National  Teleph.  Co.  [1899]  2  Q.  B. 
.S92,  68  L.  J.  Q.  B.  N.  S.  1016,  81  U  T.  N.  S.  252. 
47  Week.  Rep.  658. 

For  other  explicit  recognition  of  the  doctrine 
that,  unless  the  employer  relinquishes  bis  con- 
trol over  the  work,  the  person  employed  is  his 
agent  or  servant,  see  Wilson  v.  White  (1883) 
71  Ga.  506,  51  Am.  Rep.  269;  Edmundson  v. 
Pittsburgh,  M.  &  Y.  R.  Co.  (1885)  111  Pa.  316. 
2  Atl.  404:  Morgan  v.  Bowman  (1856)  22  Mo. 
538 ;  Veazle  v.  Penobscot  R.  Co.  (1860)  49  Me. 
119,  and  many  of  the  cases  cited  In  the  suc- 
ceeding subdivisions. 

In  one  case  It  was  said  to  be  "an  important 
test  of  liability,  that  the  employer  reserves  the 
power,  not  only  to  direct  what  shall  be  done. 
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but  how  It  shall  be  done."  New  Orleans,  M.  & 
C.  R.  Co.  V.  Uanning  (1872)  10  Wall.  649,  657, 
21  L.  ed.  220,  223.  But  the  authorities  show 
very  plainly  that  this  is  not  merely  an  "Im- 
portant/^  but  a  conclusive,   test. 

If  in  respect  to  one  particular  portion  of  the 
work  the  person  employed  is  subjected  by  the 
terms  of  the  agreement  to  the  control  of  the  em- 
ployer, the  necessary  inference  is  that  the  em 
ployer  acts  as  a  master  in  exercising  the  power 
so  reserved. 

The  reservation,  by  a  railroad  company,  in  a 
contract  for  the  construction  of  its  road,  of  the 
right  to  designate  the  points  at  which  crossings 
shall  be  put  in  on  public  or  private  roads,  the 
contractors  having  no  right  to  even  close  up  a 
road  until  it  has  been  passed  upon  by  the  com- 
pany's engineer,  makes  it  responsible  for  in- 
juries to  the  traveling  public  from  the  improper 
construction  of  a  crossing  designated  by  it  in 
the  exercise  of  its  reserved  power.  Dublin  v. 
Taylor,  B.  &  H.  R.  Co.  (1899)  92  Tex.  535, 
60  S.  W.  120.  The  court  remarked :  "While  It 
Is  true  that  a  reservation  of  control  over  that 
part  of  the  work  would  not  alone  make  the  rail- 
road company  liable  as  master  for  the  whole 
work,  yet  In  respect  to  crossings  at  Intersections 
of  all  roads  It  acted  as  master  In  exercising  the 
reserved  powers,  and  will  be  held  responsible 
for  the  consequences."  By  the  decision  on  the 
former  appeal  (1895)  88  Tex.  642,  32  S.  W. 
868,  the  company's  liability  was  put  upon  the 
ground  of  a  breach  of  a  nondelegable  duty.  A 
later  appeal  before  the  court  of  civil  appeals  is 
reported  in  Taylor,  B.  &  H.  R.  Co.  v.  Wai-ner 
(1900 ;  Tex.  Civ.  App.)  60  S.  W.  442. 

The  intendment  Is  that  the  plaint  Iff  is.  seek- 
ing to  recover  on  the  ground  of  the  existence  of 
a  contract  of  service,  where  he  alleges  in  hlv 
declaration  that  the  negligent  person  was  work- 
ing "under  the  direction**  of  the  defendant 
(Mann  v.  O'Sullivan  [1899]  126  Cal.  61,  77  Am. 
St.  Rep.  149,  58  Pac.  375)  ;  or  "under  the  su- 
perintendence, control,  management,  and  direc- 
tion" of  such  defendant  (Hunt  v.  Vanderbilt 
[1894]  115  N.  C.  559,  20  S.  E.  168).  Discussing 
the  consequence  of  ascribing  this  meaning  to 
the  complaint,  the  court  said :  "This  language 
is  so  used  that  it  distinctly  qualifies  and  con- 
trols any  matter  alleged  in  the  nature  of  in- 
ducement or  explanation,  which  sometimes, 
under  the  very  liberal  construction  of  code 
pleading,  Is  held  sufficient  to  avoid  a  variance ; 
and  It  clearly  imports  that  the  defendant  is  sued 
for  the  conduct  of  B,  as  the  defendant's  servant, 
and  not  otherwise.  The  testimony  discloses  that 
B  was  not  the  servant  of  the  defendant,  but  an 
independent  contractor :  and  as  the  principles 
of  law  upon  which  the  defendant  may  be  liable 
for  the  conduct  of  B  in  these  distinct  capacities 
are,  in  some  very  essential  particulars,  widely 
different,  and  really  constitute  different  causes 
of  action,  we  have  but  little  hesitation  in  de- 
ciding that  the  evidence  falls  to  sustain  the 
cause  of  action  set  forth  in  the  complaint." 

XI.  Matters    negativing    independence    of    con- 
tractor, 

a.  Effect  of  specific  terms  of  contract. 

In  the  following  subdivisions  are  collected  a 
large  number  of  cases  in  which  the  phraseology 
used  by  the  parties  to  the  agreement  was  held 
to  preclude  the  reference  that  the  person  em- 
ployed was  an  independent  contractor.  Upon 
a  comparison  of  the  provisions  which  have  re- 
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ceived  such  a  construction  with  those  which  are 
reviewed  in  supra,  IX.,  it  seems  Impossible  to 
avoid  the  conclusion  that  there  is  In  not  a  few 
Instances  an  essential  conflict  of  judicial  opinion 
respecting  the  extent  to  which  an  employer  la 
en  titled  to  retain  the  power  of  directing  the 
work  without  subjecting  himself  to  the  duties 
and  liabilities  of  a  master.. 

1,  Work  on  railroads. 

In  New  Orleans,  M.  &  C.  R.  Co.  v.  Banning 
(1872)  15  Wall.  649.  21  L.  ed.  220,  the  agree- 
ment was  that  the  person  employed  should  fur- 
nish the  timber,  etc.,  necessary  for  the  re- 
building of  the  defendant's  wharf,  with  such 
mo^  ring-posts,  cluster-piles,  etc.,  "  as  the  com- 
pany, through  their  engineer,  might  require;" 
that  the  engineer  "should  supervise  and  direct 
the  work."  and  that  the  work  "should  be  dom 
to  his  satisfaction ;"  that  the  old  wharf  should 
be  "made  as  good  as  new,  and  the  new  wharf 
in  the  best  workmanlike  manner."  The  defend- 
ant railway  company  was  held  to  be  liable  for 
the  negligence  of  the  person  employed,  the  argu- 
ment of  the  court  being  as  follows :  "The  com- 
pany do  not  yield  to  Carvin  [the  contractor]  the 
possession  or  control  of  the  wharf.  They  may 
direct  the  number  of  mooring-posts,  cluster-piles 
f  r  fenders,  rows  of  piles,  slips,  and  inclines, 
paying  according  to  the  number  of  square  feet 
covered.  They  arc  at  liberty  to  direct  how  such 
material  shall  be  used  and  how  it  shall  be  laid  to 
make  the  old  wharf  as  good  as  new,  and  to  make 
the  new  the  best  workmanship.  They  are  to 
supervise  the  work  to  be  done.  They  are  to 
direct  how  it  shall  be  done.  This  includes  the 
power  of  controlling  and  managing  the  entire 
performance  of  the  work,  within  the  general 
limits  mentioned.  .  .  .  Here  the  general 
management  and  control  of  the  work  was  re- 
served to  the  company.  Its  extent  In  many  par- 
ticulars was  not  prescribed.  How  and  in  what 
manner  the  wharf  was  to  be  built  was  not  point- 
ed out.  That  rebuilt  was  to  be  as  good  as  new. 
The  new  was  to  be  of  the  best  workmanship. 
This  is  quite  Indefinite  and  authorizes  not  only, 
but  requires,  a  great  amount  of  care  and  direc- 
tion on  the  part  of  the  company.  The  submis- 
sion of  the  whole  work  to  the  direction  of  the 
company's  engineer  is  evidence,  although  not 
conclusive,  that  the  company  retain  the  manage- 
ment and  control.  The  reservation  of  authority 
Is  both  comprehensive  and  minute.  The  com- 
pany have  the  general  control,  and  it  may  pre- 
scribe where  each  pile  shall  go,  where  each  plank 
shall  be  laid,  where  each  stringer  shall  be  put 
down,  where  each  nail  shall  be  driven.  All  the 
details  are  to  be  completed  under  their  orders 
and  according  to  their  direction.  The  contractor 
undertakes  in  general  terms  to  do  the  work  werl. 
The  company  reserve  the  power,  not  only  to 
direct  what  shall  be  done,  but  how  It  shRH  be 
done.  This  Is  an  Important  test  of  liability." 
This  ruling  is  not  easy  to  reconcile  with  the  gen* 
era!  trend  of  opinion  which  is  evidenced  by  the 
decisions  cited  in  supra,  IX. 

Those  decisions  are  still  more  distinctly  tn 
conflict  with  an  intimation  in  another  case  that 
a  contract  by  which  a  railroad  company  em- 
ployed a  contracting  company  to  do  certain 
blasting  at  the  top  of  a  cut  at  the  end  of  a  tun- 
nel did  not  of  itself  show  that  the  contracting 
company  was  an  independent  contractor,  as  the 
terms  of  the  contract  (not  stated  in  the  report) 
showed  that  the  railroad  company  reserved  the 
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right  to  determine  the  extent  of  the  excavation 
to  be  made,  and  undertook  to  furnish  a  locomo- 
tive and  train  crew  to  transport  the  material 
removed.  Louisville  &  N.  R.  Co.  v.  Tow  (1901) 
23  Ky.  L.  Rep.  408,  63  8.  W.  27. 

The  defendant  railroad  company  made  a  con- 
tract with  one  M  by  which  he  was  to  take  entire 
charge  and  control  of  defendant's  freight  busi- 
ness at  the  St  Louis  station,  load  and  unload 
cars,  switch  them  back  and  forward  In  the  yard, 
make  up  freight  trams,  and  do  all  other  yard 
service  necessary  In  the  transaction  of  defend- 
ant's freight  business.  He  was  also,  when  re- 
quested, to  haul  freight  from  the  levee  for  the 
defendant;  to  prepare,  execute,  and  receive  all 
necessary  freight  bills;  to  keep  all  necessary 
books  of  account,  collect  freight  money,  and 
generally  act  as  and  discharge  ail  the  duties  of 
a  station  agent.  To  enable  him  properly  to  dis- 
charge his  duties  he  was  to  have  control  over 
the  grounds,  yards,  and  buildings,  engines,  and 
cars  of  defendant  at  the  station.  Defendant 
was  to  furnish  the  necessary  engines  and  keep 
them  in  repair  and  supplied  with  fuel,  etc.,  and 
to  employ  the  engineers  and  firemen  who  were 
to  be  under  M's  control  and  were  to  be  paid  by 
him.  For  his  services  M  was  to  be  paid  monthly 
at  the  rate  of  15  cents  for  each  ton  of  freight 
received  or  delivered  and  50  cents  for  each  car 
hauled  from  the  levee.  The  contract  was  to 
continue  for  live  years.  The  business  was  to  be 
done  under  the  control  of  defendant's  superin- 
tendent and  to  his  satisfaction,  and  if  not  so 
done  defendant  could  revoke  the  contract  on 
twenty-four  hours'  notice.  M  performed  no  serv- 
ice for  any  other  person  than  defendant.  In 
an  action  against  the  defendant  for  Injuries  re- 
ceived through  the  negligence  of  trainmen  In 
the  employ  of  M,  it  was  held  that  M  was  the 
servant  of  defendant,  and  not  an  independent 
contractor.  Speed  v.  Atlantic  &  P.  B.  Co.  (1879) 
71  Mo.  803. 

The  independence  of  a  contract  is  destroyed 
by  a  stipulation  that  the  work  Is  to  be  done  "ac- 
cording to  the  plans  and  directions  of  the  chief 
engineer  of  said  company,*'  who  is  **to  be  em- 
ployed and  paid  by  the  company."  Veazie  v. 
Penobscot  R.  Co.  (1860)  49  Me.  119. 

Where  it  was  stipulated  that,  in  an  agree- 
ment between  a  railway  company  and  a  con- 
tractor, certain  passenger  trains  operated  by  the 
latter  were  to  be  "run  under  the  direction  of 
the  company,  and  under  their  control,"  the  com- 
pany was  held  liable  for  the  value  of  a  horse 
which  was  run  over  by  a  train.  Wyman  v. 
Penobscot  &  K.  R.  Co.  (1858)  46  Me.  162. 

2.  Construction  of  buildings. 

In  a  case  where  a  workman  employed  by  the 
agent  of  one  M  was  injured  by  a  defective  ap- 
pliance the  question  to  be  determined  was 
whether  M  was  or  was  not  the  agent  of  the  de- 
fendant, by  virtue  of  a  certain  contract  for  the 
construction  of  several  buildings.  This  con- 
tract contained  some  provisions  which  are  not 
common  iu  contracts  of  agency.  It  required  him 
to  make  all  contracts  for  material  and  labor  In 
his  own  name,  and  made  him  responsible  under 
such  contracts,  In  the  first  instance,  to  the  per- 
sons with  whom  he  should  contract.  It  also 
authorized  the  defendant  company  to  retain, 
from  sums  which  should  become  due  for  labor 
and  material,  $40,000,  for  which  M  was  to  ac- 
cept capital  stock  of  the  company.  To  that  ex- 
tent, therefore,  he  might  be  regarded  as  having 
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advanced  his  own  money  for  the  payment  of 
labor  and  material.  On  the  other  hand,  the 
agreement  recited  that  the  company  was  about 
to  construct  business  blocks  In  Sioux  City,  and 
desired  to  employ  M  in  their  construction  as 
therein  stated,  it  provided  for  the  letting  of 
contracts  for  all  necessary  work  and  material 
excepting  the  carpentry  work  and  material  to 
the  lowest  bidder  subject  to  the  approval  of  the 
company,  and  required  M  to  furnish  the  material 
and  labor  necessary  for  the  woodwork.  He  was 
required  to  superintend  the  entire  construction 
of  the  buildings,  and  to  examine  and  supervise 
the  material  furnished,  and  to  give  his  exclusive 
attention  ro  those  subjects.  He  was  to  furnish 
the  company  with  a  statement  of  the  actual  cost 
of  all  work  and  material,  and  the  company  re- 
served the  right  to  approve  all  contracts  he 
should  enter  Into,  and  to  make  changes  in  the 
building.  In  consideration  of  the  performance 
of  the  agreement  on  his  part,  M  was  to  receive 
10  per  cent  of  the  cost  of  certain  labor  and  ma- 
terial *'in  full  for  all  his  services  in  looking  after 
the  execution  of  said  contracts,  for  material  and 
labor  and  superintending  the  ontire  construc- 
tion of  said  buildings."  The  court  said :  **An 
examination  of  the  entire  agreement  leads  us 
to  the  conclusion  that  for  the  purposes  of  this 
case  M  must  be  regarded  as  an  agent  of  the 
company.  It  may  be  claimed  that  as  to  the 
carpentry  work  he  was  an  original  contractor ; 
but  the  contract,  considered  as  an  ent!rct). 
shows  that  his  work,  in  addition  to  letting  con- 
tracts and  providing  materials,  was  of  a  super- 
visory character.  He  was  not  required  to  work 
as  a  carpenter,  but  was  obliged  to  furnish  ma- 
terial and  labor  for  the  woodwork.  He  was  not 
allowed  a  separate  sum  for  that  labor  and  ma- 
terial, but  the  actual  cost  of  It  was  to  be  paid 
by  the  company,  which  reserved  'the  right  to 
determine  the  prices  to  be  paid  for  all  material 
and  labor  for  said  buildings.'  The  contract 
gave  to  the  company  not  only  the  right  to  fix 
prices,  but  also  the  right  to  approve  the  labor 
done  and  material  furnished,  and  M  was  subject 
to  its  direction  and  control  In  all  things."  Hugh- 
banks  V.  Boston  Invest.  Co.  (1894)  92  Iowa, 
267.  60  N.  W.  640. 

Commenting  upon  the  words  of  an  instruction 
(not  stated),  in  a  case  where  the  existence  of  a 
contract  of  service  was  held  to  have  been  prop- 
erly inferred,  the  court  said :  "Here,  although 
D  was  erecting  the  walls  under  a  contract,  he 
was,  by  Its  terms,  to  carry  forward  the  work 
under  the  control  of  the  superintendent,  and  'to 
remove  all  Improper  work  or  materials  upon 
l>elng  directed  so  to  do  by  the  superintendent,' 
to  whose  Judgment,  both  as  to  work  and  mate- 
rials, he  agreed  to  submit,  and  whose  acts  the 
owner  agreed  to  recognise.  The  owner  also  re- 
served the  right  to  change  his  plan,  and  the 
architect  was  declared  to  be  the  superintendent 
for  the  owner."  Schwartz  v.  Glimore  (1867) 
45  111.  455,  92  Am.  Dec.  227. 

8.  Demolition  of  buildings^ 

In  a  charge  to  a  Jury,  which  was  held  by  the 
supreme  court  to  be  a  correct  statement  nf  prin- 
ciples, the  trial  Judge  thus  commented  on  a  con- 
tract which  provided,  In  substance,  that  one  B 
was  to  take  down  the  entire  building  or  so  much 
thereof  as  the  empl^^yer  might  request,  and  that 
all  of  the  work  was  to  be  done  carefully,  and 
under  the  direction  and  subject  to  the  approval 
of  the  employer :    "This  contract  gives  the  de- 
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fendants  the  right  to  control  and  direct  the  ac- 
tion of  B.  It  is  not  simply  a  provision  that  the 
work  must  finally  meet  their  approval  before 
they  pay  him,  but  it  la  a  provision  that,  in  the 
first  instance,  he  is  to  take  down  Just  so  much 
ot  it  as  they  desire,  and  that  he  is  to  do  the 
work  of  taking  down  under  their  direction. 
There  is  no  other  mode  of  construing  it  than  so 
as  to  mean  that  he,  by  this  contract,  was  sub- 
ject to  their  orders  as  to  the  time  and  manner 
and  mode  of  doing  the  work ;  that  they  had  the 
right  to  step  in  and  say  to  him.  'You  are  not 
doing  this  as  we  directed  you  to  do  it.  We  direct 
yon  thus  and  so,  and  we  direct  you  to  do  this 
In  the  other  way.'  That  seems  to  me,  as  far  as 
the  contract  Is  concerned,  to  bring  the  case 
within  the  relation  of  master  and  servant,  so  far 
as  B  and  the  defendants  are  concerned."  Linne- 
hau  V.  Rollins  (1884)  137  Mass.  123,  50  Am. 
Bep.  287. 

A  written  contract  to  demolish  a  building, 
•containing  a  clause  that  "the  work  is  to  be  done 
according  to  the  direction  of  the  supervising 
architect,  whose  decisions  on  all  points  shall 
be  final,"  creates  the  relation  of  master  and 
aervant.  Faren  v.  Sellers  (1887)  39  La.  Ann. 
1011,  4  Am.  St.  Rep.  256,  3  So.  363  (work- 
■man  injured).  The  court  said:  "The  nature 
of  the  work  was  such  that  nothing  else  but  the 
method  of  doing  It  required  the  supervision  of 
the  architect.  ...  If  the  architect  had 
directed  or  permitted  L  to  strip  the  building  an 
actually  done  by  defendants,  before  removing 
the  spans,  L  would  have  been  the  servant  of  de- 
fendants quoad  the  adoption  of  this  method,  and 
they  would  have  been  re8iK>n8lble  for  any  injury 
resulting  therefrom.  A  fortiori  are  they  respon- 
sible when  they  themselves  adopt  this  method 
and  do  this  part  of  the  work  themselves.  .  .  . 
It  is  perfectly  clear  that  the  stripping  of  the 
building  by  the  removal  of  the  purllnes  and 
braces  was  an  essential  part  of  the  work  covered 
by  the  contract ;  that  the  time,  order,  and  man- 
ner of  their  removal  formed  important  elements 
of  the  method  to  be  adopted  in  effecting  the 
demolition ;  that  the  adoption  of  the  particular 
method  here  pursued  was  the  direct  act  of  de> 
fendants  themselves;  that  it  was  a  vicious, 
faulty,  and  dangerous  method,  and,  if  the  injury 
to  F  happened  as  a  direct  result  or  consequence 
of  this  fault,  defendants  cannot  shield  them- 
selves from  responsibility  under  the  doctrine  of 
Independent  contract.*' 

4.  Street  improvements. 

A  provision  in  a  contract  entered  into  with  the 
district  council  for  the  leveling  and  paving  of 
a  road,  that  the  contractor  shall  execute  all  the 
works  mentioned  in  the  specifications  and  cer- 
tain plans,  according  to  such  explanatory  draw- 
ings and  Instructions  as  may  be  furnished  to 
him  by  the  district  council's  surveyor,  gives  the 
district  council  complete  control  over  the  work 
and  the  manner  of  Its  performance,  and  it  Is 
responsible  for  personal  injuries  caused  by  the 
negligence  of  the  contractor  in  performing  his 
contract.  Tcnny  v.  Wimbledon  Urban  DIst. 
Council  [18981  2  Q.  B.  212,  67  L.  J.  Q.  B.  N.  8. 
764,  78  L.  T.  N.  S.  748. 

The  city  of  Cincinnati  having  given  a  contract 
to  a  person  to  regrade.and  repave  a  street,  and 
provided  in  the  contract  for  the  work  to  be 
**done  under  the  dIrectIon"of  the  city  civil  engi- 
neer, or  agent  appointed  by  the  city  council  for 
the  same,  who  should  have  "entire  control  over 
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the  manner  of  doing  and  shaping  all  or  any 
part  of  the  same,"  and  whose  directions  were  to 
l)e  strictly  obeyed,  etc.,  the  contractor  carelessly 
and  improperly  left  piles  of  stones  and  mate- 
rials for  the  work  at  a  place  near  or  about  the 
gutter  of  the  street,  where  a  nuisance  was  likely 
to  be  created,  the  result  being  that,  when  rain 
fell,  the  water  was  obstructed,  and  flowed  back 
and  spread  over  the  premises  and  building  of 
the  complainant  Held,  that  the  city  was  llahic 
for  the  damage  so  caused.  CInchinati  v.  Stone 
(1855)  5  Ohio  St.  38. 

That  a  contract  for  putting  in  a  sewer  was 
an  independent  one  was  denied  in  a  case  where 
it  contained  the  following  provision  :  The  word 
"engineer,"  as  herein  employed,  shall  be  con- 
strued to  mean  such  person  as  shall  be  desig- 
nated by  the  city  council,  whose  duty  it  shall 
be  to  superintend  the  work  In  all  its  details, 
pass  upon,  and  reject  such  material  as  may  not 
be  in  conformity  with  these  specifications,  desig- 
nate when  work  shall  begin,  and  how  it  shall 
be  conducted,  discharge  incompetent  or  dis- 
obedient employees,  and  pass  upon  all  questions 
as  to  the  Intent  and  meaning  of  these  specifica- 
tions. The  engineer,  subject  to  approval  of  the 
sewer  committee,  may  appoint,  and  place  upon 
the  work  such  inspectors  as  he  may  see  fit, 
fully  authorized  to  act  for  him  in  his  absence. 
Scott  V.  Springfield  (1899)  81  Mo.  App.  312. 

By  an  agreement  for  the  construction  of  a 
sewer  the  contractor  undertook  to  perform  the 
work  under  the  direction  of  the  defendant  cor- 
poration's street  commissioner  and  a  surveyor. 
In  executing  the  contract,  he  negligently  caused 
the  excavated  earth  to  be  piled  on  the  sidewalk, 
over  the  plaintiff's  vault,  and  the  arch  of  the 
vault  was  broken  down  by  the  weight  of  the 
superincumbent  mass,  and  the  plaintiff's  prop- 
erty contained  In  the  vault  was  destroyed.  The 
court  was  of  opinion  that  the  contractor  was 
the  agent  of  the  corporation  in  building  the 
sewer  and  that  a  nonsuit  had  been  erroneously 
directed.  Delmonico  v.  New  York  (1848)  1 
Sandf.  222. 

In  a  case  where  an  overflow  resulted  from  an 
obstruction  created  by  the  earth  which  had  been 
thrown  out  of  a  trench  dug  by  a  contractor  for 
a  pipe  sewer,  the  retention  by  the  defendant 
municipality  of  a  supervisory  control  over  the 
work  was  held  to  be  a  necessary  inference  where 
a  power  had  been  reserved  to  make  alterations 
in  the  manner,  extent,  and  plan  of  the  work,  as 
It  progressed,  and  to  relet  the  work  In  case  the 
terms  of  the  contract  were  not  complied  with, 
and,  among  other  reservations  of  authority  and 
control  over  the  work,  was  the  following :  "The 
contractor  shall  commence  the  work  at  such 
points  as  the  engineer  and  sewer  committee  may 
direct,  and  shall  conform  to  their  directions  as 
to  the  order  of  time  In  which  the  different  parts 
of  the  work  shall  be  done,  as  well  as  to  all  the 
engineer's  other  instructions  as  to  the  mode  of 
doing  the  same,  including  the  length  of  street 
or  alley  that  may  be  taken  up  In  advance  of  the 
back  filling.**  Denver  v.  Rhodes  (1886)  0  Colo. 
554,  568,  13  Pac.  729. 

In  Nashville  v.  Brown  (1871)  9  Heisk.  1, 
24  Am.  Rep.  289,  the  court  seems  to  have  con- 
sidered that  the  fact  of  its  having  been  pro- 
vided by  a  contract  for  a  certain  street  work 
that  it  was  to  be  done  "under  the  direction  of 
the  city  engineer,  and  to  the  satlnfactlon  of  the 
street  committee,*'  was  an  element  which  in  It- 
self showed  that  the  relation  ceated  was  that 
of  master  and  servant.    But  tbi  main  ground  of 
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the  declfllcn  wa8  the  rule  which  declares  the 
keeping  of  a  street  In  a  safe  condition  to  he  a 
nondelegable  duty,  ^ee  eubd.  IV.  of  the  note  to 
Anderson  y.  Fleming,  —  L.  R.  A.  — ,  on  Lia- 
hUity  of  employer  for  acts  of  independent  con- 
tractor trhere  injuries  result  from  the  nonper- 
formance of  absolute  duties  of  employer. 

5.  Construction  of  canals. 

From  provisions  of  a  contract  which  showed 
that  the  city  retained  a  supervisory  control  over 
the  work,  and  had  power  to  dismiss  any  person 
employed  by  the  contractors  on  the  work,  and 
that  the  dismissals  made  by  the  board  of  public 
works,  who  represented  the  city,  were  final  and 
conclusive  In  every  case  that  might  arise  under 
the  contract,  the  court  drew  the  inference  that 
there  was  "dependence"  and  "servlency"  In  the 
contractors.  Chicago  v.  Joney  (1871)  60  111. 
383  (obstruction  created  while  the  canal  was 
being  deepened  caused  an  Injury  to  a  person 
using  It). 

6.  Laying  of  pipe  lines. 

A  contractor  Is  not  deemed  to  have  full  con- 
trol of  the  work  of  excavating  a  trench  for  a 
pipe  line  across  a  highway,  where  the  agreement 
provides  that  if  the  work  Is  not  done  In  a  man- 
ner satisfactory  to  the  superintendent  of  the 
contractce,  he  may  put  men  In  the  trench  at  the^ 
expense  of  the  contractor  to  make  the  necessary* 
change :  and  also  that  If  the  contractor  fails  to 
prosecute  the  work  with  due  diligence,  the  con- 
tractee  may  finish  the  same  and  charge  It  to  the 
contractor.  Washington  Natural  Gas  Co.  v. 
Wilkinson  (1885;  Ta.)  1  Cent.  Rep.  637,  2  Atl. 
838. 

Where  the  contract  for  laying  a  line  of  pipes 
provided  that  they  "were  to  be  deposited  In  such 
continuous  lines  as  might  be  pointed  out.  In 
such  manner  as  not  to  Interfere  with  the  traflUc, 
and  to  the  satisfaction  of  the  officer  who  might 
be  present."  and  the  plaintiff  was  injured  by 
falling  over  a  pipe  which  had  been  deposited  by 
a  carter  In  such  a  manner  as  to  project  over  n 
crossing,  one  of  the  Judges  was  of  opinion  that 
the  public  board  which  had  made  the  contract 
for  the  distribution  of  this  and  other  pipes  along 
the  highway  had  retained  a  discretionary  power 
to  indicate,  by  the  direction  of  their  officer,  the 
places  at  which  the  pipes  were  to  be  deposited. 
O'Brien  v.  Board  of  Land  &  Works  (1880)  6 
Vict.  L.  Rep.  (L.)  204,  2  Australian  Law 
Times,  22. 

7.  Work  in  mines. 

A  contract  of  service  Is  established  where  the 
undisputed  evidence  of  the  plaintiff's  father, 
the  party  who  made  the  contract,  is  that  he 
hlied  the' plaintiff  to  work  In  the  mines  for  the 
appellant ;  that  the  contract  between  him  and 
the  appellant  was  that  bis  two  sons,  including 
plaintiff,  were  to  cut  coal  for  42%  cents  per  ton 
for  all  the  coal  they  could  dig;  that  he  (the 
father)  was  to  furnish  the  tools  and  powder 
and  stuff ;  and  that  the  bank  boss  was  to  have 
control  of  the  work.  Drennen  v.  Smith  (1806) 
115  Ala.  396,  22  So.  442  (where  the  question 
was  whether  the  plaintiff  was  entitled  to  sue, 
as  a  servant,  under  the  employers*  liability  act 
of  Alabama). 

Mine  owners  are  responsible  for  the  safety  of 
the  mine,  not  only  to  the  servants  directly  hired 
by  them,  but  to  the  servants  of  contractors,  who 
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have  practically  no  discretion  as  to  the  planning 
of  the  mine  or  the  selection  of  their  working 
ground,  and  who  are  employed  merely  for  the 
purpose  of  stripping  a  lode  of  Its  ore,  the  mine 
owners  reserving  the  power  of  determining  when 
and  where  dangerous  rock  shall  be  removed, 
and  of  giving  directions  as  to  where  supporting 
pillars  shall  be  left  and  timbers  shall  be  placed 
to  prop  the  walls.  Lake  Superior  Iron  Co.  v. 
Erickson  (1878)  89  Mich.  402,  33  Am.  Rep. 
423. 

8.  Soavenffing  work. 

A  man  employed  by  the  police  commissioners 
of  a  town  to  remove  rubbish  was  held  to  be  a 
servant,  not  an  indt*pendent  contractor,  where 
the  contract  contained  provisions  to  the  follow- 
ing effect:  (1)  That  certain  specified  drains 
should  be  swept  as  often  as  required  by  the 
Inspector ;  (2)  that  the  commissioners  should  be 
entitled,  as  occasion  might  arise,  to  require  the 
use  of  an  additional  cart  or  carts;  (3)  that  the  * 
contractor  should  be  bound  to  remove  any  nui- 
sance upon  receiving  written  orders  from  the 
commissioners;  (4)  that  the  work  should  be 
performed  to  the  entire  satisfaction  of  the  com- 
missioners or  their  inspector;  and  (5)  that  the 
contractor  should  be  under  the  immediate  order 
of  the  Inspector  or,  in  his  absence,  of  the  clerk 
of  the  commissioners.  Stephens  v.  Thnrsc 
Police  Comrs.  (1876)  3  Sc.  Sess.  Cas.  4tb  series. 
542  (plaintiff  held  entitled  to  recover  for  in- 
juries caused  by  stumbling  over  a  heap  of  rub- 
bish left  in  a  street  without  a  light). 

9.  Work  in  manufacturing  estahlishments. 

In  a  case  where  the  question  was  whether  the 
Jury  were  Justified  in  finding  that  the  negligent 
person  was  the  agent  or  servant  of  defendants. 
It  appeared  by  the  uncontradicted  evidence  that 
one  S  took  the  work  of  which  he  had  charge  by 
the  piece.  Defendants  paid  him  a  fixed  price  for 
a  specified  amount  of  work,  and  he  hired  the 
employees  under  him,  paid  them  himself,  and  re- 
tained the  profits  or  suffered  the  losses  which 
were  the  difference  between  the  fixed  contract 
price  which  he  received  and  the  amount  of 
wages  which  he  paid.  lie  carried  on  his  oper- 
ations in  one  room  of  the  defendants*  factory. 
They  furnished  him  the  machinery,  the  power, 
and  the  material ;  and  the  defendants  testified  on 
cross  examination  that  their  superintendent  had 
a  right  to  direct  when  things  should  be  done 
and  how  they  should  be  done,  and  that  if  the 
employee  did  not  obey  orders  he  could  be  dis- 
charged. The  court  held  that  while  the  un- 
disputed evidence  showed  that  S  was  to  some 
extent  a  contractor,  yet  the  Jury  were  Justified 
in  finding,  from  the  whole  evidence,  that  he  was 
not  so  far  an  Independent  contractor  that  de- 
fendants were  exempt  from  liability  for  his 
nets.  Barg  v.  Housfield  (1896)  65  Minn.  355, 
68  N.  W.  45. 

Whether  one  who  is  supervising  a  department 
of  a  factory  is  a  servant  of  the  owner  or  an  in- 
dependent contractor  is  a  question  for  the  Jury 
where  he  testifies  that  he  was  paid  by  the  gross 
for  articles  turned  out  of  his  department,  and 
paid  his  subordinates  out  of  the  sum  thus  re- 
ceived, but  also  states  that  he  was  only  the 
foreman  f'>r  that  depaj'tment,  and  under  the 
superintendent.  Latorre  v.  Central  Stamping 
Co.   (1806)  9  A  pp.  Dlv.  145,  41  N.  Y.  Supp.  99. 

It  Is  proper  to  refuse  a  charge  framed  on  the 
hypothesis  that  there  was  no  evidence  tending 
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to  show  tbat  the  neKllgent  person  was  the  de- 
fendant's servant,  where  there  Is  testimony  to 
tlie  effect  that  that  person  had  contracted  to 
bale  halls  of  cotton  seed  at  a  specified  price  per 
hale,  using  the  machinery  and  power  of  the  de- 
fendant ;  that  the  defendant  employed  and  paid 
the  hands  assisting  In  the  work;  that  the  neg- 
ligent person  was  a  negro,  who  had  no  other  oc- 
cupation, and  was  Irresponsible  financially  ;  that 
he  considered  himself  to  be  a  foreman,  and  not 
an  independent  contractor ;  and  that  the  com- 
pany, by  its  superintendent  and  other  officers, 
did  actually  exercise  authority  and  control  over 
him,  over  the  machinery,  and  over  the  hands 
employed  by  htm,  to  a  degree  inconsistent  with 
the  supposition  that  his  work  was  under  his 
control.  Wallace  v.  Southern  Cotton  Oil  Co. 
(1S97)  91  Tex.  18,  40  S.  W.  399,  Alfirmlng  In 
part  and  Reversing  in  part  (1897;  Tex.  Civ. 
App.)  38  S.  W.  1137. 

10.  Sale  of  commoditiea. 

The  provisions  of  a  contract  with  a  person 
employed  to  solicit  orders  for  a  commodity,  and 
the  reasons  for  the  conclusion  arrived  at,  are 
thus  stated  In  a  decision  by  the  Supreme  Court 
of  the  United  States :  **The  contract  between  the 
defendant  and  C,  upon  the  construction  and  ef- 
fect of  which  this  case  turns,  is  entitled  'Can- 
vasser's Salary  and  Commission  Contract,'  The 
compensation  to  be  paid  by  the  company  to  C, 
for  selling  its  machines,  consisting  of  'a  selling 
commission'  on  the  price  of  machines  sold  by 
him,  and  'a  collecting  commission'  on  the  sums 
collected  of  the  purchasers,  is  uniformly  and  re- 
peatedly spoken  of  as  made  for  his  'services.' 
The  company  may  discharge  him  by  terminating 
his  contract  at  any  time,  whereas  he  can  termi- 
nate it  only  upon  ten  days'  notice.  The  company 
Is  to  furnish  him  with  a  wagon ;  and  the  horse 
and  harness  to  be  furnished  by  him  are  'to  be 
used  exclusively  in  canvassing  for  the  sale  of 
said  machines  and  the  general  prosecution  of 
said  business.*  But  what  is  more  significant,  C 
'agrees  to  give  his  exclusive  time  and  best  ener- 
gies to  said  business,'  and  is  to  forfeit  all  b*8 
commissions  under  the  contract  If,  while  it  is  In 
force,  he  sells  any  machines  other  than  those 
furnished  to  him  by  the  company;  and  he  fur- 
ther 'agrees  to  employ  himself  under  the  direc- 
tion of  the  said  Singer  Manufacturing  Company 
and  under  such  rules  and  Instructions  as  It  or 
Its  manager  at  Minneapolis  shall  prescribe.'  In 
short,  C,  for  the  commissions  to  be  paid  him, 
agrees  to  give  his  whole  time  and  services  to 
the  business  of  the  company ;  and  the  company 
reserves  to  itself  the  right  of  prescribing  and 
regulating,  not  only  what  business  he  shall  do, 
but  the  manner  in  which  he  shall  do  it;  and 
might.  If  he  saw  fit,  instruct  him  what  route  to 
take,  or  even  at  what  speed  to  drive.  The  pro- 
Tlsions  of  the  contract,  that  C  shall  not  use  the 
name  of  the  company  in  any  manner  whereby 
the  public  or  any  Individual  may  be  led  to  be- 
lieve that  it  is  responsible  for  his  actions,  does 
not  and  cannot  affect  its  responslbllty  to  third 
persons  injured  by  his  negligence  In  the  course 
of  his  employment."  Singer  Mfg.  Co.  v.  Rahn 
(18991  132  U.  S.  523,  33  L.  ed.  442,  10  Sup.  Ct. 
Rep.  175. 

In  Qahagan  v.  Aermotor  Co.  (1897)  67  Minn. 
252,  69  N.  W.  914,  the  first  paragraph  of  the 
contract  was  as  follows:  "Said  sales  agent 
agrees  as  follows:  1st.  To  do  all  the  business 
pertaining  to  selling  aermotors,  .  .  .  to  re- 
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celve  all  goods  shipped  to  him  under  this  agree- 
ment, to  pay  freight  and  expressage  on  such 
goods  from  Chicago,  and  to  keep  them  well 
housed  and  in  good  order  until  sold,  free  of 
taxes  and  all  charges  to  said  company,  and  to 
be  governed  by  the  printed  Instructions  on  the 
back  of  this  contract,  which  are  hereby  referred 
to  and  made  part  of  this  contract,  and  the  in- 
structions of  the  Aermotor  Company."  Com- 
menting upon  this  contract  the  court  said : 
"Many  of  Its  provisions  tend  to  indicate  that 
Its  object  was  to  constitute  F  a  factor  to  sell 
on  commission,  upon  the  terms  and  subject  to 
the  conditions  and  limitations  therein  specified, 
but  otherwise  to  leave  him  to  carry  on  the  busi- 
ness in  his  own  way,  free  from  any  right  of 
control  or  direction  on  the  part  of  the  defendant. 
But  the  last  clause  of  the  first  paragraph  will 
not  reasonably  admit  of  any  other  construction 
than  that  F  was  to  be  governed  by  any  instruc- 
tions which  the  defendant  might  give  as  to  the 
manner  in  which  the  business  should  l>e  conduct- 
ed.— In  other  words,  that  under  this  contract  of 
employment  the  defendant  had  a  right  to  direct 
the  action  of  F  by  any  Instructions  it  might  give 
as  to  the  manner  In  which  he  should  conduct  the 
business,  not  inconsistent,  of  course,  with  the 
express  terms  of  the  contract  itself.  If  thi» 
was  so.  then  defendant  had  the  right  to  control 
and  direct  his  acts  as  to  the  manner  in  which 
the  mills  should  be  advertised,  as,  for  example, 
setting  up  samples  to  attract  public  attention 
to  them.  ...  If  the  defendant  had,  under 
Its  contract  with  F,  the  right  to  control  his  ac- 
tion in  the  matter  of  setting  up  sample  mills, 
then  It  is  liable  for  his  negligence.  Under  the 
evidence  this  was  a  question  for  the  Jury."  It 
was  accordingly  held  that  damage  might  be 
recovered  for  injuries  received  by  a  child  who 
meddled  with  a  sample  wind-mill  which  had  been 
set  up  in  a  street  and  set  in  motion  by  the  wind. 
The  persons  whom  It  was  sought  to  hold  liable 
were  wholesale  dealers  in  millinery,  and  had  in 
their  service  as  a  salesman  and  traveling  agent 
one  W,  who  was  hired  by  the  year  on  a  salary. 
W's  duties  required  him  to  stay  in  the  store,  or 
travel,  soliciting  orders  for  goods  and  making 
collections,  as  his  employers  might  direct.  When 
In  the  store  he  paid  his  own  board  ;  when  travel- 
ing his  expenses  were  allowed  to  him,  and  paid 
by  his  employers.  At  the  time  of  the  transac- 
tion in  controversy  he  was  traveling  In  the 
course  of  his  employment;  but  he  had  no  par- 
ticular instructions,  nor  was  he  under  any  orders 
as  to  the  route  or  mode  of  travel  he  should 
adopt.  Commenting  upon  this  evidence,  the 
court  said :  "In  the  present  case  W,  in  respect 
to  his  employment,  was  at  all  times  subject  to 
the  will  of  his  employers,  and  could  not,  con- 
sistently with  his  duty  to  them,  refuse  to  obey 
their  directions  In  the  performance  of  the  ser- 
vice for  which  he  was  engaged.  It  was  not  nec- 
essary that  they  should,  in  fact,  exercise  such 
control.  If  they  had  the  authority  to  the  extent 
Indicated,  the  fact  that  they  chose  to  leave  the 
details  to  his  discretion  would  not  alter  the  re- 
lation of  the  parties.  We  think  W  was  a  mere 
servant  or  agent,  and  cannot  be  regarded  as  a 
contractor  within  the  meaning  of  the  cases  bear- 
ing on  the  subject  .  .  .  His  contract  of 
employment  did  not  bind  him  to  produce  any 
given  result.  His  time  belonged  to  his  employ- 
ers, and  he  was  entitled  to  be  paid  Irrespective 
of  results."  Pickens  v.  Dlecker  (1871)  21  Ohio 
St.  212,  8  Am.  Rep.  55   (plaintiff's  buggy  and 
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horses    were    injured    by    the    negligence    of 
Wright). 

b.  Biteoi  of  provisions  of  atatvte  applioahle  to 
the  oiroumHtanoea. 

If  the  contract  has  been  framed  with  refer- 
ence to  the  express  provisions  of  a  statute  v.  ulcb 
regulates  the  manoer  in  which  the  work  lu  quo  4^ 
tlon  la  to  be  carried  out,  those  prov'vfons  Iv 
come  an  Implied  term  of  the  contract,  aud  r 
they  declare  that  the  contractor  is  to  1>l*  under 
the  control  of  the  contractee  or  his  representa- 
tive, the  relation  created  will  be  that  of  mas 
ter  and  servant.  This  situation  Is  ilfuRtrated 
by  several  cases  dealing  with  contra'^ts  lu  which 
the  clauses  of  a  city  charter  determine  the  ex- 
tent of  the  supervisory  powers  reserved. 

The  independence  of  a  contract  with  a  city  for 
the  building  of  a  sewer  was  held  to  be  negatived 
where  the  contract  was  let  pursuant  to  the  pro- 
visions of  a  statute,  by  virtue  of  which  the 
board  of  public  works  had  full  and  complete  con- 
trol of  the  manner  of  the  performance  of  the 
work  by  the  contractor,  during  the  progress 
thereof,  and  it  was  the  duty  of  that  board  to  re- 
serve, In  the  contract  for  building  the  sewer,  the 
right  to  determine  finally  all  questions  as  to  the 
proper  performance  thereof,  or  the  doing  of  the 
work  therein  specified,  and  in  case  of  imperfect 
or  improper  performance,  to  suspend  the  work, 
to  order  a  reconstruction  thereof,  or  to  relet 
the  work  to  some  other  party  (Wis.  Private  & 
Local  I^ws  1869.  chap.  300,  M  11,  17,  chap. 
401,  i  12).  Harper  v.  Milwaukee  (1872)  30 
Wis.  865  (earth  dug  from  a  trench  was  left  In 
such  a  position  that  the  water  In  a  drain  was 
obstructed  and  diverted  onto  the  plaintllTs 
premises)  ;  Kollock  v.  Madison  (1803)  84  Wis. 
458,  54  N.  W.  725.  In  the  first-cited  case  the 
court,  not  having  the  contract  before  it,  enter- 
tained the  presumption  that  it  was  made  in  ac- 
cordance with  the  requirements  of  the  statute. 

The  charter  of  the  city  of  Seattle,  which  was 
In  force  at  the  time  when  the  contract  In  ques- 
tion was  entered  into,  conferred  upon  the  board 
of  public  works  the  management  and  control  of 
public  streets  and  alleys  of  the  city;  also  the 
superintendence  of  streets,  the  making  of  the  Im- 
provements therein,  and  the  management,  build- 
ing, and  repairing  of  all  sewers  and  connections 
therewith.  It  further  provided  that  such  im- 
provements as  were  made  by  contractors  should 
be  made  under  the  management  of  the  board  of 
public  works.  The  contract  and  spectficati  ms 
In  the  case  under  consideration  contained  these 
provisions,  among  others:  (1)  That  the  im- 
provement should  be  under  the  superintendence 
of  the  city  engineer,  and  any  orders  and  direc- 
tions given  by  him  or  his  duly  appointed  repre- 
sentative should  be  respected  and  Immediately 
and  strictly  obeyed  by  the  contractor  or  any 
overseer  of  the  work ;  (2)  that  whenever  the 
contractor  was  not  present  on  the  work,  orders 
would  be  given  to  the  superintendent  or  over- 
seer who  might  have  Immediate  charge  thereof, 
and  should  by  them  be  received  and  strictly 
obeyed  ;  (3)  tbat,  if  any  person  employed  on  the 
work  shonld  refuse  or  neglect  to  obey  the  direc- 
tions of  the  city  engineer  or  board  of  public 
works  in  anything  relating  to  the  work,  or 
should  appear  to  be  Incompetent,  disorderly,  or 
unfaithful,  he  should,  upon  the  requisition  of  the 
engineer,  be  at  once  discharged,  and  not  again 
employed  upon  any  part  of  the  work.  It  was 
beld  that,  under  the  provisions  of  this  contract, 
65  L.  R.  A. 


the  persons  employed  were  practically  placed  to 
work  under  the  control,  direction,  and  manage- 
ment of  its  engineer,  and  therefore  were  not  in- 
dependent contractors  within  the  meaning  of  the 
rule  which  exempts  a  city  or  other  employer 
from  liability  for  an  injury  caused  by  negligence 
in  tbe  prosecution  of  the  work.  Cooper  v.  Se- 
attle (1807)  16  Wash.  462,  58  Am.  St.  Rep.  46, 
47  **ifc.  887  (water  main  burst  In  consequence 
of  the  manner  in  which  an  excavation  was  made 
around  It). 

To  the  same  eflfect,  see  Smith  v.  Seattle 
(1800)  20  Wash.  613,  66  Pac.  889  (grading 
caused  removal  of  lateral  support)  ;  Seattle  ▼. 
BuKby  (1880)  2  Wash.  Terr.  25.  8  Pac.  180 
(similar  facts). 

The  In  ten  I  Ion  of  the  legislature  that  the  city 
'  f  St.  Paul  should  '^retain  that  supervisory  and 
direct*  ry  power  over  the  details  of  the  work 
and  the  manner  of  its  performance  which  is  so 
valuable  to  the  citizen  in  protecting  his  per- 
son and  property  against  the  carelessness  of  ir- 
responsible contractors,'*  was  held  in  the  case 
cited  to  be  a  necessary  Inference,  for  the  reason 
that  the  charter  provided  as  follows :  **Tbe  said 
street  commissioners  shall  have  power  to  order 
and  contract  for  the  making,  grading,  repairing, 
and  cleansing  of  streets,  alleys,  public  ground, 
reservoirs,  gutters,  and  sewers  within  their  re- 
spective wards,  and  to  direct  and  control  the 
persons  employed  therein.**  St.  Paul  ▼.  Selts 
(1850)  3  Minn.  207,  74  Am.  Dec.  753,  Gil.  205 
(plaintiff  fell  into  an  excavation  made  in  tbe 
course  of  the  grading  of  a  street). 

c.  Elfect  of  direct  evidence  that  employer  ever- 
cised  control  over  the  work. 

In  estimating  the  proper  Import  of  the  testi- 
mony submitted,  the  essential  question  to  be  de- 
termined is  not  whether  the  employer  actually 
exercised  control  over  the  details  of  the  work, 
but  whether  he  had  a  right  to  exercise  each 
control. 

"it  is  this  unlimited  right  of  control,  whether 
actually  exercised  or  not,  which,  in  my  opinion. 
Is  the  condition  for  inferring  the  responsibility 
of  a  master.**  Ilardaker  v.  Idle  Dlst.  Council 
[18061  1  Q.  B.  335.  858,  65  L.  J.  Q.  B.  N.  8. 
363.  74  L.  T.  N.  S.  60,  44  Week.  Rep.  823,  60 
J.  I*.  106,  per  Rlgby,  U  J. 

"The  tendency  of  modern  decisions  is  .  .  . 
not  to  regard  as  an  essential  or  absolute  test  so 
much  what  the  owner  actually  did  when  the 
work  was  being  done  as  what  he  bad  a  right  to 
do."  Atlantic  Transp.  Co.  v.  Coneys  (1807)  28 
C.  C.  A.  388,  51  U.  S.  App.  570,  82  Fed.  177, 
where  It  was  held  that  a  carpenter  engaged  In 
repairing  the  fittings  of  a  steamer  for  cattle  and 
freight  is  not  an  independent  contractor,  where 
the  captain  and  superintendent  have  the  right  to 
direct  the  extent  and  manner  of  the  alterations 
and  repairs,  although  such  right  is  not  often  ex- 
ercised because  of  the  confidence  in  the  ability  of 
such  carncnter  and  his  knowledge  of  what  will 
be  required,  and  separate  bills  are  made  out  for 
the  separate  kinds  of  work  upon  each  vessel  and 
the  materials  furnished  for  each  Job. 

In  another  case  it  was  laid  down  that,  in  or- 
der to  constitute  the  employee  a  servant,  "it  was 
not  necessary  that  his  employers  should.  In  fact, 
exercise  such  control,**  and  that,  "If  they  bad 
the  authority  to  the  extent  Indicated,  tbe  fact 
that  they  chose  to  leave  the  details  to  bis  dis- 
cretion would  not  alter  the  relation  of  the  par- 
ties. Pickens  v.  Dlecker  (1871)  21  Ohio  St 
212,  8  Am.  Rep.  55. 
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In  another  case  It  was  remarked  that,  while 
defendants  might  not  have  exercised  power  of 
control  o7er  the  work  of  S,  the  alleged  con- 
tractor, jet  if  they  retained  the  right  to  ex- 
•ercise  such  power  during  the  progress  of  the 
work,  then,  within  the  authorities,  he  was  their 
servant,  and  not  their  contractor.  Goldman  ▼. 
Mason  (1888)  18  N.  Y.  S.  B.  376,  2  N.  Y.  Supp. 
537. 

In  a  charge  by  a  trial  jndge,  which  was  ap- 
proved by  the  court  of  review  as  being  a  correct 
-statement  of  principles,  the  following  remarks 
were  made  with  reference  to  the  evidence  which 
had  been  introduced  as  to  the  actual  control 
which  the  employers  exercised  over  the  work : 
^•That  is  all  proper  and  competent  evidence  for 
you  in  considering  the  matter,  yet  that  the  ab- 
solute test  is  not  the  exercise  of  power  of  con- 
trol, but  the  right  to  exercise  power  of  control. 
If,  for  Instance,  there  was  nothing  in  the  case 
but  this  contract,  and  there  was  no  question 
that  the  parties  were  acting  under  it,  if  that  is 
the  view  you  take  of  it,  and  that  the  injury  was 
occasioned  by  the  negligence  of  B,  then,  al- 
though the  trustees  should  be  across  the  Atlan- 
tic, nevertheless,  under  the  Instructions  I  give 
jou,  if  they  retained  the  power  to  control  and 
direct  the  work,  they  would  be  liable ;  because  it 
is  .the  possession  of  the  right  of  interference,  the 
right  of  control,  that  puts  upon  a  party  the 
duty  of  seeing  that  the  person  who  stands  in 
that  relation  does  his  duty  properly."  Linne- 
han  V.  Rollins  (1884)  187  Mass.  123,  50  Am. 
Rep.  287. 

The  same  doctrine  is  recognized  in  Norwalk 
<3aslight  Co.  V.  Norwalk  (1893)  63  Conn.  495. 
28  Atl.  32;  Hawke  v.  Brown  (1898)  28  App. 
Div.  37,  50  N.  Y.  Supp.  1032. 

Clearly,  however,  evidence  which  shows  that 
-the  employer  did,  as  a  matter  of  fact,  interfere 
with  or  give  directions  regarding  the  work,  must 
necessarily  have  a  material  bearing  upon  the 
•question  of  his  liability.  Such  evidence  is  sus- 
ceptible of  two  constructions  according  to  clr- 
•cumstances : 

(1)  It  may  be  regarded  as  tending  to  estab- 
lish either  the  general  conclusion  that  the  em- 
ployer had  reserved  the  right  to  control  all  the 
details  of  the  work,  and  consequently  occupied 
the  position  of  a  master  in  regard  to  the  person 
-employed.  To  negative  the  inference  that  the 
person  employed  was  an  independent  contractor, 
it  is  not  neces«ary,  In  this  point  of  view,  that 
the  directions  actually  given  should  have  em- 
braced every  detail  in  the  execution  of  the  work 
(Sullivan  V.  Dunham  [1898]  35  App.  Div.  842. 
54  N.  Y.  Supp.  062).  (2)  It  may  be  regarded 
as  tending  to  establish  the  special  conclusion  ap- 
propriate only  to  cases  in  which  the  injury  was 
the  direct  result  of  the  employer's  interference 
or  directions,  that  he  was  a  principal  tort  feasor, 
and  responsible  as  such,  whatever  may  have 
been  the  character  of  the  contract  as  a  whole. 

The  second  of  these  aspects  of  the  evidence 
wV]  be  considered  in  subd.  VI.  of  note  to  Louis- 

Tilie  &  N.  R.  Co.  66  L.  R.  A. ,  on  LiahiUty 

of  employer  for  injuries  occurrinff  in  perform- 
on»JC  of  work  hy  independent  contractor  where 
employer's  otcn  act  is  a  prowimate  cause  of  the 
injury.  That  the  former  aspect  is  illustrated 
hy  most,  If  not  all,  of  the  decisions  cited  in  the 
following  subdivisions,  would  seem  to  be  a  rea- 
sonable inference  from  facts  involved  and  the 
language  used  In  the  opinions.  But  In  some  in- 
•Btances  there  may  be  a  doubt  as  to  the  precise 
standpoint  of  the  court. 
65  L.  R.  A. 


1.  Work  on  railways. 

In  one  case  the  court  that  commented  on  the 
evidence  which,  In  its  opinion,  negatived  the 
contention  of  the  defendant  that  the  laborers 
whose  carelessness  produced  the  injury  were 
Independent  contractors :  "The  proof  shows 
that  these  graders  were  employed  directly  by 
the  railroad  company  and  were  paid  by  the  com- 
pany at  the  rate  of  so  much  per  cubic  yard  of 
earth  removed,  and  an  agreed  price  for  all 
stumps  removed.  The  graders  were  common  la- 
borers and  the  defendant  company  seems  to  have 
been  carrying  on  the  general  work  of  construct- 
ing Its  road  within  itself,  and  not,  as  is  often 
customary,  through  the  instrumentality  of  an 
Independent  contractor  for  the  various  branches 
of  its  work.  Its  witness,  C.  R.  Knight,  who  wag 
Its  engineer,  as  he  says,  'in  charge'  of  the  ex- 
tension of  the  road  to  Palatka,  undertakes  in 
his  evidence  to  represent  these  graders  as  being 
independent  contractors;  but  he  testified  that 
their  work  was  staked  out  for  them  by  the  en- 
gineer in  sections,  and  the  'yardage*  computed, 
and  that  then  a  'foreman'  let  out  the  sections  to 
those  who  applied  for  the  grading  of  them ;  and 
that  the  next  duty  of  the  foreman  was  to  accept 
or  reject  the  work  upon  its  completion,  and,  in 
case  of  doubt  as  to  whether  the  work  was  well 
done,  he  called  on  the  engineer  for  the  levels 
necessary  to  determine  the  doubt  as  to  whether 
the  grader  has  'properly  and  faithfully,  and  in 
accordance  with  his  contract,  done  his  work.' 
He  testified  further  that  the  foreman  had  the 
right  to  take  the  work  away  from  them  when  for 
any  cause  they  neglected  to  perform  it  within 
a  reasonable  time,  and  to  relet  any  uncompleted 
portion  paying  pro  rata  for  the  part  performed ; 
and  that  whenever  the  foreman's  attention  was 
called  to  any  specific  violation  of  the  'contract,* 
he  had  the  right  to  annul  the  contract  or  to 
compel  the  grader  to  do  the  work  as  he  had  con- 
tracted to  do  it,  and  that  the  foreman 
pointed  out  to  the  grader  the  'amount  and  na- 
ture' of  the  work,  directing  him  as  to  the  width 
and  height  of  the  embankment,  and  where  the 
earth  was  to  be  taken  from,  etc.,  etc.  In  other 
words,  what  this  witness  termed  the  'stipula- 
tions of  the  contract'  with  the  graders  were  evi- 
dently nothing  more  than  directions  from  the 
foreman  and  engineer  to  the  graders  as  to  the 
mode  and  manner  of  doing  their  work,  and  if  it 
was  not  done  in  accordance  with  those  direc- 
tions, the  grader  was  forced  to  comply  with 
them,  or  else  be  dismissed  without  pay  for  the 
uncompleted  or  imperfect  work.  Under  these 
circumstances  we  think  that  these  graders,  in- 
stead of  being  independent  contractors  in  the 
sense  that  would  relieve  the  employer  company 
from  responsibility  for  their  negligence,  are 
sunk  to  the  level  of  ordinary  laboring  servants 
to  the  company  who  was  their  master,  and  that 
the  company  was  properly  held  to  be  liable  for 
the  damage  resulting  from  their  negligence  in 
the  performance  of  the  work  they  were  put  by 
the  company  to  perform  for  its  use  and  bene- 
fit." St.  Johns  &  H.  R.  Co.  v.  Shalley  (1894) 
33  Pla.  307,  14  So.  890  (fire  negligently  started 
damaged  property  of  adjoining  landowner). 

In  another  case  where,  after  a  construction 
company  had  partially  performed  its  contract 
for  the  building  of  a  railroad,  the  contract  was 
abandoned  by  the  parties  in  many  material  re- 
spects, and  the  railroad  company,  by  its  own 
officers  and  servants,  took  charge  of  and  super- 
vised the  work,  gave  directions  as  to  how  the 
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roftdbed  shoald  b«  eoDttrneted,  and  a«am^  gen- 
eral  maufttrpmeot  and  control  of  the  CDterprlae, 
It  was  beUi  that  the  railroad  company  could  not 
relieve  Itiielf  of  liability  for  Injuries  occasioned 
by  neffllgeot  or  Improper  construction,  but  was 
primarily  responsible.  Bavannab  k  W.  R.  Co.  t. 
I'bllllps  (181)2)  90  Ga.  829.  17  8.  E.  82  (fire- 
man of  construction  train  Injured  by  defective 
track). 

Evidence  tbat  tbe  defendant's  repress tatlve 
hired  other  laborers  In  a  k^dk  besides  its  fore- 
man, tbat  be  bad  previously  dlscbari?ed  and 
Ulien  bade  tbe  whole  ganic.  that  be  refused  em- 
ployment to  some  men.  that  he  directed  men 
when  to  ko  on  and  stop  work,  will  warrant  a 
Jury  in  finding  tbat  tbe  defendant  was  the  mas- 
ter of  the  f-  reman  and  the  laborers  on  the  Rang. 
Daley  v.  Boston  k  A.  tt.  Co.  (1888)  147  Mass. 
102.  16  N.  E.  600. 

Men  who  were  employed  to  load  coke  on  the 
cars  of  a  railway  company,  and  who  were  paid 
by  the  number  cf  cars  loaded,  and  who.  as  the 
undlsputPd  evidence  showed,  did  their  work  un- 
der the  Immediate  supervision  and  control  of 
the  company's  superintendent,  were  held  not  to 
be  indepcudent  contractors.  Holmes  v.  Tennes- 
see Coal,  Iron  k  R.  Co.  (1R07)  49  Tji.  Ann.  146r>. 
22  Bo.  403  (laborer  threw  a  heavy  board  down 
Into  the  street  without  looking). 

One  who  has  made  with  the  owner  of  a  street- 
car line  a  c^n tract  under  which  for  a  specified 
amount  per  month'  he  Is  to  haul  a  car  oyer  the 
line  once  a  day  each  way.  and  to  furnish  a 
driver.  Is  a  servant  of  the  owner,  and  not  an  In- 
dependent contractor.  Jpnnen  v.  Barbour 
(1800)  16  Mont.  682.  89  Pac.  906  (boy  was 
thrown  off  the  front  platform  by  a  Jolt  and  run 
over).  Tbe  court  based  its  decision  on  two 
grounds:  (1)  That  the  reservation  of  a  power 
of  control  was  indicated  by  the  fact  that  the  de- 
fendant's agent  was  accustomed  to  give  direc- 
tions for  the  protection  of  property,  and  to  warn 
the  driver  not  to  allow  boys  to  ride  on  the  car : 
and  (2)  that  there  was  no  force  in  the  contention 
of  defendant's  counsel,  that  the  person  employed 
represented  the  will  of  bis  employer  only  as  to 
the  result  of  his  work,  and  not  as  to  the  man- 
ner of  its  performance ;  or  in  other  words  that 
he  contracted  to  deliver  to  his  employer  the 
renult  nf  putting  tbe  car  over  the  track  once  a 
day  by  his  own  methods.  In  answer  to  the  lat- 
ter point,  tbe  court  said :  *'Ro  it  might  be  ar- 
gut«d  that  one's  coachman  contracts  to  produce 
tht*  result  of  onveylng  his  master  from  bis 
bouse  to  Ills  office,  or  wherever  he  may  wish  to 
go,  or  one's  cook  contracts  to  produce  the  re- 
sult of  placing  before  bis  master  his  daily  food. 
But  such  la  not  the  sense  In  which  the  word  're- 
sult* Is  used  in  the  rule.  We  think  that  the 
wiTd  'result.'  as  so  used,  means  a  production  or 
product  of  some  sort,  and  not  a  service.  One 
mny  contract  to  produce  a  house,  a  ship,  or  a 
locomotive :  and  such  house,  or  ship,  or  locomo- 
tive pr-duced  is  the  'result.'  Such  'results'  pro- 
du«'e<l  are  often,  and  proliably  generally,  by  In- 
dependent contractors.  But  we  do  nit  think 
that  plowtag  a  field,  mowing  a  lawn,  driving  a 
cnrrla^re,  or  a  borsecar,  for  one  trip  or  for  many 
trips  a  day.  is  a  'result'  In  the  senS^  that  the 
word  Is  us(»d  In  the  rule.  Such  acts  do  not  re- 
sult in  a  product.     They  are  simply  a  service.'* 

2.  OonntrvcHon  of  huddingti. 

In  a  cnse  where  a  person  rightfully  on  the  de- 
fendant's premises  was  Injured  by  the  collapse 
«:>  L.  R,  A. 


I  of  a  wail  it  appeared  that  In  order  to  support 
I  the   wall   during  the   prrceas  of  undermining, 
;  pieces  of  timber,  denominated  **needle8."  were 
I  extended  through  It.  intended  to  rest  upon  firm 
j  earth  oik  both  sides.     The  negligence  as  alleged* 
I  and  as  the  proof  tended  to  show,  oooslsted  In 
the  failure  to  extend  them  through  sufllclently 
to  enable  them  to  rest  on  solid  ground  on  the  !n- 
Rlde  of  the  wall.     This  work  was  not  proyided 
for  in  the  original  contract;  and  the  mode  of 
supporting   the   walls  while  being  undermined 
was  directed   by   the  architect,   who   was  em- 
ployed to  superintend  the  erection  of  the  build- 
ing.    It  was  held  that  as  it  was  proyed  that 
tbe  defendant  had  the  ultimate  power,  as  owner, 
to  order  bow  this  work  should  be  done,  be  was 
liable  although  the  mrde  was  left  to  the  Judg- 
ment and  direction  of  the  architect.     Campl>ell 
V.  Lunsford  (1887)  83  Ala.  612.  3  Am.  St.  Rep. 
768.  3  So.  449. 

In  a  case  where  the  fall  of  a  huildlng  on  ad- 
jacent premises  was  caused  by  digging  a  trench 
too  long  and  deep  alongside  the  wall,  the  con- 
tract declared  that  "the  excavation  should  be 
carried  to  such  general  depth  as  might  be  Indi- 
cated by  the  engbieer;"  and  tbat  "excavations 
for  the  trenches  and  piers  should  be  made  as 
required  from  time  to  tim^in  the  progress  of 
the  work,  and  to  such  an  extent  as  might  be  in- 
dicated by  tbe  engineer."  There  were  also 
statements  that  the  engineer  was  "in  charge  of 
tbe  work.*'  and  that  men  who  refused  or 
neglected  to  obey  his  orders  were  to  be  dis- 
charged by  the  contractors.  The  court  said: 
"The  very  act  complained  of  here  is  the  digging 
of  the  treuch  too  long  and  too  deep  In  the  cir- 
cumstances. That  act  is  charged  as  negligence, 
it  was  ordered  by  defendant's  representative  on 
the  spot,  acting  for  the  chief  engineer  who  bad 
express  power  to  direct  'by  his  authorized 
ngents.'  as  well  as  personally.  Tbe  work  was 
done  precisely  as  ordered.  Thus  It  was  the  ex- 
ercise of  the  discretion  or  Judgment  vested  in 
the  supervishig  authority,  which  caused  the 
catastrophe ;  and  for  that  exercise  of  Judgment 
defendant  must  respond."  Larson  v.  Metr'>pol- 
Itan  Street  R.  Co.  (1892)  110  Mo.  234.  16  L. 
R.  A.  330.  33  Am.  St.  Rpp.  439.  19  S.  W.  416. 

In  a  case  where  tbe  eyidence  showed  that  the 
defendant  had  contracted  to  erect  a  brewery, 
and  that  he  let  out  to  one  W  the  contract  for 
general  work,  Including  the  hoisting  Into  posi- 
tion of  the  iron  required  in  the  building;  tbat 
W  employed  and  discharged  his  own  mechanics 
and  laborers ;  and  that  the  defendant  communi- 
cated with  htm,  and  not  with  the  men  employed 
by  him. — the  court  remarked  that,  nevertheless, 
there  was  upon  the  one  hand  an  uncertainty 
as  to  the  precise  limitations  of  the  contract,  and 
iip'^n  the  other  a  certainty  that  the  defendant 
was  continually  on  hand,  and  In  control,  even 
though  his  directions  as  to  how  the  work 
should  be  done  were  given  to  W.  The  conclu- 
sion arrived  at.  therefore,  was  that  W  was  not 
an  Independent  contractor  in  such  a  sense  as  to 
relieve  the  defendant  of  liability  for  his  conduct 
In  the  prosecution  of  that  work.  Moffet  y. 
Koch  (1001)  106  La.  871.  31  So.  40  (iron  trass, 
l)clng  placed  In  a  dangerous  manner  without 
proper  bracing,  tilted  over  and  fell  to  the 
ground). 

In  a  case  where  the  goods  of  the  tenants  of  a 
huliding  were  Injured  through  the  negligent 
manner  In  which  an  employee  of  the  landlord 
has  repaired  a  gutter  over  a  party  wall,  the  eyi- 
dence relied  upon  as  showing  that  the  employee- 
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was  noder  the  control  of  the  defendant,  and 
tberefore  in  "legal  contemplation*'  his  servant, 
comprised  the  following  facts:  That  the  Job 
was  a  light  one,  that  the  defendant  had  not  sur- 
rendered the  premises  while  the  work  was  being 
done,  that  he  had  instructed  the  employee  not 
to  do  the  work  when  rain  was  threatened,  and 
that  he  had  ordered  the  employee  to  '*go  ahead" 
when  the  latter  explained  what  he  thought  best 
to  be  done.  Mumby  t.  Bowden  (1889)  25  Fla. 
455.  6  So.  453. 

In  Hart  v.  Ryan  (1889)  3  Sllv.  Sup.  Ct  415, 
6  N.  Y.  Supp.  921  (removal  of  lateral  support 
damaged  a  building),  it  was  held  that  the  trial 
Judge  properly  refused  to  hold  upon  the  evidence 
that  the  defendants,  the  principal  contractors 
for  the  erection  of  the  building,  were  not  lia- 
ble by  reason  of  their  arrangement  with  one  K 
as  to  the  excavations,  the  evidence  being  to  this 
effect :  That  K  was  to  be  paid  by  the  yard  for 
fluch  excavations  as  he  made;  that  it  was  his 
duty  to  fel'ow  the  directions  of  the  defendants 
from  time  to  time,  as  to  where  and  when  he 
should  dig ;  that  they  supervised  the  work ;  and 
that  R  gave  directions  to  the  men  there.  Under 
these  circumstances,  it  was  considered  that,  if  K 
made  the  excavations  which  caused  the  damage 
upon  the  plaintiff's  land,  it  was  with  the  knowl- 
edge and  apparently  with  the  direction  of  the  de- 
fendants. Hence  if,  upon  all  the  evidence,  the 
jury  found  that  the  footing-course  was  erected 
upon  the  plalntilTs  land,  K,  as  well  as  the  de- 
fendants, became  trespassers  upon  the  plaintlff^s 
premises. 

A  landowner  who  continues  to  manage  and 
control  the  work  of  excavating  under  the  wall  of 
an  adjoining  building,  is  liable,  notwithstanding 
a  contract  with  a  third  person  for  its  perform- 
ance, for  damages  resulting  from  the  work. 
Dun  ton  v.  Niles  (1892)  95  Cal.  494,  80  Pac. 
762 ;  Watson  Lodge,  No.  32,  I.  O.  O.  P.  v.  Drake 
(1895)  16  Ky.  L.  Rep.  869,  29  S.  W.  632. 

It  was  held  that  one  who  had  contracted  to 
supply  a  building  with  an  automatic  fire  extin- 
guisher and  had  sublet  the  making  of  the  tank 
to  responsible  and  competent  builders,  was  lia- 
ble to  third  parties  for  damages  caused  by  their 
negligence,  where  his  agent  had  general  super- 
vision of  the  work  and  caused  the  damage  by 
directing  the  plaintiff's  servant  to  let  water  into 
the  tank  without  ascertaining  whether  it  would 
hold  water.  Butts  v.  J.  C.  Mackey  Co.  (1898) 
72  Hun,  562,  25  N.  Y.  Supp.  531,  Affirmed  in 
(1895)   147  N.  Y.  715,  42  N.  E.  722. 

An  employer  who  is  sued  for  a  personal  in- 
jury received  by  an  employee  from  the  falling  of 
an  Ice-house  cannot  escape  liability  on  the  ground 
that  he  reserved  no  control  over  the  erection  of 
the  building,  where  the  evidence  shows  that  be- 
fore the  contract  was  let  he  consulted  with  the 
builder  and  determined  on  the  materials  to  be 
used  and  plan  of  construction,  and  was  around 
the  premises  constantly  while  It  was  under  con- 
struction. Meier  v.  Morgan  (1892)  82  Wis.  289, 
33  Am.  St.  Rep.  39.  52  N.  W.  174. 

In  Camp  v.  Church  of  St.  Louis  (1852)  7  La. 
Ann.  321,  it  was  held  by  one  half  of  an  evenly 
divided  court  that,  as  the  defendants  had  re- 
tained a  "continuous  and  active  control"  over 
the  work  of  erecting  a  building,  the  case  was 
not  within  the  purview  of  §  2739  of  the  Civil 
Code  of  Louisiana,  which  declares  that  "the  un- 
dertaker Is  responsible  for  the  deeds  of  the  per- 
son employed  by  him."  The  construction  put 
upon  this  provision  was  that,  under  ordinary 
(>5  L.  R.  A. 


circumstances,  the  undertaker  was  alone  re- 
sponsible. 

The  Inference  that  a  man  employed  to  make 
an  excavation  for  a  cellar,  at  a  specified  price, 
per  diem  and  commissions  on  the  outlay,  was  a 
contractor,  and  not  a  servant,  cannot  properly 
be  drawn,  where  the  evidence  of  the  employer 
himself  shows  that  he  was  exercising  control 
over  hfm  in  respect  to  the  manner  in  which  the 
earth  should  be  removed,  so  as  to  secure  the 
safety  of  a  house  on  the  adjacent  lot.  Mound 
City  Paint  &  Color  Co.  v.  Conlon  (1887)  92  Mo. 
221,  4  S.  W.  922. 

The  fact  that  a  landlord,  when  employing  a 
plumber  to  make  some  repairs.  Informs  him  that 
a  tenant  on  the  premises  will  show  him  what  to 
do,  has  no  tendency  to  prove  that  the  defendant 
reserves  the  right  to  direct  how  the  work  shall 
be  done.  Burns  v.  McDonald  (1894)  57  Mo. 
App.  599. 

3.  Work  in  atreeU. 

In  a  recent  English  case,  where  the  injury 
was  caused  by  the  negligence  of  H,  a  master 
plumber  employed  by  a  telephone  company  to 
connect  the  pipes  which  It  was  laying  in  a 
street  for  Its  wires,  the  evidence  was  that,  ac- 
cording to  the  usual  course  of  business,  H  was 
sent  for,  and  either  came  in  person  or  sent  one 
or  two  men,  generally,  and  did  the  work  as  soon 
as  he  could.  But  there  was  no  agreement  that 
he  should  come  at  any  specified  time.  On  the 
occasion  in  question  U's  brother  came  to  do  the  . 
work  alone,  as  U  was  otherwise  engaged.  The 
defendant's  local  manager  visited  the  work  sev- 
eral times  a  day  to  see  that  the  Joints  were  prop- 
erly made ;  and  he  stated  In  evidence  that,  if  the 
work  were  not  satisfactory,  he  could  put  an  end 
to  the  contract.  A  finding  by  the  city  of  Lon- 
don court  that  H  was  a  servant  was  held  by  the 
divisional  court  not  to  be  Justified  by  the  evi- 
dence; but  the  court  of  appeal  was  of  opinion 
that  the  finding  should  be  allowed  to  stand. 
Holllday  v.  National  Teleph.  Co.  [1899]  2  Q.  B. 
392.  68  L.  J.  Q.  B.  N.  S.  1016,  81  L.  T.  N.  S. 
252,  47  Week.  Rep.  658,  Reversing  [1899]  1  Q. 
B.  221,  68  L.  J.  Q.  B.  N.  S.  302. 

4.  Clearing  of  land. 

The  independence  of  the  contract  Is  negatived 
where  the  evidence  is  that  a  person  agreed  to 
clear  a  piece  of  land  at  a  certain  price  per  acre, 
but  that  the  employer  watched  the  progress  of 
the  work,  gave  advice  as  to  the  setting  of  the 
fire  to  burn  the  timber  and  brushwood,  and, 
when  he  was  told  that  a  certain  fence  which 
extended  to  the  plaintiff's  land  might  take  fire, 
said  that  it  made  no  difference.  Johnston  v. 
Hastle  (1870)  30  U.  C.  Q.  B.  232. 

In  a  case  where  one  J  had  made  a  contract 
with  the  defendant  for  removing  trees,  the  for- 
mer testified  that  he  was  to  furnish  teams  and 
men  for  a  certain  price,  and  that  either  he  or  one 
D  was  to  be  present  and  act  as  foreman  under 
the  direction  of  one  W,  who  was  the  defend- 
ant's foreman,  and  was  to  do  the  work  pursuant 
to  his  direction.  W  was  present  a  part  of  the 
time  while  the  work  was  progressing  and 
pointed  out  what  was  to  be  done.  The  witness 
said :  "We  did  not  usually  do  anything  that 
W  did  not  first  tell  us  to  do."  The  directions 
given  by  W  consisted  In  pointing  out  the  partic- 
ular piece  of  work  to  be  done,  such  as  the  exca- 
vation for  the  foundation  of  a  barn  and  con- 
struction of  a  ditch.     For  new  pieces  of  work 
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D  and  J  went  to  W ;  he  directed  them  to  take 
the  trees  out  whole.  The  defendants  D  and  J 
received  pay  as  foremen,  at  a  given  price  per 
day,  and  the  men,  material,  and  expenses  were 
paid  for  at  cost,  and  bills  rendered  therefor 
with  a  certain  percentage  added  as  profit.  On 
the  other  hand  the  defendant  stated,  In  eflfect 
that  he  said  a  good  deal  to  W  on  the  subject  of 
giving  directions  to  D  and  J,  "as  to  the  manner 
or  method  and  means  of  doing  this  work,  before 
I  left ;  also  while  I  was  there,  before  I  had  made 
my  plans  for  going.**  The  defendant  was  pres- 
ent when  the  work  began,  but  while  It  was  in 
progress  he  went  away,  and  subsequently  com- 
municated with  W  In  reference  to  the  work. 
The  defendant  also  testified  that  he  gave  no  di- 
rections, either  himself  or  through  W,  to  D  or 
J,  except  in  the  expansion  of  the  work,  and  In 
additional  items  of  work  to  be  done.  The  court 
thus  conlmented  on  this  evidence:  "If  the  ar- 
rangement was  that  Dunham  was  simply  to  give 
directions  as  to  the  work  to  be  done,  and  did  not 
give  or  had  no  authority  to  give  direction  as  to 
the  manner  In  which  it  should  be  done,  or  as  to 
the  means  to  be  used  In  performing  It,  then  he 
would  not  be  liable  for  any  Injury  resulting 
from  the  method  of  Its  performance,  as  th^re 
would  be  no  relation  of  master  and  servant. 
But  the  evidence  authorized  a  different  Inference 
from  this.  As  we  have  seen,  Dunham  said  that 
he  did  give  directions  as  to  the  manner,  method, 
and  means  of  doing  the  work,  and  W  carried  out 
^  this  view  when  he  directed  that  the  trees  should 
'  be  taken  out  whole,  and  he  gave  such  direction 
In  relation  to  blasting  the  particular  tree  out  of 
which  the  injury  arose.  It  was  not  necessary 
that  the  directions  should  embrace  every  detail 
in  d')lng  the  work."  Sullivan  v.  Dunham 
(1898)  35  App.  Dlv.  342,  54  N.  T.  Supp.  962 
(tree  which  was  blasted  out  whole  fell  on  plain- 
tiff). 

5.  Work  in  manufacturing  establishment  a. 

A  "boss  roller"  employed  to  manufacture  Iron 
and  steel  at  his  own  expense,  with  motive  power 
furnished  by  the  employer,  at  a  certain  amount 
per  ton,  tu  be  distributed  to  him  and  his  assist- 
ants, who  are  employed  by  him  and  subject  to  be 
discharged  by  him,  as  well  as  by  his  employer, — 
is  not  an  independent  contractor,  but  a  foreman 
only,  and  therefore  the  relation  of  master  and 
servant  exists  between  his  employer  and  his  as- 
sistants, notwithstanding  that  their  compensa 
tlcn  is  fixed  and  paid  directly  by  him,  where  he 
has  no  duty  or  right  to  repair  the  machinery, 
and  the  manufacturer  exercises  some  control  of 
the  manufacture  between  the  delivery  of  the  ma- 
terial and  the  acceptance  of  the  product,  al- 
though the  details  are  left  to  him.  Indiana 
Iron  Co.  V.  Cray  (1897)  19  Ind.  App.  565,  48 
N.  E.  803. 

6.  Work  done  icith  teams. 

One  who  is  engaged  In  delivering  coal  for  a 
fuel  company,  who  Is  paid  weekly  by  the  ton, 
and  who  owns  the  team  and  the  running  gear  of 
the  wagon,  the  .company  furnishing  the  wagon 
box,  his  employment  being  continuous  until  sus- 
pended, is  a  servant  of  the  company,  and  not  an 
independent  contractor ;  and  the  company  Is  lia- 
ble for  injuries  from  his  negligence  In  replacing 
the  cover  of  a  coal  opening  so  Insecurely  as  to 
be  dangerous  to  persons  passing  along  a  side- 
walk. Waters  v.  Pioneer  Fuel  Co.  (1892)  62 
65  L.  R.  A. 


Minn.  474,  38  Am.  St.  Rep.  564,  56  N.  W.  62. 
The  testimony  relied  upon  by  the  court  was  that 
he  had  worked  for  the  company  about  three- 
months,  hauling  coal  daily,  that  he  had  in  the 
meantime  rendered  service  for  no  one  else,  that 
he  appeared  to  be  subject  to  Its  orders,  and  that 
he  was  treated  as  one  of  Its  teamsters  or  drivers. 

7.  Unloading  of  ships. 

In  a  case  where  the  injury  was  caused  by  the 
negligent  manner  in  which  a  truck  used  for 
hauling  lumber  from  the  wharf  on  which  it  wa9 
being  unloaded  from  a  ship  to  a  shed  where  It 
was  being  stored,  it  was  held  that  the  questioo^ 
whether  the  defendant  was  liable  had  properly 
been  left  to  the  Jury,  where  there  was  evidence 
going  to  show  that  the  negligent  person  was  em- 
ployed as  an  assistant  by  one  of  three  men  who 
•  n  previous  occasions  had  often  been  engaged 
as  ordinary  dock  laborers  by  the  defendant,  but 
had  in  this  instance  undertaken  to  unload  the 
timber  and  place  It  on  trucks,  for  a  specific  com- 
pensation, estimated  with  reference  to  the 
amount  handled;  and  the  defendant's  foreman 
had  admitted,  on  cross-examination,  that.  If  he 
had  seen  chat  a  truck  was  not  properly  loaded^ 
he  would  have  spoken  to  the  contractors  them- 
selves, or,  If  none  of  them  had  been  present,  to- 
the  men  who  were  loading  the  truck.  Lord  Esh- 
er  said  that,  when  the  foreman's  evidence  came 
to  be  looked  at.  It  showed  that,  under  certain 
circumstances,  he  would  have  Interfered  with 
the  men  engaged  by  the  contractors,  If  they 
were  doing  their  work  wrongly,  and  that,  taklng- 
Into  consideration  this  fact,  and  all  the  circum- 
stances under  which  the  dock  company  carried 
on  its  business,  it  was  impossible  to  say  that  a 
Jury  would  not  be  Justified  In  finding  for  the 
plaintiff.  Ruth  v.  Surrey  Dock  Co.  (1891)  8- 
Times  L.  R.  116. 

That  the  alleged  contractor  was  a  servant,, 
and  that  he  was  paid,  not  as  a  master  workman, 
but  as  a  foreman  of  the  defendants,  was  held  to 
be  a  Justifiable  conclusion,  where  he  had  testified 
that  he  was  a  "lumper"  working  at  the  wharves 
along  the  river  side ;  that  the  terms  agreed  up- 
on between  himself  and  the  defendants  were 
that  he  should  get  the  barge  In  question  dls- 
charged  and  should  be  paid  at  the  rate  of  Is.  9d. 
for  every  ton  that  was  unloaded,  he  managing' 
everything  necessary  to  perform  the  work ;  that 
he  selected,  as  he  liked,  the  men  who  were  to 
work  under  him ;  but  that  they  were  to  work  aa 
If  he  were  foreman ;  and  that  the  nature  of  the 
employment  was  such  that  he  could  not  dismiss 
any  workman  without  reference  to  the  defend- 
ants. Charles  v.  Taylor  (1878)  L.  R.  3  C.  P. 
Div.  492,  38  L.  T.  N.  S.  773,  27  Week.  Rep.  32,. 
per  Brett.  L.  J. 

8.  Sale  of  commodities. 

If  the  control,  which  Is  the  diagnostic  mark  of 
the  relationship  of  master  and  servant,  was,  as 
a  matter  of  fact,  exercised  over  him — and  thla 
Is  primarily  a  question  for  the  Jury — a  com- 
mercial traveler,  even  though  he  is  paid  by  com- 
mission, is  a  "servant"  within  the  meaning  of 
the  embezzlement  statutes.  Reg.  v.  Tlte  (1861) 
Leigh  &  C.  C.  C.  29,  30  L.  J.  Mag.  Cas.  N.  8.  142, 
7  Jur.  N.  8.  556,  4  L.  T.  N.  S.  250,  9  Week. 
Rep.  554,  8  Cox,  C.  C.  458;  Rex.  v.  Carr  (1811) 
Russ.  &  R.  C.  C.  198;  Reg.  v.  May  (1861)  Jjtlgh 
&  C.  C.  C.  13.  30  L.  J.  Mag.  Cas.  N.  S.  81,  T  Jur. 
N.  S.  147,  8  L.  T.  N.  S.  680,  9  Week.  Rep.  266,  S 
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Cox,  C.  C.  421;  Ueg.  v.  Bailey  (1871)  12  Cox, 
C.  C.  56,  24  L.  T.  N.  S.  477. 

Other  cases  in  which  the  circumstance  that 
the  employer  did,  in  point  of  fact,  interfere  and 
control  the  employees  in  the  course  of  their 
work,  have  heen  adverted  to  as  a  cumulative  ele- 
ment supporting  the  conclusion  that  they  were 
mere  servants,  are  S^randat  v.  Salsse  (1860) 
L.  R.  1  P.  C.  152,  35  L.  J.  P.  C.  N.  S.  17.  12 
Jur.  N.  S.  301,  14  Week.  Rep.  487 ;  Wallace  v. 
Southern  Cotton  Oil  Co.  (1807)  91  Tex.  18,  40 
S.  W.  300. 

d.  Effect  of  character  of  etipulated  work. 

The  ground  upon  which  some  decisions  may  be 
said  to  have  proceeded  was  that,  in  view  of  the 
humble  industrial  status  of  the  persons  em- 
ployed, and  the  simple  character  of  the  work  to 
be  done,  the  only  admissible  inference  was  that 
the  employers  intended  to  retain  the  right  to 
give  directions  in  regard  to  the  details  of  the 
work.  In  other  words,  it  was  considered  that, 
although  the  persons  employed  might  be  exercis- 
ing an  independent  calling  in  the  sense  that  they 
held  themselves  out  as  being  prepared  to  do  cer- 
tain klndo  of  work  for  such  parties  as  might 
engage  them,  the  relation  which  they  bore  t>> 
those  parlies,  during  the  progress  of  such  work 
as  might  be  undertaken  by  them,  was  in  law 
that  uf  a  servant. 

In  Sadler  v.  Henlock  (1855)  4  El.  &  Bl.  570. 
3  C.  L.  Rep.  760,  1  Jur.  N.  S.  677,  24  L.  J.  Q.  B. 
N.  S.  138,  3  Week,  Rep.  181,  defendant  directed 
P  to  cleause  out  a  drain  on  his  land.  P  was 
not  otherwise  in  the  employment  of  the  defend 
ant ;  he  was  a  common  laborer,  who  had 
originally  made  the  drain.  P  executed  the  work 
with  his  own  hands,  and  charged  the  defendant 
6  shillings  for  the  job,  which  the  defendant 
paid.  The  defendant  was  not  shown  to  have  In- 
terfered with  the  work,  or  to  have  seen  the  way 
in  which  It  was  executed,  or  to  have  given  any 
specific  directions.  P,  in  clearing  out  the  drain, 
took  up  the  part  of  the  highway  under  which 
the  drain  passed.  After  completing  the  work, 
he  replaced  the  soil  of  the  highway,  but  imper- 
fectly, and  with  insufficient  materials;  and.  In 
consequence,  It  gave  way,  while  a  horse  belong- 
ing to  the  plaintiff,  and  on  which  plaintiff  was 
riding  at  the  time,  was  passing  over  It ;  and 
the  horse,  by  falling  Into  the  hole  thus  made, 
was  injured.  Upon  this  evidence  It  was  held 
that  P  was  a  servant  for  whose  negligence  the 
defendant  was  responsible.  Lord  Campbell,  Ch. 
J.,  said :  "Had  P  been  the  domestic  servant  of 
the  defendant,  and  the  defendant  had  said  to 
him,  'Gro  and  clean  out  the  drain,*  no  doubt  P. 
by  doing  the  work  negligently,  would  have  made 
the  defendant  liable.  Then,  what  difference  can 
it  make  that  P  was  an  independent  laborer,  to 
be  paid  by  the  job?  The  defendant  might  have 
said,  *FI1I  up  the  hole  In  the  road,  but  not  as 
you  are  now  dohig  It,  lest,  when  a  horse  goes 
over  the  place,  he  may  be  Injured.*  P  was  there- 
fore the  defendant's  servant:  and.  If  so,  ca^ft 
qwEstio.'*  Coleridge,  J.,  said :  "If  the  work 
had  been  done  by  his  own  hand  he  would  have 
been  responsible.  So  he  would  if  it  had  been 
done  by  his  servant  or  by  a  common  laborer 
whom  he  had  employed.  On  what  ground  ?  Be- 
cause the  party  doing  the  act  would  have  been 
employed  by  him.  Instead  of  this,  he  employs 
a  person  who  seems  to  have  been  usually  em- 
ployed In  such  works.  Such  person  is  just  as 
much  his  servant,  for  this  purpose,  as  a  domestic 
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servant.*'  Wightman,  J.,  said:  "Really  the 
question  is  whether  P  is  to  be  considered  as  the 
defendant's  servant  or  as  a  contractor  exercising 
an  independent  employment.  The  whole  evi- 
dence shows  that  the  former  is  the  correct  view. 
P  was  not  a  person  exercising  an  Independent 
business,  but  an  ordinary  laborer,  chosen  by  the 
defendant  In  preference  to  any  other,  but  not 
exercising  an  independent  employment."  Cromp- 
ton,  J.,  said :  **The  real  question  Is  whether  the 
defendant  and  P  stood  to  each  other  in  the  rela- 
tion of  master  and  servant.  I  decide,  not  on 
the  ground  that  P  did  not  employ  the  hands  of 
another ;  for.  If  he  was  the  defendant's  servant, 
the  defendant  would  be  liable  for  the  wrong  do- 
ing of  the  person  whom  the  servant  employed ; 
though  It  Is  true  that  such  employment  may 
sometimes  be  a  test  as  to  whether  the  employer 
was  a  servant  or  an  Independent  contractor. 
The  test  here  is  whether  the  defendant  retained 
the  power  of  controlling  the  work.  No  distinc- 
tion can  be  drawn  from  the  circumstance  of  the 
man  being  employed  at  so  much  a  day  or  by  the 
Job.  I  think  that  here  the  relation  was  that  of 
master  and  servant,  not  of  contractor  and  con- 
tractee."  The  last-mentioned  Judge  also  re- 
marked during  the  argument  of  counsel  (p. 
r>75)  :  "Is  not  this  rather  a  case  where  the  em- 
ployer maintains  a  control  over  the  person  whom 
he  employs?  A  contractor  chooses  the  mode  in 
which  the  work  is  done  and  the  persons  who  do 
It.  I  thought  the  principle  of  the  cases,  which 
are  cases  of  difficulty,  was  that  the  contractor 
had  this  power  of  choice."  In  Rait  v.  New 
FOngland  I^'umlture  &  Carpet  Co.  (1806)  66 
.Vilnn.  76,  68  N.  W.  720,  the  court  Inclined 
strongly  to  the  view  that  this  decision  would 
have  Justified  it  In  holding,  as  a  matter  of  law, 
that  a  person  whose  general  occupation  was  that 
of  carpenter  and  builder  and  who  was  employed 
by  a  house  owner  to  stop  a  leak  In  the  roof  of 
the  house  and,  while  engaged  on  the  Job,  threw 
down  some  Ice  and  snow  on  a  passer-by,  was  a 
mere  servant.  But  It  was  declared  to  be.  at 
least,  a  question  for  the  jury  to  say  whether  the 
defendant  surrendered  all  control  over  the  ac- 
tions of  the  employee  as  to  the  manner  of  re- 
moving the  ice  and  snow  from  the  roof  of  the 
building.  The  coDstructlon  thus  put  upon  the 
English  case  is  of  very  dubious  correctness  when 
It  Is  considered  that  the  work  there  Involved  did 
not  require  any  special  skill,  as  In  the  case  be- 
fore the  court.  Upon  the  facts  the  Minnesota 
ruling  Is  inconsistent  with  another  English  case 
(Welfare  v.  London,  B.  &  S.  C.  R.  Co.  [1860] 
L.  R.  4  Q.  B.  606,  38  L.  J.  Q.  B.  N.  S.  241,  20 
L.  T.  N.  S.  743,  17  Week.  Rep.  lOB.'O  cited  In 
the  following  subdivision,  but  is  sustained  by 
some  of  the  American  cases  there  referred  to. 

In  Tucker  v.  Azbrldge  Highway  Board  (1880; 
Q.  B.  D. )  53  J.  P.  87,  where  a  trap  was  capsized 
by  striking  against  a  heap  of  stones  which  had 
been  left  beside  a  road  by  a  man  who  had  been 
employed  to  repair  It,  the  defendant  was  held  lia- 
ble on  the  general  ground,  as  It  would  seem,  that 
"If  a  person  does  merely  menial  work,  then  he 
Is  clearlv  a  servant." 

In  a  Now  Zealand  case  It  was  remarked  ar- 
f/uendo:  "There  Is  yet  another  point  of  distinc- 
tion which  has  been  referred  to  in  several  of  the 
cases  and  is,  perhaps,  here  applicable :  the  em- 
ployment of  an  ordinary  laborer  to  do  ordinary 
laborer's  work  by  the  piece  and  the  employment 
of  persons  skilled  in  a  particular  business.*' 
Threlkeld  v.  White  (1800;  C.  A.)  8  New  Zea- 
land L.  R.  613. 


196 


Kentucky  Coitbt  of  Appeals. 


JONB, 


In  S4randat  v.  Salsse  (1866)  L.  R.  1  P.  C. 
162,  85  L.  J.  P.  C.  N.  S.  17,  12  Jur.  N.  8.  301, 
14  Week.  Rep.  487,  the  respondent  brought  an 
action  for  Injuries  caused  by  a  Are  kindled  on 
the  appellant*s  land  by  laborers  employed  by 
him  to  clear  the  ground  for  agricultural  pur- 
poses, which  fire  was  so  carelessly  made  that 
sparks  and  other  burning  particles  were  carried 
over  and  scattered  upon  the  respondent's  prem- 
ises. Tho  respondent  grounded  his  claim  for 
damage  on  the  article  1384  of  the  Code 
Napoleon  (the  prevailing  law  of  Mauritius, 
where  tlie  action  was  brought),  which  is  in 
these  words :  "Les  maitres  et  commettants 
[sont  responsables]  du  dnmmage  caus6  par  leurs 
domestlques  et  pr^pos^s  dans  les  fonctlons  aux- 
quelles  lis  les  ont  employes.**  The  respondent 
contended  that  the  appellant  and  the  men  he 
employed  stood  in  the  relation  of  commettant 
and  propose,  within  the  meaning  of  this  article. 
Prom  an  examination  of  the  authorities  the  con- 
claslon  was  arrived  at,  that,  subject  to  the  quall- 
flcation  mentioned  in  the  following  sentence, 
the  word  **pr6posC»"  in  the  article  means  substan- 
tially a  person  who  stands  in  the  same  relation 
to  "commettant"  as  ''domestlque'*  does  to 
"maitre,"  (.  e.,  a  person  whom  the  commettant 
has  intrusted  to  perform  certain  things  on  his 
behalf.  It  was  observed,  however,  that  the 
French  lawyers,  in  their  interpretations  of  the 
article,  had  qualified  this  construction  by  the 
doctrine  that,  in  order  to  make  the  commettant 
responsible  for  the  negligence  of  the  pr6po86,  the 
latter  must  be  acting  "sous  les  ordres,  sous 
la  direction  et  la  surveillance  du  commettant.** 
The  evidence  showed  that  there  were  two  bands 
of  Indian  laborers  employed  and  that  the  work 
was  to  be  paid  for  at  a  certain  price  per  acre, 
but  left  it  doubtful  whether  the  appellant  was 
to  pay  the  price  to  the  head  men  of  each  band, 
or  to  them  and  the  Indians  in  their  respective 
bands.  On  this  evidence  the  contention  of  the 
appellant,  that  he  had  severed  himself  from  the 
execution  of  the  work,  and  parted  with  all  super- 
intendence and  control  over  the  persons  by 
whom  it  was  performed,  was  rejected  by  the 
privy  council  on  grounds  explained  in  the  follow- 
ing extract  from  the  Judgment:  "Having  re- 
gard to  the  nature  of  the  work,  and  the  condi- 
tion of  the  men  employed,  it  appears  to  us  un- 
reasonable to  infer  that  the  appellant  had 
parted  with  the  power  of  correcting,  as  the 
work  went  on,  the  mode  in  which  it  was  to  be 
performed,  and  of  dictating  what  kind  of  brush- 
wocd  and  other  growth  was  to  be  removed,  and 
what  was  to  be  left  standing,  and  how  the  weeds 
and  brushwood  which  had  been  got  up 
were  to  be  dealt  with,  and  where  they 
were  to  he  deposited ;  in  other  words,  we 
think  the  evidence  does  not  shew  that  the 
general  control,  direction,  and  surveillance  of 
the  operations  was  relinquished  by  the  appel- 
lant by  reason  of  the  agreement  he  had  made 
with  the  Indians.  It  may  be  observed  that  these 
men  do  net  at  aM  answer  the  description  given 
by  Blrey  (Codes  Annot^s,  vol.  1,  p.  665)  of 
*ouvrlers  d'une  profession  reconnue  et  d6ter- 
mln^e;*  they  were  ordinary  laborers  character- 
tKed  by  the  court  below  as  'a  set  of  idle,  careless 
semi-barbarians.*  The  view  we  have  thus  taken 
of  the  relation  established  by  the  agreement  be- 
tween them  and  their  employer  is  corroborated 
by  the  evidence,  which  shews  that  in  point  of 
fact  the  appellant  did  interfere  and  control  the 
men  in  the  course  of  the  work.  For  example,  it 
was  said  by  Joondine,  'Mr.  S6randat  told  me  not 
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to  put  fire  in  the  place  where  I  was  working;* 
.  .  .  'he  told  me  to  put  fire  in  another  place 
which  he  pointed.'  Again,  Beesapa  says:  'The 
previous  day  Mr.  S^randat  had  come  and  told 
Joondine  to  leave  that  portion  of  ground  which 
Is  $50,  and  go  and  work  in  the  Interior  of  the 
field.'  And  the  appellant's  answer  states  that 
he  had  given  orders  five  or  six  days  before  to 
burn  some  weeds,  but  that  he  also  gave  orders 
that  the  fire  should  be  carefully  extinguished. 
Looking,  then,  at  the  whole  case,  we  are  of  opin- 
ion that  the  appellant  and  the  Indian  whose  neg- 
ligence caused  the  fire  stood  in  the  relation  of 
'commettant'  and  'priipos^^.'  And,  as  It  has  not 
been  disputed  that  the  negligent  act  was  done  by 
the  *pr6pos6'  in  the^course  of  his  employment,  it 
follows  that  the  responsibility  of  the  appellant 
Is  made  out." 

A  man  employed  by  the  defendant  to  cleanse 
out,  at  certain  intervals,  the  contents  of  his  ash- 
pit,  deposited  them  on  one  occasion  in  the  street, 
preparatory  to  their  being  removed,  and  the 
plaintiff's  vehicle  was  upset  by  the  heap.  The 
Jury  found  that  the  contract  was  an  entire  one 
to  remove  the  rubbish  altogether,  and  not  mere- 
ly to  take  it  to  the  street.  It  was  held  error  to 
enter  Judgment  for  the  defendant.  On  this 
finding  Blackburne,  J.,  remarked  that  the  na- 
ture of  the  subject-matter  in  such  cases  makes 
all  the  difference,  and  that,  when  regard  was 
had  to  the  act  done  In  the  very  house  occupied 
by  the  defendant,  and  under  his  wife's  direc- 
tions, It  appeared  to  have  been  but  the  ordinary 
act  of  a  servant.  M'Keon  v.  Bolton  (1851)  1 
Ir.  C.  L.  Rep.  377,  3  Ir.  Jur.  O.  S.  288. 

Where  a  city  was  constructing  a  water-pipe 
trench,  and  a  laborer  employed  under  the  direc- 
tion of  the  city's  inspector  and  superintendent 
was  assigned  to  the  excavation  of  a  12-foot  sec- 
tion of  the  trench,  but  he  had  no  authoritv  or 
discretion  as  to  his  work,  it  was  held  that  he 
was  not,  therefore,  an  independent  contractor 
but  a  servant,  and  that  the  city  was  bound  to 
provide  for  his  safety  against  caving  of  the 
bemks  while  performing  the  work.  Ft.  Wayne 
V.  Christie  (1900)  156  Ind.  172,  59  N.  B.  385. 

Where  a  landowner  who  Is  about  to  rebuild  a 
house  which  has  been  destroyed  by  fire,  contracts 
directly  with  a  laborer  to  make  the  excavation 
for  the  foundation  for  a  specified  price.  Instead 
of  letting  out  the  whole  work  to  one  person,  it 
Is  error  to  give  an  Instruction  which  would  ex- 
clude from  the  consideration  of  the  Jury  the 
possibility  that  the  laborer  was  hired  as  a  scrr- 
ant.  Stevenson  v.  Wallace  (1876)  27  Oratt. 
77. 

In  holding  that  a  laborer  engaged  for  50  cents 
to  drive  an  animal  Is  a  servant  to  the  owner  of 
the  animal,  and  not  an  independent  contractor, 
the  court  reasoned  as  follows  :  **There  is  nothing 
in  the  nature  of  the  employment  or  in  the  con- 
tract to  Indicate  that  H  [the  laborer]  was  not 
subject  to  the  control,  supervision,  and  direction 
of  B,  had  he  seen  fit  to  exercise  such  control 
over  S's  movements.  Nor  is  there  anything  what- 
ever In  the  testimony  to  prove  that  S  exercised 
a  distinct  calling  as  did  the  colored  teamster, 
S,  in  Fink  v.  Missouri  Furnace  Co.  (1884)  82 
Mo.  276,  52  Am.  Rep.  376,  and  the  licensed 
drover  described  In  an  English  case  cited  by  ap- 
pellant [Mllllgan  V.  Wedge  (1840)  12  Ad.  &  Bl. 
737,  4  Perry  &  D.  714,  10  L.  J.  Q.  B.  N.  S.  19). 
S  was  doing  any  sort  of  ordinary  work  at  that 
time.  To  constitute  an  independent  contractor, 
so  as  to  relieve  his  employer  from  liability  for 
his  conduct,  It  must  at  least  appear  that  the 
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^ork  to  be  performed  was  committed  exclusively 
to  the  discretion  of  the  contractor.  The  inde- 
pendence of  the  contractor  may  appear  by  the 
nature  of  the  work  sometimes,  and  at  other 
times  by  the  terms  of  the  contract,  or  by  the 
calling  of  the  contractor.  The  nature  of  the 
work  in  question  in  this  case,  no  less  than  the 
agreement  itself,  totally  fails  to  establish  a 
foundation  for  holding  8  to  be  an  independent 
•contractor  in  the  matter  of  driving  the  cow  to 
•defendant's  place  of  business.  The  fact  that  the 
work  was  to  be  paid  for  in  one  price  is  not  de- 
cisive of  the  question."  O'Neill  v.  Blase  (1902) 
94  Mo.  App.  648,  68  S.  W.  764. 

A  porter  who  was  occasionally  employed  by  a 
butter-factor  to  leave  parcels  at  the  house  of 
purchasers,  and  was  paid  by  the  persons  to 
whom  the  parcels  were  delivered,  was  held  to  be 
a  "servant"  of  such  factor  within  the  meaning 
of  the  embessslement  statutes,  and  not  a  person 
following  an  independent  employment.  Reg.  v. 
Lynch   (1854)  6  Cox.  C.  C.  446. 

In  a  New  York  case  the  court  remarked  ar- 
guendo: "Undoubtedly,  one  cannot  shield  him- 
self under  the  doctrine  of  independent  contract- 
ors by  simply  employing  another  person  and  giv- 
ing him  a  general  authority  to  procure  others  to 
assist  In  work  which  requires  no  care  or  skill  or 
experience,  but  which  is  merely  such  as  might 
be  done  by  any  person  with  sufficient  physical 
fltrenglh."  Kueckel  v.  Ryder  (1900)  54  App. 
DIv.  252,  66  N.  Y.  Supp.  622. 

The  authorities  do  not  show  distinctly  the 
rationale  of  the  presumption  above  referred  to. 
Essentially  it  may  perhaps  be  said  to  reflect 
merely  the  understanding  of  the  courts  as  to  the 
terms  upon  which  work  is  ordinarily  contracted 
for  under  the  circumstances  indicated.  It  must 
be  admitted,  however,  that  it  is  not  easy  to 
adopt  this  explanation  to  three  Scotch  cases  in 
which  the  employer  was  held  liable.  But  these 
decisions  seem  to  be  inconsistent  with  the 
English  and  American  authorities  reviewed  in 
tupra,  VI. 

In  a  case  where  the  plaintiff  was  the  pro- 
prietor of  a  mineral  stratum  which  was  damaged 
by  Are  which  spread  from  the  place  where  iron- 
stone was  being  calcined,  it  was  shown  that  the 
lessee  of  the  ironstone  workings  had  employed 
contractors  to  calcine  It  at  so  much  per  ton. 
payable  at  the  end  of  every  fortnight.  These 
contractors  employed  and  paid  all  the  workmen, 
the  lessee  having  no  direct  management  in  the 
calcining  operations.  The  Jury  were  charged  by 
Lord  President  Boyle  that,  in  point  of  law,  the 
lessee  was  responsible  for  the  acts  of  these  con- 
tractors, as  they  were  in  no  different  position 
from  any  other  laborers  hired  by  a  master  to 
work  by  the  piece.  Rankin  v.  Dixon  (1847)  9 
8c.  Sess.  Cas.  2d  scries,  1048. 

In  a  later  case  arising  out  of  the  same  occur- 
rence the  stipulations  of  the  contract  are  set 
forth  more  in  greater  detail.  The  contractor 
agreed  to  employ  the  necessary  number  of  miners, 
to  pay  them  their  wages,  to  furnish  various  im- 
plements necessary  for  the  workings,  etc.  After 
the  first  two  months  the  output  was  to  be  not 
less  than  100  tons  of  calcined  stone  weekly,  and 
a  failure  to  perform  this  stipulation  entitled  the 
contractee  to  terminate  the  contract  by  giving 
a  written  notice  of  one  month.  The  working 
was  to  be  carried  on  regularly  and  fairly,  and 
agreeably  to  the  instructions  of  the  contractee 
or  his  overseer.  The  contractor,  after  the  first 
month,  had  the  right  to  abandon  the  Job  upon 
giving  one  month's  notice.  It  was  held  that, 
66  L.  R.  A. 


as  between  the  lessee  of  the  ironstone  and  his 
landlord,  the  contractor  was  to  be  regarded  as 
a  mere  servant  of  the  lessee.  Lord  Colonsay 
seems  to  have  based  his  decision  mainly  upon 
the  fact  that,  under  the  contract,  the  lessee  had 
a  control  over  the  calcining  operations.  In  the 
course  of  the  opinion  he  said :  **This  is  a  case 
of  Injury  done  to  a  neighboring  property  by  a 
person  who  held  a  mixed  character,  at  least 
whoso  trade  had  not  yet  assumed  such  an  inde- 
pendent character  as  entitles  us  to  hold  that 
the  defenders  can  get  rid  of  the  responsibility 
which  attaches  to  them  by  employing  such  a 
persun  as  W  and  his  gangers  Instead  of  laborers 
paid  directly  by  themselves."  The  two  other 
Judges  relied  upon  the  existence  of  a  nondele- 
gable duty  (see  subd.  XI.  of  note  to  Anderson  v. 
Fleming,  66  L.  R.  A. on  lAabUlty  of  em- 
ployer for  acU  of  independent  contractor  tohere 
Infurica  result  from  nonperformance  of  absolute 
duties  of  employer).  Nlsbett  v.  Dixon  (1852) 
14  Sc.  Sess.  Cas.  2d  series,  973. 

In  another  case  all  the  Judges  were  of  opin- 
ion that  a  master  slater  engaged  to  put  up  a 
chimney- can  and  top  was  not  an  independent 
contractor,  although  he  had  workmen  in  his  em- 
ploy and  was  to  be  paid  not  by  days*  wages,  but 
at  the  ordinary  rates  chargeable  for  the  work  to 
be  done.  Oleghorn  v.  Taylor  (1866)  18  Sc.  Sess. 
Cas.  2d  series,  664. 

e.  Effect   of  employment   being  general. 

According  to  the  supreme  court  of  Massachu- 
setts, the  intention  of  the  employer  to  retain 
the  right  of  exercising  control,  and  consequent- 
ly to  create  the  relation  of  master  and  servant, 
should  always  be  inferred  where  it  is  shown  that 
the  employment  was  general,  and  not  based  on 
a  contract  to  do  a  certain  piece  of  work  on 
certaii.  specified  terms  in  a  particular  manner 
and  for  a  stipulated  price. 

Brackett  v.  Lubke  (1862)  4  Allen,  138,  81 
Am.  Dec.  094,  where  it  was  held  that  the  lessee 
of  a  building,  who  had  employed  a  carpenter  to. 
repair  an  awning  which  extended  from  the 
building  over  a  public  way,  was  liable  for  an 
Injury  received  by  a  passer-by  In  consequence  of 
the  carpenter's  carelessness.  The  court  said : 
"This  seems  to  us  to  be  a  very  clear  case.  The 
defendants  are  liable,  because  it  appears  that 
the  negligent  act  which  caused  the  Injury  was 
done  by  a  person  who  sustained  towards  them 
ihe  relation  of  servant.  There  was  no  contract 
to  do  a  certain  specified  Job  or  piece  of  work  in 
a  particular  way  for  a  stipulated  sum.  It  is 
the  ordinary  case  where  a  person  was  employed 
to  perform  a  service  for  a  reasonable  compensa- 
tion. The  defendants  retained  the  power  of 
controlling  the  work.  They  might  have  direct- 
ed both  the  time  and  manner  of  doing  It.  If 
It  was  unsafe  to  make  the  repairs  or  alteration 
at  an  hour  when  the  street  was  frequented  by 
passers,  it  was  competent  for  the  defendants  to 
require  the  person  employed  to  desist  from  work 
until  this  danger  ceased  or  was  diminished.  If 
the  means  adapted  to  gain  access  to  the  awn- 
ing were  unsuitable,  the  defendants  might  have 
directed  that  another  mode  should  be  used.  In 
short.  If  the  work  was  in  any  respect  conducted 
in  a  careless  or  negligent  manner,  the  defend- 
ants had  full  power  to  change  the  manner  of  do- 
ing It,  or  to  stop  It,  and  to  discharge  the  person 
employed  from  their  service.  The  mere  fact 
that  the  work  was  done  by  one  who  carried  on 
a  separate  and  independent  employment  does 
not  absolve  the  defendants  from  liability.  If 
32 
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such  were  the  rule  a  party  would  be  exempt 
from  responsibility  eyen  for  the  negli^nt  acts 
of  his  domestic  servants,  such  as  his  cook,  coach- 
man, or  gardener.  ...  If  the  person  em- 
ployed to  do  the  work  carries  on  an  indepoident 
employment,  and  acts  in  pursuance  of  a  con- 
tract with  his  employer  by  which  he  has  agreed 
to  do  the  work  on  certain  specified  terms,  in  a 
particular  manner  and  for  a  stipulated  price, 
then  the  employer  Is  not  liable.  The  relation 
of  master  and  servant  d  les  not  subsist  between 
the  parties,  but  only  that  of  contractor  and  con- 
tractee.  The  power  of  directing  and  controlling 
the  work  Is  parted  with  by  the  employer,  and 
given  to  the  contractor.  But,  on  the  other  hand, 
if  work  Is  done  under  a  general  employment, 
and  Is  to  be  performed  for  a  reasonable  com- 
pensation or  for  a  stipulated  price,  the  employer 
remains  liable,  because  he  retains  the  right  and 
power  of  directing  and  controlling  the  time  and 
manner  of  executing  the  work,  or  of  refraining 
from  doing  it,  if  he  deems  it  necessary  or  expe- 
dient." 

In  Dane  v.  Cochrane  Chemical  Co.  (1805)  164 
Mass.  453,  41  N.  E.  678,  J,  the  negligent  em- 
ployee, received  his  orders  for  the  carpentry 
work  to  be  done,  usually,  frr  m  one  of  the  de- 
fendant's superintendents.  He  hired  the  men  to 
be  employed  In  doing  the  work,  superintended, 
paid,  and  discharged  them.  The  defendant  paid 
J  $2.60  a  day  for  his  work,  and  23  cents  a  day 
frr  each  man  employed  by  him,  in  addition  to 
the  amount  of  the  wages  which  he  agreed  to 
pay  the  man.  So  far  as  appeared,  J  furnished 
the  tools,  and  the  defendant  the  materials  re- 
quired to  do  the  work.  J  drew  money  from  time 
to  time  from  the  defendant  on  account  of  what 
was  due  to  him,  and  at  the  end  of  each  month 
the  accounts  between  him  and  the  defendant 
were  usually  settled.  J  paid  his  workmen  every 
Saturday,  but  their  names  never  appeared  on  the 
pay  roll  of  the  defendant ;  they  never  were  paid 
by  the  defendant,  and  the  defendant  kept  no  ac- 
count with  them.  Apparently  J  kept  workmen 
in  his  empl'  y  whom  he  used  in  performing  work 
for  other  persons  as  well  as  for  the  defendant. 
It  was  held  to  be  competent  for  the  Jury  to  in- 
fer, from  this  testimony,  that  the  defendant 
was  liable  for  the  negligence  of  J.  The  court 
said :  "When  there  are  no  specifications  in  ad- 
vance of  what  is  to  be  done,  and  no  round  price 
agreed  upon,  and  a  carpenter  is  employed  to 
make  repairs  and  alterations  to  the  satisfaction 
of  his  employer,  to  be  paid  according  to  the 
amount  of  work  done  by  the  carpenter  and  the 
men  he  empl<  ys,  it  would  seem  to  be  a  reason- 
able inference  that  the  employer  retains  the 
right  to  direct  the  manner  In  which  the  car- 
penter should  do  the  work." 

A  similar  view  is  perhaps  indicated  by  several 
cases  decided  in  other  Jurisdictions,  but  the 
precise  grounds  of  the  conclusions  arrived  at 
are  not  clearly  defined.  In  two  Instances  it 
may  rcas  nably  be  supposed  that  the  courts 
were.  In  some  degree  at  least,  influenced  by  the 
fact  that  the  employment  was  not  only  general, 
but  for  an  Indefinite  period.  In  a  criminal  case 
It  was  held  that  a  Jury  would  be  Justified  in 
finding  that  a  person  who,  upon  his  represent- 
ing to  the  prosecutor  that  he  had  a  little  spare 
time  which  he  would  like  to  occupy  In  cjllecting 
debts,  was  engaged  to  do  such  work,  was  a 
"servant"  within  the  meaning  of  the  embeszle- 
ment  act,  7  &  8  Geo.  IV.  Queen  v.  Hughes 
(1846)   2  Cox,  C.  C.  104. 

In  another  case  it  was  held  that  where  the 
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owner  of  a  stone  quarry  hired  a  man  to  quarry, 
break,  and  pile  up  stone  therein,  at  $1  per 
perch,  the  employee  to  furnish  the  gunpowder 
and  tools,  the  employer  was  liable  to  an  ad- 
joining proprietor  for  Injury  to  a  building  by 
one  of  the  blasts,  although  ordinary  care  was 
exercised  in  the  manner  in  which  the  quarry  was 
worked.  TlflSn  v.  McCormack  (1878)  34  Ohio 
St.  638,  32  Am.  Rep.  408.  The  court  said  :  "We 
are  of  opinion  that  the  true  relation  between 
the  city,  as  proprietor  of  the  stone  quarry,  and 
A,  was  that  of  master  and  servant,  instead  of 
employer  and  independent  contractor  within  the 
principle  of  the  rule  above  stated.  There  was 
no  *Job'  or  defined  quantity  of  work  contracted 
for.  The  services  of  A  were  subject  to  be  de- 
termined at  the  pleasure  of  either  party.  The 
compensation  was  to  be  measured  by  the  quan- 
tity of  labor  performed.  It  appears  to  us  to 
have  been  an  ordinary  contract  for  work  and  la- 
bor, which  creates,  between  the  employer  and 
employed,  the  relation  of  master  and  servant, 
within  the  meaning  of  the  law  in  regard  to 
that  subject.  It  is  true  that  the  service,  name- 
ly, the  quarrying  of  stone  in  the  employer's 
quarry,  was  to  be  done  by  the  use  of  powder 
and  tools  furnished  by  the  employee;  but  this 
condition  In  the  contract  did  not  affect  the  legal 
relation  between  the  parties.  It  was  significant 
nly  as  a  matter  affecting  the  rate  of  compensa- 
tion. And  it  is  also  true  that  the  city  'had  no 
other  or  further  control  over  A  in  said  work.* 
Whether  this  language  means  that  the  city  ex- 
ercised no  other  or  further  control,  or  that  the 
city  crntracted  with  A  that  It  would  not  exer- 
cise any  other  or  further  control  over  the  work* 
makes  no  difference.  If  it  were  a  mere  failure 
to  exercise  control,  it  was  the  fault  of  the  city. 
If  it  was  part  of  the  contract  with  the  servant, 
that  no  other  or  further  control  should  be  ex- 
ercised by  the  city,  it  is  enough  to  say  that  a 
master  cannot  exonerate  himself  from  respon- 
sibility to  third  persons,  which  the  law  impoaes 
upon  him,  for  injury  resulting  from  the  miscon- 
duct of  his  servant,  by  contracting  with  the 
servant  that  he  will  not  exercise  any  control 
over  him,  and  will  not,  therefore,  be  responsible 
for  any  Injury  that  he  may  wrongfully  Inflict." 
A  part  of  the  machinery  in  the  defendant's 
mill  was  a  "slasher,"  the  sole  use  of  which  was 
to  cut  slabs  and  other  material  belonging  to  the 
defendant  into  proper  lengths  for  shingles,  lath, 
and  pickets,  which,  when  cut,  were  to  belong  to 
the  defendant.  The  defendant  kept  this  machine 
in  running  order,  defrayed  the  expense  of  oil- 
ing and  repairing  it,  and  furnished  the  neces- 
sary power  and  light ;  but  it  contracted  with  B 
to  do  the  manual  work  needed  for  the  opera- 
tion of  the  machine,  giving  him  no  authority 
to  use  It  upon  other  material  of  his  own,  or  for 
anybody  other  than  the  defendant.  For  6^\ng 
this  manual  work,  the  defendant  agreed  to  pay 
him  a  price  measured  by  the  product.  While 
nominally  B  was  to  employ  and  pay  for  such 
assistance  as  he  needed,  the  wages  of  the  help- 
ers were  paid  by  the  defendant,  and  deducted 
from  the  amount  which  otherwise  should  have 
been  due  to  B. 

The  conclusion  of  the  court  was  that,  upon 
the  facts  stated,  B  was  not  an  Independent  con- 
tractor, but  a  servant  of  the  defendant,  put 
in  charge  of  a  particular  machine  upon  the 
terms  stated,  to  operate  It  for  the  defendant, 
and  that  whatever  duty  there  was  to  notify  an 
Inexperienced  person  engaged  to  work  upon  or 
about  it,  of  the  dangers  Incident  to  the  em- 
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ployment,  remained  a  duty  of  the  defendant. 
Nyback  v.  Champagne  Lumber  Co.  (1901)  48 
C.  C.  A.  632,  109  Fed.  732. 

Where  a  man  who  had  agreed  to  trim  certain 
shade  trees  In  front  of  a  house,  and  to  receive 
the  wood  as  compensation  for  the  work,  cut 
off  a  limb  In  such  a  manner  that  It  fell  on 
and  bent  down  a  telephone  wire  stretching 
across  the  street,  and  the  wire,  while  In  that 
poBltlon,  damaged  the  top  of  a  buggy,  the 
court  held  that  there  was  nothing  in  the  case 
to  suggest.  In  the  remotest  degree,  that  the  man 
whom  the  defendant  employed  was  in  the  ex- 
ercise of  an  Independent  empl'^yment.  It  was 
observed  that  the  circumstance  that  he  was  to 
cut  the  trees  for  the  wood,  Instead  of  for  cash. 
Indicated  merely  the  mode  of  his  payment,  and 
threw  no  new  light  upon  the  nature  of  his  em- 
ployment. If  anything,  the  presumption  arising 
from  this  mode  of  payment  militated  against  the 
notion  of  an  Independent  employment  in  respect 
to  which  the  employer  had  surrendered  all  con- 
trol, as  the  parts  of  the  tree  to  be  cut  must 
have  been  at  the  election  of  the  employer ;  other- 
wise the  workman  might  take  the  whole  tree 
as  his  compensation  for  trimming  It.  The 
court  summed  up  its  views  as  follows :  "The 
facts  agreed  upon  present,  in  the  clearest  man- 
ner, prima  facie,  a  case  of  employment  as  mas- 
ter and  servant.  If  the  employer  seeks  to 
avail  himself  of  the  prtectlon  afforded  him 
by  the  less  intimate  relation  of  employer  and 
contractor,  it  is  Incumbent  upon  him,  by  proof, 
to  establish  the  facts  essential  to  the  applica- 
bility of  the  rule  of  law  he  Invokes."  State, 
Redstrake,  Pr  secutor,  v.  Swayze  (1889)  52  N. 
J.  L.  129,  18  Atl.  697. 

If  a  house  owner  employs  a  blacksmith  to  ad- 
just and  secure  the  cover  over  a  coal-hole,  the 
blacksmith,  being  subject  to  the  direction  and 
control  of  his  employer  and  liable  to  be  dis- 
missed at  any  time,  Is  not  an  independent  con- 
tractor for  whose  negligence  the  owner  would 
not  be  liable.  Dickson  v.  Hollister  (1889)  123 
Pa.  421,   10  Am.  St.  Rep.  533,   16  Atl.  484. 

The  existence  of  the  relation  of  master  and 
servant  was  held  to  be  inferable,  where  a  per- 
son who  had  made  a  contract  to  put  down  a 
sidewalk  executed  a  written  document  by  which 
he  agreed  to  furnish  to  another  person,  at  the 
place  where  the  work  was  to  be  done,  the  rough 
Btcne  which,  for  a  stipulated  price,  he  was  to 
cut,  dress,  haul,  and  set  in  the  sidewalk. 
Scbwelckhardt  v.  St.  Louis  (1870)  2  Mo.  App. 
571. 

In  Perry  v.  Ford  (1885)  17  Mo.  App.  212, 
where  the  plaintiff  fell  into  a  privy  vault  which, 
while  under  repair,  had  been  }ett  without  guards 
or  lights,  the  only  direct  evidence  as  to  the 
contract  made  by  defendant  for  the  repairing 
of  certain  water-closets  was  the  testimony  of 
the  defendant  himself,  who  said :  "I  gave  the 
contract  to  repair  this  closet  to  Mr.  C,  and 
when  he  got  ready  to  repair  it,  I  went  with 
him  into  the  saloon  and  told  Mr.  A  I  was  now 
ready  to  repair  this  closet."  It  was  shown  that 
the  employees  of  C,  a  plumber,  did  the  actual 
work  of  repairing,  and  that  the  defendant  was 
frequently  present  while  the  work  was  being 
done.  It  was  argued  by  counsel  for  defendant 
that  the  mere  bare  statement  that  defendant 
gave  the  contract  for  the  work  to  C,  raised  a 
presumption  that  the  relation  between  them 
was  that  of  contractee  and  contractor,  and  not 
that  of  master  and  servant.  This  conten- 
tion did  not  prevail.  The  court  said:  "Every 
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contract  made  by  the  owner  of  a  building  for  re- 
pairs therein  does  not  create  the  relation  of 
contractee  and  contractor  between  the  owner 
and  the  person  contracted  with.  .  .  .  If  in 
this  case  the  defendant  could  have  directed  the 
time  and  manner  of  doing  the  work;  If  it  had 
been  unsafe  to  do  the  work  at  a  certain  time 
or  in  a  certain  manner,  and  the  defendant  could 
have  required  C  to  desist,  or  could  have  altered 
the  manner  of  doing  the  work.  .  .  .  The 
mere  fact  that  C  followed  a  certain  trade  or 
profession,  cr  carried  on  a  separate  and  dis- 
tinct employment,  does  not  change  the  rule. 
.  .  .  It  cannot  then  be  presumed  that  C  was 
a  contractor,  and  not  a  servant,  from  the  mere 
general  statement  by  defendant,  that  he  had 
given  the  contract  to  C.  But  if  the  defendant 
wants  to  relieve  himself  of  liability  as  master 
in  this  case  by  reas~;n  of  the  relation  of  contrac- 
tor, the  defendant  must  prove  the  existence  of 
that  relation.  If  the  defendant  wishes  to  es- 
cape liability  because  by  the  terms  of  the  con- 
tract his  liability  has  been  Imposed  upon  C, 
he  must  prove  the  terms  of  the  contract.  From 
the  evidence  in  this  case  the  terms  of  the  con- 
tract do  not  appear,  and  we  cannot  say  that 
C  was  not  defendant's  servant  The  presump- 
tion is  that  C  was  such  servant.  The  evidence 
does  not  tend  to  rebut  that  presumption." 

See  also  the  Illinois  cases  cited  in  infra,  XII. 
d,  2. 

But  there  is  a  considerable  weight  of  au- 
thority against  the  acceptance  of  the  doctrine 
thus  relied  upon,  In  so  far  as  it  Is  put  forward 
as  one  which,  irrespective  of  the  nature  of  the 
stipulated  work  and  the  industrial  status  of  the 
person  employed,  furnishes  an  adequate  and 
decisive  test  of  the  character  of  the  contract. 

In  Welfare  v.  Lond  n,  B.  &  S.  C.  R.  Co. 
(1869)  L.  R.  4  Q.  B.  696,  38  U  J.  Q.  B.  N.  8. 
241.  20  L.  T.  N.  S.  743,  17  Weefc  Rep.  1065. 
Cockbum.  Ch.  J.,  in  discussing  the  liability  of 
the  defendant  company  for  injuries  alleged  to 
have  been  caused  by  a  workman  employed  to 
repair  the  roof  of  one  of  its  stations,  said: 
"If  it  were  necessary  to  determine  that  ques- 
tion, we  should  have  to  consider  whether  the 
case  was  improperly  withdrawn  from  the  Jury 
on  the  ground  that  the  plaintiff  offered  no  evi- 
dence to  show  that  this  person  was  the  serv- 
ant of  the  company.  I  agree  that,  where  a 
thing  Is  being  done  upon  the  premises  of  an  in- 
dividual or  a  company  In  the  ordinary  course  of 
business,  it  would  fairly  be  presumed  that  the 
thing  was  being  done  by  a  person  in  the  em- 
ployment of  the  principal  for  whose  benefit  the 
thing  was  being  done ;  but  in  the  case  of  work 
f  this  description  it  seems  to  me  that  that 
principle  would  not  apply,  because  it  Is  a  mat- 
ter of  universal  knowledge  and  experience  that. 
In  a  great  city  like  this,  persons  do  not  em- 
ploy their  own  servants  to  do  repairs  to  the 
roofs  of  their  houses  or  buildings;  they  em- 
ploy a  builder  whose  particular  business  Is  to 
do  It.  That  being  a  matter  of  universal  prac- 
tice and  of  universal  and  common  knowledge,  I 
think  this  Is  a  circumstance  which  the  Judge 
ought  to  take  into  account  in  determining 
whether  there  is  evidence  to  go  to  the  Jury  or 
not ;  but  1  do  not  think  it  is  necessary  to  de- 
cide this  case  on  this  particular  point." 

In  the  same  case  Blackburn,  J.,  observed :  "I 
quite  agree  with  what  my  lord  has  said  with 
reference  to  the  normal  state  of  things,  that 
people  who  are  employed  to  repair  roofs  are 
Independent  tradesmen,  and  not  mere  servants; 
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and  the  onus  of  proving  that  this  man  was  the 
servant  of  the  company  was  on  the  plaintiff, 
and  he  Is  not  to  be  presumed  to  be  so ;  it  must 
be  proved,  because  It  Is  an  exceptional  case." 

In  New  York  It  has  been  laid  down  that  where 
a  mechanic  is  employed  by  the  owner  of  a  build- 
ing to  make  repairs,  "without  any  specific  ar- 
rangement as  to  conditions,"  his  employment 
is  Independent.  Hezamer  v.  Webb  (1886)  101 
N.  Y.  877,  54  Am.  Rep.  703,  4  N.  B.  755. 

So  far  as  Massachusetts  is  concerned.  It 
would  almost  seem  permissible  to  infer  from  the 
reasoning  of  a  recent  decision  that  the  original 
doctrine,  as  above  stated,  no  longer  prevails 
in  that  state,  or  that  It  has  at  least  been  some- 
what modified.  See  Button  v.  Amesbury  Nat. 
Bank  (1902)  181  Mass.  154,  63  N.  B.  405,  In 
which  the  court  held  that  the  contract  was  an 
independent  one,  although  the  report  of  the 
auditor  stated  that  the  employment  was  gen- 
eral.    See  supra,  VI.  d. 

f.  Effect  of  partition  of   work   among   several 
contractors. 

In  a  Pennsylvania  case  where  the  plaintiff, 
while  passing  along  a  street,  fell  into  an  un- 
guarded excavation  which  had  been  made  in 
the  course  of  building  operations,  the  court  ap- 
proved a  charge  of  the  trial  Judge  to  the  effect 
thst,  where  the  work  is  spilt  up  Id  different  con- 
tracts, and  the  owner  undertakes  to  supply  one 
of  the  contractors  with  materials  to  be  used 
In  the  execution  of  his  contract,  and  no  provi- 
sion is  made  for  the  supervision  of  the  work  or 
the  erection  and  maintenance  of  guards  around 
it,  it  Is  Justifiable  to  draw  the  Inference  that 
the  owner  retained  the  supervision,  and  that 
his  duty  to  protect  the  public  has  not  been  de- 
volved on  others.  Homan  v.  Stanley  (1870) 
66  Pa.  464,  5  Am.  Rep.  389. 

In  the  argument  of  the  court,  in  the  above 
case,  it  is  taken  for  granted  that,  under 
such  circumstances  as  those  involved,  an 
employee  may,  by  an  express  stipulation, 
devolve  upon  a  contractor  the  duty  of  pro- 
tecting the  public — a  doctrine  which  had 
been  established  in  Pennsylvania  by  an  earlier 
ruling,  but  which  is  discredited  by  the  weight 
of  authority.  See  subd.  VI.  of  note  to  Jacobs 
V.  Fuller  &  II.  Co.  post,  — ,  on  Liability  of  em- 
ployer for  injuries  caused  by  the  performance  of 
ioork  by  independent  contractor,  which  is  dan- 
gerous unless  certain  precautions  are  observed. 

In  Allen  v.  Wlllard  (1868)  57  Pa.  374,  where 
a  principal  contractor  was  sued  for  an  injury 
caused  by  the  negligence  of  a  subcontractor  In 
leaving  unguarded  an  excavation  under  a  foot- 
path, It  was  laid  down  that,  although  the  de- 
fendant would  not  have  been  liable  if  he  had 
committed  to  the  subcontractor  the  entire  con- 
trol of  the  work  of  making  the  excavation,  he 
should  be  held  responsible  for  the  reason  that 
the  evidence  was  insufficient  to  establish  the 
conclusion  that  the  control  of  the  work  had  been 
thus  transferred.  But  this  ruling  is  contrary 
to  the  weight  of  authority.  See  note  to  Ja- 
colw  V.  Fuller  &  n.  Co.  post,  — ,  above  referred 
to. 

In  most  Jurisdictions,  therefore,  the  special 
consideration  upon  which  the  court  relied  would 
have  no  force,  as  the  employer  would  have 
been  held  liable  on  the  simple  ground  that  a 
nondelegable  duty  had  not  been  fulfilled,  and 
Irrespective  of  the  question  whether  the  work 
had  been  undertaken  by  one  or  several  con- 
tractors. The  present  writer  has  found  only 
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one  other  case  in  which  it  has  heen  intimated 
that  the  partition  of  the  work  among  two  or 
more  contractors  may  be  a  sufficient  reason  for 
charging  a  principal  with  liability  for  their 
negligence.  McCleary  v.  Kent  (1854)  8  Duer, 
27,  where  the  remark  was  made,  arguendo,  with 
reference  to  the  liability  of  a  contractor  for  the 
negligence  of  subcontractors. 

Such  a  limitation  of  the  general  doctrine 
seems  to  be  quite  arbitrary  and  irrational,  and 
there  are  not  wanting  decisions  in  which  it 
has  been  Ignored  or  repudiated.  In  Treadwell 
V.  New  York  (1861)  1  Daly,  128,  it  was  held 
that  a  person  who  employs  two  independent  con- 
tractors to  execute  different  portions  of  the 
work  of  constructing  a  building  is  not  liable  to 
one  of  them  for  injuries  caused  by  the  negli- 
gence of  the  other. 

In  Martin  v.  Tribune  Asso.  (1883)  80  Hnn, 
891,  the  defendant  was  held  not  to  be  liable  for 
the  negligence  of  one  of  several  mechanics  who 
had  been  employed  to  do  different  parts  of  the 
work  of  constructing  a  building. 

In  Potter  v.  Seymour  (1859)  4  Bosw.  140, 
Hoffman,  J.,  remarked :  "When  we  once  arrive 
at  the  principle .  that  employment,  control,  and 
supervision,  or  the  right  to  such,  over  the  per- 
son whose  neglect  was  the  immediate  cause  of 
the  injury,  Is  to  test  all  these  cases,  the  logical 
result  seems  Inevitable,  that  such  rule  is  as  ap- 
plicable to  contracts  for  distinct  portions  of  a 
building  as  to  a  contract  for  the  whole." 

XII.  Nature  of  contract  determined  with  ref- 
erence to  various  factors. 

a.  Degree  of  skill  or  care  required. 

The  fact  that  the  work  to  be  done  was  such 
as  required  special  skill  for  Its  proper  perform- 
ance is  frequently  referred  to  In  cases  where  the 
contract  was  held  to  be  Independent.  See,  for 
example,  Murray  v.  Currle  (1870)  L.  R.  6  C.  P. 
24,  40  L.  J.  C.  P.  N.  S.  26,  23  L.  T.  N.  S.  557. 
19  Week.  Rep.  104;  Hexamer  v.  Webb  (1886) 
101  N.  Y.  877,  54  Am.  Rep.  703,  4  N.  B.  755: 
Kueckel  v.  Ryder  (1900)  54  App.  DIv.  252.  66 
N.  Y.  Supp.  bz2 ;  Lawrence  v.  Shipman  (1878) 
39  Conn.  586;  Morgan  v.  Bowman  (1856)  22 
Mo.  538. 

This  circumstance  may  be  regarded  as  one 
of  those  which  has  some  tendency  to  show 
that  the  relation  between  the  employer  and  the 
person  employed  was  not  that  of  master  and 
servant.  In  Threlkeld  v.  White  (1890)  8  New 
Zealand  L.  R.  513,  It  Is  referred  to  as  an  evi- 
dential factor  of  this  quality. 

But  no  case  has  been  found  in  which  It  has 
been  credited  with,  a  distinctly  differentiating 
significance ;  and  there  are  many  Instances  in 
which  it  has  been  wholly  disregarded.  See 
especially  supra,  XI.  d,  e. 

b.  Existence  or  absence  of   obligation  to   per- 
form work   in   person. 

A  natural  deduction  from  the  ordinary  con- 
ception of  an  Independent  contractor,  vie.,  that 
he  Is  essentially  an  employee  who  merely  agrees 
to  produce  certain  specified  results  by  any 
means  which  he  may  think  proper  to  select.  Is 
that,  unless  restricted  by  some  express  stipula- 
tion, he  will  always  be  entitled  to  use  the  la- 
lK>r  of  others  In  executing  the  work  which  be 
has  undertaken.  It  follows,  therefore,  that  If 
the  terms  of  the  contract  are  such  as  to  indi- 
cate that  the  person  employed  may.  If  he  so  de* 
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stres,  perform  the  stipulated  work  by  deputy, 
It  will  usually  be  Inferred  that  be  is  not  en- 
gaged as  a  servant. 

Tbls  rule  Is  illustrated  by  tbe  decisions  which 
exclude  from  the  scope  of  statutes  specifically 
applicable  to  masters  and  serrants  all  agree- 
ments under  which  the  person  employed  is  not 
obliged  to  perform  the  work  himself.  Thus  it 
has  been  held  that  a  person  to  whom  a  govern- 
ment contract  for  road  work  which  is  to  be 
done  according  to  certain  specifications  and  paid 
for  at  so  much  per  chain  had  been  sublet  was 
not  a  servant  within  the  purview  of  the  masters 
and  servants  act  of  New  South  Wales.  Ea  parte 
Rathbone  (1892)  13  New  South  Wales,  L.  R. 
56. 

So  also  it  has  been  held  that  the  correspond- 
ing statute  in  Victoria  is  not  applicable  to  an 
employee  whose  position  is  defined  by  the  ac- 
ceptance of  his  offer  to  paint  a  certain  number 
of  railway  trucks  to  the  satisfaction  of  the 
owner.  Under  such  an  agreement  there  is  noth- 
ing to  prevent  the  contracting  party  from  get- 
ting the  work  done  by  deputy,  McElroy  v. 
Australian  Forge  &  Engineering  Co.  (1899)  24 
Vict.  L.  Rep.  953. 

It  is  not  Irrelevant  to  mention  in  this  con- 
nection that,  in  construing  the  English  truck 
act  (1  &  2  Wm.  IV.  chap.  37),  the  courts  have 
held  a  person  is  or  is  not  a  "laborer'*  or  an 
"artificer"  within  the  scope  of  its  provisions, 
according  as  he  is  or  is  not  bound  to  execute  In 
person  tbe  work  which  he  has  undertaken  to  do, 
the  theory  being  that  this  term  Is  intended  to 
apply  only  to  persons  who  are  actually  and  per- 
sonally engaged  to  perform  the  work.  Riley  v. 
Warden  (1848)  2  Exch.  59,  18  L.  J.  Exch. 
N.  8.  120;  Bowers  v.  Lovekin  (1856)  6  El.  & 
Bl.  584,  25  L.  J.  Q.  B.  N.  S.  371,  2  Jur.  N.  S. 
1187,  4  Week.  Rep.  600 ;  Ingram  v.  Barnes 
(1857)  7  El.  &  Bl.  115,  26  L.  J.  Q.  B.  N.  S. 
310,  3  Jur.  N.  S.  861,  5  Week.  Rep.  726; 
Floyd  V.  Weaver  (1852)  16  Jur.  289,  21  L.  J. 
Q.  B.  N.  S.  151 ;  Sharman  v.  Sanders  (1853) 
13  C.  B.  166,  3  Car.  &  K.  298,  22  L.  J.  C.  P.  N. 
S.  86,  17  Jur.  N.  S.  765,  1  Week.  Rep.  152 ; 
Slceman  v.  Barrett  (1864)  2  Hurlst.  &  C.  934, 
33  L.  J.  Exch.  N.  S.  153,  10  Jur.  N.  S.  476,  9  L. 
T.  N.  S.  834,  12  Week.  Rep.  411.  See  Labatt 
on  Master  and  Servant,  pp.  2063,  2064. 

That  this  was  the  effect  of  the  contract  may 
perhaps  be  concluded  in  most  instances,  if  the 
person  employed  did,  as  a  matter  of  fact,  exe- 
cute the  work  by  the  hands  of  another.  The 
somewhat  guarded  remark  of  Crompton,  J.,  in 
a  leading  case,  was  that  the  fact  of  another 
person's  having  been  engaged  by  the  negligent 
employee  to  carry  out  the  stipulated  work  "may 
sometimes  be  a  test  as  to  whether  the  employer 
was  a  servant  or  an  Independent  contractor." 
Sadler  v.  Ilenlock  (1855)  4  El.  &  Bl.  570,  3  C. 
L,  Rep.  760,  1  Jur.  N.  S.  677,  24  L.  J.  Q.  B.  N. 
S.  138,  3  Week.  Rep.  181. 

On  the  other  hand,  as  the  principle  of  the 
maxim.  Delegatus  non  potest  delegare,  is  un- 
derstood to  apply  in  its  full  force  to  a  servant, 
it  is  perhaps  permissible  to  lay  down  the  doc- 
trine that,  if  it  should  appear,  either  from  the 
nature  of  the  employment  or  the  terms  of  the 
agreement,  that  the  person  employed  is  ex- 
pected to  do  the  work  with  his  own  hands,  the 
appropriate  inference  will  usually  be  that  he 
is  engaged  as  a  servant.  But  there  is  very 
little  judicial  authority  upon  this  specific  point. 

In  Sadler  v.  Henlock  (1855)  4  Bl.  &  Bl.  570, 
3  C.  L.  Rep.  760,  1  Jur.  N.  S.  677,  24  L.  J. 
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Q.  B.  N.  S.  138,  3  Week.  Rep.  181,  while  one 
of  the  counsel  was  arguing  that  the  workman 
was  not  the  personal  agent  of  the  defendant  and 
that  he  might  have  employed  a  third  person  to 
do  the  work,  Lord  Campbell  interposed  the  re- 
mark :  "I  doubt  that.  If  I  select  a  person  in 
whom  I  place  confidence,  can  he  employ  an- 
other?" 

c.  Reaervaiion  of  right  to  terminate  contract 
of  employment. 

The  existence  of  the  right  of  controlling  an 
employee  In  respect  to  the  details  of  the  work 
normally  implies  that  the  employer  has  also 
the  right  to  discharge  him.  Hence  it  is  laid 
down  that  the  relation  of  master  and  servant 
will  not  be  inferred  in  a  case  where  it  appears 
that  the  power  of  discharge  was  not  an  incident 
of  the  contract  of  employment.  Pioneer  Fire- 
proof Constr.  Co.  v.  Hansen  (1898)  176  111.  100, 
52  N.  E.  17. 

The  converse  of  this  rule,  however,  holds  only 
to  a  limited  extent  According  to  the  authori- 
tlee,  the  conclusion  that  the  person  employed 
was  not  an  independent  contractor  is  indicated 
by  evidence  that  be  was  liable  to  dismissal  at 
any  time,  and  the  case  is  for  the  Jury  whenever 
such  evidence  has  been  introduced,  and  the 
rest  of  the  testimony  is  either  of  an  ambiguous 
quality  or  has  Itself  a  tendency  to  establish  the 
same  conclusion. 

In  a  case  where  the  plaintiff  was  injured  by 
the  fall  of  a  shoot  which  had  been  negligently 
fastened  by  a  coservant,  it  was  held  that  a 
Jury  could  not  have  properly  found  that  the 
immediate  employer  of  the  injured  person  was 
an  independent  contractor,  where  the  evidence 
was  that  certain  ship  owners  had  arranged  to 
have  the  goods  arriving  in  a  ship  delivered 
through  their  agents,  a  firm  which  was  one 
of  the  defendants  In  the  action ;  that  these 
agents  had  made  a  contract  with  one  J,  who 
had  been  a  foreman  on  the  dock  quay,  and  who 
himself  worked  on  the  quay ;  that  this  con- 
tract provided  that  the  agents  might  at  any 
moment  stop  J  from  going  on  with  the  work  ; 
and  that  after  the  accident  the  agents,  in  a 
letter  to  the  plaintiff,  had  referred  to  J  as  their 
"foreman."  The  court  seems  to  have  considered 
the  nonsuit  proper  even  without  reference  to 
the  last-mentioned  detail.  Oldfield  v.  Fumess 
(1893;  C.  A.)  58  J.  P.  102,  9  Times  L.  R. 
515. 

The  same  fact  was  emphasized  in  Bernauef 
V.  Hartman  Steel  Co.  (1889)  33  111.  Appl 
491. 

A  received  an  Injury  by  falling  at  night  from 
the  highway  into  an  unfenced  and  unllghted 
sewer,  which  was  being  constructed  under  a 
written  contract  between  B  and  certain  local 
commissioners.  A  clause  in  the  contract  prohlb^ 
Ited  subletting  without  the  engineer's  consent.- 
B  contracted  by  parol  with  N,  a  competent 
workman,  to  do  the  excavation  and  brickwork, 
and  the  watching,  lighting,  and  fencing,  at  an 
ascertained  price  per  yard,  while  he  supplied 
the  bricks  and  carted  away  the  surplus  earth. 
B*s  name  was  on  the  carts,  and  also  on  a  tem- 
porary office  near  the  works.  He  did  not  Inter- 
fere during  the  progress  of  the  work,  but  admit- 
ted that  he  should  have  dismissed  N  If  dlssat-. 
Isfled  with  the  execution  of  the  work.  The 
clerk  of  the  works  was  In  the  employment  of 
the  commissioners.  Held,  that  there  was  evi- 
dence of  B's  liability.  Blake  v.  Thirst  (1863)' 
2  Hurlst.  &  C.  20,  32  L.  J.  Rxch.  N.  S.  189,  11 


502 


Kentucky  Coubt  of  Appeals. 


JUNB, 


Week.  Rep.  1034,  8  L.  T.  N.  S.  251.  Martin,  B., 
said:  "The  view  which  I  take  of  this  caae 
does  not  rest  upon  the  authority  of  Hole  v. 
SIttingbourne  &  S.  R.  Co.  (1861)  6  Hurlst.  & 
N.  488,  30  L.  J.  Exch.  N.  S.  81,  3  L.  T.  N.  S. 
750,  9  Week.  Rep.  274.  I  think  the  relation  of 
master  and  servant  clearly  existed  between  the 
defendant  and  N,  within  the  principle  estab- 
lished by  the  more  recent  decisl'^ns.*' 

Brainwell,  B.,  said:  **The  evidence,  I  think, 
showed  that  the  defendant  had  a  rlgrht  to  con- 
trol the  way  in  which  the  work  was  to  be  ex- 
ecuted. Suppose  the  defendant  had  made  two 
contracts  with  different  persons, — with  one,  that 
be  should  dig  the  excavation ;  with  the  other, 
that  he  should  light  and  watch  it.  It  could  n-^t 
I  apprehend,  be  then  contended  that  he  would 
not  be  himself  responsible.  I  think  he  is  no 
less  responsible  here,  though  there  is  but  one 
contract  with  a  single  Individual.'* 

The  defendants'  testimony  tended  to  show 
that  there  prevailed  in  their  factory  a  so-called 
"contracf'system,  and  S  was  one  of  the  con- 
tractors employed  by  them.  He  worked  under 
agreements  with  the  defendants  to  make  seat- 
frames  at  an  agreed  price  per  piece,  the  work  be- 
ing done  by  him  In  their  factory.  They  furnished 
him  with  the  stock  in  the  rough,  with  the  ma- 
chinery, the  power,  and  the  room  to  work  In, 
and  kept  the  machinery  in  repair.  He  worked 
for  no  one  else,  there  was  no  fixed  term  to  his 
employment,  and  It  was  liable  to  he  ended  at  any 
time,  at  their  instance.  It  was  held  that,  al- 
though the  jury  should  find  that  S  agreed  with 
the  plaintiff  as  to  his  wages,  there  was  testi- 
mony in  the  case  which  required  the  submis- 
sion of  the  question  to  the  jury,  whether  S 
was  a  contractor  or  servant.  Goldman  v.  Ma- 
sou  (1888)  18  N.  Y.  S.  R.  376,  2  N.  Y.  Supp. 
337. 

That  a  similar  significance  is  to  be  attached 
to  a  clause  in  a  written  contract  by  which  the 
employer  reserves  the  power  of  revoking  it  at 
short  notice,  if  the  work  should  not  be  done  sat- 
isfactorily, may  perhaps  be  Inferred  from  a  case 
already  cited  in  another  connection.  Speed  v. 
Atlantic  &  P.  R.  Co.  (1879)  71  Mo.  303.  See 
supra,  XI.  a. 

But  it  Is  well  settled  that  if  the  remaining 
provisions  of  a  contract  show  that  it  is  an  in- 
dependent one,  the  mere  fact  that  the  employer 
has  reserved  the  right  to  cancel,  annul,  or  re- 
voke It,  or  to  suspend  or  relet  the  work,  if 
there  Is  some  specific  ground  for  dissatisfac- 
tion, will  not  cast  upon  him  the  responsibili- 
ties of  a  master.  Provisions  which  have  been 
held  not  to  negative  the  conclusion  that  the  per- 
son employed  is  an  independent  contractor  are 
Che  following: 

That  the  employer's  engineer  might  declare 
the  contract  forfeited  "for  noncompliance  with 
his  directions  in  regard  to  the  manner"  of  do- 
ing the  work.  The  mas  v.  Altoona  &  L.  Valley 
Electric  R.  Co.  (1899)  191  Pa.  361,  43  Atl. 
215. 

That,  in  the  event  of  the  work's  being  delayed, 
the  architect  supervising  the  work,  as  the  rep- 
resentative of  the  employer,  should  have  the 
right  to  employ  another  person  to  carry  out  the 
contract.  Robinson  v.  Webb  (1875)  11  Bush, 
464. 

That  in  case  of  "improper  or  imperfect  per- 
formance," the  contract  may  be  relet.  Kuehn 
T.  Milwaukee  (1896)  92  Wis.  263,  65  N.  W. 
1030;  Pioneer  Fireproof  Constr.  Co.  v.  Ilan- 
65  L.  R.  A. 


sen  (1898)  176  111.  100,  62  N.  E.  17,  Affirming 
(1897)   69  111.  App.  659. 

That  if,  at  any  time,  the  contractors  are 
not  employing  men,  tools,  implements,  and  ma- 
chinery. In  kind  and  quantity,  to  the  entire  sat- 
isfaction of  the  .chief  engineer  of  the  company, 
and  necessary,  in  his  opinion,  to  prosecute  the 
work  with  due  diligence  and  expedition,  the 
employer  shall  have  the  right  to  declare  the 
contract  unnuUed,  after  serving  notice  upon 
the  contractor.  Burmeister  v.  New  York  Elev. 
R.  Co.    (1881)   15  Jones  &  S.  264. 

That,  if  the  work  is  not  done  by  a  subcontract- 
or to  the  satisfaction  of  the  principal  employ- 
er's engineer,  the  contract  is  to  be  forfeited  on 
two  days'  notice.  Wray  v.  Evans  (1875)  80 
Pa.  102.  In  this  case  the  court  said:  "^s 
long  as  Davis  [the  subcontractor]  continued  to 
progress  with  the  work.  In  a  manner  satlsfac- 
t  ry  to  the  engineer  of  the  gas  company,  W 
had  no  more  power  over  the  work  than  an  en- 
tire stranger.  Had  he  volunteered  advice  as  to 
the  care  necessary  to  preserve  the  public  from 
danger,  it  would  have  been  to  no  purpose,  as 
he  had  no  power  to  enforce  it.  The  matter 
was  out  of  his  hands ;  he  could  not  assume  the 
control  of  the  work  until  the  subcontract  should 
be  forfeited  by  nonperformance." 

See  also  Hughes  v.  Cincinnati  &  S.  B.  Co. 
(1883)  30  Ohio  St.  461,  where  clause  (9j  of 
the  contract,  as  set  out  in  supra,  IX.  a,  14,  was 
held  not  to  negative  the  independence  of  the 
contract. 

In  Hllsdorf  v.  St.  Louis  (1869)  45  Mo.  94, 
100  Am.  Dec.  352,  a  provision  reserving  a 
power  to  annul  the  contract  was  also  treated 
as  immaterial. 

In  Blumb  v.  Kansas  (1884)  84  Mo.  112,  54 
Am.  Rep.  87,  the  court  rejected  the  contention 
that  a  conditional  clause  of  this  description  was 
to  be  construed  la  such  a  sense  that  the  defend- 
ant might  be  declared  liable,  as  a  matter  of 
law,  if  its  agent  should  be  notified  that  the  con- 
tractor's men  were  doing  a  part  of  the  work  in 
a  negligent  manner. 

d.  Surrender  or  retention  of  control  of  prem- 
ises on  Khich  stipulated  work  is  done. 

1.  Surrender  of  control. 

With  respect  to  that  large  class  of  cases  in 
which  the  stipulated  work  is  to  be  done  on  the 
premises  of  the  contractor,  it  may  be  laid  down 
as  a  general  rule  that,  whenever  it  is  under- 
stood, or  expressly  provided,  that  the  posses- 
sion and  control  of  those  premises  are  to  be  sur- 
rendered to  the  contractor  while  the  work  is  in 
progress,  the  Independence  of  the  contract 
should  be  inferred,  as  a  matter  of  law,  unless 
there  is  some  specific  evidence  which  pohits  to 
the  opposite  conclusion. 

Two  of  the  classes  of  cases  in  which  the  rule 
of  respondeat  superior  is  not  applicable  are  thus 
specified  in  a  Michigan  case  :  (1)  Where  a  con- 
tract is  made  with  another  In  respect  of  serv- 
ices upon  property,  when  no  power  of  direction 
or  supervision  Is  reserved  by  the  prhiclpal,  but 
the  entire  discretion  as  to  the  mode  of  execution 
of  the  contract,  together  with  control  of  the 
property,  is  confided  to  the  employee;  (2)  in 
case  of  a  like  contract,  the  contract  prescribing 
the  mode  of  its  execution,  when  possession  of 
the  property  is  surrendered  to  the  employee  to 
enable  him  to  execute  the  contract.  Moore  v. 
Sanborne  (1853)  2  Mich.  519,  59  Am.  Dec 
209. 
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In  a  Georgia  case  the  court  laid  It  down 
that  the  owners  "relieved  themselves  of  all  re- 
sponsibility In  the  matter  by  making  an  abso- 
lute surrender  for  the  time  being  of  their  pos- 
session cf  the  building,  and  placing  it  under  the 
complete  control  of  independent  contractors." 
Buller  V.  Lewman  (1902)  115  Ga.  752,  42  S. 
B.  98. 

**The  employment  of  the  contractor  is,  in  its 
nature.  Just  as  Independent  of  the  will  of  the 
owner  as  the  ordinary  conduct  of  the  tenant; 
and  when  the  contract  Is  for  the  construction 
of  an  entire  building,  the  ground  upon  which 
the  building  is  to  be  erected  Is  Just  as  truly  in 
the  occupation  of  the  contractor,  as  the  ground 
covered  by  a  lease  is  in  the  occupation  of 
the  tenant.  The  possession,  as  necessary 
to  the  prosecution  of  the  work  to  which 
the  contract  relates.  Is  Just  as  certainly 
vested  in  the  contractor  by  force  of  his  contract, 
as  the  possession  of  demised  premises  Is  vested 
in  the  tenant  by  f  rce  of  his  lease.  It  is  said 
that  the  owner,  whenever  he  may  please,  in  the 
mere  exercise  of  his  own  will,  may  remove 
the  contractor  from  the  possession,  but  If  this 
power  belongs  to  him  as  owner — which  we  nei- 
ther affirm  nor  deny — it  is  not  a  power  which 
he  is  b'  und  to  exercise,  or  can  be  Justified  in 
exercising,  unless  the  known  misconduct  of  the 
contractor  has  been  such  as  to  render  its  ex- 
ercise a  positive  duty ;  and  until  it  is  exercised, 
the  possession  of  the  contractor  is  the  posses- 
sion of  the  owner,  only  in  the  same  sense  in 
which  the  possession  of  a  tenant  is,  in  Judgment 
of  law,  that  of  his  landlord.  In  each  case,  the 
possession  is  derived  from  the  owner,  and  is 
held  in  subjection  to  his  paramount  title,  but  in 
both,  the  possession,  so  long  as  it  continues,  is 
exclusive.  In  our  opinion,  therefore,  there  is 
no  reason  whatever  for  holding  that  the  re- 
sponsibility of  the  owner  for  injuries  to  third 
persons  during  the  continuance  of  this  pos- 
session is  greater  in  the  one  case  than  in  the 
other."    Gilbert  v.  Beach  (1855)  4  Duer.  423. 

In  Rome  &  D.  R.  Co.  v.  Chasteen  (1889)  88 
Ala.  591,  7  So.  94,  the  court  was  equally  divid- 
ed in  opinion  upon  the  question  whether  undis- 
puted evidence  to  the  effect  that  the  tort  feas'^r 
was  engaged  in  building  the  road,  and  was  In 
possession  of,  and  using,  the  engine  and  cars 
for  the  transportation  of  rails  and  cross-ties 
and  of  freight  and  passengers,  and  that  he  em- 
ployed and  paid  the  workmen,  was  prima  facie 
sufficient  to  show  that  the  tort  feasor  was  an  in- 
dependent contractor. 

Where  a  company  operated  a  coal  mine,  and 
for  convenience  in  shipping  laid  and  kept  in  re- 
pair a  railroad  track  from  Its  shaft  to  the  rail- 
road, a  distance  of  three  quarters  of  a  mile,  the 
product  of  the  mine  being  carried  by  said  rail- 
road company  in  trains  operated  by  its  own 
employees,  the  court,  after  laying  it  down  that 
the  relation  of  the  mining  company  to  the  rail- 
road company  was  that  of  shipper  to  carrier, 
said :  "If  there  is  a  single  circumstance  which 
for  a  moment  might  seem  to  distinguish  It, 
as  shown  in  this  case,  from  Its  purest  form,  It 
Is  that  the  shipper  provided  a  portion  of  the 
carrier's  facilities  for  the  performance  of  Its 
proper  work,  and  a  very  Important  portion, 
namely,  a  railroad  track  for  the  short  distance 
mentioned.  This  circumstance,  however,  does 
not  so  distinguish  It  even  In  appearance;  for 
the  shipper  surrendered  this  track  to  the  car- 
rier for  the  time  and  purpose  required,  and  the 
latter  then  had  it  as  fully  and  exclusively  as 
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If  it  had  been  its  own."  Coal  Run  Coal  Co.  ▼. 
Strawn    (1884)    15  111.  App.  347. 

The  defendants  sold  at  public  auction  the 
building  materials  of  a  house  then  standing.  By 
the  terms  of  sale  the  building  materials  became 
the  property  of  the  purchaser,  who  contracted 
under  a  penalty  to  pull  them  down  and  cart 
them  away  within  two  months,  leaving  the  site 
cleared  to  the  satisfaction  of  the  vendor.  One 
B  became  the  purchaser  for  the  sum  of  £10. 
In  pulling  down  the  house  he  negligently  caused 
injury  to  the  adjoining  house  by  throwing 
bricks  and  rubbish  on  to  it,  and  omitting  to 
prop  it  up  while  the  work  was  In  progress.  By 
Stowell,  Ch.  J.,  and  Cowen,  J.,  It  was  held 
that  the  contract  was  one  essentially  of  sale 
which  transferred  to  B  for  the  time  being  the 
ownership  of  the  house,  and  that  while  he  was 
engaged  in  the  demolition  and  removal  of  the 
building,  he,  and  he  alone,  had  all  the  responsi- 
bilities incident  to  ownership.  By  Stephen,  J., 
it  was  considered  that  the  essential  effect  of 
the  contract  was  that  the  contractor  agreed  to 
pull  down  the  house  and  take  away  the  mate- 
rials, and  that  the  sale  and  purchase  of  the  ma- 
terials was  simply  an  Incident  in  the  contract, 
and  the  method  of  paying  for  the  work  done. 
The  conclusion  at  which  he  arrived,  therefore, 
was  that  the  defendants  were  liable,  for  the 
reason  that  the  contract  was  one  likely  to  be 
dangerous  to  the  adjacent  owner.  Byrnes  v. 
Western  (1896)  17  New  South  Wales  L.  R.  80. 

In  a  case  where  the  masonry  and  wood  work 
of  a  building  was  let  to  contractors,  but  in  re- 
spect to  the  remainder  of  the  work,  including 
the  making  of  the  excavations  for  cellars,  areas, 
and  coal  vaults,  there  was  no  evidence  tending 
to  show  that  it  was  performed  under  the  direc- 
tion or  control  of  anyone  except  the  owner  him- 
self, and  there  was  neither  any  stipulation  giv- 
ing the  contractors  the  occupancy,  possession, 
or  control  of  the  premises,  nor  any  other  evi- 
dence on  the  record  which  tended  to  show  that 
they  had,  or  were  entitled  to  have,  such  occu- 
pancy, possession,  or  control.  It  was  held  that 
a  requested  Instruction  to  the  following  effect 
was  abstract,  and  had  therefore  been  properly 
refused  :  .  "If  the  Jury  find  from  the  evidence 
that  the  defendants  had  let  the  work  of  con- 
structing the  building  and  area  in  question  to 
contractors,  who  were  to  do  all  the  work  and 
furnish  all  the  materials  on  their  own  credit, 
with  their  own  means,  and  that  the  defendants, 
while  the  work  was  In  progress,  had  no  posses- 
sion or  occupancy  of  the  premises,  and  had  no 
crmtrol  of  the  mode  or  manner  In  which  said 
contractors  should  do  the  work,  other  than  to 
accept  or  reject  the  work  as  being  In  compli- 
ance or  noncompliance  with  the  contract,  then 
the  defendants  are  not  responsible  for  any  In- 
Jury  resulting  to  the  plaintiff  in  consequence 
of  the  negligence  of  said  contractors  or  any  of 
their  employees  in  not  guarding  the  said  area 
with  proper  protections  or  coverings."  Hamner 
V.  Whalen  (1892)  49  Ohio  St.  69,  14  L.  R.  A. 
828,  29  N.  E.  1049. 

In  Scammon  v.  Chicago  (1861)  25  III.  424, 
79  Am,  Dec.  334  (supra,  VI.  c)and  Jefferson 
V.  Jameson  &  M.  Co.  (1897)  165  III.  138,  46  N. 
B.  272,  Reversing  (1895)  60  111.  App.  587,  the 
fact  that  the  defendant  had  surrendered  the 
possession  of  the  premises  was  specified  among 
the  elements  which  negatived  his  liability. 

In  order  that  the  employer  may  escape  lia- 
bility on  the  ground  of  his  having  surrendered 
possession  of  his  premises,  It  Is  merely  necessary 
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to  show  that  the  possession  glveD  was  such  as 
would  enable  the  contractor  to  carry  out  the 
contract.  He  is  not  required  to  prove  that  the 
possession  was  exclusive.  Mohr  v.  McKenzle 
(1895)  60  111.  App.  576;  Geist  v.  Rothschild 
(1900;  90  III.  App.  824. 

In  a  case  where  the  owner  of  a  building  em- 
ployed a  ccntractor  to  make  an  excavation  in 
the  sidewalk  In  front  of  it,  the  jury  were  In- 
structed that  the  mere  fact  that  the  owner  re- 
mained In  the  possession  of  the  building  Itself 
did  not  establish  the  fact  of  his  control  of  the 
place  where  the  excavation  was  made.  Fuller 
V.  Citizens'  Nat.  Bank   (1882)   15  Fed.  876. 

It  is  error  to  charge  the  Jury,  that,  in  form- 
ing an  opinion  as  to  whether  the  employee  was 
a  servant  or  an  independent  contractor,  they 
should  inquire  whether  the  contract  "gave  ex- 
clusive use  and  right  to  the  contractor  over  the 
place,"  and  how  long  this  exclusive  use  and 
right  were  to  continue.  Conlin  v.  C!harIeston 
(1868)    15  Rich.  L.  201. 

Discussing  the  contention  that  the  right  re- 
served by  a  railroad  company  to  run  its  trains 
over  the  bridge  during  its  construction  by  a  con- 
tractor destroyed  the  independency  of  the  em- 
ployment, the  court  remarked  that  this  amount- 
ed to  an  assertion  of  the  doctrine  that  a  rail- 
road company  or  private  individual  cannot,  in 
the  one  case,  build  its  road  or  other  structures, 
or  repair  either,  and  in  the  other,  the  owner  of 
property  cannot  build  a  house  thereon,  or  repair 
one,  by  the  intervention  of  an  independent  con- 
tractor, without  the  entire  surrender  of  the 
possession  and  use  of  the  property  to  such  con- 
tractor ;  and  that,  if  such  surrender  be  not 
made,  then  the  employer  Is  liable  for  any  In- 
jury to  another  resulting  from  the  negligent 
or  tortious  act  of  any  a^ent  or  servant  of  the 
contractor.  "The  recognition  of  any  such  prin- 
ciple,*' it  was  declared,  would  not  only  lead  to 
the  most  absurd  results,  but  would  be  to  foster 
gr(  ss  injustice  and  oppression.  In  every  such 
case  the  question  is,  not  whether  the  owner  or 
proprietor  retained  any  use  of  the  property  dur- 
ing the  erection  of  the  work,  but  who  had  the 
efficient  control  of  the  work  contracted  to  be 
done.  Such  control,  in  cases  like  the  present,  is 
necessarily  with  the  contractor;  and,  were  it 
otherwise.  Independent  employment  would  be  de- 
graded, its  liability  in  a  great  measure  de- 
stroyed, and  the  general  efficiency  of  railroad 
service  corresp  ndingly  impaired.  Hence  the 
books  teem  with  decided  cases  in  which  defend- 
ants were  held  not  liable  for  torts  committed 
on  their  premises  by  contractors,  or  their  agents 
or  servants,  although  there  had  not  been  an  en- 
tire surrender  of  the  possession  of  the  premises 
to  the  contractor.  Bibb  v.  Norfolk  &  \V.  R.  Co. 
(1891)   87  Va.  711,  14  S.  B.  163. 

But  testimony  to  the  effect  that  a  person  em- 
ployed to  erect  a  building  was  given  possession 
of  the  premises  in  question  will  be  disregarded, 
If  it  appears  from  the  rest  of  the  facts  estab- 
lished that  he  was  acting  as  the  employer's  su- 
perintendent, and  merely  occupied  the  premises 
as  mechanics  usually  do  when  making  improve- 
ments. Samyu  v.  McClosky  (1853)  2  Ohio  St. 
536.  The  court  said :  "Dignifying  a  mere  license 
thus  to  occupy,  by  calling  it  a  surrender  of  pos- 
session, will  not  serve  to  avoid  responsibility." 

2.  Retention  of  control. 

It  is  clear  that  the  torts  of  the  person  em- 
ployed cannot  be  imputed  to  the  employer  on  the 
mere  ground  that,  while  the  work  was  in  prog- 
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ress,  the  latter  retained  with  respect  to  his 
premises  that  ultimate  right  of  control  which  I* 
an  Inseparable  incident  of  proprietorship. 

That  the  contract  is  not  the  less  an  independ* 
ent  one,  because  the  employer  has  that  power  of 
Interference  which  is  derived  from  "that  rever- 
sionary right  which  Is  necessarily  reserved  to 
every  owner  of  land,"  was  remarked,  arguendo. 
In  Schwelckhardt  v.  8t  Louis  (1876)  2  Mo. 
App.  571. 

Compare  also  the  remarks  of  the  court  In  Gil- 
bert V.  Beach  (1856)  4  Duer,  423,  9upra, 

This  doctrine,  indeed,  is  taken  for  granted  In 
a  large  number  of  the  cases  cited  in  aupra,  VI. 
It  is  equally  clear  that  the  employer's  reserva- 
tion of  a  right  to  go  onto  the  premises  to  see 
that  the  work  is  done  according  to  the  p1an» 
and  speclAcations  does  not  change  the  relation 
of  the  parties.  Under  such  circumstances  the 
person  employed  still  remains  in  possession  of 
the  premises,  and  continues  to  perform  the 
work  under  his  contract,  and  not  under  the 
directions  of  the  employer.  Pfau  v.  William- 
son (1872^  63  111.  16. 

But  the  precise  significance  of  evidence  that 
the  employer  retained  over  his  premises  those 
powers  of  control  which  are  ordinarily  associ- 
ated with  actual  possession  is  a  point  which  is 
left  by  the  authorities  in  some  obscurity.  In 
Illinois  the  doctrine  seem  to  have  been  adopted 
that  this  situation  Is  incompatible  with  any 
other  conclusion  than  that  the  person  employed- 
was  a  servant 

Where  the  landlord  of  a  leased  building  em- 
ployed a  carpenter  to  put  In  three  or  four  sky- 
lights for  which  he  was  to  be  paid  so  much  a 
piece,  and  the  goods  of  a  tenant  were  injured 
through  his  negligence  in  removing  the  roof, 
and  allowing  the  rain  to  get  through,  the  court 
said  that,  while  doing  the  work,  the  carpenter 
could  only  be  regarded  as  the  servant  of  the 
landlord.  The  fact  that  the  carpenter  testified 
he  had  the  entire  control  of  the  work  could  not 
make  any  difference,  as  there  was  no  such  sur- 
render of  the  entire  possession  of  the  premises 
to  the  workmen  as  could  relieve  the  landlord  of 
responsibility.  Glickauf  v.  Maurer  (1874)  73 
III.  289,  20  Am.  Rep.  238. 

Where  the  goods  of  a  tenant  were  injured 
by  the  negligence  of  the  servant  of  a  person  em- 
ployed by  the  landlord  to  make  some  changes 
In  the  plumbing,  the  court  said  that,  as  the 
terms  of  the  employment  were  not  given.  It 
must  be  assumed  that  no  special  terms  were 
agreed  on,  and  stated  Its  conclusion  as  fol- 
lows :  The  negligent  person  employed  "was  em- 
ployed generally  to  do  the  required  work,  and 
was  for  that  purpose  the  agent  or  servant  of 
his  employer.  Possession  or  control  of  the 
building  or  plumbing  or  any  part  of  it  was  not 
given  to  him.  His  employer  had  the  right  to 
control  and  direct  the  entire  work,  and  might 
have  discharged  R  [the  plumber]  from  the  em- 
ployment if  he  refused  to  obey  her  instructions." 
Bernauer  v.  Hartman  Steel  Co.  (1889)  33  111. 
App.  491. 

It  will  be  observed  that.  In  both  the  cases 
cited,  the  facts  are  analogous  to  those  presented 
by  the  decisions  collected  in  supra,  XI.  e,  and 
that  the  decisions  might  have  been  based  on  the 
doctrine  there  applied. 

The  more  correct  theory,  however,  would  seen^ 
to  be  that  such  evidence  constitutes  at  the  very 
most  an  element  to  be  considered  by  the  Jury. 
There  Is  no  such  Intimate  or  Invariable  con- 
nectlon  between  the  power  of  controlling  the  de- 
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tails  of  the  work  and  the  power  of  controlling 
the  premises  on  which  the  work  Is  done,  that  the 
exercise  of  the  latter  power  necessarily  Implies 
the  exercise  of  the  former  power  also.  It  seems 
certain  at  all  events  that,  tn  cases  where  only 
a  portion  of  the  premises  Is  affected  by  the  per- 
formance of  the  work,  the  fact  that  the  em- 
ployer retained  control  over  them  Is  Inconclu- 
sive, if  not  wholly  Immaterial. 

In  Boomer  v.  Wilbur  (1900)  176  Mass.  482, 
53  L.  R.  A.  172,  57  N.  B.  1004,  the  employer  was 
held  not  to  be  liable  for  the  negligence  of  the 
servants  of  a  contractor  for  the  repair  of  his 
chimneys,  although  he  had  retained  the  right 
of  control  over  the  premises. 

In  Mumby  v.  Bowden  (1889)  25  Fla.  454,  6 
So.  453,  the  court  proceeded  on  the  theory  that, 
in  order  to  relieve  the  employer  of  liability,  it 
must  appear  that  the  contractor  had  control 
of  the  work,  as  well  as  of  the  premises. 

In  a  case  where  the  plaintiff  fell  over  cleats 
which  had  been  negligently  nailed  to  a  staircase 
it  was  held  that  the  fact  that  the  owner  of  the 
building  retained  possession  thereof,  together 
with  the  use  of  the  stairway  after  it  was  in  a 
condition  to  be  used,  was  Immaterial.  Louthan 
V.  Hewes  (1902)  138  Cal.  116,  70  Pac.  1065. 

e.  The  basis  on  which  the  compensation  of  the 
employee  is  calculated. 

The  remuneration  of  a  servant  is  ordinarily 
calculated  with  reference  to  the  period  during 
which  he  has  been  in  the  employment  of  his 
master,  while  an  agreement  with  an  Independent 
contractor  commonly  provides  that  he  Is  to  be 
paid  a  definite  sum  upon  the  completion  of  the 
entire  work,  or  that  he  is  to  receive  a  certain 
compensation  measured  by  the  quantity  of  work 
actually  done  by  him. 

The  following  are  a  few  of  the  many  cases 
which  might  be  cited  for  the  purpose  of  sh  >w- 
ing  that  payment  for  the  whole  work  by  a  spe- 
cific sum  is  one  of  the  ordinary  Incidents  of  an 
Independent  contract :  Harris  v.  McNamara 
(1892)  97  Ala.  181,  12  So.  103;  Lawrence  v. 
Shipman  (1873)  39  Conn.  586;  Brunswick 
Grocery  Co.  v.  Brunswick  &  W.  B.  Co.  (1808) 
106  Ga.  270,  71  Am.  St.  Rep.  249,  32  S.  E.  92 : 
Peyton  v.  Richards  (1856)  11  La.  Ann.  62; 
Conners  v.  Hennessey  (1873)  112  Mass.  96; 
Long  V.  Moon  (1891)  107  Mo.  334,  17  S.  W. 
810;  Clark  v.  Fry  (1858)  8  Ohio  St.  358,  72 
Am.  Dec.  590;  Smith  v.  Simmons  (1883)  103 
Pa.  32,  49  Am.  Rep.  113. 

Examples  of  cases  In  which  the  contract  was 
held  to  be  Independent  and  in  which  the  work 
was  to  be  paid  for  by  the  piece  are  the  following : 
Black  V.  Oirlstchurch  Finance  Co.  [18941  A.  C. 
48,  63  L.  J.  P.  C.  N.  S.  32,  6  Reports,  394,  70 
L.  T.  N.  S.  77,  58  J.  P.  332;  Shaw  v.  West 
Calder  Oil  Co.  (1872 ;  Ct.  of  Sess.)  9  Scot.  L.  R. 
254;  Smith  v.  Belshaw  (1891)  89  Cal.  427;  26 
Pac.  834;  Mayhew  v.  Sullivan  Mln.  Co.  (1884) 
76  Me.  100;  Leavltt  v.  Bangor  &  A.  R.  Co. 
(1897)  89  Me..509,  36  L.  R.  A.  382,  36  Atl.  998  : 
Fink  V.  Missouri  Furnace  Co.  (1884)  82  Mo. 
270,  52  Am.  Rep.  376;  Knowlton  v.  Holt  (1891) 
67  N.  H.  155,  30  Atl.  346 ;  Ferguson  v.  Hubbell 
(1884)  97  N.  Y.  507,  49  Am.  Rep.  544;  Bene- 
dict V.  Martin  (1862)  36  Barb.  288;  Blatten- 
berger  v.  Little  Schuylkill  Nav.  R.  &  Coal  Co. 
(1839)  2  Miles  (Pa.)  309. 

As  elements  tending  to  show  the  independence 
of  the  contract,  the  facts  that  no  provision  was 
made  as  to  the  payment  for  the  services  ren- 
dered, and  that  the  compensation  is  dependent 
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upon  the  value  thereof,  were  mentioned  in  Hexa- 
mer  v.  Webb  (1886)  101  N.  Y.  377,  54  Am.  Rep. 
703,  4  N.  B.  755. 

A  not  uncommon  footing  on  which  the  com- 
pensation of  an  independent  contractor  is  com- 
puted is  that  of  a  percentage  on  the  cost  of  the 
labor.  See,  for  example.  Hale  v.  Johnson  (1875) 
80  111.  185;  Whitney  &  S.  Co.  v.  0*Rourke 
(1898)  172  111.  177,  50  N.  B.  242. 

It  is  well  settled,  however,  that  these  differ- 
ent methods  of  payment,  although  they  are 
usually  the  concomitants  of  the  relations  thus 
specified,  are  not  so  closely  and  essentially  con* 
nected  therewith,  that  the  character  of  the  con- 
tract can  be  Inferred  as  a  matter  of  law  from 
the  adoption  of  one  or  other  method  in  the  given 
Instance. 

"The  tendency  of  modem  decisions  is  not  to 
regard  as  essential  or  controlling  the  mere  in- 
cidentals of  the  contract,  such  as  the  mode  and 
manner  of  payment."  Atlantic  Transport  Co.  v. 
Coneys  (1897)  28  C.  C.  A.  388,  51  U.  S.  App. 
570,  82  Fed.  177. 

In  the  b30ks  diverse  rules  for  pronouncing 
upon  this  question  (i.  e.  whether  or  not  an  em- 
ployee was  a  servant)  have  been  stated,  but  I 
must  say  not  always  with  deflnlteness  and  per- 
spicuity. Some  lay  it  down  that  the  manner 
of  paying  for  the  work  or  thing  done,  whether 
by  the  day  or  the  Job,  is  the  rule ;  but  this  is 
not  so ;  that  is  a  circumstance  to  be  considered, 
but  not  the  criterion.  Corbin  v.  American  Mills 
(1858)  27  Conn.  274,  71  Am.  Dec.  63. 

That  the  mode  of  payment  Is  a  circumstance 
in  determining  whether  one  is  an  Independent 
contractor  or  a  servant  of  another,  but  Is  not 
decisive,  was  declared  in  Indiana  Iron  Co.  ▼. 
Cray    (1897)    19  Ind.  App.  565,  48  N.   B.  803. 

An  instruction  based  on  the  theory  that  the 
mode  of  payment  is  a  decisive  circumstance  was 
held  erroneous  in  New  Orleans  &  N.  E.  R.  Co.  v. 
Reese  (1884)  61  Miss.  581,  where  the  state- 
ment disapproved  was  to  the  effect  that  a  con- 
tract with  a  railroad  company  to  complete  an 
abandoned  construction  job,  the  agreement  being 
that  the  contractor  was  to  be  paid  what  the 
labor  and  material  to  be  furnished  by  him  should 
cost  and  10  per  cent  additional,  as  compensa- 
tion, made  the  contractor  servant  of  the  com- 
pany so  as  to  render  it  liable  for  his  trespass 
In  taking  trees  from  the  land  of  the  third  party. 
Also  in  Shea  v.  Reems  (1884)  36  La.  Ann.  966, 
where  it  was  laid  d')wn  that  the  Louisiana  Code 
ordinarily  infers  the  power  of  control  and  dis- 
charge from  the  payment  of  wages.  This  was 
declared  to  be  the  common-law  rule  also.  This 
statement  is,  we  think,  too  sweeping. 

The  most  that  can  be  said  having  a  due  re- 
gard to  the  general  trend  of  the  authorities,  is 
that  the  payment  of  wages  Is  a  circumstance 
from  which  a  Jury  would  be  Justified  in  inferring 
the  relation  of  master  and  servant,  if  there 
should  be  no  antagonistic  evidence  pointing  de- 
cisively to  the  opposite  conclusion. 

On  the  one  hand,  therefore.  It  has  been  laid 
down  in  numerous  cases  that,  where  it  Is  ap- 
parent from  the  remainder  of  the  evidence  that 
the  person  employed  was  subject  to  the  em- 
ployer's control  In  respect  to  the  means  by  which 
the  work  was  to  be  accomplished,  the  fact  that 
his  compcn8atl<;n  was  to  be  determined  with 
reference  to  the  amount  of  work  which  he  might 
actually  accomplish  will  be  treated  as  Immate- 
rial. In  other  words,  an  employee  is  none  the 
less  a  servant  because  he  is  to  be  paid  by  the 
piece  or  J-^b,  and  not  by  wages  or  salary. 

**No  distinction  can  be  drawn  from  the  cir- 


006 


Kentucky  Coubt  of  Appeals. 


JUKB, 


camstEDce  of  a  man  being  employed  at  so  much 
a  day  or  by  the  Job.  I  think  that  here  the  re- 
lation wad  that  of  master  and  servant,  not  of 
contractor  and  contractee."  Sadler  v.  Henlock 
(1855)  4  El.  &  Bl.  570,  3  C.  L.  R.  760.  1  Jar. 
N.  S.  677.  24  L.  J.  Q.  B.  N.  S.  138,  3  Week. 
Rep.  181. 

To  the  same  effect,  see  Tennessee  Coal,  Iron 
ft  R.  Co.  T.  Hayes  (1892)  97  Ala.  201,  12  So. 
98;  Drennen  t.  Smith  (1896)  115  Ala.  396,  22 
So.  442;  Harris  v.  McNamara  (1892)  97  Ala. 
181,  12  So.  103;  St.  Clair  Nail  Co.  v.  Smith 
(1890)  43  111.  App.  105:  Holmes  v.  Tennessee 
Ccal,  Iron  &  R.  Co.   (1897)  49  La.  Ann.  1466, 

22  So.  403 ;  Waters  v.  Pioneer  Fuel  Co.  (1892) 
52  Minn.  474,  38  Am.  St.  Rep.  564,  55  N.  W.  52 ; 
Whltson  V.  Ames  (1897)  68  Minn.  23,  70  N.  W. 
793  (case  should  have  been  submitted  to  the 
Jury,  as  there  was  some  evidence  of  the  exercise 
of  control)  ;  O'Neill  v.  Blase  (1902)  94  Mo.  App. 
648.  68  S.  W.  764  ;  Rummell  v.  Dilworth,  P.  ft 
Co.  (1885)  111  Pa.  343.  2  Atl.  355,  363  ;  Huff  v. 
Watklns  (1880)  15  S.  C.  85.  40  Am.  Rep.  680; 
Richey  v.  DuPre  (1883)  20  S.  C.  6 ;  Dagenais  v. 
Houle  (1897)  Rap.  Jud.  Quebec,  11  C.  S.  225. 

In  cases  arising  under  the  embezzlement  stat- 
utes, the  fact  that  a  person  employed  to  solicit 
orders  for  a  commodity  is  paid  by  commission 
does  not  negative  the  inference  that  he  is  a 
servant  Rex  v.  Carr  (1811)  Russ.  ft  R.  C.  C. 
198;  Reg.  v.  May  (1861)  Leigh  ft  C.  C.  C.  13, 
30  L.  J.  Mag.  Cas.  N.  S.  81,  7  Jur.  N.  S.  147, 

3  L.  T.  N.  S.  680,  9  Week.  Rep.  256,  8  Cox,  C.  C. 
421;  Reg.  v.  Tlte  (1861)  Leigh  ft  C.  C.  C.  29, 
30  L.  J.  Mag.  Cas.  N.  S.  142,  7  Jur.  N.  S.  556, 

4  L.  T.  N.  S.  259,  9  Week.  Rep.  554,  8  Cox, 
C.  C.  468;  Reg.  v.  Bailey  (1871)  12  Cox,  C.  C. 
56,  24  L.  T.  N.  S.  477 ;  Singer  Mfg.  Co.  v.  Rahn 
(1889)  132  U.  S.  518,  33  L.  ed.  440,  10  Sup. 
Ct.  Rep.  176. 

The  existence  of  independent  subcontracts 
with  the  persons  who  performed  various  distinct 
kinds  of  work  for  the  principal  contractor  will 
not  be  inferred  from  the  mere  fact  that  they 
were  paid  by  the  piece.  Allen  v.  Willard  (1868) 
57  Pa.  374. 

The  mere  fact  that  a  coal  miner  Is  paid  a  cer- 
tain amount  for  each  ton  of  coal  taken  out  by 
him  does  not  constitute  him  an  independent 
contractor,  in  such  a  sense  that  he  Is  exempt 
from  the  provisions  of  this  act.  Outrine  Hewitt 
Coal  Co.  V.  Gregory  (1903)  28  Vict.  L.  Rep. 
686. 

On  the  other  hand.  It  is  equally  well  settled 
that,  the  fact  of  Its  being  provided  by  the  agree- 
ment that  the  person  employed  Is  to  be  paid  for 
his  services  with  reference  to  the  period  during 
which  the  work  should  continue,  although  it 
may  carry  some  weight  in  doubtful  cases,  is  an 
indecisive  element  in  cases  where  the  evidence 
as  a  whole  points  clearly  to  the  conclusion  that 
he  was  an  Independent  contractor.  Corbin  v. 
American  Mills  (1858)  27  Conn.  274,  71  Am. 
Dec.  63;  Geer  v.  Darrow  (1891)  61  Conn.  220, 

23  Atl.  1087 :  Wadsworth  How  land  Co.  v.  Pos- 
ter (1893)  50  111.  App.  513,  Affirmed  In  (1897) 
168  111.  514,  48  N.  E.  163;  Morgan  v.  Smith 
(1893)  159  Mass.  570,  35  N.  B.  101 ;  Harklns 
V.  Standard  Sugar  Refinery  (1877)  122  Mass. 
400;  Hexamer  v.  Webb  (1886)  101  N.  Y.  377, 
54  Am.  Rop.  703,  4  N.  E.  755 ;  Butler  v.  Town- 
send  (1801)  126  N.  Y.  105,  26  N.  E.  1017; 
Ijirow  V.  Clute  (1891)  37  N.  Y.  S.  R.  859,  14 
N.  Y.  Supp.  616;  Heldenwag  v.  Philadelphia 
(1895)  168  I»a.  72.  31  Atl.  1063;  Harrison  v. 
Collins  (1878)  86  Pa.  153,  27  Am.  Rep.  699; 
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Groesbeck  v.  Plnson  (1899)  21  Tex.  Civ.  App. 
44,  50  S.  W.  620 ;  Bibb  v.  Norf  )lk  ft  W.  R.  Co. 
(1891)  87  Va.  711,  14  S.  E.  163;  Bmmerson  v. 
Fay  (1896)  94  Va.  60.  26  S.  B.  386;  Fuller  v. 
Citizens*  Nat  Bank  (1882)  15  Fed.  875  (in 
charge  to  Jury). 

In  a  prosecution  under  the  embezzlement  stat- 
utes the  fact  that  men  following  the  same  occu- 
pation  (drover)  as  the  person  employed  were 
customarily  paid  by  the  day  does  not  prove  that 
he  was  a  servant.  Reg.  v.  Hey  (1849)  2  Car. 
ft  K.  985.  Temple  &  M.  209,  1  Den.  C.  C.  602, 
3  Cox,  C.  C.  582,  14  Jur.  164. 

Nor  has  the  fact  that  there  was  no  express 
stipulation  as  to  the  amount  to  be  paid  for  the 
work  any  tendency  to  show  that  a  contract  was 
Uf  t  an  independent  one.  Bennett  v.  Truebody 
(1885)  66  Cal.  509.  56  Am.  Rep.  117.  6  Pac 
329.    See.  however,  cases  cited  in  aupra,  XI.  e. 

f.  Pecuniary  circutnatancea  of  person  employed. 

In  one  case  the  fact  that  the  alleged  con- 
tractor was  financially  irresponsible  was  specific- 
ally mentioned  among  the  elements  which  tended 
to  negative  the  conclusion  that  he  was  an  inde- 
pendent contractor.  Wallace  v.  S  mthem  Cotton 
OH  Co.  (1897)  91  Tex.  18,  40  S.  W.  399. 

That  this  fact  is  one  which  may  be  properly 
considered  as  having  a  distinct  bearing  upon 
the  nature  of  the  relation  between  the  parties 
Is  a  doctrine  which  may  be  said  to  receive  a 
certain  amount  of  Indirect  support  from  those 
decisions  also  in  which  (aupra,  XI.  d),  the  ex- 
istence of  a  contract  of  hiring  and  service  was 
Inferred  from  the  character  of  the  work  and  the 
industrial  status  of  the  workman ;  for  In  all  of 
them  it  may  reasonably  be  assumed  that  the 
pecuniary  resources  of  the  person  employed  were 
extremely  limited. 

g.  Provision  in  contract  that  employer  shaU  be 

indemnified   for  all   losses   caused    by   the 
negligence  of  the  person  employed. 

It  is  well  settled  that  the  fact  of  the  con- 
tractor's having  undertaken,  as  between  himself 
and  the  employer,  to  be  responsible  for  injuries 
occasioned  by  any  tortious  conduct  on  the  part 
of  himself  and  his  servants,  does  not  in  any  way 
affect  or  qualify  the  position  of  third  parties  in 
regard  to  the  recovery  of  damages  from  the  em- 
ployer. Such  a  stipulation  inures  to  the  benefit 
of  the  employer  alone,  and  confers  no  right  of 
action  upon  anyone  else.  French  v.  Vlx  (1894) 
143  N.  Y.  90,  37  N.  E.  612 ;  Wolf  v.  American 
Tract  S^c.  (1898)  25  App.  Div.  98.  49  N.  Y. 
Supp.  236. 

it  does  not  improve  the  position  of  the  plain- 
tiff in  cases  where  the  tortious  conduct  was  held 
to  be  merely  collateral.  McCafferty  v.  Spuyten 
Duyvil  &  P.  M.  R.  Co.  (1874)  61  N.  Y.  178,  19 
Am.  Rep.  267;  Brie  v.  Caulklns  (1877)  85  Pa. 
247.  27  Am.  Rep.  642;  Wray  v.  Evans  (1876) 
80  Pa.  102;  Rogers  v.  Florence  R.  Co.  (1889) 
31  S.  C.  378.  9  S.  E.  1059. 

A  railroad  corporation  is  not  liable  for  in- 
juries to  buildings  in  the  vicinity  of  its  road 
caused  by  blasting  done  by  those  who  have  con- 
tracted to  grade  the  road,  or  persons  in  their 
employ,  although  under  the  contract  the  cor- 
poration reserves  the  right  to  retain  in  its 
hands  sums  sufllclent  to  pay  all  damages  that 
are  not  adjusted  within  thirty  days  from  the 
time  they  are  Inflicted.  Such  a  case  Is  not  with- 
in the  provisions  of  Rev.  Stat.  chap.  51,  I  22.  re- 
lating to  the  appropriation  of  lands   (Tibbetts 
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T.  Knox  &  L.  R.  Co.  [1873]  62  Me.  437)  ;  nor 
^oes  It  enable  the  employer  to  escape  liability 
If  the  circumstances  are  otherwise  such  that 
the  plaintiff  is  entitled  to  recover,  as  where  a 
nondelegable  duty  was  violated  by  the  con- 
tractor (Dalton  V.  Angus  [1881]  L.  R.  6  App. 
Cas.  740.  50  L.  J.  Q.  B.  N.  S.  689,  44  L.  T.  N.  S. 
«44,  30  Week.  Rep.  196,  per  Blackburn,  J. ;  Nor- 
walk  Gaslight  Co.  v.  Norwalk  [1893]  63  Conn. 
495,  28  Atl.  32.  See  subd.  IV.  of  note  to  Jac  >b8 
▼.  Fuller  &  H.  Co.  post,  — ,  on  Liahilitp  of  em- 
ployer for  injuries  caused  hp  the  performance 
hy  independent  contractor  of  work  tchich  is 
dangerous  unless  certain  precautions  are  ob- 
served; or  where  a  nuisance  originally  created 
by  the  contractor  was  continued  by  the  em- 
ployer (Osborn  v.  Union  Ferry  Co.  [1869]  53 
Barb.  629)  ;  or  where  the  contractor  was  so 
far  under  the  control  of  the  employer  that  he 
was  in  point  of  law  a  servant  (Cooper  v. 
ISeattle  [1897]  16  Wash.  462,  58  Am.  St.  Rep. 
46,  47  Pac.  R87). 

h.  Use  of  contractor's  appliances  by  employer. 

The  fact  that  an  agent  of  the  employer  uses, 
for  the  purpose  of  executing  a  part  of  a  work  of 
construction  which  Is  in  progress,  a  defective 
appliance  belonging  to  a  contractor  who  is  en- 
gaged on  another  part  of  the  same  work,  will 
not  render  the  employer  liable  for  an  injury 
<»used  by  its  condition  or  the  manner  of  its 
operation  at  a  time  when  it  is  being  used  by, 
and  is  under  the  control  of,  the  contractor  him- 
self. Uughbanks  v.  Boston  Invest.  Co.  (1894) 
92  Iowa,  267,  60  N.  W.  640. 

1.  The  furnishing  by  the  employer  of  the  ap- 
pliances or  materials  for  the  work, 

A  contract  for  a  work  of  construction  not  in- 
frequently provides  that  the  appliances  or  the 
materials  required  for  the  execution  of  the  work 
are  to  be  furnished  by  the  employer.  Such  a 
stipulation  is  not  sufficient  of  itself  to  show  that 
the  employee  is  a  servant.  Fuller  v.  Citizens* 
Nat.  Bank  (1882)  15  Fed.  875  (in  charge  to 
Jury). 

As  to  the  rule  that  the  employer  cannot  be 
held  responsible  on  the  ground  that*  while  they 
were  being  used  by  the  contractor,  the  appli- 
ances or  materials  furnished  became  the  means 
or  agency  by  which  the  injury  in  suit  was  in- 
flicted. 

See  subd.  VII.  a,  of  note  to  Salliotte  v.  King 
Bridge  Co.  post,  — ,  on  General  rule  as  to  ab- 
sence of  liability  of  employer  for  acts  of  inde- 
pendent contractor. 

j.  The  fact  that  the  stipulated  work  constituted 
a  part  of  the  employer's  regular  operations. 

It  t^as  been  laid  down  that,  In  determining 
the  question  whether  a  person  who  undertook 
the  performance  of  a  specific  Job  for  a  certain 
price  should  be  regarded  as  a  mere  servant,  it 
does  not  matter  what  kind  of  work  was  the  sub- 
ject of  the  contract,  or  whether  it  was  or  was 
not  a  portion  of  the  regular  work  which  the 
party  contracting  for  it  Is  carrying  on,  or  some 
piece  of  work  incidentally  connected  with  it  as 
necessary  or  convenient. 

The  court  added  that  such  an  agreement  is  to 
be  distinguished  from  a  mere  arrangement  for 
the  compensation  of  personal  services  by  the 
piece  instead  of  by  the  day.  Mayhew  v.  Sulli- 
van Min.  Co.  (1884)  76  Me.  100  (contract  to 
break  down  rock  in  a  mine  at  a  certain  price  per 
foot), 
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The  statement  here  made  is  opposed  to  the 
weight  of  authority  so  far  as  it  asserts  the  Im- 
materiality of  the  nature  of  the  work  to  which 
the  contract  relates  (see  supra,  XI.  d,  but  is 
otherwise  unobjectionable. 

k.  Provision  in  contract  prohibiting  use  of  em- 
ployer's name. 

A  provision  in  the  contract  with  the  person 
employed,  that  he  shall  not  use  the  name  of  his 
employer  in  any  manner  whereby  the  public  or 
any  Individual  may  be  led  to  believe  that  such 
employer  is  responsible  for  his  actljns,  does  not 
in  any  degree  relieve  the  employer  of  liability 
for  his  negligence.  If,  as  matter  of  fact,  the  other 
provisions  of  the  contract  show  that  he  is  a 
servant,  and  not  an  independent  contractor. 
Singer  Mfg.  Co.  v.  Rahn  (1889)  132  U.  S.  518, 
33  L.  ed.  440,  10  Sup.  Ct.  Rep.  175. 

1.  The  fact  that  the  contractor  teas  a  director 
of  the  employing  company. 

In  an  action  brought  by  an  injured  servant. 
It  was  held  by  the  superior  court  of  the  city  of 
New  York  that,  where  a  railway  company  em- 
ploys one  of  its  directors  to  construct  the  floor 
of  a  building  by  day's  work,  and  pays  him  a 
commission  on  the  actual  cost  of  the  work,  he  la, 
as  regards  the  performance  of  such  work,  a  mere 
contractor,  and  that  notice  to  him  of  any  de- 
fect in  the  instrumentalities  Is  not  notice  to  the 
company.  Dillon  v.  Sixth  Ave.  R.  Co.  (1882) 
16  Jones  ft  8.  283. 

The  rule  thus  adopted  Is  doubtless  a  proper 
one  in  any  case  in  which  the  injured  party  was 
chargeable  with  knowledge  of  the  actual  rela- 
tions between  the  company  and  the  director. 
But  under  the  general  principles  of  the  law  of 
agency  it  seems  clear  that  a  person  who  is  em- 
ployed by  a  director  to  assist  in  doing  work 
which  is  for  the  benefit  of  the  company  has  a 
right  to  assume  that  the  director  is  acting  as 
the  representative  for  the  company.  Such  is  the 
doctrine  of  the  supreme  court  of  Kansas.  Solo- 
mon R.  Co.  V.  Jones  (1883)  30  Kan.  601,  2  Pac. 
657  (work  was  undertaken  by  the  president 
of  the  company).  In  the  case  cited  it  was  re- 
marked that  p  ssibly  a  different  rule  might  ob- 
tain in  regard  to  parties  who  had  no  contractual 
relations  with  the  work.  This  point  does  not 
seem  to  have  ever  been  Judicially  discussed ;  but 
It  is  not  easy  to  see  any  satisfactory  ground 
upon  which  such  a  distinction  could  be  based. 
A  stranger,  it  would  seem,  is  not  less  entitled 
than  a  servant  to  the  benefit  of  the  presumption 
that,  as  regards  any  matter  which  falls  within 
the  scope  of  his  powers,  a  general  agent  really 
occupies  that  position. 

m.  Virtual  identity  of  an  employing  and  con- 
tracting company. 

One  of  the  grounds  on  which  a  recent  decision 
in  favour  of  the  plaintiff  was  based  was  that 
the  injury  had  been  caused  by  the  negligence 
of  a  construction  company  which  had  been  or- 
ganized for  the  express  purpose  of  carrying  out 
the  work  In  question,  and  that  this  company  and 
the  one  frcm  which  damages  were  claimed  were 
controlled  and  managed  by  the  same  persons. 
Chicago  Economic  Fuel  Gas  Co.  v.  Myers  (1897) 
168  III.  139,  48  N.  E.  66,  Afllrming  (1896)  64 
III.  App.  270  (Injury  caused  by  an  explosion  of 
gas  while  being  conveyed  through  carelessly  con- 
structed pipes).     The  evidence  relied  upon  by 
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the  court  as  BustainiDt:  Its  conclnslon  was  that 
all  the  officers  and  employees  of  the  construction 
company  who  testified  In  the  case  were  either 
at  the  same  time  connected  In  some  way  with  the 
defendant  company,  or  passed  alternately  from 
the  service  of  one  to  the  service  of  the  other ; 
that  the  natural  gas  which  caused  the  explosion 
was  let  Into  the  pipes  by  the  order  of  the  person 
who  acted  as  the  president  of  both  companies ; 
aDd  that  he  was  unable  to  state  whether  he  gave 
such  order  as  the  president  of  the  gas  company, 
or  as  the  supervising  engineer  of  the  construc- 
tion company.  It  was  considered  to  be  Just  as 
legitimate  to  suppose  that  he  gave  the  order  in 
the  former  of  these  capacities,  as  that  he  gave 
it  in  the  latter  capacity. 

There  Is  apparently  no  other  Instance  of  the 
application  of  such  a  doctrine.  But  its  justice 
and  reasonableness  are  so  manifest,  and  It  sup- 
plies such  a  simple  and  direct  method  of  pre- 
venting the  avoidance  of  liability  by  the  sul>- 
terfuge  of  creating  "dummy"  corporations,  that 
the  present  writer  has  no  hesitation  in  express- 
ing the  hope  that  It  will  meet  with  general  ac- 
ceptance. 

XIII.  Province  of  court  and  fury. 

It  the  contract  of  employment  has  been  re- 
duced to  writing,  the  question  whether  the  per- 
son employed  was  an  independent  contractor  or 
merely  a  servant  is  determined  by  the  court, 
as  a  matter  of  law.  Linnehan  v.  Rollins  (1884) 
137  Mass.  123,  50  Am.  Rep.  287  ;  Scott  v.  Spring- 
field (1809)  81  Mo.  App.  312;  Pioneer  Fireproof 
Coustr.  Co.  V.  Hansen  (1898)  176  111.  100,  52 
N.  B.  17;  Foster  v.  Chicago  (1902)  197  111. 
264,  64  N.  E.  322,  Affirming  (1900)  96  III.  App. 
4;  May  hew  v.  Sullivan  Min.  Co.  (1884)  76  Me. 
100;  Potter  v.  Seymour  (1859)  4  Bosw.  140; 
Rogers  v.  Florence  R.  Co.  (1889)  31  S.  C.  378, 
9  S.  B.  1059. 

The  general  rule  of  evidence  thus  applied  is 
that  the  construction  of  all  written  documents 
belongs  to  the  court  alone,  whose  duty  It  Is  to 
construe  all  such  Instruments,  as  soon  as  the 
true  meaning  of  the  words  in  which  they  are 
couched,  and  the  surrounding  circumstances,  if 
any,  have  been  ascertained  as  facts  by  the  Jury. 
Taylor.  Kv.  i  43  ;  Greenl.  Bv.  i  277. 

It  has,  however,  been  held  that  this  rule  Is 
not  applicable  where  the  nature  of  the  relation 
between  the  employer  and  the  person  employed 
depends  upon  the  meaning  of  a  written  instru- 
ment collaterally  Introduced  In  evidence;  and 
the  effect  of  that  Instrument  depends,  not  merely 
upon  its  construction,  but  upon  extrinsic  facts 
and  circumstances.  The  Inferences  of  fact  to 
be  drawn  from  the  instrument  must,  in  such  a 


case,  be  left  to  the  Jury.  McNamee  v.  Hunt 
(1898)  30  C.  C.  A.  653,  59  U.  S.  App.  9.  87 
Fed.  298. 

If  no  written  contract  has  been  executed,  the 
character  of  the  relation  between  the  parties  Is 
a  question  for  the  Jury,  where  the  evidence  with 
respect  to  the  essential  and  determinative  facts 
Is  conflicting  (Forsyth  v.  Hooper  [1865]  11 
Allen,  419)  ;  or  Is  such  that  different  deductions 
may  reasonably  be  drawn  from  It  (Goldman  v. 
Mason  [1888]  18  N.  T.  S.  R.  376,  2  N.  Y.  Supp. 
337;  Kellogg  v.  Payne  [1866]  21  Iowa,  575; 
Rome  &  D.  R.  Co.  v.  Chasteen  [1889]  88  Ala. 
591.  7  So.  94;  Carlson  V.  Stocking  [1895]  91 
Wis.  432,  65  N.  W.  68  [see  supra,  VI.  q]  : 
La  tor  re  v.  Central  SUmplng  Co.  [1896]  9 
App.  Dlv.  145,  41  N.  Y.  Supp.  99  [see  8upra,  XI. 
a,  9]  ;  Daley  v.  Boston  &  A.  R.  Co.  [1888]  147 
Mass.  107,  16  N.  E.  690  [see  supra,  XI.  c]  ; 
Dane  v.  Cochrane  Chemical  Co.  [1895]  164 
Mass.  453,  41  N.  E.  678  [see  supra,  XI.  c]  ; 
Wallace  v.  Southern  Cotton  Oil  Co.  [1897]  91 
Tex.  18,  40  S.  W.  399  [see  supra,  XI.  a,  9]  ; 
Sullivan  V.  Dunham  [1898]  36  App.  Dlv.  342, 
64  N.  Y.  Supp.  962  [see  supra,  XI.  c.  4]  ; 
Prairie  State  Loan  &  T.  Co.  v.  Dolg  [1873]  7(> 
111.  52  [see  supra,  VI.  c]  ;  Brophy  v.  Bartlett 
[18881  1  Sllv.  Ct.  App.  575  [see  supra,  VI.  n]). 

In  a  case  where  a  piece  of  the  scaffolding  used 
by  masons  fell  on  a  passer-by,  It  was  held  thnt 
a  witness  should  not  be  permitted  to  testify  that 
"he  hired  the  men  to  work  for"  certain  persons  ; 
that  he  "had  no  control  of  anything.'*  His  tes- 
timony should  be  confined  to  a  narrative  of  what 
happened  In  the  making  of  his  contracts,  and  the 
conduct  of  the  work,  and  from  this  the  Jury 
are  to  draw  their  conclusions.  Alexander  v. 
Mandevllle  (1889)  33  III.  App.  589. 

On  the  other  hand,  the  effect  of  the  contract 
Is  to  be  determined  by  the  court,  where  its  terms 
are  established  by  undisputed  or  clearly  pre> 
ponderatlng  evidence,  from  which  only  a  single 
inference  can  fairly  be  drawn.  This  principle 
Is  explicitly  enounced  in  Drennen  v.  Smith 
(1896)  115  Ala.  396,  22  So.  442.  and  Is  taken 
for  granted  in  many  of  the  cases  cited  in  supra,. 
VI.,  X..  XI.,  c. 

In  Defcrd  v.  State  (1868)  30  Md.  170,  it  was 
laid  down  that,  where  there  Is  no  written  con- 
tract, the  terms  and  manner  of  the  employment 
are  matters  for  the  Jury,  and  that  It  Is  for  the 
court  to  declare,  In  view  of  the  facts  established, 
what  was  the  relation  between  the  parties. 

In  Bmmerson  v.  Fay  (1896)  94  Va.  60,  26  S. 
B.  386,  it  was  laid  down  broadly  that  what  con- 
stitutes an  independent  empl^  yment  Is  a  ques- 
tion of  law,  to  he  decided  upon  the  facts  as 
proved.  C.  B.  L. 
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SUPREME  LODGE  KNIGHTS  &  LADIES 
OF  HONOR,  App*., 

V. 

Olivia  MENKHAUSEN  et  al. 

(209   111.   277.) 

1.    Public   policy  does  not   forbid  a  re- 


NOTB. — For  other  cases  In  this  series  as  to 
effect  of  killing  of  person  Insured  by  beneficiary 
on  right  to  enforce  policy,  see  Holdom  v.  An- 
cient Order,  V.  W.  31  L.  R.  A.  67,  and  Schmidt 
V.  Northern  Life  Asso.  51  L.  R.  A.  141. 
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covery  by  the  next  of  kin  on  a  policy 
upon  the  life  of  one  murdered  by  the  bene- 
ficiary named  in  the  policy. 
2.  If  tite  beneficiary  deprives  himself 
of  the  rlarht  to  enforce  a  benefit 
certificate  by  murdering  the  insured,  the 
obligation  of  the  society  may  be  enforced  by 
those  designated  by  the  statute  and  the  rules 


As  to  effect  of  murder  of  Insured  by  assignee 
of  policy,  see  New  York  L.  Ins.  Co.  v.  Davis^ 
44  I..  R.  A.  305. 
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Supreme  Lodge  K.  &  L.  of  H.  v.  Menkhausen. 
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of  the  society  as  entitled  to  the  fund,  In  the 
absence  of  the  beneficiary  named. 

(Anrll  20,  1904.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Appellate  Court,  Fourth  District, 
Affirming  a  judgment  of  the  Circuit  Court 
for  St.  Clair  County  in  favor  of  plaintiffs  in 
an  acti(m  brought  to  enforce  payment  of 
the  amount  alleged  to  be  due  under  a  bene- 
fit certificate.'  Affirmed, 

Statement  by  Sootty  J. : 

This  was  an  action  of  assumpsit  in  the 
circuit  court  of  St.  Clair  county  by  appel- 
lees against  the  Supreme  Lodge  Knights  & 
Ladies  of  Honor.  The  declaration  was  filed 
to  the  January  term,  1902,  of  that  court, 
lind  consisted  of  one  special  count  for  the 
amount  of  a  certain  benefit  certificate.  It 
aets  out  the  facts  that  on  March  22,  1893, 
the  defend«int  issued  its  policy  of  insurance 
on  the  life  of  Elizabeth  Menkhausen  in  the 
sum  of  $1,000,  payable,  at  her  death,  to  her 
husband,  Gustav  Menkhausen;  that  on  No- 
vember 9,  1893,  Elizabeth  Menkhausen  de- 
paited  this  life,  and  that  due  proof  was 
then  and  there  furnished  the  defendant  of 
her  death,  according  to  the  rules,  laws,  and 
regulations  of  the  defendant;  that  said 
Gustav  Menkhausen,  on  August  6,  1895,  in- 
stituted a  suit  upon  said  policy,  and  the  de- 
fendant appeared  and  filed  a  plea.  This  plea 
is  then  set  out  in  full,  the  substance  of 
which  was  that  Qustav  Menkhausen  wil- 
fully murdered  his  wife,  and  was  sentenced 
to  be  hung,  but  that  the  sentence  was  com- 
muted by  the  governor  to  imprisonment  for 
life,  and  that  said  Qustav  was,  at  the  time 
•of  filing  the  plea,  in  the  penitentiary  under 
fluch  sentence.  l*he  declaration  further  avers 
that  the  only  issue  in  said  suit  was  whether 
the  fact  that  Gustav  Menkhausen  murdered 
his  wife  was  a  bar  to  his  suit;  that  upon  a 
trial  a  verdict  was  returned  for  the  defend- 
ant, judgment  was  entered  on  the  verdict, 
and  that  judgment  is  still  in  force.  It  is 
averred  by  the  declaration  that  the  defend- 
ant is  organized  under  the  laws  of  Ken- 
tucky, Missouri,  and  Indiana  for  the  pur- 
pose of  promoting  benevolence  and  charity 
by  establishing  a  relief  fund,  from  which, 
on  satisfactory  evidence  of  the  death  of  a 
member,  a  sum  not  exceeding  $5,000  shall 
be  paid  to  such  member  of  his  or  her  family, 
or  person  dependent  upon  or  related  to  him 
or  her,  as  he  or  she  may  have  directed ;  that 
th>?  defendant  is  doing  business  in  this  state, 
and  has  complied  with  the  laws  thereof  gov- 
erning fraternal  beneficiary  societies;  that 
the  by-laws  of  the  defendant  provide  that 
a  benefit  may  be  made  payable  to  the  wife 
or  husband,  children  and  grandchildren, 
parents,  brothers  and  sisters,  grandparents, 
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nieces  and  nephews,  cousins,  aunts  and 
uncles,  or  to  the  next  of  kin  who  would  be 
distributees  of  the  personal  estate  of  the 
member  upon  his  death  intestate,  rn  the 
order  above  named.  It  is  then  averred  that 
by  reason  of  the  death  of  Elizabeth  Menk- 
hausen, and  proof  of  that  fact,  and  by  rea- 
son of  the  fact  that  because  of  her  death  at 
the  hands  of  Gustav  Menkhausen  it  became 
impossible  for  him  to  recover  upon  said  pol- 
icy or  benefit  certificate,  or  to  receive  the 
proceeds  thereof,  the  said  amount  named  in 
said  certificate  became  due  and  payable  to 
the  plaintiffs  herein,  and  that  the  defendant 
has  not  paid  the  said  sum  of  $1,000  to  the 
plaintiffs,  or  to  any  other  person,  but  re- 
fuses so  to  do.  The  declaration  then  avers 
that  Elizabeth  Menkhausen  died  intestate, 
leaving  plaintiff's  as  her  only  children  and 
heirs  at  law;  that  plaintiffs  were  members 
of  her  family,  were  her  heirs  and  blood  rela- 
tions, and  were  dependent  upon  her  for  their 
support.  A  demurrer  interposed  by  the  de- 
fendant to  this  declaration  was  overruled  by 
the  court,  and,  the  defendant  electing  to 
fltand  by  its  demurrer,  judgment  was  entered 
in  favor  of  the  plaintiffs  for  $1,000.  An  ap- 
peal was  taken  by  the  lodge  to  the  appellate 
court  for  the  fourth  district,  where  the  judg- 
ment of  the  circuit  court  was  afiirmed.  The 
appellate  court  granted  a  certificate  of  im- 
portance, and  appellant  appealed  to  this 
court. 

Appellant  urges  as  reasons  why  the  demur- 
rer should  have  been  sustained,  the  follow- 
ing: First.  Because  appellees  have  no  right, 
title,  or  interest  in  said  benefit  certificate, 
or  any  part  thereof,  and  cannot  maintain 
any  action  thereon.  Second.  The  act  of  the 
legislature  of  June  22,  1893  (Laws  1893, 
p.  130),  for  the  organizing  and  management 
of  fraternal  beneficiary  societies,  has  no  ap- 
plication to  this  case,  as  it  was  passed  after 
the  benefit  certificate  was  issued;  and  the 
act  of  the  legislature  approved  June  16, 
1887  (Laws  1887,  p.  204),  under  which  this, 
benefit  certificate  was  issued,  confers  no 
authority  on  appellees  to  maintain  this  suit. 
Third.  The  murder  of  the  assured  by  the 
beneficiary  named  in  the  benefit  certificate 
was  not  one  of  the  risks  insured  against  and 
covered  by  the  benefit  certificate,  and  there- 
fore no  action  can  be  maintained  on  said 
benefit  certificate,  or  for  the  amount  there- 
in specified,  by  appellees  against  appellant. 

Messrs.  Ashoraf  t  A  Ashoraf  t,  with  Mr. 
J.  M.  Hamlll,  for  appellant. 
•  Messrs,  Ti&mer  A  Holder,  for  appellees: 

The  heirs  at  law  of  a  member  of  a  bene- 
ficiary society  are  entitled  to  the  insurance 
where  the  person  designated  as  a  beneficiary 
is  outside  the  class  of  persons  capable  of 
taking  under  the  law  of  the  society. 
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Baldvnn  v.  Begley,  185  111.  180,  56  N.  E. 
1065;  Palmer  v.  Welch,  132  111.  141,  23  N. 
E.  412;  Alewander  v.  Parker,  144  111.  355, 
19  L.  R.  A.  187,  33  N.  E.  183. 

If  the  beneficiary  in  a  life-insurance  policy 
kills  the  insured  he  cannot  recover  from  the 
insurance  company;  but  the  insurance 
money  forms  a  fund  for  the  benefit  of  the 
heirs  of  the  insured,  and  may  be  recovered 
by  them  as  if  no  beneficiary  had  been  desig- 
nated. 

kfchmidt  V.  Northern  Life  Asso.  112  Iowa, 
41,  51  L.  R.  A.  141,  84  Am.  St.  Rep.  323, 
83  N.  W.  800. 

Soott,  J.,  delivered  the  opinion  of  the 
court: 

The  beneficiary  named  in  a  benefit  certifi- 
cate who  feloniously  takes  the  life  of  the 
insured  cnnnot  recover  from  the  fraternal 
beneficiary  society,  and  it  is  now  urged  that 
public  policy  also  requires  us  to  hold  that  in 
such  a  case  there  can  be  no  recovery  by  any 
person  whomsoever  against  such  a  society, 
and  that  under  such  circumstances  not  only 
is  the  certificate  void,  but  the  obligation  of 
the  society  to  pay  to  anyone  whomsoever  is 
canceled,  and  rendered  absolutely  inopera- 
tive. The  cases  relied  upon  by  appellant  are 
of  two  classes:  First,  where  the  insured  was 
murdered  by  the  beneficiary,  and  suit  was 
brought  by  the  criminal,  or  some  one  claim- 
ing through  him ;  and,  second,  where  the  in- 
sured was  executed  in  pursuance  of  the  sen- 
tence of  a  court  of  competent  jurisdiction 
for  a  crime  committed  by  him  or  her.  Neither 
class  of  cases  is  in  point  here.  The  only 
reason  in  favor  of  appellant's  contention 
that  seems  to  us  of  weight  is  found  in  the 
fact  that  the  beneficiary  might  be  incited  to 
commit  murder  by  the  fact  that,  if  unable 
to  collect  the  benefit  himself,  it  would  be 
payable  to  some  other  person  or  persons  in 
whose  welfare  he  was  interested.  Human 
experience  teaches  that  those  willing  to  com- 
mit murder  and  assume  the  risk  of  punish- 
ment for  the  benefit  of  others  are  so  few  in 
number  that  consideration  thereof  becomes 
well-nigh  inconsequential.  But,  even  were 
it  otherwise,  if  the  rule  suggested  by  appel- 
lant were  established,  it  is  perceived  that 
the  society  would  then  profit  by  the  murder, 
and  an  incentive  be  created  for  the  destruc- 
tion of  the  life  of  the  insured  that  the  inter- 
est of  the  insurer  might  be  advanced.  The 
contract  between  the  society  and  the  in- 
sured contained  no  provision  absolving  the 
society  from  liability  in  the  event  that  she 
was  murdered  by  the  beneficiary,  and  pub- 
lic policy  does  not  require  us  to  read  such 
a  condition  into  the  agreement.  If  it  did, 
it  would  also  require  us  to  hold  that  the 
beneficiary  could  not  recover  on  the  policy 
if  the  insured  was  murdered  by  another,  act- 
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ing  independently  of  and  against  the  desire 
of  the  beneficiary,  because  it  is  within  the 
realm  of  possibility  that  such  other,  with- 
out the  connivance  or  knowledge  of  the  bene- 
^ciary,  might  commit  the  crime  solely  for 
the  purpose  of  enriching  the  latter.  If 
societies  of  the  character  of  appellant  desire 
to  be  protected  from  such  contingency,  that 
object  must  be  accomplished  by  a  condition 
to  that  efl'ect  written  into  their  contracts, 
f'liling  which  the  law  will  not  absolve  them 
from  liability.  Cleaver  v.  Mutual  Reserve 
Fund  Life  A  880,  [1892]  1  Q.  B.  147,  61  L.  J, 
0.  B.  N.  S.  128,  66  L.  T.  N.  S.  220,  40  Week. 
Rep.  230,  56  J.  P.  180;  Schmidt  v.  Northern 
Life  A880.  112  Iowa,  41,  51  L.  R.  A.  141,  84 
Am.  St.  Rep.  323,  83  N.  W.  800.  In  the  ab- 
sence of  a  contract  to  that  effect,  public  pol- 
icy will  not  permit  the  society  to  appropri- 
ate unto  itself  the  fund  which  it  has  agreed 
to  pay,  merely  because  the  life  of  the  in- 
sured has  been  unlawfully  taken. 

It  is  suggested,  however,  that  this  certifi- 
cate was  payable  alone  to  Gustav  Menkhau- 
sen,  and  that  no  recovery  can  be  hiid  thereon 
except  by  him,  or  by  those  claiming  through 
him,  and  that,  as  he  cannot  recover,  no  one 
c<»n  recover  on  the  certificate.  We  do  not 
regard  this  as  a  suit  upon  the  certificate.  A 
careful  examination  of  the  declaration  leads 
us  to  conclude  that  it  is  a  suit  to  recover 
the  benefit,  $1,000,  which  the  appellant  un- 
dertook, by  its  constitution  and  by-laws  to 
pny  to  the  person,  within  certain  classes, 
who  should  be  designated  by  Elizabeth 
Menkhausen;  and  that  the  action  is  upon 
the  obligation  of  appellant  as  evidenced  by 
its  constitution  and  by-laws,  and  not  upon 
the  certificate.  These  rules  or  laws  of  thia 
organization  recite  its  purpose  to  be  the  es- 
tablishment of  a  relief  fund,  from  which, 
upon  the  de^th  of  a  member,  a  benefit  shall 
be  paid  to  the  person  designated  by  the 
member  in  the  certificate,  and  that  such  ben- 
efit may  be  made  payable  by  the  member  to 
the  wife  or  husband,  the  children,  grand- 
children, parents,  certain  other  persons  of 
the  whole  or  half  blood,  or  the  next  of  kin 
who  would  be  distributees  of  the  personal 
estate  of  the  member,  in  the  order  above 
named.  By  the  act  of  1887,  which  was  in 
force  when  the  certificate  in  question  was 
issued,  it  was  provided,  in  substance,  that 
societies  of  the  class  to  which  appellant  be- 
longs might  be  organized  for  the  purpose  of 
furnishing  benefits,  upon  the  death  of  a 
member,  "to  the  widow,  heirs,  relatives,  le- 
gal representatives  or  the  designated  bene- 
ficiaries of  such  deceased  member."  Laws 
1887,  p.  205,  §  1.  By  the  act  of  1893  (Laws 
1893,  p.  130),  which  became  effective  a  few 
months  after  the  issuance  of  this  certificate, 
it  was  provided,  so  far  as  material  here, 
that   payment  of  death  benefits  should  be 
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made  only  to  the  "families,  heirs,  blood  re- 
lations, affianced  husband  or  affianced  wife 
of,  or  to  persons  dependent  upon,  the  mem- 
ber." Kurd's  Stat.  1895,  chap.  73,  tf  258. 
It  will  be  observed  that  by  the  spirit  of  each 
of  these  three  enactments  the  children  of 
the  deceased  would  stand  next  in  order  after 
the  husband  or  wife.  "Upon  the  death  of  a 
member,  where  the  person  claiming  to  be  his 
designated  beneficiary  is  outside  of  the 
classes  eligible  as  beneficiaries  of  his  insur- 
ance, the  member's  heirs  at  law,  who  are 
within  such  classes,  are  entitled  to  the  in- 
surance. There  being  no  selection  of  a  ben- 
eficiary authorized  to  take^  the  fund  goes  to 
them.  Palmer  v.  Welch,  132  111.  141,  23  N. 
E.  412;  Alexander  v.  Parker,  144  111.  365, 
19  L.  R.  A.  187,  33  N.  E.  183."  BaldvHn  v. 
Begley,  185  111.  180,  56  N.  E.  1065.  We 
think  the  correct  view  to  take  is  that  Qus- 
tav  Menkhausen,  by  his  act  in  taking  the 
life  of  his  wife,  placed  himself  outside  the 
classes  from  among  whom  she  might  desig- 
nate a  beneficiary,  and  he  could  not  there- 
after take  the  fund,  or  any  part  thereof, 
either  as  the  beneficiary  named  in  the  cer- 
tificate or  as  heir  at  law  of  his  wife.  The 
situation,  so  far  as  his  rights  and  those  of 
appellees  and  appellant  are  concerned,  we 
think  is  precisely  the  same  as  though,  after 
the  issuance  of  this  certificate,  he  had  been 
divorced  from  Elizabeth  Menkhausen,  and 
she  had  thereafter  died  without  having  any 
alteration  made  in  the  certificate.  Under 
such  circumstances,  he  would  have  no  inter- 
est in  the  certificate,  but  the  proceeds  there- 
of would  be  payable  to  the  heirs  of  the  in- 
sured, nothing  to  the  contrary  appearing  in 
the  certificate,  the  constitution  and  by-laws 
of  the  order,  or  the  laws  of  the  state  under 
which  it  operates.  Tyler  v.  Odd  Fellows* 
Mui,  Relief  Asao.  145  Mass.  134,  13  N.  E. 
360;  Schonfield  v.  Turner,  75  Tex.  324,  7  L. 
R.  A.  180,  12  S.  W.  626;  Order  of  Railicay 
Conductors  v.  Koster,  55  Mo.  App.  186.  In 
Schmidt  v.  Northern  Life  Asso.  112  Iowa, 
41,  51  L.  R.  A.  141,  84  Am.  St.  Rep.  323, 
83  N.  W.  800,  and  in  Cleaver  v.  Mutual  Re- 
serve Fund  Life  Asso,  [1892]  1  Q.  B.  147, 
61  L.  J.  Q.  B.  N.  S.  128,  66  L.  T.  N.  S.  220, 
40  Week.  Rep.  230,  56  J.  P.  180,  growing  out 
of  the  Maybrick  murder,  the  same  question 
was  presented  as  is  now  before  us.  In  both 
cases  it  was  held  that  the  fact  that  the  ben- 
eficiary had  murdered  the  insured  did  not 
cancel  the  obligation  of  the  insurer,  and  in 
both  cases  the  administrator  of  the  insured 
was  allowed  to  recover  on  the  theory  that 
the  insurer  held  the  fund  in  trust  for  the 
estate  of  the  deceased;  and  in  the  case  at 
bar  it  is  argued  that,  if  there  could  be  a  re- 
covery at  all,  it  must,  under  the  authority 
of  these  cases,  be  in  the  name  of  the  admin- 
istrator of  the  estate  of  Elizabeth  Menk- 
es L.  R.  A. 


hausen.  It  is  very  evident  that  neither  the 
constitution  and  by-laws  of  appellant  nor 
the  laws  of  this  state  contemplate  the  pay- 
ment of  a  benefit  of  this  character  to  the 
administrator  of  the  member.  The  purpose 
is  to  pay  it  directly  to  the  beneficiary,  who- 
ever that  may  be,  without  the  intervention 
of  administration;  and  where,  as  here,  the 
law  determines  the  persons  who  are  entitled 
to  the  fund,  the  suit  is  properly  brought  in 
tlie  names  of  such  persons,  and  in  this  case 
there  is  no  occasion  for  a  resort  to  equity. 

Rule  15  (168  111.  13,  47  N.  E.  vii.)  of  this 
court  indicates  the  manner  in  which  a  brief 
and  argument  should  be  prepared  for  pres- 
entation here.  Counsel  on  both  sides  of  this 
controversy  have  failed  to  observe  that  rule. 
A  compliance  therewith  is  materially  help- 
ful in  the  consideration  of  causes  in  this 
court.  It  should  be  followed  in  every  in- 
stance. 

The  judgment  of  the  Appellate  Court  u)ill 
be  affirmed. 


James  E.  WAKEFIELD  et  al,y  Appts., 

«. 

Robert  W.  VAN  TASSELL  et  al, 
(202  111.  41.) 

1.  A    condition    in    a    deed    of   a    small 
'parcel   of   land   that  no  grain  shall  ever 

he  handled  on  the  land  granted,  which  con- 
tains DO  facilities  for  bandllnff  grain  at  the 
time  of  the  grant,  is  not  unreasonable  or 
contrary  to  public  policy. 

2.  The  spirit  of  the  rule  aaralnst  per- 
petuities is  m  t  violated  by  a  condition  in 
a  deed  that  no  grain  shall  ever  be  handled 
on  the  land. 

3.  That  plaintiffs  stood  by  and  permit- 
ted, irlthont  protest,  an  elevator  to 
be  erected  on  the  granted  land  at  large 
expense  Is  not  available  to  defeat  an  action 
of  ejectment  to  recover  possession  of  the 
land  on  the  ground  that  the  placing  of  the 
building  thereon  was  a  breach  of  condition 
in  the  title  deed. 

4.  Evidence  1«  not  admissible  to  sho'vr 
the  nature  and  business  and  prop- 
erty interests  of  the  grantor  in  an  ac- 
tion   to    recover    possession    of    real    estate 

Note.—  As  to  provision  in  deed  that  no  part 
of  premises  shall  be  used  for  specified  purp  >8e,. 
see  also,  in  this  series.  Post  v.  Well,  5  L. 
R.  A.  422,  with  note  as  to  distinction  between 
conditions  subsequent  and  covenants ;  also 
Sioux  City  &  St.  P.  R.  Co.  v.  Singer,  15  L.  R. 
A.   751. 

As  to  condition  in  deed  that  land  is  to  be 
used  for  specified  purposes  only,  see  Greene 
V.  O'Connor,  19  L.  R.  A.  262,  and  note. 

For  a  case  in  this  series  holding  that  re- 
strictions and  prohibitions  as  to  the  use  of 
real  property  by  the  grantee  are  generally  to  be 
resolved  In  fav  r  of  the  free  use  of  the  property, 
see  Hutchinson  v.  Ulrich,  21  L.  R.  A.  301. 
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for  breach  of  condition  In  the  title  deed 
that  certain  business  should  not  be  transact- 
ed on  it. 


(February  18,  1903.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Circuit  Court  for  Peoria  County 
in  favor  of  plaintiffs  in  an  action  brought  to 
recover  possession  of  certain  real  estate.  Af- 
firmed. 


Statement  by  Bioks,  J.: 

This  is  an  appeal  from  a  judgment  of  the 
circuit  court  of  Peoria  county  in  an  action 
of  ejectment  for  condition  broken  in  a  deed. 
The  facts,  briefly,  show  that  in  the  year 
1803,  R.  W.  Van  Tassell  and  wife,  of  the 
city  of  Peoria,  in  consideration  of  the  sum 
of  $850,  conveyed  to  Adam  J.  Best,  of  the 
town  of  Princeville,  in  said  county,  by  war- 
ranty deed,  four  town  lots  located  in  said 
town  of  Princeville,  and  along  and  near  the 
Rock  Island  Railroad.  The  deed  contained 
the  following  condition:  "That  no  build- 
ing shall  ever  be  erected  on  all  or  any  part 
of  said  laud  hereinafter  described  in  which 
to  handle  grain ;  and,  further,  that  no  grain 
shall  ever  be  handled  on  said  land  by  the 
grantee  herein,  his  grantee,  administrator, 
executor,  assigns,  or  lessee,  or  by  anyone 
holding  by,  through,  or  under  him;  and,  \f 
this  agreement  is  broken,  said  land  shall  re- 
vert to  and  become  the  property  of  the 
grantors  herein."  This  deed  was  duly  ac- 
knowledged and  recorded  in  the  recorder's 
office  of  said  county  on  the  29th  day  of  June, 
1893.  Appellant  Adam  J.  Best  in  the  year 
1901  conveyed  an  undivided  one-half  inter- 
est in  the  premises  in  question  to  James  E. 
Wakefield,  and  the  two  together  during  that 
year  built  an  elevator  on  said  lots,  and  be- 
g^n  handling  grain  thereon.  Van  Tassell 
made  demand  on 'appellants  for  possession 
for  condition  broken,  which  was  refused. 
He  then  brought  this  suit,  and,  upon  general 
issue  being  filed,  the  cause  was  tried  by  the 
court,  by  consent  of  parties,  without  a  jury. 
At  the  conclusion  of  the  evidence  certain 
holdings  of  law  were  offered  by  the  re- 
spective parties,  some  of  which  were  given 
and  some  refused.  The  court  rendered 
judgment  for  the  plaintiffs  below,  the  ap- 
pellees here,  for  possession  of  the  property, 
and  appellants  prosecuted  their  appeal  from 
that  judgment  to  this  court.  The  errors  re- 
lied upon  relate  to  the  exclusion  of  evidence 
offered  by  appellants  and  refused  by  the 
court,  and  to  the  rulings  of  the  court  upon 
certain  propositions  of  law  offered  by  the 
respective  parties,  all  of  which  are  suffi- 
ciently covered  by  the  assignments  of  error. 
65  L.  R.  A. 


Messrs,  George  B.  Fofiter  and  Wiftit* 
more»  Barnes,  A  Bonlware,  for  appel- 
lants: 

By  public  policy  is  intended  that  princi- 
ple of  the  law  which  holds  that  no  subject 
can  lawfully  do  that  which  has  a  tendency 
to  be  injurious  to  the  public,  or  against  the 
public  good. 

Qreenhood,  Pub.  Pol.  p.  2,  ex.  2. 

The  legislature  of  the  state  is  alone  in- 
vented with  the  authority,  and  must  deter- 
mine its  public  policy. 

Carroll  v.  East  8i.  Louis,  67  111.  568,  16 
Am.  Rep.  632 ;  Santa  Clara  Female  Academy 
V.  Sullivan,  116  111.  375,  56  Am.  Rep.  776,  6 
N.  K.  183. 

The  regulation  of  warehouses  and  ele- 
vators as  instrumentalities  affecting  trade 
and  commerce  is  a  legitimate  and  proper  ex- 
ercise of  the  legislative  power. 

Munn  V.  People,  69  HI.  80,  94  U.  S.  113, 
24  L.  ed.  77 ;  Budd  v.  Neu:  York,  143  U.  S. 
517,  36  L.  ed.  247,  4  Inters.  Com.  Rep.  45,  12 
Sup.  Ct.  Rep.  468. 

Restrictions  on  the  use  of  real  estate, 
where  not  for  the  benefit  of  some  individual, 
or  of  the  public,  are  contrary  to  public  pol- 
icy and  void. 

Mitchell  V.  Leavitt,  30  Conn.  588;  Green- 
hood,  Pub.  Pol.  chap,  7,  p.  685;  Eckkart  v. 
Irons,  128  111.  581,  20  N.  E.  687;  Linn  v. 
Sigsbee,  67  111.  75;  Oakdale  Mfg.  Co.  v. 
Oarst.  18  R.  I.  484,  23  L.  R.  A.  641,  49  Am. 
St.  Rep.  784,  28  Atl.  973. 

Restrictions  of  business,  trade,  etc.,  can- 
not run  with  the  land  though  expressed  in 
the  deed  conveying  it. 

Tardy  v.  Creasy,  81  Va.  553,  59  Am.  Rep. 
076;  Gibhs  v.  Consolidated  Oas  Co.  130  U. 
S.  409,  32  L.  ed.  984,  9  Sup.  Ct.  Rep.  553. 

It  is  H  rule  of  the  common  law  that  all 
contracts  in  violation  of  its  principles,  or  op- 
posed to  legislative  enactments,  or  that  are 
opposed  to  public  policy,  are  void. 

Nash  V.  Monheinier,  20  III.  215;  Neustadt 
V.  Hall,  58  III.  172;  Jerome  v.  Bigelow,  66 
III.  452,  16  Am.  Rep.  597. 

A  contract  may  be  declared  void  on  ac- 
count of  its  corrupt  tendency,  and  as  incon- 
sistent with  public  policy. 

Hamilton  v.  Hamilton,  89  111.  349;  (HI- 
lett  V.  Logan  County,  67  111.  256;  Working- 
men's  Bkg.  Co.  V.  Rautenberg,  103  III.  460, 
42  Am.  Rep.  26;  People  ex  rel.  Peahody  t. 
Chicago  Oas  Trust  Co.  130  111.  294,  8  L,  R. 
A.  497,  17  Am.  St.  Rep.  319,  22  N.  E.  798. 

Whatever  tends  to  prevent  competition  in 
business,  impressed  with  a  public  character, 
is  opposed  to  public  policy,  and  is  therefore 
unlawful. 

Greenhood,  Pub.  Pol.  pp.  180,  643,  654, 
655,  670;  2  Addison,  Contr.  p.  743. 

Any  contract  which  is  injurious  to  the 
public  is  void  on  the  ground  of  public  policy. 
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Homer  v.  Graves,  7  Bing.  743,  5  Moore  & 
P.  768,  9  L.  J.  C.  P.  192;  Graft  v.  McCon- 
-ougky,  79  111.  350,  22  Am.  Rep.  171;  Chi- 
■cago  Gaslight  d  Coke  Co.  v.  People's  Gas- 
light d  Coke  Co,  121  111.  530,  2  Am.  St.  Rep. 
124,  13  N.  E.  169. 

The  general  rule  that  contracts  in  partial 
restraint  of  trade  are  invalid  does  not  ap- 
ply to  corporations  engaged  in  a  public  busi- 
ness in  wlndi  the  public  is  interested. 

Chicago  Gaslight  d  Coke  Co,  v.  People's 
<}<islight  d  Coke  Co.  121  111.  530,  2  Am. 
St.  Rep.  124,  13  N.  E.  169;  South  Chi- 
<}ago  City  R.  Co.  v.  Calumet  Electric 
street  R.  Co.  171  111.  391.  49  N.  E.  576; 
More  V.  Bennett,  140  111.  80,  15  L.  R.  A.  361, 
33  Am.  St.  Hep.  216,  29  N.  E.  888. 

The  rule  prohibiting  perpetuities  requires 
that  the  absolute  ownership  of  property 
must  rest  in  someone  within  the  period  of  a 
life  or  lives  in  being  and  twenty-one  years 
■and  nine  months  thereafter. 

Oicsley  V.  Harrison,  190  111.  240,  60  N.  E. 
«9. 

A  perpetuity  is  any  limitation  tending  to 
fetter  the  alienation  of  property  for  a  period 
longer  than  permitted. 

Waldo  V.  Cummings,  45  111.  421;  Russell 
V.  Baptist  Theological  Union,  73  111.  337; 
Hart  V.  Seymour,  147  111.  598,  35  N.  E.  246; 
Botce  V.  Hodge,  152  111.  252,  38  N.  E.  1083; 
Lawrence  v.  Smith,  163  111.  149,  45  N.  E. 
259;  Bigelow  v.  Cady,  171  111.  229,  63  Am. 
St.  Rep.  230,  48  N.  E.  974. 

The  plaintiffs,  by  standing  by  and  seeing 
valuable  improvements  placed  upon  the 
premises,  are  estopped  from  claiming  under 
the  restriction  after  the  improvements  are 
placed  upon  the  premises. 

Mitchell  v.  Leavitt,  30  Conn.  587;  Jenks 
V.  Pawlotcski,  98  Mich.  110,  22  L.  R.  A.  863, 
39  Am.  St.  Rep.  522,  56  N.  W.  1105. 

A  condition  subsequent  will  not  be  en- 
forced where  the  contract  is  tainted  with  il- 
legality. 

St.  Louis,  J.  d  C.  R.  Co.  V.  Mathers,  104 
111.  257. 

An  invalid  contract  is  no  estoppel. 

Herman,  Estoppel,  §  224;  Franklin  Nat. 
Bank  v.  Whitehead,  149  Ind.  560,  39  L.  R.  A. 
725,  63  Am.  St.  Rep.  302,  49  N.  E.  592 ;  St. 
Louis,  J.  d  C.  R.  Co.  v.  Mathers,  71  111. 
592,  22  Am.  Rep.  122;  Gray  v.  Chicago,  M. 
4:  St.  P.  R.  Co.  189  111.  409,  59  N.  E.  950; 
Hutchinson  v.  Vlrich,  145  111.  336,  21  L.  R. 
A.  391,  34  N.  E.  556;  Lyman  v.  Suburban 
R.  Co.  190  111.  320,  52  L.  R.  A.  645,  60  N. 
E.  515. 

Mr.  Arthur  Keithley,  for  appellees: 

The  deed  is  valid. 

Cowell  v.  Colorado  Springs  Co.  100  U.  S. 
-55,  25  L.  ed.  547 ;  O'Brien  v.  Wetherell,  14 
ICan.  616;  Smith  v.  Barrie,  56  Mich.  314, 
56  Am.  Rep.  391,  22  N.  W.  816;  Plumb 
ijo  L.  R.  A. 


v.  Tubbs,  41  N.  Y.  442;  Sperry  v.  Pond, 
5  Ohio,  388,  24  Am.  Dec  296;  Lyman 
V.  Suburban  R.  Co.  190  111.  320,  52  L.  R.  A. 
U45,  60  y.  E.  515. 

The  grantee  in  a  deed  of  this  character  is 
estopped  from  denying  the  title  of  his 
grantor. 

Co  tret  I  V.  Colorado  Springs  Co.  100  U.  S. 
33,  23  L.  ed.  547;  O'BHen  v.  Wetherell,  14 
Kan.  616 :  Fitch  v.  Baldu:in,  1?  Johns.  161 ; 
Miller  v.  Shackleford,  4  Dana,  264;  Gill  v. 
Fauntleroy,  8  B.  Mon.  177. 

Demand  for  possession  before  bringing 
suit  is  not  necessary. 

Coucil  V.  Colorado  Springs  Co.  100  U.  8. 
55,  25  L.  ed.  547;  Lyman  v.  Suburban  R. 
Co.  190  III.  320,  52  L.  R.  A.. 645,  60  N.  E. 
515. 

It  is  either  to  prevent  or  compel  the  per- 
formance of  legal  acts,  as  distinguished  from 
illegal  acts,  that  conditions  subsequent  are 
inserted  in  deeds. 

Smith  v.  Barrie,  56  Mich.  314,  56  Am. 
Rep.  391,  22  N.  W.  816. 

When  the  intention  of  the  parties  is  clear- 
ly manifested  in  the  creation  of  restrictions 
or  limitations  upon  the  use  of  the  grantee, 
for  the  use  of  the  grantor,  his  heirs  or  as- 
signs, a  court  of  equity  will  enforce  the 
same. 

Eckhart  v.  Irons,  128  111.  569,  20  N.  E. 
687 ;  Hutchinso^i  v.  Ulrich,  145  111.  336,  21 
L.  R.  A.  391,  34  N.  E.  556. 

The  owner  of  land  selling  or  leasing  it 
may  insist  upon  just  such  covenants  as  he 
plea.ses  touching  the  use  and  mode  of  en- 
joyment of  the  land. 

Star  Brewery  Co.  v.  Primas,  163  111.  652, 
45  N.  E.  145. 

Estoppels  in  pais  relating  to  real  estate 
cannot  be  made  available  in  a  court  of  law. 

Blake  v.  Fash,  44  111.  302;  St.  Louis  Nat. 
Stock  Yards  v.  Wiggins  Ferry  Co.  102  111. 
514;  Linnerts  v.  Dorway,  175  111.  508,  67 
Am.  St.  Rep.  232,  51  N.  E.  809;  Cobbs  v. 
Niblo,  6  111.  App.  60. 

Contracts  in  restraint  of  trade  to  a  lim- 
ited extent,  or  limited  contracts  in  restraint 
of  trade,  are  binding. 

Hursen  v.  Gavin,  162  111.  377,  44  N.  E. 
735;  Union  Sirawboard  Co.  v.  Bonfield,  103 
111.  420,  86  Am.  St.  Rep.  346,  61  N.  E.  1038  ; 
Cowell  v.  Colorado  Springs  Co.  100  U.  S.  65, 
25  L.  ed.  547;  Smith  v.  Barrie,  56  Mich. 
314,  56  Am.  Rep.  391,  22  N.  W.  816;  Ltn- 
nei'tz  V.  Dorway,  175  111.  508,  67  Am.  St. 
Rep.  232,  51  N.  E.  809 ;  Gordon  v.  Dickinson, 
131   111.  141,  23  N.  E.  439. 

Ricks,  J.,  delivered  the  opinion  of  the 
court : 

Appellants  contend  that  the  deed  conveying 
the  premises  in  question  to  Best  operated  as 
an  absolute  conveyance  in  fee,  free  from  »*7^ 
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restrictions  or  limitations  whatever  as  to 
any  future  use  to  which  the  premises  might 
be  put,  for  the  reasons  that  the  condition  in 
the  deed  was  ( 1 )  contrary  to  public  policy, 
and  against  public  welfare;  (2)  that  it  vio- 
lates the  spirit  of  the  rule  of  perpetuities; 
(3)  that  it  is  unreasonable;  and  (4)  that  it 
is  inoperative  by  reason  of  the  intervention 
of  the  doctrine  of  equitable  estoppel. 

The  condition,  as  expressed  in  the  deed,  is 
plain  and  unambiguous,  and  needs  not  the 
aid  of  a  court  to  construe  its  meaning.  Par- 
ties have  a  right  to  make  deeds,  and  insert 
therein  such  conditions  as  they  see  fit,  and 
contracts  entered  into  freely  and  voluntarily 
must  be  held  sacred,  and  be  enforced  by  the 
courts.  As  the  parties  make  their  deeds 
and  contracts,  so  the  courts  must  take  them ; 
and  yet  they  must  not  be  such  contracts  as 
are  in  contravention  of  the  paramount  prin- 
ciple of  public  good.  So  long  as  the  bene- 
ficial enjoyment  of  nn  estate  conveyed  in 
fee  simple  is  not  materially  impaired  by  re- 
strictions and  conditions  contained  in  a 
deed,  such  restrictions  and  conditions  as  to 
the  mode  of  its  use  are  held  valid.  The  en- 
forcement of  these  conditions  by  the  courts 
arises  from  the  principle  of  law  that  every 
owner  of  the  fee  has  the  legal  right  to  dis- 
pose of  his  estate,  either  absolutely  or  con- 
ditionally, or  to  regulate  the  manner  in 
which  the  estate  shall  be  used  and  occupied, 
as  the  grantor  may  deem  best  and  proper. 
Just  so  long  as  the  conditions  and  restric- 
tions are  not  violative  of  the  public  good  or 
subversive  of  the  public  interest,  they  will 
be  enforced.  It  has  been  well  said  that  pub- 
lic policy  is  a  variable  quality,  but  that  it 
is  only  variable  in  so  far  as  the  habits,  ca- 
pacities, and  opportunities  of  the  public 
have  become  more  varied  and  complex,  and 
that  the  principles  to  be  applied  have  always 
remained  unchanged  and  unchangeable. 
"The  relations  of  society  become,  from  time 
to  time,  more  complex.  Statutes  defining 
and  declaring  public  and  private  rights  mul- 
tiply rapidly,  and  public  policy  often 
changes  as  the  laws  change,  and  therefore 
new  applications  of  old  principles  are  re- 
quired." Davies  v.  Davies,  L.  R.  36  Ch. 
Div.  304,  56  L.  J.  Ch.  N.  S.  962,  58  L.  T.  N. 
S.  209,  36  Week.  Rep.  86.  It  is  not  the  in- 
terest of  the  parties  alone  which  is  to  be 
considered  the  true  teat,  but  in  each  partic- 
ular case,  under  the  facts,  the  judicial  in- 
quiry is.  Will  the  enforcement  of  the  con- 
dition be  inimical  to  the  public  interests? 
And  so  in  Price  v.  Oreen,  16  Mees.  &  W.  346, 
16  L.  J.  Exch.  N.  S.  108,  9  Jur.  880,  a  con- 
tract not  to  carry  on  the  perfume  business 
within  600  miles  of  London  was  held  void, 
the  contract  being  one  which  the  court 
deemed  would  be  against  public  policy  to  en- 
force. Yet  in  the  case  of  Nordenfelt  v. 
05  L.  R.  A. 


Maxim- Nordenfelt  Oun^  d  Ammunition  Co^ 
[1894]  A.  C.  535,  63  L.  J.  Ch.  N.  S.  908,  11 
Reports,  1,  71  L.  T.  N.  S.  489,  where  the 
patentee  and  manufacturer  of  guns  and  am- 
munition for  war  purposes  transferred  his- 
patent  to  a  company,  and  covenanted  with 
the  latter  not  to  engage  in  that  business  for 
a  term  of  twenty-five  years,  it  was  held  that 
this  condition  was  valid,  and  not  against 
public  policy,  for  the  reason  that,  owing  to- 
the  nature  of  that  particular  business,  and 
the  limited  number  of  customers  to  whom 
sale  might  be  made  (being  mainly  to  the 
governments  of  countries ) ,  the  restraint  im- 
posed in  that  case  was  not  larger  than  wa» 
necessary  for  the  protection  of  the  con- 
tractee,  and  not  injurious  to  the  public  in- 
terest. In  Brooks  v.  Cooper,  60  N.  J.  Eq. 
761,  21  L.  R.  A.  617,  36  Am.  St.  Rep.  793,  2ft 
Atl.  978,  it  is  said:  "Whatever  tends  to- 
injustice  or  oppression,  restraint  of  liberty, 
restraint  of  legal  right;  whatever  tends  to 
the  obstruction  of  justice,  a  violation  of  a 
statute,  or  the  obstruction  or  perversion  of 
the  administration  of  the  law;  whatever 
tends  to  interfere  with  or  control  the  admin- 
istration of  the  law  as  to  executive,  legis- 
lative, or  other  ofiicial  action,  whenever  em- 
bodied in  and  made  the  subject  of  a  con- 
tract, the  contract  is  against  public  policy 
and  therefore  void,  and  not  susceptible  of 
enforcement."  As,  for  instance,  an  agree- 
ment to  withdraw  an  election  petition  in 
consideration  of  money  was  held  void.  Cop- 
pock  V.  Boiver,  4  Mees.  &  W.  361,  8  L.  J. 
Exch.  N.  S.  9.  And  so  an  agreement  to  ob- 
tain a  pardon  was  held  void.  Krihben  v. 
Haycraft,  26  Mo.  396.  Likewise  contracts 
for  services  knov/n  as  "lobby  services"^ 
[Trist  v.  Child,  21  Wall.  441,  22  L.  ed.  623),. 
and  a  note  executed  in  consideration  of  the 
payee  agreeing  to  resign  a  public  office  in 
favor  of  the  maker  and  using  his  influence 
to  appoint  the  latter  his  successor  are  void 
{Meacham  v.  Dow,  32  Vt.  721).  And  con- 
ditions in  general  restraint  of  marriage 
{Randall  v.  Marble,  69  Me.  310,  31  Am.  Rep. 
281),  or  general  restraint  of  alienation 
{Reifanyder  v.  Hunter,  19  Pa.  41),  or  the 
procuring  of  a  nolle  prosequi  from  the  gov- 
ernor ( Wildey  v.  Collier,  7  Md.  273,  61  Am. 
Dec.  346),  or  to  prevent  competition  in  bid- 
ding for  government  contracts  {Oulick  v. 
Ward,  10  N.  J.  L.  87,  18  Am.  Dec.  389),  have 
been  held  void  as  opposed  to  public  policy. 
But  where  the  condition  is  made  in  good 
faith,  and  stipulates  for  nothing  that  ia 
malum  in  se  or  malum  prohibitum,  before 
the  court  should  determine  the  condition  to 
be  void,  as  contravening  public  policy,  it 
should  be  satisfied  that  the  advantage  to  ac- 
crue to  the  public  for  so  holding  is  certain 
and  substantia],  and  not  theoretical  and 
problematical.     Kellogg  v.  Larkin,  3  Pinney 
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(Wis.)  123,  3  Chand.  (Wis.)  133,  56  Am. 
Dec.  164.  So  It  has  been  universally  held 
that  conditions  in  deeds  restraining  the 
grantee  from  selling  intoxicating  liquors  up- 
on the  premises  are  valid.  Cotcell  v.  Colo- 
rado Springs  Co.  100  U.  S.  55,  25  L.  ed.  547 ; 
Star  Brewery  Co.  v.  Primas,  163  111.  652,  45 
N.  E.  145.  An  agreement  not  to  run  a  stage 
coach  on  a  certain  road  has  been  held  valid 
(Pierce  v.  Fuller,  8  Mass.  223,  5  Am.  Dec. 
102),  and  a  condition  that  a  party  would 
not,  at  any  time  thereafter,  own,  run,  or  be 
interested  in  any  line  of  packet  boats  on  the 
Erie  canal,  was  held  valid  [Chappel  v. 
Brockway,  21  Wend.  157)  ;  also  a  conditign 
that  a  schoolhouse  should  not  be  erected  on 
the  premises  [McKiasick  v.  Pickle,  16  Pa. 
140),  or  a  distillery,  or  a  machine  shop  for 
iron  manufacture,  or  a  hospital,  or  a  ceme- 
tery, have  all  been  held  to  be  valid  condi- 
tions {Plumb  V.  Tuhhs,  41  N.  Y.  444).  A 
stipulation  in  a  deed  that  the  premises  con- 
veyed should  not  be  used  or  occupied  as  a 
hotel  [Stines  v.  Dorman,  25  Ohio  St.  580), 
and  a  condition  against  the  erection  of  a 
building  for  the  manufacture  of  resin  oil 
(Atlantic  Dock  Co.  v.  Leamtt,  54  N.  Y.  35, 
13  Am.  Rep.  556),  and  a  condition  that  the 
grantor  should  have  the  exclusive  right  to 
sell  beer  to  any  public  house  erected  on  the 
land  conveyed  (Colt  v.  Totcle^  Eng.  Ch.  App., 
decided  in  1859),  were  held  enforceable  con- 
ditions. A  condition  that  neither  the  prem- 
ises nor  the  building  erected  thereon  were  to 
be  used  at  any  time  thereafter  as  a  public 
house  (Post  v.  Bernheimery  31  Hun,  247), 
also  a  condition  in  a  deed  to  the  county  on 
the  express  condition  that  the  county  would 
**erect  thereon,  within  five  years,  a  court- 
house for  the  use  of  said  county,  and  keep 
and  maintain  the  same  thereon  for  the  space 
of  ten  years"  (Pepin  County  v.  Prindle,  61 
Wis.  301,  21  N.  W.  254),  have  been  held 
valid.  And  where  an  estate  was  conveyed 
on  the  condition  of  not  placing  a  window  on 
the  north  side  of  the  house,  and  the  grantor 
was  never  the  owner  of  the  land  adjoining 
on  the  north  side,  and  the  estate  was  after- 
wards mortgaged  by  the  grantee,  it  was 
held  that  the  whole  estate,  both  of  the  mort- 
gagor and  mortgagee,  was  forfeited  on  con- 
dition broken.  Gray  v.  Blanchard,  8  Pick. 
284. 

In  People  ex  rel.  Peahody  v.  Chicago  Gas 
Trust  Co.  130  111.  268,  8  L.  R.  A.  497,  17 
Am.  St.  Rep.  319,  22  N.  E.  798,  this  court 
said:  "Public  policy  is  that  principle  of 
the  law  which  holds  that  no  subject  or  cit- 
izen can  lawfully  do  that  which  has  a 
tendency  to  be  injurious  to  the  public,  or 
against  the  public  good.''  The  question, 
then,  in  this  case  to  determine,  is,  Does  the 
condition  in  the  deed  have  a  tendency  to  be 
injurious  to  the  public,  or  to  be  against  the 
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public  good?  It  will  be  observed  that  in  this 
deed  the  only  condition  contained  therein 
was  that  no  grain  elevator  should  ever  be 
built  thereon,  or  grain  ever  be  handled  there- 
on. It  left  the  estate  free  to  be  used  for 
any  and  for  all  other  purposes  whatsoever, 
and  was  not  subversive  of  the  estate,  and 
did  not  destroy  or  limit  its  alienable  or  in- 
heritable character.  Cowell  v.  Colorado 
Springs  Co.  100  U.  S.  55,  25  L,  ed.  547.  The 
condition,  as  made  at  the  time  of  the  deed 
between  the  parties,  appears  to  have  been  a 
reasonable  one,  and  the  intent  of  the  parties 
to  the  deed  is  clear.  There  is  no  showing  in 
the  record  that  the  situation  of  the  property 
or  surroundings  have  changed,  so  as  to  make 
the  condition  at  the  present  time  an  unrea- 
sonable one;  and  we  cannot  see  that  there 
would  result  any  certain  and  substantial  ad- 
vantage to  the  public  by  holding  the  condi- 
tion in  this  deed  void.  The  parties  having 
seen  fit  to  place  such  a  condition  in  the  deed, 
the  intention  being  clear  and  free  from 
doubt,  and  the  same  not  being  malum  in  se 
or  malum  prohibiium,  and  not  contrary  to 
public  policy,  the  court  must  enforce  the 
same.  Hutchinson  v.  Ulrich,  145  111.  342, 
21  L.  R.  A.  391,  34  N.  E.  556. 

In  support  of  appellants'  contention  that 
the  condition  in  this  deed  is  contrary  to 
public  policy,  and  against  the  public  welfare, 
attention  is  called  to  the  fact  that  the  evi- 
dence shows  that  the  building  erected  on  the 
premises  in  question  is  a  public  warehouse, 
and  a  subject  of  great  public  concern,  in  the 
encouragement  of  which  the  public  has  an 
interest,  and  that  any  condition  which  would 
tend  to  restrict  such  encouragement  must 
necessarily  be  deemed  contrary  to  public 
policy.  At  the  time  of  the  deed  to  appel- 
lant Best  there  was  no  elevator  upon  the 
premises,  or  grain  being  handled  thereon. 
The  condition  in  the  deed  became  effective 
upon  the  delivery  of  the  deed,  and  the  pub- 
lic, so  far  as  it  related  to  the  property  here 
involved,  could  have  no  interest  in  a  business 
not  then  existing  thereon.  Had  the  restric- 
tion been  so  broad  as  to  have  affected  all  the 
available  lands  in  the  community  from  be- 
ing occupied  by  a  warehouse,  or  had  there 
been  at  the  time  the  deed  was  made,  a  pub- 
lic warehouse  upon  the  premises,  and  the 
condition  sought  to  prohibit  the  use  of  such 
as  a  warehouse,  then  a  different  question 
might  bo  presented  for  determination,  as  to 
the  effect  of  which  we  express  no  opinion. 
The  public  is  no  more  injuriously  affected  by 
a  condition  prohibiting  the  use  of  a  small 
tract  of  land  in  a  village  for  the  purpose  of 
a  public  warehouse  than  it  is  affected  by  a 
condition  prohibiting  the  use  of  a  tract  of 
ground  for  a  schoolhouse;  and  in  the  illus- 
trations above  cited  there  are  numerous 
businesses  of  great  public  concern,  but  their 
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inhibition    from    limited    areas    were    not 
deemed  to  be  inimical  to  public  policy. 

Nor  do  we  think  the  contention  of  counsel 
for  appellants  that  the  condition  violates 
the  spirit  of  the  rule  of  perpetuities  can  be 
sustained.  In  Gray  v.  Chicago,  M.  d  8t.  P. 
R.  Oo.  189  111.  400.  69  N.  E.  950,  where  one 
of  the  conditions  of  the  deed  in  question  was 
that  appellee  should  maintain  a  passenger 
depot  at  a  certain  place,  and  stop  thereat 
all  its  accommodation  trains  to  take  and 
leave  passengers,  it  was  contended  by  ap- 
pellee that  the  condition,  being  perpetual, 
was  illegal  and  void,  and  that  the  appellee 
held  the  land  free  from  such  invalid  condi- 
tion; but  this  contention  we  refused  to  up- 
hold, and  we  think  that  case  decisive  of  the 
one  at  bar  as  to  appellants'  objection  that 
the  condition  violates  the  spirit  of  the  rule 
of  perpetuities.  This  disposes  of  appellants' 
first,  second,  and  third  contentions. 

Appellants  further  urge  that  the  condi- 
tion should  not  be  enforced,  for  the  reason 
that  appellees  are  estopped  from  claiming 
under  the  restriction,  because  they  had  ac- 
tual notice  of  the  intention  of  appellants  to 
erect  a  warehouse  upon  the  premises,  which 
were  vacant,  and  permitted  appellants  so  to 
do  without  hindrance  or  objection.  There 
is  no  proof  in  the  record  that  the  appellees 
stood  by  and  permitted  this  elevator  to  be 
erected  upon  this  property  without  protest; 
but,  even  if  such  were  the  case,  it  would  not 
be  permissible,  in  an  action  of  ejectment,  to 
invoke  estoppel  in  pais  in  order  to  defeat 
the  legal  title  to  the  land.  Linnertz  v.  Dor- 
way,  176  111.  508,  67  Am.  St.  Rep.  232,  51 
N.  E.  809. 

Appellants  insist  that  the  rulings  of  the 
trial  court  in  excluding  certain  evidence 
tending  to  show  the  nature  of  the  business 
and  property  interests  of  appellees  in  the 
village  of  Prinoeville  was  erroneous.  There 
was  no  error  in  excluding  this  testimony. 
Oray  v.  Chicago,  M,  rf  8t.  P.  /2.  Co.  189  111. 
400,  59  N.  E.  960. 

At  the  request  of  appellees,  the  court,  try- 
ing the  case  without  a  jury,  made  four  hold- 
ings as  to  the  law  of  the  case:  First,  that 
the  condition  in  the  deed  was  a  valid  one, 
and  for  violation  of  it  appellees  could  re- 


cover; second,  that  the  condition  waa  not 
such  a  restraint  of  trade  as  to  violate  the 
law,  or  to  invalidate  the  deed;  third,  that 
appellants  were  estopped  from  denying  the 
title  of  appellees  at  the  time  of  making  the 
deed  in  controversy;  fourth,  that  it  was  not 
necessar}',  in  order  to  enable  the  plaintiffs 
to  recover,  that  they  should  show  where 
they  procured  their  title,  or  what  that  title 
was.  The  appellants  offered  fifteen  hold- 
ings, of  which  the  first,  third,  and  fourth 
were  held  as  requested,  and  the  remaining 
twelve  were  refused.  All  the  refused  hold- 
ings but  the  eleventh  were  upon  the  proposi- 
tion that  real  estate  is  an  article  of  com- 
merce; that  uses  to  which  it  should  be  de- 
voted are  constantly  changing  as  the  busi- 
ness of  the  country  increases,  and  as  its  new 
wants  are  developed,  and  it  is  contrary  to 
public  policy  to  tie  up  real  estate  with  re- 
strictions and  prohibitions  as  to  its  uses. 
This  proposition  was  presented  in  various 
forms;  some  on  the  theory  that  it  was 
against  public  policy,  because  it  was  in  re- 
straint of  trade;  others  upon  the  theory 
that  the  public  is  interested  in  public  ware- 
houses and  in  the  business  conducted  in 
them ;  and  others  that  such  restrictions  were 
against  the  Constitution  and  laws  of  the 
state.  The  eleventh  refused  holding  was  to 
the  effect  that  the  restriction  was  void  be- 
cause it  prevented  the  building  of  a  public 
warehouse  on  the  only  suitable  and  available 
lots  in  the  village;  that  there  was  no  pub- 
lic warehouse  in  the  village  at  the  time  of 
the  execution  of  the  deed;  and  because, 
further,  the  grantor  had  no  other  lots  or 
interests  in  the  village.  This  instruction 
was  refused,  because  it  was  not  applicable  to 
the  facts.  If  the  propositions  offered  on  be- 
half of  appellees  were  properly  held,  as  we 
think  they  were,  the  court  did  not  err  in  the 
refusal  of  those  asked  by  appellants. 

Finding  no  errors  in  the  record,  the  judg- 
ment of  the  Circuit  Court  is  affirmed. 

Bosks,  J.,  did  not  concur. 

Rehearing  denied  April  10,  1903. 

Writ    of    error    dismissed    by    Supreme 
I  Court  of  United  States  January  18,  1904. 


INDIANA  SUPREME  COURT. 


Louisa  J.  COCHRAN,  Appt., 

Thomas  BOLEMAN  et  al. 

( Ind ) 

The  members  of  an  unincorporated  ma- 

NoTE. — As  to  liability  of  a  member  of  a  bene-  i  435,  and  note;  also  Lehman  v.  Clark,  43  L.  R. 
fit  society  to  an  action  for  an  assessment,  see,  '  A.  648,  and  L' Union   St.  Jean   Baptlste  v.  Ga- 
in this  series,   Kllerbe  v.   Barney,  23   L.   R.  A.  '  tlguy,   04   L.    K.   A.   158. 
05  L.  R.  A. 


tnal  benefit  aasoclatlon  are  not  snb- 
Ject  to  anit  by  the  beneficiary  of  a  de- 
ceased member  for  their  respective  shares  of 
such  benelit,  where  the  by-laws  of  the  as- 
sociation contemplate  the  collection  and  dis- 
bursement  of   benefits   by   officers,   and   for- 
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feiture  of  membership  Is  the  only  penalty  pro- 
vided for  failure  to  pay  an  assessment. 

(May  17,  1904.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Vanderburgh 
County  in  favor  of  defendants  in  an  action 
brought  to  enforce  payment  of  the  amount 
alleged  to  be  due  on  a  mutual  benefit  certifi- 
cate.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  A«  W.  Fnnkhoiuer,  A.  F. 
FvnU&oiuer,  G.  K.  Denton,  and  C.  M. 
Seller,  for  appellant: 

An  action  cannot  be  maintained  against 
this  association  in  its  associate  name. 

Niblack,  Ben.  Soc.  p.  183;  22  Enc.  PI.  & 
Pr.  pp.  242-246. 

Since  this  association  is  not  incorporated, 
it  has  no  legal  entity  separate  and  apart 
from  its  members,  and  therefore  the  mem- 
bers themselves,  those  who  compose  the  as- 
sociation, are  the  insurers  as  well  as  the  in- 
sured. In  a  few  states  such  an  unincor- 
porated association  may  be  sued  in  the  asso- 
ciate name  in  accordance  with  statutes  au- 
thorizing such  an  action. 

22  Enc.  PI.  &  Pr.  p.  246. 

But  even  in  such  states  this  is  only  a  mat- 
ter of  convenience,  because  of  the  diflSculty 
of  bringing  so  many  defendants  into  court. 
And  a  judgment,  when  obtained,  is  a  judg- 
ment against  the  individuals  composing  the 
association. 

Taylor  v.  Order  of  Railioay  Conductors, 
89  Minn.  222,  94  N.  W.  684;  Van  Houten  v. 
Pine,  36  N.  J.  Eq.  133. 

With  regard  to  the  question  as  to  the 
proper  form  of  action,  it  is  immaterial 
whether  the  association  is  incorporated  or 
not. 

Priichett  v.  Schafer,  2  W.  N.  C.  317;  Su- 
preme Lodge,  K.  U.  v.  Ahhoit,  82  Ind.  1; 
Grand  Lodge,  A.  0.  U.  W.  v.  Gandy,  63  N. 
J.  Eq.  692,  53  Atl.  142. 

A  quasi  or  de  facto  corporation  exists 
only  where  the  association  attempts  unsuc- 
cessfully to  incorporate,  or  holds  itself  out 
to  be,  or  does  business  on  the  assumption 
that  it  is,  a  corporation. 

8  Am.  &  Eng.  Enc.  Law,  p.  748. 

If  this  association  were  incorporated,  then 
the  members  of  course  would  not  be  liable 
individually. 

If  they  attempt  to  carry  on  business  as 
an  unincorporated  association,  they  must 
take  the  consequences  of  liability  attaching 
by  reason  of  doing  business  in  this  manner. 

Taylor  v.  Order  of  Railicay  Conductors, 
89  Minn.  222,  94  N.  W.  684. 

The  members  of  this  association  are  part- 
ners. 

Bacon,  Ben.  Soc.  §  28;  Collyer,  Partn.  § 
29. 
65  L.  R.  A. 


Messrs.  Alexander  Gilolirist,  Curraa 
A.  DeBrnler,  and  John  D.  Welnuun,  for 

appellees : 

Such  a  society  as  that  to  which  the  de- 
ceased and  the  appellees  belonged  is  not  in 
any  sense  a  partnership. 

Brown  v.  Rauis,  53  Iowa,  81,  4  N.  W.  867 ; 
Peck  V.  Lusk,  38  Iowa,  93;  Guest  v.  Bur- 
lington Opera-House  Co.  74  Iowa,  468,  38 
N.  W.  158;  Winter  v.  Pipher,  96  Iowa,  17, 
64  N.  W.  663;  Heard  v.  Wilder,  81  Iowa, 
421,  46  N.  W.  1075:  McBride  v.  Ricketts, 
98  Iowa,  539,  67  N.  W.  410;  Price  v.  Alex- 
ander, 2  G.  Greene,  427,  62  Am.  Dec.  526; 
Reed  v.  Murphy,  2  G.  Greene,  574;  1  Bates, 
Partn.  §§  1,  75;  Bacon,  Ben.  Soc.  §§  28,  112; 
Lafofid  V.  Deems,  81  N.  Y.  614;  Caldicott  v. 
Griffiths,  22  Eng.  L.  &  Eq.  529;  Collyer, 
Partn.  Wood's  ed.  §  29;  State  ex  rel.  Rob- 
ertson V.  Hope,  102  Mo.  410,  14  S.  W.  986; 
Niblack,  Ben.  Soc.  2d  ed.  §  80;  1  Lindley, 
Partn.  57;  Richmond  v.  Judy,  6  Mo.  App. 
465;  17  Am.  &  Eng.  Enc.  Law,  p.  866;  Burt 
V.  Lathrop,  52  Mich.  106,  17  N.  W.  716; 
Austin  V.  Thomson,  45  N.  H.  113;  Re  Lon- 
don Marine  Ins.  Asso.  L.  R.  8  Eq.  176,  20  L. 
T.  N.  S.  943,  17  Week.  Rep.  784;  Re  St. 
James's  Club,  2  De  G.  M.  &  G.  383,  16  Jur. 
1075;  Johnson  v.  Corser,  34  Minn.  355,  25 
N.  W.  799;  Brown  v.  Stoerkel,  74  Mich.  269, 
,3L.  R.  A.  430,  41  N.  W.  921. 

No  matter  by  what  name  the  association 
may  be  called,  the  rights  and  obligations  of 
the  members  are  fixed,  and  must  be  deter- 
mined by  the  by-laws  and  the  benefit  certifi- 
cates. Under  these,  the  individual  members 
assume  no  enforceable  obligations  whatever. 
Under  the  certificate  and  the  by-laws,  the  ap- 
pellees did  not,  nor  did  either  one  of  them, 
enter  into  any  contractual  relation  with  the 
appellant.  The  agreement  of  the  members  is 
simply  to  pay  assessments  made  upon  them, 
or  to  forfeit  all  rights  as  members,  including 
the  right  of  insurance. 

Burt  V.  Lathrop,  52  Mich.  106,  17  N.  W. 
716;  Hammerstein  v.  Parsons,  38  Mo.  App. 
332;  Ebbinghousen  v.  Worth  Club,  4  Abb. 
N.  C.  300;  Hirschl,  Fraternities  &  Socie- 
ties, 3-6;  Waller  v.  Thomas,  42  How.  Pr. 
344;  White  v.  Brownell,  3  Abb.  Pr.  N.  S. 
325;  OZery  v.jBro«w,  51  How.  Pr.  92;  Thomas 
V.  Ellmaker,  1  Pars.  Sel.  Eq.  Cas.  98 ;  Payne 
V.  Snow,  12  Cush.  443,  59  Am.  Dec.  203; 
Barry  v.  Nuckolls,  2  Humph.  324;  Cohn  v. 
Borst,  30  Hun,  562;  Bacon,  Ben.  Soc.  §§  35, 
112;  Hyde  v.  Woods,  94  U.  S.  523,  24  L.  ed. 
264;  Tyrrell  v.  Washburn,  6  Allen,  466;  Ab- 
bott's Digest  of  Corp.  title.  Associations;  1 
Bates,  Partn.  §  17 ;  Hill  v.  Beach,  12  N.  J. 
Eq.  31;  Carlen  v.  Drury,  1  Ves.  &  B.  157,  12 
Revised  Rep.  203;  Keasley  v.  Codd,  2  Car. 
&  P.  408;  Hess  v.  Werts,  4  Serg.  &  R.  366; 
Fuller  V.  Rowe,  67  N.  Y.  23;  Ferris  v.  Thaw, 
5  Mo.  App.  279;  Sproat  v.  Porter,  9  Mass. 
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300;  Carlton  v.  Southnm  Mut.  Ins.  Co.  72 
Ga.  371. 

Tlie  contract  is  unilateral.  Each  mem- 
ber simply  agrees  that,  if  he  does  not  pay 
any  assessment  made  upon  him,  he  will  for- 
feit liis  rights.  Under  such  a  contract  there 
can  be  no  recover^''  by  any  beneficiary  against 
the  individual  members  of  the  order. 

Liehman  v.  Clark,  174  111.  279,  43  L.  R.  A. 
648,  51  N.  E.  222;  Clark  v.  Schromeyer,  23 
Ind.  App.  o«5.  55  N.  E.  785 ;  3  Am.  &  Eng. 
Enc.  Law.  2d  ed.  p.  1100. 

MohJks,  J.,  delivered  the  opinion  of  the 
court : 

This  action  was  brought  by  appellant  on 
a  certificate  of  insurance  on  the  life  of  her 
deceased  husband  in  the  mutual  benefit  de- 
partment of  the  Order  of  Railway  Con- 
ductors of  America,  an  unincorporated  as- 
sociation, having  its  principal  place  of  busi- 
nc^ss  at  Cedar  Rapids.  Towa,  against  the  in- 
dividual uiembers  of  said  department  resid- 
ing in  this  state.  The  complaint  was  in 
two  paragi'aphs.  A  demurrer  for  w^ant  of 
fjicts  was  sustained  to  each  paragraph,  and, 
appellant  refusing  to  plead  further,  judg- 
ment was  rendered  in  favor  of  appellees. 
Tlie  ruling  of  the  court  on  said  demurrer  is 
assigned  for  error. 

it  is  alleged  in  tlie  first  paragraph  of  com-* 
plaint  that  the  defendants  and  several 
thousand  other  persons  living  in  other 
states,  without  the  jurisdiction  of  the  court, 
are,  and  were  at  the  time  the  contract  of  in- 
surance was  entered  into,  members  of  the 
mutual  lienefit  department  of  the  Order  of 
Railway  Conductors  of  America;  that  such 
department  claimed  and  held  itself  out  to 
be,  at  the  time  the  contract  was  made,  an 
unincorporated  mutual  insurance  associa- 
tion; and  that  the  president  and  secretary 
of  the  Grand  Division  of  the  Order  of  Rail- 
way Conductors  of  America,  and  an  insur- 
ance committee  appointed  by  said  grand  di- 
vision, were  the  agents  of  the  members  for 
tlie  purpose  of  transacting  the  business  of 
thv*  association.  The  death  of  the  insured, 
and  the  performance  of  all  the  conditions  to 
b(!  performed  by  appellant  and  the  deceased, 
are  alleged.  It  is  also  averred  that  the  by- 
hnvs  of  said  mutual  l)enefit  department  are 
a  part  of  the  contract  sued  upon,  and  copies 
of  the  application,  certificate,  and  by-laws 
are  made  a  part  of  the  complaint. 

It  is  provided  in  the  certificate  sued  upon 
that,  in  consideration  of  the  membership  fee, 
and  of  each  and  e\'ery  assessment  that  may 
be  levied  against  said  certificate  in  accord- 
ance with  the  then  existing  laws  governing 
the  said  mutual  l>enefit  department,  said  de- 
partment "agrees  with  A.  S.  Cochran  in  case 
of  his  death,  and  after  due  notice  and  satis- 
factory evidence  of  such  death  is  received 
i'uy  L.  R.  A. 


and  the  claim  is  properly  approved  in  ac- 
cordance with  the  laws  governing  the  said 
mutual  benefit  department  to  pay  or  cause 
to  be  paid,  to  the  person  or  persons  as  herein 
provided,  such  sums  as  may  be  realized  from 
an  assessment  levied  on  account  of  such 
death.  The  amount  herein  provided  for  to 
be  paid  as  follows:  Three  thousand 
dollars  to  L.  J.  Cochran  who  is  my 
wife,  .  .  .  provided  that  the  sum  to 
be  paid  under  this  certificate  on  account  of 
death  or  disability  of  the  member  herein 
named  shall  in  no  case  exceed  the  sum  of 
three  thousand  dollars.  It  is  distinctly  de- 
clared, covenanted,  and  agreed  that  this  cer- 
tificate is  but  evidence  of  membership  in 
said  mutual  department,  and  that  it  in  no 
sense,  and  at  no  time,  promises  or  agrees  to 
anything  that  is  not  dependent  at  all  times 
upon  the  laws  of  said  mutual  benefit  depart- 
ment as  they  may  be  legally  adopted  from 
time  to  time."  8aid  certificate  was  issued 
February  10,  1897. 

It  is  provided  in  the  application,  which 
is  made  a  part  of  the  agreement  contained 
in  said  certificate,  that  "if  payment  for 
each  and  every  assessment  is  not  received 
by  the  treasurer  within  two  calendar  months 
from  the  date  of  notice  thereof,  member- 
ship in  the  mutual  benefit  department  of  the 
Order  of  Railway  Conductors  of  America 
and  all  rights  to  any  benefit  therein  is  for- 
feited." Section  8  of  the  by-laws  provides 
that  "the  secretary  shall  receive  and  hold 
in  trust  all  funds  of  the  department,  and 
for  each  approved  claim  he  shall,  as  soon  as 
pos?»ible,  pay  to  the  proper  person  or  per- 
sons such  an  amount  as  shall  be  realized 
from  an  assessment  levied  for  the  purpose 
of  paying  the  claim,  provided  the  amount 
paid  shall  in  no  case  exceed  the  amount  for 
which  the  claimant  was  insured."  Section 
13  of  the  by-laws  provides  for  the  levying 
of  as!^essments  to  pay  approved  death  and 
disability  claims,  and  "if  any  of  the  above 
assessments  are  not  paid  at  the  office  of  the 
department  within  two  calendar  months 
from  the  date  of  the  notice  thereof,  the  cer- 
tificate or  certificates  upon  which  such  pay- 
ments have  not  been  made  shall  be  forfeited, 
together  with  all  rights  to  any  benefit  there- 
under. If,  after  the  approved  claims  agaiiis^t 
the  department  for  the  year  have  been  paid, 
there  shall  be  in  the  treasury  to  the  credit 
of  the  fund  a  surplus  which  shall  render 
such  action  consistent,  one  or  more  assess- 
ments will  be  suspended  or  omitted  from  the 
notices  for  the  following  year." 

It  is  not  alleged  that  there  is  any  stat- 
ute of  Iowa  which  in  any  way  affects  or  con- 
trols the  liabilitj-  of  the  members  of  said 
mutual  benefit  department  to  said  depart- 
ment or  to  each  other,  nor  is  any  statute  of 
said  state  set  out  and  made  a  part  of  the 
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complaint.  The  by-laws  of  the  mutual  bene- 
fit department  show  that  the  sole  purpose 
thereof  is  to  aid  and  benefit  the  disabled 
members,  and  persons  having  an  insurable 
interest  in  the  lives  of  deceased  members. 
The  personnel  of  the  membership  changes 
from  time  to  time  by  the  addition  of  new 
members,  the  death  of  old  members,  and  by 
forfeitures  of  membership.  The  by-laws, 
which  are  a  part  of  the  certificate  and  ap- 
plication, show  the  methods  of  operating 
said  department,  and  the  means  of  raising 
the  money  to  pay  death  losses,  through  as- 
sessments levied  upon  the  members.  No- 
where in  said  constitution  and  by-laws  is 
any  provision  made  for  a  distribution  of 
profits  or  for  any  commercial  losses.  It 
is  evident  that  said  department  does  not 
exist  for  any  purpose  of  gain.  Said  unin- 
"Corporated  association  is  clearly  not  a  part- 
nership. Bacon,  Ben.  Soc.  §§  28,  30,  112, 
116;  Niblack,  Ben.  Soc.  2d  ed.  §§  80  et  seq.; 
Bates,  Partn.  §  75;  Lafond  v.  Deems,  81  X. 
Y.  607,  514;  Richmond  v.  Judy,  6  Mo.  App. 
465,  467 ;  Burt  v.  Lathrop,  52  Mich.  106,  17 
N.  W.  716;  Payne  v.  Snow,  12  Cush.  433, 
59  Am.  Dec.  203;  Caldicott  v.  Griffiths, 
^2  Eng.  L.  &  £q.  529.  Appellant  admits 
that  said  members  are  not  partners,  but  in- 
sists that  the  individual  members  of  the 
department  are  liable  for  a  death  claim,  for 
the  reason  that  the  officers  are  elected  by 
the  members,  and  the  by-laws  give  such 
officers  the  authority  to  make  contracts  such 
as  the  one  sued  upon,  and  in  making  such 
contracts  the  officers  represent  the  members. 
It  is  true  the  by-laws  authorize  certain  offi- 
cers named  to  make  such  contracts,  but 
the  application,  the  certificate,  and  the  con- 
stitution and  by-laws  of  the  department  con- 
stitute the  contract  by  which  the  obligationsL 


of  the  members  to  each  other  and  to  the  de- 
partment must  be  determined.  When  Asa 
S.  Cochran,  appellant's  husband,  now  de- 
ceased, became  a  member  of  said  miltual 
benefit  department  of  said  order,  he  con- 
sented and  agreed  to  the  by-laws  of  said 
department  and  the  application  and  certifi- 
cate issued  to  said  Cochran,  in  which  ap- 
pellant is  named  as  the  beneficiary,  as  the 
contract  which  was  to  govern  him  and  the 
other  members  of  said  department  in  ad- 
justing their  rights  and  obligations  among 
themselves.  Bacon,  Ben.  Soc.  §§  37,  38,  39; 
St.  Mary's  Beneficial  Soc.  v.  Burford,  70  Pa. 
321.  According  to  this  contract  there  was 
no  promise  to  each  member  by  all  the  other 
members  that  in  the  event  of  his  death  they 
would  pay  his  beneficiary  anything.  The 
only  provision  made  to  compel  the  payment 
of  the  assessments  to  said  department  is 
the  penalty  of  forfeiture  of  membership  in 
said  department  and  of  all  rights  under  said 
contract.  In  such  a  case  the  assessment  can- 
not be  collected  by  a  suit  against  the  mem- 
ber refusing  to  pay  the  same.  Gihson  v. 
Megrew,  154  Ind.  273,  48  L.  R.  A.  362,  56  N. 
E.  674;  Lehman  v.  Clark,  174  111.  294,  43 
L.  R.  A.  648,  51  N.  E.  222;  Clark  v. 
Schromeyer,  23  Ind.  App.  565,  56  N.  E.  785. 
Under  this  kind  of  a  contract,  the  members 
of  said  department  arc  not  personally  liable 
to  a  beneficiary  for  a  death  claim.  Bam- 
merstein  v.  Parsons,  38  Mo.  App.  332; 
Payne  v.  Snow,  12  Cush.  443,  59  Am.  Dec. 
203;  Bryden  v.  Hinds  (Cal.)  55  Alb.  L.  J. 
327.  It  follows  that  the  demurrer  to  the 
first  paragraph  of  complaint  was  properly 
sustained.  For  the  same  reason,  the  second 
paragraph  of  complaint  was  insufiTicient. 
Judgment  affirmed. 


IOWA  SUPREME  COURT. 


Harvey  McCLURG,  Appt., 

V. 

James  M.  BRENTOX  et  ah 
(123   Iowa,  36S.) 

t..    An  olllcer  of  the  law  has  no  rimrht  to 
break  in  npon  the  priiracy  of  a  home, 

and  subject  Its  occupants  to  the  indlpnlty  of 
a   search   for  the  evidences  of   crime,   with- 
out a  legal  warrant  procured  for  that  pur- 
pose. 
"H,    The  Jary  mast  determine  irhether  a 


NOTK. — As  to  evidence  of  trailing  of  crimi- 
nals by  bloodhounds,  see  also,  in  this  series. 
Pedlgo  V.  Com.  42  L.  R.  A.  432,  and  note; 
and  the  later  cases  of  State  v.  Moore.  55  L. 
R.  A.  96,  and  Brott  v.  State.  63  L.  R.  A. 
780. 
Oo  L.  R.  A. 


householder  connented  to  have  his 
premlsea  searched  by  an  ofBcer  of  the 
law  for  evidences  of  crime,  where  the  evi- 
dence upon  that  subject  is  conflicting. 

3.  One  tvho  consentfl  to  have  his  prop- 
erty Mearched  by  an  ofiicer  without  a 
warrant  has  no  right  of  action  as  for  an  Il- 
legal search. 

4.  An  part  of  the  clrcamMtances  lead- 
Inft-  Immediately  to  the  search  with- 
out a  warrant  of  a  citizen's  house  for  evi- 
dence of  crime,  persons  sued  for  such  act 
may  prove  the  presence  of  bloodhounds  in 
the  searching  party,  and  the  use  made  of 
them  on  the  occasion  under  investigation, 
as  bearing  upon  the  question  of  malice. 

5.  The  doctrine  or  rale  of  probable 
cauNC  ban  no  application  in  a  suit  to 
recover  damages  for  the  unlawful  search, 
without  a  warrant,  of  a  citizen's  house  for 
evidence  of  crime. 
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e.  In  defense  of  an  nctlon  for  illegal 
seareli  of  a  citizen's  residence,  evidence 
lb  not  admissible  as  to  the  breeding  and 
training  of  the  hounds  which  led  the  party 
to  the  house. 

7.  Photoflrravlts  of  boands  niied  In 
tracklnir  an  allegred  criminal  are 
not  admissible  in  evidence  upon  trial  of  an 
action  for  unlawfully  searching  his  house 
for  evidence  of  the  crime,  without  a  war- 
rant. 

(March    16.    1904.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Polk  County  en- 
tered upon  a  verdict  directed  for  defend- 
ants in  an  action  brought  to  recover  dam- 
ages for  an  alleged  unlawful  search  of  plain- 
tiff's premises.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  MoVey,  MoVey,  Sc  Graham 
and  J.  D.  Laws,  for  appellant: 

If  the  case  could  not  be  taken  from  the 
jury  at  the  close  of  the  plaintiff's  evidence 
in  chief,  it  cannot  be  thereafter. 

Meyer  v.  Houck,  86  Iowa,  319,  52  N.  W. 
236;  Phillips  v.  Philiips,  93  Iowa,  615,  61 
N.  W.  1071;  Sever  v.  Spongier ,  93  Iowa, 
576,  61  N.  W.  1072;  Scott  v.  St,  Louis,  K, 
d  N,  W,  R.  Cc,  112  Iowa,  54,  83  N.  W. 
818;  Belts  v.  Belts,  113  Iowa,  115,  84  N.  W. 
975. 

Compensatory  damages  are  allowable  for 
mental  suffering  caused  by  outrage  and  in- 
dignity; and  it  is  proper  to  consider  the 
wounded  feelings  of  the  person  who  suffered 
the  wrong. 

Shepard  v.  Chicago,  R.  I,  d  P.  R.  Co. 
77  Iowa,  54,  41  N.  W.  664;  Curtis  v.  Sioux 
City  rf  H.  P,  R.  Co.  87  Iowa,  622,  54  N. 
W.  339;  Mentzer  v.  Western  U.  Teleg.  Co. 
93  Iowa,  752,  28  L.  R.  A.  72,  57  Am.  St. 
Rep.  294,  62  N.  W.  1. 

It  is  not  permissible,  under  the  law  of 
evidence,  to  put  a  dog  on  the  witness  stand 
by  proxy,  and  let  it  testify  about  what  it 
did  or  saw  or  thought.  There  can  be  no 
more  virtue  extracted  from  the  fact  that 
the  animal  followed  was  a  dog,  than  if  it 
were  a  horse,  a  cow,  or  any  other  of  the 
dumb  brutes. 

Stale  V.  Moore,  129  N.  C.  494,  55  L.  R.  A. 
98,  39  S.  E.  020;  Hodge  v.  Stale,  98  Ala. 
10,  39  Am.  St.  Rep.  17,  13  So.  385;  Simpson 
V.  State,  111  Ala.  0,  20  So.  572;  Pedigo  v. 
Com.  103  Kv.  41,  42  L.  R.  A.  432,  82  Am. 
St.  Rep.  5G0\  44  S.  W.  143. 

If  the  presence  of  the  dogs  was  not  a  cir- 
cumstance tending  to  prove  a  defense,  or  a 
justification  or  a  valid  excuse  for  their 
conduct,  then  it  was  not  admissible  at  all. 
The  fact  that  these  men  committed  an  out- 
rage when  following  dogs  is  almost  parallel 
to  the  case  of  men  committing  outrages 
when  drunk. 
0.5  L.  R.  A. 


Neither  dogs»  nor  drunkenness  even,  tend 
to  make  a  defense,  or  to  justify,  excuse,  or 
mitigate. 

Malice,  in  its  legal  sense,  and  as  used  and 
proved  in  this  case  by  plaintiff,  means  a 
wrongful  act  done  intentionally,  without 
just  cause  or  excuse. 

Dexter  v.  Spear,  4  Mason,  115,  Fed.  Cas. 
No.  3,867;  United  States  v.  Harriman,  1 
Hughes,  525,  Fed.  Cas.  No.  15,311;  Slate  v. 
Robbins,  66  Me.  324;  Com,  v.  York,  9  Met. 
93,  43  Am.  Dec.  373;  True  v.  Plumley,  3ft 
Me.  406;  Etchberry  v.  Levielle,  2  Hilt,  40; 
Com.  V.  Snelling,  15  Pick.  337;  Buckley  v. 
Knapp,  48  Mo.  152;  Barbee  v.  Hereford,  48 
Mo.  323;  Com.  v.  Bonner,  9  Met.  410. 

Messrs.  Myerly  A  Myerly,  with  Messrs, 
Read  A  Read,  for  appellees: 

The  action  is  to  recover  damages  for 
trespass  to  real  property.  Force  is  the 
gist  or  criterion  of  the  action.  If  the  en- 
try was  with  permission,  expressed  or  im- 
plied, there  was  no  trespass. 

26  Am.  &  Eng.  Enc.  Law,  pp.  570,  573, 
590,  615;  Hatch  v.  Donnell,  74  Me.  164. 

The  evidence,  as  a  whole,  was  insufficient 
to  sustain  a  verdict  for  the  plaintiff,  and 
the  court  rightly  directed  a  verdict  for  the 
defendants. 

Meyer  v.  Houck,  85  Iowa,  319,  62  N.  W. 
235;  Beckman  v.  Consolidation  Coal  Co. 
90  Iowa,  252,  57  N.  W.  889;  lAchtenbcrgjr 
V.  Meriden,  91  Iowa,  45^  68  N.  W.  1053; 
Seeds  v.  Grand  Lodge  A.  0.  U.  W.  93  Iowa, 
175,  61  N.  W.  411;  Walker  v.  Irwin,  94 
Iowa,  448,  62  N.  W.  785;  Bamhart  v. 
Chicago,  M.  d  St.  P.  R.  Co.  97  Iowa,  654, 
66  N.  W.  902 ;  Nelling  v.  Chicago,  St,  P.  d 
K.  C.  R.  Co.  98  Iowa,  654,  63  N.  W.  568,  67 
N.  W.  404 ;  Hurd  v.  Neilson,  100  Iowa,  555, 
69  N.  W.  867 ;  Cherry  v.  Des  Moines  Leader, 
114  Iowa,  298,  64  L.  R.  A.  855,  86  Am.  St- 
Rep.  365,  86  N.  W.  323. 

The  question  is  not  what  view  the  juiy 
mijrht  adopt,  however  irrational  or  unrea- 
sonable; it  is,  whether  the  evidence,  honest- 
ly, rationally,  and  reasonably  considered,  is 
sufficient  to  sustain  the  burden  of  proof. 

Meyer  v.  Houck,  85  Iowa,  319,  52  N.  W. 
!  235. 

No  actual  damages  w^ere  shown.  The  court 
will  not  reverse  in  order  to  allow  nominal 
damages. 

Haricood  v.  Lee,  85  Iowa,  622,  52  N.  W. 
521. 

Weaver,  J.,  delivered  the  opinion  of  the 
court : 

I.  Tliat  the  appellees  did  search  the  house 
and  premises  of  the  plaintiff  for  the  dis- 
covery of  alleged  stolen  property,  and  that 
such  search  was  made  without  any  warrant 
issued  for  that  purpose,  was  not.  denied  oiv 
the  trial   below,  and  is   conceded  in   argu- 
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ment.  The  claim  is  made,  however,  that 
this  act,  otherwise  unlawful,  was  done  with 
the  consent  of  the  plaintiff,  and  it  was  upon 
the  theory  that  this  defense  had  been  estab- 
lished without  substantial  dispute  that  the 
trial  court  dii-ected  a  verdict  against  the 
appellant.  'We  have  therefore  to  consider 
whether  the  evidence  made  a  case  from 
which  the  jury  might  properly  have  found 
in  appellant's  favor.  At  the  date  of  the 
transaction  in  question,  the  defendant  Bren- 
ton  was  mayor  of  the  city  of  Des  Moines, 
Brackett  was  chief  of  police,  and  Orewse 
was  captain  of  the  night  force  of  said  city. 
Plaintiff  was  the  head  of  a  family,  residing 
in  Des  Moines,  near  the  boundary  line  be- 
tween that  city  and  the  town  of  Valley 
Junction.  The  evidence,  giving  it  the  most 
favorable  construction  which  it  will  rea- 
sonably bear  in  plaintiff's  favor,  as  we  are 
required  to  do  for  the  purposes  of  this  ap- 
peal, tends  to  show  the  following  state  of 
facts:  On  or  about  May  2,  1902,  "a  Mr. 
Brown"  informed  the  mayor  that  a  neigh- 
bor, from  whom  some  chickens  had  been 
stolen,  desired  the  officers  to  bring  out  cer- 
tain bloodhounds  kept  in  the  city,  and  try 
to  trace  the  thief.  Responding  to  this  call 
in  person,  the  mayor  on  the  same  evening 
started  for  the  scene  of  action,  accompanied 
by  quite  a  retinue  of  followers.  Among  the 
number  were  the  chief  of  police,  the  captain 
of  the  night  force,  a  city  alderman,  the  city 
physician,  the  "man  with  the  hounds,"  and 
various  other  gentlemen,  presumably  vol- 
unteers in  the  cause  of  retributive  justice. 
The  order  and  line  of  march  are  not  made 
clear  by  the  testimony,  and  we  have  not 
been  favored  with  any  maps  or  charts  show- 
ing the  disposition  of  the  forces.  .  It  does 
appear  that  some  time  during  the  evening 
they  rendezvoused  at  Valley  Junction,  from 
which  base  of  operations  the  advance  upon 
plaintiff's  house  was  made  about  10  or  11 
o'clock  P.  M.  The  dogs  were  taken  to  the 
premises  of  the  person  who  claimed  to  have 
lost  the  chickens,  and  there  turned  loose 
for  a  trial  of  their  detective  skill.  Follow- 
ing their  lead,  as  is  claimed,  the  mayor's 
forces  came  to  the  home  of  the  plaintiff, 
who,  unsuspicious  of  this  canine  impeach- 
ment of  his  good  name  and  fame,  had  re- 
tired with  his  family  for  the  night.  The 
mayor  and  captain  of  the  night  force  ad- 
vanced to  the  door,  gave  the  alarm  in  due 
form,  and  demanded  entrance.  Soon  the 
door  opened  "about  5  or  6  inches,"  it  is  said, 
revealing  the  plaintiff  clad  in  a  night  robe, 
and  armed  with  an  iron  poker.  The  cap- 
tain, turning  his  head  aside  to  avoid  an 
anticipated  blow  from  the  poker,  at  the 
same  time  deftly  inserted  his  foot  between 
the  door  and  the  jamb,  thereby  retaining 
all  the  advantage  thus  far  gained.  The 
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mayor,  noting  the  captain's  peril,  interposed 
to  prevent  any  assault  upon  him  by  prompt- 
ly warning  the  plaintiff:  "None  of  that 
goes  here.  I  am  mayor  of  the  city  of  De& 
Moines,  and  we  are  here  on  official  busi- 
ness." Naturally  this  proclamation  tended 
to  chill  the  ardor  of  the  defense,  and  the 
door  was  soon  opened, — whether  by  the  act 
of  the  plaintiff  from  within,  or  by  pressure 
from  the  party  without,  is  a  matter  of  con- 
troversy. The  defendants  testify  that,  on 
being  informed  of  the  official  character  of 
the  mayor's  party  and  the  object  of  their 
call,  plaintiff  allowed  them  to  proceed  and 
make  the  search;  and,  if  this  was  not  dis- 
puted, the  ruling  of  the  lower  court  could, 
perhaps,  be  sustained,  although  it  is  not 
free  from  doubt  that  a  consent  obtained 
in  the  manner,  and  under  the  circumstances 
portrayed  by  defendants  themselves,  would 
be,  in  any  just  sense  of  the  word,  a  free  and 
voluntary  act.  But  the  evidence  as  to  the 
alleged  consent  is  by  no  means  all  one  way. 
Plaintiff  and  his  two  sons  distinctly  deny 
that  consent  was  given  to  the  entry  into  the 
house  or  to  its  search,  and  declare  that  the 
door  was  forced  open  against  the  resistance 
of  the  plaintiff,  that  the  poker  was  forcibly 
wrested  from  plaintiff's  hands,  and  that, 
when  one  of  the  sons  attempted  to  hand  the 
key  of  the  chicken  house  to  his  father,  one 
of  the  mayor's  party  unceremoniously  took 
possession  of  it,  and  thereby  gained  entrance 
to  the  chicken  house.  In  some  material  re- 
spects their  story  finds  corroboration  in  the 
testimony  of  witnesses  for  the  defense. 
There  is  testimony,  also,  that  the  search 
was  conducted,  by  some  of  the  party,  at 
least,  in  a  loud  and  boisterous  manner,  and 
with  little  regard  for  the  sensibilities  of  the 
plaintiff  and  his  family.  One  of  the  search- 
ers candidly  admits  that  he  was  a  "little 
enthused,"  and  did  not  pay  much  attention 
to  the  details ;  and  it  is  said  by  one  witness 
that  another  member  of  the  party  became 
somewhat  confused  as  to  the  real  object  of 
the  search,  and  demanded  to  know  whether 
there  was  "any  beer  in  the  cellar."  The 
discouraging  answer  that  there  "was  no  cel- 
lar" seems  not  to  have  been  fully  credited, 
for  it  is  further  testified  that  the  knot  holes 
in  the  floor  were  carefully  probed  with  a 
pocket  rule,  to  ascertain  the  amount  of 
available  space  thereunder.  Upon  such  a 
state  of  the  record,  we  think  it  very  clear 
that  the  jury  should  have  been  allowed  to 
pass  upon  the  issue  of  fact  presented  by  the 
pleadings.  If  plaintiff's  home  was  invaded 
in  the  manner  claimed  by  him,  he  has  suf- 
fered a  wrong  for  which  the  law  will  af- 
ford him  substantial  remedy.  On  the  other 
hand,  if  he  freely  and  voluntarily  surren- 
dered his  premises  to  the  search,  as  claimed 
by  the  defendants,  he  has  suffered  no  wrong;. 
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but,  the  fact  being  in  dispute,  the  court 
cannot  rightfully  intervene  to  direct  a  ver- 
-dict  for  either  party.  The  right  of  the  citi- 
zen to  occupy  and  enjoy  his  home,  however 
mean  or  humble,  free  from  arbitrary  inva- 
sion and  search,  has  for  centuries  been  pro- 
tected with  the  most  solicitous  care  by 
every  court  in  the  English-speaking  world, 
from  Magna  Charta  down  to  the  present,  and 
is  embodied  in  every  bill  of  rights  defining 
the  limits  of  governmental  power  in  our 
•own  Republic.  The  mere  fact  that  a  man 
is  an  officer,  whether  of  high  or  low  degree, 
gives  him  no  more  right  tl^an  is  possessed 
t)y  the  ordinary  private  citizen  to  break  in 
upon  the  privacy  of  a  home  and  subject  its 
occupants  to  thfe  indignity  of  a  search  for 
the  evidences  of  crime,  without  a  legal  war- 
rant procured  for  that  purpose.  No  amount 
of  incriminating  evidence,  whatever  its 
source,  will  supply  the  place  of  such  war- 
rant. At  the  closed  door  of  the  home,  be 
it  palace  or  hovel,  even  bloodhounds  must 
wait  till  the  law,  by  authoritative  process, 
bids  it  open.  Even  with  a  warrant,  the 
law  of  this  state  forbids  a  search  in  the 
nighttime,  save  upon  a  showing  therefor, 
and  upon  special  authority  expressed  in  the 
writ.  Code,  §  5555.  A  right  thus  carefully 
guarded  by  the  statute  as  well  as  by  the 
•common  law  is  not  to  be  lightly  disregarded. 
2.  Plaintiff  assigns  error  upon  the  ruling 
of  the  trial  court  admitting  testimony  of- 
fered by  defendants  as  to  the  conduct  of  the 
<logs  in  leading  the  searching  party  to  his 
house.  Its  admission  is  sought  to  be  justi- 
fied by  defendants  as  being  a  part  of  the 
rrs  gcstre,  and  upon  the  question  of  malice. 
As  a  part  of  the  circumstances  leading  im- 
mediately to  the  search,  and  thus,  perhaps, 
tending  to  disclose  something  of  the  motive 
actuating  the  defendants,  we  are  inclined  to 
hold,  though  not  without  some  hesitation, 
that  it  was  allowable  for  the  defendants  to 
prove  the  facts  as  to  the  presence  of  the 
dogs,  and  the  use  made  of  them  on  the  oc- 
casion under  investigation.  Beyond  that, 
however,  the  defendants  should  not  have 
lK»en  j)ormitted  to  go.  It  must  be  borne  in 
mind  that  this  is  not  an  action  for  malicious 
prnseontion  or  malicious  arrest,  but  for  an 
alleged  wrongful  and  unauthorized  trespass 
upon  plaintiff's  home  and  property.  In  a 
<»ase  of  the  former  kind,  an  honest  belief 
in  the  guilt  of  the  person  prosecuted  ov 
arrested,  and  the  facts  and  circumstances 
on  which  such  belief  is  founded,  are  ordi- 
narily proper  matters  of  inquiry;  and  such 
-circumstances,  if  amounting  to  probable 
cause  for  the  proceeding  complained  of,  will 
constitute  a  complete  defense  to  a  suit  for 
damage**.  But  in  a  case  like  the  one  at  bar 
the  doctrine  or  rule  of  probable  cause  has 
no  application.  To  illustrate,  in  an  action 
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for  damages  for  malicious  prosecution  for 
theft  the  defendant  may  plead  and  prove 
that  plaintiff  was  in  fact  guilty  of  the 
crime  charged  against  him,  and  thus  estab- 
lish a  perfect  defense.  But  in  an  action 
for  an  unlawful  search  it  is  no  defense 
whatever  to  say  that  plaintiff  was  a  thief, 
or  did  in  fact  have  the  stolen  property  upon 
his  premises.  The  fact  may  be  admitted, 
but  the  right  of  action  remains.  There  is 
but  one  possible  phase  of  the  case  upon 
which  the  admission  of  any  testimony  of 
this  kind  can  be  upheld.  If  the  jury  should 
find  for  plaintiff, — that  the  wrongful  search 
was  made,  and  that  in  such  act  the  defend- 
ants were  moved  or  inspired  by  malice  to- 
ward the  plaintiff, — they  could,  in  addition 
to  actual  damages,  assess  a  greater  or  less 
sum  against  the  defendants  by  way  of  pun- 
ishment or  as  exemplary  damages.  In  mit- 
igation of  such  damages,  only,  evidence  may 
be  received  of  any  fact  which  fairly  and 
reasonably  tends  to  show  that  the  act  was 
done  in  good  faith  and  without  malice.  Mo- 
tive and  intent  being  of  the  essence  of  the 
inquiry  where  exemplary  damages  are 
sought,  any  evidence  which  fairly  tends  to 
their  disclosure  is  admissible.  Redfield  v. 
Redfield,  Id  Iowa,  435,  39  N.  W.  688 ;  Wal- 
lace  V.  Finch,  2-1  Mich.  255;  Camp  v.  Camp, 
59  Vt.  667,  10  Atl.  748 ;  Volts  v.  Blackmar, 
64  N.  Y.  440.  It  is  necessary,  however,  for 
the  court  to  c^irefuUy  guard  the  application 
of  this  rule,  to  prevent  its  being  made  an 
open  door  for  the  introduction  in  evidence 
of  much  that  is  immaterial,  irrelevant,  and 
confusing;  and  the  jury  should  be  informed 
in  cases  of  this  nature  that  evidence  of 
good  motive  or  absence  of  malice  goes  only 
to  the  matter  of  assessing  damages  by  way 
of  punishment  or  example,  and  should  be 
wholly  disregarded  in  assessing  actual  or 
compensatory  damages. 

3.  Much  evidence  was  admitted  over  plain- 
tiff's objection  which  was  merely  laudatory 
of  the  fame  and  royal  lineage  of  the  hoimds 
employed  in  the  raid  upon  the  plaintiff's 
premises.  For  instance,  the  mayor,  as  a 
witness,  was  permitted  to  state  what  he 
had  been  informed  as  to  the  breeding  and 
training  of  the  animals,  and  what  he  had 
heard  of  their  work,  and  that  an  old  school- 
mate of  the  witness  had  highly  indorsed 
them  in  a  letter.  In  view  of  the  well-known 
ease  with  which  letters  of  indorsement  from 
good  men  are  procured  by  all  kinds  of  can- 
didates for  favor,  it  may,  perhaps,  be  pre- 
sumed that  credentials  of  this  sort  could 
have  no  weight  with  the  jury,  and  that 
plaintiff  suffered  no  prejudice  therefrom; 
but  we  think  the  matter  so  clearly  incom- 
petent and  immaterial  that  the  objection 
thereto  should  have  been  sustained.  The 
witness  Quint  was  also  allowed  to  testify 
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that   he    represents    a    company   which    in-  | 
sures  banks  against  burglary,  and  makes  it 
a  business  to  "punish  and  prosecute  crim-  ■ 
inals/*  and  that   in  such   capacity   he  had 
looked  up  the  history  of  the  hounds,  with  a 
view  of  utilizing  their  services  in  the  com- 
pany's   business.      From    this    investigation 
he  says  he  was  "led  to  believe  them  finely 
bred,  safe,  and  sure,  trained  for  great  ca- 
pacity in  following  and  tracking  and  using 
the   scent,    quite   intelligent,    and   probably 
the  best  hounds  in  the  West;"  a  statement 
"which    he    emphasized    by    stories    gleaned 
from  hearsay, — ^how  by  the  remarkable  in- 
stinct of  these  dogs  a  robbery  of  a  bank 
had  been  frustrated,  and  the  murderer  of  a 
woman  had  been  driven  to  suicide  after  a  j 
<!hase  of  30  miles,  the  only  clue  given  the  | 
dogs  being  a  scent  "from  a  pair  of  socks"  of  ' 
the  fleeing  malefactor.     As  a  seal  to  this  , 
eulogium,  the  witness  produced  photographs  j 
of  the  hounds,  which  were  admitted  in  evi- 
dence.    The  particular  point  in  controversy 
which  these  portraits  were  intended  to  il- 


luminate is  not  pointed  out  by  counsel,  and 
our  unaided  efforts  in  that  direction  have 
proved  fruitless.  All  this  testimony,  both 
of  the  mayor  and  Quint,  was  objected  to  by 
the  plaintiff,  and  should  have  been  excluded. 
The  matter  being  tried  was  the  alleged  tres- 
pass upon  plaintiff's  home,  not  plaintiff's 
guilt  or  innocence  of  chicken  stealing,  nor 
the  pedigree,  training,  skill,  or  appearance 
of  the  bloodhounds, — a  distinction  which  at 
times  seems  to  have  been  overlooked  in  the 
presentation  of  the  testimony. 

4.  Complaint  is  also  made  of  the  action  of 
the  trial  court  in  allowing  defendants  to 
amend  their  answer  upon  the  eve  of  trial : 
but  to  i)ermit  amendment  is  a  rule  applied 
by  courts  with  great  liberality,  and  we  find 
nothing  to  indicate  that  the  discretion  thus 
universally  exercised  was  abused  in  the  pres- 
ent instance.  Other  questions  raised  are 
such  as  are  not  likely  to  arise  upon  a  re- 
trial, and  we  do  not  consider  them. 

For  tlie  reasons  stated,  the  judrpnent  ap- 
prnled  from  is  reversed. 
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Eva     J.  LEICESTER,  Plff.  in  Err., 

V. 

Cornelia  E.  HOADLEY. 

(06  Kan.  172.) 

^1.    A    Judirmcnt    obtained    lly    n    ^vife 
aaraiiiflt  another  ivoman  for  daniaiireM 

sustained  bj'  the  wife  by  reason  of  the  alien- 
ation <  f  the  affections  of  her  huslMiDd  is  not 
released  by  the  discharge  of  the  Judgment 
debtor  under  proceedings  in  bankruptcy, 
where  such  alienation  has  been  accomplished 
by  schemes  and  devices  of  the  Judf^ment 
debtor,  and  has  resulted  in  the  loss  of  sup- 
port and  Impairment  of  health  to  the  wife. 
2.  InJnrieM  ao  Inflicted  are  irllfnl  and 
malicious,  and  arc  to  the  person  and  prop- 
erty of  another,  within  the  meaning  <  f  ji  17 
of  the  United  States  bankrupt  law  CM  Stat. 
at  L.  r>r>0,  chap.  541,  U.  S.  Comp.  Stat.  1901, 
p.  3428). 

(January  10,  1903.) 

ERROR  to  the  District  Court  for  Riley 
County  to  review  a  judgment  in  favor 
of  plaintiff  in  an  action  brought  to  procure 
the  cancelation  and  discharge  from  record 
of  a  judgment.    Reversed. 

The  facts  are  stated  in  the  opinion. 

^Ileadnotes  by  CrxNiNGiiAM,  J. 

NoTK. — For  effect  of  discharge  in  bankruptcy 
on    Judgment    in    action    for    criminal    conver- 
sation,   see,    in    this   series,    Colwell    v.   Tinker. 
58  L.   R.  A.  765. 
ery  L.  R.  A. 


Mr.  Johii  E.  Hessin,  for  plaintiff  in 
error : 

I^Ialice  means  a  want  of  legal  excuse. 

Tcruilhger  v.  Wands,  17  N.  Y.  54,  72  Am. 
Dec.  429 ;  Colicell  v.  Tinker,  169  N.  Y.  531, 
58  L.  R.  A.  705,  98  Am.  St.  Rep.  587,  62  N. 
E.  668  ,•  Re  Frcche,  109  Fed.  620. 

This  is  such  a  personal  injury  as  is  con- 
templated by  the  act. 

Re  Freche,  109  Fed.  620;  Colwell  v. 
Tinker,  169  N.  Y.  531,  58  L.  R.  A.  765,  98 
Am.  St.  Rep.  587,  62  N.  E.  668;  McDonald 
V.  Broun,  23  R.  I.  546,  58  L.  R.  A.  768,  91 
Am.  St.  Rep.  659,  51  Atl.  213;  Re  Maples, 
5  Am.  Bankr.  Rep.  426,  105  Fed.  919; 
United  States  v.  Reed,  86  Fed.  308;  Exline 
V.  Sargent,  23  Ohio  C.  C.  180. 

Mr.  A.  M.  Harvey,  with  Mr.  W,  W. 
Harvey,  for  defendant  in  error: 

The  judgment  was  a  provable  debt  in  the 
bankruptcy  case,  under  §  63  of  the  United 
States  bankruptcy  law  of  1898. 

AU  provable  debts  are  released  by  a  dis- 
cliarge  in  bankruptcy,  except  those  specific- 
ally excepted  in  §  17  of  the  bankruptcy  act. 

In  an  action  of  this  kind,  where  the  de- 
fendant is  not  a  parent  of  plaintiff's  consort, 
neither  malice  nor  wilful  intent  to  injure  is 
an  essential  ingredient  of  the  cause  of  ac- 
tion. 

15  Am.  &  Eng.  Enc.  Jakw,  p.  863. 

Plaintiff  did  not  ask  for  exemplary  or 
punitive  damages,  which  are  the  only  kind 
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she  would  have  been  entitled  to  receive  be- 
cause of  malice  and  wilfulness. 

State  use  of  McClenden  v.  Jungling,  116 
Mo.  162,  22  S.  W.  688;  2  Sedgw.  Damages, 
8th  ed.  §  664;  Waldron  v.  Waldron,  45  Fed. 
315;  Yowell  v.  Vaughn,  85  Mo.  App.  206; 
Lindhlom  v.  Sonstelie,  10  N.  D.  140,  86  N. 
W.  367. 

The  word  "fraud"  as  used  in  §  17,  means 
positive  fraud,  or  fraud  in  fact,  involving 
moral  turpitude  or  intentional  wrong,  and 
not  implied  fraud  or  fraud  in  law,  which 
may  exist  without  the  imputation  of  bad 
faith  or  immorality. 

Collier,  Bankruptcy,  3d  ed.  199. 

The  term  "fiduciary  capacity"  embraces 
only  cases  of  technical  trust,  and  not  cases 
of  implied  trust. 

Biickney  v.  Parmenter,  74  Vt.  58,  52  Atl. 
73,  and  cases  there  cited;  Re  Benedict ,  37 
Misc.  230,  75  N.  Y.  Supp.  165. 

There  was  no  injury  to  person  or  prop- 
erty. 

Finnegan  v.  Hall,  35  Misc.  773,  72  N.  Y. 
Supp.  347;  Bumham  v.  Pidcock,  33  Misc. 
65,  66  N.  Y.  Supp.  806;  Affirmed  in  58  App. 
Div.  273,  68  N.  Y.  Supp.  1007;  Cooke  v. 
Plaisted,  181  Mass.  82,  62  N.  E.  1054. 

Cnnninghain,  J.,  delivered  the  opinion 
of  the  court: 

This  action  was  brought  by  the  defendant 
in  error,  Mrs.  Hoadley,  to  procure  the  can- 
celation and  discharge  of  the  record  of  a 
judgment  held  against  her  by  Mrs.  Leicester. 
By  her  petition  it  appeared  that  this  judg- 
ment was  obtained  November  11,  1899,  and 
that  by  the  consideration  of  the  United 
States  district  court  for  the  district  of 
Kansas  sitting  in  bankruptcy  she  was  dis- 
charged from  her  debts  on  March  6,  1900, 
but,  notwithstanding  such  discharge,  Mrs. 
Leicester  was  still  claiming  the  judgment 
rendered  in  her  favor  to  be  in  full  force  and 
eflect.  The  answer  filed  by  Mrs.  Leicester 
admitted  she  was  claiming  that  the  judg- 
ment was  in  full  force,  and  was  not  dis- 
charged by  the  proceedings  in  bankruptcy,  it 
being  such  a  one  as  was  not  affected  by  such 
proceedings;  that  the  judgment  was  ren- 
dered in  an  action  for  damages  occasioned  to 
her  by  the  alienation  of  the  affections  of  her 
husband  by  Mrs.  Hoadley.  The  petition  of 
Mrs.  Leicester  in  the  action  in  which  the 
judgment  was  rendered  alleged  that  Mrs. 
Hoadley  had  once  been  married,  but  was 
divorced ;  that  by  the  use  of  secret  influences, 
by  repeated  effort,  by  meetings  at  various 
places  by  day  and  night,  by  false  statements 
wilfully  and  maliciously  made  against  Mrs. 
Leicester,  by  numerous  and  varied  marks  of 
affection  exhibited  toward  Mr.  Leicester, 
notwithstanding  the  repeated  remonstrances 
from  the  wife,  the  affections  of  her  husband 
C5  L.  R.  A. 


had  been  alienated  from  her  at  a  time  in  life 
when  she  most  needed  the  same,  she  being 
forty-seven  years  of  age,  her  home  broken 
up,  her  health  impaired,  and  her  peace  of 
mind  destroyed.  After  trial  in  the  original 
action,  verdict  was  for  the  plaintiff,  and 
judgment  for  $5,000  entered  thereon,  a  copy 
of  the  journal  entry  of  the  judgment  being 
attached  to  Mrs.  Leicester's  answer.  A  de- 
murrer filed  by  the  plaintiff,  Mrs.  Hoadley,- 
to  this  answer,  was  sustained,  and  Mrs.  Lei- 
cester is  here  asking  a  reversal. 

We  are  thus  called  upon  to  construe  §  17 
of  the  bankrupt  law,  30  Stat,  at  L.  550,. 
chap.  541  (U.  S,  Comp.  Stat.  1901,  p.  3428),. 
which  is  as  follows:  "A  discharge  in  bank- 
ruptcy shall  release  a  bankrupt  from  all  of 
his  provable  debts  except  such  as  .  .  .  ( 2 ) 
are  judgments  in  actions  for  frauds,  or  ob- 
taining property  by  false  pretenses  or  false 
representations,  or  for  wilful  and  malicious 
injuries  to  the  person  or  property  of  anoth- 
er." The  questions  here  presented  are 
whether  the  injury  for  which  Mrs.  Leicester 
obtained  her  judgment  against  Mrs.  Hoad- 
ley was:  First,  wilful  and  malicious;  and,, 
second,  whether  it  was  one  to  her  person  or 
property.  What  is  a  wilful  and  malicious 
act,  as  applied  to  a  civil  liability?  There 
can  be  no  necessity  of  remarking  that  all 
definitions  of  wilfulness 'and  maliciousness- 
in  connection  with  criminal  actions  are  ut- 
terly aside  and  apart  from  this  discussion.. 
A  wilful  act  is  one  done  on  purpose,  inten- 
tionally, not  accidentally.  Anderson  v. 
How,  116  N.  Y.  336,  22  N.  E.  695;  R& 
Maples,  3  N.  B.  N.  Rep.  539,  105  Fed.  919. 
That  the  acts  ascribed  to  Mrs.  Hoadley  ii> 
the  above  statement  fall  within  this  defini- 
tion will  admit  of  no  doubt.  A  malicious- 
act,  within  any  definition  of  the  term,  nec- 
essarily include?  that  of  wilfulness,  and» 
within  the  definition  as  applied  to  civil  in- 
juries, means  nothing  more  than  such  acts 
as  go  to  the  destruction  of  another's  legal 
rights  without  any  just  cause  therefor,  or, 
perhaps,  rather  in  utter  disregard  of  the 
legal  rights  of  the  injured  one.  A  malicioua 
act  is  "an  unlawful  act  done  intentionally,, 
without  just  cause  or  excuse."  16  Am.  & 
Eng.  Enc.  Law,  2d  ed.  p.  1112.  This  is  the 
definition  found  in  Bromage  v.  Prosser,  4 
Barn.  &  C.  255,  6  Dowl.  &  R.  296,  1  Car. 
&  P.  475,  3  L.  J.  K,  B.  203,  28  Revised  Rep. 
241,  and,  as  the  authorities  clearly  show,  haa 
been  followed  in  hundreds  of  cases  since  its 
announcement.  It  is  not  necessary  that  one 
should  be  incited  by  a  malevolent  or 
malicious  motive,  such  as  is  required  to  give 
color  to  a  criminal  act,  in  order  that  his  act 
may  be  malicious,  as  used  in  the  bankruptcy 
law.  Hatred,  or  revenge,  or  passion  need 
not  inspire  him.  It  is  sufficient  if  the  act 
is  done  in  disregard  of  another's  legal  rights^ 
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And  in  a  way  which  any  reasonable  person 
•would  know  to  be  in  contravention  of  those 
rights,  it  is  a  well -recognized  subject  in 
•substantive  law  that  one  cannot  interfere 
with  the  contract  relations  existing  between 
•others  without  being  guilty  of  an  actionable 
tort,  and  that  such  interference  is  termed 
inialicious  within  the  purview  of  the  sense 
in  which  it  is  used  in  the  bankruptcy  law. 
Upon  these  general  considerations  many  au- 
-thorities  might  be  cited.  16  Am.  &  Eng. 
Enc.  Law,  2d  ed.  p.  1109.  The  enticement 
Away  of  servants  and  the  slander  of  title 
are  well-known  examples  of  such  malicious 
interference  noted,  and,  as  above  suggested, 
:are  wilful  and  unjustifiable  interferences 
-with  the  contract  relations  existing  between 
parlies.  Corporations  may  be  charged  with 
-malice  in  such  matters,  and  surely  no  cor- 
rupt or  criminal  motive  may  be  charged  as 
A  basis.  The  case  of  Colicell  v.  Tinker,  169 
N.  Y.  531,  68  L.  R.  A.  765,  98  Am.  St.  Rep. 
587,  62  N.  E.  668,  was  one  much  like  the 
•caoe  at  bar,  where  a  discharge  was  sought 
from  damages  awarded  for  criminal  con- 
versation. While,  of  course,  such  an  of- 
-fense  is  more  grievous  than  the  one  upon 
-which  Mrs.  Leicester  recovered  her  judgment 
in  this  case,  still  the  underlying  principle  is 
the  same.  The  court  there  held  that  an  ac- 
tion for  criminal  conversation  was  one  for 
A  wrongful  act  done  intentionally,  and  with- 
out just  cause  or  excuse,  and  that  the  judg- 
ment recovered  therefor  was  both  a  wilful 
and  malicious  injury  to  the  person  and  prop- 
erty of  another.  In  Exline  v.  Sargent,  23 
Ohio  C.  C.  180,  it  was  held  that  a  judgment 
for  damages  based  upon  the  alienation  of  a 
life's  affections  is  within  §  17  of  the  bank- 
ruptcy act,  and  could  not  be  relieved  against 
'by  the  debtor  availing  himself  of  the  benefits 
-of  the  act.  We  think  that  the  injury  for 
which  Mrs.  Leicester  recovered  in  this  case 
was  wilful  and  malicious,  within  the  mean- 
ing of  the  terms  as  used  in  the  quoted  sec- 
tion. 

2.  Was  it  an  injury  to  person  or  prop- 
-erty?  The  matrimonial  relation,  so  far  as 
-the  wife  is  concerned,  from  a  pecuniary 
view,  is  made  valuable  chiefly  because  of  the 
provision  it  makes  for  her  maintenance  and 
the  comfort  and  security  afforded  her  by  a 
home  thereby  secured;  and  all  this  is  based 
largely,  if  not  wholly,  upon  the  love  of  her 
husband.  The  law  will  be  found  sadly  de- 
-ficient  to  compel  if  love  shall  no  longer 
<\5  L.  R.  A. 


prompt.  While  the  deprivation  of  the  love 
of  her  husband  might  not  fall  within  the 
terms  of  the  bankruptcy  law,  surely  the  re- 
sults of  that  deprivation  do.  The  petition 
of  Mrs.  Leicester  upon  which  her  judgment 
was  obtained  averred  that  she  was  forty- 
seven  years  of  age;  that  the  greater  portion 
of  her  life  had  been  spent  as  the  wife  of 
Mr.  Leicester;  that  she  was  at  that  period 
of  life  when  she  needed  all  of  the  love  and 
care  which  a  husband  only  could  bestow; 
that  the  acts  of  Mrs.  Qoadley  had  "wholly 
alienated  the  affections  of  her  said  husband 
from  her,  and  had  broken  up  her  home,  and 
deprived  her  of  his  comfort  and  love."  She 
further  alleges  that,  by  reason  of  the  wrong- 
doings of  Mrs.  Hoadley,  "she  suffered  agony 
of  mind  for  many  months,  has  passed  many 
sleepless  nights,  and  is  and  has  been  sore 
distressed  during  the  continuance  of  the  Hiiid 
grievances,  and  she  is  now,  by  reason  of  the 
conduct  of  the  said  defendant,  sick,,  her 
health  impaired,  and  her  home  destroyed." 
Surely,  all  of  this  was  an  injury.  It  was  an 
injury  to  the  person  as  well  as  to  the  prop- 
erty. Authorities  are  not  wanting  to  sus- 
tain the  claim  that  even  anguish  of  mind 
and  mental  suffering  are  such  injuries  to  the 
person  as  would  fall  within  the  language  of 
the  act.  Re  Freche,  109  Fed.  620;  Dela- 
mater  v.  Russell,  4  How.  Pr.  234.  The  loss 
sustained  by  the  wife  was  not  alone  the  loss 
of  the  affections  of  her  husband,  but  the 
loss  of  all  those  comforts  and  ministrations 
dependent  upon  those  affections.  Her  health 
had  become  impaired,  and  her  home  de- 
stroyed. The  allegations  of  the  petition 
under  which  Mrs.  Leicester  recovered  the 
judgment  in  question  are  clearly  that  she 
suffered  both  in  person  and  property  in  the 
most  ordinary  and  eVeryday  acceptation  of 
those  terms.  We  are  of  the  opinion  that  the 
facts  set  out  in  Mrs.  Leicester's  answer  were 
sufficient  to  show  that  the  judgment  sought 
to  be  discharged  was  such  a  one  as,  under 
the  provisions  of  8  17  of  the  bankrupt  law, 
was  not  discharged  by  proceedings  in  bank- 
ruptcy, and  hence  that  the  trial  court  erred 
in  sustaining  plaintiff's  demurrer  thereto. 
This  rtfling  toill  he  reversed,  and  the  cause 
remanded  for  further  proceedings. 

All  the  Justices  concur. 

Petition  for  rehearing  denied  January  10, 
1903. 
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W.  O.  DANIELSON  et  al.,  Appts., 

V. 

W.  B.  ROBERTS  et  a/„  Rcapts. 


(. 


.Or, 


...) 


Trover  will  lie  on  belialf  of  one  wlio* 
while  Id  the  I'mploy  of  another,  finds  upon 
the  latter's  premises  money  evidently  hid- 
den and  forgotten  by  an  unknown  owner, 
against  his  employer,  in  case  the  latter  takes 
it  out  of  his  possession  and  refuses  to  re- 
store It  to  him. 

(January   11,   1904.) 

APPEAL  by  plaintiffs  from  a  judgment 
of  the  Circuit  Court  for  Jackson  Coun- 
ty in  favor  of  defendants  in  an  action 
brought  to  recover  for  the  alleged  conversion 
of  certain  money  to  the  possession  of  which 
plaintiffs  were  entitled.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  W.  Estill  Phipps  and  John 
A.  Jeffrey,  for  appellants: 

''Treasure  trove''  is  defined  as  found 
treasure  (Bouvier,  Law  Diet.  1135),  and  is 
derived  from  the  French  word  trouver,  to 
find. 

1  Bl.  Com. 

Under  the  law  governing  treasure  trove, 
the  discoverer  of  buried  treasure  is  the  own- 
er thereof  against  all  persons  except  the 
original  owner, — especially  where  the  sub- 
ject is  not  regulated  by  statute. 

2  Kent.  Com.  14th  ed.  350,  357-360;  Bel- 
linger &  Cotton's  Anno.  Codes  and  Statutes 
(Or.)  §§  3887-3905;  govern  v.  Yoran,  16 
Or.  209,  8  Am.  St.  Rep.  293,  20  Pac.  100; 
Bouvier,  Law  Diet.  1135;  Warren  v.  Ul- 
rich,  130  Pa.  414,  18  Atl.  618;  Huthmacher 
v.  Harris,  38  Pa.  491,  80  Am.  Dec.  502; 
Diirfec  V.  Jones,  11  R.  I.  588,  23  Am.  Rep. 
528;  19  Am.  &  Eng.  Enc.  Law,  2d  ed.  p. 
580;  26  Am.  &  Kng.  Enc.  Law,  pp.  535, 
536. 

Such  treasure  is  not  "lost  property,"  but 
is  governed  partially  by  the  same  rule,  as 
the  two  subjects  seem  to  be  merged  into 
each  other  in  the  United  States. 

26  Am.  &  Eng.  Enc.  Law,  pp.  535,  536; 
Sovcrn  v.  Yoratt,  16  Or.  269,  8  Am.  St.  Rep. 
293,  20  Pac.   100. 

An  employer  can  claim  no  title  to  prop- 
erty discovered,  by  virtue  of  the  employ- 
ment of  the  discoverer,  where  it  was  dug 
out  by  liim  (the  employee),  not  in  the 
course  of  his  work,  but  independently  of 
it.    The  place  of  the  finding  is  immaterial. 

Note. — Ah  to  rights  and  liabilities  of  finder 
<»f  property,  see  also  note  to  State  v.  Hayes,  37 
L.  II.  A.  116. 
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Burns  v.  Clark,  133  Cal.  634,  85  Am.  St.. 
Rep.  233,  66  Pac.  12;  Bowen  v.  Sullivan,^ 
62  Ind.  290,  30  Am.  Rep.  172;  Ellery  v. 
Cunningham,  1  Met.  112;  Tatum  v.  Sharp- 
less,  6  Phila.  20 ;  Hamaker  v.  Blanchard,  90 
Pa.  377,  35  Am.  Rep.  664. 

Messrs.  W.  I.  Vawter  and  J.  R.  Neil 
for  respondents. 

Bean,  J.,  delivered  the  opinion  of  the 
court : 

This  is  an  action  of  trover  to  recover 
for  the  alleged  conversion  of  money.  The 
plaintiffs  aver,  in  substance,  that  in  March  > 
1894,  while  engaged,  at  the  request  of  the 
defendants,  in  cleaning  out  and  removing- 
the  loose  dirt  and  debris  from  an  old  build- 
ing situated  on  premises  occupied  by  the 
defendants,  they  discovered  a  tin  vessel,, 
ru.sty  and  worn  with  age,  which  contained 
the  sum  of  $7,000  in  gold  coin  of  the  United 
States ;  that  the  defendants  wrongfully  took 
and  received  the  money  from  the  plaintiffs,, 
and  have  ever  since  wrongfully  and  unlaw- 
fully detained  the  same,  to  their  damage 
in  the  sum  of  $7,000;  that  the  building  in 
which  the  money  was  found  had  stood  on  the 
premises  for  more  than  forty  j'cars,  and 
during  that  time  had  been  in  the  posses- 
sion and  control  of  many  owners  and  ten- 
ants; that  the  dirt  and  debris  which  the 
t)laintiffs  were  engaged  in  cleaning  out  and 
removing  at  the  time  the  money  was  dis- 
covered had  been  undisturbed  for  many 
years;  that  the  vessel  which  contained  the 
money  was  so  worn  and  destroyed  by  time 
and  the  elements  that  it  was  difficult  to  as- 
certain from  an  inspection  of  it  what  kind 
of  a  vessel  it  had  been,  and  plaintiffs  could 
hardly  hold  it  together  until  it  and  its  con- 
tents were  taken  by  the  defendants;  that 
the  owner  of  the  vessel  and  the  money  con- 
tained therein  "has  long  since  died,  and  the 
said  vessel  and  the  said  sum  of  $7,000  con- 
tained therein  were  prior  to  said  time  lost,, 
and  their  whereabouts  unknown  to  any  per- 
son or  persons  whatever;"  that  plaintiffs, 
are  the  discoverers  of  the  money,  and  are 

now,  and  ever  since  the day  of  March, 

1894,  have  been,  the  owners  thereof,  an(f 
entitled  to  its  immediate  possession;  that 
defendants  wrongfully  and  unlawfully  fail,, 
neglect,  and  refuse  to  repay  the  same  to  the 
plaintiffs,  etc.  The  answer  denies  all  the 
material  allegations  of  the  complaint,  except 
the  discovery  by  the  plaintiffs  of  the  treas- 
ure, and  that  they  were  working  for  the 
defendants  at  the  time,  and  alleges  affirma- 
tively that  the  money  discovered  did  not  ex- 
ceed the  sum  of  $1,000,  and  was  the  prop- 
erty of  one  of  the  defendants,  who  had  vol- 
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iintarily  deposited  it  in  the  place  where  dis- 
covered for  safe-keeping,  and  at  no  time 
had  abandoned  or  lost  it.  The  reply  denies 
the  material  allegations  of  the  answer.  Upon 
the  issues  joined  the  cause  came  on  for  trial 
before  a  jury.  After  the  plaintiffs'  testi- 
mony was  all  in,  the  defendants  moved  for 
and  were  allowed  a  nonsuit.  The  evidence 
in  the  bill  of  exceptions  tends  to  show  that 
in  1894  the  plaintiffs,  who  were  then  aged 
about  eight  and  ten  years,  respectively,  were 
employed  by  the  defendants  to  clean  out  an 
old  henhouse  situated  on  premises  then  oc- 
cupied by  defendants,  but  which  had  pre- 
viously been  owned  and  in  the  possession 
of  numerous  other  persons;  that  while  so 
engaged  they  dug  up  an  old  rust-eaten  half- 
gallon  tin  can  containing  a  number  of  mus- 
ty and  partiallj'  decayed  tobacco  socks  filled 
with  gold  coin,  which  they  delivered  to  the 
defendants.  W.  O.  Danielson,  the  elder  of 
the  two  boys,  thus  describes  the  finding  of 
the  money  and  its  delivery  to  the  defend- 
ants: "We  hauled  several  loads  from  the 
front  end  of  the  building.  I  was  in  the 
back  end  of  the  building,  spading  through 
the  trash,  and  the  point  of  the  shovel  struck 
something  hard.  I  shoveled  the  trash  away, 
and  got  the  can  on  my  spade,  and  was  going 
to  throw  it  in  the  sled.  It  was  too  heavy, 
so  I  dragged  it  out  toward  me  a  foot  or  so, 
and  told  my  brother  the  can  must  be  full 
of  rocks.  So  I  tried  to  take  the  lid  off  with 
ray  fingers.  It  was  rusty  and  old,  and  I 
could  not  get  it  off,  so  I  took  the  pick  and 
chopped  through  the  lid,  and  when  I  pulled 
it  out  the  lid  came  with  it.  .  .  .  In  do- 
ing so  I  cut  two  of  the  sacks — tobacco  sacks 
— containing  fives  and  twenties.  So  we 
looked  through  all  the  sacks,  which  were 
gold.  .  .  .  My  brother  says,  *Let's  take 
it  over  home,'  I  says,  *Xo,  .  .  .  let's 
take  it  up  and  show  Dee  Roberts.*  So  we 
packed  it  up  on  the  spade  together.  .  .  . 
We  packed  it  up  to  the  porch  steps,  and 
Dee  came  out  and  says,  *What  you  got, 
boys?  We  says,  *A  can  of  gold.'  *  Where 
did  you  get  it?'  *Out  in  the  henhouse.'  So 
>Iary  Roberts,  Dee's  wife,  and  O'Neil  came 
to  the  door,  and  said,  *Let's  have  it,'  so  we 
gave  it  to  them,  lliey  walked  inside  and 
closed  the  door  in  our  face,  and  we  went 
back  to  work  to  finish  up  our  job.  About 
hall  an  hour  after,  Dee  called  us  out  and 
says:  *Here's  five  cents,  boys.  W^e  put 
the  money  there  some  time  ago,  and  were 
going  to  buy  something  with  it.  Don't  say 
anything  about  it,  and  the  Lord  will  bless 
you.'  We  asked  him  how  much  was  in  the 
ian.  He  said,  'Over  $7,000.'"  The  wit- 
ness further  testified  that  the  can  containing 
the  money  was  old  and  rusty,  and  almost 
ready  to  fall  to  pieces ;  that  it  was  buried  in 
the  earth  under  the  debris  and  dirt  in  the 
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henhouse,  3  or  4  inches  below  the  surface^ 
and  that  the  ground  around  it  was  quitfr 
solid,  as  if  it  had  not  been  disturbed  recent- 
ly; that  the  building  in  which  it  was  found 
was  old,  and  looked  as  if  it  had  not  been 
cleaned  out  for  some  time,  and  the  dirt  and 
debris  over  the  can  did  not  appear  to  have 
been  recently  disturbed.  The  plaintiff  C. 
P.  Danielson  testified  to  substantially  t he- 
same  state  of  facts. 

The  motion  for  nonsuit  was  sustained  on 
the  ground,  as  we  understand  it,  that  the- 
evidence  for  the  plaintiffs  showed  that  the- 
money  in  question  had  been  intentionally 
deposited  by  someone  where  found,  and 
therefore  the  plaintiffs  could  not  invoke  the- 
rule  that  the  finder  of  lost  property  is  en- 
titled to  its  possession  against  all  the  world 
except  the  true  owner.  Ever  since  the  ear  It 
case  of  Armory  v.  Delamirie,  1  Strange^ 
505,  where  it  was  held  that  the  finder  of  a 
jewel  might  maintain  trover  for  the  conver- 
sion thereof  by  a  wrongdoer,  the  right  of 
the  finder  of  lost  property  to  retain  it 
against  all  persons  except  the  true  owner  has- 
been  recognized.  In  that  case  a  chimney 
sweeper's  boy  found  a  jewel,  and  carried  it 
to  a  goldsmith  to  ascertain  what  it  was.  The- 
goldsmith  refused  to  return  it,  and  it  was- 
held  that  the  boy  might  maintain  trover  on 
the  ground  that  by  the  finding  he  had  ac- 
quired such  a  property  in  the  jewel  as  would 
entitle  him  to  keep  it  against  all  persons- 
but  the  rightful  owner.  This  case  has  been 
uniformly  followed  in  England  and  Amer- 
ica, and  the  law  upon  this  point  is  well  set-> 
tied.  Sovem  v.  Yoran,  16  Or.  269,  8  Am. 
St.  Rep.  293,  20  Pac.  100;  19  Am.  &  Eng. 
Enc.  Law,  2d  ed.  p.  679.  But  it  is  ar- 
gued that  property  is  lost  in  the  legal  sense- 
of  that  word  only  when  the  possession  has^ 
been  casually  and  involuntarily  parted  with,, 
and  not  when  the  owner  purposely  and  vol- 
untarily places  or  deposits  it  in  a  certain 
place  for  safe-keeping,  although  he  may 
thereafter  forget  it,  and  leave  it  where  de- 
posited, or  may  die  without  disclosing  to* 
anyone  the  place  of  deposit.  This  seems  to^ 
have  been  the  view  taken  by  Mr.  Justice 
Lord  in  Severn  v.  Yoran,  16  Or.  269,  8  Am. 
St.  Rep.  293,  20  Pac.  100,  where  money  was- 
found  hidden  under  the  floor  of  a  barn.  It 
had  evidently,  as  in  this  case,  been  deposited 
there  by  someone,  and  the  question  for  de- 
cision was  whether  the  defendant,  who  had 
treated  the  money  as  lost  property,  and  dis- 
posed of  it  as  provided  in  the  statute,  was- 
guilty  of  a  conversion,  and  liable  to  the  true 
owner  therefor.  It  is  said  in  the  opinion 
that,  until  the  owner  was  discovered,  the 
money  was  in  the  nature  of  treasure  trove,, 
and  could  not  be  treated  as  lost  property,, 
within  the  meaning  of  the  statute.  At  com- 
mon law  a  distinction  was  made  betweea 
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lost  property  and  treasure  trove.  Lost  prop- 
erty was  Buch  as  was  found  on  the  surface 
of  the  earth,  and  with  which  the  owner  had 
involuntarily  parted.  The  presumption  aris- 
ing from  the  place  of  finding  was  that  the 
■owner  had  intended  to  abandon  his  property, 
and  that  it  had  gone  back  to  the  original 
stock,  and  therefore  belonged  to  the  finder 
■or  first  taker  until  the  owner  appeared  and 
showed  that  its  losing  was  accidental,  or 
without  an  intention  to  abandon  the  prop- 
erty. Treasure  trove,  on  the  other  hand, 
was  money  or  coin  found  hidden  or  secreted 
in  the  earth  or  other  private  place,  the  own- 
•er  being  unknown.  It  originally  belonged 
to  the  finder  if  the  owner  was  not  discov- 
■ered;  but  Blackstone  says  it  was  afterward 
adjudged  expedient,  for  the  purposes  of 
«tate,  and  particularly  for  the  coinage,  that 
it  should  go  to  the  King;  and  so  the  rule 
was  promulgated  that  property  found  on 
the  surface  of  the  earth  belonged  to  the 
finder  until  the  owner  appeared,  but  that 
iound  hidden  in  the  earth  belonged  to  the 
King.  1  Bl.  Com.  *295.  In  this  country  the 
law  relating  to  treasure  trove  has  general- 
ly been  merged  into  the  law  of  the  finder 
of  lost  property,  and  it  is  said  that  the 
question  as  to  whether  the  English  law  of 
treasure  trove  obtains  in  any  state  has  never 
been  decided  in  America.  2  Kent,  Com. 
*357;  26  Am.  &  Eug.  Enc.  Law,  p.  538. 
But  at  the  present  stage  of  the  controversy 
it  is  immaterial  whether  the  money  discov- 
ered by  plaintiffs  was  technically  lost  prop- 
erty or  treasure  trove,  or,  if  treasure  trove, 
whether  it  belongs  to  the  state  or  to  the 
finder,  or  should  be  disposed  of  as  lost 
property  if  no  owner  is  ^discovered.  In 
either  event  the  plaintiffs  are  entitled  to 
the  possession  of  the  money  as  against  the 
■defendants,  unless  the  latter  can  show  a  bet- 
ter title.  The  reason  of  the  rule  giving  the 
finder  of  lost  property  the  right  to  retain  it 
against  all  persons  except  the  true  owner 
Applies  with  equal  force  and  reason  to  money 
found  hidden  or  secreted  in  the  earth  as  to 
property  found  on  the  surface.  It  is  thus 
«tated  in  Armory  v.  Delamxrie,  1  Smith 
Lead.  Cas.  pt.  1,  *475 :  "Every  one  on  whom 
the  possession  of  chattels  personal  is  cast 
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by  the  law,  by  the  act  of  the  parties,  or 
through  the  force  of  circumstances  is 
charged  ^ith  the  duty  of  taking  reasonable 
care,  and  answerable  if  he  does  not  to  the 
owner,  and  may  consequently  recover  for  any 
wrongful  act  by  which  the  property  is  im- 
paired, in  the  capacity  of  trustee,  if  in  no 
other  character."  The  money  for  which  this 
action  is  brought  came  lawfully  into  the  pos- 
session of  the  plaintiffs.  The  circumstances 
under  which  it  was  discovered,  the  condition 
of  the  vessel  in  which  it  was  contained^  and 
the  place  of  deposit,  as  shown  by  the  plain- 
tifTs'  testimony,  all  tend  with  more  or  less 
force  to  indicate  that  it  had  been  buried 
for  some  considerable  time,  and  that  the 
owner  was  probably  dead  or  unknown.  The 
plaintiffs,  having  thus  come  into  its  pos- 
session, were  charged  with  the  duty  of 
holding  it  for  the  true  owner,  if  he  could 
be  ascertained,  and,  if  not,  of  making  such 
disposition  thereof  as  the  law  required. 
The  possession  of  the  money  was  cast  upon 
them  by  the  force  of  circumstances.  They 
were  consequently  under  the  obligation  of 
taking  reasonable  care  of  it  until  it  could 
be  returned  to  the  true  owner,  or  otherwise 
disposed  of,  and  they  may  therefore  main- 
tain such  actions  or  proceedings  as  may  be 
necessary  to  enable  them  to  retain  or  recov- 
er its  possession.  Tlie  fact  that  the  money 
was  found  on  the  premises  of  the  defend- 
ants, or  that  the  plaintiffs  were  in  their 
service  at  the  time,  can  in  no  way  affect 
the  plaintiffs'  right  to  possession,  or  their 
duty  in  reference  to  the  lost  treasure.  Ea- 
maker  v.  Blanchard,  90  Pa.  377,  35  Am. 
Rep.  664;  Bowen  v.  Sullivan,  62  Ind.  281, 
30  Am.  Rep.  172;  Tatum  v.  Sharpless,  6 
Phila.  18;  Durfee  v.  Jones,  11  R.  I.  688, 
23  Am.  Rep.  528;  Bridges  v.  HawkesicortK 
21  L.  J.  Q.  B.  N.  S.  75,  15  Jur.  1079.  We 
are  of  the  opinion,  therefore,  that  the  case 
should  have  gone  to  the  jury,  and,  unless  it 
should  appear  that  the  defendants  are  the 
owners  of  the  monc>y,  they  must  return  the 
possession  thereof  to  the  plaintiffs,  in  or- 
der that  they  may  make  lawful  disposition 
thereof. 

Judgment  reversed,    and    new    trial    or- 
dered. 
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John  WANAMAKER,  Respt., 

V. 

Simon  J.  WEAVER,  Appt. 
(176  N.   Y.   75.) 

%.  A  man  1m  not  bound  to  vny  for  necea- 
•arlca  furnished  to  lits  ^flfe  with  whom 
he  is  living,  upon  any  theory  of  Implied 
agrncy  on  her  part,  where  she  was  amply 
supplied  with  articles  of  the  same  char- 
acter as  those  purchased,  or  was  furnished 
with  retidy  money  with  which  to  pay  cash 
for  them. 

2.  A  merchant  may  continue  to  furnlsli 
neocHMarlcN  to  a  woman  upon  the  credit 
of  her  husband,  where  she  is  known  to  him. 
and  he  has  been  in  the  habit  of  doing  so.  until 
he  receives  notice  from  the  husband  forbid- 
ding him  to  do  so  any  longer. 

(Parker,  Ch.  J.,  dissents.) 

(October  6,  1903.) 


JIoiE.-  Liability  of  the  husband  for  neccssanes 
furnished  idle  while  living  with  him. 

I.  Rvope,  529. 
11.  Introductory,  529. 

III.  Personal  necessaries. 

a.  Implied  agency  in  lav3»  529. 

b.  Effect  of  notice  to  tradesmen,  532. 

IV.  Family  necessaries,  532. 

V.  JIuHband's   liability   affected  by   style  of 
life  he  adopts. 

a.  In  general,  534. 

b.  Effect  of  notice  to  tradesmen,  538. 

c.  Burden  of  proof y  538. 

VI.  Prtfumptite  agency  arising  from  cohab- 
itation. 
&.  In  general,  539. 
b.  May  be  rebutted. 

1.  In  general,  539. 
*cJ.  By  proof  of  ample  provision  oth- 
erwise made  by  husband. 

(a)  In  general,  540. 

(b)  Allowance,   542. 

3.  By  proof  of  notice  to  tradesmen, 

544. 

4.  By  proof  of  authority  in  wife 

privately  withdrawn,  545. 

5.  By  proof  of  extravagance  of  the 

purchases,  547. 

6.  Burden  of  proof,  548. 

VII.  Authority  implied  from  husband's  assent 
to  pi-vvious  transactions,  548. 
VIII.  Liability  of  husband,  by  reason  of  estop- 
prl  or  ratification,  for  wife's  purchases 
upon  his  credit  of  articles  for  personal 
use,  549. 
IX.   When  husband  is  an  infant,  550. 
X.  Moitf'y    loaned    wife    to    purchase    neces- 
saries, 550. 
XI.  In  absence  of  certainty  as  to  tchom  credit 

w(ts  given,  551. 
XII.  Statutes,  551. 

I.  Scope. 

In  selecting  the  cases  for  this  note,  the  fol- 
lowing lines  have  been  drawn :  All  decisions 
•discussing  the  liability  of  the  husl>and.  not  only 
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APPEAL  by  defendant  from  a  judgment  of 
the  Appellate  Division  of  the  Supreme 
Court,  Fourth  Department,  reversing  a 
judgment  of  the  Monroe  County  Court  in 
his  favor  in  an  action  brought  to  recover 
the  purchase  price  of  goods  sold  and  deliv- 
ered.   Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Jolin  Van  Voorhis  Sc  Sons,  for 
appellant: 

The  common-law  liability  of  the  husband 
for  necessities  and  suitable  comforts  has 
always  rested  on  the  assumption  that  the 
credit  was  given  to  the  husband,  and  not  to 
the  wife,  and  the  purcliase  was  made  with 
his  implied  consent. 

There  had  to  be  an  agency  on  the  part  of 
the  wife.  This  could  be  the  agency  of  ne- 
cessity, as  it  is  sometimes  Crilled,  arising 
from  the  marital  f elation.  When  the  hus- 
band has  failed  to  supply  the  wife  with  nec- 


by  reason  of  his  obligation,  as  such,  to  support 
and  maintain  his  wife,  but  also  on  account  of 
the  presumptive  agency  arising  from  cohabita- 
tion, as  well  as  on  account  of  any  acts  or  omis- 
sions constiniting  an  asSi>nt,  actual  or  construc- 
tive, on  his  part,  have  been  taken,  and  consti- 
tute the  subject-matter  of  this  annotation. 

Decisions  as  to  the  linbillty  of  the  husband 
when  the  wife  Is  such  by  repute  only  have  been 
excluded,  as  have,  also,  those  deciding  merely 
whether  the  purchases  made  were  "necessaries," 
without  going  into  the  question  of  the  husband's 
liability  for  them  except  by  implication. 

II.  Introductory. 

The  want  of  early  English  authorities  upon 
this  general  question  was  accounted  for  In  Man- 
by  V.  Scott,  8ld.  pt.  1,  p.  109,  2  Smith,  Lead. 
Cas.  450,  as  follows :  "The  reason  of  which, 
according  to  some,  is  the  discreti  n  of  our  an- 
cestors, which  was  so  great  that  they  would  not 
publish  and  bequeath  such  matters  to  posterity 
in  order  that  bad  wives  and  bad  husbands  might 
not  know  their  power,  which  might  render  the 
one  cruel  and  the  other  disobedient,  and,  so  long 
as  they  were  ignorant  of  it,  they  would  not  en- 
deavor to  enforce.  But,  according  to  others, 
the  reason  is. — that  there  was  no  such  great 
cruelty  In  times  past ;  nor  did  there  ever  <  ccur 
in  practice  such  a  case  as  is  now  for  Judgment 
before  us." 

III.  Personal  necessaries. 
a.  Implied  agency  in  law. 

The  liability  of  a  husband  for  actual,  person- 
al, necessaries  furnished  his  wife  rests  first  of 
all  upon  contract, — his  contract  with  her,  en- 
tered into  by  the  fact  of  marriage,  to  support 
and  maintain  her. 

The  true  ground  of  her  hubsand's  liability  for 
necessaries  for  his  wife  Is  his  duty  arising  from 
the  marriage  relation.  Black  v.  Bryan,  18  Tex. 
4.'>3 :  Bergh  v.  Warner,  47  Minn.  250,  28  Am. 
St.  Rep.  362,  50  N.  W.  77. 

But,  if  he  absolutely  refuses  or  neglects  to  do 
his  duty  in  this  regard,  the  wife  has  no  power. 
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essaries,  she  may  purchase  such  articles,  and 
charge  them  to  the  husband,  who  will  be 
compelled  to  pay. 

Cromwell  v.  Benjamin,  41  Barb.  558. 

The  husband  may  defend  such  action  on 
the  ground  that  he  had  supplied  the  wife 
with  necessaries,  or  had  given  her  an  allow- 
ance with  which  to  provide  herself. 

Ibid. :  Renaux  v.  Teakle,  20  Eng.  L.  &  Eq. 
345,  8  Exch.  680,  22  L.  J.  Exch.  N.  S.  241, 
17  Jur.  351,  1  Week.  Rep.  312. 

The  question  whether  the  articles  pur- 
chased were  necessaries  is,  except  in  a  very 
clear  case,  where  the  court  would  be  justi- 
fied in  directing  authoritatively  that  the 
articles  cannot  be  necessaries,  a  question  of 
fact  for  the  jury. 

Bergh  v.  Warner,  47  Minn.  250,  28  Am. 


under  the  old  common-law  theory  that  the  per- 
sonal existence  of  the  wife  Is  merged  in  her  hus- 
band, to  compel  him  to  comply  with  his  con- 
tracts entered  into  with  her ;  neither  has  she, 
aside  from  statutes,  any  power  to  make  a  con- 
tract for  herself. 

A  feme  covert  is  incapable  of  making  a  con- 
tract ;  and,  even  though  it  be  for  necessaries  of 
diet  and  apparel,  that  shall  not  charge  her  hus- 
band.    Bill  V.  Lake,  Button,  105. 

Therefore,  since  she  cannot  compel  her  hus- 
band's compliance  with  his  contract  to  maintain 
her.  and  cannot,  aside  from  statutes,  enter  into 
a  contract  herself,  it  is  apparent  that  she  can 
obtain  no  credit  with  tradesmen,  as  there  would 
exist  no  ground  by  which  they  could  recover  for 
the  goods  supplied  her.  She  has,  then,  in  the 
inherent  nature  of  the  situation,  no  resource 
except  to  obtain  food  and  the  other  actual  neces- 
saries of  which  she  stands  in  need,  from  the 
public.  But  it  is  not  good  policy  for  the  public 
to  perform  that  which  it  is  the  duty  of  some  in- 
dividual to  do,  and,  therefore,  upon  the  theory 
that  the  good  of  the  people  is  the  supreme  law, 
the  rule  has  been  established  that  the  law  will 
hold  a  husband  liable  for  articles  purchased  by 
hie  wife  and  actually  necessary  to  keep  her  "a 
going  concern."  Green  v.  Coast  Line  R.  Co.  97 
Ga.  15,  33  L.  R.  A.  806,  54  Am.  St.  Rep.  379.  24 
S.  E.  814. 

The  husband,  however,  as  between  himself 
and  the  tradesmen,  cannot  be  held  by  reason  of 
the  contract  of  marriage  between  himself  and 
wife ;  there  must  in  some  way  exist  an  assent 
on  his  part  to  the  express  contract  of  sale  en- 
tered into  by  the  tradesmen  and  his  wife  upon 
his  credit  in  order  to  bind  him. 

A  man  is  bound  by  no  contract  of  his  wife, 
oven  for  necessaries,  without  his  assent.  Mon- 
tague V.  Espinasse,  1  Car.  &  P.  356. 

A  wife  cannot  charge  her  husband  for  vict- 
uals bought  for  the  family  without  his  consent 
precedent  or  assent  subsequent.  21  lien.  VII. 
40. 

A  husband  is  only  liable  for  debts  contracted 
by  his  wife  on  the  assumption  that  she  acts  as 
his  agent.  Seaton  v.  Benedict,  5  Bing.  28,  2 
Moore  &  P.  66,  6  L.  J.  C.  P.  208. 

The  law,  therefore,  does,  out  of  the  considera- 
tions of  public  policy  above  shown,  and  out  of 
regard  to  the  fact  that,  in  the  absence  of  stat- 
ute, a  husband  has  by  marriage  all  of  the  per- 
sonal property  of  the  wife,  and  the  rents,  Is- 
Mues.  and  profits  of  her  real  estate  (Christmas 
65  L.  R.  A. 


St.  Rep.  362,  50  N.  W.  77;  Raynea  v.  Ben- 
nett, 114  Mass.  424;  Compton  v.  Bates,  lO* 
III.  App.  78;  Davis  v.  Caldwell,  12  Cush. 
512. 

The  tradesman  sells  at  the  peril  of  hav- 
ing the  husband  show,  in  defense,  that  hi* 
wife  was  already  sufficiently  supplied,  or 
that  she  had  a  sufficient  allowance  f^o^^ 
him  to  supply  them  for  herself. 

Compton  V.  Bates,  10  111.  App.  78 ;  2  Law- 
son,  Personal  Relations,  §  726;  Schouler,. 
Dom.  Rel.  §  61 ;  Renaux  v.  Teakle,  20  Eng. 
L.  &  Eq.  345,  8  Exch.  680,  22  L.  J.  Exch. 
N.  S.  241,  17  Jur.  351,  1  Week.  Rep.  312; 
Burghart  v.  Angerstein,  6  Car.  &.  P.  690,  1 
Moody  &  R.  458;  Freestone  v.  Butcher,  9' 
Car.  &  P.  643;  Reid  v.  Teakle,  13  C.  B. 
627,  22  L.  J.  C.  P.  N.  S.  161,  17  Jur.  841; 


V.  Smith,  10  Tex.  126),  imply  his  assent  on  the 
theory  that  what  is  his  moral  duty  to  do,  be- 
wlll  consent  to  have  another  do  for  him. 

That  the  reason  on  which  the  legal  implica- 
tion of  assent  Is  founded  is  the  moral  obligation 
of  the  husband  to  furnish  necessaries  for  his 
wife,  was  mtlmated  in  Cany  v.  Patton,  2  Ashm. 
(Pa.)   140. 

A  husband  may  be  liable  for  necessaries  when 
he  does  not  furnish  his  wife  with  them  on  the- 
ground  of  implied  assent.  Montague  v.  Es- 
pinasse, 1  Car.  &  P.  356. 

That  by  virtue  of  the  marital  relation,  and  lit 
consequence  of  the  obligations  assumed  by  him 
upon  marriage,  the  husband  is  legally  bound  for 
the  supply  of  necessaries  to  the  wife,  under  an 
Implied  agency  in  law,  was  declared  in  Crom- 
well V.  Benjamin,  41  Barb.  558. 

If  a  husband  omits  to  furnish  his  wife  with 
necessaries  he  makes  her  Impliedly  his  agent 
to  purchase  them.  Seaton  v.  Benedict,  5  Bing. 
28,  2  Moore  &  P.  66,  6  L.  J.  C.  P.  208. 

The  wife  is  entitled  at  least  to  support  from 
the  husband  regardless  of  his  financial  condi- 
tion ;  by  the  marriage,  the  wife  becomes  an  ir- 
revocable agent  to  pledge  her  husband's  credit 
for  necessaries  for  her  support  if  he  fails  to> 
supply  them.  Sauter  v.  Scrutchfield,  28  Mo. 
App.  150. 

The  law  creates  an  agency  as  the  result  of  the 
marriage  relation,  by  virtue  of  which  the  wife^ 
is  authorized  to  pledge  the  husband's  credit  for 
the  purpose  of  obtaining  those  necessaries  which 
the  husband  himself  has  neglected  or  refused  to 
provide.  Bergh  v.  Warner,  47  Minn.  250,  28- 
Am.  St.  Rep.  362.  50  N.  W.  77. 

It  is  not  essential,  in  order  to  make  a  hus- 
band liable,  that  he  should  refuse  to  supply  his 
wife  with  necessaries ;  his  neglect  to  do  so  will 
make  him  equally  liable.  Arnold  v.  Allen,  D* 
Daly.  198. 

This,  then,  is  the  theory  upon  which  the  so- 
called  "Implied  agency  in  law,"  "agency  of  ne- 
cessity," or  "special  agency,"  is  founded. 

And  those  statements,  mostly  arguendo  or 
dicta,  which  regard  the  liability  of  the  husband 
as  directly  created  by  the  marriage  relation 
(Sauter  v.  Scrutchfield,  28  Mo.  App.  150),  are 
not  theoretically  correct.  The  contract  entered 
into  by  the  fact  of  the  marriage  relation  is  the 
ground  of  his  liability,  but  the  implied  agency 
created  by  the  law  is  the  direct  means  by  which 
he  is  bound. 

The  court,  in  Johnson  v.  Briscoe  (Mo.  App.> 
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Bentley  v.  Griffin,  5  Taunt.  356;  Montague 
V,  Benedict,  3  Barn.  &  C.  631,  5  Dowl.  &  R. 
532,  3  L.  J.  K.  B.  94,  27  Revised  Rep.  444, 
2  Smith,  Lead.  Cas.  273;  Atkins  v.  Cur- 
wood,  7  Car.  &  P.  756 ;  Lane  v.  Ironmonger, 
13  Mees.  &  W.  368,  14  L.  J.  Exch.  N.  S. 
35;  Cornelia  v.  Ellis,  11  111.  584;  Story, 
Sales,  §  57;  Gromicell  v.  Benjamin,  41 
Barb,  588;  Keller  v.  Phillips,  39  X.  Y. 
351. 

Plaintiff  must  sliow  that  the  goods  were 
suitable  and  necessary,  and  that  Mrs.  Weav- 
er was  not  otherwise  provided  for,  or  that 
she  was  authorized  by  her  husband  to  make 
the  purchases  in  suit. 

Schwarting  v.  Bisland,  4  Misc.  534,  24  N. 
Y.  Supp.  700:  Arnold  v.  Allen,  9  Daly, 
198;  McQuhae  v.  Rey,  3  Misc.  550,  52  N.  Y. 


79  S.  W.  408,  does  not  freely  accept  of  the  doc- 
trine of  "agency  of  necessity,"  saying  that,  if 
a  husband  refuses  to  provide  for  a  wife,  she 
may,  nevertheless,  supply  herself  with  neces- 
saries at  his  expense ;  but  that  she  cannot  be 
said  to  do  so  as  his  agent  or  by  his  authority, 
except  as  a  legal  fiction,  and  that  the  "agency 
notion"  is  theoretically  unsound  because  indis- 
pensable things  may  be  famished  at  the  hus- 
band's cost  notwithstanding  a  notice  from  him 
not  to  furnish  her.  The  court,  however,  arrives 
at  no  definite  conclusion,  saying  that  whether  a 
woman  is  treated,  by  legal  fiction  or  by  an  in- 
ference from  the  facts,  as  an  agent  in  the  mat- 
ter, or  is  regarded  as  exercising  a  prerogative 
attached  by  the  law  to  the  status  of  wife,  is, 
for  practical  purposes,  immaterial. 

In  the  minority  opinion  in  Manby  v.  Scott. 
Sid.  pt.  1,  p.  109,  2  Smith,  Lead.  Cas.  450,  it 
seems  to  be  the  doctrine  that  the  power  to  bind 
the  husband  for  all  things  necessary  for  the 
support  of  the  wife  is  given  by  marriage. 

But  "it  is  a  mistaken  notion  that  the  married 
woman  has  from  the  marital  relation  the  right 
to  make  contracts,  even  for  necessaries,  which 
shall  be  binding  on  her  husband,"  as  it  is  said, 
arguendo,  in  Cany  v.  Patton,  2  Ashm.  (Pa.)  140. 

The  authority  of  a  wife  to  pledge  the  credit 
of  her  husband  is  a  delegated,  not  an  inherent, 
authority,  according  to  an  arguendo  statement 
in  Eastland  v.  Burchell,  L.  R.  3  Q.  B.  Div.  432. 
47  L.  J.  Q.  B.  N.  8.  500,  38  L.  T.  N.  S.  568,  27 
Week.  Rep.  290. 

The  power  of  the  wife  to  bind  her  husband 
by  her  contracts  is  founded  upon  the  sole  ground 
of  agency,  she  having,  as  wife,  no  original  and 
inherent  power  to  bind  him  by  any  contract 
made  by  her,  as  is  said,  arguendo,  in  Sawyer  v. 
Cutting,  23  Vt.  486,  and  Savage  v.  Davis,  18 
Wis.  608. 

It  is  intimated  in  Woodward  v.  Barnes,  43  Vt. 
330,  that  a  tradesman  has  a  right  to  deal  with 
a  wife  as  her  husband's  agent,  ew  necessitate, 
and  to  furnish  her  with  such  articles  as  in  law 
are  denominated  necessaries ;  that  this  right 
flows  from  the  duty  which  the  law  casts  upon 
the  husband. 

If  the  husband  and  wife  are  living  together, 
and  he  omits  to  furnish  her  with  necessaries, 
and  she.  has  not  the  means  of  procuring  them, 
he  makes  her  his  agent  to  procure  them.  Smith 
V.  Fletcher,  1  Wilson  Super.  Ct.  (Ind.)  34. 

A  wife,  in  purchasing  necessaries,  such  as 
food,  drink,  clothing,  washing,  physic,  medical 
C5  L.  R.  A. 


S.  R.  484,  23  N.  Y.  Supp.  16;  Bloomingdale 
V.  Brinckerhoff,  2  Misc.  49,  49  N.  Y.  S.  R. 
142,  20  X.  Y.  Supp.  858:  Cromwell  v.  Ben- 
jamin, 41  Barb.  558;  Monroe  County  v. 
Budlong,  51  Barb.  516;  Hatch  v.  Leonard, 
71  App.  Div.  32,  75  N.  Y.  Supp.  726; 
Schouler.  Doni.  Rel.  §§  64,  66;  Story,  Sales, 
§§  56,  57. 

Messrs.  Brown  A  Poole,  for  respondent: 
^Irs.  Weaver  acted,  apparently,  within  the 
scope  of  her  authority,  since  the  articles 
purchased  were  of  an  ordinary  and  simple 
kind,  and  the  merchant  had  the  right  to  rely 
upon  this  agency  in  law,  to  charge  the  hus- 
band for  the  goods  sold,  and  was  not  com- 
pelled to  ascertain  whether  defendant's  fam- 
ily was  abundantly  supplied  with  similar 
goods. 

attention,  Instruction,  and  a  suitable  place  of 
residence,  is,  by  operation  of  law,  the  agent  of 
her  husband.     Reed  v.  Crlssey,  63  Mo.  App.  184. 

A  husband  was  held  liable  for  professional 
services  rendered  his  wife  upon  the  principle 
that  she  has  an  implied  agency  to  bind  him  for 
necessaries  where  he  falls  to  supply  them.  In 
Langbein  v.  Schneider,  27  Abb.  N.  C.  228,  16  N. 
Y.  Supp.  043. 

The  wife's  right  is  recognized  In  a  number  of 
cases  without  any  discussion  of  the  theory  upon 
which  it  is  based. 

A  wife  may  charge  her  husband  for  neces- 
saries, as  apparel,  diet,  and  lodging,  in  case  be 
does  not  provide  them  for  her.  Dent  v.  Scott, 
Aleyn,  61. 

If  the  husband  will  not  supply  the  wife  with 
necessaries  or  the  means  therefor,  she  can  then 
pledge  his  credit  for  necessaries  strictly,  ac- 
cording to  arguendo  statements  in  Martin  v. 
Robsou,  65  111.  129,  16  Am.  Rep.  578,  and  Bon- 
ney  v.  Terham,  102  111.  App.  634. 

When  a  wife  is  living  with  her  husband,  if  he 
gives  her  nothing  but  the  shelter  of  his  house, 
she  will  have  a  right  to  provide  food  and  ap- 
parel for  herself  at  his  expense  and  he  will  be 
l)ound  to  pay  for  them.  Debenham  v.  Mellon, 
L.  R.  5  Q.  B.  Div.  304,  49  L.  J.  Q.  B.  N.  S.  497, 
arguendo. 

A  husband  was  admitted  to  he  liable  for  nec- 
essaries furnished  his  wife.  In  Marshall  v.  Per- 
kins, 20  R.  I.  34,  78  Am.  St.  Rep.  841,  37  Atl. 
301. 

If  it  appears  that  supplies  are  absolutely  nec- 
essary on  account  of  the  husband's  failure  to 
provide  them,  his  liability  to  those  who  trust 
his  wife  for  them  on  his  credit  is  recognized,  in 
Keller  v.  Phillips,  39  N.  Y.  351. 

So,  a  husband  was  held  liable  for  the  employ- 
ment of  a  physician  for  his  sick  wife  on  the 
ground  that  It  was  a  necessary,  in  Cothran  v. 
Lee,  24  Ala.  380. 

That  a  person  providing  necessary  medical 
attendance  to  the  wife  may  recover  therefor 
from  the  husband  is  inferentlally  decided  In 
Harris  v.  Lee,  1  P.  Wms.  482,  Prec.  in  Cb.  602. 

It  is  the  husband's  duty  to  furnish,  so  far  as 
he  can,  the  necessary  physician's  services  for  his 
wife.  Toledo  v.  DuflFy,  13  Ohio  C.  C.  482 ;  Nel- 
son V.  Spaulding,  11  Ind.  App.  453,  39  N.  B. 
168. 

Although  a  wife  agrees  in  writing  not  to  In- 
cur any  debt  against  her  husband,  this  will  not 
exempt  him   from  being  charged   In  equity  for 
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Stewart,  Husb.  &  W.  §  94;  15  Am.  ft 
£ng.  Enc.  Law,  p.  872;  Schouler,  Dom. 
Rel.  5  61;  2  Bright,  Husb.  &  W.  7,  8; 
Selwyn,  N.  P.  260;  Dennya  v.  Sargeant,  6 
Car.  &  P.  419;  Note  to  2  Kent,  Com.  10th 
ed.  138,  139,  146;  1  Bl.  Com.  442;  Waith- 
man  v.  Wakefield,  1  Campb.  120,  10  Revised 
Rep.  654;  Reeve,  Dom.  Rel.  p.  161;  Keller 
V.  Phillipa,  39  N.  Y.  354;  Zimmer  v.  Set- 
tle, 124  N.  Y.  45,  21  Am.  St.  Rep.  638,  26 
N.  E.  341. 

The  presumption  of  authority  arises  from 
cohabitation. 

15  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  881 ; 
Schouler,  Dom.  Rel.  §  63;  Manby  v.  Scoit, 
1  Mod.  124;  Dier  v.  East,  1  Vent.  42;  Waith- 
man  v.  Wakefield,  1  Campb.  120,  10  Re- 
vised  Rep.    664;    Johnaton   v.    Sumner,    3 


Hurlst.  &  N.  266,  27  L.  J.  Exch.  N.  S.  341, 
4  Jur.  N.  S.  462,  6  Week.  Rep.  674. 

Haiglit,  J.,  delivered  the  opinion  of  the 
court : 

This  action  was  brought  to  recover  the 
purchase  price  of  goods  sold  by  the  plain- 
tiff to  the  defendant's  wife,  in  the  city  of 
Philadelphia,  without  the  defendant's  knowl- 
edge or  consent.  The  defendant  and  his 
wife  resided  in  the  city  of  Rochester,  and 
at  the  time  the  goods  were  purchased  lived 
together  as  husband  and  wife.  It  was 
claimed  on  behalf  of  the  defendant  that, 
while  the  goods  might  ordinarily  be  deemed 
necessaries,  they  were  not  in  fact  such,  for 
the  reason  that  the  defendant  lived  on  a  sal- 
ary of  $2,000  per  year,  out  of  which  he  de- 


money  loaned  her  wherewltb  she  obtained  spe- 
cial surgical  attendance,  of  which  she  stood  In 
extreme  need,  and  which  he  refused  to  allow 
her.     Ree<l  v.  Crissey,  63  Mo.  App.  184. 

An  implied  agency  In  law  can  never  arise, 
prima  facie,  when  a  husband  and  wife  are  living 
together,  because  if,  in  point  of  fact,  she  is 
maintained,  there  can  be  no  prima  facie  evi- 
dence that  the  husband  Is  neglecting  to  dis- 
charge his  proper  duty,  or  that  there  is  any  ne- 
cessity for  the  wife  to  ran  him  into  debt  for  the 
purpose  of  keeping  herself  alive,  or  supplying 
herself  with  necessary  clothing,  according  to  a 
statement  of  Lord  Selborne  upon  the  appeal  of 
Debenham  v.  Mellon  to  the  House  of  Tx>rd8.  L. 
R.  6  App.  Cas.  24.  50  L.  .T.  Q.  B.  N.  S.  15r>.  43 
L.  T.  N.  S.  «73,  20  Weelc.  Rep.  141.  45  .7.  P.  2r»2. 

Tie  4jrffucn(lB  statement  In  Hatch  v.  Leonard. 
165  -N.  Y.  436,  90  N.  E.  270.  that  It  is  the  co 
habitation  of  the  parties  upon  which  the  law 
founds  the  duty  of  the  hushand.  and.  In  case  of 
his  neglect  to  perform  it,  sustains  the  right  of 
another  to  recover  for  supplying  necessaries  to 
his  wife,  is  an  erroneous  confusion  of  the  Im- 
plied agency  in  law,  and  the  presMmptlon  of  an 
agency  in  fact  arising  from  cohabitation,  after- 
wards dlacnssed  (VL).  As  almve  shown,  it  Is 
upon  the  marriage  contract  that  the  law  foundp 
the  duty  of  the  husband  to  provide  the  bare  ne- 
cessities to  his  wife.  It  Is  from  the  fact  of 
cohabitation  or  living  together  that  the  law 
presumes  an  authority  In  the  wife,  prima  facie 
only,  to  purchase  all  things  necessary  and  suit- 
able for  the  domestic  establishment  at  the  head 
of  which  she  is  placed  by  her  husband. 

b.  Effect  of  nottoe  to  tradesmen. 

It  Is  obvious  that  if  a  wife  Is  in  actual  need 
of  articles  which  the  husband  neglects  or  re- 
fuses to  provide,  a  notice  by  him  forbidding  a 
merchant  to  furnish  such  articles  to  her  on  his 
credit  will  afford  him  no  protection,  since  he 
cannot,  by  so  simple  a  means,  escape  his  duty 
to  her  or  to  the  public. 

That  a  husband  may  be  liable  notwithstand- 
ing his  dissent  is  previously  made  known  to  the 
merchant.  If  the  latter  shows  that  the  articles 
furnished  were  absolutely  necessary.  Is  recog- 
nized in  Devendorf  v.  Emerson,  66  Iowa,  698,  24 
N.  W.  615. 

"Having  failed  to  provide  his  wife  with  suf- 
ficient funds,  a  notice  to  tradesmen  not  to  fur- 
nish does  not  relieve  a  husband  from  liability 
65  L.  R.  A. 


for  necessaries  furnished.'*  Gordon  v.  Caldwell, 
31  Pittsb.  L.  J.  154,  as  reported  in  3  Brightly, 
Dig.  (I>a.)  3045. 

So,  a  husband  Is  free  from  liability  for  goods 
furnished  bis  wife  on  credit  when  he  previously 
gave  notice  to  the  tradesman  not  to  furnish 
goods  to  her,  only  when  he  himself  supplies  the 
necessaries  that  his  family  should  have ;  and  if 
he  fails  to  supply  them,  or  does  not  furnish  all 
that  is  necessary,  he  may  be  liable  for  articles 
purchased  by  her  on  credit  on  that  account. 
McOrath  v.  Donnelly,  131  Pa.  540,  20  Atl.  882. 

IV.  Family  neoenaariea. 

Except  as  appears  In  the  cases  below  referred 
to  In  this  sniidlvlslon.  no  distinction  Is  made  tie- 
tween  the  principle  upon  which  a  husliand  may 
be  held  for  the  personal  necessities  of  his  wife, 
and  the  principle  upon  which  he  may  lie  held  for 
the  general  family  expenses;  therefore.  In  the 
subdivisions  hereafter  no  special  division  of  the 
two  classes  of  necessaries  will  be  made. 

The  husband  may  be  held  liable  for  family 
necessaries  ordered  by  the  wife  upon  the  theory 
above  shown  (111.  a,  JmpJteft  aycncy  in  law). 
If  they  were  absolute  necessaries  as  to  her:  he 
may  also  l>e  held  upon  the  theory  of  presumed 
agency  In  fact  arising  from  cohabitation  after- 
wards discussed  (V.  VI. >  ;  but  very  often  he 
may  more  properly  be  held  upon  another  prln- 
clpfe. 

The  husband  has  the  right  to  regulate  his 
style  of  living,  and  may.  If  he  chooses,  provide 
nuiy  the  barest  necessaries  for  his  wife:  and  It 
Is  only  when  he  falls  to  do  even  this,  and  she 
is  obliged  to  seek  outside  aid.  that  the  law  In- 
tervenes, and,  upon  the  theory  of  the  Implied 
agency  in  law  above  shown,  holds  him  liable  for 
her  necessaries. 

While  the  husband  has  a  right  to  say  when 
and  how  his  house  shall  be  supplied,  neverthe- 
less, he  cannot  repudiate  his  obligation  alto- 
gether, as  the  court  says  obiter  In  Baker  v.  Car- 
ter, 83  Me.  132,  23  Am.  St.  Rep.  764,  21  Atl. 
834. 

But,  as  for  the  husband  himself,  he  may  de- 
prive himself.  If  he  chooses,  absolutely,  and,  in 
the  absence  of  laws  against  self-destruction,  be 
may  not  be  brought  to  account  for  his  conduct ; 
therefore,  he  may  not  be  charged,  without  bis 
consent,  for  goods  brought  into  his  house,  al- 
though absolute  necessaries  as  to  him. 

In  the  absence  of  some  special  reason  for  rt- 
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livered  to  his  wife  $1,500  in  monthly  in- 
stalments of  $125  with  which  to  supply  his 
table  and  purchase  her  necessary  wearing 
apparel;  and  at  the  time  she  purchased  the 
goods  in  Philadelphia  she  was  amply  sup- 
plied with  articles  of  a  similar  character, 
and  was  not  in  need  of  the  articles  pur- 
chased. Upon  the  trial  the  defendant  sought 
to  show  the  character  and  the  amount  of 
clothing  possessed  by  the  defendant's  wife 
at  the  time  she  made  the  purchase  of  the 
plaintiff  in  Philadelphia.  This  was  object- 
ed to.  The  objection  was  overruled,  and  an 
exception  was  taken.  The  court,  in  discuss- 
ing the  question,  stated  the  law  to  be  as 
follows :  "That  if  a  married  woman  goes  to 
a  merchant,  and  within  reasonable  limita- 
tions buys  articles  suitable  for  the  family 

gardiDg  the  wife  as  the  husband's  agent  for  the 
purchase  of  general  household  supplies.  It  lies 
in  him  to  give  her  authority  to  pledge  his  cred- 
it If  he  desires  she  shall  have  it,  according  to 
Bramwell,  L.  J.,  in  Debenham  v.  Mellon,  L.  R. 
5  Q.  B.  Dlv.  804,  49  L.  J.  Q.  B.  N.  S.  497. 

As  afterwards  appears  (V.  VI.),  however,  by 
the  style  of  life  he  maintains,  and  by  the  fact 
of  cohabitation,  a  prima  facie  presumption 
arises,  until  Ihe  contrary  appears,  that  his  wife 
has  authority  from  him  to  purchase  general  sup- 
plies suitable  and  necessary  to  the  style  of  life 
he  maintains;  but  this  vesting  of  authority  Is 
purely  a  question  of  tact,  rebuttable  by  evidence 
of  facts  irreconcilable  with  It.  If,  however, 
after  the  goods  are  brought  into  the  house,  the 
hudband  jointly  uses  them  with  the  knowledge 
that  they  were  purchased  upon  his  credit,  then 
he  Is  liable  for  them  upon  the  principle  of  es- 
toppel or  ratification. 

A  man  is  bound  by  such  contracts  of  his  wife 
as  be  has  the  advantage  of,  as  is  said,  arguendo, 
in  20  Hen.  VI.  21b;  27  Hen.  VIII.  25a. 

And  If  the  wife  buys  any  goods  for  him  or  the 
family,  and  the  husband  does  any  act  to  show 
his  assent,  he  shall  be  liable  upon  an  assumpsit 
in  fact.  Manby  v.  Scott,  Sid.  pt.  1,  p.  109,  2 
Smith,  Lead.  Cas.  450. 

If  goods  purchased  by  his  wife  on  his  credit 
come  to  the  use  of  the  husband  with  bis  knowl- 
edge, he  is  chargeable.  Macklnley  v.  McGregor, 
3  Whart.  309^  31  Am.  Dec.  522,  arguendo. 

Necessary  articles  of  food,  purchased  on 
credit  and  consumed  at  a  husband's  table,  will 
be  charged  to  him  when  he  knew  they  were  be- 
ing purchased  upon  his  credit.  Ryan  v.  Nolan, 
Ir.  Rep.  3  C.  L.  319. 

If  a  husband  allows  family  supplies,  pur- 
chased upon  his  credit,  to  be  brought  into  his 
house  and  used  hi  his  family,  knowing  that  they 
were  purchased  upon  his  credit,  he  thereby  be- 
comes chargeable  for  them.  Woodward  v. 
Barnes,  43  Vt.  330. 

If  the  wife  contracts  for  goods  that  go  to  the 
use  of  the  husband  the  law  presumes  her  to  be 
his  agent.  Williams  v.  Coward,  1  Grant,  Cas. 
21. 

Family  supplies  sold  and  delivered  to  a  wife 
will  be  presumed  to  have  gone  to  the  use  of  the 
husband.     Berreblock  v.  Michel,  Cro.  Jac.  257. 

But  If  necessaries  are  furnished  a  wife  for 
the  marriage,  the  husband  Is  not  liable,  although 
he  uses  them,  according  to  Turner  v.  Trlsby, 
1  Strange,  168. 
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use  and  for  her  own  wardrobe,  the  presump' 
tion  is,  in  the  absence  of  evidence  to  the 
contrary,  that  the  husband  is  liable.  But  if 
it  appears  affirmatively  that  the  lady  was 
abundantly  supplied  with  similar  articles, 
purchased  elsewhere,  and  that  there  was 
not,  in  fact,  any  reasonable  necessity  for 
such  expenditure,  the  husband  cannot  be 
held  responsible,  unless  there  is  some  affirm- 
ative proof  of  actual  authority  outside  of 
the  authority  the  law  infers  from  their 
marital  relations."  This  view  was  substan- 
tially repeated  by  the  trial  judge  in  his- 
charge  to  the  jury,  and  an  exception  was 
taken  thereto.  The  trial  court  also  submit- 
ted  to  the  jury  the  question  as  to  whether 
the  plaintiff  gave  credit  to  the  defendant  or 


A  husband  was  held  liable  for  the  price  of 
coal  ordered  by  his  wife  and  charged  to  him. 
In  Robertson  v.  Caskey,  45  N.  Y.  S.  R.  623,  19 
N.  Y.  Supp.  138,  without  Its  appearing  on  what 
ground. 

Even  money,  borrowed  by  the  wife,  which 
comes  to  the  husband's  use  In  a  convenient  and 
necessary  way,  may  be  recovered  of  him.  Jen- 
kins, 4. 

The  husband,  though  an  Infant,  will  be  pre- 
sumed to  have  assented  to  the  purchase  of  nec- 
essaries from  the  fact  of  the  goods  being  con^ 
sumed  In  his  family.  Dunbar  v.  Meyer,  43 
Miss.  679. 

That  the  authority  of  the  husband  may  be  im- 
plied for  the  purchase  of  necessary  provisions 
for  the  family,  without  further  proof  than  that 
they  are  bought  for  the  family,  was  admitted  In 
Bennett  v.  Chamberlain,  5  Harr.   (Del.)  891. 

Goods  purchased  by  the  wife  upon  credit  for 
family  use  are  the  goods  of  the  husband,  and  he 
Is  liable  to  pay  for  them.  Smith  v.  Allen,  1 
Lans.  101. 

Groceries  furnished  by  the  tradesman  In  the 
belief  that  the  wife  was  carrying  on  a  boarding 
house  are  chargeable  against  the  husband  when 
It  appears  that  this  was  not  true,  and  that  the 
husband  was  In  reality  the  principal.  Mott  v. 
Grunhut,  8  Daly,  544. 

A  presumed  agency  of  the  wife  to  buy  goods 
upon  her  husband's  credit  exists  where  the  evi- 
dence shows  that  the  goods  purchased  were 
used  in  the  husband's  house  for  more  than  a 
year,  and  that,  after  he  knew  that  they  had  been 
bought  by  his  wife  on  his  credit,  he  failed  to 
return  them.  Walling  v.  Hannlg,  78  Tex.  680, 
11  S.  W.  647. 

Where  the  wife  purchases  furniture,  and  she 
and  her  husband  Jointly  use  it,  he  is  charged 
with  her  contract  of  purchase  as  if  It  were  his 
own  act,  if  he  does  not  promptly  repudiate  her 
purchsse  and  restore  the  goods.  Hamilton  v. 
Peck  (Tex.  Civ.  App.)  38  S.  W.  403. 

The  husband  is  liable  if  he  has  to  conducted 
himself  as  to  make  It  inequitable  or  to  estop  him 
from  denying  his  wife's  authority,  according  to 
Theslger,  L.  J.,  In  Debenham  v.  Mellon,  L.  R.  5 
Q.  B.  Dlv.  394.  40  L.  J.  Q.  B.  N.  S.  497. 

If  he  Is  afterwards  Informed  of  the  contract 
of  purchase  made  by  his  wife,  and  acquiesces  In 
it  by  using  the  goods  and  treating  them  as  his 
own,  he  cannot  avoid  the  legal  responsibility 
which  the  law  throws  upon  him,  as  it  Is  said, 
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to  his  wife.  The  verdict  was  in  favor  of  the 
defendant. 

The  only  question  which  we  deem  it  neces- 
sary to  consider  is  that  raised  by  the  excep- 
tion to  the  charge  as  made  submitting  to 
the  jury  the  question  as  to  whether  the  de- 
fendant's wife  was  abundantly  supplied  with 
similar  articles  to  those  purchased  at  the 
time  of  the  purchase,  and  therefore  the  arti- 
cles were  not  necessary  for  her  support  and 
maintenance.  The  majority  of  the  judges  of 
the  appellate  division  appear  to  have  enter- 
tained the  view  that,  if  the  articles  pur- 
chased by  the  wife  were  of  the  character 
ordinarily  deemed  necessaries,  such  as  cloth- 
ing, table  linen,  towels,  and  napkins,  the 
merchant  was  at  liberty  to  furnish  her 
therewith,  and  charge  her  husband  therefor, 

obiter,  in  Mackiuley  v.  McGregor,  3  Whart.  369, 
31  Am.  Dec.  522. 

In  Ruddock  v.  Marsh,  38  Eug.  L.  &  Eq.  515. 

1  Hurlat.  &  N.  601.  5  Week.  Rep.  359.  the  g^oods 
purchased  by  the  wife  were  ordinary  provlaions 
consumed  in  the  family  and  by  the  husband 
when  he  was  at  home,  and  he  was  held  liable 
for  them,  notwithstanding  he  had  provided  bis 
wife  with  an  allowance  for  that  purpose,  when 
It  appeared  that  he  had  not  given  notice  of  the 
allowance  to  the  tradesman. 

.  Even  though  a  husband  had  previously  noti- 
fied a  tradesman  not  to  furnish  any  goods  to  his 
wife  on  his  credit,  according  to  Adams,  J.,  in  his 
dissecting  opinion  in  Devendorf  v.  Emerson,  66 
Iowa,  698,  24  N.  W.  515,  where  family  supplies 
are  retained  and  consumed  in  the  husband's 
family,  he  ought  to  pay  for  them  because  he  has 
had  the  advantage  of  them. 

The  foundation  of  the  husband's  liability  in 
all  cases  is  that  he  has  received  the  benefit  of 
the  property  of  another  for  the  use  of  his  fam- 
ily.    Suiter  V.  Mustin.  50  Ga.  242. 

But,  in  Segelbaum  v.  Ensmtnger.  117  Pa.  248, 

2  Am.  St.  Rep.  662,  10  Atl.  759,  it  was  held 
that,  even  though  a  husband  allows  household 
goods,  not  actual  necessaries,  purchased  upon 
his  credit,  to  remain  in  the  house,  and  does  not 
notify  the  tradesman  to  remove  them,  or  do  so 
himself,  he  will  not  be  liable  for  them  when  he 
had.  prior  to  their  purchase,  expressly  notified 
the  tradesman  not  to  sell  them  to  his  wife,  and 
had  explicitly  refusod  to  pay  for  them  in  case 
the  tradesman  did  so. 

Knowledge,  upon  the  huslMind's  part,  that  the 
goods  used  by  him  were  purchased  upon  his 
credit,  is  an  essential  element  in  order  to  hold 
him  on  the  ground  of  estoppel  or  ratification, 
after  an  express  prohibition  from  him  to  the 
tradesman  further  to  furnish  goods  in  that 
manner.     Woodward  v.  Barnes.  43  Vt.  330. 

If  a  wife  buy  goods,  such  as  bread,  etc..  for 
the  household,  and  the  husband  does  not  know 
it,  he  will  not  be  charged  therewith,  although 
it  Is  expended  in  the  household,  according  to  an 
arguendo  statement  In  21   lien.  VII.  40b, 

The  fact  that  goods  were  consumed  in  the 
husband's  household  Is  not  conclusive  evidence 
to  hold  him  liable  for  them.  Manby  v.  Scott, 
Sid.  pt.  1.  p.  100.  2  Smith.  Lead.  Cas.  450. 

F:ven   knowledge  of  the  wife's  purchase  and 
joint  use  thereof  may  l>e  rebutted  by  proof  that 
the  creillt  was  civen  to  the  wife,  and  not  to  the 
husband.     I'onnt'ral   v.   (ioldsmith,  it  Ha.   14. 
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witliout  regard  to  the  amount  purchased  or 
the  necessity  therefor.  In  commenting  upon 
the  charge  of  the  trial  court,  they  say  in 
their  opinion:  "We  have,  therefore,  this 
principle  enunciated :  That  if  -a  wife,  living 
with  her  husband,  seeks  to  purchase  goods 
of  a  merchant,  the  latter  must  make  an 
inquisitorial  examination,  and  ascertain 
whether  the  family  possess  an  adequate  sup- 
ply of  the  articles  which  the  wife  desires  to 
purchase."  [73  App.  Div.  60,  76  N.  Y. 
Supp.  390.]  It  will  readily  be  observeil 
that  while  the  amount  involved  in  this  case 
is  trivial,  the  principle  is  of  considerable 
importance.  While  the  question  seems  to 
have  been  considered  in  the  lower  courts,  it 
does  not  appear  to  have  been  squarely  de- 
cided in  this  court.    In  the  case  of  Keller  v. 

V.  Husband'n  liahiUiy  affected  by  style  of  life 
he  adopts. 

a.  In  general. 

A  husband,  upon  the  principle  that  he  is  the 
head  of  the  house,  has  the  undoubted  right  to 
regulate  his  household  according  to  his  own 
wishes,  except  that  he  may  not  so  deny  his  wife 
the  barest  necessities  as  to  make  her  a  public 
charge. 

In  Renaux  v.  Teakle,  20  Eng.  L.  &  Eq.  345,  8 
Exoh.  680.  22  L.  J.  Exch.  N.  S.  241,  17  Jur.  351. 
1  Week.  Rep.  312,  occurs  the  following  apropos 
discussion  :  Pollock,  C.  B. :  "Suppose  a  man, 
from  ascetic  principles,  insists  on  his  wife  wear- 
ing sober  garments.  She,  living  with  him,  or- 
ders better  from  her  neighbors,  and  he  imme- 
diately gives  them  notice,  'My  wife  shall  only 
wear  serge.'  Have  they  a  right,  against  his  au- 
thority, to  say,  *We  think,  from  your  condition 
in  life,  she  ought  to  have  better'?"  Martin,  B. : 
'*I  go  farther.  If  a  man  says  to  his  wife,  *You 
shall  wear  only  a  certain  dress,'  she  has  no 
right  to  order  a  better." 

Nevertheless  by  adopting  any  particular  de- 
gree or  style  of  life  he  thereby  lays  himself 
open  to  liability  for  articles  purchased  by  his 
wife  on  credit,  suitable  and  necessary  to  that 
mode  or  style  of  life. 

The  husband,  who  may  control  the  style  of 
living,  may.  by  the  mode  of  life  he  adopts,  con- 
fer upon  the  wife  a  power  to  pledge  his  credit 
for  more  than  the  mere  necessaries  of  life,  as  re- 
marked in  Sauter  v.  Scrutchfleld,  28  Mo.  App. 
150 ;  by  a  change  in  his  style  or  mode  of  life 
he  may  enlarge  or  restrict  the  authority. 

The  husband  is  ixiund  to  provide  his  wife 
with  whatever  is  necessary  for  her  suitable 
clothing  and  maintenance  according  to  his  sta- 
tion and  condition  in  life.  Keller  v.  Phillips, 
39  N.  Y.  351. 

That  a  tradesman  may  recover  against  a  hus- 
band for  goods  furnished  his  wife  suitable  to 
her  condition  and  necessary  to  her  maintenance 
when  she  was  not  otherwise  provided  for,  was 
conceded  in  Schwartlng  v.  Bisland,  4  Misc.  534, 
24  X.  Y.  Supp.  700. 

A  husband  was  held  liable  for  merchandise 
which  the  wife  bought  and  made  into  clothes 
for  herself,  and  wore,  although  he  knew  nothing 
about  it,  in  Brown  low,  pt.  1,  p.  47. 

If  a  hu.>l>and  refuses  or  neglects  to  supply  his 
wife  with  what  is  necessary  for  decency  and 
comfort  in  his  condition  In  life,   he  gives  her 
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Phillips,  39  N.  Y.  351,  the  husband  had 
^iven  the  merchant  notice  not  to  give  the 
wife  further  credit,  and  in  the  case  of  Hatch 
V.  Leanard,  165  N.  Y.  435,  69  N.  E.  270,  the 
husband  and  wife  lived  separate  and  apart; 
-so  that  neither  of  these  cases  afford  us  much 
help  in  determining  the  question  presented 
in  this  case.  In  the  case  of  Cromwell  v. 
Benjamin,  41  Barb.  558,  the  general  term 
sustained  the  right  of  a  merchant  to  recover 
of  the  defendant  for  the  necessaries  fur- 
nished to  his  wife.  J.  C.  Smith,  J.,  in  de- 
livering the  opinion,  states  the  law  as  he 
understood  it,  as  follows:  ''But  the  husband 
may  be  liable  for  necessaries  furnished  to 
the  wife  in  certain  cases,  though  the  exist- 
-ence  of  an  agency  or  assent,  express  or  im- 
plied in  fact,  is  wholly  disproved  by  the  evi- 


•credit  to  procure  it  for  herself  at  his  expense. 
Eames  v.  Sweetser,  101  Mass.  78. 

The  husband's  duty  to  maintain  his  wife  and 
family  requires  him,  under  ordinary  circum- 
stances, where  his  wife  is  Hying  with  him,  and 
obtains  upon  his  credit  supplies  needed  In  the 
conduct  of  their  common  domestic  establish- 
ment, to  become  cbargeiable  therefor,  as  stated, 
-arguendo,  in  Chaffee  v.  Browne,  100  Cal.  211,  41 
rac.  1028. 

The  duty  of  furnishing  the  wife  with  all  ar- 
ticles necessary  and  suitable  to  his  degree  and 
•condition  in  life  falls  upon  the  husband,  and. 
If  he  disregards  this  duty,  the  wife  may  procure 
them  of  whom  she  pleases,  and  the  husband  will 
be  liable.     Rea  v.  Durkee,  25  111.  503,  arguendo. 

If  a  husband  does  not  furnish  his  family  with 
all  those  necessaries  according  to  his  circum- 
stances, his  wife  may  supply  the  deficiency  by 
the  purchase  of  the  necessary  articles  upon  his 
-credit.  McGrath  v.  Donnelly,  131  Pa.  549,  20 
Atl.  382. 

A  bill  for  groceries  and  sundries  suitable  to 
the  condition  and  degree  of  the  family  will, 
when  the  husband  malces  no  other  provision,  be 
•charged  against  him.  Sterling  v.  Potts,  5  N.  J. 
L.  773. 

Where  the  husband  makes  no  provision  at  all 
for  his  wife  he  Is  liable  for  necessaries  suitable 
to  his  state  and  circumstances.  Atkins  v.  Cur- 
wood,  7  Car.  &  P.  750. 

It  is  In  regard  to  the  husband's  liability  for 
articles  furnished  his  wife,  suitable  and  neces- 
sary on  account  of  his  circumstances  and  the 
style  of  life  he  maintains,  that  the  implied 
agency  in  law,  and  the  presumption  of  an 
agency  in  fact  (infra,  VI.),  come  to- 
gether, and  blend  in  such  a  manner  as 
to  cause  considerable  confusion  among  the  au- 
thorities, and  to  render  it  very  difficult  to  keep 
the  line  of  distinction  between  them.  By  some 
courts  the  theory  of  an  implied  agency  in  law 
is  extended  so  as  to  bind  the  husband  for  this 
class  of  articles. 

Thus,  the  doctrine  that  when  a  man  places  a 
wife  at  the  head  of  his  household,  he  thereby 
confers  upon  her  the  authority,  upon  his  re- 
sponsibility, to  do  those  things  necessary  and 
proper  for  the  well-ordered  regulation  and  man- 
agement of  the  domestic  affairs  of  the  family, 
is  declared  to  be  an  evolution  of  the  elementary 
principle  that  a  husband  Is  liable  for  the  abso- 
lute necessities  of  his  wife.  Phillips  v.  San- 
chez, 35  Fla.  187,  17  So.  363. 
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dence;  and  this  upon  the  ground  of  an 
agency  implied  in  law,  though  there  can  be 
none  presumed  in  fact.  It  is  a  settled  prin- 
ciple in  the  law  of  husband  and  wife  that 
by  virtue  of  the  marital  relation,  and  in  con- 
sequence of  the  obligations  assumed  by  him 
upon  marriage,  the  husband  is  legally  bound 
for  the  supply  of  necessaries  to  the  wife  so 
long  as  she  does  not  violate  her  duty  as 
wite;  that  is  to  say,  so  long  as  she  is  not 
guilty  of  adultery  or  elopement.  The  hus- 
band may  discharge  this  obligation  by  sup- 
plying her  with  necessaries  himself  or  by  his 
agents,  or  giving  her  an  adequate  allowance 
in  money;  and  then  he  is  not  liable  to  a 
tradesman  who,  without  his  authority,  fur- 
nishes her  with  necessaries."  In  Blooming- 
dale  V.  Brinckerhoff,  2  Misc.  49,  20  N.  Y. 


And.  that  the  term  "necessaries"  in  its  legal 
sense,  as  applied  to  a  wife.  Is  not  confined  to 
articles  of  food  and  clothing  required  to  sustain 
life  or  preserve  decency,  but  includes  such  ar- 
ticles of  utility,  or  even  ornament,  as  are  suit- 
able to  maintain  the  wife  according  to  the  es- 
tate and  rank  of  her  husband,  is  the  doctrine  of 
Bergh  v.  Warner,  47  Minn.  250,  28  Am.  St.  Rep. 
362,  50  N.  W.  77,  and  is  recognized  as  the  gen- 
eral rule  in  Raynes  v.  Bennett,  114  Mass.  424. 

The  ground  of  the  husband's  liability  in  the 
case  of  articles  purchased  by  the  wife  suitable 
and  necessary  to  her  condition  In  life  Is  his 
duty  to  make  suitable  provision  for  her ;  and,  if 
he  neglects  to  do  so,  she  has  the  right  to  pro- 
cure, upou  his  credit,  such  necessaries  as  it  Is 
his  duty  to  supply  her.  Raynes  v.  Bennett,  114 
Mass.  424. 

According  to  the  appellate  division  opinion 
in  Wanamakeu  y.  Weaver,  73  App.  Div.  60,  76 
N.  Y.  Supp.  390,  a  husband,  by  the  fact  of  his 
marriage,  makes  his  wife  his  agent  for  whatso- 
ever necessaries  she  may  purchase  within  the 
compass  of  her  station  in  life. 

So,  the  law  requires  the  husband  to  provide 
his  wife  and  family  with  that  which  is  neces- 
sary for  their  suitable  maintenance  according 
to  their  station  in  life.  Hibier  v.  Thomas,  99 
111.  App.   355,  arguendo. 

And  a  husband  was  held  liable  for  the  price 
of  underwear,  hosiery,  handkerchiefs,  gloves, 
and  other  articles  of  woman's  use,  purchased  by 
his  wife  while  living  with  him,  when  the  evi- 
dence showed  that  the  articles  bought  were  suit- 
able to  the  station  in  life  of  her  husband  and 
herself,  and  that  she  was  destitute  of  such  ar- 
ticles or  the  money  with  which  to  purchase 
them.     Wllcoxon  v.  Read,  95  III.  App.  33. 

So,  a  husband  was  held  liable  for  a  calico 
dress  purchased  by  his  wife  upon  his  credit, 
upon  the  ground  that  it  was  a  necessary  suit- 
able to  his  degree  and  station  in  life,  and  that, 
it  being  his  duty  to  provide  for  her  suitable 
and  necessary  wants  so  long  as  they  live  to- 
gether, his  assent  would  therefore  be  Implied. 
Hughes  v.  Chad  wick,  6  Ala.  651. 

The  wife  has  implied  authority  to  pledge  her 
husband's  credit  for  such  things  as  are  suitable 
to  the  style  In  which  her  husband  chooses  to 
live.  Vu«ler  v.  Cox,  53  N.  J.  L.  518,  22  Atl. 
347,  arguendo. 

A  wife  living  with  her  husband  has  Implied 
authority  to  order  things  which  are  necessary 
for  the  style  In  which  he  pleases  her  to  live  so 
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Supp.  858,  it  was  held  that,  in  order  to 
entitle  the  tradesman  to  recover  from  the 
husband,  it  was  incumbent  upon  him  to 
show  that  "the  articles  supplied  to  the  wife 
were  not  only  of  the  kind  usually  denomi- 
nated necessaries,  because  their  need  is  com- 
mon to  all  persons,  but  that,  in  consequence 
of  the  inadequacy  of  the  husband's  provision, 
they  were  actually  required  for  the  wife's 
proper  support,  commensurate  with  hia 
means,  her  wonted  living  as  hia  spouse,  and 
her  station  in  the  community." 

There  are  numerous  other  cases  reported 
in  this  and  other  states  bearing  upon  the 
liability  of  the  husband  for  necessaries,  but 
attention  has  been  called  to  those  most 
nearly  in  point  upon  the  question  involved 
in  this  case.    There  are,  however,  some  cases 


in  England  where  the  question  appears  to 
have  been  more  thoroughly  considered  in  the 
higher  courts.  In  the  case  of  Debenham  y» 
Mellon,  L.  R.  5  Q.  B.  Div.  394,  49  L.  J.  Q.  B. 
N.  S.  497,  Bramwell,  L.  J.,  in  stating  the- 
question  involved,  says:  "The  goods  were 
necessaries  in  the  sense  that  they  consisted 
of  articles  of  dress  suitable  to  the  wife's- 
station  in  life;  but  they  were  not  neces- 
saries in  the  sense  that  she  stood  in  need 
of  them,  for  she  had  either  a  sufficient  sup- 
ply of  articles  of  a  similar  kind,  or  at  least 
sudicient  means  from  her  husband  or  other- 
wise to  acquire  them  without  running  him 
into  debt  for  them."  He  then  proceeds  to- 
state  the  cases  in  which  the  husband  would 
be  liable;  as,  for  instance,  where  he  turns 
his  wife  out  of  doors,  or  conducts  himself 


far  as  tney  fall  within  the  domestic  department, 
which  is  ordinarily  intrusted  to  the  wife.  Phil- 
llpson  v.  Hayter,  40  L.  J.  C.  P.  N.  S.  14,  L.  B. 
6  C.  P.  38,  23  L.  T.  N.  S.  556,  19  Week.  Bep. 
130. 

One  doctrine  advanced  is  that,  for  articles  nec- 
essary to  the  well-ordered  reflation  and  man- 
agement of  the  domestic  affairs  of  the  family, 
there  is  an  implied  agency  in  law  in  the  wife  to 
purchase,  hut  that,  when  the  question  arises 
whether  a  particular  contract  is  within  the 
scope  of  the  wife's  authority,  the  question  he- 
comes  a  mixed  one  of  law  and  fact.  Phillips  v. 
Sanchez,  36  Fla.  187,  17  So.  363. 

And,  where  a  husband  neglects  or  refuses  to 
furnish  his  wife  with  what  is  necessary  and 
suitable  for  her  decency  and  comfort  in  his  con- 
dition in  life,  the  law  allows  her  to  pledge  his 
credit  for  such  necessaries  regardless  of  his  non- 
consent  thereto;  but  this  presumed  agency  in 
law  may  be  destroyed  hy  showing  that  the  hus- 
band has  fulfilled  his  marital  obligation  by  fur- 
nishing his  wife  with  such  necessaries  as  are 
suitable  to  his  and  their  situation  in  life  and 
such  as  his  estate  would  permit;  and,  when 
this  appears,  no  liability  attaches  to  the  hus- 
band arising  out  of  the  necessities  of  the  case, 
and  the  tradesman  is  remitted  to  his  proofs  of 
an  authority  in  fact.  Compton  v.  Bates,  10  111. 
App.  78. 

But  this  doctrine  of  the  Implied  agency  in  law 
of  the  wife  to  bind  the  husband  for  articles 
necessary  according  to  his  condition  and  style  of 
life,  as  well  as  that  of  all  cases  charging  him 
for  such  articles  on  the  ground  of  duty,  is  open 
to  criticism  for  the  reason  that  it  is  not  con- 
sistent with  the  theory  upon  which  the  implied 
agency  in  law  Is  founded,  i.  e.,  its  necessity  In 
order  to  protect  the  public  from  bearing  the  bur- 
dens which  properly  fall  upon  individuals. 

The  truer  doctrine  would  seem  to  be  that  for 
the  barest  necessaries  of  his  wife  a  husband  Is 
liable  under  an  irrevocable  implied  agency  In 
law  (it  is  only  in  cases  of  necessity  that  the 
law  constitutes  a  wife  her  husband's  agent  with 
authority  to  pledge  his  credit,  as  remarked  in 
Dolan  V.  Brooks,  168  Mass.  350,  47  N.  B.  408)  ; 
that,  for  all  other  articles  purchased  by  her  on 
his  credit,  his  liability  Is  a  question  of  fact  (If 
a  husband  provides  for  his  wife  he  is  not  bound 
by  her  contracts  unless  there  is  evidence  to 
prove  his  assent.  Martin  v.  Bobson,  65  111.  129, 
16  Am.  Rep.  578;  Bonney  v.  Perham,  102  111. 
App.  634 ;  Jones  v.  Gutman,  88  Md.  355,  41 
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Atl.  792.  In  Poines's  Case.  2  Dyer,  234b^  the 
wife  purchased  velvet  and  silk  on  her  hasband's- 
credit,  and  had  it  made  into  clothes  for  herself 
without  his  "assent,  command,  or  will."'  The 
husband  paid  the  tailor  for  those  clothes  as  well 
as  others  made  for  himself,  but  refused  to  pay 
the  merchant,  and  was  sustained  in  his  refusal 
by  the  Jury,  who  affirmed  that  they  would  also> 
have  given  a  verdict  against  the  tailor)  ;  that 
the  adoption  by  the  husband  of  any  particular 
style  of  life,  and  the  placing  of  a  wife  at  the- 
head  of  his  establishment,  are,  in  accordauce- 
wlth  the  principles  of  the  presumptive  agency 
In  law  arising  from  cohabitation  afterwards- 
discussed  (VI.),  in  the  nature  of  a  holding  out 
of  her  by  him  as  his  agent  to  purchase  articles- 
on  his  credit,  suitable  and  necessary  to  that 
condition  and  estate,  but  that  this  presumptive- 
agency  is  purely  a  question  of  fact,  rebuttable 
by  evidence  of  withdrawal  of  authority  and 
ample  provision  otherwise  made. 

Some  of  the  reasons  given  by  the  majority 
opinion  in  Manby  v.  Scott,  Sid.  pt.  1,  p.  109,  2* 
Smith,  Lead.  Cas.  450,  in  support  of  the  proposi- 
tion that  marriage  does  not  give  the  wife  any 
uncontrollable  power  to  charge  the  husband^, 
are  that  the  husband  would  be  accounted  a  com- 
mon enemy,  and  the  mercer  and  the  gallant 
would  unite  with  the  wife,  and  they  would  air 
combine  against  the  husband;  also,  wives- 
would  be  their  own  carvers,  and,  like  hawks, 
fly  abroad  and  find  their  own  prey ;  also  it 
would  be  left  to  a  Jury  to  determine  In  what  ap- 
parel a  wife  should  dress;  also,  wives  who 
thought  they  had  insufficient  would  have  It  tried 
by  a  mercer  whether  their  dress  was  not  too- 
mean,  and  thus  the  mercer  would  be  Judge 
whether  he  would  sell  his  own  goods  or  not; 
also  to  charge  a  husband  on  the  contract  of  hi» 
wife  without  his  actual  assent  would  tend  to- 
subvert  the  law  of  God  and  of  nature,  which 
gives  the  husband  power  and  government  over 
Dis  wife. 

The  question  to  submit  to  the  Jury  is  not 
whether  the  goods  supplied  were  necessaries  for 
a  person  in  the  station  of  life  of  the  party,  but 
whether,  under  all  the  circumstances,  there  waa 
any  authority  in  the  wife,  express  or  Implied, 
to  contract  for  them  as  her  husband's  agent. 
Held  V.  Teakle,  13  C.  B.  627,  22  L.  J.  C.  P,  N. 
S.  161.  17  Jur.  841. 

In  order  that  a  tradesman  may  deal  with  m 
woman  as  the  agent,  cw  neoeaHtate,  of  her  hus- 
band, it  is  declared  in  Woodward  v.  Barnes,  4S 
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in  Buch  manner  as  to  oblige  her  to  leave  him, 
she  may  provide  herself  at  his  expense,  and 
pledge  his  credit  for  necessaries,  such  as 
food,  apparel,  lodging,  and  medicine.  In  case 
they  are  living  and  cohabiting  together,  and 
there  has  been  a  custom  of  contracting  short 
credit  as  to  a  class  of  articles,  such  as 
grocery  and  meat  bills,  her  authority  to  or- 
der the  same  may  be  inferred,  not  for  the 
reason  that  it  springs  out  of  the  contract  of 
marriage,  but  because  of  her  existing  rela- 
tion as  the  head  of  his  household;  that  the 
same  authority  would  be  inferred  in  favor 
of  a  sister,  or  a  housekeeper,  or  other  per- 
son who  presided  over  the  management  of 
his  house.  The  judge  concluded  by  holding 
that  the  husband  was  not  liable.  The  same 
ease  was  subsequently  brought  up  for  re- 


view in  the  House  of  Lords.  L.  R.  6  App. 
Cas.  24,  60  L.  J.  Q.  B.  N.  S.  156,  43  L.  T.  N. 
S.  673,  29  Week.  Rep.  141,  45  J.  P.  252. 
Lord  Chancellor  Selbome  then  considered 
two  questions.  The  first  was  whether  the 
mere  fact  of  marriage  implies  a  mandate- 
by  law,  making  the  wife  the  agent  in  law  of 
her  husband,  to  bind  him  by  her  contract,^ 
and  to  pledge  his  credit.  Upon  this  point 
he  says  that,  "according  to  all  the  author^ 
ities,  there  is  no  such  mandate  in  law  from 
the  fact  of  marriage  only,  except  in  the* 
particular  case  of  necessity,  a  necessity 
which  may  arise  when  the  husband  has  de- 
serted the  wife,  or  has  by  his  conduct  com- 
pelled her  to  live  apart  from  him,  without 
properly  providing  for  her, — ^but  not  when 
the  husband  and  wife  are  living  together,. 


Vt  380,  that  something  more  mast  be  shown 
than  that  the  articles  are,  at  the  time  of  the 
purchase,  needed  for  the  reasonable  clothinf?, 
sustenance,  and  comfort  of  the  wife  and  family 
accordlDf?  to  the  husband's  condition  and  posi- 
tion in  life. 

When  the  articles  purchased  by  a  wife  on  her 
husband's  credit  are  not  necessaries  in  the  strict 
sense  of  the  word,  but  are  such  articles  as  are 
needed  to  equalize  her  in  comfort  with  other 
women  of  her  condition,  the  sounder  doctrine  is 
stated  to  be  that  the  husband's  responsibility 
stands  on  the  wife's  agency,  and  that  the  ne- 
cessity of  the  articles  bought,  the  means  of  the 
parties,  their  condition  in  life,  and  the  pre- 
vious conduct  of  the  husband  with  reference  to 
the  wife's  purchases,  all  enter  into  the  inquiry 
as  circumstances  bearing  on  the  measure  of  au- 
thority she  has  received,  or  appears  to  have  re- 
ceived, from  him.  Johnson  v.  Briscoe  (Mo. 
App.)  7ft  S.  W.  498. 

The  wife's  authority  to  purchase  what  is  nec- 
essary for  her  comfort  in  her  husband's  posi- 
tion in  life  is  an  authority  in  fact  rebuttable  by 
proof  of  provision  otherwise  made.  Compton 
V.  Bates,  10  111.  App.  78. 

And  the  husband  was  held  liable  for  provi- 
sions suitable  to  his  estate,  in  Baker  v.  Carter, 
83  Me.  182,  23  Am.  St.  Rep.  764,  21  Atl.  884, 
when  he  had  not  otherwise  provided  them,  on 
the  ground  of  an  agency  in  fact. 

Although  clothing  purchased  by  a  wife  on  her 
husband's  credit  was  suitable  according  to  the 
wife's  station  in  life,  the  husband  will  not  be 
liable  therefor  if  it  does  not  appear  that  he  re- 
fused or  neglected  to  otherwise  provide  his 
wife  with  suitable  clothing.  Dolan  v.  Brooks, 
168  Mass.  350,  47  N.  E.  408. 

Although  a  wife  contracts  for  necessaries  suit- 
able to  her  husband's  degree  and  estate,  he  may 
not  be  charged  therefor  when  he  had  otherwsle 
amply  provided  for  his  family,  and  she  pur- 
chased the  goods  contrary  to  his  order  to  her. 
Jolly  V.  Rees,  15  C.  B.  N.  S.  628,  83  L.  J.  C.  P. 
N.  S.  177,  10  Jur.  N.  S.  819.  10  L.  T.  N.  S.  298, 
12  Week.  Rep.  473. 

It  is  a  question  of  fact  whether  the  husband 
does  or  does  not  provide  suitably  for  his  wife's 
support.     Cromwell  v.  Benjamin,  41  Barb.  558. 

A  husband  living  with  his  wife  is  bound  to 
provide  her  with  necessaries  suitable  to  her  sit- 
uation and  his  condition  in  life,  and,  if  the  ar- 
ticles are  necessaries,  the  jury  have  a  right  to 
infer  authority  from  the  husband  from  the  mere 
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fact  of  cohabitation.     Furlong  v.  Hysom,  35  Me. 
332. 

The  Jury  were  held  Justified  in  finding  that  the- 
wife  was  her  husband's  agent  to  make  certaiD 
purchases  when  it  appeared  that  he  was  a  man 
of  considerable  means,  and  that  the  goods  were- 
necessary  and  suitable  to  the  wife's  position  in 
life,  in  Gotts  v.  Clark,  78  111.  229. 

The  appearance  which  the  husband's  style  of 
life  presents  to  the  world  is  regarded  in  Morgan 
V.  Chetwynd,  4  Post,  ft  F.  451,  as  a  materlar 
consideration  for  the  Jury  in  determinlng- 
whether  articles  purchased  by  the  wife  on  the- 
husband's  credit  are  reasonably  necessary  in 
regard  to  her  position  in  life ;  for,  as  the  court 
says,  "the  tradesman  who  supplies  goods  to  the- 
wife's  orders  can  only  Judge  by  appearances* 
and  has  no  means  of  ascertaining  the  actuar 
means  of  her  husband.  And  if  he  lives  at  a  cer- 
tain rate,  and  the  question  arises  between  him- 
self and  a  tradesman  as  to  whether  certain  ar- 
ticles supplied  to  his  wife  were  suitable  to  hi» 
estate  and  degree,  the  Jury  may  reasonably  have 
regard  to  the  income  he  appeared  to  the  worl<f 
to  possess,  and  which  he  held  himself  out  aa 
possessing." 

In  the  same  case,  in  determining  whether 
there  was  an  implied  authority  in  fact  from 
the  husband  allowing  the  wife  to  pledge  his: 
credit,  it  was  deemed  a  proper  consideration  for 
the  Jury  whether  the  husband  had  not  acqui- 
esced in  his  wife's  going  hunting  and  to  balls, 
and  frequenting  high  society,  when  he  knew 
that  her  personal  means  were  not  sufficient  to* 
meet  her  expenses  thereby  incurred. 

The  fact  that  a  husband  wears  diamonds  and; 
keeps  a  fast  horse  is  competent  testimony  in  de- 
termining whether  articles  purchased  by  his  wife- 
on  his  credit  should  be  considered  as  necessaries: 
suitable  to  his  style  of  life.  Raynes  v.  Bennett, 
114  Mass.  424. 

But  the  mere  fact  that  a  wife  lives  with  her 
husband  and  rides  in  an  expensive  carriage  will 
not  be  considered  to  his  prejudice,  when  it  ap- 
pears that  the  carriage  belongs  to  a  friend  of 
the  wife.     Bentley  v.  Griffin,  5  Taunt.  356. 

It  is  the  estate  and  degree  of  the  husband., 
not  the  wife's  position  in  life,  which  is  the  ma- 
terial consideration  in  determining  whether  ar- 
ticles are  necessaries  or  not.  Manby  v.  Scott^ 
Sid.  pt.  1,  p.  109,  2  Smith,  Lead.  Cas.  450  r 
Compton  V.  Bates,  10  111.  App.  78. 

It  is  a  question  for  the  Jury  whether  the* 
goods  are  necessaries  on  account  of  the  conditioa 
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and  when  the  wife  is  properly  maintained, 
because  there  is,  in  that  state  of  circum- 
stances, no  prima  facie  evidence  that  the 
husband  is  neglecting  to  discharge  his  neces- 
sary duty,  or  that  there  is  any  necessary 
occasion  for  the  wife  to  run  him  into  debt 
for  the  purpose  of  keeping  herself  alive  or 
supplying  herself  "with  lodging  or  clothing." 
The  second  question  considered  by  the  lord 
chancellor  was  whether  the  law  implied  such 
a  mandate  from  the  fact  of  cohabitation. 
Upon  this  point  he  says:  "If,  therefore,  the 
law  did  imply  any  such  mandate  from  co- 
habitation, it  must  be  as  an  implication  of 
fact,  and  not  as  a  conclusion  of  law.  There 
are,  no  doubt,  various  authorities  which 
show  that  the  ordinary  state  of  cohabitation 
between  husband  and  wife  does  carry  with  it 

of  life  of  the  parties  (Saiiter  v.  Scrutchfleld,  28 
Mo.  App.  150;  Raynes  v.  Bennett,  114  Mass. 
424)  ;  and  whether  household  i;ood8  purchased 
were  necessaries  (Walling  v.  Hannlg,  73  Tex. 
580,  lis.  W.  547  ;  Compton  v.  Bates,  10  III. 
App.  78)  ;  and  whether  the  necessary  supplies 
were  furnished  by  a  husband  to  his  family  (Mc- 
Grath  v.  Donnelly,  131  Pa.  549.  20  Atl.  382)  ; 
and  both  questions  are  recognized  as  for  the 
Jury,  In  Arnold  v.  Allen,  9  Daly,  198;  Wller  v. 
Flegel.  10  W.  N.  C.  240,  and  Bergh  v.  Warner, 
47  Minn.  250,  28  Am.  St.  Rep.  362,  50  N.  W.  77. 

b.  Effect  of  notice  to  tradesmen. 

An  express  prohibition  by  the  husband  to  the 
tradesman  from  furnishing  articles  to  his  wife 
upon  his  credit  will,  of  course,  relieve  him  from 
liability  for  articles  subsequently  so  sold  her, 
provided  he  otherwise  suitably  supplies  her, 
even  though  the  things  furnished  are  suitable 
to  his  circumstances  and  mode  of  life ;  for  an  ex- 
press notice  will  rebut  the  presumption  of  a 
holding  out  of  the  wife  by  the  husband  to  pur- 
chase articles  suitable  and  necessary  to  the 
grade  of  the  establishment  at  the  head  of  which 
he  places  her. 

When  a  husband  has  expressly  forbidden  a 
tradesman  to  furnish  goods  to  his  wife  on  his 
credit  he  is  not  liable  for  goods  subsequently  so 
furnished,  unless  he  has  not  suitably  provided 
for  his  family  according  to  his  and  their 
condition.  Keller  v.  Phillips,  39  N.  Y.  351; 
Black  V.  Bryan,  18  Tex.  453. 

A  husbund  was  held  liable  for  a  physician's 
services  rendered  his  wife  when  It  did  not  con- 
clusively appear  that  he  had  forbidden  his  wife, 
in  the  physician's  presence,  to  receive  the  serv- 
ices upon  his  credit.  Harrison  v.  Grady,  13  L. 
T.  N.  S.  309.  12  Jur.  N.  S.  140,  14  Week.  Rep. 
139.  This  decision  Is  based  upon  the  doctrine 
that  It  is  the  privilege  of  the  husband  to  regu- 
late the  style  In  which  his  wife  shall  live. 

If  a  husband  notifies  a  tradesman  to  sell  no 
more  goods  to  his  wife  on  credit  he  cannot  after- 
wards be  made  liable  for  articles  so  purchased 
by  her.  unless  he  neglects  otherwise  to  procure 
supplies  necessary  to  the  condition  and  station 
of  his  family.  Hlbler  v.  Thomas,  99  111.  App. 
355  ;  Therlott  v.  Bagloll,  9  Bosw.  578. 

The  fact  of  express  prohibition,  however,  Is 
not  of  Itself  sufficient  ground  for  a  strict  con- 
sideration of  the  terra  "necessaries,"  as  that 
may  be  rebutted  i)y  evidence  of  the  husband's 
05  L.  R.  A. 


some  presumption — some  prima  facie  evi- 
dence— of  an  authority  to  do  those  things, 
which,  in  such  ordinary  circumstances  of 
coliabitation,  it  is  usual  for  a  wife  to  do, 
.  .  .  because  in  that  state  of  circum- 
stances the  husband  may  truly  be  said  to  do 
acts,  or  habitually  to  consent  to  acts,  which 
hold  the  wife  out  as  his  agent  for  certain 
purposes.  .  .  .  But  where  there  has 
been  nothing  done — nothing  consented  to  by 
the  husband — to  justify  the  proposition  that 
he  has  ever  held  out  the  wife  as  his  agent, 
I  apprehend  that  the  question  whether,  as 
a  matter  of  fact,  he  has  given  the  wife  au- 
thority, must  be  examined  upon  the  whole 
circumstances  of  the  case.  No  doubt,  though 
not  intending  to  hold  her  out  as  his  agent, 
and  though  she  may  not  actually  have  had 

penuriousuess,  cnielty,  bad  temper,  etc.,  accord- 
ing to  Black  V.  Bryan,  18  Tex.  453. 

c.  Burden  of  proof. 

The  cases  are  not  in  harmony  as  to  where 
the  burden  of  showing  whether  the  husband  had 
or  had  not  suitably  provided  for  the  wife  lies, 
but  the  weight  of  authority  Is,  without  doubt. 
In  favor  of  Its  being  upon  the  tradesman. 

The  burden  is  upon  the  husband  to  show  first 
his  notice  not  to  sell,  and  then  It  shifts  to  the 
tradesman  to  prove  that  the  husband  failed  to 
furnish  the  necessary  and  suitable  support  to 
his  wife  and  family.  Hlbler  v.  Thomas,  99  III. 
App.  355. 

So,  the  burden  Is  upon  the  tradesman  to  show 
that  the  goods  sold  were  such  as  the  reasonable 
necessities  of  the  wife  required  her  to  have,  and 
that  the  husband  refused  or  neglected  to  supply 
his  wife  with  them.  Therlott  v.  Bagloll,  9 
Bosw.  578. 

Similarly,  the  burden  of  proof  Is  upon  the 
tradesman  to  show  that  the  husband  refused  or 
neglected  to  supply  the  wife  with  what  was  nec- 
essary for  decency  and  comfort  in  his  condition 
In  life,  and  that  the  goods  were  such  as  the 
reasonable  necessities  of  the  wife  required  her 
to  have.     Raynes  v.  Bennett,  114  Mass.  424. 

And  the  burden  Is  upon  the  tradesman  to 
show  that  the  things  purchased  by  the  wife 
were  necessaries  according  to  the  style  In  which 
her  husband  desired  her  to  live.  Philllpson  v. 
nayter,  40  L.  J.  C.  P.  N.  S.  14,  L.  R.  6  C.  P.  38. 
23  L.  T.  N.  S.  556.  19  Week.  Rep.  130. 

So  the  oresumptlon  was  declared  to  be  that  a 
husband  does  his  duty  by  his  family,  and,  in  the 
absence  of  any  proof  besides  the  book  of  original 
entries,  a  rule  for  Judgment  against  the  husband 
was  discharged,  In  Debreham  v.  Walker,  3  W.  N. 
O.  20. 

And  the  burden  of  proof  was  declared  to  be 
upon  the  tradesman  to  show,  first,  that  the  hus- 
band refused  or  neglected  to  provide  a  suitable 
support  for  his  wife,  and  second,  that  the  arti- 
cles furnished  were  necessaries,  in  Bergh  v. 
Warner,  47  Minn.  250,  28  Am.  St.  Rep.  362,  30 
N.  W.  77. 

But  the  burden  was  held  to  be  on  the  husband 
to  show  that  he  provided  necessary  medical  at- 
tendance for  his  wife  according  to  his  circum- 
stances in  life,  In  an  action  against  him  for 
services  of  that  nature,  rendered  her.  Tebbets 
V.  Hapgood,  34  N.  H.  420. 

And,  a  tradesman  was  declared  to  sell  neces- 
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authority,  the  husbaud  may  have  so  conduct- 
ed himself  as  to  entitle  a  tradesman  dealing 
with  her  to  rely  upon  some  appearance  of 
authority  for  which  the  husband  ought  to  be 
held  responsible.  If  he  has  so  acted,  he  may 
be  bound;  but  the  question  must  be  exam- 
ined as  one  of  fact,  and  all  the  authorities, 
as  I  understand  them,  practically  treat  it 
so  when  they  speak  of  this  as  a  presump- 
tion prima  facie,  and  not  absolute;  not  a 
presumption  of  law,  but  one  capable  of  be- 
ing rebutted."  The  chancellor  then  proceeds 
to  consider  the  facts  in  the  case,  and  con- 
-cludes  by  holding  the  husband  not  liable, 
stating  that  "it  was  argued  that,  because 
these  articles  were  found  to  be  in  some 
sense  'necessaries*  in  their  nature,  the  hus- 
band ought,  therefore,  to  be  bound.     But, 

-sarles  at  the  peril  of  having^  a  husband  show, 
in  defense,  that  his  wife  was  already  sufflciently 
tsupplied,  or  that  she  had  a  sufficient  allowance 
from  him  to  supply  herself,  in  Compton  v. 
Bates,  10  111.  App.  78. 

VI.  Presumptive  afjency  arising  from  cohahita- 
tion. 

a.  In  general. 

With  the  exception  of  articles  strictly  neces- 
:sary  to  his  wife  in  order  to  sustain  life,  for 
which  a  husband  is  liable  upon  an  implied 
:iigency  in  law  or  agency  of  necessity,  above 
«hown  (III.),  his  liability,  upon  principle,  for 
All  other  purchases  made  by  her  is  purely  a 
•question  of  fact.  It  is  true  that  the  law,  out 
of  the  recognized  custom  that  a  wife  at  the  head 
'Of  her  husband's  household  has  authority  to 
purchase  those  things  suitable  and  necessary  for 
it  and  herself,  raises  a  presumption  of  an 
Agency  in  the  wife  for  the  purchase  of  such  ar- 
ticles, called  the  presumptive  agency  arising 
from  cohabitation.  Flarrlson  v.  Grady,  13  L.  T. 
N.  S.  369,  12  Jur.  N.  S.  140,  14  Week.  Rep.  139 ; 
Etherington  v.  Parrot,  1  Salk.  118,  2  Ld.  Raym. 
1006,  Holt,  102;  Freestone  v.  Butcher,  9  Car. 
A  P.  643 ;  Emmett  v.  Norton,  8  Car.  &  P.  506 ; 
Reid  V.  Teakle,  13  C.  B.  627,  22  L.  J.  C.  P.  N.  S. 
161,  17  Jur.  841 ;  Jolly  v.  Rees,  15  C.  B.  N.  S. 
*628,  33  L.  J.  C.  P.  N.  S.  177,  10  Jur.  N.  S.  319, 
10  L.  T.  N.  S.  298,  12  Week.  Rep.  473 ;  Morgan 
v.  Chetwyud,  4  Fost.  &  F.  451;  PhlUipson  v. 
Hayter,  19  Week.  Rep.  130,  40  L.  J.  C.  P.  N.  S. 
14,  L.  R,  6  C.  P.  38,  23  L.  T.  N.  S.  556 ;  Deben- 
ham  V.  MoUon,  L.  R.  5  Q.  B.  Dlv.  394,  49  L.  J. 
-Q.  B.  N.  S.  497,  Affirmed  in  L.  R.  6  App.  Cas. 
24,  50  L.  J.  Q.  B.  N.  S.  155,  43  L..  T.  N.  S.  673, 
29  Week.  Rep.  141,  45  J.  P.  252 ;  Hardenbrook 
V.  Harrison,  11  Colo.  9,  17  Pac.  72;  Fredd  v. 
Eves,  4  Ilarr.  (Del.)  385  ;  Compton  v.  Bates,  10 
111.  App.  78  ;  Hlbler  v.  Thomas,  99  III.  App.  355  ; 
TJtson  V.  Brown,  26  Ind.  489 ;  Henderson  v. 
Stringer,  2  Dana,  291 :  Baker  v.  Carter,  83  Me. 
132,  23  Am.  St.  Rep.  764,  21  Atl.  834  ;  Furlong 
V.  Hysom,  35  Me.  332 :  Dolan  v.  Brooks,  168 
Mass.  350,  47  N.  B.  408 ;  Flynn  v.  Messenger, 
•28  Minn.  208,  41  Am.  Rep.  279,  9  N.  W.  759; 
Wagner  v.  Nagel,  33  Minn.  348,  23  N.  W.  308 ; 
Bergh  v.  Warner,  47  Minn.  250,  28  Am.  St.  Rep. 
1162,  50  N.  W.  77  ;  Harshaw  v.  Merryman,  18 
Mo.  106 :  Sauter  v.  Scrutchfield,  28  Mo.  App. 
150 ;  Vusler  v.  Cox,  53  N.  J.  L.  518,  22  Atl.  347 ; 
Wilson  V.  Herbert,  41  N.  J.  L.  454,  32  Am.  Rep. 
eb  L.  R.  A. 


even  if  the  husband  and  wife  had  been  liv- 
ing apart,  the  husband  would  not  be  bound 
by  reason  of  such  things  being  necessaries 
if  he  made  a  reasonable  allowance  to  his 
wife,  and  duly  paid  it;  much  less  can  he  be 
bound  in  a  case  like  this,  where  they  wero 
not  living  apart,  and  when  he  made  her  an 
allowance  suilicient  to  cover  -all  proper  ex- 
penditure for  her  own  and  her  children's 
clothing."  In  the  still  more  recent  case  of 
Morel  Bros,  v.  Westmoreland  [1903]  1  K. 
B.  64,  72  L.  J.  K.  B.  N.  S.  66,  61  Week. 
Rep.  290,  87  L.  T.  N.  S.  635,  19  Times  L. 
R.  43,  it  was  held  that  the  presumption 
which  arises  that  the  husband  has  given  the 
wife  authority  to  pledge  his  credit  for  nec- 
essaries may  be  rebutted  by  proof  of  an  ar- 
rangement under  which  a  substantial  allow- 

243  ;  Keller  v.  Phillips,  39  N.  Y.  351 ;  Cromwell 
V.  Benjamin,  41  Barb.  558 ;  Hatch  v.  Leonard, 
165  N.  Y.  435,  59  N.  E,  270 ;  McMillan  v.  Auer- 
back,  7  Ohio  N.  P.  376,  3  Ohio  S.  &  C.  P.  Dec. 
688;  Cany  v.  Patton.  2  Ashm.  (Pa.)  140;  Wller 
V.  Fiegel,  10  W.  N.  C.  240 ;  Myei-s  v.  Filley,  19 
Montg.  Co.  L.  Rep.  49 ;  Mackinley  v.  McGregor. 
3  Whart.  369,  31  Am.  Dec.  522 ;  Oilman  v.  An- 
drus,  28  Vt.  241,  67  Am.  Dec.  713;  Day  v. 
Burn  ham,  36  Vt.  37 ;  Woodward  v.  Barnes,  43 
Vt.  330 ;  Savage  v.  Davis,  18  Wis.  608. 

"Where  a  wife  is  living  with  her  husband, 
and  where,  in  the  ordinary  arrangement  of  her 
husband's  household,  she  gives  orders  to  trades- 
men for  the  benefit  of  her  husband  and  family, 
and  these  orders  are  proper  and  not  ex- 
travagant, it  is  presumed  that  she  has 
the  authority  o'  her  husband  for  so  do- 
ing. This  rule  is  founded  on  common  sense,  for 
a  wife  would  be  of  little  use  to  her  husband  in 
their  domestic  arrangements  if  she  could  not 
order  such  things  as  are  proper  for  the  use  of 
a  house  and  for  her  own  use,  without  the  inter- 
ference of  her  husband.  The  law  therefore  pre- 
sumes that  she  does  this  by  her  husband's  au- 
thority." Lord  Ablnger  In  Emmett  v.  Norton. 
8  Car.  &  P.  506. 

The  husband  shall  be  bound  because,  by  a  pre- 
sumption of  law,  his  wife  understands  as  well 
as  he  does  how  to  purchase  necessaries  for  her- 
self, house,  and  family,  though  she  does  it  with- 
out his  knowledge.  Garbrand  v.  Allen,  Comb. 
450. 

This  presumption  is  founded  upon  the  well- 
known  fact  that  in  modern  society -almost  uni- 
versally the  wife,  as  manager  of  the  household, 
is  clothed  with  authority  to  pledge  her  hus- 
band's credit  for  articles  of  ordinary  household 
use.  Bergh  v.  Warner,  47  Minn.  250.  28  Am. 
St.  Rep.  362,  50  N.  W.  77. 

b.  May  he  rebutted. 

1.  In  general. 

This  presumption  of  the  wife's  agency  aris- 
ing from  cohabitation  is  prima  facie  merely, 
and  always  subject  to  rebuttal  by  evidence  of 
facts  irreconcilable  with  it.  Etherington  v. 
Parrot.  1  Salk.  118,  2  Ld.  Raym.  1006,  Holt, 
102 :  Montague  t.  Benedict.  3  Barn.  &  C.  631. 
5  Dowl.  &  R.  532,  3  L.  J.  K.  B.  94.  27  Revised 
Rep.  444 ;  Clifford  v.  La  ton,  3  Car.  &  P.  15, 
Moody  &  M.  101 ;  Harrison  v.  Grady,  13  L.  T.  N. 
S.  369,  12  Jur.  N.  S.  140.  14  Week.  Rep.  139; 
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ance  has  been  made  by  the  husband  to  the 
wife  for  household  expenses.  In  this  case 
Mathew,  L.  J.,  concludes  his  opinion  by 
stating:  'There  is  no  real  hardship  to 
tradesmen  involved  in  such  cases  as  this. 
They  should  understand  that  the  question  is 
always  one  of  agency,  and  it  is  incumbent 
on  them  t-o  prove  the  wife's  agency.  They 
can  easily  protect  themselves  from  any  great 
risk  in  such  cases,  but,  if  they  think  it  an- 
swers their  purpose  better  to  go  on  giving 
credit  for  goods  ordered  by  the  wife  without 
taking  any  steps  to  ascertain  whether  she 
has  authority  to  pledge  her  husband's  credit, 
they  must  run  the  risk  of  its  ultimately 
turning  out  that  she  has  no  such  authority." 
Schouler  on  Husband  and  Wife,  §  107, 
sums  up  the  authorities  upon  the  subject  as 


follows :  *'Not  only  is  the  husband  permitted 
to  show  that  articles  in  controversy  are  not 
such  as  can  be  considered  necessaries,  but 
he  may  show  that  he  supplied  his  wife  him- 
self, or  by  other  agents,  or  that  he  gave  her 
ready  money  to  make  the  purchase.     This- 
is  on  the  principle  that  the  husband  has  the- 
right  to  decide  from  whom  and  from  what 
place  the  necessaries  shall  come,  and  that,, 
so  long  as  he  has  provided  necessaries  in 
some   way,   his   marital   obligation   is   dis- 
charged, whatever  may  be  the  method  he 
I  chooses  to  adopt.    Accordingly,  in  the  clas» 
I  of    cases    which    we    are    now    considering,. 
I  namely,  where  the  spouses  dwell  together,  bo 
I  long  as  the  husband  is  willing  to  provide 
I  necessaries  at  his  own  home  he  is  not  liable 
to  provide  them  elsewhere.    In  general,  while 


Reld  V.  Teakle,  13  C.  B.  627,  22  L.  J.  C.  P.  N.  8. 
161,  17  .Tur.  841 ;  Freestone  v.  Butcher,  9  Car. 
&  P.  643;  Morgan  v.  Chetwynd,  4  Fost.  &  F. 
451 ;  Jolly  v.  Rees,  15  C.  B.  N.  S.  628,  33  L.  J. 
C.  P.  N.  S.  177,  10  Jur.  N,  S.  319,  10  L.  T.  N.  S. 
298,  12  Week.  Rep.  473;  Debenham  v.  Mallon, 
L.  R.  5  Q.  B.  DIv.  394,  49  L.  J.  Q.  B.  N.  S.  497, 
Affirmed  In  L.  R.  6  App.  Cas.  24,  50  L.  J.  Q. 
B.  N.  S.  155,  43  L.  T.  N.  S.  673,  29  Week. 
Rep.  141,  45  J.  I*.  252;  Hardenbrook  v.  Harri- 
son, 11  Colo.  9,  17  Pac.  72;  Connerat  v.  Gold- 
smith, 6  Ga.  14  :  Mitchell  v.  Treanor,  11  Ga. 
324,  56  Am.  Dec.  421 ;  Compton  v.  Bates,  10 
111.  App.  78;  Bonney  v.  Pcrham,  102  111.  App. 
634;  Baker  v.  Carter,  83  Me.  132,  23  Am.  St. 
Rep.  764,  21  Atl.  834  ;  S.  E.  Olson  Co.  v.  Young- 
qulst,  76  Mfain.  27,  78  N.  W.  870 ;  Harshaw  v. 
Merry  man,  18  Mo.  106 ;  Johnson  v.  Briscoe 
(Mo.  App.)  79  S.  W.  498;  Keller  v.  Phillips,  39 
N.  Y.  .'^Sl  ;  Cromwell  v.  Benjamin,  41  Barb.  558 ; 
Cany  v.  Patton,  2  Ashm.  (Pa.)  140;  Wiler  v. 
Fiegel,  10  W.  N.  C.  240 ;  Gilman  v.  Andrus,  28 
Vt.  241,  67  Am.  Dec.  713. 

The  mandate  which  the  law  implies  from  co- 
habitation is  a  presumption  of  fact  prima  facie 
only  and  capable  of  being  rebutted,  and  arising 
under  the  ordinary  state  of  circumstances  which 
usually  accompanies  cohabitation,  when  there 
is  a  house  and  establishment,  and  the  pur- 
chases were  made  for  the  ordinary  necessary 
purposes  of  providing  for  the  dally  wants  of 
the  establishment,  as  stated  by  Lord  Selborne 
upon  the  appeal  of  Debenham  v.  Mellon  to  the 
House  of  Lords  as  reported  in  L.  R.  6  App.  Cas. 
24,  50  L.  J.  Q.  B.  N.  S.  155,  43  L.  T.  N.  S.  673. 
29  Week.  Rep.  141,  45  J.  P.  252. 

This  presumption  may  be  rebutted  by  proof 
that  the  credit  was  given  to  the  wife.  Con- 
nerat V.  Goldsmith,  6  Ga.  14. 

It  is  a  question  for  the  Jury  whether  there 
was  any  authority  direct  or  implied,  from  the 
husband  to  the  wife,  for  the  purchase  of  the 
goods  on  his  credit.  Reld  v.  Teakle,  13  C.  B. 
627,  22  L.  J.  C.  P.  N.  S.  161.  17  Jur.  841. 

A  tradesman  who  sells  goods  to  the  wife 
upon  the  credit  of  her  husband  must  show  her 
authority  by  a  preponderance  of  the  evidence. 
Gaffleld  v.  Scott,  33  III.  App.  317. 

2.  By  proof  of  ample  provision  otherwise  made 
hy  husband. 

(a)  In  general. 

8o  long  as  a  husband  suitably  provides  for  his 
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wife  and  family,  there  is,  in  the  absence  of  any 
specific  act  or  omission  on  his  part  which  would 
constitute  an  express  or  implied  holding  out  by 
him  of  his  wife  as  his  agent,  no  ground  for  the 
presumption  of  an  agency  in  fact  in  his  wife, 
arising  merely  from  cohabitation,  to  purchase 
goods  on  his  credit,  since  there  is  no  duty  un- 
done on  his  part  for  the  law  to  step  in  and  au- 
thorize another  to  do  on  account  of  his  omis- 
sion. Therefore,  proof  of  suitable  provision 
otherwise  made  by  the  husband  serves  to  de- 
stroy the  presumption  of  an  agency  in  fact 
arising  from  cohabitation. 

Thus,  a  husband  whose  wife  purchased  ar> 
tides  of  dress  without  his  knowledge  or  subse- 
quent sanction,  was  held  not  liable  therefor  in 
Seaton  v.  Benedict,  5  BIng.  28,  2  Moore  ft  P. 
66,  6  L.  J.  C.  P.  208,  where  he  had  amply  fur- 
nished her  with  all  necessary  apparel. 

The  presumption,  arising  from  cohabitation,, 
that  the  husband  assents  to  the  wife's  contract* 
for  necessaries,  was  held  rebutted  in  part  by- 
evidence  that  the  wife  was  very  extravagant^ 
and  needed  no  clothes  when  she  bought  the 
goods  sued  for,  in  Etherington  v.  Parrot,  1 
Salk.  118,  2  Ld.  Raym.  1006,  Holt,  102. 

So,  the  presumptive  agency  of  the  wife  to> 
purchase  household  supplies  while  living  with 
her  husband  was  declared,  arguendo,  to  be  8ub> 
ject  to  be  disproved  by  him,  in  Baker  v.  Carter^ 
83  Me.  132,  23  Am.  St.  Rep.  764,  21  Atl.  834, 
by  showing  that  he  had  abundantly  supplied 
the  house  with  all  things  necessary  and  suit- 
able. 

An  instruction  to  the  effect  that,  if  the  hus- 
band was  living  with  his  wife,  and  the  goods- 
purchased  by  her  on  his  credit  were  of  a  char- 
acter suitable  and  necessary  to  her  position  in 
life,  the  husband  was  chargeable  therefor,  un- 
less he  had  forbidden  the  tradesman  to  trust 
her  on  his  credit,  was  held  too  broad  a  state- 
ment of  the  law,  for  the  reason  that  by  it  co- 
habitation was  made  conclusive  evidence  of  the 
authority  of  the  wife  to  purchase  goods  of  the- 
character  named,  when  it  Is  bat  presumptive- 
evidence,  and  not  conclusive ;  since.  If  the  wife- 
bad  been  previously  fully  supplied  with  neces- 
saries suitable  to  the  condition  in  life  of  the- 
parties,  the  husband  would  not  be  liable  for 
other  goods  which  might  be  purchased  by  her, 
although  of  the  same  character  of  necessaries. 
Compton  V.  Bates,  10  111.  App.  78. 

Compton  V.  Cooper,  10  III.  App.  86,  involTe^l 
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the  spouses  live  together,  a  husband  who 
supplies  his  wife  with  necessaries  suitable  to 
Iter  position  and  his  own  is  not  liable  to 
others  for  debts  contracted  by  her  on  such 
■an  account  without  his  previous  authority  or 
subsequent  sanction/'  For  further  author- 
ities and  discussions  upon  the  subject,  Bee  10 
Oent.  L.  J.  341;  54  Cent.  L.  J.  472 ;  Eastland 
T.  Burchell,  18  Am.  L.  Reg.  N.  S.  412-416 
(Judge  Bennett's  note) ;  Dehenham  v.  Mel- 
lon, 20  Am.  L.  Reg.  N.  S.  324  (Judge  Ben- 
nett's note)  ;  Clark  v.  Cox,  32  Mich.  204. 

The  discussion  of  the  English  cases,  to 
ivhich  attention  has  been  called,  covers  the 
points  involved  in  this  case.  They,  in  ef- 
fect, hold,  in  accordance  with  the  charge 
made  by  the  judge  in  this  case,  that  the  hus- 
band, in  defense,  may  show  that  the  wife 


the  same  questiotis  as  Compton  v.  Bates,  10  111. 
A  pp.  78,  and  was  decided  accordingly. 

Evidence  of  a  prior  sufficiency  of  articles  sim- 
ilar to  the  ones  purchased  by  the  wife  rebuts 
the  presumption  of  an  Implied  authority  upon 
her  part  to  procure  them.  Morgan  v.  Chetwynd, 
4  Fost.  &  F.  451. 

The  presumption  of  the  husband's  assent  aris- 
ing from  cohabitation  may  be  rebutted  by  proof 
that  he  supplied  his  wife  himself,  or  made  her 
an  adequate  allowance.  Wiler  v.  Flegel,  10  W. 
N.  C.  240. 

The  husband  has  the  right  to  furnish  neces- 
saries suitable  to  his  condition  in  life  In  the 
mode  and  from  whom  he  chooses,  and  when  he 
has  furnished  them  no  other  person  can  have 
the  right  to  do  so,  because  another's  right  arises 
only  when  he  has  failed  In  the  performance  of 
his  duty.  Rea  v.  Durkee,  25  111.  503,  ar- 
ifuendo. 

So  I  ng  as  a  husband  reasonably  discharges 
his  duty  to  support  and  maintain  his  family, 
no  one  has  the  right  to  step  In  and  discharge 
It  for  him,  or  to  treat  his  wife  as  his  accred- 
ited agent  for  that  purpose.  Woodward  v. 
Barnes.  43  Vt.  330. 

Affirmative  pro  f  of  liberal  provision  by  a 
husband  for  his  wife  will  prevent  a  recovery 
against  him  for  articles  purchased  by  her  up- 
on bis  credit,  in  the  absence  of  express  or  Im- 
plied authority  given  by  him  to  her  for  that 
purpose.  Bergh  v.  Warner,  47  Minn.  250,  28 
Am.  St.  Rep.  362,  50  N.  W.  77. 

.Justice  Cooley,  in  Clark  v.  Cox,  82  Mich. 
204,  h(  ids  that  if  tradesmen  with  whom  the 
wife  or  hcsband  has  had  no  previous  dealings 
«ell  to  the  wife,  on  her  husband's  credit,  goods 
which,  under  some  circumstances,  might  be 
necessaries,  but  which  are  not  as  to  her  be- 
cause she  Is  already  sufficiently  supplied  with 
such  articles  by  her  husband,  he  cannot  be  held 
liable  on  the  ground  of  an  implied  authority, 
when  he  has  given  her  no  express  authority  to 
make  the  purchases ;  since  any  presumption  that 
the  husband  authorizes  his  wife  to  employ  his 
credit  in  the  purchase  of  necessaries  is  rebut- 
ted by  his  purchasing  them  himself  or  giving 
tier  money  for  that  purpose.  This  decision 
seems  to  be  one  almost  parallel  with  Waxama- 

KEB  V.    WBAVBB. 

Where  there  is  a  suitable  provision  made  for 
the  wife,  and  a  tradesman,  having  notice  there- 
of, still  supplies  her,  the  husband  will  not  be 
liable.     Harshaw  v.  Merryman,  18  Mo.  106. 
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was  amply  supplied  with  articles  of  the 
same  character  as  those  purchased,  or  that 
she  had  been  furnished  with  ready  money 
with  which  to  pay  cash  therefor;  that  the 
question  of  her  agency  is  one  of  fact,  and  is 
not  a  conclusion  of  law  to  be  drawn  alone 
from  the  marital  relation.  The  conclusions 
reached  in  these  cases  are  in  accord  with  the 
rule  as  stated  by  Schouler  and  some  of  the 
decisions  alluded  to  in  this  state,  and  we  in- 
cline to  the  view  that  the  rule  recognized  by 
them  is  the  safer  and  better  rule  to  follow. 
It  compels  the  husband  to  pay  in  a  proper 
case,  and  at  the  same  time  affords  him  some 
financial  protection  against  the  seductive 
wiles  exerted  by  tradesmen  to  induce  ex- 
travagant wives  to  purchase  that  which  they 
really  do  not  need.    We  do  not  participate  in 


The  fact  that  the  tradesman  is  not  aware  that 
the  wife's  wants  have  been  suitably  met  by  the 
husband  is  declared  immaterial  by  some  de- 
cisions. 

If  the  husband  has  supplied  her  properly  she 
is  not  his  agent,  and  it  Is  not  incumbent  upon 
him  to  show  that  the  tradesman  knew  at  the 
time  of  the  purchases  by  the  wife  that  she  was 
already  supplied  with  or  possessed  sufficient 
means  of  support,  is  the  conclusion  arrived  at 
in  Smith  v.  Fletcher,  Wilson  Super.  Ct.  (Ind.) 
34. 

"Where  a  tradesman  takes  no  pains  to  ascer- 
tain whether  the  necessity  exists  or  not,  he 
supplies  the  articles  at  his  own  peril ;  and.  If 
It  turos  out  that  the  necessity  does  not  exist, 
the  husband  Is  not  resp'^nslble  for  what  may  be 
furnished  to  bis  wife  without  his  knowledge," 
as  stated  In  Montague  v.  Benedict,  3  Barn.  &  C. 
631,  5  I>owl.  &  R.  632,  3  L.  J.  K.  B.  04,  27  Re- 
vised Rep.  444. 

In  the  dissenting  opinion  to  the  decision  of 
Wanamaker  v.  Weaver,  rendered  by  the  ap- 
pellate division  (73  App.  Div.  60,  76  N.  Y. 
Supp.  390),  the  Judge  says:  "The  husband  will 
not  be  liable  for  go-ds  purchased  by  his  wife 
without  hi8  knowledge  or  consent  If  such  goods 
are  purchased  from  one  with  whom  there  have 
l)een  no  previous  dealings  by  the  wife  on  the 
credit  of  the  husband,  provided  the  husband  has 
suitably  supplied  his  wife  with  such  necessaries 
or  with  the  money  to  purchase  them.  A  mer- 
chant, under  such  circumstances,  supplies  goods 
to  the  wife  at  his  peril  if  the  husband  is  guilty 
of  no  neglect  in  furnishing  necessaries." 

But  a  contrary  doctrine  appears  In  a  few  ln« 
stances.  Thus,  in  Morton  v.  Withens,  Skinner, 
348,  a  husband  was  held  liable  for  purchases 
made  by  his  wife  although  they  were  shown 
to  be  unnecessary.  The  judge  directed  that, 
.if  the  merchant  delivered  the  goods  innocently 
In  the  belief  that  they  were  appropriate  pur- 
chases for  the  wife  to  make,  the  husband  would 
be  obliged  to  pay  for  them. 

So,  upon  the  principle  that  the  acts  of  a 
general  agent  within  the  apparent  scope  of  his 
authority  are  binding,  it  was  declared  in  Sauter 
V.  Scrutchfleld,  28  Mo.  App.  150,  that  a  hus- 
band will  be  liable  for  articles  purchased  by  his 
wife  on  credit  if  they  are  such  as  are  ordi- 
narily used  in  households,  notwithstanding  it 
may  turn  out  that  the  articles  are  not  neces- 
sary to  the  comfort  of  the  family,  unless  it  is 
known  to  the  tradesman  that  they  are  not  need- 
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the  alarm  which  appears  to  have  possessed 
the  learned  justices  of  the  appellate  division 
on  account  of  the  possible  inquisitorial  exam- 
ination to  which  the  wives  may  be  subjected. 
The  anxiety  of  tradesmen  to  sell  will  be 
sufficient  to  protect  them  from  any  im- 
proper "inquisitorial  examination.*'  If  a 
wife  is  going  to  a  merchant  to  trade,  with 
whom  she  is  acquainted,  and  with  whom  she 
has  been  accustomed  to  trade  upon  the  credit 
of  her  husband,  she  may  still  continue  to  do 
^o  until  the  husband  gives  notice  prohibiting 
the  merchant  from  longer  giving  credit  to 
her.  But  when  she  goes  to  a  stranger,  with 
whom  she  has  never  traded  before,  and 
where,  consequently,  there  is  no  implied  au- 

c'd.  "A  tradesman,  in  such  cases,  will  not  be 
required  to  look  Into  the  state  of  the  family 
larder,  or  the  condition  of  the  family  ward- 
robe." 

And  one  of  the  doctrines  upon  which  Wan- 
AMAKhii  V.  Weaver  was  decided  in  the  appellate 
division  (73  App.  Div.  60,  76  N.  Y.  Supp.  390), 
was  that  the  husband,  by  the  fact  of  his  mar- 
riage, makes  bis  wife  his  agent  to  purchase 
whatever  articles  are  within  the  compass  of 
her  station  In  life,  unless  he  has  expressly  for- 
bidden the  merchant  to  sell  to  her  upon  his 
credit ;  which  decision  was  reversed  in  the  court 
of  appeals  as  above  reported. 

(b)  AUotcance. 

Evidence  of  an  ample  allowance  made  by  the 
husband  to  the  wife  for  the  purpose  of  pro- 
viding the  necessary  household  articles  or  cloth- 
ing for  herself  and  family  has  the  same  effect 
In  rebutting  the  presumption  of  an  agency  on 
her  part  for  the  purchase  of  such  articles  as 
proof  that  the  husband  himself  suitably  pro- 
vided them  {Hupra,  VI.  b,  2,  (a)). 

Thus,  if  the  husband  allows  his  wife  a  sti- 
pend for  necessaries,  such  as  apparel,  diet,  and 
lodging,  and  pays  it  to  her,  then  he  cannot 
be  charged  for  purchases  of  such  articles  made 
by  her  on  his  credit.     Dent  v.  Scott,  Aleyn,  61. 

So,  if  a  wife  has  an  allowance  from  her 
husband  so  that  she  could  supply  herself  with 
necessaries  without  pledging  his  credit,  the 
presumption  of  an  implied  authority  on  her 
part  to  do  so  is  rebutted,  as  stated  in  Morgan 
V.    Chetwynd,   4    Fost.   &   F.    451. 

And  80  It  is  said,  arguendo,  in  Compton  v. 
Uates.  10  III.  App.  78,  that  a  tradesman  sells 
at  the  peril  of  having  the  husband  show  in  de- 
fense that  his  wife  had  a  sufficient  allowance 
from  him  to  supply  herself  with  the  things  she 
had  purchased  on  his  credit. 

Lord  Chancellor  Selborne  in  the  appeal  to 
the  House  of  Lords  of  Debenham  v.  Mellon,  L. 
IJ.  6  App.  C'as.  24,  50  L.  J.  Q.  B.  N.  S.  155,  43 
L.  T.  N.  S.  673,  29  Week.  Rep.  141,  45  J.  T. 
252,  said  that  it  was  perfectly  clear  that  when 
a  reasonable  allowance  is  made  by  the  husband 
to  the  wife,  sufficient  to  cover  a  proper  expen- 
diture for  her  own  and  children's  clothing,  it 
is  totally  impossible  to  imply,  cJ!  necessitate, 
any  authority  of  hers  in  law  to  bind  him. 

In  Morel  Bros.  v.  Westmoreland  [19031  1 
K.  B.  64.  72  L.  J.  K.  B.  N.  S.  66,  51  Week.  Rep. 
290,  87  L.  T.  N.  S.  035,  19  Times  L.  R.  43,  re- 
ferred to  in  the  opinion  m  Wanamaker  v. 
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thority  on  the  part  of  the  husband  to  give 
her  credit,  and  seeks  to  purchase  upon  her 
husband's  credit,  it  is  but  reasonable  and 
proper  that  she  disclose  to  the  merchant  her 
authority  therefor,  or  for  the  merchant  to- 
request  such  disclosure. 

We  have  discovered  no  errors  in  the  rul- 
ings of  the  trial  court.  The  judgment  of  the 
Appellate  Division  ahotild,  therefore,  be  re- 
versed, and  that  entered  upon  the  verdict  af- 
firmed, with  costs. 

Gray,  Vann,  Cnllen,  and  Werner,  JJ.^ 
concur.  Parker,  Ch.  J.,  dissents.  Mar- 
tin,  J.^  absent. 


Weaver,  an  action  against  a  husband  and  wife 
jointly  to  recover  the  price  of  wines  and  pro- 
visions furnished  on  the  order  of  the  wife,  the 
facts  showed  an  arrangement  whereby  the  hus- 
band set  aside  a  substantial  allowance  for  house- 
hold expenses,  and  that  the  wife  also  had  a  sep- 
arate income  for  her  personal  expenses.  It 
was  held  that  the  case  exactly  came  with- 
in the  authority  of  Debenham  v.  Mellon. 
L.  R.  6  App.  Cas.  24,  50  L.  J.  Q.  B. 
N.  S.  155,  43  L.  T.  N.  S.  673,  29  Week.  Rep. 
141,  45  J.  P.  252.  and  Jolly  v.  Rees,  15  C,  B. 
N.  S.  628,  33  L.  J.  C.  P.  N.  S.  177.  10  Jur.  N. 
S.  319.  10  L.  T.  N.  S.  298.  12  Week.  Rep.  473, 
infra,  VI.  b,  4  ;  that  the  arrangement  as  to  the 
allowance  clearly  implied  that  that  fund  was 
to  be  substituted  for  any  authority  of  the  wife 
to  pledge  the  husband's  credit  which  might 
prima  facie  be  presumable  from  the  fact  of  co- 
habitation, and  therefore  rebutted  the  exist- 
ence of  such  an  authority ;  and,  it  appearing- 
that  the  wife  had  allowed  Judgment  to  be  en- 
tered against  her,  the  Judgment  in  the  case  at 
bar  was  entered  for  the  husband. 
•  Morel  Bros.  v.  Westmoreland  [1903]  1  K. 
B.  64.  72  L.  J.  K.  B.  N.  S.  66,  51  Week.  Rep. 
290,  87  L.  T.  N.  S.  635,  19  Times  L.  R.  43, 
was  affirmed  In  the  House  of  Lords  (Weekly 
Notes  [1903]  p.  190),  holding  that,  as  to  goods 
supplied  the  wife  after  the  husband  had  made 
her  an  allow^ance,  any  presumption  as  to  her 
having  authority  to  pledge  his  credit  was  re- 
butted. 

Where  a  husband  had  made  suitable  pro- 
vision for  his  wife  during  his  absence  in  the 
army  he  was  held  not  liable  for  wines  furnished 
her,  on  the  ground  that  the  allowance  supplie<T 
her  was  ample.  Dennys  v.  Sargeant,  6  Car.  & 
P.  419. 

Where  it  appeared  that  a  husband's  property 
was  in  the  hands  of  a  receiver,  and  one  half  of 
the  rents  thereof  had  been  ordered  to  be  paid 
to  the  wife ;  and  also  that  he  had  placed  in  the 
hands  of  a  grocer  a  certain  amount  to  be 
used  in  furnishing  supplies  to  his  family, — it 
was  held  error  to  take  from  the  Jury  the  con- 
sideration of  those  facts  in  determining  wheth- 
er the  husband  had  not  properly  provided  for 
the  wife's  support  and  maintenance  so  as  to 
relieve  himself  from  liability  for  the  price  of 
goods  purchased  by  her  upon  his  credit.  Hentze 
V.  Marjenhoff,  42  S.  C.  427.  20  S.  B.  278. 

When  the  evidence  showed  that  a  husband 
had  previously  given  his  wife  a  substantial 
amount  of  money  to  do  with  as  she  pleased,  and 
had  also  deeded  to  her  a  house  and  lot  with 
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the  agreement  that  the  rent  therefrom  should 
be  applied  on  household  expenses,  and  had  also 
told  her  that.  If  she  needed  anything,  she  conld 
go  to  another  tradesman  whom  he  named  and 
purchase  such  articles  on  his  credit,  it  was 
held  a  question  for  the  Jury  whether  he  had 
given  his  assent  to  her  purchasing  goods  on 
his  credit.  Jones  v.  Gutman,  88  Md.  855,  41 
Atl.   792. 

A  husband  who,  while  temporarily  absent 
from  home,  promptly  supplied  his  wife  with  an 
allowance  for  the  purchase  of  necessary  family 
supplies,  and  gave  notice  thereof  to  a  trades- 
man, was  held  not  liable  to  the  latter  for  sup- 
plies furnished  his  wife  during  his  absence, 
and  not  paid  for.  Holt  v.  Brien,  4  Bam.  &  Aid. 
252. 

The  husband  may  prove  that  he  made  suit- 
able provision  or  furnished  a  reasonable  al- 
lowance of  money  to  his  wife,  and  this  will  dis- 
prove her  authority  to  bind  him, — certainly  if 
the  tradesman  sold  her  with  knowledge  of  the 
facts,  and  perhaps  if  he  were  ignorant  of  them, 
as  the  court  says,  arguendo,  in  Johnson  v. 
Briscoe   (Mo.  App.)   79  S.  W.  498. 

If  a  husband  makes  a  reasonable  allowance 
to  the  wife  for  necessaries  during  his  tempo- 
rary absence,  and  a  tradesman,  with  notice  of 
this,  supplies  her  with  goods,  the  husband  is 
not  liable  unless  the  tradesman  can  show  that 
the  allowance  was  not  supplied.  Ilarshaw  v. 
Merrymau,    18   Mo.    106. 

Before  the  wife's  allowance  becomes  an  ele- 
ment of  Importance,  It  must  be  determined 
whether  it  was  adequate,  and  whether  it  was 
paid.     Morgan  v.  Chetwynd,  4  Fost.  &  P.  451. 

An  allowance  which  was  insufficient  was  one 
of  the  grounds  for  holding  the  husband  liable, 
in  Ryan  v.  Nolan,  Ir.  Rep.  3  C.  L.  319. 

But  knowledge  on  the  part  of  the  tradesman 
of  the  fact  of  an  allowance  by  the  husband  to 
the  wife  seems  to  be  regarded  as  a  prerequisite 
in  order  to  relieve  the  husband  from  liability, 
in  an  early  English  case,  Morton  v.  WIthens, 
Skinner,  349,  where  a  husband  was  held  liable 
for  purchases  made  by  tiis  wife,  although  they 
were  shown  to  be  unnecessary,  and  it  appeared 
that  she  had  a  yearly  allowance,  and  had  threat- 
ened to  ruin  him  by  her  extravagance.  The 
judge  directed  that,  if  the  merchant  delivered 
the  goods  Innocently  in  the  belief  that  they 
were  appropriate  purchases  for  the  wife  to 
make  and  without  notice  of  the  facts  above 
shown,  the  husband  would  be  obliged  to  pay 
for  them ;  but,  if  the  merchant  had  had  notice 
of  the  wife's  allowance,  and  of  the  differences 
between  her  and  her  husband,  and  her  inten- 
tion to  accomplish  his  financial  ruin,  then  the 
husbaud  would  not  be  chargeable  for  the  goods. 

And  in  Ruddock  v.  Marsh,  38  Eng.  L.  &  Eq. 
515,  1  Hurlst.  &  N.  601,  5  Week.  Rep.  359,  al- 
though a  wife  received  an  allowance  from  her 
husband  for  the  purchase  of  household  neces- 
saries, he  was  held  liable  for  goods  of  that 
nature  bought  by  the  wife  on  his  credit,  on  the 
ground  that  a  wife  has  authority  with  refer- 
ence to  such  matters  as  are  usually  under  the 
control  of  the  wife  until  that  authority  is  bro- 
ken in  upon  by  special  circumstances,  such  as, 
for  Instance,  notice  to  the  tradesman,  which  it 
did  not  sufficiently  appear  in  the  case  at  bar 
had  been  given.  It  appears  from  the  facts  in 
this  case,  however,  that  the  goods,  which  were 
provisions,  were  in  part  consumed  by  the  hus- 
band ;  and,  although  the  decision  is  not  placed 
upon  the  ground  of  estoppel,  that  would  have 
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been  a  sufficient  ground  to  charge  him  if  he- 
knew  that  the  goods  had  been  purchased  upon 
his  credit,  even  though  an  allowance  for  such 
purposes  v«rere  given  by  him  to  his  wife  (IV.). 
Bramwell,  L.  J.,  in  Debenham  v.  Mellon,  L.  R. 
5  Q.  B.  Dlv.  394,  49  L.  J.  Q.  B.  N.  S.  497, 
questions  the  conclusion  arrived  at  in  thls- 
case,  and  says  that,  Unless  the  decision  was 
based  upon  the  theory  that  where  parties  live 
in  a  certain  style  the  wife  will  presumably  have- 
authority  to  pledge  her  husband's  credit  for  or- 
dinary household  supplies  for  which  people  do 
not  usually  pay  on  delivery,  but  for  which  bills 
are  run,  and  that,  if  the  husband  desires  to  neg- 
ative this  authority,  he  should  give  distinct  in- 
timation to  that  effect  to  the  tradesman,  that 
judgment  cannot  be  supported. 

In  view  of  the  almost  unanimous  consent  to- 
the  doctrine  that,  in  the  absence  of  complicat- 
ing circumstances,  if  a  husband  has  amply 
provided  for  his  wife  by  allowance  or  other- 
wise he  cannot  be  held  liable  for  goods  sup- 
plied her  upon  his  credit,  and  also  in  view  of 
the  doctrine  which,  although  opposed,  is  fa- 
vored by  the  weight  of  authority,  and  espe- 
cially by  the  later  cases, — that  a  private  revo- 
cation by  the  husband  of  the  wife's  authority 
to  pledge  his  credit 'will  protect  him  from  sub- 
sequent liublllty  if  he  otherwise  amply  pro- 
vides for  her,  and  has  not  actually  or  con- 
structively held  her  out  as  his  agent  for  that 
purpose,  so  that  the  merchant  in  selling  the 
goods  did  so  In  reliance  upon  the  wife's  sup- 
posed agency  (VI.  b,  4), — It  Is  safe  to  say 
that  the  decision  in  Wanamakeb  v.  Weaver 
was  rightly  made ;  since  the  facts  in  this  case 
show  an  ample  provision  by  the  husband  for 
general  household  purposes,  and  no  evidence 
appears  to  the  effect  that  the  merchant,  in  mak- 
ing the  sale,  did  so  in  reliance  upon  the  suppo- 
sition that  the  wife  had  authority  from  her 
husband  to  buy  on  his  credit  induced  by  any 
act  of  his ;  and  neither  does  any  evidence  ap- 
pear of  a  subsequent  use  by  the  husband  of  the 
articles  purchased  upon  his  credit,  with  knowl- 
edge that  they  were  so  purchased,  so  as  to 
charge  him  upon  the  ground  of  estoppel  or 
ratification  (IV.).  The  fact  that  there  Is  some 
conflict  upon  the  specific  question  as  to  wheth- 
er a  husbaud  can  be  held  liable,  even  when  he 
had  made  ample  provision,  when  that  fact  Is- 
not  known  to  the  tradesman,  does  not  render 
the  correctness  of  the  decision  uncertain  when 
It  Is  considered  that  In  the  opposing  cases  the 
point  upon  which  this  case  really  turns,  i.  e., 
whether  there  had  been  a  previous  actual  or 
constructive  holding  out  by  the  husband  of 
the  wife  as  his  agent  to  purchase  supplies  upon 
his  credit,  was  not  brought  up.  It  was  not 
touched  upon  in  Morton  v.  WIthens,  Skinner, 
348,  an  early  English  case  and  briefly  con- 
sidered. The  declaration  In  Sauter  v.  Scrutch- 
fleld,  28  Mo.  App.  150,  is  in  the  nature  of 
dictum.  The  case  of  Ruddock  v.  Marsh,  38 
Eng.  L.  &  Eq.  515,  1  Hurlst.  &  N.  601,  5  Week. 
Rep.  359,  holding  that,  notwithstanding  a  hus- 
band gives  his  wife  an  allowance,  he  Is  liable 
In  the  absence  of  notice  to  the  tradesman,  and 
the  broad  statement  in  Johnston  v.  Sumner,  3 
Hurlst.  &  N.  261,  27  L.  J.  Exch.  N.  S.  341,  4 
Jur.  N.  S.  462,  6  Week.  Rep.  574  (VI.  b,  4), 
that  when  a  man  and  wife  are  living  together. 
It  matters  not  what  private  agreement  they 
may  make,  etc.,  have  both  been  criticised  and 
limited  to  the  effect  that,  If  they  are  living  in 
such  a  way  as  to  constitute,  by  the  acts  of  the- 
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linsband  or  by  his  assent  to  the  acts  of  his 
wife,  a  holding  out  by  him  of  her  as  his  agent, 
then  notice  to  the  tradesman  may  be  necessary ; 
:and,  too,  In  Ruddoclc  ▼.  Marsh  the  facts  show 
that  the  goods,  which  were  provisions,  were 
•consumed  In  part  by  the  husband,  which  might 
have  been  suflacienl  to  charge  him  on  the 
ground  of  estoppel,  notwithstanding  the  allow- 
•ance  made  by  him  for  the  purchase  of  family 
supplies.  Morgan  v.  Chetwynd,  4  Fost.  &  F. 
451,  holdhig  to  the  view  that  any  limitation  of 
the  powers  of  an  agent  clothed  with  a  known 
special  character  will  be  of  no  effect  if  un- 
known to  the  party  dealing  with  him,  and  that 
-a  wife  is  such  a  special  agent  (VI.  b,  4),  was 
3iot  an  express  decision. 

3.  By  proof  of  notice  to  trad*iBmen. 

If  the  husband  can  show  that,  prior  to  the 
purchase  by  his  wife  on  his  credit  of  the  goods 
nought  to  be  charged  against  him,  he  expressly 
notified  the  tradesman  to  furnish  no  more 
goods  to  her  upon  his  credit,  he  will.  In  the 
absence  of  proof  that  he  otherwise  failed  to 
provide  for  her,  escape  liability  for  the  pur- 
chases so  made. 

Admitting  a  husband  to  be  liable  in  "as- 
sumpsit" in  law,  yet.  If  he  specially  prohibits 
persons  from  trusting  his  wife,  he  shall  not 
be  liable  contrary  to  his  prohibition ;  a  gen- 
eral prohibition,  however,  that  no  one  shall 
trust  the  wife  is  void,  as  declared  in  the  minor- 
ity opinion  in  Manby  v.  Scott,  Sid.  pt.  1,  p. 
109,  2  Smith,   Lead.  Cas.  450. 

A  husband  must  pay  for  his  wife's  necessa- 
ries unless  he  gives  notice  not  to  trust  her,  ac- 
•cording  t«»  Dyer  v.  East,  1  Mod.  9. 

A  husband  has  the  right,  l^y  notice  to  s 
tradesman,  to  withdraw  the  agency  which  the 
law  presumptively  gives  to  the  wife  to  make 
for  him  oh  his  credit  such  purchases  ns  sre 
usually  made  by  wives  for  use  in  tne  ramliy. 
lie  has  the  right  to  make  all  such  pnrchsses 
himself.     Woodward  v.   Bame^  43  Vt.  S.'IO. 

When  the  huvband  dissents  beforehand  to 
the  purchase  of  g  ods  on  his  credit  no  pre- 
sumption of  her  agency  can  srise.  according  to 
an  artfuenilo  statement  In  Macklnley  v.  Mc- 
Gregor. 3  Whnrt.  360,  31  Am.  Dec.  522. 

The  presumption  arising  from  conal)ltntlon. 
that  the  husband  assents  to  bis  wife's  contracts 
for  necessaries,  is  rebutted  by  evidence  that  the 
husband,  when  last  he  paid  the  plaintiff,  warned 
the  letter's  servant  not  to  trust  his  wife  an> 
more,  and  to  give  his  mnster  notice  of  such 
warnlnir.  Glherlngton  v.  Parrot,  1  Saik.  118. 
2  Ld.   Raym.  1006.  Holt,  102. 

A  huslmnd  was  held  not  liable  for  goods 
furnished  his  wife  In  return  for  her  promls 
sory  note  without  his  knowledge,  when  a  form- 
er account  with  the  same  merchant  without 
the  husband's  knowledge  had  been  paid  by 
her  father,  and  the  merchant  had  been  re- 
quested by  him  not  to  trust  her  again  without 
her  husband's  sanction.  The  decision  was  based 
on  the  ground,  however,  that  the  credit  was 
given  to  the  wife,  not  to  the  husband.  Met- 
•calfe  V.  Shaw,  3  Cam  ph.  22. 

A  husband  having  given  notice  to  the  plain- 
tiff that  he  would  not  be  responsible  for  goods 
furnished  to  his  wife,  who  had  withdrawn  her- 
self from  his  protection,  was  not  liable  for 
goods  furnished  to  her  by  the  plaintiff  with- 
out his  knowledge  after  she  had  returned  to 
him  again.  Weaver  v.  Lawrence,  B.  T.  2 
Vict,  according  to  vol.  1,  Ont.  Rep.  Dig.  1675. 
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The  presumption  of  an  agency  in  fact  on  the 
wife's  part,  arising  from  cohabitation,  to  par^ 
chase  goods,  was  held  rebutted  in  part  by  evi- 
dence that  a  husband  had  notified  the  trades- 
man of  his  town  not  to  charge  goods  to  him. 
Cromwell  y.  Benjamin,  41  Barb.  558. 

A  notice  by  a  husband  forbidding  a  trades- 
man to  furnish  his  wife  with  goods  on  credit 
can  be  effective  only  when  he  himself  supplies 
the  necessaries  his  family  should  have.  Mc- 
Grath  v.  Donnelly,  131  Pa.  549,  20  Atl.  382. 

When  a  husband  has  several  times  refused 
to  pay  for  goods  purchased  by  his  wife  on 
his  credit,  and  has  also  orally  and  by  writing 
notified  the  tradesman  to  sell  no  more  goods 
to  her  without  his  authority,  he  will  not  be  lia- 
ble for  goods,  not  actual  necessaries,  subsequent- 
ly sold  to  her  without  his  knowledge.  Segel- 
baum  V.  Bnsminger,  117  Pa.  248,  2  Am.  St.  Rep. 
662,  10  Atl.  759. 

A  Judgment  against  a  husband  for  the  price 
of  goods  furnished  his  wife  upon  credit  by  a 
tradesman  whom  he  had  previously  notified  to 
extend  no  more  credit  to  her  was  reversed  In 
Hibler  v.  Thomas,  99  111.  App.  355,  when  it 
appeared  that  he  had  otherwise  provided  for 
her. 

So  long  as  a  husband  furnishes  ample  family 
supplies,  a  tradesman  whom  he  has  prohibited 
from  furnishing  his  wife  supplies  upon  his 
credit  may  not  recover  from  him  for  supplies 
so  furnished.  Devendorf  v.  Emerson,  66  Iowa, 
698,  24  N.  W.  515. 

In  order  to  bind  a  husband  for  goods  sold 
a  wife  after  the  seller  has  had  notice  not  to  do 
so,  the  seller  will  be  bound  to  show  that  the 
g  ods  were  absolutely  necessary  for  the  wife's 
comfort,  and  that  the  hnsband  had  fhlled  to 
provide  them.     Barr  v.  Armstrong,  56  Mo.  577. 

A  tradi'umsn  who  furnishes  goods  to  the 
wife  on  her  huslmnd's  credit  after  the  husband 
has  forbidden  him  to  do  so  d  es  so  at  his  peril, 
since  he  may  recover  for  them  only  by  showing 
rhat  the  articles  furnished  were  actually  need- 
ed for  prt;sent  use  In  |he  family  according  to 
the  hnslmnd's  condition  In  life,  and  that  the 
husband  had  so  far  neglected  his  duty  that, 
unless  the  tradesman,  or  s-^me  other  one  sus- 
taining like  relation  to  the  husband  with  him- 
self, did  furnish  them,  the  wife  and  children 
could  not  reasonably  be  supplied  with  them, 
«nd  must  suffer  for  the  want  thereof.  Wood- 
ward V.  Barnes.  43  Vt.  330;  Sauter  v.  Scrutch- 
ield.  28  Mii.  App.  l.'SO. 

If  the  huslmnd  expressly  prohibits  his  wife 
from  making  purchases  upon  his  credit  no  nne, 
having  notice  thereof,  may  trust  her  In  reliance 
upon  his  credit,  unless  It  appears  that  the  sup- 
plies are  aiisolutely  necessary  on  account  of 
his  fallui*e  to  otherwise  provide  them.  Keller 
v.  Phillips.  39  N.  Y.  351 ;  Theriott  v.  Bagloll. 
9   B^sw.  578. 

Where  a  husband  during  cohabitation  him- 
self supplies  his  wife  with  necessaries  suitable 
to  her  condition  in  society,  and  expressly  gives 
notice  to  store  keepers  not  to  furnish  her  with 
goods,  then  he  Is  not  liable  even  for  necessaries 
supplied  her  subsequently  to  such  notice;  but 
a  general  notice  in  a  newspaper  will  not  be  sof- 
flclent  to  charge  the  husband  without  proof  that 
the  paper  reached  the  party  furnishing  the 
goods.     Fredd  v.  Eves,  4  Harr.   (Del.)  385. 

In  Black  v.  Clements,  2  Penn.  (Del.)  499, 
47  Atl.  617,  the  court,  in  charging  the  Jury, 
expressly  adopted  the  argument  of  the  opinion 
In  Fredd  v.  Eves,  4  Harr.   (Del.)   385. 
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Bat  a  judgment  agalust  a  husband  for 
dresses  ordered  by  his  wife  upon  his  credit 
was  affirmed  in  Whelen  v.  Halcomb,  18  Misc. 
611,  42  N.  Y.  Supp.  1135,  where  there  was  evi- 
dence to  the  effect  that,  although  a  husband 
had  expressly  given  notice  to  the  plaintiff  to  fur- 
nish his  wife  with  no  more  dresses  on  credit, 
he  had  afterwards  rescinded  these  instructions. 

And  a  husband  is  estopped  from  questioning 
the  authority  of  his  wife  to  make  purchases 
•of  goods  upon  his  credit  when  he  is  present  with 
her  at  the  time  she  does  so,  and  offers  no  pro- 
test or  objection,  although  he  had  previously 
notified  the  tradesman  to  extend  no  credit  to 
her  without  his  written  order.  Kreiger  v. 
Smith,  13  Mont.  235,  33  Pac.  937. 

4.  By  proof  of  authority  in  wife  privately  witli- 
drawn. 

Whether  proof  of  a  private  withdrawal  upon 
the  husband's  part,  without  notice  to  the  trades- 
man, of  the  wife's  authority  to  purchase  ordi- 
nary household  supplies  upon  his  credit,  is  a 
aufflclent  rebuttal  of  the  presumption  of  an 
authority  In  her  for  that  purpose,  is  a  ques- 
tion upon  which  the  authorities  are  not  entirely 
In  harmony,  although  the  great  weight  of  au- 
thority Is  In  favor  of  the  proposition  that,  in 
the  absence  of  an  express  or  implied  holding 
out  by  the  husband  of  the  wife  as  his  agent 
for  the  purchase  of  general  household  supplies, 
-a  private  revocation  made  by  him  to  her  of  her 
authority  to  pledge  his  credit  will  save  him 
from  liability  if  she  subsequently  does  so,  pro- 
vided he  amply  furnishes  her  with  all  things 
needful. 

The  doctrine  is  advanced  In  a  few  instances 
that  notice  to  the  tradesman  Is  a  prerequisite 
to  the  husband's  freedom  from  liability,  upon 
the  theory  that  a  wife  In  charge  of  a  household 
is  presumed  to  have  authority  to  purchase  the 
articles  necessary  therefor,  until  notice  to  the 
contrary  is  given  the  tradesman  by  the  hus- 
band. 

In  regard  to  the  question  as  to  whether  an 
express  prohibition  —  not  to  the  tradesman 
against  his  supplying  the  goods,  but  to  the 
wife  agalust  her  ordering  them — will  avail  as 
against  the  tradesman  who  has  supplied  ar- 
ticles suitable  to  her  degree,  the  court  states, 
in  summing  up,  to  the  Jury,  in  Morgan  v.  Chet- 
wynd,  4  Fost.  &  P.  451,  that  there  is  a  differ- 
ence of  opinion, — that  according  to  the  latest 
decision  (Jolly  v.  Rees,  15  C.  B.  N.  S.  628,  33 
L.  J.  C.  P.  N.  S.  177,  10  Jur.  N.  S.  319,  10  L. 
T.  N.  S.  298,  12  Week.  Rep.  473)  such  a  pro- 
hibition, unknown  to  the  tradesman,  would  be  a 
sufficient  defense  to  the  husband  ;  but,  In  another 
view  of  the  law,  which  the  court  thought  might 
turn  out  to  be  the  correct  one,  when  an  agent 
Is  clothed  with  a  known  "special"  character, 
any  limitation  of  his  powers,  unknown  to  the 
party  dealing  with  him,  will  be  of  no  effect ; 
BO,  a  wife  being  an  agent,  clothed  with  a  spe- 
cial character,  according  to  a  presumption  of 
law,  authorized  to  pledge  her  husband's  credit 
for  necessaries  in  the  absence  of  adequate  means 
and  supplies,  her  authority  may  not  be  re- 
butted by  evidence  of  any  private,  secret  limi- 
tation unknown  to  the  party  supplying  the  ar- 
ticles. No  express  instruction,  however,  was 
given  in  this  question,  it  being  stated  that  in 
case  the  Jury  thought  from  the  evidence  that 
an  express  prohibition  had  been  made  by  the 
husband,  the  court  would  reserve  the  question 
for  decision. 
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Byles,  J.,  in  a  dissenting  opinion  to  Jolly  v. 
Rees,  15  C.  B.  N.  S.  628,  33  L.  J.  C.  P.  N.  S. 
177,  10  Jur.  N.  S.  319,  10  L.  T.  N.  S.  298,  12 
Week.  Rep.  473,  declares  that  a  private  arrange- 
ment between  husband  and  wife  limiting  her  or- 
dinary and  apparent  authority,  without  notice 
to  a  tradesman  who  has  supplied  her  with  nec- 
essaries, is  no  answer  to  an  action  by  the  trades- 
man against  the  husband,  for  the  reason  that 
the  wife's  power  to  bind  her  husband  upon 
such  contracts  rests  upon  the  apparent  au- 
thority with  which  he  Invests  her  by  cohabita- 
tion, and  that  no  private  revocation  of  author- 
ity, not  communicated  to  a  tradesman  honestly 
dealing  with  the  wife  by  supplying  necessaries 
for  the  family  In  the  ordinary  course  of  domes- 
tic affairs,  can  affect  the  tradesman's  right 
to  rely  upon  the  apparent  authority  of  the 
wife. 

It  is  said,  arguendo.  In  Johnston  v.  Sumner, 

3  Uurlst.  &  N.  261,  27  L.  J.  Bxch.  N.  S.  341. 

4  Jur.  N.  S.  462,  6  Week.  Rep.  574,  that  If  a 
man  and  his  wife  are  living  together  it  mat- 
ters not  what  private  agreement  they  may 
make ;  the  wife  has  all  the  usual  authorities  of 
a  wife.  But  Lord  Chancellor  Selborne,  In  his 
opinion  given  upon  the  appeal  of  Debenham  v. 
Mellon.  49  L.  J.  Q.  B.  N.  S.  497,  L.  R.  5  Q.  B. 
Div.  394,  says.  In  regard  to  this  statement, 
that  he  apprehends  that  the  Judge  making  it 
had  in  view  that  state  of  facts  where  a  wife  Is 
living  with  her  husband  and  managing  his 
house  and  establishment,  which  usually  raises 
the  presumption  which,  when  once  raised  by  the 
husband's  acts  or  by  his  assent  to  the  acts 
of  his  wife,  doubtless,  as  against  the  person 
relying  upon  that  appearance  of  authority, 
might  not  be  got  rid  of  by  mere  private  agree- 
ment between  the  husband  and  wife. 

In  conllict  with  the  doctrine  shown  by  the 
above  cases,  are  a  number  of  decisions,  includ- 
ing the  later  English  authorities  on  the  ques- 
tion, which  go  on  the  theory  that,  since  the 
wife's  authority  is  based  entirely  on  the  hus- 
band's assent,  express  or  implied,  a  revoca- 
tion of  that  authority  by  him,  although  with- 
out the  tradesman's  knowledge,  Is  sufficient  to 
protect  him  against  liability  for  further  pur- 
chases made  by  her  on  his  credit,  provided  he 
suitably  maintains  her,  and  has  not  expressly 
or  Impliedly  held  her  out  as  his  agent  for  the 
purchase  of  general  household  supplies. 

The  Judges  in  Manby  v.  Scott,  Sid.  pt.  1,  p. 
109,  2  Smith,  Lead.  Cas.  4,  after  the  decision 
in  that  case,  resolved  in  argument  that  where 
wives  have  been  allowed  by  their  husbands  to 
be  housekeepers,  and  are  in  the  habit  of  buy- 
ing things  for  the  household,  without  ready 
money,  the  husband  Is  liable  for  the  purchases 
made  on  credit.  But  that  If  the  wife  is  in  the 
habit  of  buying  things  with  ready  money,  and 
the  husband  has  empowered  her  to  act  in  this 
way  only  ;  or  if,  after  he  has  empowered  her,  he 
countermands  her  authority, — In  such  cases, 
though  the  wife  buys  goods  on  credit  and  em- 
ploys them  In  the  service  of  the  household,  yet 
the  husband  is  not  liable  for  them.  For  It  Is 
not  the  employment  by  the  wife,  but  the  assent 
by  the  husband,  which  is  the  foundation  of  the 
action. 

If  a  tradesman  falls  to  make  Inquiries  regard- 
ing a  wife's  authority  to  make  purchases  on 
her  husband's  credit,  it  seems  to  be  regarded 
in  Renaux  v.  Teakle,  20  Eng.  L.  &  Eq.  345,  8 
Exch.  680,  22  L.  J.  Exch.  N.  S.  241,  17  Jur. 
351,  1  Week.  Rep.  312,  that  he  must  take  his 
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chance  of  such  an  express  or  Implied  authority 
existing. 

A  husband  of  limited  means  was  held  not 
liable  for  extravagant  purchases  made  by  his 
wife  ac:alnst  his  remonstrance.  Atkins  v.  Cur- 
wood,  7  Car.  &  P.  756.  In  this  case,  however, 
the  parties,  while  not  formally  separated,  were 
not  living  in  the  same  house. 

The  husband  has  a  right  to  limit  the  expenses 
of  his  own  household,  and  to  say  to  the  wife, 
"You  must  not  pledge  my  credit;'*  but  mere 
grumbling  at  the  wife's  expenditures  will  not 
be  considered  a  sufficient  prohibition.  Shool- 
bred  v.  Baker,  16  L.  T.  N.  S.  356. 

The  doctrine  of  Jolly  v.  Rees,  15  C.  B.  N.  S. 
628,  33  L.  J.  C.  P.  N.  S.  177,  10  Jnr.  N.  S. 
319,  10  L.  T.  N.  S.  298,  12  Week.  Rep.  473, 
is  that  a  husband  is  not  liable  for  a  contract 
made  by  his  wife,  although  for  necessaries  suit- 
able to  his  estate  and  degree,  when  he  has 
otherwise  made  ample  provision  for  his  family, 
and  the  purchases  are  against  his  will  and  con- 
trary to  his  order  to  her,  although  the  trades- 
man has  no  notice  of  such  order.  One  Judge 
dissents.  The  Judgment  in  this  case  was  em- 
phatically approved  in  Debenham  v.  Mellon,  L. 
R.  5  Q.  B.  Dlv.  394,  40  L.  J.  Q.  B.  N.  S.  497, 
where  Theslger,  L.  J.,  saj's  that  it  put  the  law 
in  regard  to  the  question  discussed  upon  the 
proper  footing,  and  Lord  Chancellor  Selborne, 
upon  the  appeal  to  the  House  of  Lords  (L.  R. 
6  App.  Cas.  24,  50  L.  J.  Q.  B.  N.  S.  155,  43  L, 
T.  N.  S.  673,  29  Week.  Rep.  141,  45  J.  P.  252), 
says  that,  if  the  principles  which  run  through 
the  authorities  from  first  to  last  are  regarded, 
rather  than  casual  dicta,  it  will  be  seen  that 
they  are  all  consistent  with  reason  and  Justice 
— ^and  are  also  consistent  with  the  decision  ar- 
rived at  by  the  majority  of  the  court  in  the  case 
of  Jolly  V.  Rees ;  and  this  statement  was  coin- 
cided in  by  Lord  Watson,  who  said  that  both 
upon  principle  and  upon  authority  the  case  of 
Jolly  V.  Rees  was  well  decided.  And  Jolly  v. 
Rees  was  emphatically  approved  in  Ryan  v. 
Nolan,  Ir.  Rep.  3  C.  L.  319,  the  Judge  regarding 
it  as  founded  upon  a  correct  understanding  of 
the  authorities,  and  consistent  with  good  sense. 

In  Ryan  v.  Nolan.  Ir.  Rep.  3  C.  L.  319,  the 
husband  had  made  the  wife  a  certain  allowance, 
and  prohibited  her  from  purchasing  any  sup- 
plies on  his  credit ;  but,  on  account  of  in- 
creasing needs,  the  supply  became  insufllcient, 
and  the  wife  obtained  goods  on  credit  without, 
so  far  as  appears,  any  express  prohibition 
against  that  practice  on  her  husband's  part. 
The  court,  approving  of  Jolly  v.  Rees,  15  C.  B. 
N.  S.  628,  33  L,  J.  C.  P.  N.  S.  177,  10  Jur.  N. 
S.  319,  10  L.  T.  N.  S.  298.  12  Week.  Rep.  473, 
said  that,  if  the  Jury  had  simply  found  that  the 
husband  had  bona  nde  prohibited  his  wife  from 
buying  any  goods  on  credit,  it  would  have  been 
of  the  opinion  that  the  verdict  should  have  been 
entered  up  for  the  husband ;  but,  it  appearing 
that  he  knew  his  wife  was  getting  goods  upon 
credit,  although  contrary  to  his  direction,  or 
wilfully  kept  himself  from  knowing  that  the 
allowance  was  being  exceeded,  these  facts  were 
held  to  amount  to  a  tacit  withdrawal  of  his 
earlier  prohibition,  such  as  to  reclothe  his  wife 
with  her  previous  authority  to  pledge  her  hus- 
band's credit. 

Debenham  v.  Mellon.  49  L.  J.  Q.  B.  N.  S.  497, 
L.  R.  5  Q.  B.  Div.  394,  referred  to  at  length  in 
Wanamakeb  v.  Weaver,  was  an  action  against 
the  husband  to  recover  the  price  of  various  ar- 
tlc'es  of  dress  supplied  his  wife  while  living 
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with  him  for  the  use  of  herself  and  children. 
The  goods  were  admitted  to  be  necessaries  in 
the  sense  that  they  were  suitable  to  her  sta- 
tion in  life.  The  husband  was  able  and  will- 
ing to  supply  the  wife  with  necessaries  or  the 
means  of  obtaining  them,  and  an  agreement  ex- 
isted between  them,  not  made  public  in  any  way. 
that  the  wife  should  not  pledge  her  husband's- 
credit.  The  tradesman,  without  notice  of  that 
agreement,  and  without  having  had  any  pre- 
vious dealings  with  the  wife,  supplied  her  upon 
the  credit  of  her  husband,  but  without  his 
knowledge  or  assent,  with  the  articles  the  prlce- 
of  which  was  sued  for.  The  question  given  to- 
the  Jury  was  whether  or  not  there  had  been  a 
revocation  by  the  husband  of  the  wife's  au- 
thority to  buy  goods  on  his  credit,  which  was 
found  in  the  affirmative,  and  Judgment  ren- 
dered for  the  husband.  Upon  appeal  this  Judg- 
ment was  unanimously  affirmed  In  several  opin- 
ions. Bromwell,  L.  J.,  in  his  opinion  declares 
that  there  Is  no  need  for  the  law  to  imply  the 
husband's  authority  to  the  wife  to  pledge  his 
credit  for  general  household  supplies,  since  the 
tradesman  need  not  trust  or  give  credit ;  he 
may  do  business  for  ready  money,  or  inquire 
whether  the  wife  has  her  husband's  authority, 
or"  trust  her  individually.  Upon  appeal  to  the 
House  of  Lords,  Lord  Chancellor  Selborne.  in 
affirming  the  decision  of  the  lower  court,  holds 
that  where,  as  in  the  case  at  bar.  the  husband 
and  wife  lived  in  a  hotel,  and  there  was  no 
household  to  be  managed,  the  mere  fact  of  co- 
habitation could  not  be  considered  as  a  hold- 
ing out  of  the  wife  as  having  authority  to 
make  purchases  upon  the  husband's  credit,  so- 
as  to  bind  him  if  he  had  not  in  fact  given  ex- 
press or  implied  authority  to  her  of  that  na- 
ture ;  and  that  the  evidence  conclusively  showed 
that  there  was  no  authority  in  fact. 

Proof  of  an  understanding  and  long-contin- 
ued course  of  dealing  between  the  husband  and 
wife,  that  he  would  pay  the  household  expenses 
and  she  would  pay  her. personal  expenses  out  of 
her  own  private  income,  rebuts  the  presumption 
of  an  agency  in  her  to  pledge  his  credit  for 
articles  of  clothing  for  herself.  Dolan  v.  Brooks* 
168  Mass.  350,  47  N.  E.  408. 

The  presumptive  agency  of  the  wife  to  pur- 
chase household  supplies  while  living  with  her 
husband  was  declared  subject  to  be  disproved 
by  him  by  showing  that  he  had  furnished  the 
wife  with  money  sufficient  for  that  purpose,  and 
requested  her  not  to  purchase  on  credit ;  or  had 
provided  suitable  places  where  all  things  neces- 
sary could  be  had,  and  had  forbidden  her  to 
purchase  elsewhere.  Baker  v.  Carter,  83  Me. 
132,  23  Am.  St.  Rep.  704,  21  Atl.  834. 

The  doctrine  of  these  cases  last  al)ove  shown 
does  not  invade  the  rule  that  the  principal  Is 
liable  for  the  acts  of  an  agent  when  he  has 
expressly  or  impliedly  held  him  out  as  having 
the  authority  to  do  the  acts  in  question. 

So  it  is  expressly  said  in  Jolly  v.  Rees,  15- 
C.  B.  N.  S.  628,  33  L.  J.  C.  P.  N.  S.  177.  10  Jur. 
N.  S.  319,  10  L.  T.  N.  S.  298.  12  Week.  Rep. 
473,  that  the  conclusion  arrived  at  In  that  case- 
does  not  militate  against  the  rule  that  the  hus- 
band, as  well  as  any  principal,  is  concluded  from 
denying  that  the  agent  had  such  authority  as 
he  was  held  out  by  his  principal  to  have,  in 
such  a  manner  as  to  raise  a  belief  In  such  au- 
thority acted  on  In  making  the  contract  sought 
to  be  enforced.  This  language  is  used  in  Bergh 
V.  Warner,  47  Minn.  250,  28  Am.  St.  Rep. 
362,  50  N.  W.  77. 
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It  is  intimated  iD  Compton  v.  Bates,  10  III. 
App.  78,  that  any  contract  of  the  husband  lead- 
ing the  tradesman  to  suppose  that  the  wife  had 
authority  to  pledge  her  husband's  credit  will 
bind  him  for  articles  supplied  her  under  that 
assumption,  although  he  had  not  in  fact  author- 
ized her  to  pledge  his  credit. 

And  the  remarks  of  Bramwell,  L.  J.,  in  De- 
benham  v,  Mellon,  49  L.  J.  Q.  B.  N.  S.  497,  L. 
R.  5  Q.  B.  DlT.  394,  in  regard  to  Ruddoclc  v. 
Marsh,  38  Eng.  Law  &  Eq.  515,  1  Hurlst.  &  N. 
601,  5  Week.  Uep.  359,  supra,  IV.  a,  2,  (b),  and 
Lord  Chancellor  Selborne  in  Debenham  v.  Mel- 
lon, in  regard  to  Johnston  y.  Sumner,  3  Hurlst. 
&  N.  261,  27  L.  J.  Exch.  N.  S.  341,  4  Jur.  N.  S. 
462,  6  Week.  Rep.  574,  supra,  this  division,  both 
recognize  as  the  rule  that  where  the  husband, 
by  act  or  omission,  has  allowed  it  to  appear 
that  the  wife  has  authority  to  pledge  his  credit, 
he  cannot  escape  liability  for  the  purchases 
so  made  by  mere  private  prohibition. 

And  in  the  appeal  of  Debenham  y.  Mellon, 
to  the  House  of  Lords  (L.  R.  6  App.  Cas.  24, 
50  L.  J.  Q.  B.  N.  S.  155,  43  L.  T.  N.  S.  673, 
29  Week.  Uep.  141,  45  J.  P.  252),  Lord  Chan- 
cellor SelI)orne  says  that  perhaps  a  husband  may 
be  made  liable  for  ordinary  household  supplies 
purchased  on  credit  when  such  articles  are  us- 
ually so  purchased  by  people  living  In  the  style 
in  which  the  husband  and  wife  are  living; 
and  that,  if  he  desires  to  negative  this  author- 
ity, he  should  give  distinct  intimation  to  that 
effect  to  the  tradespeople. 

Upon  the  same  appeal  Lord  Blackburn,  ar- 
guendo, says  that,  if  the  husband  allowed 
tradesmen  to  suppose  that  he  sanctioned  his 
wife's  transactions  by  paying  them,  or  in  other 
ways,  it  might  be  that  he  would  have  given 
such  evidence  of  authority  that,  if  he  revoked 
it,  he  would  be  bound  to  give  notice  of  the 
revocation  to  the  tradesmen,  and  to  all  who 
had  acted  upon  the  faith  of  his  authority  and 
sanction. 

So.  In  Watts  v.  MoflTett,  12  Ind.  App.  399,  40 
N.  E.  533,  it  was  held  that,  if  a  husband  has 
regularly  paid  bills  for  purchases  of  house- 
hold supplies  made  by  his  wife  while  living  with 
him,  he  thereby  impliedly  holds  her  out  to  the 
tradesman  as  his  agent  for  the  purpose  of  pur- 
chasing such  supplies,  so  that  he  will  be  liable 
for  the  price  of  goods  subsequently  purchased, 
although  in  the  meantime  he  had  expressly  for- 
bidden her  to  purchase  anything  on  credit  at  the 
tradesman's  store;  since,  although  her  agency, 
regarded  as  an  ordinary  agency  created  by  the 
consent  of  the  husband,  was  undoubtedly  re- 
voked, this  revocation  would  not  be  effectual 
to  the  tradesman  if  he  continued  to  deal  with 
the  wife  as  an  agent  in  reliance  upon  her  au- 
thority as  such,  unless  the  revocation  was 
made  known  to  him. 

And  so  the  court  says,  arguendo,  in  Rea  v. 
Durkee,  25  111.  503,  if  a  husband  has  previously 
allowed  his  wife  to  make  such  contracts,  and 
has  recognized  them  as  binding,  then  the  law 
will  imply  that  she  is  acting  as  his  agent,  and 
to  revoke  that  implied  authority  he  must  give 
notice  that  he  will  not  be  held  bound  by  her 
agreements. 

From  a  long  course  of  dealing  by  the  wife 
as  her  husband's  agent  it  will  be  assumed,  in 
the  absence  of  oral  or  written  notice  or  cir- 
cnmstances  showing  contrary,  that  the  agency 
continues.  Myers  v.  Filley,  19  Montg.  Co.  L. 
Rep.  49. 

A  husband  cannot  deny  that  his  wife  has 
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such  authority  to  use  his  credit  as  she  haa 
been  held  out  by  him  to  have,  if  a  person  act 
ing  upon  such  appearances,  and  in  the  belief 
of  her  agency,  has  furnished  her  with  goods  on 
the  credit  of  her  husband,  as  declared,  arguendo. 
In  Jones  v.  Gutman,  88  Md.  355,  41  Atl.  792. 

Also,  the  mere  fact  that  a  husband  had  pri- 
vately forbidden  his  wife  to  pledge  his  credit 
will  not  relieve  him  from  liability  where  he 
had  previously  recognized  her  authority,  or  in 
some  way  allowed  her  to  appear  to  have  charge 
of  the  bouse,  as  declared,  arguendo,  in  Baker 
V.  Corter,  83  Me.  132,  23  Am.  St.  Rep.  764,  21 
Atl.  834. 

Consistently  with  this  doctrine,  it  Is  said  Id 
the  opinion  in  Wanamakeb  v.  Weaver  that, 
"if  a  wife  is  going  to  a  merchant  to  trade,, 
with  whom  she  is  acquainted,  and  with  whom 
she  has  been  accustomed  to  trade  upon  the  cred- 
it of  her  husband,  she  may  still  continue  to  do 
so  until  the  husband  gives  notice  prohibiting 
the  merchant  from  longer  giving  credit  to  her. 
But  when  she  goes  to  a  stranger,  with  whom 
she  has  never  traded  before,  and  where,  conse- 
quently, there  is  no  implied  authority  on  the 
part  of  the  husband  to  give  her  credit,  and  seeks 
to  purchase  upon  her  husband's  credit,  it  is 
but  reasonable  and  proper  that  she  disclose  to 
the  merchant  her  authority  therefor,  or  for  the 
merchant  to  request  such  disclosure." 

5.  By  proof  of  extravagance  of  the  purchases. 

Since  a  tradesman,  in  supplying  a  wife  with 
goods  upon  her  husband's  credit,  can,  if  the 
goods  are  not  absolute  necessities,  recover  for 
their  value  against  the  husband  only  if  an  au- 
thority existed  in  the  wife  to  purchase  them ; 
and,  while  he  may  rely  upon  the  presumptive 
agency  arising  from  the  mere  fact  of  cohabita- 
tion, he  can  do  so  only  to  the  extent  that  the 
articles  sought  to  be  purchased  by  her  are  with- 
in the  compass  of  the  station  in  life  in  which 
her  husband  pleases  that  she  shall  live, — it  Is 
obvious  that  an  extravagant  order  upon  her 
part  should  awaken  the  tradesman's  doubts, 
and  place  upon  him  the  burden  of  Inquiring  into 
the  extent  of  her  agency,  or  of  selling  the  goods 
at  the  risk  of  their  being  no  authority  in  her  to 
contract  for  them. 

It  is  the  duty  of  every  tradesman,  when 
a  wife  purchases  goods  to  a  large  amount  and 
not  suitable  to  her  degree,  within  the  trades- 
man's knowledge,  to  ask  her  husband  whether 
he  has  given  her  any  authority  to  purchase 
them.     Montague  v.  Esplnasse,  1  Car.  &  P.  356. 

The  extravagance  of  an  order  rebuts  the 
presumption  of  an  agency  arising  from  co- 
habitation. Emmett  v.  Norton,  8  Car.  ft  P. 
506. 

Parke,  B.,  says  in  Lane  v.  Ironmonger,  13 
Mees.  &  W.  368,  14  L.  J.  Exch.  N.  S.  35  :  "It 
Is  because  she  Is  the  agent  of  her  husband 
that  the  tradesman  ought  to  be  careful  not  to 
supply  her  to  an  extravagant  extent,  for  her 
giving  orders  to  such  an  extent  would  go  to 
show  she  was  not  acting  as  the  husband's 
agent  and  to  the  extent  authorized  by  him." 

It  is  proper  for  the  jury,  in  determining 
whether  a  wife  had  authority  from  her  hus- 
band to  make  purchases  upon  his  credit,  to 
consider  whether  the  merchant  ought  not  to 
have  taken  warning  from  the  extra viigance  of 
her  purchases  that  she  was  exceeding  her  hus- 
band's authority,  and  thereby  have  been  induced 
to  make  Inquiries  of  him.    Jhid. 

"It  my  wife   take  goods,   and   array   herself 
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I)etter  than  comports  with  my  estate,  I  shall  not 
be  charged  to  pay  for  the  taking,  since,  In  or- 
der to  result  to  the  use  and  profit  of  the  hus- 
band, the  wife  should  array  herself  from  neces- 
sity ;  but  when  she  exceeds  his  estate  the  hus- 
band shall  not  be  charged."  Scot  v.  Abbe  de 
Fontelns,  11  Hen.  VI.  30b. 

If  the  goods  ordered  are  altogether  unsult- 
ed  to  the  husband's  station  In  life  the  presump- 
tion will  be  that  he  did  not  authorize  his  wife 
to  order  goods  of  that  character.  Harrison  v. 
(Jrady,  13  L.  T.  N.  S.  369,  12  Jur.  N.  S.  140, 
14  Week.  Rep.  139. 

And  so,  when  articles  furnished  to  the  wife 
as  necessaries  are  altogether  extravagant  and 
beyond  the  husband's  circumstances  and  de- 
gree In  life  the  law  will  not  Infer  an  agency 
upon  her  part  to  purchase  them  on  her  husband's 
credit.  Cany  v.  Patton,  2  Ashm.  (Pa.)  140, 
crgucndo. 

It  goods  purchased  by  the  wife  are  not  suit- 
able to  her  quality  and  estate,  the  husband  will 
not  be  chargeable  therefor :  and  if  part  only  are 
suitable,  he  will  be  charged  for  that  part  only. 
Morton  v.   Withens,  Skinner,  349. 

The  authority  of  the  husband  cannot  be  im- 
plied with  regard  to  articles  of  Jewelry  or  or- 
nament for  his  wife,  unless  they  are  articles 
suitable  for  his  condition  and  his  ability  to  pay. 
Bennett  y.  Chamberlain,  5  Harr.  (Del.)  39). 

The  presumptive  agency  in  fact  of  the  wife, 
arising  from  cohabitation,  does  not  extend  be- 
yond what  may  be  regarded  as  suitable  to  the 
situation  and  condition  in  life  of  the  parties, 
as  said,  obiter,  in  Baker  v.  Carter,  83  Me.  132, 
23  Am.  St.  Uep.  764,  21  Atl.  834. 

Where  goods  furnished  are  not  necessaries 
according  to  a  wife's  station  in  life,  the  hus- 
band will  not  be  held  liable.  Dennys  v.  Sar- 
geant,  6  Car.  &  P.  419. 

In  determining  whether  there  was  an  implied 
authority  the  suitability  of  the  articles  to  the 
estate  and  degree  of  the  wife  may  be  considered. 
Montague  v.  Esplnasse,  1  Car.  &  P.  356. 

It  was  regarded  as  a  question  for  the  jury 
In  Jewsbury  v.  Newbold,  40  Eng.  L.  &  Eq.  618, 
whether  goods  very  expensive  In  character  were 
not  on  that  account  outside  the  authority  of  a 
wife  to  purchase  when  her  husband  was  of  the 
degree  and  state  of  the  one  at  bar. 

In  Freestone  v.  Butcher,  9  Car.  &  P.  643,  an 
action  against  a  husband  for  a  very  large  num- 
ber of  birds  sold  his  wife,  It  was  declared  that, 
if  the  husband's  Income  was  small,  and  the 
wife's  order  extravagant,  the  Jury  will  infer 
that  there  is  no  agency. 

If  it  is  notorious  In  the  neighborhood  that 
a  wife  is  living  beyond  her  husband's  means, 
evidence  to  that  eflTect  will  go  to  rebut  the 
presumption  of  her  agency  In  fact  to  buy  goods 
on  his  credit.  I>ennys  v.  Sargeant,  6  Car.  &  P. 
419. 

0.  Burden  of  proof. 

It  goes  without  saying  that,  since  the  right 
is  in  the  husband  to  rebut  the  presumption  of  an 
agency  in  the  wife,  the  burden  to  do  so  is  up- 
on him.  CllflTord  v.  l4iton,  3  Car.  &  P.  15, 
Moody  &  M.  101 ;  Harden  brook  v.  Harrison,  11 
Colo.  9,  17  I'ac.  72 ;  Mitchell  v.  Treanor,  11 
Ga.  324,  56  Am.  Dec.  421 ;  Bonney  v.  Perham, 
102  111.  App.  634  ;  S.  K.  Olson  Co.  v.  Young- 
qulst,  76  Minn.  27,  78  N.  W.  870;  Ilarshaw  v. 
Merryman,  18  Mo.  106;  Keller  v.  Phillips,  39 
N.  Y.  351. 

But  an  unuHual  and  undoubtedly  erroneous 
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doctrine  is  presented  in  a  few  cases,  including 
Spreadbury  v.  Chapman,  8  Car.  &  P.  371,  where 
the  right  of  a  merchant  to  recover  against  a 
husband  for  goods  furnished  his  wife  was  held 
to  rest  upon  the  implied  contract,  with  the  bur- 
den on  the  merchant  to  show  that  the  wife  con- 
tracted the  debt  upon  the  authority  of  her  hus- 
band, and  with  no  obligation  upon  him  to  show 
that  he  gave  the  merchant  notice  not  to  sup- 
ply his  wife  with  goods.  This  case  may,  per- 
haps, be  distinguished,  however,  by  the  fact 
that  the  goods,  which  were  liquors,  were  pur- 
chased without  her  husband's  knowledge  by  a 
wife  who,  it  was  known  in  the  neighborhood, 
was  addicted  to  the  use  of  liquors  in  her  hus- 
band's absence. 

The  tradesman  takes  the  burden  of  showing 
express  authority  on  the  part  of  the  il^Ife  to 
make  the  purchase,  or  of  making  proof  of  such 
facts  and  circumstances  as  will  establish  such 
authority  by  implication.  Compton  v.  Bates,  10 
111.  App.  78. 

When  a  third  person  gives  a  wife  credit  for 
necessaries  there  can  be  no  presumption  that 
the  husband  is  liable  to  pay  for  them,  but  the 
facts  which  render  him  liable  must  be  averred. 
Brown  v.  Worden,  39  Wis.  432. 

And  the  burden  of  proof  Is  declared  to  be 
upon  the  party  alleging  the  agency,  in  Phillips 
V.   Sanchez,  35   Fla.   187,   17   So.   363. 

VII.  Authority  implied  from  huaband'a  assent 
to  previous  transactions. 

As  a  foundation  of  the  doctrine  above  shown 
(VI.  b,  4),  that  a  private  revocation  by  the 
husband  to  the  wife  of  his  assent  to  her  mak- 
ing purchases  of  general  household  supplies  on 
his  credit  is  not  sufficient  when  he  has  In  some 
way  previously  held  her  out  as  his  agent  for 
that  purpose,  are  the  cases  holding  that  the  pay- 
ment by  the  husband  of  bills  for  goods  pre- 
viously purchased  by  the  wife  on  his  credit  is 
regarded  in  the  law  as  such  a  holding  out  by  the 
husband  of  the  wife  as  his  agent  as  will  bind 
him  in  subsequent  similar  transactions  with 
tradesmen  who  act  upon  his  apparent  author- 
ity. 

Several  years  dealing  by  the  tradesman  with 
a  wife,  and  payment  of  the  bills  thus  Incurred, 
by  the  husband,  bind  him  to  pay  for  subaeqaent 
purchases  made  by  his  wife  on  his  credit,  in  the 
absence  of  a  notice  by  him  forbidding  such 
sales.     Keller  v.  Phillips,  39  N.  Y.  351. 

If  a  husband  should  permit  his  wife  to  assume 
authority  to  pledge  his  credit,  and  should  rec- 
ognise his  liability  by  paying  the  debt  thus  cre- 
ated, the  law  would  imply,  in  favor  of  the 
same  tradesman  in  cases  of  other  purchases  of 
like  character,  that  she  had  power  to  bind  htm 
to  the  extent  of  this  apparent  authority,  ac- 
cording to  Compton  v.  Bates,  10  111.  App.  78. 

If  a  tradesman  has  had  dealings  with  the 
wife  upon  the  credit  of  the  husband,  and  the 
husband  has  paid  him  without  demur  in  re- 
spect of  such  dealings,  the  tradesman  has  the 
right  to  assume,  in  the  absence  of  notice  to  the 
contrary,  that  the  authority  of  the  wife,  which 
the  husband  has  recognized,  continues ;  the 
husband's  quiescence  is  in  such  a  case  tanta- 
mount to  acquiescence ;  in  regard  to  a  trades- 
man dealing  with  a  wife  for  the  first  time, 
however,  there  can  be  no  such  holding  out,  ac* 
cording  to  an  arguendo  statement  in  Deben- 
ham  v.  Mellon,  L.  It.  5  Q.  B.  Div.  394,  49  lu 
.T.   Q.    B.   N.    S.   497. 

Although  a  husband  amply  supplies  his  wife 
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with  articles  necessary  according  to  the  con- 
dition in  which  he  maintains  her,  he  may  ren- 
der himself  liable  for  articles  purchased  upon 
his  credit  if  he  clothes  her  with  an  ostensible 
agency,  or  an  apparent  authority  to  contract 
for  goods  on  his  credit  by,  for  instance,  pay- 
ing suck  bills  previously  incurred.  Bergh  y. 
Warner,  47  Minn.  250,  28  Am.  St.  Rep.  362,  50 
N.  W.  77. 

So,  if  tbe  husband  in  prior  years  paid  the 
bills  run  by  his  wife  for  necessaries,  such  as 
meat  and  vegetables,  and  there  was  no  notice, 
actual  or  constructive,  of  the  termination  of  the 
agency,  then  the  tradesmen,  by  their  long  coarse 
of  dealing  with  the  wife,  have  the  right  to  as- 
sume that  the  agency  still  continues.  Myers 
▼.  Filley,  19  Montg.  Co.  L.  Rep.  49. 

If  the  husband  has  previously  allowed  his 
wife  to  make  contracts  on  his  credit  for  neces- 
saries, and  has  recognized  them  as  binding,  the 
law  will  then  imply  in  subsequent  similar  trans- 
actions that  she  was  acting  as  his  agent,  ac- 
cording to  an  arguendo  statement  in  Rea  v. 
Durkee,  25  111.  503. 

The  previous  payment  by  a  husband  of  bills 
for  purchases  of  household  supplies,  made  by 
his  wife,  is  regarded  as  an  implied  holding  out 
of  her  by  the  husband  as  his  agent  for  that 
purpose,  sufficient  to  charge  him  in  similar  sub- 
sequent transactions  In  the  absence  of  express 
notice  to  the  contrary  to  the  tradesman.  Watts 
V.  Moffett,  12  Ind.  App.  399,  40  N.  E.  533. 

A  presumed  agency  of  the  wife  to  buy  goods 
upon  her  husband's  credit  was  held  properly 
found  in  Walling  v.  Hannlg,  73  Tex.  580,  US. 
W.  647,  partly  because  the  evidence  showed 
that  the  wife  had  previously  bought  goods  on 
credit  from  the  same  tradesman,  for  which  the 
husband  had  paid. 

So,  the  fact  that  the  tradesman  had  pre- 
viously dealt  with  the  wife  was  held  in  Gil- 
man  V.  Andrus,  28  Vt.  241,  67  Am.  Dec.  713, 
to  support  the  presumption  of  the  wife's  agency. 

The  facts  that  the  wife  and  her  husband  had, 
before  the  purchase  on  credit  by  her  of  a 
watch  for  herself,  traded  with  the  merchant  for 
a  year  or  two,  and  that  the  husband  had  al- 
ways been  in  the  habit  of  allowing  his  wife  to 
pledge  his  credit  for  household  supplies,  which 
bills  he  had  paid  without  complaint,  were  with 
other  facts  proved,  held  to  be  a  material  con- 
sideration for  the  Jury  In  determining  whether 
the  wife  acted  within  the  scope  of  her  osten- 
sible or  actual  agency  when  she  bought  the 
watch.  Johnson  v.  Briscoe  (Mo.  App.)  79  S. 
W.  498.  A  watch  is  considered  as  a  neces- 
sary in  this  case  only  on  the  theory  as  being, 
perhaps,  necessary  in  order  to  equalize  the  wife 
in  comfort  with  other  women  of  her  condi- 
tion. 

Evidence  that  a  husband  had  previously  paid 
to  tradesmen  bills  for  goods  ordered  by  his  wife 
was  held  admissible  in  M'George  v.  Egan,  7 
Scott,  112,  5  Bing.  N.  C.  196,  3  Jur.  266,  as 
evidence  of  the  wife's  authority  to  charge  the 
husband  with  the  education  of  a  child  living 
in  the  family,  although  the  court  admitted  that 
it  was  a  very  slender  case. 

It  Is  admitted  as  unquestionably  true  in 
Manby  v.  Scott,  Sid.  pt.  1,  p.  109,  2  Smith, 
Lead.  Cas.  450,  that,  if  the  wife  buys  any 
goods,  and  the  husband  does  any  act,  precedent 
or  subsequent,  to  show  his  assent,  the  husband 
shall  be  liable  upon  that, — If  not  upon  assump- 
sit in  law,  yet  by  reason  of  his  assumpsit  in 
65  L.  R.  A. 


fact,  whether  the  goods  were  bought  for  him- 
self or  family. 

Vm.  Liahility  of  husband,  by  reason  of  es- 
toppel or  ratification,  for  wif&s  purchases 
upon  his  credit  of  articles  for  personal  use. 

The  effect  of  ratification  by  the  husband  will 
\ye  considered  here  only  in  regard  to  the  wife's 
purchase  of  articles  for  herself,  since  the  cases 
showing  that  his  use  of  family  supplies  with 
knowledge  that  they  were  purchased  upon  his 
credit  renders  him  liable  therefor  upon  the 
principle  of  estoppel  or  ratification,  are  col- 
lected In  III.,  supra. 

There  Is  no  doubt  that  a  subsequent  ratifi- 
cation, express  or  Implied,  by  the  husband  of 
the  wife's  purchases  of  articles  for  herself 
upon  his  credit,  will  bind  him. 

A  subsequent  ratification  by  the  husband  of 
purchases  made  by  his  wife  on  his  credit  was 
held  equivalent  to  prior  authority,  in  Harden- 
brook  V.  Harrison,  11  Colo.  9,  17  Pac.  72. 

It  is  said  in  Sea  ton  y.  Benedict,  5  Bing.  28, 
2  Moore  &  P.  66,  6  L.  J.  C.  P.  208,  that,  If  a 
husband  supplies  his  wife  properly,  she  Is  not 
his  agent  for  other  articles  of  apparel  purchased 
on  his  credit,  unless  he  sees  her  wear  the  things 
purchased  without  disapproval. 

Where  the  husband  had  allowed  his  wife  to 
retabi  and  wear  a  silk  gown  which  she  had  pur- 
chased on  his  credit,  he  was  held  liable  there- 
for on  the  ground  of  ratification,  in  Graham  v. 
Schleimer,  28  Misc.  535,  59  N.  Y.  Supp.  689. 

If  a  husband  sees  his  wife  wear  articles  pur- 
chased on  his  credit  without  disapprobation,  he 
thereby  makes  himself  liable  therefor,  as  it  is 
said,  obiter,  in  Wiler  v.  Flegel,  10  W.  N.  C. 
240. 

So,  a  husband  was  held  liable  to  pay  for  bon- 
nets purchased  by  his  wife  on  his  credit  when 
he  knew  that  she  had  them,  and  saw  her  wear 
them  without  expressing  any  disapprobation. 
Ogden  V.  Prentice,  33  Barb.  160. 

And  so,  where  a  husband  permits  his  wife 
to  retain  a  plate  of  mineral  teeth  purchased 
by  her  on  his  credit,  after  the  fact  of  its  pur- 
chase came  to  his  knowledge,  he  will  be  liable 
therefor.  Gllman  v.  Andrus,  28  Vt.  241,  67 
Am.  Dec.  713. 

If  articles  of  Jewelry  are  brought  into  the 
family  with  the  husband's  knowledge,  and  not 
returned,  he  will  be  chargeable  therefor,  accord- 
ing to  Bennett  v.  Chamberlain,  5  Ilarr.  (Del.) 
391. 

A  husband  living  in  the  same  house  with  his 
wife  Is  liable  to  any  extent  for  goods  which 
he  permits  her  to  receive  there,  according  to 
an  arguendo  statement  by  Lord  Ellenborough 
in  Walthman  v.  Wakefield,  1  Campb.  120,  10 
Revised  Rep.  654. 

If  a  husband,  after  he  became  aware  of  pur- 
chases made  by  his  wife  upon  his  credit,  ap- 
proved, either  directly  or  indirectly,  of  her  act, 
he  would  be  bound.  Jones  v.  Gutman,  88  Md. 
355,  41  Atl.  792. 

If  the  husband  saw  and  approved  of  dresses 
which  his  wife  had  purchased,  knowing  that  she 
had  no  funds  of  her  own,  then  the  approval  of 
her  dresses  would  imply  authority  on'  her  part 
to  pledge  his  credit  for  them,  since  otherwise 
she  could  not  obtain  them,  as  the  court  chargC'd 
the  Jury  in  Morgan  v.  Chetwynd,  4  Fost.  &  F. 
451. 

But  the  fact  that  a  wife  lives  with  her  hus- 
band, and  wears   clothes  In  his  prencnce  pur- 
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chased  on  credit,  was  held  in  Bentley  v.  Griffin, 
5  Taunt.  356,  not  to  be  sufficient  to  charge  the 
husband  therefor,  when  the  evidence  showed 
that  she  had  directed  her  servant  to  put  away 
some  of  the  articles  purchased  so  that  the 
husband  mij?ht  not  see  them,  and  that,  in  the 
presence  of  him  and  of  one  of  the  tradesmen, 
she  had  said  that  he  never  paid  her  bills;  she 
always  paid  her  own. 

Undoubtedly  if  a  wife  has  a  separate  Income 
or  a  sufficient  allowance,  the  mere  fact  that  the 
husband  8eea  and  approves  of  articles  does  not 
prove  that  he  has  j^iven  any  authority  to  pledge 
his  credit  for  them,  as  is  said  in  Morgan  v. 
Chetwynd,  4  Kost.  &  F.  451. 

A  subsequent  promise  to  pay  the  bill  will, 
of  course,  bind  the  husband.  Theriott  v. 
Bagioli,  0  Bosw.  578. 

So,  the  promise  of  a  huslMnd  to  pay  for 
articles  of  clothing  purchased  by  his  wife  binds 
him  therefor,  although  he  did  not  know  of  the 
purchase  at  the  lime  it  was  made,  or  that  his 
wife  at  that  time  requested  tlie  tradesmen  to 
refrain  from  calling  upon  her  husband  for  pay- 
ment as  she  wished  to  pay  for  the  goods  her- 
self, accordhig  to  Day  v.  Burnham,  36  Vt.  37. 

And  a  promise  by  the  husband  to  pay  for 
goods  purchased  by  his  wife  on  his  credit,  al- 
though accompanied  by  a  direction  to  sell  her 
no  more  goods,  was  held  to  be  a  ratification  of 
her  purchase,  even  if  she  had  not  previous  au- 
thority from  him  to  make  it,  in  Conrad  v.  Ab- 
bott, 132  Mass.  330. 

A  husband  who  objected  to  the  employment 
of  a  physician  for  his  sick  wife,  whereupon  a 
son  volunteered  to  assume  the  responsibility  for 
payment,  but  who,  when  the  physician  came, 
made  no  objections,  aud  gave  no  notice  of  his 
refusal  to  become  liable,  was  held  liable  for  the 
services  rendered,  for  the  reasin  that  his  silence 
in  the  presence  of  the  physician  was  equivalent 
to  an  acknowledgment  of  his  liability  as  head  of 
the  family.     Cothrau  v.  I^e,  24  Ala.  380. 

The  fact  that  a  husband  subsequently  sells 
Home  of  the  goods  purchased  by  his  wife  on 
credit,  and  takes  the  money,  is  material,  al- 
though not  ccncluRive,  evidence  as  to  his  lia- 
bility for  them,  when  it  appears  that  his  wife 
has  a  separate  allowance.  Freestone  v.  Butcher 
a  Car.  &  v.  643. 

Whether  there  waK  subsequent  approval  upon 
the  husband's  part  is  a  question  for  the  Jury. 
Jones  V.  Gutman,  88  Md.  855,  41  Ati.  792. 

IX.  W/ien  husband  is  an  infant. 

The  fact  that  a  husband  is  an  infant  makes 
no  diflTerence  in  his  liability. 

If  he  neglects  to  provide  necessaries  conveni- 
ent and  suitable  to  their  station  in  life  the  wife 
may  make  the  purchases,  and  though  he  dis- 
sent he  shall,  nevertheless,  be  liable  for  them  ; 
his  assent  will  be  presumed  from  the  circum- 
stance of  cohabitation.  Dunbar  v.  Meyer,  43 
Miss.  670. 

In  some  instances,  however,  the  liability  of 
an  infant  huBl>and  is  placed  upon  the  ground 
that  a  contract  made  by  his  wife  for  neces- 
saries is  the  same  as  though  made  by  himself, 
and  therefore,  being  for  necessaries,  it  cannot 
be  avoided  by  him. 

Thus,  an  infant  is  regarded  as  liable  for  nee- 
«saarle8  furnished  his  wife,  on  the  ground  that 
It  Is  the  same  as  though  they  were  furnished 
to  himself,  and,  being  a  contract  for  neces- 
saries, cannot  be  avoided  by  him  on  account  of 
bis  minority,  according  to  an  arguendo  state- 
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ment  in  Chappie  v.  Cooper,  13  Mees.  &  W.  252, 
13  L.  J.  Exch.  N.  S.  286. 

So,  necessaries  for  an  infant's  wife  are  nec- 
essaries for  him.  Turner  v.  Trisby,  1  Strange, 
168. 

An  infant  is  liable  for  necessaries  furnished 
his  family  on  the  ground  that,  although  infants 
are  not  liable  for  contracts  in  general,  made 
by  them,  they  are  liable  for  contracts  which  they 
make  from  necessity.  Cantlne  v.  Phillips,  5 
Harr.  (Del.)  428. 

X.  Money  loaned  wife  to  purchase  necessarten. 

There  is  a  decided  reluctance  to  permit  a  re- 
covery in  law  against  a  husl>and  on  accoimt  of 
money  borrowed  by  hla  wife  for  the  avowed  pur- 
pose of  procuring  necessaries. 

A  husband  was  held  not  liable  for  money 
loaned  his  wife  with  which  to  buy  necessaries, 
on  the>ground  that  it  might  be  misapplied,  in 
Marshall  v.  Perkins,  20  U.  I.  34,  78  Am.  St. 
Uep.  841.  37  Ati.  301. 

The  statement  of  plaintiff's  claim  must  set 
forth  specifically  what  the  necessaries  wore 
which  were  procured  by  the  wife  with  the  money 
loaned.     Donahue  v.  Tobin,  11  Pa.  Co.  Ct.  496. 

The  rule  tliat  a  husband  may  be  charged  for 
necessaries  furnished  his  wife  does  not  apply 
to  a  case  where  money  is  loaned  her,  as,  in  the 
absence  of  proof  that  the  husband  knew  of  or 
assented  to  the  loan,  it  will  not  be  presumed 
that  he  assumed  responsibility  for  anything 
other  than  what  he  might  have  reasonably  ex- 
pected that  the  tradesman  would  furnish  in  the 
ordinary  course  of  his  trade.  Schwarting  v. 
Bisland,  4  Misc.  534,  24  N.  Y.  Supp.  700. 

So,  a  husband  was  held  not  liable  for  money 
loaned  his  wife,  although  she  expended  it  In 
the  payment  of  debts  for  necessaries  for  which 
he  would  have  been  liable,  and  for  her  passage 
In  going  to  him  according  to  his  direction  ;  but 
the  court  was  of  the  opinion  that  the  money 
must  be  considered  to  have  been  advanced  as 
a  loan  to  the  wife  personally,  notwithstanding 
the  use  to  which  she  put  it.  Knox  v.  Bu.shell, 
3  C.  B.  N.  S.  334. 

It  is  a  question  of  fact  for  the  Jury  whether 
advances  made  to  a  wife  were  made  on  account 
of  her  necessities,  and  under  such  circumstances 
that  the  same  should  1)e  chargeable  to  the  hus- 
band. Wells  V.  Lachenmeyer,  2  How.  Pr.  N.  S. 
252. 

If,  however,  the  money,  or  articles  purchased 
with  it,  came  in  any  way  to  his  use,  he  may  be 
held. 

Thus,  in  Jenkins,  4,  where  !t  appeared  that 
a  wife  received  money  on  her  husband's  credit 
which  came  "to  the  use  of  her  husband  in  a 
convenient  or  necessary  way,  although  the 
husband  did  not  c.  mmand  it,  or  consent  after- 
wards, he  is  liable  to  this  debt." 

So,  a  huslMind  is  not  chargeable  for  money 
borrowed  by  his  wife  to  redeem  clothes  which 
she  had  pawned,  unless  he  consents  thereto,  or 
unless  the  money  received  from  pawning  the 
goods  came  to  his  use.  Anonymous,  2  Show. 
283. 

While,  as  above  sliown,  the  authorities  are 
not  in  favor  of  a  recovery  at  law  against  the 
husband,  there  is  some  authority  that  be  may 
be  charged  in  equity. 

Thus,  money  borrowed  by  the  wife  and  used 
by  her  for  the  purpose  of  t)eing  cured  from  sick- 
ness, concededly  not  recoverable  at  law  against 
the  husband,  was  held  recoverable  in  equity,  on 
the  theory  that  the  person  loaning  it  stood  in 
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the  place  of  the  person  who  provided  the  necea- 
-sary  medical  attendance  to  the  wife.  Harris 
V.  Lee,  1  P.  Wms.  482,  Free,  in  Ch.  502. 

And,  although  a  wife  agreed  in  writing  not 
to  incur  any  debt  against  her  husband,  he  will 
be  liable  In  equity  to  one  who  lent  her  money 
with  which  she  obtained  necessary  medical  and 
surgical  attendance,  which  he  refused  to  allow 
her,  and  of  which  she  was  in  extreme  need. 
Reed  v.  Crissey,  63  Mo.  App.  184. 

XI.  In  ahaence  of  certainty  as  to  tchom  credit 
was  given. 

If  a  married  woman  living  with  her  husband 
and  children,  and  known  to  the  tradesman, 
purchases  groceries  necessary  for  family  use  on 
credit,  without  expressly  indicating  that  she 
makes  the  purchase  on  her  personal  responsibil- 
ity, it  will.be  presumed,  in  the  absence  of  proof 
to  the  contrary,  that  she  makes  the  purchase  as 
the  agent  of  her  husband,  and  that  he  alone  is 
liable  to  pay  the  bill.  Lindholm  v.  Kane,  02 
Hun.  369,  36  N.  Y.  Supp.  665. 

Ordinarily,  and  in  the  absence  of  an  express 
Intention  on  the  wife's  part  to  assume  the  lia- 
bility for  the  purchases  made,  the  presumption 
of  the  law  is  that  the  husband  is  responsible  for 
All  articles  needed  to  support  his  family.  Strong 
T.  Moul,  22  N.  Y.  S.  R.  762,  4  N.  Y.  Supp.  299. 

The  presumption  is  that  a  married  woman 
who  purchases  groceries  for  the  use  of  the 
family  does  so  as  the  agent  of  her  husband,  in 
the  absence  of  an  agreement  on  her  part  to  be- 
come personally  responsible  for  the  indebted- 
ness. Bradt  v.  Shull,  46  App.  Div.  347,  61  N. 
Y.  Snpp.  484. 

A  morried  woman  living  with  her  husband 
cannot  be  held  liable  for  the  necessaries  of  life 
furnished  her,  unless  she  expressly  agrees  to 
pay  therefor,  and  they  ore  furnished  on  her 
credit ;  the  right  of  recovering,  if  any  exists,  is 
against  the  husband.  Nelson  v.  O'Neal,  11  Ind. 
App.  296,  39  N.  B.  207. 

A  promissory  note  given  by  the  wife  for  fam- 
ily supplies  purchased  by  her  in  the  lifetime  of 
her  husband  and  while  he  was  providing  for  his 
family  is  utterly  without  consideration  and 
void,  it  being  a  promise  to  pay  his  debt,  which 
ahe  was  under  no  legal,  equitable,  or  moral  ob- 
ligation to  pay,  In  the  absence  of  some  special 
agreement  l)etween  the  parties  by  which  they 
are  sold  to  the  wife  for  her  exclusive  use  and 
upon  the  credit  of  her  separate  property.  Smith 
T.  Allen.  1  Lans.  101. 

If  the  evidence  fails  to  disclose  an  Intention 
on  the  part  of  the  wife  to  become  personally 
liable  upon  a  contract  for  a  servant's  services  to 
be  performed  in  the  family  of  the  husband,  it 
will  be  considered  that  the  contract  of  employ- 
ment was  with  the  husband,  and  he  will  be 
held  liable  thereon.  Winkler  v.  Schlager,  64 
Hun,  83,  19  N.  Y.  Supp.  110. 

XII.  Btatuteg. 

In  a  number  of  states  statutes  have  been 
passed  affecting  this  question  generally  or  spe- 
-clflcally. 

In  Georgia  it  Is  declared  by  the  legislature 
that  the  husband  is  bound  to  support  and  main- 
tain his  wife,  and  that  his  consent  shall  be  pre- 
sumed to  her  agency  in  all  purchases  of  neces- 
saries suitable  to  her  condition  and  habits  of 
life,  made  for  the  use  of  nerself  and  family ; 
«nd  that  this  presumption  may  be  rebutted. 

According  to  the  Minnesota  statute,  no  mar- 
ried woman  shall  be  liable  for  any  debts  of  her 
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husband ;  nor  shall  any  married  man  be  liable 
for  any  debts  or  contracts  of  his  wife,  entered 
into  with  her  before  or  during  coverture  except 
for  necessaries  furnished  to  the  wife  after 
marriage,  where  he  would  be  liable  at  common 
law. 

The  statutory  provisions  regulating  the  rights 
and  liabilities  of  married  women  were  held,  in 
Flynn  v.  Messenger,  28  Minn.  208,  41  Am.  Rep. 
■279,  9  N.  W.  759,  not  to  change  the  common- 
law  obligation  of  the  husband  to  support  and 
maintain  his  family,  nor  take  away  from  the 
wife  the  presumption  of  authority  arising  out 
of  the  marital  relation  to  act  in  his  behalf  in 
supplying  the  ordinary  wants  of  his  household ; 
so  that,  if  a  tradesman  dealing  with  a  wife 
knows  that  she  Is  a  married  woman  living  with 
her  husband,  and  her  order  Is  of  a  character  to 
indicate  that  it  is  intended  for  the  benefit  of 
the  family,  the  tradesman  is  bound  to  presume 
that  she  is  acting  for  her  husband,  and  cannot 
hold  her  personally  liable  unless  she  expressly 
agrees  to  become  so.  In  the  case  at  bar  the 
wife  employed  a  seamstress  to  sew  by  the  day, 
for  the  payment  of  which  services  the  action 
was  brought. 

So  in  Wagner  v.  Nagel,  33  Minn.  348,  23  N. 
W.  308,  It  was  held  that  the  common-law  rule 
in  regard  to  the  presumed  authority  of  the 
wife  to  act  for  her  husband  in  ordinary  domes- 
tic matters  is  not  changed  by  the  statutes  re- 
lating to  the  rights  and  liabilities  of  married 
women ;  and  that  it  is  within  the  presumed  au- 
thority of  the  wife  to  act  for  her  husband,  to 
employ  a  servant  for  ordinary  domestic  service 
In  their  family. 

Under  the  Kentucky  statute,  which  provides 
that  the  husband  shall  be  liable  for  necessaries 
furnished  to  the  wife  after  marriage,  a  bus- 
band,  in  Towery  v.  McGaw,  22  Ky.  L.  Rep.  155, 
56  S.  W.  727,  982,  was  held  entitled  to  no 
claim  for  reimbursement  out  of  his  wife's  estate 
for  the  amount  paid  for  medical  attendance  and 
care  of  his  wife  during  her  last   illness. 

In  New  York  it  is  provided  that  a  contract 
made  by  a  married  woman  does  not  bind  her 
husband  or  his  property. 

But  this  provision  has  been  held  not  to  change 
the  common-iaw  liability  of  the  husband  for  nec- 
essaries purchased  by  his  wife,  on  the  ground 
that  In  the  purchase  of  such  articles  she  acts 
as  the  agent  of  her  husband.  Ruhl  v.  Ueintze, 
89  N.  Y.  Supp.  1031. 

And  in  Grandy  v.  Hadcock,  85  App.  Dlv. 
173,  83  N.  Y.  Supp.  90,  an  action  against  a  wife 
for  the  rent  of  a  dwelling  house,  the  court 
states  that  the  common-law  duty  of  a  husband 
to  support  his  family  has  not  been  changed  by 
legislation  relating  to  married  women ;  that 
the  liability  for  necessaries  furnished  to  the 
family  of  a  married  man  is  presumptively  and 
primarily  upon  the  husband,  unless  the  wife, 
by  express  agreement,  charges  herself  person- 
ally with  the  same. 

So,  the  statute  providing  that  a  married  wo- 
man may  make  contracts  and  enjoy  all  the 
rights  in  respect  to  her  property  as  if  she  were 
unmarried  was  held,  in  Graham  v.  Schlelmer,  28 
Misc.  535,  59  N.  Y.  Supp.  689,  not  to  absolve 
the  husband  from  liability  for  such  articles  as 
she  may  purchase  for  herself,  provided  they  are 
suitable  in  quantity  and  quality  to  the  station 
of  the  wife  in  life,  the  means  of  her  husband, 
and  the  manner  in  which  he  permits  her  to 
live. 

And  in  holding  that  a  married  woman  was  not 
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liable,  in  the  absence  of  an  express  intention 
on  her  part  to  become  so,  for  articles  of  cloth- 
Ins  purchased  by  her  on  credit,  it  was  stated 
in  Kegney  v.  Ovens,  18  N.  Y.  S.  R.  482,  2  N.  Y. 
Snpp.  319,  that  the  common-law  rale  that  a 
married  woman  living  with  her  husband  is  pre- 
sumed to  have  authority  from  him  to  order  such 
goods  as  are  ordinarily  required  for  family  use 
is  not  changed  by  the  statute  regulating  the 
rights  and  liabilities  of  married  women ;  and 
that,  if  the  party  dealing  with  the  wife  knows 
that  she  is  a  married  woman'  living  with  her 
husband,  and  the  order  is  of  a  character  to 
indicate  that  it  is  for  the  benefit  of  her  hus- 
band's family,  the  tradesman  is  bound  to  pre- 
sume that  she  is  acting  for  her  husband,  and 
cannot  hold  her  personally  liable  unless  she  ex- 
pressly agrees  to  become  so. 

It  is  said  in  Keller  v.  Phillips.  39  N.  Y.  361, 
arguendo,  that  modern  legislation  in  preserving 
to  the  wife  all  her  own  property  has  taken  away 
some  of  the  ground  upon  which  the  duty  of  the 
husband  was  placed  by  common  law ;  but  that  it 
has  not  yet  gone  so  far  as  to  invest  the  wife 
with  a  discretion  which  the  husband  cannot 
control,  and  enable  her  to  spend  his  money,  or 
involve  him  in  debt,  against  his  will. 

According  to  Cook  v.  Ligon,  54  Miss.  368, 
the  Mississippi  statute  granting  immunity  to 
the  husband  from  the  wife's  debts  contracted 
after  marriage  does  not  relieve  him  from  his 
primary  liability  for  purchases  of  necessary 
household  supplies  made  by  her,  unless  she  con- 
sents  to   herself  become   liable   therefor. 

Other  statutes  regulating  the  rights  of  mar- 
ried women  have  been  held  not  to  interfere  with 
the  common-law  liability  of  the  husband  for 
necessaries  purchased  by  his  wife  on  his  credit. 

Thus,  It  was  held  In  Kooker  v.  Williams,  3 
Pa.  Dist.  R.  446,  that,  although  the  act  of 
1887  provides  that  a  married  woman  shall  be 
capable  of  rendering  herself  liable  upon  any 
contract  for  necessaries  the  same  as  if  she  were 
a  feme  sole,  in  order  to  bind  her  separate  es- 
tate, even  under  this  statute,  it  must  be  shown, 
as  heretofore,  that  she  acted  in  her  own  right, 
for  the  reason  that  the  primary  presumption  Is 
that,  when  a  wife  obtains  necessaries  for  the 
family  of  the  husband  and  herself,  that  she  is 
acting  as  his  messenger  or  agent,  as  on  him  lies 
the  primary  duty  of  furnishing  and  paying  for 
them. 

And  in  Moore  v.  Copley,  165  Pa.  294,  44  Am. 
St.  Rep.  G64,  30  Atl.  829,  an  action  against  a 
married  woman  fur  a  physician's  services 
rendered  to  herself  and  children,  the  court,  in 
reversing  the  Judgment  against  her,  said,  in 
discussing  the  husband's  liability  for  the  debt, 
that,  while  the  power  of  a  husband  over  the 
separate  estate  of  his  wife  has  been  taken  away 
by  statute,  his  liability  for  her  support  and  that 
of  his  children  remains ;  that  he  Is  liable  for 
necessaries  furnished  to  them  whether  with  or 
without  his  knowledge,  his  wife  not  being  liable 
unless  she  expressly  undertakes  to  become  so ; 
and  that  her  undertaking  is  never  presumed, 
but  must  be  shown  affirmatively. 

So,  in  McMillan  v.  Auerback,  7  Ohio  N.  P. 
376,  3  Ohio  S.  &  C.  P.  Dec.  688,  an  action 
against  a  married  woman  living  with  her  hus- 
band for  goods  sold  to  her  for  the  use  of  the 
family,  it  was  held  that  the  common-law  rule 
that  a  married  woman  living  with  her  husband 
is  presumed  to  have  authority  from  him  to  order 
such  goods  as  are  ordtnarfiy  required  for  family 
use  is  not  changed  by  the  statutes  regulating 
65  L.  R.  A. 


the  rights  of  married  women ;  so  that,  when  « 
married  woman  living  with  her  husband  pur- 
chases articles  for  family  use,  she  is  not  per- 
sonally liable,  unless  she  expressly  agrees  to 
become  so. 

The  statutes  enacted  in  regard  to  the  rights 
and  liabilities  of  married  women  do  not  change 
the  peculiar  incidents  of  the  marital  relation 
so  as  to  bind  the  wife  for  the  price  of  neces- 
saries purchased  by  her,  unless  she  voluntarily 
assumes  a  personal  responsibility.  Wilson  v. 
Herbert,  41  N.  J.  L.  454,  32  Am.  Rep.  243. 

Notwithatanding  the  changes  wrought  by- 
statute  in  regard  to  a  wife's  separate  property, 
the  rule  is  not  changed  as  to  the  primary  duty 
of  the  husband  to  provide  for  the  support  of  his 
family.  Hentze  v.  MarjenhofT,  42  S.  C.  427,. 
20  S.  E.  278. 

The  court  stales,  arguendo,  in  Christmas  v. 
Smith,  10  Tex.  123,  that  under  laws  where  the 
husband  has  the  active  administration  and 
disposition  of  all  community  property,  and  is  in 
receipt  of  the  proceeds  of  the  separate  property 
of  the  wife,  it  Is  reasonable  that  he  should  at 
least  be  primarily  liable  for  all  charges  incurred 
during  the  marriage  for  necessaries  for  his  wife 
and  children,  provided  the  proceeds  of  such 
property  In  his  hands  are  sufficient  for  the  dis- 
charge  of  such  expenses. 

In  California,  Montana,  Nevada,  North  Da- 
kota, Ohio,  and  Oklahoma  acts  have  been  passed 
to  the  edect  that,  if  the  husband  neglects  to 
make  adequate  provision  for  the  support  of  his 
wife,  any  other  person  may  in  good  faith  sup- 
ply her  with  the  articles  necessary  for  her  sup- 
port, and  recover  the  reasonable  value  thereof 
from  the  husband,  unless  it  appears  that  the 
wife  has  abandoned  the  husband  without  cause. 

In  Colorado,  Illinois,  Iowa,  Oregon,  Utah, 
and  Washington  it  has  been  provided  that  the 
expenses  of  the  family  are  chargeable  upon  the 
\  property  of  both  husband  and  wife,  or  of  either 
!  of  them,  and,  In  relation  thereto,  they  may  be 
sued  Jointly  or  separately.  In  Alabama  and 
Pennsylvania  suit  is  brought  against  both 
husband  and  wife ;  but  the  husband's  property- 
must  be  first  exhausted  before  execution  may  be 
had  against  the  wife.  And  in  Arizona  execution 
Is  levied,  first,  upon  the  common  property,  sec- 
ond upon  the  separate  property  of  the  husband, 
third,  upon  the  separate  property  of  the  wife. 
And  In  Nebraska  the  wife  Is  surety  only  for  her 
husband  for  the  payment  of  necessaries.  Her 
separate  estate  Is  not  chargeable  until  execu- 
tion therefor  against  the  husband  is  returned 
unsatisfied. 

Under  the  Illinois  statute  providing  that  the 
expenses  of  the  family  shall  be  chargeable  upon 
the  property  of  both  husband  and  wife,  or  either 
of  them,  etc.,  where  parties  were  living  togeth- 
er as  husband  and  wife  the  reputed  husband 
was  held  liable  for  groceries  purchased,  al- 
though they  were  purchased  by  the  reputed  wife, 
in  Hoyie  v.  Warfleld,  28  111.  App.  628.  The  de- 
cision in  this  case  was  followed  in  Warrington 
V.  Anable,  84  111.  App.  593,  to  the  effect  that 
where  husband  and  wife  are  living  together  the 
husband  Is  liable  for  the  family  expenses,  al- 
though g<¥>ds  may  have  been  ordered  by  the 
wife  alone. 

In  Gaffleld  v.  Scott,  40  111.  App.  380,  the  com- 
mon-law  doctrine   of   the   agency   of   the   wife 
binding  the  husband  in  ordinary  domestic  mat- 
ters is  declared  to  have  become  unimportant  in 
!  Illinois  on  account  of  the  statute  making  both 
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husband  and  wife  responsible  for  family  ex- 
penses. 

But  in  Hudson  v.  Stiolem,  65  Ilf.  App.  61.  the 
statute  Is  declared  not  to  change  the  liability 
of  the  husband,  except  that  he  may  be  held 
jointly  with  the  wife  for  family  expenses ;  but 
that,  when  he  is  sued  with  her.  It  must  be 
shown  that  the  cause  of  action  is  within  the 
statute ;  if  it  is  not  he  may  be  liable  separately, 
but  cannot  be  held  liable  jointly  with  her ;  the 
statute  merely  imposes  a  liability  upon  the  wife 
by  which  she  may  be  held  severally  or  jointly 
with  her  husband,  who  otherwise  would,  alone, 
be  responsible. 

The  Iowa  statute  providing  that  the  ex- 
penses of  the  family  are  chargeable  upon  the 
property  of  both  husband  and  wife,  or  either  of 
them,  and  in  relation  thereto  they  may  be  sued 
jointly  or  severally,  was  declared  in  Devendorf 
T.  Emerson,  66  Iowa,  698,  24  N.  W.  515,  to  have 
evidently  been  enacted  for  the  purpose  of  sub- 
jecting the  property  and  means  of  both  hus- 
band and  wife  to  the  support  of  the  family  so 
far  as  necessary  for  that  purpose,  so  that  they 
cannot,  by  each  holding  family  property,  or  by 
transferring  it  from  one  to  the  other,  avoid  the 
payment  of  debts  contracted  by  either  for  fam- 
ily expenses ;  and  the  court  remarks  that  such 
a  provision  of  the  law  is  a  just  and  reasonable 
one,  serving  to  protect  the  tradesman  who  in 
good  faith  furnishes  goods  for  family  use,  and 
authorizing  him  to  look  either  to  the  husband 
or  wife  for  payment,  without  any  investigation 
as  to  which  of  them  is  the  owner  of  the  family 
property.  In  this  case  it  was  contended  that  a 
husband  who,  in  writing,  had  forbidden  a 
tradesman  to  sell  goods  to  his  wife  on  credit 
was,  nevertheless,  liable  under  the  statute  for 
goods  subsequently  so  purchased  by  her,  al- 
though it  did  not  appear  that  he  failed  other- 
wise to  furnish  the  necessary  supplies ;  but  the 
court,  in  refusing  to  hold  the  husband  liable, 
said  that  there  was  no  statute  in  the  state  which 
denied  the  husband  the  right  to  make  the  neces- 
sary purchases  of  such  persons  as  he  saw  fit, 
and  that  the  statute  in  question  demanded  no 
such  construction  as  would  empower  a  trades- 
man to  promote  and  aggravate  disagreements 
between  husband  and  wife. 

According  to  O'Connor  v.'  Chamberlain,  59 
Ala.  431,   the  statute  in  Alabama  declaring  a 


liability  upon  the  separate  estate  of  a  married: 
woman  for  articles  of  comfort  and  support  of 
the  household  and  for  the  tuition  of  the  chil- 
dren of  the  wife,  suitable  to  the  degree  and 
conditions  in  life  of  the  family,  and  for  which 
the  husband  would  be  responsible  at  common 
law,  to  be  enforced  by  action  at  law  against 
the  husband,  or  husband  and  wife  jointly,  with 
execution  taken  out  against  the  husband  and 
returned  unsatisfied  before  proceeding  against 
the  wife,  requires  a  fixing  of  the  liability  of  the 
husband  according  to  the  common-law  rules 
regulating  his  responsibility  for  the  support  and 
maintenance  of  his  wife,  and  execution  against 
him,  returned  unsatisfied  before  her  separate 
estate,  can  be  proceeded  against  under  the  stat- 
ute. **It  Is  the  common-law  liability  of  the- 
husband  which  Is  to  be  enforced,  and  not  an- 
other new  and  distinct  liability." 

So,  In  Gayle  v.  Marshall,  70  Ala.  522,  it  is 
reiterated  that,  in  order  to  fasten  a  liability 
on  the  wife's  separate  estate  under  the  stat- 
ute, there  must  first  exist  the  common-law  re- 
sponsibility of  the  husband  for  necessaries  sup- 
plied the  wife. 

According  to  Wireman  v.  Ervhi,  8  W.  N.  C. 
237,  under  the  Pennsylvania  act  of  1848  it  must 
be  alleged  that  the  goods  were  ordered  by  the 
wife ;  then  both  husband  and  wife  must  be  sued, 
as  the  husband  is  liable  for  necessaries  ordered 
by  the  wife,  inasmuch  as  the  law  implies  that 
she  bought  as  his  agent,  and  he  has  the  right 
to  plead  and  answer  the  demand. 

And  In  Markley  v.  Wartman,  9  Phlla.  236, 
notwithstanding  the  wife  had  been  decreed  a 
feme-sole  trader,  this  was  held  not  to  relieve  the 
husband  from  his  liability  for  necessaries  fur- 
nished his  wife  for  the  support  of  the  family, 
under  the  statute  providing  that  for  such  debts 
the  creditor  may  sue  both  husband  and  wife; 
and,  after  exhausting  the  husband's  estate,  he 
may  have  execution  of  the  wife's. 

It  was  held,  Incidentally,  in  Noreen  v.  Han- 
sen, 64  Neb.  858,  90  N.  W.  937,  that,  under  the 
Nebraska  statute,  the  liability  of  a  wife  for 
necessaries  furnished  to  her  family  Is  second- 
ary ;  that  she  Is  a  surety  for  her  husband,  and 
that  the  cause  of  action  does  not  arise  against 
her  until  an  execution  based  upon  the  judg- 
ment against  her  huflsbaud  has  been  returned 
unsatisfied.  M.  M.  M. 
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1.    A    railroad   company   may  be   found 
neffliffeut  in    permitting    the    emission    of 


Note. — For  a  case  in  this  series  holding  that 
where,  by  the  negligent  blowing  off  of  a  gas 
w^ell,  a  teamster's  horses  become  frightened, 
and,  in  attempting  to  control  them,  a  line 
breaks,  and  he  is  injured,  the  proximate  cause 
of  the  injurv  is  the  blowing  off  of  the  well,  see 
Snyder  v.  Philadelphia  Co.  63  L.  R.  A.  896. 

As  to  liability  of  railroad  company  generally 
t)5  L.  R.  A. 


steam  from  an  engine  in  the  highway  at  a 
railroad  crossing  at  a  time  when  a  traveler 
Is  attempting  to  drive  a  horse  across  the 
track.  If  the  one  In  charge  of  the  engine 
could  foresee  and  prevent  such  emission. 
.  Tbat  an  Injnry  to  one  attemptlngr  to 
drive  a  horse  across  a  railroad 
track  Tvoald  not  fa.aTe  happened  but 
for  the  unsnapptng  of  a  line  does  not  relieve 
the  railroad  company  from  liability  for  the 


for  frightening  horses  by  escape  of  steam  or 
blowing  of  whistle,  see  also,  in  this  series. 
Sellick  V.  Lake  Shore  &  M.  S.  R.  Co.  18  L.  R. 
A.  154;  Blttle  v.  Camden  &  A.  R.  Co.  23  L. 
R.  A.  283 ;  Omaha  &  R.  Valley  R.  Co.  v.  Clarke. 
23  L.  R.  A.  504 ;  Mitchell  v.  Nashville,  C.  &  St. 
L.  R.  Co.  40  L.  R.  A.  426 ;  and  Kentucky  &  I. 
Bridge  Co.  v.  Montgomery,  57  L.  R.  A.  781. 
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Injury,  if  the  horse  wag  frightened  by  de- 
fendant's negligence,  and  the  unsnapplng  of 
the  line  was  caused  by  its  rearing  because  of 
the  fright. 

9.  The  mere  fact  that  an  engine  is 
withlu  the  limits  of  the  higrhT«'ay 
more  than  live  minutes  does  not  make  its 
presence  wrongful,  so  as  to  charge  its  owner 
with  resp(jnsil>ility  for  injuries  caused  by 
steam  emitted  from  it.  regardless  of  the  ques- 
tion of  negligence,  if  it  does  not  obstruct  the 
highway,  under  a  statute  forbidding  the  ob- 
struction of  any  street  or  highway  by  cars 
or  trains  for  more  than  Ave  minutes  at  any 
one  time. 

A.  A  railroad  eompany  does  not,  by  oh- 
stmctinnr  a  hiKh\Tay  -wltU  an  enarine 
contrary  to  the  provisions  of  the  statute, 
become  liable  for  injuries  to  persons  at- 
tempting to  use  the  highway,  which  are 
caused  by  the  emission  of  steam  from  the 
engine,  if  such  emission  docs  not  result  from 
its  negligence,  or  have  any  relation  to  its 
wrongful  act. 

4S.  Nearliirence  ^-111  prevent  one  injured 
vv'hlle  attcmptlnif  to  drive  over  a 
eroMsinip  obstructed  by  an  engine  from 
holding  the  railroad  company  liable  for  the 
accident,  although  his  act  was  not  foolhardy. 

^.  The  assnmptlon  of  facts  by  connsel 
in  argument  to  the  jury,  which  are  not  in 
evidence,  is  improper. 

T.  Counsel  mast  not,  in  argrnment,  at- 
tempt to  convey  to  the  Jury  suggestions 
as  to  what  imprecision  excluded  evidence 
would  have  made  upon  them. 

(April  19,  1904.) 

ERROR  to  the  Circuit  Court  for  Berrien 
County  to  review  a  judgment  in  favor 
■of  plaintiff  in  an  action  brought  to  recover 
damages  for  personal  injuries  alleged  to 
have  been  caused  by  defendant's  negligence. 
Reversed, 

The  facts  are  stated  in  the  opinion. 

Mr,  Victor  M.  Gore,  with  Mr,  Freder- 
ick W.  Stevens,  for  plaintiff  in  error: 

The  defendant  is  not  liable  for  frightening 
horses  by  noises  necessarily  incident  to  the 
operation  of  its  engines  and  cars;  and,  be- 
fore a  recovery  can  be  permitted,  the  plain- 
tiff must  prove  that  the  volume  of  steam 
and  the  noise  were  unusual  and  unneces- 
sary. 

Scaggs  v.  Delaware  d  H.  Canal  Co,  146 
N.  Y.  201,  39  N.  E.  716;  Duvall  v.  Balti- 
more <£-  O.  R.  Co.  73  Md.  516,  21  Atl.  496; 
Philadelphia,  \V,  <£•  B.  R,  Co,  v.  Burkhardt, 
S3  Md.  616,  34  Atl.  1010;  Riley  v.  A>u? 
York,  P,  d  N,  R.  Co,  90  Md.  63,  44  Atl. 
•994;  Louisville,  X.  A.  d  C.  R.  Co.  v. 
Schmidt,  134  Ind.  10,  33  N.  E.  777;  Whitney 
V.  Maine  C.  R.  Co.  69  Me.  208;  Abbot  v. 
Kalbus,  74  Wis.  504,  43  N.  W.  367 ;  Cahoon 
V.  Chicago  d  N.  W.  R.  Co.  85  Wis.  570,  55 
N.  W.  900;  Omaha  d  R.  Valley  R,  Co,  v. 
Clark,  35  Neb.  867,  23  L.  R.  A.  504,  63  N. 
W.  970 ;  Wilson  v.  New  York  C.  d  H,  R.  R. 
Co.  41  App.  Div.  36.  58  N.  Y.  Supp.  617. 
4\o  L.  R.  A. 


The  proximate  cause  of  the  accident  was 
the  fact  of  the  right  line  becoming  unfas- 
tened from  the  bridle. 

Louisville  Mut,  Ins,  Co,  v.  Tweed,  7  Wall. 
44,  19  L.  ed.  65;  Lewis  v.  Flint  d  P.  M,  R, 
Co.  54  Mich.  65,  62  Am.  Rep.  790,  19  N.  W. 
744;  Daniels  v.  Ballantine,  23  Ohio  St.  632, 
13  Am.  Rep.  264 ;  McClary  v.  Sioux  City  d 
P.  R.  Co,  3  Neb.  44,  19  Am.  Rep.  631 ;  Beall 
V.  Athens  Ttcp,  81  Mich.  636,  45  N.  W.  1014; 
Bartlett  v.  Boston  Gaslight  Co,  117  Mass. 
533,  19  Am.  Rep.  421;  Morrison  v.  Davis, 
20  Pa.  171,  67  Am.  Dec.  695;  Tutein  v.  Hur- 
ley, 98  Mass.  211,  93  Am.  Dec.  154;  Marble 
V.  Worcester,  4  Gray,  395;  Campbell  v. 
Stillwater,  32  Minn.  308,  60  Am.  Rep.  569, 
20  N.  W.  320;  Pennsylvania  Co.  v.  Whit- 
lock,  99  Ind.  16,  50  Am.  Rep.  73;  Potcers 
V.  Thayer  Lumber  Co.  92  Mich.  533,  52  N. 
W.  937;  Louisville  d  N,  R.  Co.  v.  Kelsey, 
89  Ala.  287,  7  So.  648;  Scheffer  v.  Washing- 
ton City,  V.  M,  d  Q,  8.  R,  Co.  105  U.  S. 
249,  26  L.  ed.  1070. 

The  burden  is  upon  the  plaintiff  to  show 
some  negligent  act  or  negligent  omission  of 
the  defendant,  resulting  in  his  injury. 

The  escapement  of  steam  from  the  safety 
valve  was  not  "an  essential  link  in  the 
chain  of  causation."  The  accident  to  the 
line  was  an  intervening  event,  not  to  be  an- 
ticipated in  the  natural  and  ordinary  course 
of  events. 

Sliearm.  &  Redf.  Neg.  5th  ed.  §  32. 

The  unsnapping  of  the  line  from  the  bridle 
is  an  accident  pure  and  simple,  for  which 
the  defendant  is  not  to  blame. 

Grand  Rapids  d  I,  R.  Co,  v,  Judson,  34 
Mich.  506;  Quincy  Min.  Co.  v.  Kitts,  42 
Mich.  40,  3  N.  W.  240;  Marquette,  H.  d  0. 
R.  Co.  V.  Kirkwood,  45  Mich.  51,  40  Am. 
Rep.  453,  7  N.  W.  209;  Broum  v.  Congress 
d  B.  Street  R.  Co.  49  Mich.  153,  13  N.  W. 
494;  Mitchell  v.  Chicago  d  G.  T,  R.  Co,  51 
Mich.  236,  38  Am.  Rep.  566,  16  N.  W.  388 ; 
FJarly  v.  Lake  Shore  d  M.  S.  R.  Co.  66 
Mich.  349,  33  N.  W.  813;  Werhowlsky  v.  Ft. 
Wayne  d  E,  R.  Co.  86  Mich.  236,  24  Am. 
St.  Rep.  120,  48  N.  W.  1097;  Toomey  v. 
Eureka  Iron  d  Steel  Works,  89  Mich.  249, 
50  N.  W.  850;  Robinson  v.  Charles  Wright 
d  Co,  94  Mich.  283,  53  N.  W.  938;  Redmond 
V.  Delta  Lumber  Co.  96  Mich.  545,  66  N.  W. 
1004:  Guilloz  v.  Ft.  Wayne  d  B.  I,  R.  Co. 
108  Mich.  41.  65  N.  W.  666;  Voigt  v.  Mich- 
igan Peninsular  Car.  Co.  112  Mich.  504,  70 
N.  W.  1103;  Lewis  v.  Flint  d  P.  M.  R.  Co, 
54  Mich.  55,  52  Am.  Rep.  790,  19  N.  W.  744. 

Mr,  James  0*Hara,  for  defendant  in 
error : 

The  statutes  of  this  state  prohibit  the  ob- 
struction of  public  streets  by  cars  or  trains 
for  more  than  five  minutes  at  any  one  time. 

Comp.  Laws  1897,  §  6234,  subdiv.  6. 

This  engine  being  in  the  highway,  great 
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precaution  should  have  been  taken  by  the 
engineer  to  avoid  the  escape  of  steam,  and 
the  frightening  of  horses  caused  thereby. 
He  did  nothing  of  the  kind.  If,  for  purposes 
of  sport,  he  caused  this  steam  to  escape, 
then  the  company  is  liable  for  any  injury 
caused  thereby. 

Nashville  rf  C.  R.  Co.  v.  Stamea,  9 
Heisk.  52,  24  Am.  Rep.  296;  Chicago,  B.  d 
•g.  R.  Co.  V.  Dickson,  63  111.  151,  14  Am. 
Rep.  114;  Toledo,  W.  d  W.  R.  Co.  v.  Har- 
mon, 47  111.  298,  95  Am.  Dec.  489 ;  7  Am.  & 
Eng.  Enc.  Law,  2d  ed.  p.  826 ;  20  Am.  &  Eng. 
Enc.  Law,  2d  ed.  p.  169 ;  Wachsmuth  v.  Mer- 
chants* Nat.  Bank,  96  Mich.  426,  21  L.  R.  A. 
278,  56  X.  W.  9;  Lucas  v.  Michigan  C.  R. 
•Co.  98  Mich.  1,  39  Am.  St.  Rep.  617,  56  N. 
W.  1039;  Redson  v.  Michigan  C.  R.  Co.  120 
Mich.  671,  79  N.  W.  939;  Texas  <£  P.  R.  Co, 
^.  Scoville,  27  L.  R.  A.  179,  10  C.  C.  A. 
479,  23  U.  S.  App.  506,  62  Fed.  730;  Gal- 
veston, H.  d  8.  A.  R.  Co.  V.  Zantzinger,  93 
Tex.  64,  47  L.  R.  A.  282,  77  Am.  St.  Rep. 
829,  53  S.  W.  379;  Mechem,  Agency,  §§  740, 
741;  Nelson  Business  College  Co.  v.  Lloyd, 
60  Ohio  St.  448,  46  L.  R.  A.  314,  71  Am. 
St.  Rep.  729,  64  N.  E.  471;  Pierce  v.  North 
Carolina  R.  Co,  124  N.  C.  83,  44  L.  R.  A. 
516,  32  S.  E.  399;  2  Thomp.  Neg.  §  1910; 
Baltimore  Consol.  R.  Co.  v.  Pierce,  89  Md. 
495,  45  L.  R.  A.  527,  43  Atl.  940;  Ajidretcs 
V.  Mason  City  &  Ft.  D.  R.  Co.  77  Iowa, 
669,  42  N.  W.  513;  Pittsburgh,  C.  &  8t.  L. 
R,  Co.  V.  Shields,  47  Ohio  St.  387,  8  L.  R.  A. 
464,  21  Am.  St.  Rep.  840,  24  N.  E.  658; 
Dorsey  v.  Kansas  City,  P.  d  G,  R.  Co.  104  La. 
478,  52  L.  R.  A.  92,  29  So.  177;  Gates  v. 
Metropolitan  Street  R,  Co.  168  Mo.  535,  68 
L.  R.  A.  447,  08  S.  W.  906;  Alsever  v. 
Minneapolis  d  St.  L.  R.  Co.  115  Iowa,  338, 
m  L.  R.  A.  748,  88  N.  W.  841. 

Unnecessarily  standing  in  the  highway  as 
lie  was,  and  knowing,  as  he  did,  that  steam 
<would  escape  through  this  pop  valve  when 
the  pressure  reached  140  pounds,  and  know- 
ing that  he  could  reduce  the  pressure  in  the 
manner  aforesaid,  and  that  an  explosion  of 
steam  through  this  valve  when' the  engine 
was  on  the  highway  would  scare  horses  of 
ordinary  gentleness,  and  that  Hinchman  was 
about  to  cross, — it  became  and  was  the 
-engineer's  duty  to  have  done  something  to 
prevent  an  escape  of  steam,  or  at  least  to 
have  warned  the  plaintiff  of  the  danger. 

Preshy  v.  Grand  Trunk  R.  Co.  66  N.  H. 
•615,  22  Atl.  554;  Louisville,  N,  A.  d  C.  R. 
Co.  V.  Schmidt,  147  Ind.  638,  46  N.  E.  344; 
Kalhus  V.  Abbot,  77  Wis.  621,  46  N.  W. 
«10. 

If  the  steam  escaped  because  of  the  wil- 
-ful  and  wanton  act  of  the  engineer,  then  it 
matters  not  whether  plaintiff  was  in  the 
exercise  of  due  care  or  not. 

7  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  443; 
65  L.  R.  A. 


Indianapolis  Union  R.  Co.  v.  Boettcher,  131 
Ind.  82,  28  N.  E.  551;  Bouwmeesterv.  Grand 
Rapids  d  I.  R.  Co.  63  Mich.  657,  30  N.  W. 
337;  Baitishill  v.  Humphreys,  64  Mich.  514, 
38  N.  W.  581 ;  Pennsylvania  Co.  v.  Sinclair, 
62  Ind.  301,  30  Am.  Rep.  185. 

The  proximate  cause  of  the  injury  was  the 
negligence  of  the  defendant  in  permitting 
steam  to  escape,  which  frightened  the  hor^e. 

Phillips  V.  New  York  C.  d  H.  R.  R.  Co.  127 
N.  Y.  657,  27  N.  E.  978;  Putman  v.  New 
York  C.  d  H.  R.  R.  Co.  47  Hun,  439 ;  Patchen 
V.  Walton,  17  App.  Div.  158,  45  N.  Y.  Supp. 
145;  Selleck  v.  Lake  Shore  d  M.  S.  R.  Co. 
93  Mich.  375,  18  L.  R.  A.  154,  63  N.  W. 
556;  Needham  v.  King,  95  Mich.  303,  54 
N.  W.  891 ;  Simons  v.  Casco  Twp.  105  Mich. 
588,  63  N.  W.  500;  White  v.  Riley  Tap. 
113  Mich.  295,  71  N.  W.  502;  21  Am.  & 
Eng.  Enc.  Law,  2d  ed.  p.  495. 

Carpenter,  J.,  delivered  the  opinion  of 
the  court: 

Plaintiff  brings  this  suit  to  recover  com- 
pensation for  personal  injuries.  He  recov- 
ered a  verdict  and  judgment  in  the  court  be- 
low. His  claim,  as  appears  from  his  testi- 
mony, may  be  stated  as  follows:  On  the 
afternoon  of  September  24,  1900,  he  was 
traveling  with  his  wife  in  a  carriage  on  a 
highway  which  crossed  defendant's  road. 
When  he  reached  this  crossing  he  found  it 
obstructed  by  one  of  defendant's  engines. 
Ue  waited  about  ten  minutes,  and  then  asked ' 
the  engineer  to  move.  The  engineer  replied, 
"We  don't  have  to,"  but  subsequently  he 
moved  the  engine,  not  from  the  highway,  but 
so  that  its  nearest  point  (the  tender)  was 
"something  over  10  feet"  distant  from  the 
plank  crossing.  Plaintiff  told  the  engineer 
that  he  was  still  in  the  road,  but  the  en- 
gineer replied,  with  an  oath,  "Why  don't 
you  cross?"  Plaintiff  then  attempted  to 
cross,  but  just  as  he  got  "to  the  edge  of  the 
planking,"  steam  was  emitted  from  the  en- 
gine, the  horse  threw  up  his  head  and 
reared,  "the  right  line  unsnapped,"  and 
plaintiff  jumped,  and  caught  the  bridle  of 
his  horse,  the  horse  spun' around  and  threw 
him,  and  he  was  injured.  The  evidence  of 
the  plaintiff  did  not  indicate  with  any  cer- 
tainty just  what  caused  the  emission  of  the 
steam,  and  defendant's  engineer  testified  pos- 
itively that  he  did  no  act  to  occasion  its 
emission.  It  also  appeared  that  there  was 
an  automatic  safety  valve,  through  which 
the  steam  which  frightened  plaintiff's  horse 
might  have  been  emitted. 

It  is  the  contention  of  the  defendant  that 
we  are  bound  to  assume  that  the  emission  of 
the  steam  was  through  the  automatic  safety 
valve,  and  numerous  authorities  are  cited  to 
the  proposition  that  such  emission  is  not 
negligence.     There     was     testimony     from 
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"which  the  jury  might  have  inferred  that, 
though  the  steam  was  emitted  from  the  au- 
tomatic safety  valve,  its  emission  could  have 
been  prevented  by  appliances  under  control 
of  defendant's  engineer,  and  that  defendant's 
engineer  could  have  foreseen  this  emission, 
and  have  provided  against  the  consequences 
by  nioving  his  engine  farther  from  the  cross- 
ing. From  this  evidence,  we  think  that  the 
jury  might  infer  negligence. 

It  is  contended  that  the  proximate  cause 
of  plaintiff's  injury  was  the  fact  that  this 
line  became  unfastened,  and  not  the  negli- 
gent emission  of  the  steam.  It  is  not  con- 
tended that  the  line  became  unfastened  in 
consequence  of  plaintiff's  negligence.  The 
verdict  of  the  jury  negatives  any  such  claim. 
But  as  plaintiff  testifies  that  he  would  not 
have  been  injured  "if  that  line  had  not  come 
unsnapped,"  it  is  contended  that  the  unsnap- 
ping  of  the  line  is  the  sole  proximate  cause 
of  his  injury.  Defendant's  argument  as- 
sumes that  the  un snapping  of  the  line  was 
not  a  result  of  its  negligence.  If  it  was, 
then,  on  principle  and  authority,  such  un- 
snapping  would  not  lessen  its  liability.  Mc- 
Keller  v.  Monitor  Twp,  78  Mich.,  at  page 
488,  44  N.  W.  412;  Putman  v.  New  York  C. 
<€  H,  R.  R.  Co.  47  Hun,  439.  We  are  unable 
to  agree  with  defendant  in  the  proposition 
that  we  are  bound  to  assume  that  this  un- 
snapping  did  not  result  from  its  negligence. 
According  to  the  testimony  of  the  plaintiff, 
he  had  been  able  to  control  his  horse  for  ten 
minutes  by  the  use  of  this  line.  When  the 
steam  was  emitted,  the  horse  threw  his  head 
up,  and  the  line  unsnapped.  We  are  unable 
to  see  why  a  jury  could  not  infer  from  this 
evidence  that  defendant's  negligence,  by 
frightening  the  horse,  caused  the  line  to  un- 
snap.  But  assuming  that  neither  plaintiff's 
negligence  nor  defendant's  negligence  caused 
the  line  to  unsnap,  we  cannot  agree  with  de- 
fendant that  the  unsnapping  of  the  line 
thereby  became  the  sole  cause  of  plaintiff's 
injury,  and  consequently  relieved  defendant 
from  all  liability.  Because  the  line  un- 
snapped, plaintiff  jumped  from  his  buggy 
and  seized  his  horse  by  its  bridle,  and  the 
horse  spun  him  around  and  threw  him,  not 
merely  because  the  line  was  unsnapped,  but 
because  the  horse  was  still  frightened,  as  a 
result  of  defendant  s  negligence.  We  think 
we  go  quite  as  far  as  we  are  warranted  in 
holding,  under  this  hypothesis,  that  plain- 
tiff's injury  resulted  from  two  causes,  viz., 
the  unsnapping  of  the  line  and  defendant's 
negligence.  W'e  think  it  clear  that  under 
such  circumstances  defendant  is  responsible. 
In  Phillipa  v.  New  York  C.  rf  H.  R.  R,  Co. 
127  N.  Y.  057,  27  N.  E.  978,  defendant's  em- 
ployees, in  lowering  a  gate,  hit  a  horse  at- 
tached to  a  vehicle.  The  horse  became 
frightened  and  ran  away.  The  court  said: 
i>.)  L.  R.  A. 


"It  may  be  assumed  that  the  plaintiff  would 
have  escaped  injury  if  the  rein  had  not 
broken.  .  .  .  The  jury  specifically  found 
that  the  gate  was  then  being  lowered,  and  it 
did  hit  the  horse;  and  it  may  be  assumed 
that  they  also  found  that  this  rendered  the 
horse  unmanageable,  and  caused  the  situa- 
tion from  which  resulted  the  calamity,  al- 
though the  immediate  cause  may  have  been 
the  inability  of  the  driver  to  control  the 
course  of  the  horse,  occasioned  by  the  break- 
ing of  the  rein,  thus  causing  or  permitting 
him  to  make  so  short  a  turn  as  to  upset  the 
wagon  and  throw  the  plaintiff  out  of  it. 
The  facts  so  found  may  have  been  a  prox- 
imate cause  of  the  injury,  and  it  may  be 
that  they  produced  a  condition  which  re- 
quired strong  reins  for  protection  against 
the  injury  which  followed.  This  was  not, 
therefore,  necessarily  attributable  solely  ta 
the  breaking  of  the  rein,  which  may  have  been 
one  of  two  proximate  causes;  and  in  that 
view,  if  the  latter  occurred  without  fault  of 
the  plaintiff,  she  would  not  be  denied  the 
right  to  recover."  In  Hunt  v.  Pownal,  9  Vt, 
411,  plaintiff,  while  traveling  on  a  highway, 
was  injured  as  a  result  of  two  joint  causes, 
viz.f  the  insufficiency  of  a  nut  or  bolt  on  the 
carriage  (not  chargeable  to  plaintiff's  neg- 
ligence), and  the  neglect  of  defendant  to 
keep  its  highway  in  suitable  repair.  The 
court,  speaking  through  Mr.  Justice  Redfield, 
said  (p.  418)  :  "The  loss,  then,  is  the  com- 
bined result  of  accident  and  of  defendants' 
neglect  to  repair  the  road.  We  think,  under 
such  circumstances,  the  defendants  are  lia- 
ble for  the  loss.  It  is  no  doubt  true  that, 
had  the  accident  not  occurred,  no  damage 
would  have  been  sustained.  And  had  the  de- 
fendants performed  their  duty  the  same  re- 

!  suit  would  have  followed." 

Defendant  contends  that  this  conclusion  is 
opposed  to  numerous  authorities.  Among 
others,  he  cites  three  Michigan  cases,-*- 
Lewis  V.  Flint  &  P.  M.  R.  Co.  54  Mich.  65, 
52  Am.  Rep.  790,  19  N.  W.  744;  Beall  v. 
Athena  Twp.  81  Mich.  536,  45  N.  W.  1014, 

I  and  Powers  v.  Thayer  Lumber  Co.  92  Mich. 
533,  62  N.  W.  937.  In  Lewis  v.  Flint  d  P. 
M.  R.  Co.  plaintiff,  a  passenger  on  the  de- 
fendant railway,  was  carried  past  his  sta- 
tion on  a  dark  night.  On  leaving  the  train 
he  was  misinformed  by  the  conductor  as  to 
his  whereabouts,  but  he  soon  discovered 
where  he  was,  and  started  for  his  home.  In 
crossing  a  cattle  guard*  his  eyes  deceived 
him,  his  foot  slipped,  he  fell,  and  wa» 
seriously  injured.  It  was  held  that  the  de- 
fendant's negligence  in  carrying  him  past 
the  station  and  in  misinforming  him  as  to- 
his  whereabouts  was  not  the  proximate 
cause  of  his  injury.     In  that  case  the  wrong 

i  of  the  defendant  had  only  this  to  do  with 


the  plaintiff's  injury:     It  led  to  his  being 
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in  the  position  he  was,  where  he  was  injured 
by  another  cause.  In  this  case,  however,  the 
force  which  injured  plaintiff  resulted  direct- 
ly from  defendant's  wrong.  In  Beall  v. 
Athetia  Tup.  plaintiff's  horse  became  fright- 
-ened  at  a  log,  not  in,  but  alongside,  the  high- 
way. He  shied,  plaintiff  struck  him  with 
the  whip,  he  sprang  forward,  and  went 
down  an  embankment,  upsetting  the  buggy 
and  injuring  plaintiff.  To  show  the  ques- 
tion involved  and  its  disposition,  we  quote 
f rcJm  the  opinion :  "The  important  question 
in  the  case  is  whether  the  narrowness  of  the 
highway  and  the  neglect  to  place  railings  or 
barriers  along  it  primarily  caused  the  acci- 
dent. The  township  is  only  liable  where  the 
neglect  complained  of  was  the  proximate 
cause  of  the  injury.  If  such  neglect  was  the 
secondary  or  remote  cause,  the  township  is 
not  liable.  The  testimony  shows  conclusive- 
ly, and  uithout  contradiction,  that  the  pri- 
mary cause  of  the  accident  arose  from  the 
horse  taking  fright  at  a  log  at  the  side  of 
the  road,  and  the  iict  of  the  driver  in  strik- 
ing the  horse  a  blow  with  his  whip."  This 
reasoning — and  in  accordance  therewith  the 
•case  was  decided — is  not  helpful  to  defend- 
ant, but  is  distinctly  helpful  to  plaintiff,  in 
the  case  at  bar.  It  leads  to  the  conclusion 
that  the  fright  of  the  horse — the  direct  re- 
sult in  this  case  of  defendant's  wrong — was 
the  primary  cause  of  plaintiff's  injury.  In 
Powers  V.  Thayer  Lumber  Co.  plaintiff's  in- 
testate, a  brakeman  on  defendant's  railroad, 
was  riding  on  a  train  of  logs  loaded 
by  himself.  One  of  these  logs  came 
in  contact  with  a  tree  standing  close 
to  the  railroad.  A  piece  fell  from  it, 
and  killed  him.  He  knew  of  this  tree, 
and  it  was  his  duty  so  to  load  his 
train  as  to  avoid  the  collision  which  oc- 
curred. It  was  held  that  the  defective  load- 
ing, for  which  he  alone  was  responsible,  was 
the  proximate  cause  of  the  Injury.  No  argu- 
ment is  necessary  to  show  that  this  case  is 
-clearly  distinguishable  from  the  case  at  bar. 

Defendant  cites  many  decisions  from  other 
•courts.  Some  of  these  (see  Daniels  v.  Bal- 
lantine,  23  Ohio  St.  532,  13  Am.  Rep.  264) 
are  like  the  case  of  Lewis  v.  Flint  d  P,  M, 
R,  Co.  54  Mich.  55,  52  Am.  Rep.  790,  19  N. 
W.  744,  and  therrfore,  as  we  have  already 
shown,  are  clearly  distinguishable.  Others 
relate  to  the  liability  of  one  who  negligently 
starts  a  fire,  for  the  spreading  of  that  fire. 
These  cases  have,  at  most,  a  remote  bearing 
on  the  case  at  bar.  If  they  have  any,  the 
liability  of  the  wrongdoer,  as  settled  in  this 
state  by  Hoyt  v.  Jeffers,  30  Mich.  181,  fur- 
nishes tin  argument  which  supports  plain- 
tiff's contention. 

The  only  case  cited  by  defendant's  coun- 
65  L.  R.  A. 


sel  which  needs  distinguishing  from  the- case 
at  bar,  in  our  judgment,  is  the  case  of  Mar- 
ble V.  ^yorcester,  4  Gray,  395.  In  that  case, 
a  horse  being  driven  on  the  highway  became 
frightened  at  a  defect  in  the  highway,  broke 
loose  from  the  vehicle,  and,  after  running 
over  60  rods,  injured  plaintiff,  who  was  trav- 
eling on  the  highway  in  the  exercise  of  due 
care.  It  was  held,  in  a  majority  opinion 
written  by  Chief  Justice  Shaw,  that  this  in- 
jury was  not  a  proximate  result  of  defeml- 
ant's  neglect  to  keep  the  highway  in  suitable 
condition;  the  court  basing  its  decision  upon 
"the  remoteness  and  distance  between  the  al- 
leged defect  in  the  highway  and  the  place 
where  the  injur;/  occurred,"  and  "the  entire 
want  of  connection  of  the  plaintiff  with  the 
horse  and  sleigh  and  the  accident  which  hap- 
pened to  them."  For  the  purposes  of  this 
case,  we  are  not  called  upon  either  to  ap- 
prove or  disapprove  this  reasoning.  It  is 
sufficient  to  say  that  it  clejirly  has  no  appli- 
cation to  the  case  at  bar.  In  deciding  the 
case,  however,  the  court  laid  down  this  rule, 
which  is  relied  upon  by  defendant:  "The 
general  rule  of  law,  we  understand,  is  that 
where  two  or  more  causes  concur  to  produce 
an  effect,  and  it  cannot  be  determined  which 
contributed  most  largely,  or  whether,  with- 
out the  concurrence  of  both,  it  would  have 
happened  at  all,  and  a  particular  party  is 
responsible  only  for  the  consequences  of  one 
of  these  causes,  a  recovery  cannot  be  had,  be- 
cause it  cannot  be  judicially  determined  that 
the  damage  would  have  been  done  without 
such  concurrence,  so  that  it  Ciinnot  be  at- 
tributed to  that  cause  for  which  he  is  an- 
swerable." This  statement  was  no  necessary 
part  of  the  decision,  and  we  do  not  think  it 
supported  by  authority.  Our  own  decisions, 
holding  the  employer  responsible  for  injuries 
to  an  employee,  resulting  from  the  concur- 
rent negligence  of  himself  and  a  fellow  serv- 
ant (see  Town  v.  Michigan  C.  R.  Co.  84 
Mich.,  at  pages  221,  222,  47  N.  W.  665: 
Hayes  v.  8 learns ,  130  Mich.,  at  pages  292 
et  seq.,  89  N.  W.  947),  are  opposed  to  this 
principle. 

We  forbear  any  discussion  of  defendant's 
contention  that  plaintiff  was,  as  a  matter  of 
law,  guilty  of  contributory  negligence.  We 
think  its  argument  rests  upon  the  assump- 
tion that  the  jury  were  bound  to  believe  de- 
fendant's testimony,  and  to  discredit  the 
testimony  of  plaintiff  himself.  We  cannot, 
as  a  matter  of  law,  say  that  the  jury  could 
not  credit  plaintiff's  testimony,  no  matter 
how  many  witnesses  contradicted  him. 

In  charging  the  jury,  the  court  said: 
"Now,  if  the  engine  had  been  standing  in  the 
highway  for  more  than  five  minutes,  and 
was  then  standing  upon  the  highway  at  the 
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time  the  pluintiflf  crossed,  any  emission  of 
steam  through  the  safety  valve  of  this  en- 
gine by  the  act  or  permission  of  the  en- 
gineer would  be  an  act  of  negligence;  and, 
even  if  it  were  a  fact  that  the  engineer  could 
not  control  or  govern  the  amount  of  steam 
pressure  upon  the  valve,  or  control  the 
amount  of  steam  generated,  that  would  be 
no  defense  at  law  whatever.  In  other  words, 
in  that  case  the  engine  would  be  upon  the 
highway  unlawfully,  and  the  engineer  must 
take  the  consequences  in  case  steam  was 
emitted.  The  law  would  not  recognize  any 
defense,  in  such  case,  of  the  emission  of 
steam  by  which  the  party  crossing  the  track 
would  be  injured,  unless  the  driver — the 
person  crossing  the  track — was  careless  him- 
self." It  is  apparent  from  this  language — 
and  this  is  made  more  certain  by  other  por- 
tions of  the  court's  charge — that  the  jury 
were  instructed  that  defendant  was  respou- 
sible  for  injuries  resulting  from  any  emis- 
sion of  steam,  regardless  of  negligence,  if 
the  engine  was  on  the  highway  more  than 
five  minutes.  We  think  this  was  clearly  er- 
ror. In  giving  this  charge  the  trial  court 
must  have  assumed  that  the  law  of  this 
state  prohibited  an  engine  standing  upon  the 
highway  more  than  five  minutes.  Tliis  is  a 
mistake.  Comp.  Laws  1897,  §  6234,  subdiv. 
5,  provides  that  the  railroad  shall  not  "ob- 
struct any  public  highway  or  street  by  cars 
or  trains  for  more  than  five  minutes  at  any 
one  time."  The  court  could  not,  as  a  mat- 
ter of  law,  say  that,  because  the  engine  was 
within  the  limits  of  the  highway,  it  ob- 
structed the  crossing.  See  Lewlcss  v.  De- 
troit, O.  H.  d  M.  R.  Co.  65  Mich.,  at  page 
295,  32  N.  W.  790.  Plaintiff's  counsel  sug- 
gests that  the  charge  is  correct  because,  be- 
fore the  engine  moved,  it  had  obstructed  the 
crossing  for  more  than  five  minutes.  This 
argument  will  not  stand  analysis.  The  re- 
sponsibility of  defendant  for  emitting  the 
steam  must  depend  upon  the  circumstances 
then  existing,  and  not  upon  those  which  had 
formerly  existed. 

There  is,  however,  a  more  serious  yice  in 
this  charge.  If  defendant's  engine,  11  feet 
from  the  crossing,  constituted  an  unlawful 
obstruction,  defendant  would  be  responsible 
only  for  injuries  resulting  proximately  from 
its  unlawful  act  or  from  some  other  wrong 
done  by  it.  See  Lexcia  v.  Flint  d  P,  M.  R. 
Co.  64  Mich.  55,  52  Am.  Rep.  790,  19  N.  W. 
744.  The  charge  violates  this  principle.  It 
makes  defendant  responsible  for  injuries 
caused  by  the  emission  of  steam,  though  that 
emission  did  not  result  from  its  negligence 
or  have  any  relation  to  its  wrongful  obstruc- 
tion of  the  crossing.  It  cannot  be  contended 
that  Young  v.  Detroit,  G.  H.  d  M.  R.  Co.  56 
Mich,,  at  page  435,  23  N.  W.  69,  justified 
tlie  charge.  We  there  held:  "It  waa  the 
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duty  of  the  railroad  company  not  to  obstruct 
the  traveled  portion  of  the  highway  at  the- 
crossing  by  placing  cars  thereon  and  per- 
mitting them  to  remain  an  unreasonable- 
time.  If  it  did  not  discharge  this  duty- 
resting  upon  it  in  this  respect,  the  defendant 
is  liable  to  the  plaintifi'  for  damages  arising- 
from  any  injury  which  was  the  direct  conse- 
quence of  such  negligence." 

In  charging  the  jury  respecting  the  plain- 
tiff's care,  the  court  said:  "Now,  gentle- 
men,  you  will  scrutinize  carefully  this  ques- 
tion with  regard  to  the  care  of  plaintiff  ii» 
driving  across  that  track,  and  determine- 
whether,  on  his  part,  it  was  a  foolhardy  act 
or  not  to  drive  that  horse  at  the  time  and  in- 
the  manner  he  did,  and  under  the  circum- 
stances, across  that  track."  The  jury  would 
naturally  infer  from  this  language  that, 
though  plaintiff  was  negligent,  and  that  neg- 
ligence contributed  to  his  injury,  if  his  act 
was  anything  less  than  foolhardy  he  might 
recover.  We  need  cite  no  authority  to  prove- 
that  this  is  wrong. 

In  his  argimicnt  to  the  jury,  plaintiff's- 
counsel  said:  "We  have  not  heard  the  sound 
of  the  fireman's  voice,  but  he  is  still  living 
and  in  the  employ  of  the  company  in  this- 
state.  .  ,  ,  The  fireman's  testimony 
might  possibly  be  of  some  benefit  to  some- 
body, gentlemen.  If  the  testimony  of  the- 
fireman  would  have  a  tendency  to  be  of  ben- 
efit to  this  defendant,  then  the  fireman  is- 
still  in  their  employ.  He  was  there  that 
day.  He  saw  what  happened.  If  his  testi- 
mony would  be  beneficial  to  the  defendant,, 
he  would  be  here  to  testify,  would  he  not  ? 
Haven't  we  a  right  to  infer  that?"  There- 
was  no  testimony  that  the  fireman  was  stilt 
in  the  employ  of  the  company,  and  the  fore- 
going argument  was  therefore  improper. 

Plain titt"3  counsel  also  stated,  in  his  argu- 
ment to  the  jury :  "We  got  the  horse  down 
here  so  all  you  could  see  it, — this  vicious- 
horse.  No;  don't  want  to  see  it.  Why,, 
you  would  laugh  to  see  the  horse  that  we  had 
here  some  three  days.  My  brother,  in 
his  fairness,  wants  everything  submitted  to 
your  consideration,  my  very  fair  brother  in- 
deed, but  he  didn't  want  you  to  see  this- 
horse."  It  appears  that  the  jury  were  not 
permitted  to  see  the  horse,  and  yet  plain- 
tiff's counsel,  by  this  language,  undertakes, 
to  convey  to  them  the  suggestion  that  an  in- 
spection of  the  horse  would  show  that  it  was- 
not  vicious.  It  is  unnecessary''  to  say  that 
this  was  improper. 

We  refrain  from  noticing  other  complaint» 
of  this  argument,  in  the  belief  that  they  re- 
late to  questions  which  will  not  again  arise. 

For  the  errors  pointed  out,  the  judgment- 
must  be  reversed,  and  a  new  trial  Ranted. 

The  other  Justices  concur. 
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PEOPLE  of  the  State  of  Michigan 

t?. 
Charles  L.  BERNARD,  Plff.  in  Err, 

(125  Mich.  550.) 

1.  A  small  boat  niied  for  the  common 
carriaare  of  pamtenffers  for  Hire,  and 

having  neither  sleeping  apartments  nor 
places  for  meals,  is  not  within  the  rule  jus- 
tifying the  forcible  resistance  of  an  attempt 
to  enter  a  dwelling  house,  although  a  seat  in 
the  boat  is  used  for  a  sleeping  place  by  the 
person  in  possession  of  the  boat. 

2.  An  aataanlt  upon  an  officer  fvltfa.  a 
deadly  -fveapon  by  one  upon  whom  he  is 
attempting  to  serve  process  is  not  excused 
by  the  fact  that  the  process  is  not  fair  on 
its  face. 

(January  29,  1901.) 

ERROR  to  the  Circuit  Court  for  Van  Bu- 
ren  County  to  review  a  judgment  con- 
victing defendant  of  assault  with  intent  to 
kill.     Afjirmed. 

The  facts  are  stated  in  the  opinion. 
Mr,  Dwlght  GoM    for  plaintiff  in  error. 
Mr.    William    G.    Howard,    with    Mr. 
James  E.  Chandler,  for  the  People. 

Lens,  J.,  delivered  the  opinion  of  the 
court : 

Respondent  was  convicted  of  the  crime  of 
assault  with  intent  to  kill  and  murder  one 
John  Britton,  undersheriff  of  Van  Buren 
county.  In  the  summer  of  1899,  the  respond- 
ent, together  with  one  M.  J.  Maloney, 
brought  from  Chicago  to  South  Haven,  this 
state,  a  small  steam  launch,  which  they  ran 
as  a  public  conveyance  on  Black  river  and 
the  harbor  at  South  Haven  as  a  pleasure 
boat.  They  tied  the  boat,  when  not  in  use, 
to  a  certain  dock  on  Black  river;  and,  re- 
fusing to  pay  dockage»  the  parties  owning 
the  dock  commenced  proceedings  against  the 
boat  under  the  water-craft  act  of  this  state 
to  recover  the  amount  due  them  for  wharf- 
age and  dockage.  The  process  issued  in 
that  case  was  delivered  to  one  Gleason,  a 
deputy  sheriff,  for  service.  He  attempted  to 
serve  the  same,  and  in  July,  1899,  went 
aboard  the  boat  of  respondent,  called  the 
Louise,  for  that  purpose,  when  the  respond- 
ent and  Maloney  steamed  the  boat  up  the 
river  for  a  distance,  and  forcibly  ejected 
Gleason  therefrom.  On  the  evening  of  the 
same  day  Gleason  again  attempted  to  serve 
the  process,  when,  as  Gleason  testified,  re- 
spondent told  him  that  if  he  came  aboard 


the  boat  he  would  shoot  him.  Respondent 
was  thereafter  arrested  for  resisting  an  offi- 
cer in  attempting  to  serve  process.  The  Peo- 
ple claim  that  when  respondent  was  taken  be- 
fore the  justice  for  that  offense  he  stated 
that  he  would  shoot  the  first  man  who  came 
aboard  his  boat  to  serve  process.  It  is- 
shown  by  the  people  that  after  Gleason 
failed  to  make  service  of  the  process,  it  wa& 
turned  over  to  the  sheriff  of  the  county,  and 
that  he,  on  the  4th  of  August,  1899,  accom- 
panied by  Undersheriff  Britton,  went  down 
to  the  dock  where  the  boat  was  tied  for  the 
purpose- of  serving  the  process;  that  they 
met  the  respondent  on  the  dock  in  front  of 
the  boat,  and  the  sheriff  introduced  himself 
to  the  respondent,  saying,  "I  am  the  sheriff 
of  the  county,  and  I  have  come  to  serve- 
process  on  your  boat,  and  here  is  a  copy  of 
it,  and  I  would  like  to  explain  the  matter  to> 
you;"  that  he  got  no  further  with  the  expla- 
nation when  the  respondent  jumped  upon  his- 
boat,  ran  around  the  boiler  to  the  tool  box,, 
took  out  a  revolver,  and  said  that  he  would 
shoot  them  if  they  came  upon  the  boat;  that 
they  went  upon  the  boat,  when  respondent 
shot  and  wounded  Britton,  The  defense  was : 
(1)  That  the  writ  under  which  the  officers 
were  acting  was  void,  and  not  fair  upon  its 
face,  and  afforded  them  no  protection  for 
what  they  did ;  ( 2 )  that  respondent  was  de- 
fending his  own  person,  that  he  was  protect- 
ing his  castle,  and  that  he  had  reason  to  be- 
lieve that  a  forcible  felony  was  being  at- 
tempted. 

We  shall  discuss  the  second  question  first- 
The  People's  testimony  tended  to  show  that 
the  sheriff  and  his  undersheriff  went  to  the 
dock,  and  the  sheriff  introduced  himself,  and 
told  respondent  what  he  was  there  for,  and 
gave  him  a  copy  of  the  process.  He  must 
have  known  from  the  acts  and  conduct  of 
the  officers  that  they  were  not  there  for  the 
purpose  of  offering  him  any  personal  vio- 
lence. When  the  sheriff  attempted  to  ex- 
plain the  situation  to  him,  he  would  not 
listen,  but  at  once  rushed  to  the  tool  box,, 
where  his  revolver  was  kept,  and,  according 
to  the  People's  witnesses,  fired  the  first  shot« 
wounding  Mr.  Britton.  He  fired  directly  at 
him  with  apparent  intention  to  kill.  It  i&' 
shown  by  the  testimony  that  shots  were  fired 
by  the  officers,  but  the  whole  testimony,, 
aside  from  respondent's,  tends  to  show  that 
he  fired  the  first  one.  It  is  also  shown  by 
testimony  introduced  by  the  People  that  at 
the  time  of  the  first  arrest  of  the  respondent 
prior  to  that  time,  for  resisting  an  officer,  he 


Note. — B'or  a  case  In  this  series  holding  that 
a  covered  wagon  in  which  prostitution  Is  car- 
ried on  is  a  house  of  111  fame  within  the  mean- 
ing of  a  statute  prohibiting  the  keeping  of  such 
houses,  see  State  v.  Chauvet,  51  L.  R.  A.  630. 

For  another  case  holding  that  a  tent  occu- 
65  K  R.  A. 


pied  by  a  divorced  man  and  his  child  is  a  pri- 
vate residence  occupied  by  a  family,  within  the 
meaning  of  a  statute  punishing  gaming  except 
when  it  occurs  at  such  residence,  see  Hipp  v.. 
State,  62  L.  R.  A.  978. 


^60 


Michigan  Supreme  C6ubt. 


Jan., 


made  threats  he  would  kill  any  officer  who 
attempted  to  seize  his  boat.  This  is  undis- 
puted by  the  respondent,  'but  his  testimony 
in  regard  to  the  shooting  was  that,  before 
he  attempted  to  make  any  resistance,  the 
sheriff  fired  on  him  first,  and  that  he  only 
acted  in  self-defense.  As  to  the  shooting  by 
himself,  he  testified:  "Britton  told  me  to 
throw  down  my  revolver.  When  he  said  that, 
he  had  a  gun  in  my  face,  and  I  had  been 
shot,  and  I  stood  there  paralyzed,  with  the 
revolver  in  my  hand  as  I  grabbed  it  out  of 
the  box.  Britton  says,  'Drop  that,  or  I  will 
put  a  hole  through  you.*  I  simply  opened 
my  hand,  and  the  revolver  fell  out  of  my 
hand.  It  was  of  no  use  to  "me.  I  was  par- 
alyzed." Upon  his  cross-examination  re- 
spondent admitted  that  after  the  shooting  he 
immediately  left  South  Haven,  and  fled  to 
the  state  of  Virginia.  The  question  as  to 
whether  respondent  fired  the  first  shot  and 
whether  he  was  acting  in  self-defense  was 
fairly  left  to  the  jury  in  the  charge  by  the 
trial  court.  The  court  instructed  the  jury 
upon  the  question  of  the  elements  of  the 
-crime:  "You  are  instructed  that  while  the 
law  requires,  in  order  to  constitute  an  as- 
sault with  intent  to  commit  murder,  that 
the  assault  to  kill  and  murder  must  have 
been  committed  under  such  circumstances 
and  with  such  premeditation  and  design  as 
would  have  made  the  killing  murder  had 
•death  ensued,  while  it  does  not  require  that 
wilful  intent,  premeditation,  or  deliberation 
shall  exist  for  any  length  of  time  before  the 
■crime  was  committed,  it  is  sufticient  if  there 
w^as  a  design  and  determination  to  kill  dis- 
tinctly formed  in  the  mind  at  any  moment 
before  or  at  the  time  the  blow  was  struck  or 
pistol  fired.  In  this  case,  if  you  believe  from 
the  evidence  beyond  reasonable  doubt  that 
the  respondent  discharged  his  pistol  at  the 
undersheriff,  and  that  before  or  at  the  time 
he  did  so  he  had  formed  in  his  mind  a  wil- 
ful, deliberate,  and  premeditated  design  to 
take  the  life  of  Britton,  or  any  person  who 
should  attempt  to  seize  the  boat  Louise  un- 
der the  warrant  introduced  in  this  case ;  and 
that  the  pistol  was  fired  in  furtherance  of 
that  design  or  purpose,  and  without  justifi- 
able cause  or  legal  excuse  therefor,  then  you 
should  find  the  respondent  guilty.  .  .  . 
In  determining  the  respondent's  intent,  you 
may  consider  the  threats  made  by  him,  if 
you  are  satisfied  beyond  reasonable  doubt 
that  they  were  so  made;  and  you  will  also 
consider  the  fact  of  his  leaving  the  state  in 
the  manner  he  claimed  he  did,  as  well  as  the 
fact  that  some  of  the  witnesses  testified  to 
having  heard  only  four  shots,  as  claimed  by 
the  respondent."  We  think  the  court  cor- 
rectly stated  the  law  in  this  charge,  and  that 
the  testimony  introduced  by  the  People  fully 
sustains  the  claim  made  by  the  prosecution 
u.l  L.  II.  A. 


that  the  shot  fired  by  the  respondent  was 
without  any  reasonable  or  justifiable  excuse 
whatever.  These  were  questions  of  fact, 
which  were  fully  settled  by  the  verdict  of 
the  jury. 

The  claim  made  by  counsel  for  respondent 
that  this  boat  was  a  dwelling  house,  and 
that  respondent  was  justified  in  resisting  an 
attempt  to  enter  it  or  seize  it,  finds  no  war- 
rant in  this  record.  The  boat  was  a  com- 
mon carrier  of  passengers  for  hire.  The 
fact  that  respondent  slept  at  night  on  a  seat 
in  the  boat  could  in  no  manner  change  the 
character  of  the  boat,  and  transform  it  into 
a  dwelling  house.  A  somewhat  similar  ques- 
tion was  raised  in  State  v.  Smith,  100  Iowa, 
1,  69  N.  W.  2ti9.  In  that  case  the  sheriff 
had  for  service  an  order  issued  by  a  justice 
of  the  peace  for  the  removal  of  respondent 
and  his  goods  and  office  furniture  from  a 
certain  building  in  the  village.  He  found 
the  premises  described  in  the  order  occupied 
by  the  respondent  and  his  brother.  The  re- 
spondent, who  was  a  physician,  moved  the 
medicines  out  of  the  building,  but  claimed 
that  the  groceries  belonged  to  his  brother. 
The  latter  was  not  named  in  the  order,  and 
refused  to  move  the  property.  Tlie  sheriff 
insisted  upon  his  right  to  do  so,  and,  while 
attempting  to  enter  the  building  after  re- 
spondent liad  left  it,  the  brother  discharged 
a  gun  at  him.  llie  shot  missed  the  sheriff, 
but  hit  four  children  who  were  on  the  oppo- 
site side  of  the  strcfet.  It  was  claimed  that 
respondent  was  an  accessory  to  the  act.  The 
respondent  requested  the  court  to  charge  the 
jury:  "You  are  instructed  to  determine  as 
to  whether  or  not  that  was  the  dwelling 
house  or  habitation  of  John  T.  Smith  [the 
brother],  and,  if  you  find  that-  it  was  his 
dwelling  house  or  habitation,  you  are  then 
instructed  that  he  did  not,  under  the  law, 
have  to  retreat  from  it,  but  could  defend 
himself,  and  resist  intrusion  by  any  means, 
if  he,  as  a  reasonable  man,  had  an  appre- 
hension that  the  party  making  the  attempt 
to  enter  was  intending  to  do  great  bodily 
harm,  and  that  his  entering  was  for  the  pur- 
pose of  committing  said  bodily  harm."  This 
request  was  refused,  and  the  refusal  assigned 
as  error.  The  supreme  court  of  that  state 
said  upon  that  question:  "It  is  urged  by 
the  defendant  that  the  evidence  authorized 
the  jury  to  find  that  the  room  in  which  John 
T.  Smith  carried  on  his  business  was  his  liv- 
ing apartment  in  which  he  resided.  It  ap- 
pears that  the  defendant  and  his  brother  oc- 
cupied the  front  part  of  a  room  12  by  24 
feet  in  size  for  business  purposes.  It  was 
separated  from  the  back  part  by  a  partition 
which  extended  but  a  part  of  the  way  across 
the  room,  and  did  not  reach  the  ceiling. 
John  T.  Smith  had  occupied  the  room  with 
the  defendant  for  about  three  months  hav- 
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ing  some  groceries  in  the  front  'part,  and 
sleeping  and  keeping  a  satchel  and  some 
-clothing  in  the  back  part.  His  occupation 
was  by  virtue  of  some  arrangement  with  the 
defendant,  who  claimed  that  he  had  leased 
the  premises,  and  he  obtained  his  meals  out- 
side the  building.  We  find  nothing  in  the 
record  which  would  have  justified  the  giving 
of  the  instruction  refused.  The  evidence  did 
not  show  that  the  place  was  a  dwelling 
house  or  private  habitation,  but  a  public 
place  of  business  to  which  the  people  of  the 
•community  were  expected  to  resort.  The 
fact  that  John  T.  Smith  slept  and  kept  a 
few  articles  of  clothing  there  did  not  change 
its  character."  The  boat  in  question  had  no 
sleeping  apartment,  and,  so  far  as  the  rec- 
ord shows,  no  place  for  meals,  but  was  a 
small  river  boat,  with  seats  extending 
around  it,  used  in  carrying  passengers  for 
hire.  The  public  were  invited  to  come  there, 
and  it  cannot  be  regarded  in  any  sense  as  a 
4lwelling  house  or  castle  of  the  respondent, 


which  he'  had  a  right  to  defend  from  intru- 
sion. He  was  not  assaulted  in  his  dwelling 
house.  The  officers  were  there  simply  for 
the  purpose  of  serving  process,  and,  accord- 
ing to  the  testimony  offered  by  the  People, 
without  any  reasonable  or  justifiable  excuse 
the  respondent  fired  upon  Mr.  Britton. 

In  view  of  the  above  facts,  we  think  it  is 
not  important  to  discuss  the  first  question 
raised  by  respondent's  counsel.  Whether  the 
writ  imder  which  the  officers  were  acting 
was  void,  and  not  fair  upon  its  face,  or  not, 
is  of  no  importance.  The  respondent  could 
not  take  the  law  into  his  own  hands,  and, 
with  60  little  excuse  as  here  shown,  assault 
another  with  a  deadly  weapon. 

The  conviction  must  be  affirmed. 

The  other  Justices  concur. 

Writ  of  error  dismissed  by  Supreme  Court 
of  United  States,  March  17,  1902. 
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PANY et  al. 
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1.  A  contract  by  vrhlcli  an  ice  mann- 
factnrinK  company  nndertakea  to 
■eli  waste  water  to  a  railroad  com- 
pany which  needs  It  to  supply  Its  engines 
cannot  be  held  void  for  collusion  because  the 
railroad  company  undertakes  to  lay  the  nec- 
essary pipes,  which  the  Ice  company  has  no 
power  to  do  for  want  of  a  franchise  to  lay 
pipes  In  the  streets. 

-2.  A  provision  In  a  lease  to  a  foreign 
corporation  of  a  domestic  railroad. 
which  it  executed  by  authority  of  the  legis- 
lature and  confers  upon  the  lessee  the  right 
to  have,  hold,  exercise,  and  enjoy  all  the 
rights,  powers,  privileges,  and  franchises 
which  can  be  lawfully  exercised  and  enjoyed 
In  or  about  the  said  railroad  as  fully,  amply, 
and  entirely  as  the  same  might  have  been 
held,  exercised,  or  enjoyed  by  the  lessor,  con- 
fers upon  the  lessee  the  right  to  lay  water 
mains  along  the  right  of  way  if  the  lessor 
had  that  right. 

9.  A  letfislatiTe  arrant  to  a  railroad 
company  of  the  riirltt  of  -way  tlironsli 
the    state    carries   with    it   the   power    to 

Note. — For  a  case  In  this  series  as  to  es- 
toppel of  city  to  deny  right  of  railroad  com- 
pany to  cross  highways  within  its  limits,  see 
Chicago  V.  Union  Stockyards  &  Transit  Co.  35 
L.  R.  A.  281. 

As  to  power  of  municipalities  over  railroads 
.generally,  see  note  to  Marshfleld  v.  Wisconsin 
Teleph.  Co.  44  L.  R.  A.  565 ;  also  State  ex  rel. 
65  L.  K.  A. 


cross  over  highways  of  every  description 
when  necessary  tor  the  completion  of  the 
railroad ;  and  such  crossings  cannot  be  pre- 
vented by  the  municipal  corporations 
through  which  the  road  Is  laid. 

4.  A  arrant  to  a  railroad  company  of 
a  rlshi  to  cross  hlRrhways  In  municipal 
corporations  includes  the  right  to  lify  along 
the  right  of .  way  pipes  to  conduct  water 
needed  to  supply  locomotives,  and  the  other 
needs  attendant  upon  the  operation  of  the 
road. 

5.  A  municipal  corporation  has  no 
snch  title  to  the  fee  of  its  streets 
as  entitles  it  to  claim  compensation  from  a 
railroad  company  which,  by  virtue  of  a  leg- 
islative franchise,  occupies  a  portion  of  a 
street  for  a  crossing. 

O.  Uqnity  ^111  not.  at  the  suit  of  the 
mnnicipality,  enjoin  the  disTsrinK  of 
a  trench  to  lav  a  water  main  across  a 
public  street  under  legislative  authority, 
where  there  is  no  proof  that  the  free  use  of 
the  street  will  be  permanently  interfered 
with,  or  that  any  irremediable  injury  will 
be  inflicted  thereby. 

(Calhoon,  J.,  dissents.) 

(  1904.) 

APPEAL  by  complainant  from  a  decree  of 
the  Chancery  Court  for  Madison  Coun- 

Indianapolis  v.   Indianapolis  Union  R.   Co.   60 
L.  R.  A.  831. 

For  some  examples  of  implied  powers  of 
railroad  corporations  generally,  see  Abraham 
V.  Oregon  &  C.  R.  Co.  64  L.  R.  A.  391,  and 
State  €X  rel.  Sheets  v.  Pittsburgh,  C.  C.  &  St. 
L.  R.  Co.  64  L.  R.  A.  40r». 
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ty  in  defendant's  favor  in  a  suit  to  enjoin 
the  laying  of  a  water  main  across  a  high- 
way.   Affirmed, 

The  facts  are  stated  in  the  opinions. 

Messrs.  Green  A  Green  and  H.  B. 
Grearee  for  appellant. 

Mr.  J.  M.  Diokinion,  with  Messrs. 
Mayea  Sc  Harris,  A.  K«  Foote,  and 
Chrivman  ft  Howell,  for  appellees: 

The  authority  of  the  legislature  over  high- 
ways is  paramount.  It  has  no  need  to  say 
to  communities,  cities,  or  villages,  "hy  your 
leave." 

Independent  of  a  chartered  grant,  the  ap- 
pellee railroad  company  has  acquired  title 
by  prescription.  Easements  may  be  thus 
acquired. 

Lanier  v.  Booth,  50  Miss.  410;  Alcorn  v. 
Sadler,  71  Miss.  634,  42  Am.  St.  Rep.  484, 
14  So.  444;  People  v.  Kerr,  27  N.  Y.  192; 
Dexter  v.  Tree.  117  111.  532,  6  N.  E.  506; 
Jones,  Easements,  147 ;  McKenzie  v.  Elliott^ 
134  m.  156,  24  N.  E.  965;  Kent  v.  Waite, 
10  Pick.  138. 

It  only  claims  under  dedication  by  an- 
other as  an  easement.  For  any  additional 
servitude  imposed,  only  the  original  donor 
of  the  easement  can  complain. 

Perley  v.  Chandler,  6  Mass.  454,  4  Am. 
Rep.  159;  Adams  v.  Emerson,  6  Pick.  56; 
Allen  V.  Boston,  159  Mass.  324,  38  Am.  St. 
Rep.  423,  34  N.  E.  519;  Knox  v.  "Sew  York, 
55  Barb.  404;  Jackson  ex  dem.  Yates  v. 
Hathaway,  15  Johns,  447,  8  Am.  Dec.  263; 
Spencer  v.  Metropolitan  Street  R.  Co.  120 
Mo.  154,  22  L.  R.  A.  668,  23  S.  W.  126;  Dm- 
huque  V.  Maloney,  9  Iowa,  450,  74  Am.  Dec 
358 ;  Jones,  Easements,  §  208 ;  Lamar  Coun- 
ty V.  Clements,  49  Tex.  347. 

The  laying  of  the  pipe  in  this  case  is  an 
incident  to  the  railroad  right  of  way. 

There  is  an  Implied  grant  in  the  grant 
of  the  easement  of  such  incidental  use  as  is 
necessary  to  its  complete  enjoyment. 

Abbott  V.  Butler,  59  N.  H.  317;  Walker 
V  Pierce,  38  Vt.  94;  Qunson  v.  Eealy,  100 
Pa.  42;  Holt  v.  Sargent,  15  Gray,  97;  Bart- 
Ictt  v.  Prescott,  41  N.  H.  493;  WelU  v.  Tol- 
man,  88  Hun,  438,  34  N.  Y.  Supp.  840. 

Tmly,  J.,  delivered  the  opinion  of  the 
court: 

The  parties  to  this  litigation  are  (1)  the 
city  of  Canton,  a  municipality  of  this  state 
incorporated  by  legislative  authority  in 
1836,  and  by  operation  of  law  clothed  with 
"full  jurisdiction  in  the  matter  of  streets," 
and  having  power  to  "regulate  the  crossing 
of  railways;"  (2)  the  Canton  Cotton  Ware- 
house Company,  a  private  corporation  oper- 
ating under  a  charter  authorizing  it  to 
manufacture  ice  and  sell  water,  but  pos- 
sessing no  municipal  franchise  empowering 
it  to  lay  pipes  under  the  streets  of  the  city; 
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(3)  the  Illinois  Central  Railroad  Company,, 
a  foreign  corporation  operating  and  main- 
taining a  railroad  through  this  state  fromr 
its  southern  to  its  northern  boundary  by 
virtue  of  a  lease  from  the  Chicago,  St. 
Louis,  &  New  Orleans  Railroad  Company. 
The  city  was  complainant  below,  and  the 
other  parties  defendant,  to  a  bill  filed  in* 
the  chancery  court  of  Madison  county. 

The  facts  giving  rise  to  this  litigation  are 
these:  The  railroad  operated  and  main- 
tained by  the  Illinois  Central  Railroad 
Company  runs  through  the  city  of  Canton,, 
traversing  its  streets  with  several  tracks,, 
and  has  so  run  for  more  than  forty  years.. 
Canton  is  a  division  or  relay  station  on  the- 
railroad,  where  a  roundhouse  is  maintained, 
and  where  the  cars  and  engines  upon  it» 
trains  are  changed.  In  the  ordinary  opera- 
tion of  its  business  at  that  place,  the  rail- 
road company  consumes  from  100,000  to- 
150,000  gallons  of  water  daily.  To  procure 
the  needful  supply,  it  has  several  wells  ow 
its  property,  but  the  wells  frequently  failed,, 
whereupon  water  was  obtained  from  the 
municipal  waterworks  at  25  cents  per  1,000 
gallons  by  agreement  and  consent  of  the 
city  authorities,  or  the  engines  were  taken 
to  other  points  where  the  necessary  water 
could  be  procured.  The  result  of  this  was 
that,  if  an  engine  had  to  be  taken  else- 
where for  water,  it  entailed  considerable  in- 
convenience and  delay,  while,  if  the  water 
was  obtained  from  the  city,  there  constantly 
arose  disputes  as  to  the  amount  constmied. 
The  power  house  of  the  Canton  Cotton  Ware- 
house Company,  where  it  conducted  its  busi- 
ness of  manufacturing  ice,  was  adjoining  the 
right  of  way  of  the  railroad,  about  1,700 
feet  north  of  the  roundhouse  where  the  rail- 
road water  tanks  were  maintained.  In  the 
prosecution  of  its  business  of  manufactur- 
ing ice,  the  warehoiise  company  wasted  and 
was  compelled  to  drain  off  its  premises 
more  water  each  day  than  was  needed  by 
the  railroad  for  the  running  of  its  locomo- 
tives and  other  incidental  uses.  This  con- 
dition of  affairs  brought  about  negotiations- 
between  the  parties  which  resulted  in  a  con- 
tract being  entered  into  between  the  ware- 
house company  and  the  raf^road  company 
aa  follows:  The  warehouse  coqipany  agreed 
to  furnish  and  lay  a  4-inch  watei;  pipe  from 
its  pumping  station  to  the  tanks  of  the  rail- 
road company,  and  to  connect  with^t^ftid  pipe 
two  first-class  meters,  to  determh:ie  the 
amoimt  of  water  consumed  by  the  rsidlroad 
company;  the  railroad  company  agf;eeing 
to  pay  3  cents  per  1,000  gallons  fumisfi^ed; 
the  contract  to  last  five  years  from  diite. 
Before  the  pipes  were  laid  according  to  tCie 
terms  of  this  contract,  it  was  discovered  thai' 
the  warehouse  company  had  no  franchiae^.  ^^ 
empowering  it  to  lay  pipes  in  or  across  the 
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public  streets;  and  it  was  further  seen 
that  in  laying  the  water  main  it  would  be 
necessary  for  it  to  cross  two  of  the  public 
streets  of  the  city,  namely,  Peace  and  Ful- 
ton streets,  across  both  of  which  the  rail- 
road maintained^  and  had  maintained  for 
many  years,  its  crossing.  Acting  upon  legal 
advice,  to  avoid  a  conflict  with  the  munici- 
pal authorities  over  the  legality  of  their  ac- 
tion, this  contract  was  abandoned,  and  sub- 
sequently another  entered  into,  whereby,  for 
the  same  price  per  1,000  gallons,  the  ware- 
house company  contracted  to  furnish  the 
water,  but  the  railroad  company  agreed  to 
furnish  and  lay  the  requisite  pipe.  For 
purposes  of  convenience,  a  6-inch  main  was 
substituted  for  the  4-inch  as  stipulated  in 
the  original  contract.  In  pursuance  of  this 
contract  the  railroad  company  undertook  to 
lay  the  water  main  from  the  pump  station 
of  the  warehouse  company  into  the  right 
of  way  of  the  railroad  company,  and  thenoe 
south  on  said  Tight  of  way  to  its  own  water 
tanks,  when  it  was  prevented  by  an  injunc- 
tion issued  on  behalf  of  the  city.  The  grounds 
upon  which  the  city  prayed  for  and  obtained 
the  issuance  of  the  injunction  restraining 
the  prosecution  of  this  work  were:  (1) 
That  this  was  a  collusive  and  evasive  scheme 
between  the  warehouse  company  and  the 
railroad  company,  whereby  it  was  sought 
to  evade  the  police  power  of  the  city,  and 
afford  the  warehouse  company  an  opportu- 
nity to  further  its  private  business  by  the 
sale  of  its  water.  (2)  That  the  Illinois 
Central  Railroad  Company  simply  owned  a 
leasehold  estate  in  the  railroad  which  it 
operated,  and  that  it  had  no  right  to  exer- 
cise the  right  of  eminent  domain  under  the 
terms  of  its  lease,  and  that  the  laying  of 
this  water  main  necessitated  the  exercise 
of  this  power,  because  it  constituted  the 
establishment  of  a  new  servitude  on  high- 
ways; and  it  was  further  said,  in  this  same 
connection,  that  the  railroad  lessor  had  no 
right  of  way  through  the  city  of  Canton, 
and  its  tracks  had  been  laid  and  were  main- 
tained simply  by  acquiescence  on  the  part 
of  the  municipal  authorities.  (3)  That  in 
the  prosecution  of  this  work  it  would  be  nec- 
essary to  dig  a  trench  across  the  public 
streets  mentioned,  in  order  to  install  the 
water  main,  and  that  the  digging  of  this 
trench,  and  the  necessary  reopening  of  the 
trench  whenever  repairs  were  needed,  would 
constitute  a  continuous  nuisance,  and  an 
unauthorized  taking  of  public  property  for 
private  purposes,  and  would  inflict  irrep- 
arable damage  to  public  and  city,  for  which 
there  existed  no  adequate  remedy  at  law. 

To  determine  the  question  of  whether  or 
not  the  arrangement  between  the  railroad 
company  and  the  warehouse  company  was 
evasive  or  collusive,  we  need  only  look  at  the 
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attendant  circumstances,  in  order  to  ascer- 
tain that  the  contract  was  based  upon  striet 
business  principles.  Here  was  one  corpora- 
tion having  a  product  to  sell,  and  another 
corporation  whose  needs  demanded  that 
product;  the  one  being  clothed  with  power 
to  sell,  and  the  other  being  vested  with 
power  to  buy.  The  record  discloses  that  the 
contract  was  to  the  mutual  advantage  of 
the  parties.  The  warehouse  company  was 
seeking  to  dispose  of  a  waste  or  by-product 
at  an  advantage.  The  railroad  company  was 
procuring  a  needed  supply  of  water,  of  a 
better  quality,  more  suitable  for  its  use, 
more  conveniently  obtained,  and  at  less  cost 
than  it  could  be  otherwise  procured.  The 
purpose  of  the  contract  was  legitimate,  and 
contravened  no  principle  of  law  or  morals. 
The  fact  that  under  its  provisions  the  rail- 
road company  procured  water  cheaper  than 
the  municipal  authorities  would  supply  the 
private  citizen  in  no  wise  affects  the  le- 
gality of  the  transaction.  The  railroad  offi- 
cials had  the  right  to  buy  where  they  could 
procure  the  needed  supply  of  water  cheapest, 
and  their  action  was  based  on  good  business 
principles,  and  was  strictly  in  accordance 
with  their  duty  to  the  stockholders  of  the 
company.  Both  parties  to  the  contract  were 
within  their  legal  rights,  and  so  there  was 
nothing  to  conceal,  and  no  necessity  for . 
collusion  or  evasion.  Nor  can  any  sinister 
motive  be  attributed  to  their  action  in  the 
abandonment  of  the  original  contract,  and 
entering  into  another  by  which  the  railroad 
company  was  to  furnish  and  lay  the  water 
main.  It  is  manifest  that  this  change  in 
the  terms  of  the  contract  was  due  to  the 
fact  of  the  discovery  that  the  warehouse 
company  possessed  no  municipal  franchise 
vesting  it  with  power  to  construct  water 
mains  across  the  public  streets,  but,  this 
fact  being  proved,  it  nevertheless  remains 
true  that  the  purpose  of  the  contract,  the 
object  in  view,  the  end  which  both  parties 
sought  to  attain,  was  strictly  legal.  The 
railroad  company  wanted  the  water.  The 
warehouse  company  wanted  to  sell  it.  The 
seller  had  no  authority  to  lay  the  delivery 
pipes.  It  was  thought  the  buyer  had.  So 
the  buyer  assumed  the  expense  entailed  by 
the  construction  of  the  requisite  water  main. 
This  was  not  a  violation  of  the  law,  but  a 
commendable  effort  to  keep  within  its  pale; 
to  prevent  friction  between  the  contracting 
parties,  on  the  one  hand,  and  the  municipal 
authorities,  on  the  other;  and  to  still  carry 
into  effect  in  a  perfectly  legal  way  the 
contract  which  was  for  their  mutual  pe- 
cuniary benefit.  Assuming  the  power  of 
the  railroad  company  to  lay  water  mains 
for  its  own  private  purposes  on  its  own  right 
of  way,  it  must  be  conceded  that,  if  the 
mains  were  not  intended  to  cross  the  public 
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streets,  the  contract  in  question  would  be 
above  suspicion,  and  the  warehouse  com- 
pany could,  with  the  consent  of  the  rail- 
road company,  have  laid  the  main  along  its 
right  of  way.  The  change  in  the  contract 
was  in  no  sense  an  attempt  to  evade  the 
police  power  of  the  city.  If  the  Illinois 
Central  Railroad  Company  had  the  power 
to  construct  and  maintain  water  mains 
along  its  right  of  way  and  across  the  public 
streets,  it  had  like  power  to  contract  with 
others  to  do  the  work.  And  this  bringb 
us  to  the  consideration  of  the  material  in- 
quiry presented  by  this  record. 

Has  a  railroad  company  the  right  to  con- 
struct water  mains  along  its  right  of  way, 
and,  if  so,  has  it  the  like  power  to  construct 
such  mains  over  the  public  streets  of  a  mu- 
nicipality? But  first,  and  as  preliminary  to 
this  question  in  the  instant  case,  the  atti- 
tude of  the  Illinois  Central  Railroad  Com- 
pany must  be  considered.  It  is  contended 
by  appellant  that  this  company,  being  a 
foreign  corporation,  is  not  vested  with  any 
power  to  exercise  the  right  of  eminent  do- 
main in  this  state,  and  that  the  laying  of 
the  water  main  on  its  right  of  way  is  the 
imposition  of  an  additional  servitude,  and 
henoe  calls  for  the  exercise  of  the  power  of 
eminent  domain  before  such  main  can  law- 
.  fully  be  constructed.  It  is  said,  further, 
that,  conceding,  as  an  abstract  question, 
that  railroad  companies  owning  their  rights 
of  way  have  the  power  to  construct  water 
mains  for  the  purpose  of  procuring  a  need- 
ed supply  of  water,  still  in  the  instant  case 
the  Illinois  Central  Railroad  Company  is 
not  vested  with  like  power,  for  the  reason 
it  is  the  lessee  only  of  the  railroad  which  it 
operates,  and  is  only  clothed  with  the  power 
and  rights  granted  by  the  terms  of  its  lease ; 
and  still  further  it  is  contended  that  its 
lessor  never  had  a  legally  acquired  right  of 
way  through  the  city  and  across  the  streets 
of  Canton,  and  that  the  construction  of  its 
tracks  and  the  subsequent  maintenance 
thereof  are  solely  due  to  the  acquiescence  of 
the  citizens  and  the  municipal  authorities  of 
said  city.  The  consideration  of  these  con- 
tentions requires  a  proper  understanding  of 
the  underlying  facts,  and  this  renders  indis- 
pensably necessary  a  brief  examination  of 
thi»  laws  to  which  the  presence  of  the  Il- 
linois Central  Railroad  in  this  state  is  to  be 
attributed.  The  Illinois  Central  Railroad 
Company  in  the  year  1882,  being  first  there- 
unto duly  empowered  by  the  legislative  au- 
thority of  the  state  (Laws  1882.  p.  1023, 
chap.  559),  entered  into  a  contract  of  lease 
for  the  term  of  400  years  with  the  Chicago, 
St.  Louis,  &  New  Orleans  Railroad  Com- 
pany. By  virtue  of  this  lease  the  lessor 
company  leased,  granted,  and  demised  unto 
the  Illinois  Central  Railroad  Company  its 
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railroad,  "extending  from  the  city  of  New 
Orleans,  in  the  State  of  Louisiana,  through 
the  states  of  Louisiana,  Mississippi,  Ten- 
nessee, and  Kentucky,  to  a  point  on  the 
south  bank  of  the  Ohio  river,"  including  all 
rights  of  way,  depot  buildings  and  grounds, 
and  all  other  property,  with  the  appurte- 
nances thereunto  belonging,  and  containing 
this  further  delegation  of  power:  It  (the 
Illinois  Central  Railroad  Company)  was 
expressly  granted  the  power  "to  have,  hold, 
exercise,  and  enjoy  all  the  rights,  powers, 
privileges,  and  franchises  which  can  be  law- 
fully exercised  and  enjoyed  in  or  about  the 
said  railroad  and  other  demised  premises, 
and  the  management,  control,  and  operation 
of  the  same,  as  fully,  amply,  and  entirely 
as  the  same  might  or  could  have  been  held, 
exercised,  or  enjoyed  by  the  said  party  of 
the  first  part  [the  Chicago,  St.  tiouis,  & 
New  Orleans  Railroad  Company],  had  this 
indenture  not  been  made."  This  operated 
as  a  full  and  complete  investiture  in  the 
Illinois  Central  Railroad  Company  of  all  the 
rights,  powers,  privileges,  and  franchises 
which  its  lessor  held,  enjoyed,  or  possessed. 
What  were  those  rights,  and  what  property 
did  the  lessee  enter  into  possession  of  under 
this  lease?  The  Chicago,  St.  Louis,  &  New 
Orleans  Railroad  Company  was  the  result 
of  several  preceding  consolidations  between 
other  and  different  railroad  corporations. 
Its  immediate  predecessors  were  the  Central 
Mississippi  Railroad  Company  and  the  New 
Orleans,  Jackson,  &  Northern  Railroad  Com- 
pany, and  by  the  supplementary  act  ratify- 
ing the  consolidation  of  these  two  companies 
into  the  Chicago,  St.  Louis,  k  New  Orleans 
Railroad  Company,  and  incorporating  the 
last-named  company,  the  said  Chicago,  St. 
Louis,  &  New  Orleans  Railroad  Company 
was  expressly  declared  to  be  a  corporation 
of  the  state  of  Mississippi,  and,  as  such  do- 
mestic corporation,  was  "in%'estecl  with  all 
the  rights,  powers,  privileges,  liberties,  and 
franchises  conferred  by  the  act  to  which  this 
is  a  supplement,  and  especially  the  rights 
and  powers  of  §  10  of  the  act  to  insure  the 
construction  and  completion  of  the  New  Or- 
leans, Jackson,  &  Great  Northern  Railroad 
Company  through  the  state  of  Mississippi, 
and  of  §  10  of  the  act  incorporating  the 
Mississippi  Central  Railroad  Company." 
Referring  to  the  acts  of  incorporation  of  the 
several  companies,  from  the  consolidation  of 
which  the  Chicago,  St,  Louis,  &  New  Ot- 
leans  Railroad  Company  resulted,  and  to 
which  by  each  successive  act  of  incorpora- 
tion or  consolidation  the  rights,  privileges, 
and  franchises  of  such  companies  were  ex- 
pressly granted,  we  find  that  the  existence 
of  a  continuous  line  of  railroad  from  the 
<touthern  boundary  of  the  state,  thence  north 
through  the  state,  is  expressly  recognized. 
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and  its  existence  and  enjoyment  of  fran- 
chises asquiesced  in  and  continued.  We  find 
further,  as  bearing  on  this  question,  and 
showing  the  privileges,  powers,  and  fran- 
chises granted  by  legislative  act  of  this 
state,  and  all  of  which  are  expressly  kept 
alive,  and  finally  invested  in  the  Chicago, 
St.  Louis,  &  New  Orleans  Kail  road  Com- 
pany, the  following,  arranged  without  ref- 
orenct'  to  chronology: 

"An  Act  to  .Authorize  the  Consolidation  of 
the  New  Orleans,  Jackson,  &  Great 
Northern  and  the  Mississippi  Railroad 
Companies,  and  for  Other  Purposes. 
Approved  April  18th,  1873  [Laws  1873, 
p.  507,  chap.  295]. 

"Whereas,  the  New  Orleans,  Jackson,  & 
Great  Northern  Railroad  Company  owns  a 
line  of  railroad  from  New  Orleans,  Louisi- 
ana, to  Canton,  Mississippi,  and  the  line 
thence  northward  to  Jackson,  Tennessee,  is 
owned  by  the  Mississippi  Central  Railroad 
Company,  but  now  leased  to  the  Southern 
Railroad  Association,  a  corporate  body  ex- 
isting under  the  laws  of  this  state,  and  this 
line  t!ie  parties  concerned  are  now  rapidly 
extending  to  Cairo,  Illinois,  so  that  a  con- 
tinuous line  of  railroad  shall  be  formed 
from  New  Orleans  to  St.  Ix)ui8,  Chicago,  and 
all  the  railroads  leading  to  the  Atlantic  sea- 
board and  the  Pacific  coast,  and  looking  to 
this  end  said  parties  have  already  entered 
into  a  contract  with  the  Illinois  Central 
Railroad  Company." 

Section  3  of  an  act  entitled  "An  Act 
Granting  the  Right  of  Way  through  the 
State  of  Mississippi,  and  Other  Privileges, 
to  the  New  Orleans,  Jackson,  &  Great  North- 
ern Railroad  Company":  "Sec.  3.  Be  it 
further  enacted,  that  said  company  are  here- 
by invested  with  all  rights  and  powers  nec- 
essary for  the  construction,  repair,  and 
maintenance  of  said  railroad  through  this 
state,  and  may  purchase  such  lands  and  ma- 
terials for  the  same  as  they  may  consider 
neces,sarj';  and  in  case  they  or  their  agents 
cannot  agree  with  any  owner  or  owners  of 
land  or  other  material,  upon  the  terms  of 
purchase,  or  in  case  the  owner  shall  be 
under  the  age  of  twenty-one  years,  or  a  non- 
resident of  the  state,  feme  covert,  or  non 
compos  mentis  J  said  company  may  proceed 
to  obtain  title  to  said  lands  and  materials 
as  in  the  manner  prescribed,  and  shall  be  in- 
vested with  all  the  powers  conferred  by  the 
6th,  7th,  and  8th  sections  of  an  act  to  Incor- 
porate the  Hernando  Railroad  Company »  ap- 
proved May  13,  1837,  so  far  as  the  same  may 
be  applicable  to  the  construction  of  a  rail- 
road through  this  state  from  New  Orleans 
to  the  line  of  boundary,  separating  it  from 
the  states  of  Alabama  and  Tennessee." 

Section  2  of  an  act  entitled  "An  Act  to 
Incorporate  the  Canton  &,  Jackson  Railroad 
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Company'*:  "Sec.  2.  Be  it  further  enacted, 
that  the  president,  directors,  and  company 
shall  have  power  and  authority  to  build  and 
construct  said  railroad  with  one  or  more 
tracks  or  railways  from  Jackson,  in  Hinds 
county,  to  (Canton,  in  Madison  county;  and 
they  and  their  agents,  engineers,  or  work- 
men may  enter  upon  and  use,  or  excavate 
or  embank,  any  land  which  may  be  needed 
for  the  site  of  said  railroad,  or  for  the  erec- 
tion of  any  warehouses,  depots,  offices,  or 
any  other  buildings  or  works  necessary  or 
useful  in  the  construction  of  said  road,  and 
may  take  and  use  any  land,  timber,  gravel, 
stone,  or  other  materials  necessary  for  the 
construction  of  said  road,  or  its  works,  or 
to  build.,  erect,  and  repair  bridges,  culverts, 
dams,  or  other  thing  necessary  for  the 
same." 

Section  13  of  the  same  act:  "Sec.  13.  Be 
it  further  enacted,  that  whenever,  in  the  con- 
struction of  said  railroad,  it  shall  become 
necessary  to  cross  or  intersect  a  public  road 
or  highway,  it  shall  be  the  duty  of  said 
president  and  directors  so  to  construct  said 
road  across  such  public  road  or  highway  as 
not  to  impede  the  progress  or  transportation 
of  persons  or  property  along  the  same,  or, 
when  it  shall  be  necessary  to  pass  through 
the  lands  of  any  person,  it  shall  also  be  their 
duty  to  provide  for  such  person  proper  ways, 
to  cross  said  railroad  from  one  part  of  his 
land  to  another." 

Section  2  of  an  act  entitled  "An  Act  to 
Incorporate  the  New  Orleans  &  Jackson 
Railroad  Company,  and  for  Other  Purposes" : 
"Sec.  2.  Be  it  further  enacted,  that  when- 
ever, in  the  construction  of  said  road,  it 
shall  be  necessary  to  cross  or  intersect  any 
established  road  or  way,  it  shall  be  the  duty 
of  the  president  and  directors  of  said  com- 
pany so  to  construct  said  road  as  not  to  im- 
pede the  passage  of  persons  or  property 
along  the  said  highway;  and,  when  it  shall 
become  necessary  to  pass  through  the  lands 
of  any  individual,  it  shall  be  their  duty  to 
provide  for  such  individual  a  proper  wagon 
way  across  said  road  from  one  part  of  his 
land  to  the  other;  and,  where  said  road 
shall  run  through  the  enclosures  of  individ- 
uals, it  shall  be  the  duty  of  said  company 
to  dig  and  keep  in  repair  the  necessary 
stock  ditches  in  order  to  protect  such  en- 
closures." 

Section  2  of  an  act  entitled  "An  Act  to 
Incorporate  the  Holly  Springs  Railroad 
Company":  "Sec.  2.  Be  it  further  enacted, 
that  whenever,  in  the  construction  of  the 
said  railroad,  it  shall  be  necessary  to  cross 
or  intersect  any  established  road  or  way,  it 
shall  be  the  duty  of  the  said  president  and 
directors  so  to  construct  the  said  railroad 
across  any  road  already  or  hereafter  to  be 
established  by  law,  as  not  to  impede  the  pas- 
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sage  or  transportation  of  persons  or  prop- 
erty thereon;  and,  when  it  shall  be  neces- 
sary to  pass  through  the  land  of  any  indi- 
vidual, it  shall  also  be  their  duty  to  provide 
for  such  individual  a  proper  wagon  way 
across  said  railroad  from  one  part  of  his 
land  to  another." 

By  these  references  it  becomes  evident 
that  the  Chicago,  St.  Louis,  &  New  Orleans 
Railroad  Company  was  clothed  with  com- 
plete power  to  do  any  and  all  acts  which 
might  be  necessary  to  insure  the  successful 
maintenance  and  operation  of  its  line  of 
railroad  throughout  the  state.  The  object 
which  preceding  legislation  had  in  view  was 
the  encouragement  of  various  railroad  cor- 
porations so  as  to  insure  the  construction  of 
a  line  of  road  which  should  run  without 
break,  traversing  the  entire  state,  and  link 
together  the  markets  of  the  north  and  the 
fields  and  factories  of  the  south.  This  end 
had  already  been  accomplished  at  the  date 
of  the  incorporation  of  the  Chicago,  St. 
Louis,  &  New  Orleans  Railroad  Company. 
The  continuous  line  of  railroad  was  already 
in  successful  operation  throughout  the  state, 
and  it  was  only  necessary  to  clothe  the  com- 
pany then  coming  into  existence  and  obtain- 
ing possession  of  the  line  with  all  necessary 
powers  to  insure  its  continued  and  success- 
ful operation.  This  company,  in  assuming 
charge  and  control  of  the  railroad  already 
constructed,  was  clothed,  as  successor,  with 
all  the  powers,  privileges,  and  franchises 
with  which  each  and  every  prior  corporation 
had  been  by  legislative  authority  invested. 
We  think  it  absolutely  indisputable  that  the 
acta  referred  to,  recognizing  and  acquiescing 
in  the  enjoyment  of  a  franchise  by  a  rail- 
road corporation  through  the  state  of  Mis- 
nissippi,  and  through  each  one  of  the  munic- 
ipalities mentioned  in  its  charters  and  trav- 
ersed by  its  line,  considered  in  (x>nnection 
with  the  further  fact  that  a  right  of  way 
"from  Jackson  to  Canton,"  and  "from  Can- 
ton northward,"  and  "through  the  state," 
was  in  express  terms  granted  to  the  corpo- 
rations named,  did  do  what  they  undertook 
to  do,  and  that  evidently  was  to  grant  and 
delegate  to  the  Chicago,  St.  Louis,  &  New 
Orleans  Railroad  Company  full  power  to  do 
all  acts  necessary  to  the  completion  of  the 
construction  and  incidental  to  the  subse- 
quent maintenance  of  the  road,  wherever  it 
might,  under  the  terms  of  its  charter,  law- 
fully be  laid.  Hazlehurat  v.  Freeman,  62 
Ga.  245;  Rio  Grande  R.  Co.  v.  Brownsville, 
45  Tex.  88;  Morris  rf  E.  R.  Co.  v.  Central 
R.  Co.  31  N.  J.  L.  205,  212;  Chicago  d  N. 
W,  R.  Co.  V.  Chicago  rf  E.  R.  Co.  112  111. 
589;  Com.  v.  Erie  &  N.  E.  R.  Co.  27  Pa. 
339,  67  Am.  Dec.  475. 

Power,  as  we  have  seen,  was  expressly 
granted  to  cross  any  "public  road  or  way;" 
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and  it  is  now  finally  and  firmly  established 
by  the  adjudications  of  our  own  court  and 
other  authorities  that  these  terms  refer,  un- 
less a  contrary  intention  plainly  appears, 
not  only  to  country  highways,  but  to  munic- 
ipal streets  as  well.  Hamline  v.  Southern  R. 
Co.  76  Miss.  417,  25  So.  295;  Smith,  Mun. 
Corp.  §  1495 ;  Elliott,  Roads  &  Streets,  f  I, 
note  3,  and  cases  cited.  To  hold  that  a  grant 
of  a  right  of  way  through  a  state  did  not 
carry  with  it  the  power  to  cross  over  high- 
ways of  every  description  would  be  to  ren- 
der nugatory  every  act  of  incorporation 
granted  to  a  railroad  company.  In  the  very 
nature  of  things,  it  would  be  impracticable, 
if  not  impossible,  to  specify  in  each  act  of 
incorporation  every  street  and  road,  to  be, 
or  which  might  be,  crossed  by  the  projected 
railroad ;  and  yet  it  is  a  matter  of  common 
knowledge  that  no  railroad  can  possibly 
traverse  a  populous  state  without  crossing 
many  thoroughfares,  both  urban  and  rural. 
It  was  certainly  not  the  intention  of  the  leg- 
islature that  the  great  march  of  progress  in 
which  railroads  are  so  often  the  leaders 
could  be  interfered  with  or  impeded  by  an 
arbitrary  refusal  to  grant  a  right  of  way  by 
any  municipal  body.  To  so  hold  would  have 
the  inevitable  effect  of  compelling  railroad 
companies  not  to  run  through  the  municipal- 
ities of  the  state,  but  to  avoid  them.  That 
this  was  not  the  legislative  design,  and  is 
not  the  true  view,  but  is  directly  violative 
of  the  public  policy  of  our  state,  is  plainly 
shown  by  all  past  legislation  on  this  subject, 
and  by  reference  to  §  187  of  our  present 
Constitution,  where  it  is  made  compulsory 
upon  every  railroad  passing  within  3  miles 
of  any  county  seat,  even  when  not  mentioned 
in  its  charter,  to  pass  through  the  same, 
and  to  maintain  a  depot,  provided  the  town 
or  its  citizens  will  grant  a  right  of  way  and 
sufiicient  depot  grounds  therein;  the  object 
clearly  being  to  prevent  property  values  in 
an  established  county  seat  being  injured  by 
the  locating  of  a  tine  of  railroad  a  short 
distance  therefrom;  and  this  is  an  implied 
recognition  on  the  part  of  the  framers  of 
our  Constitution  of  the  great  underlying 
truth  that  railroads,  properly  conducted  and 
under  reasonable  regulations,  are  a  power 
for  good  in  the  upbuilding  of  the  material 
prosperity  of  a  community. 

In  this  state  the  power  of  the  legislature 
over  municipal  streets  is  plenary,  unless  in 
exceptional  cases  not  here  presented.  It  has 
the  power  to  devest  the  municipalities  of  all 
control  over  their  streets,  and  authorize  their 
use  by  corporations  without  compensation 
to  the  municipality.  It  is  a  question  of  leg- 
islative will  and  intent,  not  a  question  of 
power.  Hodges  v.  Western  U.  Teleg.  Co, 
72  Miss.  912,  29  L.  R.  A.  770,  18  So.  84; 
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Dill.  Mum.  Corp.  §8  680,  683,  701;  Smith, 
Modern  Law  of  Mun.  Corp,  §  1309. 

With  this  principle  clearly  in  view,  look- 
ing now  to  the  facts  of  this  case,  and  bear- 
ing in  mind  the  needs  of  a  railroad  for  its 
successful  operation,  the  question  next 
arises  as  to  what  rights  a  railroad  acquires 
in  its  right  of  way,  and,  further,  whether 
there  is  any  difference  in  the  extent  of  these 
rights  where  the  right  of  way  is  over  private 
property,  or  where  it  traverses  public  streets 
or  highways.  It  should  be  borne  in  mind  that 
both  railroad  corporations  and  municipal 
corporations  are  created  solely  by  legislative 
authority,  and  are  clothed,  in  this  connec- 
tion, at  least,  only  with  such  powers  as  are 
expressly  granted  in  the  creative  act  which 
vitalizes  and  brings  them  into  existence.  By 
the  grant  to  a  railroad  of  a  right  of  way, 
whether  that  grant  be  made  by  legislative 
act  over  public  lands  or  across  public  high- 
^vays,  or  by  condemnation  proceedings,  do- 
nation, or  purchase  through  private  prop- 
erty, certain  rights  in  the  use  of  its  right 
•of  way  are  acquired  by  the  railroad.  It  has 
the  right  to  do  all  things  with  its  right  of 
w.iy,  within  the  scope  of  its  charter  powers, 
which  may  be  found  essential  or  incidental 
to  its  full  and  complete  use  for  the  purpose 
for  which  it  was  acquired.  Thus  it  has  been 
held  that  as  a  railroad  cannot  be  success- 
fully constructed  or  advantageously  opera- 
ted without  establishing  proper  grades,  so 
that  trains  may  be  safely  and  speedily  trans- 
ported over  its  tracks,  the.  abutting  owner 
has  no  claim  for  compensation  for  any  earth 
that  may  be  removed  from  the  right  of  way, 
or  for  damages  by  establishing  in  a  proper 
manner  a  grade  thereon.  New  Orleans,  B. 
R.  V.  d  M.  R.  Co.  V.  Broicny  64  Miss.  482, 
1  So.  637 ;  Cas8idy  v.  Old  Colony  R.  Co.  141 
Mass.  174,  5  N.  E.  142.  It  is  also  settled 
that,  as  railroad  companies  cannot  discharge 
the  duties  incumbent  upon  them  as  public 
carriers  of  freight  and  passengers,  and  can- 
not transport  the  many  trains  required  by 
the  needs  of  commerce  and  travel  with  safety 
or  security  to  life  or  property,  without  the 
maintenance  of  a  telegraph  system,  they 
have  the  right  to  establish  a  system  of  wires 
and  posts  over  their  rights  of  way,  and  that 
this  is  not  the  imposition  of  an  additional 
servitude,  within  the  legal  meaning  of  that 
term,  authorizing  an  abutting  owner  to 
claim  additional  compensation.  American 
Teleph.  d  Teleg.  Co.  v.  Pearce,  71  Md.  641, 
7  L.  R.  A.  200,  18  Atl.  910;  Western  U. 
Teleg.  Co.  v.  Rich,  19  Kan.  617,  27  Am.  Rep. 
159;  Taggart  v.  Netoport  Street  R.  Co.  16 
R.  I.  688,  7  L.  R.  A.  205,  19  Atl.  326;  Ran- 
dolph, Em.  Dom.  §  210,  The  basic  principle 
here,  as  in  the  case  of  municipal  control  of 
highways,  is  essentially  the  same.  Railroad 
•companies  are  vested  with  power  to  devote 
^.5  L.  R.  A. 


the  right  of  way  to  any  purpose  within  the 
scope  of  the  original  condemnation  or  acqui- 
sition, and  for  the  consequences  flowing  from 
such  use  the  original  owner  is  presumed  by 
law  to  have  been  fully  compensated.  They 
may  devote  the  right  of  way  which  they  have 
acquired  to  any  use  indispensable  to,  or 
which  will  facilitate  the  fulfilment  of,  the  ob- 
jects of  their  corporate  existence,  whether 
these  uses  be  by  grading,  constructing  of 
telegraph  lines,  or  other  incidental  uses  re- 
quisite for  the  convenient,  safe,  and  success- 
ful conducting  of  their  business  and  regu- 
lar running  of  their  trains.  Does  the  use 
to  which  the  Illinois  Central  Railroad  Com- 
pany desires  to  devote  its  right  of  way  in 
the  instant  case  fall  within  the  category  of 
incidental  uses  included  within  the  original 
condemnation  or  acquisition,  or  is  it  a  use 
foreign  to  its  purpose  and  outside  of  its 
needs?  It  is  hardly  necessary  to  state  that, 
as  railroad  trains  are  pulled  by  locomotive 
engines,  and  as  steam  is  the  propelling 
power,  fuel  and  water  are  both  absolutely 
indispensable  to  their  movement.  As  the 
power  cannot  be  generated  without  heat,  so 
water  is  required  in  order  to  bring  into 
existence  the  required  motive  energy.  If 
water,  then,  is  necessary,  a  railroad  com- 
pany certainly  has  the  right  to  purchase  it, 
or  procure  it  in  any  lawful  method  most 
convenient,  whether  by  wells  dug  on  its  right 
of  way,  or  by  purchase  from  others.  Hougan 
V.  Milwaukee  d  8t.  P.  R.  Co.  35  Iowa,  658, 
14  Am.  Rep.  502.  This  much  being  proved, 
it  follows  to  our  mind,  irresistibly,  that  it 
has  the  power  to  lay  such  conduits  as  are 
required  to  bring  the  water  from  the  source 
of  supply  to  the  place  of  use.  It  can  hardly 
be  seriously  contended  that  a  railroad  com- 
pany clothed  with  power  to  grade  its  right 
of  way  and  to  remove  the  earth  therefrom, 
to  lower  or  raise  at  pleasure  the  surface  of 
the  groimd,  and  to  dig  wells  for  the  purpose 
of  obtaining  water,  would  not  likewise  have 
the  power  to  dig  thereon  a  trench  and  lay 
pipes  for  the  purpose  of  conveniently  con- 
veying the  water  needed  to  supply  the  motive 
power.  We  think  it  manifest,  therefore, 
that,  if  the  water  main  in  question  was  to 
be  laid  solely  on  that  portion  of  the  right 
of  way  of  the  railroad  obtained  by  private 
conveyance  or  condemnation  of  private  prop- 
erty, the  railroad  company  would  be  clearly 
within  its  rights  in  so  installing  it.  And 
we  are  unable  to  see  that  there  is  any  dis- 
tinction, based  upon  any  sound  legal  prin- 
ciple, in  the  power  of  a  railroad  company 
to  make  such  proper  use  of  its  right  of  way 
as  the  needs  of  its  business  may  demand, 
whether  such  right  of  way  is  acquired 
through  private  property  by  donation,  pur- 
chase, or  condemnation,  or  granted  by  legis- 
lative    enactment     over     public     property. 
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streets,  or  highways.  If  it  be  necessary  for 
a  railroad  company  to  construct  a  telegraph 
line,  or  raise  or  lower  a  grade  where  its 
right  of  way  runs  through  private  property, 
the  same  conditions  demand  the  same  treat- 
ment when  the  right  of  way  traverses  streets 
or  highways.  The  broad,  fundamental  princi- 
ple is:  In  the  construction  or  maintenance 
of  its  line  of  road,  a  railroad  company  is 
vested  with  all  such  powers  as  may  be 
requisite  for  the  successful  consummation  of 
tMe  object  for  which  it  was  granted  corpo- 
rate existence.  Take  the  instance  of  an  in- 
terurban  line  of  cable  railway.  Should  a 
charter  be  granted  by  the  state  to  such  a 
corporation,  which,  from  the  very  nature  of 
the  power  by  which  the  cars  are  run,  re- 
quires that  a  trench  shall  be  dug,  and  a 
cable  laid  over  its  entire  route,  could  it  be 
successfully  contended  that  the  grant  of  a 
franchise  would  not  carry  with  it,  even  with- 
out special  provision,  the  power  to  perform 
such  work  and  to  dig  such  trenches  as  would 
be  indispensable  for  the  construction  of  its 
line  of  road?  Clearly  not;  the  reason  being 
that  the  work  is  a  mere  incident  to  the  com- 
pletion of  the  purpose  for  which  the  charter 
was  granted,  and  upon  which  the  very  exist- 
ence of  the  corporation  would  depend.  Just 
as  a  cable  is  indispensable  for  the  running 
of  such  a  road,  so  is  water  required  to  pro- 
duce the  propelling  power  used  by  steam 
railroads.  The  one  is  no  more  necessary 
to  the  successful  operation  of  the  first  than 
is  the  latter  indispensable  to  the  other. 
This  being  so,  and  the  lessor  of  the  Illinois 
Central  Railroad  Company  being  expressly 
vested  with  all  requisite  powers,  privileges, 
and  franchises,  and  these,  in  turn,  by  the 
broad  and  general  provisions  of  its  lease 
contract,  being  transferred  to  the  Illinois 
Central  Railroad  Company,  and  the  power 
of  the  legislature  to  grant  the  franchise  be- 
ing unquestioned,  we  see  no  escape  from  the 
conclusion  that  such  railroad  company  is 
strictly  within  its  rights  in  laying  the  pro- 
posed water  main  over  its  right  of  way, 
whether  the  same  traverses  private  property, 
or  crosses  the  public  streets  of  a  municipal- 
ity, through  which,  by  legislative  enactment, 
its  lessor  acquired  the  right  to  construct 
and  maintain  its  line  of  road.  Especially 
where,  as  in  the  instant  case,  the  right  to  so 
cross  the  streets  was  asserted  and  exercised 
by  the  railroad  company  long  prior  to  any 
express  legislative  grant  to  the  municipality 
of  power  to  "regulate  the  crossings  of  rail- 
ways," and  such  use  has  been  asquiesced  in 
and  tacitly  acknowledged  by  the  municipal 
authorities  and  the  citizens  continuously  and 
uninterruptedly  for  nearly  half  a  century. 
See  Smith,  Modern  Law  of  iPfun.  Corp. 
$  1309e;  Chicago  v.  Union  Stock  Yards 
rf  Transit  Co,  164  111.  224,  35  L.  R.  A.  281, 
C.5  L.  R.  A. 


45  N.  E.  430.  Under  these  circumstances^ 
the  fact  that  the  Illinois  Central  Railroad 
Company  is  a  foreign  corporation  is  of  no- 
importance.  It  is  not  compelled  to  resort 
to  the  power  of  eminent  domain.  It  is  but 
exercising  a  right  already  acquired  by  its 
lessor,  and  to  which  it  has  been  expressly 
subrogated. 

We  do  not  here  decide  whether,  under 
§  17  of  our  Constitution,  the  construction 
across  the  streets  of  such  water  main  would 
or  would  not  entitle  the  abutting  owners  on 
the  streets  to  recover  compensation.  That  is 
not  the  case  here.  The  municipality  has  no 
such  title  to  the  fee  of  the  streets  as  en- 
titles it  to  claim  compensation  from  a  rail- 
road company  or  other  corporation  which  by 
virtue  of  a  legislative  franchise  occupies  a 
portion  of  the  public  streets  for  crossing. 
Hodges  v.  Wester^i  U.  Teleg,  Co.  72  Miss. 
912,  29  L.  R.  A.  770,  18  So.  84;  Randolph, 
Em.  Dom.  §§  297-365;  People  v.  Kerr,  27 
N.  Y.  188. 

We  recognize  the  well-established  distinc- 
tion between  cases  of  longitudinal  occupancy^ 
of  streets  and  cases  where  the  highways  are 
simply  crossed  in  the  construction  of  the 
line  of  railroad;  but  that  distinction,  as  we 
understand  this  record,  is  not  brought  into- 
question  in  this  case.  The  only  taking  of 
the  streets  of  the  city  of  Canton  is  by  the 
crossing  by  the  tracks  of  the  railroad,  and 
this  power,  in  our  judgment,  was  expressly 
granted  to  the  lessor  of  the  Illinois  Central 
Railroad  Company,  by  any  just  interpreta- 
tion of  the  various  legislative  acts  of  in- 
corporation hereinbefore  referred  to. 

The  remaining  question  in  the  case  is  of 
easy  solution.  It  is  a  well-established  prin- 
ciple of  equity  jurisprudence  that  any  un- 
authorized occupancy  of  a  street  constitutes 
a  nuisance,  which  can  by  equity  be  enjoined  or 
prohibited.  But  here  there  is  no  unauthorized 
occupancy  of  the  public  streets  of  the  city  of 
Canton,  and  no  proof  that  their  free  use  will 
be  permanently  interfered  with,  or  that  any 
irreparable  damage  will  be  inflicted,  and 
hence  there  is  no  ground  for  the  interposi- 
tion of  the  restraining  hand  of  a  court  of 
equity.  Faust  v.  Passenger  R.  Co.  3  Phila. 
166;  Danville,  H.  &  W.  R.  Co.  v.  Com.  73 
Pa.  38.  Under  the  facts  of  this  record,  all 
that  is  sought  by  the  Illinois  Central  Rail- 
road Company  is  the  temporary  and  partial 
obstruction  of  the  streets  for  the  short  time 
required  for  the  laying  of  the  water  main. 
This  it  has  the  right  to  do,  and  this  power 
is  expressly  recognized  as  a  general  proposi- 
tion as  appertaining  to  all  railroad  corpora- 
tions by  S  3555  of  the  Code  of  1892.  For 
all  damages  proximately  resulting  from  such 
laying  of  the  water  main  and  the  digging  of 
the  trench^  the  railroad  company,  by  express^ 
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statutory   provision,   would   be   responsible. 
Elliott,  Roads  &  Streets,  §§  809-882. 

For  these  reasons,  we  are  of  the  opinion 
that  the  bill  of  complaint  herein  states  no 
proper  cause  for  injunction,  and,  upon  the 
facts  disclosed,  the  decree  of  the  chancellor 
dissolving  the  injunction  was  correct,  and  is 
affirmed, 

Whitfield,  Ch.  J.,  specially  concurring: 
The  facts  in  this  case  necessary  to  the 
view  I  take  are  these:  The  Illinois  Central 
Railroad  Company,  finding  a  more  constant 
and  ready  supply  of  water  necessary  to  the 
convenient  and  efficient  operation  of  its  rail- 
road as  a  common  carrier,  contracted  with 
the  Canton  Cotton  Warehouse  Company  for 
such  supply.  The  said  railroad  company's 
water  station  was  about  1,700  feet  south  of 
the  Canton  Cotton  Warehouse  &  Ice  Factory, 
and  the  railroad  runs  through  Canton  north 
and  south.  The  railroad  proposed  to  lay  a 
subsurface  water  pipe,  within  the  100  feet 
constituting  its  right  of  way,  from  the  rail- 
road's water  station  to  a  point  opposite  the 
ice  factory,  and  from  that  point  to  lay  pipes 
on  the  ice  factory's  grounds.  The  channel 
for  the  pipes  was  to  be  18  inches  wide  by  2 
feet  deep.  Two  of  the  streets  of  the  city — 
Peace  street  and  Fulton  street — cross  the 
railroad  from  east  to  west.  Peace  street  is 
(50  feet  wide,  and  Fulton  street  40  feet  wide. 
The  Canton  Cotton  Warehouse  Company  and 
ice  factory  and  water  plant  is  a  private  cor- 
poration. In  other  words,  the  waterworks 
plant  does  not  belong  to  the  city.  It  was, 
of  course,  necessary  in  laying  this  water 
pipe  to  cross  Peace  and  Fulton  streets.  The 
city  filed  this  bill  enjoining  the  laying  of 
this  pipe  on  the  following  grounds:  First. 
That  the  Illinois  Central  Railroad  Company 
acquired  the  right  of  way,  under  its  lease, 
through  the  charter  of  the  New  Orleans, 
Jackson,  &  Great  Northern  Railroad  Com- 
pany to  the  town  of  Canton  (that  is  to  say, 
to  the  southern  boundary  line  of  the  corpo- 
ration ) ,  and  that  the  right  of  way  north  from 
the  Canton  corporation  line  was  acquired 
under  the  charter  of  the  Mississippi  Central 
Railroad  Company,  which  charter  provided 
for  a  right  of  way  northward  from  the  city 
of  Canton.  The  contention  of  the  city  on 
this  point  was  that,  as  the  right  of  way 
imder  one  charter  was  to  the  city  line  on 
the  south,  and  under  the  other  from  the 
city  line  north,  therefore  the  railroad  had 
no  right  of  way  through  the  city.  There  are 
two  answers  to  this:  First.  The  3d  section 
of  the  charter  of  the  New  Orleans,  Jackson, 
&  Great  Northern  Railroad  Company,  ap- 
proved March  11,  1852,  provides:  "Sec.  3. 
Said  company  is  hereby  invested  with  all  the 
rights  and  powers  necessary  for  the  con- 
struction, repair,  and  maintenance  of  a  rail- 
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road  through  this  state,  and  may  purchase 
such  land  and  material  for  the  same  as  they 
may  consider  necessary."  The  charter  of  the 
Holly  Springs  Railroad  Company^  which 
was  made  part  of  the  original  Mississippi 
Central  Railroad  Company  charter,  which 
belonged  to  the  consolidated  company,  the- 
Chicago,  St.  Louis,  &  New  Orleans  Com- 
pany, provides  in  its  11th  section:  "When* 
ever  in  the  construction  of  the  said  railroad 
it  shall  be  necessary  to  cross  or  intersect 
any  established  road  or  way,  it  shall  be  tbe- 
duty  of  said  president  and  directors  so  to 
construct  said  railroad  across  any  road  al- 
ready or  hereafter  to  be  established  by  law,, 
so  as  not  to  impede  the  passage  or  trans- 
portation of  persons  or  property  thereon; 
and,  when  it  shall  be  necessary  to  pns^ 
through  land  of  any  individual,  it  shall  also 
be  their  duty  to  provide  a  proper  wagon  way 
across  said  railroad  from  one  part  of  the- 
land  to  another."  The  right  of  way  through 
the  state  of  Mississippi,  of  course,  conferred 
the  power  to  acquire  the  right  of  way' 
through  the  streets  of  any  city  in  the  state 
along  the  charter  route.  We  all  agree  that 
there  is  nothing  in  this  contention.  The 
second  ground  for  the  bill  was  that  the  lay- 
ing of  this  pipe  under  the  surface  of  the 
streets  was  an  additional  servitude,  which 
the  railroad  company  could  not  impose  with- 
out the  consent  of  the  city;  but  it  is  obvi- 
ous, from  the  authorities  cited  in  the  brief 
of  counsel  for  appellee,  that  this,  if  so,  could 
only  be  complained  of  by  an  abutting  owner, 
and  this  bill  is  filed  by  the  city  alone.  Tlie 
rights  of  no  abutting  owner  are  involved 
here.  The  third  ground  for  the  bill  was  that 
there  was  a  corrupt  agreement  between  the 
Canton  Cotton  Warehouse  Company  and  the 
railroad  to  use  the  railroad's  right  of  way 
for  a  private  purpose;  that  is,  to  enable  the 
Canton  Warehouse  Company  to  sell  its  wa- 
ter in  disregard,  as  alleged,  of  the  police 
power  of  the  city  over  its  streets.  And 
complaint  is  made  about  the  rate  at  which 
the  water  is  sold.  But  the  chief  ground  pre- 
sented in  the  argument  here  was  that  the 
railroad  company  could  not  cross  with  it» 
right  of  way  these  two  streets  without  the 
consent  of  the  city,  nor  lay  said  water  pipes 
within  the  right  of  way  without  said  con- 
sent. So  far  as  the  right  of  way  is  con- 
cerned, we  have  already  pointed  out  that  the 
lessor  of  the  Illinois  Central  Railroad  Com- 
pany was  granted  the  right  of  way  through 
and  across  these  streets  by  charters  given  by 
the  legislature.  Having  obtained  legislative 
grant,  it  was  unnecessary  to  get  consent 
from  the  city,  since  the  legislative  power 
in  that  respect  is  paramount.  And  secondly, 
if  there  had  been  no  legislative  grant,  there 
had  been  forty  years'  occupation  and  use 
of  the  right  of  way  across  these  streets,  and 
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that  conferred  a  valid  prescriptive  right. 
Louisville  v.  Louisville  Water  Co.  105  Ky. 
754,  49  S.  W.  766,  cited  in  the  exhauntive 
note  to  Asher  v.  Hutchinson  Water,  Light,  d 
P.  Co.  61  L.  R.  A,  76. 

The  only  real  question  in  this  case  for  de- 
cision is  this:  Did  the  grant  of  the  right  of 
way  or  the  acquisition  of  the  right  of  way 
by  forty  years'  use,  confer  upon  the  railroad 
the  right  to  lay  the  water  pipes  set  out  in 
the  testimony,  under  the  ground  forming 
part  of  the  right  of  way,  where  the  pipes 
would  run  under  the  streets  in  question,  of 
the  city  of  Canton  ?  The  injunction  is  based 
upon  the  proposition  that  to  permit  the  rail- 
road to  dig  up  the  surface  of  these  two  streets 
crossed  transversely  by  the  railroad  right  of 
way,  so  as  to  lay  these  pipes  underground 
beneath  the  surface  of  the  streets,  is  an  in- 
terference with  the  use  of  these  streets  as 
streets.  It  is,  of  course,  true  that  the  city 
of  Canton  has  full  power  to  control  its 
streets  and  their  use  by  reasonable  police 
regulations.  Power  of  cities  in  this  regard 
is  very  large.  On  the  other  hand,  the  rail- 
road company  has  a  right  of  way  over  these 
streets,  and  the  grant  of  the  right  of  way 
must  carry  with  it  every  such  use  of  the 
incidents  of  the  right  of  way  as  will  rea- 
sonably facilitate  the  efficient  operation  of 
the  railroad,  which  use  does  not  also  inter- 
fere with  the  use  of  the  streets  by  the  city 
«8  streets  for  the  passage  over  them  by  per- 
sons riding,  driving,  or. walking,  or  which 
•does  not  interfere  with  their  use  as  streets 
for  other  proper  purposes,  and  which  use 
4oes  not  also  interfere  with  the  property 
rights  of  abutting  owners.  See  the  authori- 
ties collated  in  note  to  Asher  v.  Hutchin- 
son Water,  Light,  d  P.  Co.  61  L.  R.  A.,  at 
pages  77  and  78. 

There  are  some  principles  which  are,  of 
-course,  plain:  First.  That  the  city  has  the 
amplest  power  to  control  its  streets  for  the 
good  of  all  its  citizens.  Second.  That  the 
only  party  who  can  recover  damages  of  tlie 
railroad  for  putting  an  additional  servitude 
on  these  rights  of  way  is  the  abutting  owner. 
See  authorities  in  brief  of  counsel  for  appel- 
lee. The  city  has  no  right  to  damages  in 
such  case.  Third.  That  the  railroad  grant 
of  right  of  way  over  the  streets  of  the  city 
does  not  authorize  it  to  interrupt,  or  iu  any 
manner  interfere  with,  the  use  of  the  streets 
as  streets.  They  may  construct  any  neces- 
sary and  proper  buildings  on  their  right  of 
way.  Oudger  v.  Richmond  d  D.  R.  Co.  43 
Am.  &  Eng.  R.  Cas.  p.  606,  and  note  (106 
N.  C.  481,  11  S.  E.  515).  But  whether  they 
can  lay  pipes  underneath  the  surface  of 
streets  is  not,  of  course,  determined  by  their 
right  to  erect  buildings  on  their  right  of 
way,  where  their  right  of  way  does  not  cross 
streets.  Fourth.  But  it  is  also  clear  that 
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whatever  use  of  the  ground  beneath  the  sur- 
face of  the  streets,  essential  to  the  efficient 
operation  of  the  railway,  may*  be  fairly  in- 
cluded within  the  grant  of  the  right  of  way 
itself,  as  incident  thereto,  is  a  use  to  which 
the  railroad  company  has  a  right.  Take  the 
concrete  case.  What  the  railroad  wants  is 
water.  Railroad  trains  cannot  be  operated 
without  water.  The  procurement  of  water 
in  abundant  supply  is  essential,  in  the  high- 
est degree,  to  the  efficient  operation  of  the 
railroad.  The  pipes  which  are  to  conduct 
this  water  from  the  property  of  the  Canton 
Cotton  Warehoiise  to  the  railroad  water 
tanks  are  proposed  to  be  put  deep  beneath 
the  surface  of  the  streets,  where  the  railroad 
right  of  way  crosses  them,  and  the  surface 
of  the  streets  is  to  be  put  back  in  the  same 
condition  in  which  it  is  now,  so  that  passage 
over  the  streets,  as  streets,  will  not  be  in 
any  manner  interfered  with.  It  is  true  that 
for  the  little  time  required  to  dig  up  the 
surface  of  the  two  streets  and  lay  the  pi  pea 
thereunder — shown  to  be  only  a  few  hours — 
there  would  be  some  slight,  temporary,  in- 
terference with  travel  over  the  streets;  but 
it  is  not  this  sort  of  casual,  necessary  inter- 
ference which  the  law  means,  within  the 
principle  which  we  are  discussing.  Such 
casual  necessary  interference,  in  the 
prosecution  of  improvements,  may  often 
occur  in  the  adjustment  of  the  rela- 
tive rights  of  cities  and  railroads  pass- 
ing over  their  streets,  and  are  not  to  be  held 
by  the  courts  as  an  insuperable  barrier  to 
the  development  of  the  manifold  needs  of 
the  complex  civilization  of  a  city,  when  the 
relative  rights  of  a  city  and  of  common 
carriers  traversing  its  streets  are  involved. 
The  city  owes  a  duty  to  the  railroad,  and 
the  railroad  a  duty  to  the  city.  Each  must 
so  use  its  rights  as  not  needlessly  to  inter- 
fere with  the  exercise  by  the  other  of  its 
rights.  The  city  may  and  must  keep  its 
streets  open  for  travel;  but,  in  doing  so,  it 
is  not  to  stickle  at  a  slight  interference  for 
a  few  hours  with  that  use,  when  that  inter- 
ference is  necessary  to  enable  the  railroad  to 
properly  exercise  its  right,  incidental  to  the 
right  of  way,  to  lay  subsurface  pipes  for  the 
conveying  of  so  essential  a  thing  as  water. 
As  said  in  Clark  v.  Fry,  8  Ohio  St.  358, 
72  Am.  Dec.  591 :  "The  right  of  the  public 
in  the  use  of  a  highway  is  the  right  of  trans- 
it to  every  person  who  has  occasion  to  use 
it.  This  right  is,  however,  subject  to  such 
incidental  and  temporary  or  partial  obstruc- 
tions as  manifest  necessity  may  require. 
Even  the  use  of  a  highway  for  mere  transit 
by  one  part  of  the  public  may,  at  the  time 
of  a  multitude  upon  it,  oppose  a  temporary 
obstruction  to  the  passage  of  another  part 
of  the  public.  A  company  of  persons  stop- 
ping and  standing  on   the   pavement  of   a 
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•fitreet,  or  persons  stopping  in  the  street 
-with  their  wagons  or  carriages,  for  mere 
temporary  purposes  of  business,  interpose 
impediments  to  the  free  and  uninterrupted 
transit  upon  a  public  highway.  The  delivery 
of  freight  and  every  variety  of  goods,  fuel, 
«tc.,  at  business  and  other  houses  on  a 
-street,  is  a  necessary  incident  to  the  use  of 
the  public  highway.  And  the  repair  or  im- 
provement of  streets,  and  the  deposit  of  the 
materials  for  the  same,  often  create  ob- 
structions to  the  uninterrupted  transit  by 
the  public.  So,  also»  the  improvement  of 
building  or  repair  of  houses  and  the  con- 
-struction  of  sewers  and  cellar  drains  on  ad- 
jacent lots  often  create  necessary  tempo- 
rary impediments  upon  public  highways. 
These  are  not  invasions  of,  but  simply  inci- 
'dents  to,  or  rather  qualifications  of,  the  right 
of  transit;  the  limitation  upon  them  is  that 
they  must  not  be  unnecessarily  and  unrea- 
sonably interposed  or  prolonged.  See  also 
Kirby  v.  Citizens'  R.  Co.  48  Md.  168,  30 
Am.  Rep.  456. 

The  railroad  undertaking  to  lay  such  sub- 
-surface  pipes  transversely  and  underneath 
i;he  surface  of  streets  must  exercise  great 
-care  and  skill  and  great  despatch  in  doing 
so,  so  as  to  make  the  interference  with  the 
Tise  of  the  surface  of  the  streets  as  short  and 
as  slight  as  possible.  But  to  hold  that,  ex- 
-ercising  such  care,  and  reducing  the  inter- 
ference to  the  minimum,  as  shown  in  this 
record,  it  may  not  use  this  right  at  all, 
^which  it  has  as  an  incident  to  its  right  of 
-way,  already  lawfully  acquired,  is  to  place 
one's  self  in  the  city's  point  of  view  wholly, 
and  omit  to  see  the  correlative  right  of  the 
railroad.  The  use  of  the  streets  must  be  pre- 
served, of  course,  but  the  preservation  of  the 
use  of  the  streets  as  streets  cannot  in  any 
reasonable  sense  be  said  to  be  interfered 
-with  by  the  construction  of  the  subsurface 
pipes  in  the  manner  indicated  by  the  testi- 
mony in  this  record.  The  principle  is  thus 
announced  in  Elyton  Land  Co,  v.  South  & 
North  Ala.  R.  Co,  95  Ala.  647,  10  So.  274: 
^'The  authorities  support  the  conclusion  that 
a  railroad  company  may  make  any  use  of 
the  land  acquired  by  it  for  use  as  the  right 
of  w^ay  for  its  railroad  which  directly  or  in- 
directly contributes  to  the  safe,  economical, 
and  efficient  operation  of  the  road,  and  which 
•does  not  interfere  with  the  rights  of  prop- 
erty pertaining  to  the  adjacent  lands."  And 
again  at  page  645,  95  Ala.,  and  at  page  273, 
10  So.,  the  court  says:  "It  is  a  matter  of 
-common  knowledge  that  the  railroad  busi- 
ness involves  the  use,  not  only  of  cars  and 
-tracks,  but  of  buildings  and  structures  of 
Ararious  kinds.  It  was  contemplated  r.hat 
the  strip  of  land  in  dispute  in  this  case 
should  be  used  as  a  right  of  way  in  a  city. 
The  place  was  expected  to  be  the  scene  for 
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the  transaction  of  many  phases  of  the  busi- 
ness different  from,  but  incident  to,  the  mere 
act  of  carrying  persons  or  things.  It  was  to 
be  the  place  for  receiving,  delivering,  stor- 
ing, and  transshipping  freight.  In  such 
places  it  is  frequently  necessary  for  the  con- 
venient transaction  of  a  railroad  business  to 
have  platforms,  warehouses,  lumber  yards, 
elevators,  cattle  pens,  engine  houses,  car 
sheds,  depots,  repair  shops,  and  other  like 
facilities  contiguous  to  the  tracks.  The 
space  which  is  commonly  called  the  railrond 
right  of  way  is,  in  populous  localities,  gen- 
erally found  dotted  with  structures,  other 
than  the  tracks,  which  are  necessary  or  con- 
venient for  the  transaction  of  the  business 
of  a  common  carrier;  and  we  think  that  the 
erection  of  such  structures  is  to  be  regarded 
as  within  the  contemplation  of  the  parties 
to  a  contract  which  stipulates  for  the  use  of 
land  in  such  a  locality  as  a  railroad  right  of 
way,  unless  the  contrary  appears  from  the 
terms  of  the  contract.  Ordinarily  the  right 
of  way  of  a  railroad  company  is  its  exclusive 
property,  and  the  company  is  entitled  to  its 
free  and  unobstructed  use.  Memphis  d  C. 
R.  Co,  v.  Womack,  84  Ala.  149,  4  So.  618. 
The  company  is  entitled  to  an  absolute  and 
exclusive  possession  so  far  as  to  secure  fully 
every  purpose  for  which  the  railroad  is 
made  and  used.  Tennessee  d  C.  R.  Co.  v. 
East  Alabama  R,  Co.  75  Ala.  524,  61  Am. 
Rep.  475.  The  question  is.  What  are  the 
uses  to  which  the  right  of  way  may  be  de- 
voted? The  Western  Railroad  Corporation 
was  authorized  by  its  charter  to  lay  out  its 
road,  not  exceeding  5  rods  wide,  through  the 
whole  length,  and  to  acquire  such  strip  by 
condemnation  proceedings.  In  reference  to 
the  rights  of  the  company  within  this  area, 
Shaw,  Ch.  J.,  delivering  the  opinion  of  tlie 
supreme  court  of  Massachusetts,  said:  *To 
the  extent  of  5  rods,  it  appears  to  us,  the 
legislature  intended  that  the  franchise  of 
this  corporation  should  extend,  for  any  and 
all  purposes  incident  to  the  object  of  its 
creation.  It  was  contended  in  argument  that 
their  franchise  for  public  purposes  extended 
only  to  the  use  of  this  strip  of  land  as  a  way, 
and  that  if  they  had  occasion  for  buildings 
and  storehouses,  as  incident  to  their  opera- 
tions as  carriers  of  persons  and  merchandise, 
they  were  to  be  regarded,  in  their  latter  ca- 
pacity, as  carrying  on  a  distinct  business  for 
their  own  profit,  and  therefore  that  such 
buildings  were  not  to  come  under  the  same 
franchise.  But  no  such  limitation  is  con- 
tained in  the  act  of  incorporation,  and  none 
such  results  from  the  nature  of  its  pro- 
visions. The  establishment  of  the  rail  track, 
and  the  maintenance  of  engines  and  cars  for 
the  transportation  of  persons  and  goods,  are 
all  combined  together,  as  one  public  object 
to  be  attained,  and  the  privileges  incident 
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to  the  cue  are  incident  to  the  other.  No 
doubt,  in  practice,  the  main  use  of  the  strip 
of  land  of  5  rods  in  width,  in  the  greater 
part  of  its  extent,  will  be  for  sustaining  »;he 
track  for  the  trains  to  pass  over.  But  such 
restriction  of  its  use  is  not  found  in  the 
act;  and  therefore,  when  the  corporation 
have  occasion  to  use  any  part  of  such  strip 
of  5  rods  for  any  of  the  purposes  incident  to 
their  creation,  it  is  within  their  franchise.' " 
To  the  same  effect,  see  note  to  Gugder  v. 
Richmond  &  D.  It,  Co.  43  Am.  &  Eng.  R. 
Cas.  p.  608.  See  specially,  also,  Allen  v. 
Boston,  150  Mass.,  at  page  335,  38  Am.  St. 
Rep.  423,  34  N.  E.  519.  And  see  also  Walker 
V.  Pierce,  38  Vt.  97,  and  Abbott  v.  Butler, 
59  N.  n.  317. 

There  is  a  marked  distinction  between  the 
rights  to  lay  pipes  for  water,  gas,  and  the 
like  in  a  country  highway,  and  in  the  streets 
of  a  city.  The  laying  of  water  mains  is  not 
an  incident  of  the  use  of  a  country  highway. 
Elliott,  Roads  &  Streets,  §  404.  But  ^vcn 
there  Judge  Elliott  says  (p.  415)  :  "If  the 
light  is  for  the  highway,  and  is  necessary 
to  make  it  safe  and  convenient  for  free  pas- 
sage, then  it  is  probable  that  the  highway 
officers  would  have  a  right  to  dig  trenches 
and  lay  pipes,  for  we  think  it  must  be  tire 
law  that  where  it  is  necessary  to  secure  gas 
to  light  the  public  way,  and  thereby  make  it 
safe,  the  highway  officers  may  use  the  way 
for  a  pipe  line.  To  make  our  meaning  plain, 
suppose,  for  example,  there  is  a  dangerous 
bridge  or  otlier  place  in  a  rural  highway 
mucl)  traveled  after  night,  and  that  the  best 
and  most  convenient  mode  of  lighting  and 
making  it  safe  is  by  conveying  gas  to  it,  from 
a  place  near  by;  would  not  the  highway 
officers  have  a  right  to  dig  trenches  and  lay 
pipes  in  the  road  for  the  purpose  of  lighting 
the  dangerous  place,  and  thus  make  it  safe 
for  passage?  To  our  minds  it  seems  clear 
that  they  would  have  this  right."  But  the 
laying  of  pipes  for  the  water  or  gas  is  an  in- 
cident of  the  use  of  the  streets  in  a  city. 
Says  Judge  Elliott  in  §  405:  "The  streets 
of  a  city  may  be  used  for  laying  pipe  lines, 
and  this  is  so  although  there  may  be  no  ox- 
press  statutory  provision  authorizing  the 
municipality  to  permit  such  a  use.  Where 
a  municipal  corporation  has  power  to  light 
its  streets  or  to  supply  itself  with  water,  it 
has,  as  an  incidental  power,  the  authority 
to  permit  the  necessary  pipe  lines  to  be  laid 
in  the  public  streets.  But  a  gas  or  water 
company  has  no  right  to  dig  into  the  streets 
of  a  city  without  the  consent  of  its  officers, 
except,  perhaps,  in  cases  where  the  charter 
of  the  company  confers  that  right.  Laying 
water  or  gas  pipes  in  a  street  is  not  an  ad- 
ditional burden  entitling  the  owner  of  the 
fee  to  additional  compensation.  Reservoirs 
and  cisterns  may  be  dug  in  city  streets. 
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Sewers  and  drains  may  be  constructed  in 
public  streets  when  required  for  corporate 
purposes."  Precisely  the  same  doctrine  in- 
laid down  by  Judge  Dillon  in  2  Dill.  Mun. 
Corp.  §  697. 

The  best  statement  we  have  seen  of  the 
extent  of  the  right  of  easement  in  a  city 
of  a  street  is  contained  in  §  407  in  EUiotc 
on  Roads  &  Streets:  "Some  of  the  court* 
make  a  distinction  between  cases  in  which 
the  fee  is  in  the  municipality  and  those  in 
which  it  is  in  the  adjoining  owner,  but,  in 
our  judgment,  there  is,  so  far,  at  least,  a» 
respects  the  subject  under  immediate  discus- 
sion, no  valid  reason  for  the  distinction  thus- 
declared  to  exist.  The  easement  which  the 
municipal  corporation  acquires  is  broad 
enough  to  authorize  the  corporate  officers  to 
make  any  legitimate  use  of  the  streeta 
which  does  not  impair  its  character  as  a 
public  way  or  interfere  with  its  free  and  un- 
obstructed use.  The  owner  who  dedicate^^ 
ground  for  a  street  creates  an  easement  ex- 
tensive enough  to  permit  the  city  to  make 
any  legitimate  public  use  of  it  which  does 
not  impair  the  right  of  passage  or  the  right 
of  ingress  and  egress  to  and  from  adjoining- 
property.  So,  when  the  land  is  taken  un-ler 
the  right  of  eminent  domain,  all  is  taken* 
that  is  necessary  to  make  the  street  a  pub- 
lic way  in  all  that  the  term  implies.  The 
easement  acquired  is  by  no  means  confined 
to  the  right  of  passage  or  travel,  for  it  is  a 
matter  of  common  knowledge,  and  therefore 
of  law,  that  land  acquired  for  a  public  ease- 
ment is  subject  to  all  the  burdens  incident 
to  that  easement."  To  the  same  effect  is  IS- 
Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  497,  §  5r 
"As  stated  above,  the  municipality  has  gen- 
erally no  right  to  place  obstructions,  of  a 
permanent  character  on  a  highway  for  mu- 
nicipal purposes,  but  temporary  obstructions- 
may  be  permitted  for  such  purposes  when 
apparently  necessary  or  desirable;  and  it 
has  even  been  held  that  the  municipality 
may  occupy  a  part  of  the  highway  with  a 
water  tank  or  reservoir  to  hold  water  for 
the  purpose  of  sprinkling  streets."  So  much 
for  the  extent  of  the  use  of  the  easement  of 
a  street.  As  to  the  extent  to  which  an  abut- 
ting owner  may  use  the  easement  in  the 
street,  it  is  said  in  the  authority  just  cited,, 
on  page  497,  §  6:  "It  is  conceded  that  own- 
ers of  property  abutting  on  the  highway  may 
make  certain  uses  of  a  part  of  the  highway 
which  are  necessary  for  the  proper  utiliza- 
tion and  enjoyment  of  the  property.  These 
rights  of  the  abutting  owner  are  principally 
those  of  leaving  building  materials  and  ac- 
cessories in  the  highway,  and  also  of  leav- 
ing therein,  for  a  reasonable  time,  articles 
about  to  be  moved  from  or  into  a  buildings 
and  apparatus  or  vehicles  for  the  purpose 
of  aiding  in  such  removal,  and  a  wagon  may 
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t>e  placed  on  the  sidewalk  for  this  purpose. 
"The  obstruction  by  the  abutting  owner  must, 
however,  be  of  a  reasonably  necessary  char- 
acter, and  it  must  not  unreasonably  interfere 
iv^ith  the  rights  of  the  public  to  use  the  high- 
way." The  same  authority  states  in  note  5 
on  the  same  page :  "A  railroad  company  im- 
proving land  adjoining  a  highway  for  rail- 
road purposes  has  the  same  right  as  an 
abutting  owner  to  utilize  a  part  of  the  high- 
way for  the  purpose  of  construction  work." 
The  same  authority,  on  page  500,  par.  "h," 
states:  "The  unauthorized  making,  in  or 
near  the  highway,  of  an  excavation  which  is 
calculated  to  interfere  with  travel  consti- 
tutes an  obstruction  and  nuisance,  subject- 
ing the  maker  to  liability  in  damages  in  case 
any  person  is  injured  thereby,  unless  it  is 
necessarily  made  in  the  improvement  of 
:abutting  property,  in  which  case  it  must  not 
be  unnecessarily  extended  or  continued,  and 
must  be  properly  guarded  to  prevent  acci- 
•dents."  And  on  page  491,  ff  14,  it  states: 
"** While  highways  are  primarily  designed  for 
the  purpose  of  travel,  and  must  therefore  be 
kept  clear  of  obstructions,  the  law  justifies 
obstructions  of  a  partial  and  temporary 
character,  from  the  necessity  of  the  case, 
and  for  the  convenience  of  mankind,  when 
those  obstructions  occur  in  the  customary 
or  contemplated  use  of  the  highway;  they 
being  reasonably  necessary  and  not  unduly 
prolonged.  As  to  what  is  a  proper  obstruc- 
tion, as  being  based  on  a  reasonable  and 
necessary  use,  it  is  impossible  to  lay  down 
any  general  rule,  each  case  being  determi- 
nable by  the  particular  circumstances  there- 
of." To  the  same  effect,  see  Allen  v.  Boston, 
159  Mass.  335,  38  Am.  St.  Rep.  423,  34  N. 
E.  519.  In  43  Am.  &  Eng.  R.  Cas.  676,  in  a 
note  to  Calccmeu  Lumber  Co,  v.  Harris,  the 
supreme  court  of  Kansas  is  quoted  as  saying 
in  Kansas  C.  K,  Co,  v.  Allen,  22  Kan.  285, 
31  Am.  Rep.  190:  '*An  easement  merely 
:give8  to  a  railroad  company  a  right  of  way 
in  the  land;  that  is,  the  right  to  use  the 
land  for  its  purposes.  This  includes  the 
right  to  employ  the  land  taken  for  the  pur- 
poses of  constructing,  maintaining,  and 
■operating  a  railroad  thereon.  Under  this 
right  the  company  has  the  free  and  perfect 
use  of  the  surface  of  the  land  as  far  as  nec- 
•essary  for  all  its  purposes,  and  the  right  to 
use  as  much  above  and  below  the  surface  as 
may  be  needed." 

Now,  what  is  the  principle  underlying  the 
right  of  the  city  to  lay  pipes  in  the  streets 
-for  water  and  gas  for  the  public  good,  and 
the  right  of  the  abutting  owner  likewise  to 
make  excavations  under  the  streets  wherein 
to  lay  pipes  for  sewerage  or  water?  Mani- 
festly the  principle  is  that  land  dedicated 
for  a  street  is  not  limited  as  a  highway  to 
the  one  purpose  of  passage  over  its  surface 
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by  pedestrians,  vehicles,  street  cars,  etc., 
but  that  the  easement  of  streets  is  so  ex- 
tensive as  to  permit  any  other  use  by  the 
city  or  by  the  abutting  owner  which  does 
not  interfere  with  the  use  of  the  street  as  a 
highway  for  travel.  It  may  be  conceded  that 
the  primary  use  of  a  street  is  that  it  may 
be  used  for  travel  over  its  surface,  but  that 
in  no  way  interferes  with  the  sweep  of  the 
principle  that  it  may  also  be  used  for  any 
other  purpose  not  foreign  to  its  use  as  a 
highway,  which  does  not  materially  inter- 
fere with  such  use  of  it  as  a  highway.  It 
is  impossible  to  conjecture  at  the  time  of 
the  dedicating  of  any  given  street  in  a  city 
how  varied  and  how  numerous  may  be  tho 
other  uses  referred  to,  demanded  by  the 
complex  needs  of  an  advancing  civilization 
in  city  life.  Now,  on  this  same  principle, 
precisely,  the  railroad  in  this  case  is  en- 
titled to  passage  over  the  surface  of  the 
streets,  and  to  any  other  use — subsurface  or 
supersurface — of  the  land  embraced  in  its 
right  of  way,  which  contributes  essentially 
to  the  efficient  operation  of  its  road  as  a 
carrier  of  freight  and  passengers,  provided 
only  that  such  other  use  does  not  interfere 
with  the  use  of  the  streets  as  streets. 

It  is  said  that  the  Illinois  Central  Rail- 
road Company  is  but  the  lessee  of  the  rail- 
road which  constructs  these  railroad  cross- 
ings over  the  streets  of  Canton,  and  author- 
ities are  cited  announcing  the  familiar  prin- 
ciple that  ordinarily  in  such  cases  the  lessee 
company  cannot  exercise  the  right  of  emi- 
nent domain  itself,  because  it  does  not  be- 
long to  it  by  the  lease;  but  those  authori- 
ties have  no  application  whatever  here,  for 
the  very  obvious  reason  that  the  lessor  rail- 
road company  acquired  the  right  of  way  it- 
self in  the  exercise  of  the  right  of  eminent 
domain,  and  the  right  of  way  the  lessor  rail- 
road acquired,  of  course,  passed,  in  the  full 
extent  it  had  it  when  so  acquired,  to  the 
lessee.  The  appellee  is  not  claiming  the 
right  to  exercise  the  right  of  eminent  domain 
in  laying  these  pipes.  Precisely  what  it 
claims — and  nothing  more — is  that  the  right 
of  way  acquired  by  its  lessor,  and  which 
passed  by  the  lease  to  it,  embraced,  as  a 
necessary  incident,  the  right  to  lay  these 
pipes.  Appellee  insists  that  the  lessor  rail- 
road company  could  have  laid  these  pipe^, 
as  being  necessary  to  the  convenient  and 
efficient  operation  of  its  railway,  and  that 
by  its  lease  it  got  that  right  thus  already 
existing  in  the  lessor.  In  other  words,  as 
said  at  the  outset,  the  crucial  test  is,  WTiat 
exactly  is  embraced,  under  the  facts  of  this 
case,  in  the  right  of  way  which  the  lessor 
had,  and,  of  course,  conveyed  to  the  lessee? 
Cannot  it  be  fairly  said  that  the  laying  of 
these  pipes  within  the  right  of  way  original- 
ly acquired  by  the  lessor  materially  facili- 
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tutes  and  efficiently  aids  the  operation  of  the 
railroad  company  as  a  freight  and  passen- 
ger carrier?  If  so,  then  it  was  an  incident 
to  that  right  of  way.  The  railroad  is  inter- 
fering in  no  proper  sense  with  any  existing 
use  of  these  streets.  If  in  time  the  city 
should  need  to  put  pipes  for  water  or  gas  or 
sewage  under  these  same  streets  at  these 
points,  when  that  time  arrives  there  must 
be  a  readjustment  to  suit  the  needs  of  the 
changed  conditions.  No  such  situation  is 
presented  by  this  record. 

We  have  already  adverted  to  the  fact  that 
no  abutting  owner  is  here  complaining  upon 
the  ground  that  a  new  servitude  is  being 
imposed  by  the  railroad  company  on  the 
ricjht  of  way.  If  such  abutting  owner  should 
complain,  and  if  he  should  show  that  the 
laying  of  these  pipes  is  the  imposition  of  a 
new  servitude,  he,  of  course,  could  recover 
such  damages  as  may  be  occasioned  to  him 
thereby;  but  that  is  not  our  case. 

We  have  paid  no  attention  to  the  charge 
of  collusion  between  the  railroad  and  the 
cotton  warehouse,  for  it  must  be  obvious 
that,  if  the  railroad  had  the  legal  right  to 
lay  these  pipes,  the  laying  of  them  could  not 
be  rendered  illegal  because  of  any  collusive 
agreement  between  it  and  the  cotton  ware- 
house that  the  railroad  should  lay  them. 
Wliat  it  is  legal  to  do  cannot  be  rendered 
illegal  because  of  a  foolish  collusive  agree- 
ment to  do  it. 

Careful  consideration  of  the  case  lead^*.  us 
to  the  conclusion  that  the  action  of  the 
learned  chancellor  is  correct,  and  the  decree 
is  affirmed. 

Oalhoon,  J.,  dissenting: 

The  railroad  tracks  through  the  city  of 
Canton  and  over  its  streets  have  been  there 
more  than  forty  years,  and  there  has  never 
been,  and  is  not  now,  any  trouble  about  a 
supply  of  water,  of  which  there  is  plenty; 
nor  any  effort  by  the  Illinois  Central  Rail- 
road Company,  until  now,  or  by  any  of  its 
predecessors,  to  excavate  the  public  streets 
of  the  city  to  lay  pipes  in  order  to  get 
water  by  purchase  from  another  corporation 
or  individual.  Its  position  here  is  that  it 
has  the  state's  power,  which  has  no  need  to 
say  to  a  city,  "By  your  leave,"  when  it  pro- 
ceeds to  dig  up  its  streets  and  throw  ditches 
at  right  angles  across  them.  This  proposi- 
tion calls  for  examination  to  see  whether,  as 
a  matter  of  reason  or  law,  this  foreign  cor- 
poration, organized  and  existing  under  the 
laws  of  the  state  of  Illinois,  does  not  have 
to  say,  "By  your  leave."  Every  citizen  or 
domestic  corporation  has  to  say  it  before  ex- 
cavating a  public  street.  A  request  for  such 
specific  power  would  no  doubt  be  hooted  out 
of  any  legislature  in  the  Union.  No  corpo- 
ration, foreign  or  domestic,  it  may  be  as- 
«5  L.  R,  A. 


sumed,  has  ever  had  the  hardihood  to  ask 
the  grant  of  such  specific  power  under  the 
circumstances  shown  in  this  record.  Even- 
grants  of  rights  of  necessary  surface  con- 
struction over  highways  are  always  every- 
where most  carefully  guarded.  Code  1892,- 
§8  2931,  2974,  3555.  Here  the  claim  is  un- 
der power  implied,  not  express.  No  citizen 
may  defy  the  municipal  government  in  ita- 
full  police  power  over  its  streets, — ^a  power 
necessarily  inherent  in  such  governments, 
and  always  and  everywhere  recognized  by 
the  courts.  Then,  clearly,  before  a  foreign 
or  domestic  corporation  can  so  act,  it  must 
be  armed  with  a  very  plain  legislative  grant. 
Without  creation  by  the  people,  private 
corporations  are  nothing.  Without  it  they 
are  more  powerless  than  the  humblest  inhab- 
itant. Without  it  a  bacillus  is  a  monarch 
in  comparison.  The  people  have  said  to> 
them,  **Your  charter  from  us  is  your  law, 
and  you  shall  do  nothing  without  our  war- 
rant upon  a  strict  construction  of  the  pow- 
ers we  grant."  The  appellee  railroad  com- 
pany  must  concede  all  this;  must  concede 
that  the  municipal  government,  elected  by 
its  people,  has,  subordinately  to  legislative 
action,  the  exclusive  police  power  over  ltd- 
streets ;  must  grant  that,  for  the  convenience 
and  safety  of  citizens,  who  must  go  about  on 
foot,  on  horseback,  and  in  wagons,  there  caI^ 
be  no  more  important  police  power  intrusted 
to  the  government  they  elect;  must  grant 
that  not  one  of  these  citizens  may  lawfully 
dig  up  the  streets.  But  they  say,  "We  may, 
and  we  will,  without  saying,  'By  your 
leave,'  to  the  city  authorities."  And  why? 
"Because,"  they  say,  "the  power  in  us  to  do 
this  is  necessarily  implied  as  incidental  to 
express  powers  given  to  our  remotest  pred- 
ecessor by  the  state  legislature."  Curious* 
that  a  legislature,  which  is  the  sovereign 
people,  sitting  as  lawmakers  in  a  pure 
democracy,  should  give  you  power  to  dig  up 
streets  at  your  pleasure,  without  authority 
from,  and  in  defiance  of,  the  local  govern- 
ment which  they  themselves  have  armed 
with  exclusive  jurisdiction  over  streets,  and 
without  even  consulting  the  authorities. 
Curious  that  they  should  equip  you  with  a 
suprajurisdictional  force  which  the  fore- 
most citizen  could  not  exercise  without  pun- 
ishment by  fine  or  imprisonment,  or  both. 
Still  more  curious  that  they  should  design 
this  power  to  be  inferred  by  implication. 

Recognizing  the  necessity  of  showing  cre- 
dentials for  the  very  unnecessary  proceeding 
they  want  to  put  in  operation,  they  produce 
two  certain  sections  of  charters  given  their 
remotest  predecessors  fifty  years  ago.  One  is. 
this:  "Sec.  3.  Said  company  is  hereby  in- 
vested with  all  the  rights  and  powers  neces- 
sary for  the  construction,  repair,  and  main- 
tenance of  a  railroad  through  this  state^  and 
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may  purchase  such  land  and  material  for  the 
ftftme  as  they  may  consider  necessary." 
This  case,  in  one  branch  of  it,  turns  on  the 
scope  of  the  word  "necessary,"  How  a  nec- 
essarily incidental  power  can  be  deduced 
from  this  to  dig  across  two  public  streets,  in 
defiance  of  municipal  protest,  in  order  to  get 
cheaper  water  from  another  corporation, 
which  could  not  so  dig,  is  beyond  my  power 
to  take  in.  No  case  is  produced  to  support 
such  view.  Being  doubtful  about  the  suffi- 
ciency of  this>  they  produce  another  section, 
in  these  words:  "Sec.  2.  Whenever  in  the 
construction  of  said  railroad  it  shall  be  nec- 
essary to  cross  or  intersect  any  established 
road  or  way,  it  shall  be  the  duty  of  said 
president  and  directors  so  to  construct  said 
rnilroad  across  any  road,  already  or  here- 
after to  be  established  by  law,  so  as  not  to 
impede  the  passage  or  transportation  of  per- 
sons or  property  thereon ;  and,  when  it  shall 
be  necessary  to  pass  through  the  land  of  any 
individual,  it  shall  also  be  their  duty  to  pro- 
vide a  proper  wagon  way  across  said  railroad 
from  one  part  of  the  land  to  another."  If 
this  means  anything,  it  limits  and  confinea 
the  railroad  to  surface  work  over  roads,  and 
certainly  does  not  squint  at  the  power  to 
excavate  to  lay  water  mains  in  public 
streets.  By  no  construction  of  this  charter, 
by  any  rule  known  to  me,  or  sanctioned  by 
any  known  decision,  can  be  deduced  an  inci- 
dental authority  to  excavate  the  streets  of 
a  city  forty  years  after  construction^  for 
gain.  Such  a  conclusion,  to  my  mind,  makes 
it  follow,  "as  the  night  the  day,"  that  they 
may  dig  a  cistern  in  the  street,  and  connect 
with  it  by  subsurface  pipes.  My  associates 
must  agree  that  it  does  follow  that,  if  Can- 
ton were  a  Chicago  or  Washington  city,  the 
company  may  dig  into  and  across  a  dozen 
asphalt  boulevard  streets  to  get,  not  merely 
water,  but  cheaper  water.  In  my  view^  the 
bare  statement  of  the  proposition  overthrows 
it.  But  this  §  2  has  no  bearing  whatever 
on  the  question  here.  It  relates  to  construc- 
tion only,  and  over  roads.  Neither  section, 
on  any  right  reasoning,  can  be  construed  to 
refer  to  any  power,  after  construction,  to 
dig  into  streets,  without  the  police  super- 
vision of  the  city,  for  water,  after  forty 
years  of  user  of  the  constructed  railroad, 
when  the  water  is  not  "necessary."  Here  it 
is  not  pretended  to  be  necessary.  Section  3, 
supra,  confers  only  "rights  and  powers  nec- 
essary for  the  construction,  repair,  and 
maintenance  of  a  railroad  through  this 
state,"  etc.  "Necessary"  means  what  must 
be;  that  is,  unavoidable,  not  merely  conven- 
ient or  advantageous.  True,  the  courts  give 
a  somewhat  liberal  interpretation  to  the 
word  "necessary"  in  considering  grants  of 
powers,  even  to  corporations ;  but  there  is  no 
instance  known  to  me,  or  adduced,  which 
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sustains  the  claim  of  the  foreign  railroad 
company  here.  It  is  not  conceivable  that 
the  legislature  intended  to  grant  by  §  3  any 
such  power  as  is  here  claimed,  which  power 
has  not  been  found  "necessai^^'  for  nearly 
fifty  years  to  the  "maintenance"  of  the  rail- 
road, and  cannot  be,  and  is  not  now  said  to* 
be. 

Illustrating  the  settled  doctrine  of  non- 
extension  by  implication  of  the  powers  of 
corporations,  sec  Downing  v.  Mt.  Washing- 
ton Road  Co,  40  N.  H.  230;  Macon  v.  Macon 
d  W.  R.  Co,  7  Ga.  221 ;  Camden  d  A,  R.  S 
Transp.  Co,  v.  Briggs,  22  N.  J.  L.  623;  Per- 
ri9t€  v.  Chesapeake  d  D,  Canal  Co,  9  How. 
184,  13  L.  ed.  97 ;  Ford  v.  Delta  d  P,  Land 
Co,  164  U.  S.  662,  41  L.  ed.  590,  17  Sup.  Ct. 
Rep.  230;  Rorer,  Railroads,  36;  1  Elliott, 
Railroads,  p.  66;  Oulf,  C.  d  8.  F,  R.  Co.  v. 
Morris,  67  Tex.  700,  4  S.  W.  156;  State  em 
rel,  ColUngs  v.  Beck,  81  Ind.  600. 

But  they  say  here  the  work  can  be  done^ 
in  a  few  hours, — ^that  it  is  such  a  little 
thing.  However,  the  principle  is  very  large. 
Tliey  say,  too,  that  by  this  undermining  of 
two  public  streets  they  can  get  water 
cheaper  than  from  the  city,  which  owns  ita 
own  water  plant.  So  it  seems  they  want  a 
strained  and  unnatural  construction  of  their 
charter,  not  merely  to  get  water,  of  which 
there  is  a  great  abundance,  but  to  get  it 
cheaper  than  private  citizens  can.  They 
want  a  lighter  burden  than  the  common  peo- 
ple have  to  bear.  Was  this  monstrosity  ever 
contemplated  by  any  legislature  of  any  free- 
people  in  the  world? 

The  fact  disclosed  is  that  the  Canton 
Warehouse  Company  had  contracted  itself  to- 
do  the  digging  and  piping  and  to  furnish 
water  to  the  Illinois  Central  Railroad  Com- 
pany. But  astute  counsel,  seeing  that  the 
former  could  not  dig  streets  to  sell  its  water, 
an  immediate  arrangement  was  made  in  reli- 
ance on  a  forced  construction  of  the  railroad 
charter,  and,  as  a  result  we  have  what,  in 
my  opinion,  is  the  first  instance  in  the  re- 
corded history  of  railroads  where  such  an 
outrage  as  this  record  discloses  was  ever  at* 
tempted  ou  the  government  of  the  free  peo- 
ple of  any  city. 

The  authorities  cited  for  appellee  have,  in 
my  judgment,  no  remote  bearing  on  the 
question,  except  that  by  inference  they  sup- 
port my  position.  Of  course,  the  company 
may  dig  wells  on  the  right  of  way,  and  erect, 
structures  and  telegraph  poles  on  it,  not  in. 
streets;  but  the  plain  implication  is  they 
may  not  do  it  to  impede  or  obstruct  ways  of 
public  passage,  and  the  authorities  so  differ- 
entiate. I  regard  the  case  in  hand,  in  the 
principle  it  involves,  as  quite  grave,  and 
there  can  be  no  difference  of  opinion  that  a 
great    corporation    presents    itself   in   very 
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<juesiionable  shape  in  this  record,  whether 
right  or  wrong  on  the  law. 

If  we  are  to  consider,  as  we  should  (and 
as  my  associates  must  agree  that  we 
should),  the  municipal  chapter  of  the  Code 
as  of  force,  or  as  being  a  declaration  of  the 
public  policy  of  the  state,  and  as  a  recogni- 
tion of  the  common  law  of  all  time  applica- 
ble, to  the  subjects  now  in  hand,  then  there 
is  another  serious  feature  of  this  record  to 
"be  adverted  to.  In  this  view,  the  opinion  of 
the  majority  of  the  court,  in  my  judgment, 
is  a  judicial  repeal  of  the  spirit  and  letter 
of  important  indejxjndent  clauses  of  five  sec- 
tions of  the  Code  of  1892,  viz.,  §§  2931,  2933, 
2947,  2948,  and  2974.  The  record  shows  that 
these  sections  were  adopted  by  ordinance  of 
the  city  long  before  this  litigation  arose.  Sec- 
tion 2947  gives  the  municipal  boards  ''full  ju- 
risdiction in  the  matter  of  streets,*'  etc.  Sec- 
tion 2931  empowers  them  to  "regulate  the 
•construction  and  passage  of  railways  and 
street  railroads  through  the  streets,"  etc. 
Section  2933  empowers  them  "to  grant  to 
any  person  or  corporation  the  use  of  the 
streets,"  etc.,  "to  lay  gas,  water,  sewer,  or 
steam  pipes,  etc.,  to  be  used  in  furnishing 
.  .  .  any  person  or  corporation  with  wa- 
ter," etc.  Section  2948  empowers  them  to 
^* prescribe  the  rates  for  the  sale  of  water." 
Section  2974  empowers  them  "to  regulate 
the  crossing  of  railways  .  .  .  and  pro- 
vide precautions  and  prescribe  rules  regu- 
lating the  same,"  etc.  "Full  jurisdiction," 
means  "exclusive  jurisdiction,"  as  has  been 
repeatedly  held  l^y  this  court,  and  so  held 
as  to  §  2947  in  the  case  of  Blocker  v.  State, 
72  Miss.  723,  18  So.  388.  As  may  be  gath- 
ered from  what  has  been  said,  I  favor  the 
doctrine  of  strict  construction  of  charters, 
and  I  stand  opposed  to  the  exercise  of  doubt- 
ful powers.  But  on  the  most  liberal  con- 
struction of  powers  under  the  charter  of  the 
railroad  now  sought  to  be  exercised,  by  a 
lessee  which  claims  to  be  a  foreign  railroad 
corporation,  it  seems  certain  that  it  cannot 
exorcise  them  except  according  to  law,  and 
it  seems  certain  that  it  cannot  exercise  them 
in  palpable  violation  of  law.  Surely  it  can- 
not dig  through  two  streets  at  right  angles 
without  calling  on  the  city  "to  provide  pre- 
cautions" in  the  work,  in  the  language  of  § 
2974  of  the  Code  of  1892.  The  city  govern- 
ment, with  "full  jurisdiction"  over  streets, 
with  exclusive  jurisdiction  to  "regulate 
the  construction  and  passage  of  rail- 
ways through  the  streets,"  with  ex- 
clusive jurisdiction  to  grant  the  pow- 
er to  any  "person  or  corporation"  to 
"use  the  streets  to  lay  water  pipes,"  with 
the  exclusive  jurisdiction  to  "prescribe  the 
rates"  for  the  sale  of  water  (Code  1892,  § 
2948),  with  exclusive  jurisdiction  to  "pro- 
vide precautions"  in  the  crossing  of  streets 
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by  railways,  is  entitled  to  a  decree  in  this 
cause.  The  city  must  be  consulted  by  "any 
person  or  corporation,"  under  Code  1892,  | 
2933,  whether  claiming  the  right  under  char- 
ter or  not,  before  laying  water  pipes  in  the 
street.  This  is  reasonable,  and  none  ought 
to  contend  that  a  charter  power  may  be  ex- 
ercised unreasonably  and  independently  of 
the  prescribed  law  of  supervision  aa  set  forth 
in  that  section.  All  those  provisions  are 
simply  enactments  of  the  common  law  uni- 
versally recognized  by  the  authorities  and 
text-books  relating  to  the  subject.  Fran- 
chises are  granted  by  legislatures  to  their 
immediate  creatures,  and  cannot  be  leased  to 
either  foreign  or  domestic  corporations  ex- 
cept by  express  authority.  In  the  act  au- 
thorizing the  lease  of  the  Illinois  Central 
Railroad  Company  (Laws  1882,  pp.  1023, 
1024,  chap.  559,  §  2)  there  is  absolutely  no 
such  authority  given  as  is  here  claimed.  It 
seems  to  have  been  carefully  omitted.  Un- 
der it  the  "railroad"  only  may  be  leased. 
So  well  did  the  great  lawyers  who  repre- 
sented this  foreign  corporation  understand 
this,  that  they  provided  in  the  very  first 
clause  of  the  400-years  lease  itself  that  the 
lease  was  of  specified  things,  itu?.,  "all  and 
singular  the  railroad  of  the  party  of  the  first 
part,  extending,"  etc.  (describing  it),  "and 
also  the  lands,  gravel  pits,  rock  quarries, 
rights  of  way,  depot  buildings,  and  depot 
grounds,  station  houses  and  station  grounds, 
water  tanks,  machine  shops,  work  shops, 
stationary  engines,  machinery  and  fixtures, 
engine  houses,  warehouses,  offices  and  all 
other  buildings,  structures,  and  improve- 
ments of  any  nature  and  kind  whatsoever." 
And  so  well  did  those  lawyers  comprehend 
that  they  were  on  a  "shaking  prairie,"  that 
they  provided  in  the  second  clause  of  the 
lease  that  the  Chicago,  St.  Louis,  &  New  Or- 
leans Railroad  Company,  the  immediate 
lessor,  should  "maintain  its  /corporate  or- 
ganization and  existence  by  the  annual  elec- 
tion of  directors  and  officers,  and  the  per- 
formance of  such  other  acts  as  may  be  re- 
quired by  law  for  that  purpose,  and  that  it 
will  at  any  time  during  the  said  term  [400 
years],  when  requested  by  the  said  party  of 
the  second  part  [the  appellee],  its  successors 
or  assigns,  exercise  every  corporate  power, 
and  do  every  corporate  act  which  the  party 
of  the  first  part  [the  lessor]  can  lawfully 
exercise  or  do,"  etc.  So  there  was  no  au- 
thority in  law  to  lease  any  franchise,  and  in 
fact  no  franchise,  but  only  specified  things, 
appear  in  the  contract  of  lease;  and  there 
can  be  no  warrant  for  the  bald  and  palpable 
fraud  here  attempted  by  a  foreign  corpora- 
tion on  our  Constitution  (§S  179-190)  by 
the  attempted  exercise  of  pretended  rights 
in  flagrant  violation  of  law,  and  never 
sought  to  be  exercised  for  fifty  years  by  its 
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predecessors  or  by  any  other  railroad  com- 
pany on  earth  at  any  time.  In  the  exercise 
of  these  asserted  rights,  it  may,  under  the 
decision  in  this  case,  as  my  brethren  must 
admit,  at  any  time,  rip  up  the  vitrified  brick 
pavement  in  the  capital  city  of  the  state, 
and  lay  water  pipes  under  it,  to  do  what? 
Not  to  gfet  necessary  water,  but  to  get  water 
cheaper  than  any  inhabitant  of  Jackson  can 
get  it.  I  respectfully  repudiate  this»  and 
more  especially,  if  further  emphasis  were 
needed,  when  the  record  unmistakably  shows 
that  this  foreign  corporation  relies  absolute- 
ly on  an  agreement  with  a  private  corpora- 
tion of  this  state,  the  Canton  Cotton  Ware- 
house Company,  to  enable  it  to  do  what  the 
warehouse  company  could  not  do,  and  for 
the  execution  of  which  the  home  company 
might  be  dealt  with  by  the  city.  If  illegal 
in  the  warehouse  company  to  lay  the  pipes 
to  furnish  the  water,  the  agreement  is 
clearly  illegal  as  to  both  parties  to  it. 
There  is  no  question  here  of  the  rights  of 
abutting  owners,  to  which  appellees  attempt 
to  confine  this  case.  It  is  a  question  of  gov- 
ernmental police  power,  which  cannot  be 
bargained  away,  and  which  ''shall  never  be 
abridged."  Const.  S  100.  If  any  right  ex- 
ists in  any  railroad  corporation,  which  I 
deny,  to  commit  the  inexcusable  outrage  at- 
tempted here  by  the  Illinois  Central  Rail- 
road Company,  it  could  be  claimed  only  by 
its  lessor,  the  Chicago,  St.  Louis,  &  New  Or- 
leans Company,  which  is  not  even  a  party 
to  this  litigation.  This  alone  is  fatal  to  the 
claim  of  the  Illinois  Central  Railroad  Com- 
pany. 19  Am.  &  Eng.  Enc.  Law,  p.  899,  and 
note ;  Engletcood  Connecting  R.  Co.  v.  Chtoa- 
go  d  E,  I,  R.  Co,  117  HI.  611,  6  N.  E.  684; 
Deitrichs  v.  Lincoln  d  N,  W,  R.  Co.  13  Neb. 
361,  13  N.  W.  624;  OoU8chalk  v.  Lincoln  d 
N.  W.  R.  Co.  14  Neb.  389,  15  N.  W.  695; 
Kip  V.  New  York  d  H.  R.  Co.  67  N.  Y.  227 ; 
1  Elliott,  Railroads,  §  37;  1  Rorer,  Rail- 
roads, p.  36.  Even  "the  right  to  place  rails 
upon  a  road  or  street,  and  use  it  in  the  op- 
eration of  a  railroad,  can  only  be  granted 
expressly  or  by  necessary  implication,  and 
the  use  must  be  reasonable,  and  such  as  was 
clearly  contemplated."  3  Elliott,  Railroads, 
§  1076.  and  the  authorities  it  cites  in  note  1, 
p.  1613.  In  District  of  Columbia  v.  Bdlti- 
more  d  P.  R.  Co.  114  U.  S.  461,  29  L.  ed. 
220,  5  Sup.  Ct.  Rep.  1100,  it  is  said:  '*It  is 
not  known  to  any  member  of  this  court  that 
any  railroad  company  .  .  .  has  ever 
claimed  to  use  the  streets  of  an  incorporatefl 
city,  or  any  part  of  them,  without  express 
authority  from  some  legislative  body." 
Where  is  any  express  authority  in  this  rec- 
ord?   Nowhere. 

To  my  mind  it  is  manifest:  (1)  That  the 
New  Orleans,  Jackson,  k  Great  Northern 
Railroad  Company,  if  it  were  now  operating 
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this  road,  could  not,  under  its  charter  of 
1862,  containing  the  clause  relied  on,  do  the 
act  sought  to  be  done  here.  Repeating  that 
clause,  it  reads  as  follows:  "That  said 
company  are  hereby  invested  with  all  rights 
and  powers  necessary  for  the  construction, 
repair,  and  maintenance  of  said  railroad 
through  this  state."  Is  it  reasonable  to  sup- 
pose that  the  legislature,  in  the  language 
used,  even  if  it  were  used  now  at  this  date, 
had  any  contemplation  of  conferring  power 
to  undermine  the  streets  of  a  city?  Water 
mains  for  the  sale  of  water  ^ere  unknown 
here  in  1852.  (2)  If  the  power  exists,  it 
can  only  be  exercised  when  necessary,  and 
it  is  not  necessary  under  the  facts  of  this 
case.  If  not  regarded  necessary  for  fifty 
years,  why  is  it  so  now?  (3)  If  necessary 
now,  it  is  still  the  exercise  of  a  franchise 
which  cannot  be  availed  of  by  the  lessee,  and 
the  lessor  is  not  a  party.  The  act  of  1882 
does  not  authorize  the  lease  of  any  franchise. 
(4)  The  warehouse  company  being  without 
power,  the  railroad  company  will  not  be  al- 
lowed to  combine  with  it  to  evade  the  law. 

The  questions  here  are  very  important, 
and,  while  railroad  corporations  are  quite 
useful,  and  should  be  fully  protected  in  their 
charter  rights,  still,  when  they  begin  gross 
usurpations,  they  should  be  promptly  re- 
strained by  the  strong  hand  of  lawful  au- 
thority. It  is  settled  law  that  charters 
must  be  construed  favorably  to  the  rights  of 
the  public,  and  most  strongly  against  the 
corporations  claiming  under  them.  The  au- 
thorities seem  to  be  uniform  that  neither 
states  nor  municipalities  can  strip  them- 
selves of  their  police  powers  by  any  contract 
whatever,  because  such  powers  are  absolutely 
essential  to  the  well-being  of  society,  if  not 
the  actual  existence  of  the  social  order.  I 
do  not  think  they  should  be  impaired  by  a 
liberal,  if  not  loose,  interpretation  of  the 
word  "necessary*'  in  its  collocation  in  the 
charter  in  hand,  under  the  facts  disclosed  by 
this  record.  A  fair  test  is  this:  If  acci- 
dent and  injury  occurred  because  of  the 
trench  proposed  to  be  dug,  could  the  city 
shelter  itself  from  liability  in  damages  un- 
der the  sections  of  the  charter  of  the  rail- 
road company  hereinbefore  quoted?  Would 
any  court  originally  so  hold?  I  think  not. 
If  not,  it  follows  irresistibly  that  this  case 
should  be  reversed. 

It  seems  to  me  unnecessary  to  refer  to  that 
line  of  authorities,  clearly  sound,  holding 
that  parts  of  the  streets,  may,  of  necessity, 
be  temporarily  obstructed  by  corporations  or 
individuals  with  building  materials,  where 
structures  are  being  erected  on  private  prop- 
erty or  the  right  of  way.  The  differentia- 
tion is  too  manifest  to  require  pointing  out. 

The  direct  violation  of  the  sections  of  the 
Code  referred  to  is  indisputable,  in  my  judg- 
37 
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ment,  and  this  cannot  be  argrued  awaj,  un- 
less on  the  postulate  that  a  government  may 
contract  away  its  police  power,  so  vital  to 
the  people,  and  that  it  has  in  this  instance 


contracted  it  away  through  the  enactment 
of  a  legislature  binding  on  its  successors. 
This  position,  in  reference  to  police  power, 
is  not  supported  by  any  precedent. 


VIRGINIA  SUPREME  COURT  OF  APPEALS. 


William  C.  HEADRICK,  Appt., 

V. 

Mary  J.  McDOWELL  et  al. 


(. 


.Va. 


.) 


Tlie  execution  of  releases  from  part 
onlj'  of  the  children  to  "vrhom  ad- 
vances are  made,  of  all  further  inter- 
est in  the  estate,  does  not  destroy  their  right 
to  share  in  intestate  property  thereafter  ac- 
cumulated by  the  ancestor,  where  all  his  chil- 
dren had  shared  equally  in  the  advance- 
ments. 

(December  3,  1903.) 


Note. — Right  of  one  receiving  advancement  and 
executing  release  of  interest  in  estate 
to  share  in  after-aoquired  property. 

I.  Scopt  of  note,  578. 
II.  In  general,  678. 

III.  Effect  of  release  on  descendants  of  deceased 

releasor,  682. 

IV.  Release  of  interest  of  married  woman  or 

infant,  683. 
V.  Conclusion,  683. 

I.  Scope  of  note. 

The  inquiry  in  the  present  instance  will  be 
confined  to  the  consideration  of  those  cases 
which  treat  of  the  effect  of  a  release,  executed 
by  one  who  has  receiyed  an  advancement  of  his 
expectancy  or  interest  in  the  estate  or  prop- 
erty— thereafter  acquired — of  the  person  mak- 
ing the  advancement  and  to  whom  and  in  whose 
favor  the  release  is  executed.  Cases  relating 
to  a  general  release,  or  to  the  assignment  and 
transfer  of  such  an  expectancy  to  another  than 
the  one  making  the  advancement,  will  not  be 
considered  other  than  to  say  right  here  that 
some  of  the  reasons  usually  given  for  holding 
them  a  bar — or  otherwise — are  usually  the  same 
as  those  advanced  in  the  cases  considered  here- 
in. And  the  same  may  be  said  of  an  agreement 
between  two  or  more  expectants  to  divide  what- 
ever they  may  secure  from  the  estate. 

II.  In  general. 

It  would  seem  to  be  universally  conceded  that 
at  common  law  a  child  could  not  release  his  in- 
terest In  his  parent's  estate,  because,  as  he 
mlffht  never  be  the  heir  of  his  parent,  he  had 
nothing  to  release.  And  some  courts  and  judges, 
as  will  be  seen,  have  adhered  to  this  rigid  rule, 
and  refused  to  enforce  or  give  effect  to  such 
agreements  to  release.  Others  Invoking  the 
equitable  maxim,  that  what  is  agreed  to  be  done, 
is  considered  as  done,  hold  that  it  Is  the  duty 
of  courts  to  compel  a  child  who  has  received 
what  he  and  his  parent  conceive  to  be  his  fair 
share  In  the  estate  of  the  latter,  or  what  he.  In 
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APPEAL  by  complainant  from  a  decree  of 
the  Circuit  Court  for  Pennsylvania 
County  in  favor  of  defendants  in  a  proceed- 
ing to  establish  title  to  the  intestate  prop- 
erty of  Jacob  Headrick,  deceased.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Jame«  !••  Tredway  and  Samuel 
A.  Anderaon  for  appellant. 

Messrs.  P.  H.  DUlard  and  H..  DilUurd 
for  appellees. 

Keith,  P.,  delivered  ^he  opinion  of  the 
court: 

Jacob  Headrick,  wishing  to  make  an  ad- 


the  absence  of  deceit  or  fraud,  is  willing  to 
and  does  accept  as  such,  and  thereupon  solemnly 
releases  the  estate  of  the  parent  from  any  right 
of  his  to  a  share  therein,  to  live  up  to  such  con- 
tract of  release,  and  In  doing  so  advance  several 
reasons  therefor. 

One  reason  given  for  holding  that  a  person 
who  had,  in  consideration  of  an  advancement, 
released  his  expectant  interest,  can  claim  no 
interest  therein,  is  that  the  receipt  of  a  share  of 
a  parent's  estate  In  advance  may,  in  many  in- 
stances, be  very  advantageous  to  a  child,  with- 
out being  detrimental  to  the  parent.  Another 
reason  given  is  that  It  must  be  presumed  that 
the  parent  relied  upon  the  agreement  and  re- 
lease and  but  for  It  would  have  made  a  will; 
and  that  the  child  should  be  compelled  to  abide 
by  its  promise  and  thus  prevent  the  first  expec- 
tations of  the  parent  from  being  disappointed. 
On  the  other  hand,  the  reason  for  the  contrary 
doctrine  by  which  the  release  is  denied  effect 
is  that  this  secures  equality  of  division  among 
those  who  have  equality  of  right 
The  first  class  of  cases  includes  the  following : 
In  Quarles  v.  Quarles,  4  Mass.  680,  a  father 
had  conveyed  to  his  son  certahi  real  estate,  by 
a  deed  purporting  to  be  for  a  valuable  consid- 
eration ;  and  the  son  on  the  same  day  made  and 
executed  a  deed  to  his  father,  in  which  he  ac- 
knowledged that,  in  consideration  of  his  fathers* 
Conveyance  to  him,  he  was  fully  satisfied  and  con- 
tented therewith  as  his  share  of  his  father's  es- 
tate, and  did  thereby  acquit  and  discharge  his 
father's  estate  forever  thereafter  from  havhig 
any  demands  thereupon  as  an  heir  to  any  part 
thereof.  This  was  held  to  be  a  fair  contract 
understandingly  entered  Into  between  the  par- 
ties,— that  the  father  should  give  to  the  sod 
a  certain  portion  of  his  estate,  and  that  it 
should  lie  received  by  the  son  in  full  satisfac- 
tion of  any  claim  he  might  otherwise  afterwards 
have  as  an  heir  to  his  father ;  and  that  this  con- 
tract was  carried  into  execution,  as  far  as  it 
was  In  the  power  of  the  parties  to  do  it,  by  their 
deeds  respectively.  That  the  meaning  of  the 
parties  It  was  Impossible  to  mistake;  that  it 
was  fair  and   honest;   thai  it  was  right  and 
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vancement  to  his  son  John  C.  Headrick  of 
the  whole  of  that  portion  of  his  estate,  both 
real  and  personal,  which  he  supposed  the  son 
would  otherwise  receive  upon  the  father's 
death,  on  the  31st  of  August,  1883,  paid  to 
his  son  John  C.  Headrick  the  sum  of  $850, 
and  in  consideration  thereof  John  C.  Head- 
rick forever  relinquished  all  interest  in  and 
claim  to  any  portion  of  the  estate  which 
Jacob  Headrick  then  owned  or  might  there- 
after acquire,  and  as  to  which  he  might  die 
intestate.  This  advancement  on  the  part  of 
the  father  and  relinquishment  on  the  part 
of  the  son  is  evidenced  by  writing  under 
seal,  filed  with  the  record.  On  the 
20th  day  of  June,  1885,  the  father  made  ad- 
vancement of  certain  real  and  personal 
property  to  his  daughter,  Mary  Jane  Mc- 

proper  that  It  should  be  carried  Into  effect ;  and 
that  It  must  be  so.  That  it  was  an  advance- 
ment, and,  an  advancement  In  full,  is  acknowl- 
edged both  In  the  deed  of  the  son  and  in  the 
record.  In  answer  to  the  suggestion  that  the 
father,  after  the  agreement  which  is  expressed 
in  the  deed,  might  have  acquired  property,  and 
that  it  would  l)e  equitable  that  the  son  should 
have  his  proportion  of  it,  the  court  said  that  the 
record  before  them  presented  no  fact  of  that 
kind,  and  that  they  had  no  right  to  form  con- 
jectures about  it ;  but  the  court  did  say,  further, 
that  the  residue  of  the  father's  estate,  after  the 
conveyance  to  the  son,  might  have  been  dimin- 
ished or  wholly  lost  before  the  father's  death, 
so  as  to  have  deprived  the  other  children  of  any 
portion ;  and  again  that  if  the  circumstances 
of  the  father  rendered  It  reasonable,  in  his 
opinion,  for  the  son  to  have  a  greater  portion 
than  he  received  by  the  conveyance,  he  would 
probably  have  made  the  provision  in  his  will, 
that  all  contingencies  were  the  subjects  of  con- 
templation and  of  contract ;  and  after  being  con- 
sidered the  contract  was  formed  and  should  be 
executed. 

A  son  during  the  lifetime  of  his  parents  by  bis' 
deed,  in  consideration  that  his  father  and 
mother  had  at  his  request,  and  as  and  for  his 
advancement  in  his  said  father's  and  mother's 
estate,  advanced  and  paid  him  a  certain  sum, 
released  and  quitclaimed  his  said  father  and 
mother,  and  their  heirs  and  assigns  forever,  all 
such  right,  estate,  title,  Interest,  and  demand 
whatsoever,  as  he  had,  or  ought  to  have,  in  or 
to  all  the  estate,  real  or  personal,  of  his  said 
father  and  mother,  that  then  was,  or  might  be 
thereafter,  by  any  ways  or  means  whatsoever, 
that  would  otherwise  be  his  by  heirship,  the 
deed  being  made  and  the  money  paid  with  the 
knowledge  of  the  family  of  the  father.  In  a 
case  submitted  upon  these  facts  it  was  held 
that  the  heirs  of  the  son  were  not  entitled  to 
recover  In  any  form  of  action.  The  record  did 
not  show  that  there  was  any  material  difference 
In  the  value  of  the  estate  that  would  have  passed 
to  the  son  in  case  cf  his  father's  Intestacy  and 
the  amount  acknowledged  in  the  deed  to  have 
been  received  by  him  from  his  father,  but  It  was 
suggested  by  the  counsel  of  the  demandants  that 
the  case  was  different  from  that  of  Quarles  v. 
Quarles,  4  Mass.  680,  because  In  that  case  the 
advancement  was  held  by  the  court  to  be  In 
full,  but  that  here  it  was  apparent  that  the  ad< 
vancement  was  not  near  the  proportion  that 
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Dowell,  in  consideration  of  which  she  re- 
linquished her  interest  in  and  claim  to  any 
portion  of  the  estate  then  owned  by  her 
father,  or  which  he  might  thereafter  ac- 
quire, and  as  to  which  he  might  die  intea* 
tate,  which  contract  is  also  evidenced  by  a 
paper  under  seal,  duly  signed  by  father  an^ 
daughter. 

Jacob  Headrick  had  a  third  child,  William 
C,  the  issue  of  a  second  marriage,  and  jtp 
him,  during  his  lifetime,  he  also  made  ad- 
vances equal  in  value  to  those  made  to  his 
two  children  above  set  out,  but  he  did  not 
exact  from  William  any  relinquishment  Q$ 
interest  in  the  residue  of  his  estate.  '^ 

After  these  advances  had  been  made,  Ji\- 
cob  Headrick  accumulated  property  valued 
at  about  $2,000,  and  died  intestate.  There- 
would  have  accrued  to  the  son,  and  It  therefore 
could  operate  only  as  a  partial  advancement,  in 
answer  to  which  the  court  said  that  it  was  Inj- 
posslble  to  support  any  well-founded  distinction 
between  Quarles' s  Case  and  the  case  at  ba^ 
Kenney  v.  Tucker,  8  Mass.  143. 

In  Stolenburg  v.  Dlercks,  117  Iowa,  25,  90  N. 
W.  525,  a  married  daughter,  having  received-^ 
cash  payment  from  her  father,  executed  a  pape^ 
In  which  she  acknowledged  to  have  received ..thie 
sum  in  advance  cash  payment,  for  the  receptlop 
of  which  she  thereby  released  in  firmest  manner 
the  inheritance  by  her  father  and  her  mothefr 
perfectly  and  wholly  to  her  entire  satisfaction, 
so  that  she  had  no  claim  after  the  possible  deatp 
of  her  named  parents  In  any  way,  whether  froip 
her  father's  or  her  mother's  estate,  and  this  ws^ 
held  to  be  a  perfect  bar  to  her  anticipation.  In 
the  estate  of  her  father.  It  was  contended  op 
the  part  of  the  daughter  that  the  instrument 
should  be  limited  in  its  operation  to  the  estate 
of  the  father  In  Germany.  The  court  said  that 
there  was  not  a  w^ord  contained  in  the  releai^'e 
indicating  such  a  purpose,  and  they  could  thii^k 
of  no  principle  Justifying  such  a  construction. 
That  a  transaction  of  this  kind  differed  In  ef- 
fect from  that  of  an  antenuptial  contract,  whi^i 
proceeded  on  the  theory  that,  in  marrying,  tl^e 
parties  thereto,  by  tacit  agreement,  adopt  the 
laws  of  the  matrimonial  domicll  relating  ^ 
property  rights  the  same  as  though  such  laws 
were  Inserted  into  the  marriage  contract;  thfit 
such  an  agreement  is  binding  so  far  as  theqe 
laws  extend,  that  is,  throughout  that  country, 
and  no  further.  But  that  the  right  to  Inherit- 
ance or  succession  does  not  rest  on  the  contra<^, 
but  is  derived  from  positive  law,  and  In  enter- 
ing Into  contracts  like  that  in  question  the  he}r 
or  distributee  Inevitably  contemplates,  not  pres- 
ent property  rights,  but  those  likely  to  arise  In 
the  future.  That  in  this  case  the  plaintiff,  the 
daughter,  had  no  legal  claim  to  any  interest  ^n 
the  estate  of  her  parents  when  she  executed 
the  agreement;  and  the  clear  distinction  be- 
tween it  and  an  antenuptial  contract  Is  that  the 
latter  modifies  existing  Interests,  while  the 
former  relates  merely  to  a  probable  right,  not 
present,  buf  solely  contingent  on  the  ancestors 
having  property  at  the  time  of  decease  and  thejr 
inclination  not  to  divert  it  from  the  statutoi^y 
modes  of  descent. 

It  is  said  in  Coffman  v.  Coffman,  41  W.  Vk. 
8,  23  S.  E.  523,  that  it  Is  a  rule  of  the  cfbmmdn 
law  that  no  one  can  be  the  heir  of  the  li^ing» 
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to  law;  that  is,  in  this  case,  to  the  heirs  in 
general,  subject  to  the  provision  for  bring- 
ing advancements  into  hotchpot."  See  also 
Coffman  v.  Coffman,  85  Va.  459,  2  L.  R.  A. 
848,  17  Am.  St.  llep.  69,  8  S.  E.  672;  Den- 
son  V.  Autrey,  21  Ala.  205. 

We  have  no  decision  upon  the  subject  in 
yirginia,  and,  notwithstanding  the  formida- 
ble array  of  authorities,  we  are  disinclined 
to  ingraft  the  principle  which  they  main- 
tain into  our  jurisprudence.  Upon  the  death 
of  the  ancestor  the  descent  is  cast  by  oper- 
ation of  law  upon  the  heirs,  and  the  per- 
sonalty passes  in  accordance  with  the  stat- 
ute of  distribution.  Where  advancement 
has  been  made  in  the  lifetime  of  the  parent, 
it  must  be  brought  into  hotchpot  by  him 
who  receives  it,  with  the  result  that  perfect 
equality  is  attained  with  respect  to  estates 
of  intestate  decedents. 


It  did,  the  Judicial  mind  wopid  have  hesitated 
long  before  determining  that  this  son  should 
have  no  share  lu  It,  on  account  of  the  terms 
used  in  the  instrument. 

Where  a  testator  In  his  lifetime  had  made  ad- 
vancements to  the  husband  of  each  of  his  four 
daughters,  and  taken  from  each  son-in-law  an 
acknowledgment  in  writing  under  seal  that  the 
advancement  was  to  be  in  full  of  all  claims  the 
latter  could  have  against  the  estate  of  the 
father-in-law  after  his  death  as  one  of  his  heirs, 
and  binding  himself  and  his  heirs  not  to  set  up 
any  further  claim ;  and  thereafter  made  a  will 
contahiing  no  residuary  clause;  and  on  the  set- 
tlement of  the  executors  there  was  found  to  be 
a  surplus  after  paying  all  the  debts  and  specific 
legacies, — the  tiansactlon  and  releases  did  not 
debar  the  three  surviving  daughters  and  the 
children  of  one  who  had  predeceased  her  father, 
from  sharing  In  the  distribution  of  the  surplus. 
Needles  v.  Needles,  7  Ohio  St.  432,  70  Am.  Dec. 
85. 

As  in  most  instances  the  decision  would  ap- 
pear to  have  gone  upon  a  construction  of  the 
atatute  of  the  state  relating  to  advancements, 
the  Judge  who  delivered  the  opinion  saying: 
"It  la  fair  to  presume  that.  In  view  of  all  his 
previous  advancements,  he  made  such  a  distri- 
bution of  bis  property  by  his  will  as  he  deemed 
Just  and  proper.  In  such  a  case,  therefore,  al- 
though the  testator  had,  unexpectedly  and  be- 
yond his  own  anticipation,  died  intestate,  as  to 
a  residuum  of  his  estate,  the  statutory  provi- 
sion as  to  advancements  could  have  no  Just  ap- 
plication.'* 

The  court  declined  to  consider  what  would  be 
the  result  If  a  testator  should  knowingly  and 
designedly  make  a  testamentary  disposition  of 
only  a  part  of  his  property. 

The  principal  question,  however,  seemed  to  be 
whether  the  husband  could  under  the  circum- 
stances bar  his  wife  and  her  children  (see  same 
case  inira,  IV.) 

After  deciding  the  case  upon  other  questions 
the  Judge  who  delivered  the  opinion  of  the 
court  In  Needles  v.  Needles,  7  Ohio  St.  432,  70 
Am.  Dec.  85,  further  said :  "But  for  my  own 
part  I  feel  no  hesitation  in  questioning  the 
validity  of  such  a  contract,"  and  proceeded 
further  to  say  that  the  laws  of  the  state  having 
provided  the  mode  for  the  disposition  of  a  man*s 
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The  question  put  by  Judge  Ruffin  in  Can- 
non V.  Nowell,  51  N.  C.  (6  Jones,  L.)  437, 
would  be  equally  pertinent  in  the  case  be- 
fore us:  Where  would  the  estate  of  Jacob 
Headrick  have  gone  if  W.  C.  Headrick  had 
died  without  issue  in  the  lifetime  of  his 
father?  Our  laws  for  the  descent  and  dis- 
tribution of  the  estates  of  intestate  dece- 
dents are  simple,  and  produce  perfect  equal- 
ity, while  our  statute  upon  the  subject 
wisely  regulates,  without  unduly  restrain- 
ing, the  power  of  testamentary  disposition; 
md  we  do  not  feel  that  the  introduction  of 
the  principle  for  which  appellant  contends 
would  promote  the  administration  of  jus- 
tice, or  be  a  desirable  addition  to  our  juris- 
prudence. 

The  decree  of  the  Circuit  Court  is  af- 
firmed. 


property  after  his  decease,  all  dominion  of  the 
owner  over  it  ceases  with  his  life ;  and  it  must 
be  distributed,  according  to  the  bequests  of  his 
will.  If  he  has  chosen  to  make  a  testamentary 
disposition  of  It,  and,  if  not,  then  according  to 
the  law  of  descent  and  distribution ;  and  that  a 
man  cannot  provide  for  the  division  which  shall 
be  made  uf  his  property  after  his  death,  by  ex- 
ecutory contracts  with  his  children.  Instead  of  a 
last  will  and  testament ;  and  that  to  allow  him 
to  do  so  and  thus  to  control  the  course  of  de- 
scent and  distribution  would  be  to  allow  him  to 
set  aside  the  laws  of  the  state. 

III.  Effect    of    release    on   descendants    of   de- 
ceased releasor. 

Children  claiming  as  such,  and  therefore  heirs 
at  law,  of  a  deceased  daughter  of  an  Intestate, 
are  not  debarred  by  a  writing  executed  to  the 
Intestate  by  their  mother  and  her  husband  with- 
out seal,  purporting,  in  consideration  of  a  deed 
executed  to  her  and  her  husband  by  the  In- 
testate, to  release  her  and  her  heirs'  claim  to 
her  share  in  the  intestate's  estate,  from  receiv- 
ing a  distributive  share  of  the  estate  of  their 
grandfather.     Buck  v.  Kittle,  49  Vt.  288. 

The  court  stated  as  reasons  for  Its  decision, 
that  it  was  conceded  that  the  Instrument  could 
not  operate  as  a  release  of  the  expectancy  of 
the  daughter  in  her  father's  estate,  because  a 
release  cannot  discharge  that  which  does  not  ex- 
ist, and  heirship  cannot  be  predicated  of  a  living 
person.  That  at  the  date  of  the  writing  she  had 
no  right  to  what  In  time  might  prove  to  be  her 
father's  estate,  as  her  expectancy  even  might 
prove  but  a  vain  hope,  as  it  did  In  this  case  by 
her  decease  preceding  that  of  her  father.  Sec- 
'•nd,  that  the  writing  not  being  under  seal  left 
the  consideration  open  for  Inquiry,  and  lacked 
the  esf>ential  requisites  of  a  technical  release; 
and  third,  that  even  If  It  operated  to  release  her 
expectancy,  it  would  not  touch  the  rights  of  her 
children  in  the  estate,  because,  while  they  took 
as  her  representatives,  they  took  directly  from 
her  father,  and  not  from  her ;  and  as  she  never 
1)ecame  an  heir  to  the  estate,  and  so  took  noth- 
ing In  it,  and  therefore  could  not  transfer  any 
part  of  the  estate  to  her  children,  nor  release 
anything  which  the  law  gave  to  them  directly 
from  the  estate. 
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It  would  seem  that  the  force  of  this  declsloo 
as  to  the  particular  question  here  considered  Is 
possibly  lessened  by  the  fact  that  two  other 
reasons  wt*re  given  for  It,  one  as  to  her  right  to 
release  her  own  Interest  and  the  other  as  to  the 
form  of  the  release,  especially  In  view  of  the 
other  fact  that  it  is  opposed  in  principle  to  the 
several  cases  which  immediately  follow. 

See  Re  Lewis,  29  Ont.  Rep.  609,  supra,  II. 

And  in  Simpson  v.  Simpson,  114  111.  603,  2 
N.  E.  258,  4  N.  E.  137,  7  N.  E.  287,  Reversing 
16  111.  App.  170,  it  was  held  that  a  release  by  a 
son  to  his  father  of  all  claim  and  right  which 
he  had  or  might  thereafter  have  or  acquire  as 
the  heir  of  his  father,  in  all  his  estate,  real  and 
personal.  In  favor  of  the  other  heirs  of  the  es- 
tate, made  in  consideration  of  the  conveyance  on 
the  same  day  by  his  father  to  him  of  certain 
lands,  will  bar  bis  right  to  share  in  the  distri- 
bution of  the  father's  estate,  and,  in  case  he 
should  die  before  his  father,  will  bar  his  heirs 
of  their  Inheritance. 

And  see  Kenney  v.  Tucker,  8  Mass.  143 ;  Coff- 
man  v.  Coffman,  41  W.  Va.  8,  23  S.  B.  523 ; 
Power's  Appeal,  63  Pa.  443 ;  Re  Lewis,  29  Ont. 
Rep.  609,  itupi'Qj  II. ;  Towles  v.  Roundtree,  10 
Fla.  290,  infra,  IV. 

IV.  Release  of  interest  of  married  woman  or  in- 
fant. 

Where  a  decedent  in  his  lifetime  made  advance- 
ments to  four  of  his  daughters  and  took  from 
the  husband  of  each  a  receipt  for  the  amount 
advanced,  in  which  the  husband  acknowledged 
the  same  *'to  be  In  full  of  all  claims  he  could 
have  against  the  estate  of  said  .  .  .  [the 
decedent],  after  his  death,  as  one  of  his  heirs," 
stipulating  for  himself  and  his  heirs,  "not  to 
set  up  any  further  claim  ;'*  such  Instruments, 
If  regarded  in  equity  as  contracts  to  be  enforced, 
must  be  treated  as  the  contract  solely  of  each 
of  the  husbands,  and  as  creating  no  estoppel 
against  the  wife.  Needles  v.  Needles,  7  Ohio  St. 
432,  70  Am.  Dec.  85. 

An  acknowledgment  in  writing  by  a  son-in- 
law  of  an  amount  from  the  estate  of  the  father 
of  his  wife  in  which  he  relinquished  all  his  right, 
title,  interest,  and  claim  to  any  further  demands 
against  his  father-in-law,  his  heirs  and  assigns, 
executors  and  administrators,  will  not  bar  the 
children  of  himself  and  wife  of  their  interest  In 
the  estate  of  the  wife's  father  where  she  died 
previous  to  her  father.  Towles  v.  Roundtree,  10 
Fla,  299. 

The  court  held  that  this  would  be  so  under 
the  common  law,  as  she  having  died  before  her 
father  her  husband  had  no  interest,  right,  or 
title  to  the  estate  of  the  latter,  but  the  same 
was  extinguished  without  any  aid  from  the  re- 
lease. That  in  addition  to  that  the  woman's 
law  of  1845  by  Its  provision  that  "when  any  fe- 
male, a  citizen  of  the  state,  shall  marry,  or  a 
female  shall  marry  a  citizen  of  the  state,  the 
female,  being  seised  and  possessed  of  real  or  per- 
sonal property,  her  title  to  the  same  shall  con- 
tinue separate,  independent,  and  beyond  the  c:)n- 
trol  of  her  husband,  notwithstanding  her  cov- 
erture, and  shall  not  be  taken  in  execution  for 
his  debts,"  etc.,  effected  an  Important  alteration 
In  the  law  of  the  state  and  the  common  law  In 
this  respect,  and  that  obviously  if  the  daughter 
and  her  husband  had  both  survived  the  intes- 
tate, no  sale  or  transfer  by  the  husband  of  the 
wife's  Interest  In  her  father's  estate  would  be 
of  any  validity,  nor  a  relinquishment  made  by 
blm.  The  court  held  farther  that  the  purchase 
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by  the  wife's  father  of  her  husband's  Interest  in 
his  estate  was  no  advance  to  her,  but  was  per- 
sonal to  the  husband  entirely  and  barred  him 
from  a  claim — ^not  his  wife's  nor  her  heirs. 

In  Illinois  as  late  as  1871  a  receipt  and  ac- 
knowledgment by  a  married  woman  of  a  sum  or 
property  in  full  payment  and  satisfaction  of 
her  share  and  portion  of  the  estate  of  her 
father  is  not  binding  on  her.  Bishop  v.  Daven- 
port, 58  111.  105. 

This  rule  is  undoubtediv  abrogated  in  nearly 
all,  if  not  all,  of  the  states,  by  reason  of  the 
adoption  of  statutes  relating  to  married  women, 
their  rights,  and  property. 

A  receipt  and  acknowledgment  by  one  un- 
der age,  of  a  sum  or  property  in  full  payment 
and  satisfaction  of  her  share  and  portion  of  the 
estate  of  her  father,  is  not  binding  on  her. 
Ibid. 

V.  Conclusion. 

As  was  said  in  the  commencement,  the  only 
question  treated  herein  is  the  effect  of  the  re- 
lease as  to  property  acquired  by  the  person  mak- 
ing the  advancement  and  to  whom  the  release  is 
executed,  after  the  same  are  made  and  exe- 
cuted. And  that  is  precisely  what  Is  decided 
In  Ubadbick  v.  McDowell.  The  opinion  In 
the  case,  however,  indicates  that  the  same  re- 
sult would  obtain  in  that  court  if  a  controversy 
should  arise  concerning  property  in  existence 
at  the  time  of  the  advancement  and  release,  no 
apparent  distinction  being  developed  in  the  opin- 
ion. And  Cannon  v.  Nowell,  51  N.  C.  (6  Jones, 
L.)  437,  a  case  cited,  approved,  and  chiefly  re- 
lied upon  by  the  court  in  Hbadbick  v.  McDow- 
ell, was  one  in  which  It  did  not  appear  that 
the  propertv  over  which  the  contest  was  had 
was  acquired  by  the  father  of  the  parties  after 
the  execution  of  the  deed,  the  acceptance  of 
which — with  its  conditions — It  was  claimed 
barred  the  son  from  further  participation  in  the 
distribution  of  his  father's  estate. 

The  following  cases,  while  not  strictly  au- 
thority on  the  subject  of  after-acquired  proper- 
ty, yet  perhaps  reflect  a  suggestion  on  the  part 
of  the  court — or  rather  of  the  judge  writing  the 
opinion — that  the  fact  that  there  was  no  sub- 
stantial difference  in  the  amount  and  value  of 
the  corpus  of  the  estate  at  the  time  of  making 
the  advancement  and  executing  the  release,  and 
that  of  the  death  of  the  one  making  the  advance- 
ment,— cuts  some  figure  in  arriving  at  the  re- 
sult. 

For  instance  in  Daniel  v.  Lewis,  13  Ky.  L.  Rep. 
827,  it  was  said  that  it  was  alleged  and  ad- 
mitted that  the  estate,  at  the  time  of  making  the 
advancement  and  contract,  was  of  as  much 
value  as  It  was  at  the  time  of  the  death  of  the 
advancer. 

And  in  Gushing  v.  Gushing,  7  Bush,  259, 
where  a  demurrer  to  an  answer  alleging  an  ad- 
vancement and  contract  of  release  was  over- 
ruled, it  is  stated  that  it  was  averred  in  the  an- 
swer that  the  estate  of  the  decedent  was  as  val- 
uable when  the  contract  (of  release)  was  made, 
as  it  was  at  the  time  of  his  death,  or  as  it  then 
was. 

So,  too,  In  Smith  v.  Smith,  59  Me.  214,  it  was 
stated  in  the  opinion  that  the  sum  advanced 
was  the  full  value  of  the  share  the  son  would 
have  received  out  of  his  father's  estate,  had  no 
advancement  been  made  to  him,  and  was  the 
full  share  of  the  son  in  his  father's  estate  at 
the  time  of  his  father's  decease. 

And  in  Galbraith  v.  McLain,  84  111.  379,  it  ap- 
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peared  that  the  share  of  the  son  as  represented 
by  the  deed  executed  by  his  father  to  him  as  an 
equivalent  for  the  expectant  share  of  the  whole 
of  his  father's  estate,  which  deed  was  accepted 
by  him  as  such,  and  which  was  held  to  bar  his 
further  claim,  was  more  than  twice  as  much  as 
he  would  have  received  under  the  estate  in  case 
of  intestacy,  and  more  than  double  what  the 
other  heirs  would  receive. 

Because  equality  of  division  as  a  corollary  of 
equality  of  right  should  be  sought  after,  courts 
have  deemed  that  an  important  matter  in  the 
consideration  of  the  subject. 


Finally  it  must  be  said  that  the  Intention  of 
the  person  making  the  advancement — generally 
to  be  ascertained  by  considering  all  the  facts 
and  circumstances  surrounding  the  parties,  and 
with  reference  to  which  they  will  be  deemed  to 
have  acted — will  always  control  in  deciding 
whether  the  one  recelvhig  the  advancement  and 
executing  the  release  shall  be  barred  from 
further  participation  in  the  distribution  of 
that  portion  of  the  estate  which  was  acquired 
after  the  making  of  the  advancement  and  re- 
lease. P.  H.  V. 


MISSOURI  SUPREME  COURT. 


S.  A.  WELTMER  et  al.,  Respta., 

V, 

C.  M.   BISHOP,  Appt, 
(171  Mo.  110.) 

1.  The  business  of  pretending  to  beal 

absent  patients  by  supernatural  powers  with- 
out medicine  or  surgery  is  fraudulent,  and 
not  protected  by  the  law  against  libel,  al- 
though many  persons  claim  to  have  been 
benefited  by  the  treatment. 

2.  Courts  are  not  required  to  yt-re  cre- 
dence to  testtmonir  that  would  falsify 
well-known  laws  of  nature. 

8.  A  submission  to  tbe  Jury  of  the  le- 
Vltlmaey  of  a  business,  with  directions 
to  find  it  legitimate  If  It  has  been  substan- 
tially beneficial  to  the  public,  is  error  when 
there  Is  no  evidence  to  support  such  a  find- 
ing except  testimony  which  the  jurors  can- 
not believe  without  surrendering  their  own 
intelligence. 

4.  One  claiming  protection  of  tbe  law 
for  a  business  of  so-called  ''magnetic  heal- 
ing" by  a  mental  process  transmitted  to 
patients  at  a  distance  has  the  burden  of 
showing  the  rationale  of  anything  therein,  if 
there  be  any  such  thing,  not  perceptible  to 
the  unlnstructed,  which  entitles  the  business 
to  protection. 

(November  26,  1902.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  C!ourt  for  Bates  County 
in  favor  of  plaintiffs  in  an  action  brought 
to  recover  damages  for  the  publication  of  a 
libel.     Reversed, 

The  facts  are  stated  in  the  opinion. 

Messrs,  W.  C.  SoarHtt,  W.  M.  WU- 
llama,  and  M.  T.  January  for  appellant. 

Messrs.  Franoiaoo  Sc  Clark  and  Soott 
Sc  Bowker,  for  respondents: 

Anything    that    imputes    dishonesty    or 


Note. — As  to  constitutionality  of  statute  dis- 
criminating against  magnetic  healers  in  requir- 
ing; them  to  procure  a  license,  see  Parks  v. 
State,  50  L.  R.  A.  ino. 

As  to  liability  of  magnetic  healer  for  injury 
caused  to  patient,  see  Longan  v.  Weltmer,  64 
L.  K.  A.  969. 
65  L.  R.  A. 


fraud  or  misconduct  of  one  in  his  business  is 
a  libel  per  se,  and  is  actionable  without 
proof  of  special  damages;  general  damages 
may  be  recovered. 

Spurlock  V.  Lombard  Invest,  Co,  59  Mo. 
App.  225;  8t  James  Military  Academy  ▼. 
Gaisery  125  Mo.  517,  28  L.  R.  A.  667,  46  Am. 
St.  Rep.  602,  28  S.  W.  861;  yichoUon  v. 
Rogers,  129  Mo.  136,  31  8.  W.  260;  Mitchell 
V.  Bradstreet  Co,  116  Mo.  226,  20  L.  R.  A. 
138,  38  Am.  St.  Rep.  692,  22  S.  W.  358,  724. 

Defendant's  testimony  as  to  his  motives  or 
good  faith  in  publishing  a  libel  or  slander  la 
not  admissible  as  to  compensatory  damages, 
but  is  admissible  aa  to  punitive  damages. 

Callahan  v.  Ingram,  122  Mo.  365,  43  Am. 
St.  Rep.  683.  26  S.  W.  1020;  Arnold  v.  Jeuh 
ett,  125  Mo.  241,  28  S.  W.  614;  Letois  v. 
Humphries,  64  Mo.  App.  466;  Jones  v.  Mur- 
ray, 167  Mo.  25,  66  S.  W.  981. 

Where  the  language  of  the  libel  is  am- 
biguous, and  does  not  call  the  person  li- 
beled by  name,  it  is  permissible  to  show  by 
the  persons  where  the  libel  circulated  that 
it  was  directed  to  a  particular  individual, 
and  was  so  understood  by  the  people 
familiar  with  all  the  facts  and  circum- 
stances surrounding  its  publication. 

Caruth  v.  Richeson,  96  Mo.  186,  9  S.  W. 
633  r  Crecelius  v.  Bierman,  59  Mo.  App.  513 ; 
Wagner  v.  Saline  County  Progress  Printing 
Co,  45  Mo.  App.  6;  State  v.  Fitzgerald,  20 
Mo.  App.  408 ;  Lewis  v.  Humphries,  64  Mo. 
App.  466;  State  v.  Poicell,  66  Mo.  App.  598; 
Ryckman  v.  Delavan,  25  Wend.  186;  Hous- 
ton Printing  Co,  v.  Moulden,  15  Tex.  Civ, 
App.  574,  41  S.  W.  381 ;  State  v.  Mason,  26 
Or.  273,  26  L.  R.  A.  779,  46  Am.  St.  Rep. 
629,  38  Pac.  130;  Newell,  Libel  &  Slander, 
let  ed.  p.  259 ;  Odgers,  Libel  &  Slander,  1st 
ed.  pp.  128,  129;  2  Addison,  Torts,  p.  378. 

The  law  does  not  permit  any  person  to 
slander  another  on  any  occasion  or  under 
Any  circumstances  when  they  are  not  pro- 
tected by  absolute  privilege. 

Callahan  v.  Ingram,  122  Mo.  355,  43  Am. 
St.  Rep.  583,  26  S.  W.  1020. 
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Even  in  the  case  of  a  privileged  publica- 
tion, if  the  publication  is  made  indiscrim- 
inately to  everybody, — to  others  than  those 
who  have  a  special  interest  in  the  subject  of 
the  publication, — it  loses  its  privilege. 

Miichell  v.  Bradatreet  Co,  116  Mo.  226,  20 
L.  R.  A.  138,  38  Am.  St.  Rep.  592,  22  S.  W. 
368,  724. 

Even  in  the  case  of  privileged  communica- 
tion, the  language  must  be  such  as  the  oc- 
casion warrants.  If  violent  or  intemperate 
language  is  used,  the  privilege  is  lost.  If 
the  facts  and  circumstances  do  not  justify 
the  terms  employed,  there  is  no  privilege. 

Sullivan  v.  Sirathan- Mutton- Evans  Com- 
mission Co.  152  Mo.  268,  47  L.  R.  A.  859,  53 
S.  W.  912;  Odgers,  Libel  &  Slander,  1st  ed. 
p.  239;  Newell,  Libel  &  Slander,  1st  ed.  p. 
532 ;  Arnold  v.  Sayings  Co,  76  Ma  App.  180 ; 
Callahan  v.  Ingram,  122  Mo.  356,  43  Am.  St. 
Rep.  583,  26  S.  W.  1020;  Jones  v.  Murray, 
167  Mo.  25,  66  S.  W.  981. 

Valllant,  J.,  delivered  the  opinion  of  the 
court: 

Plaintiffs  sue  as  partners  in  trade  to  re- 
cover damages  for  an  alleged  libel  of  their 
business.  They  recovered  a  judgment  for 
$750,  and  the  defendant  appeals.  The  case 
comes  to  this  court  because  a  constitutional 
question  is  involved. 

The  petition  alleges  that  the  plaintiffs  are 
engaged  in  the  business  of  magnetic  healing, 
and  had  been  so  engaged  for  more  than  two 
years  at  the  city  of  Nevada,  and  that  large 
numbers  of  people  had  been  coming  to  them 
from  abroad  to  be  treated  by  the  plaintiffs 
for  diseases;  that  defendant  wrote  and 
caused  to  be  published  in  a  newspaper  an  ar- 
ticle in  which  the  plaintiffs  were  called  "mis- 
erable charlatans,"  and  in  which  statements 
were  made  concerning  their  business  which 
were  false,  libelous,  and  malicious.  The  ar- 
ticle is  set  out  in  full  in  the  petition,  but, 
under  the  view  we  have  taken  of  the  case, 
we  deem  it  unnecessary  to  copy  it  in  this 
statement,  or  to  say  of  it  more  than  that  if 
the  plaintiffs'  business  was  legitimate,  and 
if  the  statements  were  false,  and  if  the  arti- 
cle referred  to  the  plaintiffs,  it  was  libelous. 
The  answer  admitted  the  authorship  and 
publication:  alleged  the  truth  of  the  state- 
ments; that  it  was  not  intended  to  refer  to 
plaintiffs  in  particular,  but  to  a  large  class 
that  were  engaged  in  the  business  of  so- 
called  magnetic  healing;  that  the  business 
was  a  fraud  practised  on  the  public;  and 
that  defendant  deemed  it  his  duty  to  expose 
the  fraud,  and  wrote  the  article  in  good 
faith  and  without  malice.  The  court,  on  mo- 
tion of  plaintiffs,  struck  out  all  of  the  an- 
swer except  that  part  admitting  the  publi- 
cation, and  pleading  its  truth.  Upon  the 
trial  the  evidence  both  for  plaintiffs  and  le- 
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fendant  showed  as  follows:  The  plaintiffs, 
who  were  men  without  the  pretense  of  scien- 
tiflo  learning,  and  who  possessed  only  to  a 
limited  degree  even  the  rudiments  of  educa- 
tion, were  engaged  in  a  business  at  Nevada 
which  they  called  "magnetic  healing."  They 
employed  for  chief  assistants  three  men  who 
were  also  unlearned  in  any  science,  and  of 
little  common  education,  and  in  addition  to 
these  a  large  number  of  female  typewriters. 
Tliey  advertised  very  extensively  in  the  chief 
cities  of  the  United  States  and  in  foreign 
countries.  In  their  advertisements  they  pro- 
fessed to  possess  miraculous  power  to  heal  all 
diseases  to  which  human  beings  were  liable,, 
without  medicine  and  without  surgery;  that 
to  them  had  been  committed  the  startling 
revelation  whereby  all  ailments  are  dispersed 
as  if  by  magic;  that  they  had  cured  patients 
thousands  of  miles  away,  and  could  cure 
thousands  in  an  instant;  that  they  exerted 
the  same  powers  that  Jesus  Christ  exerted 
to  cure  diseases  1900  years  ago.  By  far  the 
greater  number  of  their  patients  were  at  a 
distance,  and  the  only  communication  with 
them  was  by  letter.  These  they  proposed  to 
cure,  no  matter  what  the  disease,  and  though 
thousands  of  miles  away,  by  a  mysterious  in- 
fluence of  the  mind  of  the  healer  over  that 
of  the  patient.  The  chief  direction  in  the 
letter  to  the  distant  patient  was  that  at  a 
certain  hour  in  the  day  he  should  dismiss  all 
disturbing  thoughts,  and  bring  his  mind  into 
a  passive  condition  to  receive  the  influence 
from  the  mind  of  the  healer,  who  at  that 
same  hour  in  Nevada  would  bring  his  mind 
to  exert  the  mysterious  influence  desired. 
The  business  that  the  plaintiffs. built  up  by 
these  methods  was  indeed  wonderful,  in  re- 
spect to  its  magnitude.  They  were  making 
$1,000  a  day.  People  suffering  with  sickness 
and  disease  came  by  hundreds  to  Nevada  to 
receive  the  ihagic  touch  of  these  men,  and 
many  of  them  went  away  believing  that  they 
had  been  cured  or  beneflted.  But  the  great 
bulk  of  the  business  was  through  what  they 
called  their  "absent  treatment;"  that  is,  by 
letter  correspondence.  Their  patients  of 
this  kind  numbered  many  thousands,  and 
they  were  treated  by  the  typewriters,  who- 
■ilone  read  the  letters  coming  from  the  ab- 
pent  patients,  and  answered  them.  The  an- 
swer to  each  was,  in  the  main,  a  copy  of  a 
circular  letter  prepared  by  the  plaintiffs,  and 
furnished  the  typewriters  for  that  purpose. 
One  of  the  plaintiffs,  who  was  the  originator 
of  the  scheme,  and  the  chief  director  of  the 
business,  explained  that  the  process  of  this 
iibsent  treatment  was  that,  at  the  hour  des- 
ignated in  the  letter  in  which  the  patient 
was  to  make  his  mind  passive  to  receive  the- 
healing  influence,  he  (the  healer)  would 
bring  the  powers  of  his  own  mind  to  bear  on 
that  of  the  distant  patient,  and  the  beneficial 
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result  would  follow.  In  this  way  many 
hundreds  of  men,  women,  and  children  in 
different  parts  of  the  world  were  treated  at 
the  same  instant.  When  his  attention  was 
called  to  the  fact  that  at  a  stated  hour  in 
Nevada,  when  the  healer  was  exercising  his 
mind  to  transmit  its  influence  to  the  expect- 
ant patients  in  different  parts  of  the  world, 
that  time  would  not  correspond  with  the 
hour  in  distant  and  different  localities,  he 
gave  no  clear  explanation  of  the  point.  It 
was  also  shown  that,  when  he  left  the  busi- 
ness and  went  ho  Colorado  for  a  summer  va- 
cation, this  absent  treatment  went  on  as  ef- 
ficiently through  the  instrumentality  of  the 
typewriters  as  when  the  healer  was  present. 
One  of  the  witnesses  for  the  plaintiffs  testi- 
fied that  she  was  a  married  woman,  living 
near  Chicago;  that  she  had  been  afflicted 
with  cancer  of  the  breast,  and  other  troubles 
peculiar  to  women ;  that  she  took  this  absent 
treatment  from  Prof.  Weltmer,  one  of  the 
plaintiffs,  from  May  1  to  July  1,  1899,  and 
was  entirely  cured.  This  was  one  of  the 
cures  effected  by  this  absent  treatment,  when 
the  healer  was  himself  absent,  and  no  one 
but  the  typewriter  in  Nevada  to  transmit  the 
healing  influence.  The  testimony  as  to  the 
method  of  treatment  of  those  who  came  in 
person  to  Nevada  showed  that  it  was,  in  the 
main,  an  abuse  of  their  credulity,  and  in 
some  instances  consisted  only  of  disgusting 
suggestion.  Quite  a  number  of  witnesses  tes- 
tified for  the  plaintiffs  that  they  had  taken 
these  treatments,  and  were  cured  or  bene- 
fited; and  Prof.  Weltmer  himself  testified 
that,  of  the  many  thousands  of  patients, 
fully  95  per  cent  had  been  cured.  There 
were  those  who  had  taken  the  treatments 
who  testified  for .  defendant  that  they  re- 
ceived no  benefit,  and  there  was  expert  tes- 
timony on  the  feasibility  of  such  treatments. 
There  was  a  large  volume  of  evidence,  and 
several  questions  arose  during  the  trial, 
which,  if  the  plaintiffs  were  entitled  to  go 
to  the  jury  at  all,  would  deserve  our  atten- 
tion; but,  in  the  view  we  have  taken  of  the 
character  of  the  plaintiffs'  business,  it  is  'in- 
necessary  to  go  farther  into  the  case.  De- 
fendant asked  a  peremptory  instruction  for 
a  verdict  in  his  favor,  which  the  court  re- 
fused. 

The  case  was  given  to  the  jury  under  sev- 
eral instructions, — among  them,  the  follow- 
ing: "The  court  instructs  the  jury  that  if 
you  find  and  believe,  from  all  the  evidence 
and  the  facts  and  circumstances  in  evidence, 
that  the  business  in  which  plaintiffs  were  en- 
gaged upon  August  16,  1899,  was  and  is  an 
imposition  and  fraud  upon  the  general  pub- 
lic, then  your  Finding  must  be  for  the  de- 
fendant. In  this  connection,  however,  you 
are  further  instructed  that,  in  determining 
whether  or  not  such  business  was  an  imposi- 
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tion  and  fraud  upon  the  general  public  at 
the  time  aforesaid,  you  will  consider  the  gen- 
eral character  of  the  business  as  disclosed 
by  the  facts,  as  well  as  the  results  of  their 
said  business  methods  with  the  general  pub- 
lic, as  shown  by  the  evidence  and  facts  «ind 
circumstances  in  evidence,  and  if  you  find 
from  all  the  evidence  and  the  facts  and  the 
circumstances  in  evidence  that  their  said 
business  was  and  had  been  substantially  ben- 
eficial to  the  general  public,  and  their  meth- 
ods had  substantially  produced  the  results 
claimed  for  them  by  plaintiffs,  then  the 
same  is  not  a  fraud  or  imposition  upon  the 
general  public,  and  you  should  find  for  the 
plaintiffs  upon  this  issue."  From  this  it 
will  be  seen  that  the  court  submitted  to  the 
jury  to  say  if  the  plaintiffs'  business  was 
legitimate,  and  in  weighing  that  question 
they  were  to  consider  the  results  as  disclosed 
by  the  evidence,  and,  on  the  whole,  if  the  re- 
sults had  been  beneficial,  the  business  was 
not  to  be  adjudged  a  fraud.  Courts  are  not 
such  slaves  to  the  forms  of  procedure  as  to 
surrender  their  own  intelligence  to  an  array 
of  witnesses  testifying  to  an  impossibility. 
They  are  not  required  to  give  credence  to  a 
statement  that  would  falsify  well-known 
laws  of  nature,  though  a  cloud  of  witnesses 
swear  to  it.  We  recognize  that  in  the  realm 
of  science  much  is  yet  undiscovered,  and 
especially  is  this  so  in  the  science  relating 
to  diseases  of  the  human  system  and  their 
treatment.  Different  schools  of  medicine 
contend  with  each  other  on  vital  questions, 
and,  as  long  as  the  contest  continues  with 
reason,  it  cannot  be  said  that  the  right  of 
either,  as  above  the  other,  has  been  demon- 
strated. But  if  either  school  would  con- 
vince us  that  it  is  right,  or  even  that  it  is 
entitled  to  be  recognized  as  a  contestant^  it 
must  appeal  to  our  intelligence,  and  discuss 
the  subject  on  the  basis  of  natural  laws.  If 
it  cannot  be  discussed  on  that  basis,  there  is 
nothing  to  discuss.  If  a  man  come  into 
court  claiming  to  possess  supernatural  pow- 
ers, and  bring  with  him  witnesses  who  swear 
he  has  done  for  them  that  which  we  know  is 
impossible,  we  are  not  required  to  believe 
such  evidence.  Here  was  a  woman,  who  per- 
haps believed  what  she  said,  who  testified 
that  by  a  mental  process  of  one  of  these 
plaintiffs,  transmitted  to  her  through  a  let- 
ter several  hundred  miles  away,  she  was  en- 
tirely cured  of  a  cancer  of  the  breast.  Tlie 
fact  that  the  plaintiff  who  was  supposed  to 
have  transmitted  the  influence  from  Nevada 
was  not  there  at  the  time  does  not  add  to 
the  absurdity  of  the  statement.  And  the 
testimony  of  other  witnesses^  perhaps  also 
sincere,  to  the  effect  that  they  were  cured  of 
otherwise  incurable  diseases  by  such  myste- 
rious process,  can  have  absolutely  no  lodg- 
ment in  our  intelligence.     Under  the  instrue- 
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tion  above  quoted,  the  jury  were  directed  to 
heed  such  evidence,  and  if,  on  the  whole,  it 
showed  that  good  had  resulted  to  the  com- 
munity from  the  practices  of  the  plaintiffs, 
the  jury  were  to  find  that  the  business  was  a 
lawful  one.  It  was  an  instruction,  in  effect, 
directing  the  jury  to  surrender  their  own 
intelligence  to  the  preponderance  of  state- 
ments of  witnesses,  irrational  though  such 
statements  were.  Under  the  conceded  facts, 
there  was  no  evidence  to  justify  the  sub- 
mission of  the  case  to  the  jury,  and  the  per- 
emptory instruction  for  a  verdict  for  the  de- 
fendant should  have  been  given.  If  there 
was  anything  in  the  plaintiffs'  business, 
which  they  call  "magnetic  healing,"  that  en- 
titled it  to  the  protection  of  the  law,  and 
which  was  not  perceptible  to  the  unin- 
structed,  the  burden  was  on  them  to  show 
the  rationale  of  it;  and,  failing  to  do  so,  the 
court  should  close  its  door  against  them. 
Richards  v.  Judd,  15  Abb.  Pr.  N.  S.  184.  The 
law  of  libel  is  not  designed  to  shield  one  in 
the  practice  of  an  illegal  business.  18  Am. 
A  Eng.  Enc.  Law,  2d  ed.  p.  947 ;  Johnson  v. 
Simontony  43  Cal.  242;  Perry  v.  Man,  1  R. 
I.  263;  Starkie,  Slander  &  Libel,  6th  ed.  522. 
The  business  of  the  plaintiffs,  as  shown  by 
their  own  evidence,  is  of  such  a  character  as 
that  it  is  not  entitled  to  protection  under 
the  law  of  libel. 

This  case  has  been  conducted  on  both  sides 
with  marked  ability,  and  there  yet  remain 
in  the  briefs  of  the  learned  counsel  interest- 
ing questions,  which  are  tempting  to  consid- 
er; but,  in  view  of  what  we  have  already 
said,  the  case  is  disposed  of  before  those 
questions  are  reached. 

The  judgment  of  the  Circuit  Court  is  re- 
versed. 

All  concur. 

A  petition  for  rehearing  having  been  filed, 
the  following  response  was  handed  down  on 
December  24,  1902 : 

On  the  motion  for  rehearing,  our  atten- 
tion is  called  to  a  recent  decision  of  the  Su- 
preme Ck)urt  of  the  United  States  in  the  case 
of  American  School  of  Magnetic  Healing  v. 
McAnnuUy,  187  U.  S.  94,  47  L.  ed. 
90,  23  Sup.  Ct.  Rep.  33,  which  the 
learned  counsel  for  respondents  are  of 
the  opinion  announces  a  different  con- 
clusion as  to  the  law  from  that  declared 
in  the  opinion  of  this  court  in  the  case  at 
bar.  But  the  case  in  which  the  Supreme 
Court  of  the  United  States  pronounced  its 
judgment  was  very  different  in  its  facts 
from  the  case  ut  bar.  That  was  a  suit  in 
equity,  in  which  the  complainants,  in  their 
bill,  made  the  following  averments:  "And 
your  orators  state  that  said  business  is  a 
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legal  and  legitimate  business,  conducting  ac- 
cording to  business  methods,  and  is  founded 
largely  and  almost  exclusively  on  the  physi- 
cal and  practical  proposition  that  the  mmd 
of  the  human  race  is  largely  responsible  for 
its  ills,  and  is  a  perceptible  factor  in  t.lie 
treating,  curing,  benefiting,  and  remedying 
thereof;  and  that  the  human  race  does  pos- 
sess the  innate  power,  through  proper  exer- 
cise of  the  faculty  of  the  brain  and  mind,  to 
largely  control  and  remedy  the  ills  that  hu- 
manity is  heir  to ;  and  complainants  discard 
and  eliminate  from  their  treatment  what  is 
commonly  known  as  *Divine  healing*  and 
'Christian  science,'  and  complainants  are 
confined  to  practical  scientific  treatment 
emanating  from  the  source  aforesaid."  The 
bill  further  averred  that  the  postmaster  at 
Nevada,  under  orders  from  the  Postmaster 
General,  had  refused  to  deliver  to  complain- 
ants the  mail  directed  to  them  in  that  oHice, 
and  was  about  to  stamp  all  their  letters 
"fraudulent"  and  return  them  to  the  writ- 
ers; and  the  prayer  of  the  bill  was  for  an 
injunction  to  restrain  the  postmaster  from 
doing  so.  The  defendant  demurred  to  the 
bill.  The  trial  judge  sustained  the  demurrer 
and  refused  the  injunction.  On  appeal  to 
the  Supreme  Court,  Mr.  Justice  Peckham, 
who  rendered  the  opinion,  said:  "As  the 
case  arises  on  demurrer,  all  material  facts 
averred  in  the  bill  are,  of  course,  admitted." 
Then,  after  quoting  the  above  extracts  from 
the  bill,  he  said:  "These  allegations  are 
not  conclusions  of  law,  but  are  statements 
of  fact  upon  which,  as  averred,  the  businnss 
of  the  complainants  is  based."  The  court 
held  that  upon  that  statement  of  facts,  ad- 
mitted to  be  true,  the  business  of  complain- 
ants was  not  within  the  class  forbidden  to 
be  conducted  by  use  of  the  mails,  and  there- 
fore reversed  the  judgment  of  the  circuit 
court,  and  remanded  the  cause,  with  direc- 
tions to  overrule  the  demurrer,  with  leave 
to  defendant  to  answer;  and,  in  concluding 
the  opinion,  the  court  said:  "In  overruling 
the  demurrer,  we  do  not  mean  to  preclude 
the  defendant  from  showing  on  the  trial,  if 
he  can,  that  the  business  of  complainants, 
as  in  fact  conducted,  amounts  to  a  violation 
of  the  statutes,  as  herein  construed."  Our 
decision  in  the  case  at  bar  is  not  based  on  a 
demurrer  admitting  that  the  business  of 
plaintiffs  is  a  system  of  healing  conducted 
on  practical  and  scientific  principles,  but  it 
is  based  on  the  character  of  the  business  as 
shown  by  the  evidence  at  the  trial. 

The  motion  for  rehearing  is  overruled.  All 
concur. 

Appeal   dismissed   by   Supreme   Court  of 
United  States  December  21»  1903. 
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A  statute  forblddlnary  under  penaltT« 
persons  or  corporations  envaired  In 
private  enterprises  from  pajrtmir  ent- 
ployees  in  store  orders  not  redeemable  In 
cash  is  unconstitutional  as  interfering  with 
the  right  to  contract. 

(May  11,  1904.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Ripley  County 
convicting  it  of  violating  the  statute  for- 
bidding the  issuing  of  orders  not  redeemable 
in  cash.    Reversed, 

The  opinion  of  division  No.  2,  rendered  by 
BuBGESS,  J.,  was  as  follows: 

The  defendant  is  a  corporation  duly  incor- 
porated under  the  laws  of  this  state,  and 
was  at  the  time  of  the  commission  of  the  al- 
leged oifenses  of  which  it  was  convicted  en- 
gaged in  the  tie  and  timber  business  in  Rip- 
ley county.  It  had,  in  connection  with  its 
timber  business,  a  general  supply  store  for 
the  purpose  of  furnishing  supplies  to  its  em- 
ployees. The  information  upon  which  this 
prosecution  is  based  contained  four  counts, 
which,  leaving  off  the  formal  parts,  are  as 
follows : 

"Now  comes  Thomas  F.  Lane,  prosecuting 
attorney  within  and  for  the  county  of  Ripley, 
in  the  state  of  Missouri,  and  informs  the 
court  under  his  oath  of  office  and  upon  his 
own  information  and  belief:  That  the  Mis- 
souri Tie  &  Timber  Company  is  a  corpora- 
tion dul>  organized  and  existing  under  and 
by  virtue  of  the  laws  of  the  state  of  Mis- 
souri, and  was  such  during  all  the  *^ime8 
mentioned  in  this  information ;  that  said  de- 
fendant corporation,  the  Missouri  Tie  &  Tim- 
ber Company,  and  J.  T.  Henderson,  its  serv- 
ant, agent,  and  officer,  on  the day  of 

December,  1901,  at  the  said  county  of  Rip- 
ley in  the  state  of  Missouri,  did  then  ami 
there  unlawfully  and  wrongfully  issue,  pay 
out,  and  circulate,  for  the  payment  of  wages 
for  certnin  labor  done  and  performed  by  one 
H.  A.  Sweeney  for  the  Missouri  Tie  &  lim- 
ber Company,  a  certain  order,  check,  mem- 
orandum, token,  evidence  of  indebtedness 
and  obligation  of  ihe  said  Missouri  Tie  & 
Timber  Companv,  which  said  order,  check, 
coupon,  meniomniium,  token,  evidence  of  in- 

NoTK. — Ah  to  validity  of  statutes  requiring 
wages  to  be  iKiId  In  lawful  money,  see  also.  In 
this  series,  n  'i*:  to  Avent-Beattyvllle  Coal  Co. 
V.  Ct  m.  28  I  .  U.  A.  273,  and  the  later  case 
of  State  V.  Hutii],  47  L.  R.  A.  369. 
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debtedness,  and  obligation  so  paid  out  and 
circulated  for  the  payment  of  the  wages  of 
labor  of  the  said  H.  A.  Sweeney  is  described 
as  follows: 

"Order  for  Merchandipe,  $5.00. 
"To  Missouri  Tie  &  Timber  Co. 
"Acct.    Order  of  H.  A.  Sweeney. 
"O.  K.    T.  W.  Beauchamp. 
*'No.  1761C. 

"Merchandise  Order. 

"Amounting  to  $5.00,  at  the  store  of  Mis- 
souri Tie  &  Timber  Co.,  upon  conditions 
named  on  back  of  this  book  and  made  a  part 
thereof. 

"Missouri  Tie  &  Timber  Co.,  please  fur- 
nish myself  or  .  .  .  goods  at  your  store 
to  the  amount  of  $5.00,  and  charge  same  to 
my  account  as  per  coupons  contained  in  thi» 
book.  These  coupons  to  be  detached  only 
by  the  authorized  employees  of  the  Missouri 
Tie  &  Timber  Co.  and  if  otherwise  detached^ 
to  be  worthless. 

"[Signed]  H.  A.  Sweeney. 

"Said  order  book,  coupon,  token,  check, 
memorandum,  evidence  of  indebtedness,  and 
obligation  containing  between  the  covera 
thereof,  100  five-cent  mercantile  coupons, 
each  of  which  is  described  as  follows: 

"Mercantile  Coupon  5  Cents. 
"Mo.  Tie  &  Timber  Co. 
"No.  1761C. 

"That  said  check,  coupon,  token,  memo- 
randum, evidence  of  indebtedness,  and  obli- 
gation so  paid  out  4ot  the  wages  of  labor  aa 
aforesaid  by  the  said  Missouri  Tie  &  Timber 
Company  and  J.  T.  Henderson,  as  aforesaid, 
is  not  redeemable  in  lawful  money  of  the 
United  States  at  its  face  value.  Contrary 
to  the  form  of  the  statute  in  such  case  made 
and  proA'ided,  and  against  the  peace  and  dig- 
nity of  the  state. 

"Now  comes  Thomas  F.  Lane,  prosecuting 
attorney  within  and  for  the  county  of  Rip- 
ley in  the  state  of  Missouri,  and  informs  the 
court  under  his  oath  of  office,  and  upon  his 
own  information  and  belief:  That  the  Mis- 
souri Tie  &  Timber  Company  is  a  corpora- 
tion duly  organized  and  existing  under  and 
by  virtue  of  the  laws  of  the  state  of  Mis- 
souri, ai.d  was  such  during  all  the  timea 
mentioned  in  this  information.  That  said 
defendant  corporation,  the  Missouri  Tie  & 
Timber  Company,  and  J.  T.  Henderson,  its 

•servant,  agent,  and  officer,  on  the day 

of  December,  1901,  at  the  said  county  of  Rip- 
ley, in  the  state  of  Missouri,  did  then  and 
there  unlawfully  and  wrongfully  issue,  pay 
out,  and  circulate,  for  the  payment  of  wage* 
for   certain   labor  done  and  performed  by 
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one  E.  H.  Day  for  the  said  Missouri  Tie  & 
Timber  Company,  a  certain  order^  check, 
memorandum,  token,  evidence  of  indebted- 
ness, and  obligation  of  the  said  Missouri 
Tie  &  Timber  Company,  which  said  order, 
check,  coupon,  memori^ndum,  token,  evidence 
of  indebtedness,  and  obligation  so  paid  out 
and  circulated  for  the  payment  of  the  wages 
of  labor  of  the  said  E.  H.  Day  is  described 
as  follows,  to  wit: 

''Order  for  Merchandise,  $5.00. 
"To  Missouri  Tie  &  Timber  Co. 
"Acct.    Order  of  E.  H.  Day. 
*'0.  K.    T.  W.  Beauchamp. 
"No.   1810C. 

"Merchandise  Order. 

"Amounting  to  $5,  at  the  store  of  Mis- 
souri Tie  &  Timber  Co.,  upon  conditions 
named  on  back  of  this  book  and  made  a 
part  hereof. 

"Missouri  Tie  &  Timber  Co.,  please  fur- 
nish myself  or  .  .  .  goods  at  your  store 
to  the  amount  of  $5.00  and  charge  same  to 
my  account  as  per  coupons  contained  in  this 
bpok.  These  coupons  to  be  detached  only 
by  the  authorized  employees  of  the  Missouri 
Tie  &  Timber  Co.,  and  if  otherwise  detached, 
to  be  worthless. 

"[Signed]  E.  H.  Day. 

"Said  order  book,  coupon,  token,  dieck, 
memorandum,  evidence  of  indebtedness,  and 
obligation  containing  between  the  covers 
thereof  100  five-cent  mercantile  coupons, 
each  of  which  is  described  as  follows: 

"Mercantile  Coupon,  5  cents. 
"Mo.  Tie  &  Timber  Co. 
"No.  1801C. 

'That  said  check,  coupon,  token,  memo- 
randum, evidence  of  indebtedness,  and  obli- 
gation, so  paid  out  and  circulated  for  the 
wages  of  labor  as  aforesaid  by  the  said 
Missouri  Tie  &  Timber  Company,  and  J. 
T.  Henderson,  as  aforesaid,  is  not  redeemable 
in  lawful  money  of  the  United  States  at  its 
face  value.  Contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided, 
and  against  the  peace  and  dignity  of  the 
state. 

"Now  comes  Thomas  F.  Lane,  prosecut- 
ing attorney  within  and  for  the  county  of 
Ripley  in  the  state  of  Missouri,  under  his 
oath  of  office  and  upon  his  own  information 
and  belief,  and  informs  the  court :  That  the 
Missouri  Tie  &  Timber  Company  is  a  cor- 
poration organized  and  existing  under  and 
by  virtiie  of  the  laws  of  the  state  of  Mis- 
souri, and  was  such  corporation  during  all 
the  times  mentioned  in  this  information. 
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That  said  defendants  the  Missouri  Tie  ft 
Timber  Company  and  J.  T.  Henderson,  one 
of  its  servants,  agents,  and  officers,  on  or 
about  the  27  th  day  of  December,  1901,  at  the 
county  of  Ripley  and  state  of  Missouri  did 
then  and  there  unlawfully  and  wrongfully 
refuse  and  fail  to  redeem  in  lawful  money 
of  the  United  States  a  certain  memorandum, 
token,  order,  check,  obligation,  and  evi- 
dence of  indebtedness,  to  wit,  an  order  for 
merchandise  on  and  to  the  said  Missouri  Tie 
&  Timber  Company  in  the  form  of  a  mer- 
chandise coupon  check  book  to  the  amount 
of  $5,  which  said  coupon  check  book  con- 
tained 100  coupons,  each  for  the  sum  of 
five  cents;  which  merchandise  coupon  check 
book  had  theretofore  been  issued,  paid  out, 
and  put  into  circulation  by  the  said  Mis- 
souri Tie  &  Timber  Company,  indorsed  by 
one  T.  VV.  Beauchamp,  a  servant  and  agent 
of  said  defendant  corporation,  and  delivered 
to  one  H.  A.  Sweeney  for  the  payment  to 
him  of  wages  for  labor  done  and  performed 
by  the  said  H.  A.  Sweeney  for  and  at  the  re- 
quest of  the  said  Missouri  Tie  &  Timber 
Company.  That  said  merchandise  coupon 
check  book  was  on  the day  of  Decem- 
ber, 1901,  by  H.  A.  Sweeney,  the  owner 
thereof,  for  a  valuable  consideration,  sold 
and  delivered  to  W.  A.  Leach  &  Co.,  a  firm 
composed  of  W.  A.  Leach  and  Jacob  Hard- 
castle;  that  afterwards,  to  wit,  on  or  about 
the  27th  day  of  December,  1901,  W.  A. 
Leach  on  behalf  of  the  firm  of  W.  A.  Leach 
&  Co.,  duly  presented  said  merchandise  cou- 
pon check  book,  heretofore  described,  to  J. 
T.  Henderson,  servant,  agent,  and  officer  of 
the  said  Missouri  Tie  &  Timber  Company, 
at  the  usual  place  of  business  and  general 
office  of  said  Missouri  Tie  &  Timber  Com- 
pany, in  Ripley  county,  Missouri,  during  the 
business  hours  of  said  day,  and  demanded 
payment  therefor  in  lawful  money  of  the 
tinited  States,  which  was  then  and  there  re- 
fused by  the  said  J.  T.  Henderson,  servant, 
agent,  and  general  manager  of  the  defendant 
Missouri  Tie  &  Timber  Company,  as  afore- 
said; which  said  refusal  and  failure  to  re- 
deem said  merchandise  coupon  book  in  law- 
ful money  of  the  United  States,  as  aforesaid, 
was  contrary  to  the  form  of  the  statute  in 
such  case  made  and  provided,  and  against 
the  peace  and  dignity  of  the  state. 

"Now  comes  Thomas  F.  Lane,  prosecuting 
attorney  within  and  for  the  county  of  Rip- 
ley in  the  state  of  Missouri,  under  his  oath 
of  office  and  upon  his  own  information  and 
belief,  and  informs  the  court:  That  the 
Missouri  Tie  &  Timber  Company  is  a  cor- 
poration duly  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  state  of 
Missouri,  and  was  such  corporation  during 
all  the  times  mentioned  in  this  information. 
That  said  defendants,   the  Missouri  Tie  & 
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Timber  Company  and  J.  T.  Henderson,  one 
of  its  servants,  agents,  and  officers,  on  the 
14th  day  of  January,  1902,  at  the  county 
of  Ripley  and  state  of  Missouri,  did  then 
and  there  unlawfully  and  wrongfully  refuse 
and  fail  to  redeem  in  lawful  money  of  the 
United  States  a  certain  memorandum,  token, 
order,  check,  obligation,  and  evidence  of  in- 
debtedness, to  wit,  an  order  for  merchandise 
on  and  to  the  said  Missouri  Tie  &  Timber 
Company  in  the  form  of  a  merchandise  cou- 
pon check  book  numbered  1801 C  to  the 
amount  of  $5,  which  said  coupon  check  book 
contained  100  coupons,  each  for  the  sum  of 
five  cents;  which  merchandise  coupon  check 
book  had  theretofore  been  issued,  paid  out. 
and  put  in  circulation  by  the  said  Missouri 
Tie  &  Timber  Company;  indorsed  by  one 
T.  W.  Beauchamp,  a  servant  and  agent  of 
said  defendant  corporation,  and  delivered  to 
one  E.  H.  Day  for  the  payment  to  him  of 
wages  for  labor  done  and  performed  by  the 
said  E.  H.  Day,  for  and  at  the  request  of  the 
said  Missouri  Tie  &  Timber  Company.  That 
said   merchandise   coupon   check   book   was 

on  the day  of  December,  1901,  by  E. 

H.  Day,  the  owner  thereof,  for  a  valuable 
consideration,  sold  and  delivered  to  W.  A. 
Leach  &  Company,  a  firm  composed  of  W. 
A.  Leach  and  Jacob  Hardcastle.  That  aft- 
erwards, to  wit,  on  the  14th  day  of  January, 
1902,  VV.  A.  Leach,  on  behalf  of  the  firm  of 
W.  A.  Leach  &  Company,  duly  presented 
said  niorcliandise  coupon  check  book  here- 
tofore described,  to  J.  T.  Henderson,  serv- 
ant, agent,  and  officer  of  the  said  Missouri 
Tie  &  Timber  Company,  at  the  usual  place 
of  business  and  general  office  of  said  Mis- 
souri Tie  &  Timber  Company,  in  Ripley 
county,  Missouri,  during  the  business  hours 
of  said  day,  and  demanded  payment  there- 
for in  lawful  money  of  the  United  Statea, 
which  was  then  and  there  refused  by  the  said 
J.  T.  Henderson,  servant,  agent,  and  gen- 
eral manager  of  the  defendant  Missouri  Tie 
&  Timber  Company  as  aforesaid;  which 
said  refusal  and  failure  to  redeem  said  mer- 
chandise coupon  book  in  lawful  money  oi 
the  United  States  as  aforesaid  was  contrary 
to  the  form  of  the  statute  in  such  case  made 
and  provided,  and  against  the  peace  and 
dignity   of   the    state." 

The  case  was  dismissed  as  to  J.  T.  Hen- 
derson, and,  by  consent  of  the  other  particc), 
a  jury  was  waived,  the  cause  tried  by  *he 
court,  the  defendant  found  guilty  upon  each 
count  in  the  information,  and  its  punish- 
ment fixed  at  a  fine  of  $50  upon  each  count. 
Defendant  appealed  to  the  St.  Louis  couH 
of  appeals,  from  which  it  was  transferred 
by  that  court  to  the  supreme  court. 

The  case  was   tried   upon   the  following 
agreed  statement  of  facts: 
05  L.  R.  A. 


*  Agreed  Statement  of  Facts. 

''It  is  hereby  stipulated  and  agreed  by  and 
between  the  parties  hereto  that  the  charges, 
in  the  information  against  the  defendant 
filed  herein,  and  each  and  every  count  there- 
of, be  submitted  to  the  court,  waiving  a 
jury,  for  its  finding  and  judgment  upon  the 
following  agreed  statement  of  facts:  That 
defendant  is  a '  corporation   doing  business 

in  Ripley  county,  Missouri,  and  on  the 

day  of  December,  1901,  had  in  its  employ 
H.  A.  Sweeney,  cutting  and  hauling  ties  ind 
putting  same  on  defendant's  railroad.  That 
in  payment  for  his  wages  for  such  labor  de- 
fendant issued  to  said  H.  A.  Sweeney  a 
certain  order,  check,  memorandum,  token> 
obligation,  or  evidence  of  indebtedness,, 
which  is  in  words  and  figures  as  follow9> 
to  wit: 

"Order  for  Merchandise,  $5. 
**To  Missouri  Tie  &  Timber  Co. 
"Acct.  Order  of  H.  A.  Sweeney. 
"O.  K.     T.  W.  Beauchamp. 
"No.   1761C. 

"Merchandise  Order. 

"Amounting  to  $5  at  the  store  of  Mis- 
souri Tie  &  Timber  Co.  upon  condition* 
named  in  the  back  of  this  book  and  made  a 
part  hereof. 

"That  the  back  of  said  book  is  in  words 
and  figures  as  follows,  to  wit: 

"Missouri  Tie  &  Timber  Co.  please  fur- 
nish myself  or  .  .  .  goods  at  your  store 
to  the  amount  of  $5.00  and  charge  same  to 
my  account  as  per  coupons  contained  in  this 
book.  These  coupons  to  be  detached  only 
by  the  authorized  employees  of  the  Mis- 
souri He  &  Timber  Co.,  and  if  otherwise 
detached  to  be  worthless. 

"[Signed]  H.  A.  Sweeney. 

"That  said  order  book,  token,  check,  mem- 
orandum, obligation,  or  evidence  of  indebted- 
ness contained  between  its  covers  100  five- 
cent  mercantile  coupons,  each  of  which  is 
described  as  follows,  to  wit: 

"Mercantile   Coupon   5   Cents, 
"Mo.  Tie  A.  Timber  Co. 
"No.  1761C. 

"It  is  further  stipulated  and  agreed  that 
said  check,  order,  token,  memorandum^  ob- 
ligation, or  evidence  of  indebtedness  was 
not  redeemable  in  lawful  money  of  the 
United  States  at  its  face  value,  and  the 
same  was  in  truth  and  in  fact  issued  by 
defendant  to  said  H.  A.  Sweeney  in  payment 
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to  him  as  wages  for  his  labor.  It  is  fur- 
ther agreed  as  to  third  and  fourth  counts 
that  defendant  has  an  irregular  pay  day 
once  in  every  month,  and  that  if  an  employee 
on  such  pay  day  holds  one  of  the  above  de- 
scribed checks,  tokens,  memoranda,  obli- 
gations, or  evidences  of  indebtedness,  or  a 
balance  thereof,  that  the  same  will  be  and 
is  paid  to  such  employee  in  cash  on  his  de- 
mand ;  but  that  said  defendant  will  not  pay 
such  check,  memorandum,  obligation,  or  evi- 
dence of  indebtedness  in  cash  when  held  or 
presented  by  any  other  person  than  the  one 
to  whom  it  was  issued  in  the  first  instance, 
but  will  exchange  goods  therefor.  It  is  fur- 
ther agreed  that  on  the  27th  day  of  Decem- 
ber, 1901^  W.  A.  Leach  was  the  legal  owner 
and  holder  of  the  above-described  check,  to- 
ken, memorandum,  obligation,  or  evidence 
of  indebtedness  for  value,  and  that  on  said 
day,  during  the  business  hours  of  the  day, 
the  said  Leach  presented  the  same  at  the 
place  of  business  of  defendant,  and  demand- 
ed payment  thereof  in  lawful  money  of  the 
United  States,  and  that  defendant  then  and 
there  refused  to  pay  the  same  in  cash. 

"It  is  further  agreed:  That  defendant 
keeps  in  stock  hundreds  of  dollars  in 
amounts  of  checks,  tokens,  memoranda,  obli- 
gations, or  evidences  of  indebtedness  of  like 
character  and  purport  as  the  one  above  spe- 
cifically described,  and  that  the  same  are  is- 
sued only  to  employees  of  defendant  in  pay- 
ment of  wages  for  labor,  and  then  only 
when  such  employees  have  amounts  due 
them  for  labor  equal  or  greater  than  hhe 
amount  of  such  check,  token,  memorandum, 
obligation,  or  evidence  of  indebtedness  i<«- 
sued  to  them  at  such  times.  That,  in  order 
to  save  a  large  amount  of  bookkeeping,  said 
company  has  printed  and  issues  the  cou- 
pon books  in  evidence,  and  that  no  laborer 
is  compelled,  induced,  coerced,  or  required 
to  take  any  coupon  book  or  books  in  pay- 
ment of  his  wages,  or  to  trade  at  the  store 
of  the  company,  unless  he  so  desires. 

«T.  F.  Lane,  Pros.  Atty. 

"J.  C.  Sheppard,  Atty.  for  Deft." 

The  courts  at  the  instance  of  the  state, 
declared  the  law  to  be  as  follows: 

"(I)  The  court  declares  the  law  to  be 
upon  the  first  count  in  the  information  in 
this  case  as  follows:  That  if  you  shall  be- 
lieve and  find  from  the  evidence  that  de- 
fendant Missouri  Tie  &  Timber  Company,  a 
corporation,  doing  business  in  Ripley  coun- 
ty, Missouri,  and  that  defendant  J.  T.  Hen- 
derson was  its  servant,  agent,  and  geneial 
manager,  and  that  said  corporation,  by  and 
through  its  servant,  agent,  and  general  man- 
ager, J.   T.   Henderson,   did   on   said 

day  of  December,  1901,  at  the  said  county  of 
Ripley  and  state  of  Missouri,  unlawfully 
65  L.  R.  A. 


and  wrongfully  issue  and  pay  out  and  circu- 
late for  the  payment  of  wages  for  labor 
done  and  performed  by  H.  A.  Sweeney  for 
defendant  the  said  Missouri  Tie  &  Timber 
Company  a  certain  order,  check,  memoran- 
dum, evidence  of  indebtedness,  or  obligation 
of  said  defendant  the  said  Missouri  Tie  & 
Timber  Company  for  the  sum  of  $5,  and 
that  said  check,  order,  token,  memorandum, 
evidence  of  indebtedness,  or  obligation  so 
paid  out  for  wages  of  labor  to  said  H.  A. 
Sweeney  by  defendant  Missouri  Tie  &  Tim- 
ber Company,  as  aforesaid,  was  not  at  the 
time  of  issuing  the  same  redeemable  in  law- 
ful money  of  the  United  States,  at  its  face 
value,  then  you  will  find  defendant  Mis- 
souri Tie  &  Timber  Company  guilty  as 
charged  in  the  first  count  of  the  information 
herein,  and  assess  the  punishment  of  de- 
fendant Missouri  Tie  &  Timber  Company  at 
a  fine  of  not  less  than  $50  nor  more  than 
$500. 

"(2)  The  court  declares  the  law  to  be  in 
this  case  that  it  makes  no  difference  in  law 
whether  H.  A.  Sweeney  agreed  to  accept  the 
order,  check,  token,  memorandum,  evidence 
of  indebtedness,  or  obligation  in  payment 
for  wages  for  labor  or  not;  nor  does  it 
make  any  difference  that  the  said  order, 
token,  check,  memorandum,  obligation,  or 
evidence  of  indebtedness,  purports  on  its 
face  to  be  an  order  issued  by  the  said  H.  A. 
Sweeney  on  defendant  said  Missouri  Tie  & 
Timber  Company  for  merchandise,  and  ac- 
cepted by  said  defendant  corporation,  if  in 
fact  the  said  token,  check,  order,  memoran- 
dum, obligation,  or  evidence  of  indebtedness 
was  issued  in  payment  of  wages  for  labor 
performed  by  said  H.  A.  Sweeney  for  defend- 
ant, and  not  redeemable  at  its  face  value  in 
lawful  money  of  the  United  States.  And 
you  should  not  take  these  facts  into  con- 
sideration in  arriving  at  your  verdict  in  thi^ 
case. 

"(3)  The  court  declares  the  law  to  be 
upon  the  second  count  in  the  information  in 
this  case  as  follows:  That  if  you  shall  be- 
lieve and  find  from  the  evidence  that  de- 
fendant Missouri  Tie  &  Timber  Company,  a 
corporation  doing  business  in  Ripley  eounty, 
Missouri,  and  that  defendant  J.  T.  Hender- 
son, was  its  servant,  agent,  and  general  man- 
ager, and  that  said  corporation,  by  and 
through    its    servant,    agent,    and    general 

manager,  J.  T.  Henderson,  did  on  said 

day  of  December,  1901,  at  the  said  county 
of  Ripley,  and  state  of  Missouri,  unlawfully 
and  wrongfully  issue  and  pay  out  and  cir- 
culate for  the  payment  of  wages  for  labor 
done  and  performed  by  E.  H.  Day  for  de- 
fendant the  said  Missouri  Tie  &  Timber 
Company  a  certain  order,  check,  memoi'an- 
dum,  evidence  of  indebtedness,  or  obligation 
of  said  defendant  the  said  Missouri  Tie  & 
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Timber  Company  for  the  sum  of  $6,  and 
that  said  check,  order,  token,  memorandum, 
evidence  of  indebtedness,  or  obligation  so 
paid  out  for  wages  of  labor  to  said  E.  H. 
Day  by  defendants  Missouri  Tie  &  Timber 
Company  and  J.  T.  Henderson,  its  servant, 
agent,  and  general  manager,  as  aforesaid, 
was  not  at  the  time  of  issuing  the  same  re- 
deemable in  lawful  money  of  the  United 
States  at  its  face  value,  then  you  will  find 
defendants  Missouri  Tie  &  Timber  Company 
and  J.  T.  Henderson,  its  servant,  agent, 
and  general  manager,  guilty  as  charged  in 
the  second  count  of  the  information  here- 
in, and  assess  the  punishment  of  defendant 
Missouri  Tie  &  Timber  Company  at  a  fine 
of  not  less  than  $50  nor  more  than  $500. 

"(4)  The  court  declares  the  law  to  be  in 
this  case  that  it  makes  no  difference  in  law 
whether  E.  H.  Day  agreed  to  accept  the  or- 
der, check,  token,  memorandum,  evidence  of 
indebtedness,  or  obligation  in  payment  for 
wages  for  labor  or  not;  nor  does  it  make 
any  difference  that  the  said  order,  token, 
check,  memorandum,  obligation,  or  evidence 
of  indebtedness  purports  on  its  face  to  be 
an  order  issued  by  the  said  E.  H.  Day  on  de- 
fendant said  Missouri  Tie  &  Timber  Com- 
pany for  merchandise,  and  accepted  by  said 
defendant  corporation,  if  in  fact  the  aaid 
token,  clieck,  order,  memorandum,  obliga- 
tion, or  evidence  of  indebtedness  was  issued 
in  payment  of  wages  for  labor  performed  by 
said  E.  H.  Day  for  defendant,  and  not  *e- 
deemable  at  its  face  value  in  lawful  nionoy 
of  the  United  States.  And  you  should  not 
take  these  facts  into  consideration  in  ar- 
riving at  your  verdict  in  this  case.     ' 

'*  ( 5 )  The  court  declares  the  law  to  be  up- 
on count  No.  3  of  the  information  in  '^his 
case  as  follows:  That  if  you  shall  believe 
and  find  from  the  evidence  that  defendant 
Missouri  Tie  &  Timber  Company,  a  corpo- 
ration, was  doing  business  in  Ripley  coun- 
ty, Missouri,  and  that  said  corporation  on 
or  about  the  27th  day  of  December,  1901, 
at  the  county  of  Ripley  and  state  of  Mis- 
souri, did  then  and  there  unlawfully  and 
wrongfully  refuse  to  redeem  in  lawful  money 
of  the  United  States  a  certain  memorandum, 
check,  token,  order,  obligation-  or  evidence 
of  indebtedness  for  the  sum  of  $5.  which  said 
memorandum,  check,  token,  order,  obliga- 
tion, or  evidence  of  indebtedness  had  there- 
tofore been  issued,  paid  out,  and  put  into 
circulation  by  defendants  and  delivered  to 
H.  A.  Sweeney  in  payment  to  him  for  wages 
of  labor  done  and  performed  by  him  for  and 
at  the  request  of  defendant  Missouri  Tie  &. 
Timber  Company;  and  if  you  shall  further 
find  and  believe  from  the  evidence  that  on  or 
about  said  27th  day  of  December,  1901,  that 
said  token,  order,  check,  memorandum,  ob- 
ligation, or  evidence  of  indebtedness  was 
<J5  L.  R.  A. 


presented  to  defendants  at  their  usual  place 
of  business  and  general  office  in  Ripley  coun- 
ty, Missouri,  during  the  business  hours  of 
the  day,  and  payment  therefor  demanded  in 
lawful  money  of  the  United  States  for  its 
face  value,  and  that  such  payment  for  its 
face  value,  in  lawful  money  of  the  United 
States,  of  said  token,  order,  memorandum, 
check,  obligation,  or  evidence  of  indebted- 
ness was  then  and  there  refused  by  de- 
fendants,— ^you  will  then  find  defendants 
guilty  as  charged  in  the  third  count  in  the 
information,  and  you  will  assess  the  pun- 
ishment of  the  Missouri  Tie  &  Timber  Com- 
pany at  a  fine  of  not  less  than  $50  nor 
more  than  $500. 

"(6)  The  court  declares  the  law  to  be  up- 
on count  No.  4  of  the  information  in  this 
case  as  follows:  That  if  you  shall  believe 
and  find  from  the  evidence  that  defendant 
Missouri  Tie  &  Timber  Company,  a  corpo- 
ration, was  doing  business  in  Ripley  county, 
Missouri,  and  that  said  corporation  on  or 
about  the  27th  day  of  December,  1901,  at  the 
county  of  Ripley  and  state  of  Ikiissouri,  did 
then  and  there  unlawfully  and  wrongfully 
refuse  to  redeem  in  lawful  money  of  the 
United  States  a  certain  memorandum,  check, 
token,  order,  obligation,  or  evidence  of  in- 
debtedness for  the  sum  of  $5  which  said 
memorandum,  check,  token,  order,  obligation, 
or  evidence  of  indebtedness  had  theretofore 
been  issued,  paid  out,  and  put  in  circulation 
by  defendants,  and  delivered  to  E.  H.  Day 
in  payment  to  him  for  wages  of  labor  done 
and  performed  by  him  for  and  at  the  re- 
quest of  defendant  Missouri  Tie  &  Timber 
Company;  if  you  shall  further  find  and  be- 
lieve from  the  evidence  that  on  or  about  said 
27th  day  of  December,  1901,  said  token,  or- 
der, check,  memorandum,  obligation,  or  evi- 
dence of  indebtedness  was  presented  to  de- 
fendants at  their  usual  place  of  business 
and  general  office  in  Ripley  county,  Missouri, 
during  the  business  hours  of  the  day,  and 
payment  therefor  demanded  in  lawful  money 
of  the  United  States,  for  its  face  value,  and 
that  such  payment  for  its  face  value,  in  law- 
ful money  of  the  United  States,  of  said  to- 
ken, order,  memorandum,  check,  obligation, 
or  evidence  of  indebtedness,  was  then  and 
there  refused  by  defendants, — ^you  will  then 
find  defendants  guilty  as  charged  in  the 
fourth  count  in  the  information,  and  you 
will  assess  the  punishment  of  the  Missouri 
Tie  &  Timber  Company  at  a  fine  of  not  less 
than  $50  nor  more  than  $500." 

To  the  giving  of  said  declarations  of  law, 
and  each  of  them,  counsel  for  defendant  ex- 
cepted at  the  time. 

The  defendant  requested  the  court  to  de- 
clare the  law  as  follows: 

"No.  1.  Tlie  court,  sitting  as  a  jury,  de- 
clares the  law  to  be  that  under  the  infonna- 
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tion  and  the  evidence  in  this  oause  the  de- 
fendant cannot  be  convicted,  and  the  find- 
ing must  be  'Not  guilty.' 

"No.  2.  The  court  declares  the  law  to  be 
that,  if  it  finds  and  believes  from  the  evi- 
dence that  the  defendant  company  issued  the 
coupon  book  in  evidence  for  the  convenience 
of  the  company,  and  to  avoid  voluminous 
bookkeeping,  and  not  for  the  purpose  of 
compelling  its  employees  to  trade  at  its 
store,  or  to  take  goods  for  their  labor,  then 
the  defendant  is  not  guilty,  and  the  court 
should  so  find. 

"No.  3.  The  court  further  declares  the 
law  to  be  that  the  statute  (Jl  8142,  8143, 
and  8144,  Mo.  Rev.  Stat.  1899),  is  uncon- 
stitutional and  void,  as  being  in  violation  of 
the  constitutional  provision  'that  no  person 
shall  be  deprived  of  life,  liberty,  or  prop- 
erty without  due  process  of  law.'" 

Which  declarations  of  law  the  court  re- 
fused to  give,  and  defendant  duly  excepted. 

It  is  asserted  by  defendant  in  its  motion 
for  a  new  trial  that  a  new  trial  should  be 
granted,  first,  because  the  finding  is  against 
the  evidence;  second,  because  there  is  no 
evidence  to  support  the  finding;  third,  be- 
cause the  court  erred  in  giving  instructions 
Nos.  1,  2,  3,  4,  6,  and  6  on  behalf  of  the 
state ;  fourth,  because  the  court  erred  in  re- 
fusing declarations  of  law  Nos.  1,  2.  and  3 
asked  on  behalf  of  the  defendant;  fifth,  be- 
cause the  statute  (Rev.  Stat.  1809,  chap. 
121,  art.  3,  IS  8142  and  8143),  is  unconsti- 
tutional, in  violation  of  the  Constitution  of 
the  United  States  and  the  sUte  of  Mis- 
souri, and  void,  and  will  not  support  the 
finding. 

The  information  is  based  upon  {{  8142, 
8143,  8144,  and  8145  of  the  Revised  Stat- 
utes of  1899.  The  first  of  these  sections 
reads  as  follows: 

"Sec.  8142.  It  shall  not  be  lawful  for  any 
peraon,  firm,  or  corporation  in  this  state 
to  issue,  pay  out,  or  circulate,  for  payment 
«f  the  wages  of  labor,  any  order,  note,  check, 
memorandum,  token,  evidence  of  indebted- 
ness, or  other  obligation,  unless  the  same  is 
negotiable  and  redeemable  at  its  face  value, 
in  lawful  money  of  the  United  States,  by 
the  person,  firm,  or  corporation  issuing  the 
same. 

"Sec.  8143.  All  persons,  firms,  or  corpo- 
rations, issuing  or  circulating  any  such  or- 
der, note,  check,  memorandum,  token,  evi- 
dence of  indebtedness,  or  other  obligation, 
shall  be  at  all  times  during  the  business 
hours  of  the  day  prepared  to  redeem,  and 
shall  redeem,  all  such  orders,  notes,  checks, 
memorandum,  tokens,  evidence  of  indebted- 
ness, or  other  obligntion,  when  presented  at 
their  place  of  business  or  office,  at  their 
face  value,  in  good  and  lawful  money  of  the 
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United  States,  or  in  goods,  at  the  option  of 
the  holder. 

"Sec  8144.  Any  person,  firm,  or  corpora- 
tion, or  the  officer  or  officers  of  any  corpora^ 
tion,  who  shall  violate  this  article,  shall  be 
deemed  guilty  of  a  misdemeanor,  and,  upon 
conviction  thereof,  shall  be  fined  in  a  sum 
not  less  than  fifty  nor  more  than  five  hun- 
dred dollars,  or  by  imprisonment  in  the 
county  jail,  or  by  both  such  fine  and  im- 
prisonment. 

"Sec.  8145.  All  fines,  exclusive  of  the  ex- 
penses of  the  court,  collected  under  and  by 
virtue  of  this  article,  shall  be  immediately 
paid  into  the  treasury  of  the  school  trustees 
or  board  of  each  county  where  such  fines 
are  collected:  l^ovided,  however,  that  noth- 
ing contained  herein  shall  be  so  construed 
as  to  apply  to  any  municipality,  township, 
county,  or  other  subdivision  of  the  state." 

It  is  said  for  defendant  that  the  statute 
quoted  is  violative  of  {  4  of  article  2  of 
the  state  Constitution,  which  says  that  all 
persons  have  a  natural  right  to  life,  lib- 
erty, and  the  enjoyment  of  the  gains  of  their 
own  industry;  that  to  give  security  for 
these  things  is  the  principal  office  of  gov- 
ernment, and  that  when  government  does 
not  confer  this  security  it  fails  of  its  chief 
design ;  that  it  violates  {  30,  art.  2,  of  said 
Constitution,  which  says  that  "no  person 
shall  be  deprived  of  life,  liberty,  or  prop- 
erty without  due  process  of  law,"  and  that 
it  violates  the  14th  Amendment  of  the  Con- 
stitution of  the  United  States,  which  pro- 
vides: "Nor  shall  any  state  deprive  any 
person  of  life,  liberty,  or  property  without 
due  process  of  law,  nor  deny  to  any  person 
within  its  jurisdiction  the  equal  protection 
of  the  laws."  It  was  ruled  in  State  v. 
Loomia,  115  Mo.  307,  21  L.  R.  A.  789,  22  8. 
W.  350,  that  SS  7058,  7060,  Rev.  Stat.  1889, 
making  it  a  misdemeanor  for  any  corpora- 
tion, person,  or  firm  engaged  in  manufac- 
turing or  mining  to  issue  in  payment  of 
the  wages  of  his  or  its  employees  any  order, 
check,  memorandum,  token,  or  evidence  of 
indebtedness,  payable  otherwise  than  in  law- 
ful money  of  the  United  States,  unless  the 
same  was  negotiable  and  redeemable  at  its 
face  value  in  cash,  or  in  goods  or  supplies, 
at  the  option  of  the  holder,  at  the  store  or 
other  place  of  business  of  the  corporation, 
person,  or  firm,  is  class  legislation,  and  as 
such  is  violative  of  the  constitutional  guar- 
anty of  "due  process  of  law,"  and  void. 
The  decision  is  placed  upon  the  broad  ground 
that  the  sections  of  the  statute  then  under 
consideration  were  not  "due  process  of  law" 
within  the  meaning  of  the  Constitution,  and 
upon  the  further  grounds  that  they  are  an 
interference  with  the  right  to  make  reason- 
able and  proper  contracts  in  conducting  a 
legitimate  business  which  the  Constitution 
38 
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guarantees  to  everyone  when  it  declares  that 
he  has  a  natural  inalienable  right  of  acquir- 
ing, possessing,  and  protecting  property. 
The  same  rule  is  announced  with  respect  to 
similar  statutes  in  Com,  v.  Perry,  156  Mass. 
117,  14  L.  R.  A.  325,  31  Am.  St.  Rep. 
633,  28  N.  E.  1126;  Oodoharlea  v.  Wigemariy 
113  Pa.  431,  6  Atl.  354;  State  v.  Goodwill, 
33  W.  Va.  179,  6  L.  R.  A.  621,  25  Am.  St. 
Rep.  863,  10  S.  E.  285;  State  v.  Fire  Creek 
Coal  d  Coke  Co.  33  W.  Va.  188,  6  L.  R.  A. 
35<J,  25  Am.  St.  Rep.  891,  10  S.  E.  288; 
Millet t  V.  People,  117  111.  294,  57  Am.  Rep. 
869,  7  N.  E.  631 ;  Frorer  v.  People,  141  111. 
171,  16  L.  R.  A.  492,  31  N.  E.  395;  Ritchie 
V.  People,  155  111.  98,  29  L.  R.  A.  79,  46  Am. 
St.  Rep.  315,  40  N.  E.  454;  Re  Jacobs,  98  N. 
Y.  98,  50  Am.  Rep.  636;  People  v.  QilUon, 
109  N.  Y.  389,  4  Am.  St.  Rep.  465,  17  N.  E. 
343.  But  the  state  insists  that  the  statute 
of  1899,  upon  which  this  prosecution  is 
bottomed,  is  to  be  differentiated  from  the 
statute  of  1889,  under  which  the  Loomis 
Case  was  decided,  in  that  all  questions  with 
respect  to  class  legislation  and  of  a  dis- 
criminating character  are  eliminated  there- 
from as  to  their  constitutionality,  and  it 
applies  to  all  persons,  companies,  and  cor- 
porations of  every  kind  and  description  in 
this  state.  It  is  true  that  one  of  the  prin- 
cipal points  upon  which  the  Loomis  Case 
turned  was  that  the  statute  upon  which  that 
case  was  founded  applied  alone  to  corpora- 
tions, persons,  or  firms  engaged  in  manufac- 
turing or  mining  in  this  state,  and  was 
not  general  in  its  character,  was  class  leg- 
islation, and  therefore  unconstitutional  and 
void,  while  the  statute  upon  which  this 
prosecution  is  based  applies  alike  to  any 
person,  firm,  or  corporation  in  this  state 
wlio  pays  for  the  wages  of  labor,  and  is 
not  open  to  the  specific  objection  of  class 
legislation. 

But  defendant  contends  that  the  statute 
is  invalid  because  it  invades  the  constitu- 
tional right  to  contract.  In  Com.  v.  Perry ^ 
165  Mass.  117,  14  L.  R.  A.  325,  31  Am.  St. 
Rep.  533,  28  N.  C.  1126,  a  statute  (Stat. 
1891,  chap.  125,  §  1)  which  provides  that 
no  employer  shall  impose  a  fine  upon  an 
employee  engaged  at  weaving,  or  withhold 
his  wages  in  whole  or  part,  "for  imperfec- 
tions that  may  arise  during  the  process  of 
weaving,'*  is  in  conflict  with  the  Constitu- 
tion of  that  state  in  forbidding  the  employer 
to  withhold  any  part  of  the  contract  price 
from  such  weaver  upon  his  doing  the  work 
improperly,  and  in  requiring  such  an  em- 
ployer to  pay  the  same  price  for  inferior 
work  as  for  good  work;  and  particularly 
with  the  1st  article  of  the  Declaration 
of  Rights,  which  secures  to  all  the  right 
of  acquiring,  possessing,  and  protecting 
property.  In    passing   upon    an    act   of 
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the  legislature  of  the  state  of  Pennsyl- 
vania entitled  "An  Act  to  Secure  to  Opera- 
tives and  Laborers  Engaged  in  and  about 
Coal  Mines,  Manufactories,"  etc.,  of  June 
29,  1881  (P.  L.  147),  the  supreme  court 
of  that  state  in  the  case  of  Oodckarles 
V.  Wigeman,  113  Pa.  431,  6  Atl.  364, 
said:  "The  1st,  2d,  3d,  and  4th  sec- 
tions of  the  act  of  June  29,  1881,  are  utter- 
ly unconstitutional  and  void,  inasmuch  by 
them  an  attempt  has  been  made  by  the 
legislature  to  do  what,  in  this  country,  can- 
not be  done;  that  is,  prevent  persons  who 
are  sui  juris  from  making  their  own  con- 
tracts. The  act  is  an  infringement  alike 
of  the  right  of  the  employer  and  the  em- 
ployee. More  than  this,  it  is  an  insult- 
ing attempt  to  put  the  laborer  under  a  leg- 
islative tutelage,  which  is  not  only  degrad- 
ing to  his  manhood,  but  subversive  of  his 
rights  as  a  citizen  of  the  United  States.  He 
may  sell  his  labor  for  what  he  thinks  best, 
whether  money  or  goods,  just  as  his  em- 
ployer may  sell  his  iron  or  coal;  and  any 
and  every  law  that  proposes  to  prevent  him 
from  so  doing  is  an  infringement  of  his 
constitutional  privileges,  and  consequently 
vicious  and  void."  To  the  same  effect  is 
State  V.  Fire  Creek  Coal  d  Coke  Co.  33 
VV.  Va.  188,  6  L.  R.  A.  359,  25  Am.  St.  Rep. 
891,  10  S.  E.  288;  also  Frorer  v.  People, 
141  111.  171,  16  L.  R.  A,  492,  31  N.  E. 
305. 

The  state  contends,  however,  that  in  the 
circumstances  covered  by  the  act  in  ques- 
tion the  employer  and  employee  are  not  up- 
on an  equal  footing,  but  that  the  laborer, 
owing,  as  a  rule,  to  his  necessities,  is  at  a 
disadvantage;  and  that,  as  the  right  to  con- 
tract is  not  absolute,  the  state,  in  the  ex- 
ercise of  its  police  powers,  had  the  authority 
to  pass  the  act  in  question  as  a  police  regu- 
lation. Under  its  police  power  the  state 
has  the  right  to  enact  and  enforce  all  such 
laws  not  in  conflict  with  some  provision  of 
the  state  or  JPederal  Constitution  as  may 
properly  be  deemed  necessary  for  the  safety, 
health,  and  morals  of  its  people;  but  it  ia 
contended  by  the  state  the  right  of  contract 
between  employer  and  employees  is  also  a 
legitimate  subject  for  the  exercise  of  this 
power.  This  contention  finds  support  in 
the  case  of  Hancock  v.  Yaden,  121  Ind.  366, 
6  L.  R.  A.  576,  16  Am.  St.  Rep.  396,  23 
N.  E.  253,  wherein  it  was  held  that  the 
legislature  of  that  state  has  such  authority 
over  the  right  to  contract  as  to  prohibit 
contracts  from  being  made  in  advance  waiv- 
ing the  right  to  payment  in  the  lawful  me- 
dium of  payment.  That  case  was  repudiat- 
ed, however,  by  this  court  in  State  v.  Loo- 
mis, 115  Mo.  307,  21  L.  R.  A.  789,  22  S.  W. 
360.  But  in  the  case  of  Harbison  v.  Knox- 
ville  Iron  Co.   103  Tenn.  421,  56  L.  R,  A. 
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316,  76  Ara.  St.  Rep.  682,  63  S.  W.  955,  it 
was  held,  upon  an  exhaustive  and  able  re- 
view of  the  authorities,  that  an  act  of  the 
legislature  of  that  state  (Acts  1899,  p.  17, 
chap.  11)  which  required  employers  to  pay 
in  money  at  face  value,  if  presented  on  a  reg- 
ular pay  day,  or  not  less  than  thirty  days 
after  issuance,  all  orders  for  merchandise 
and  other  like  papers  issued  to  employees 
for  wages,  is  not  an  unconstitutional 
abridgement  of  the  employer's  right  to  con- 
tract; that  the  statute  does  not  violate  the 
"due  process  of  law"  or  the  "law  of  the 
land"  clause  of  either  the  Federal  or  state 
Constitutions;  that  it  is  both  "due  process 
of  law"  and  "the  law  of  the  land,"  and  like- 
wise a  legitimate  exercise  of  the  police 
power.  That  case  was  affirmed  by  the  Su- 
preme Court  of  the  United  States  in  183  U. 
S.  13,  46  L.  ed.  55,  22  Sup.  Ct.  Rep.  1,  in 
which  it  was  held  that  the  act  of  the  legis- 
lature of  the  state  of  Tennessee  requiring 
the  redemption  in  cash  of  store  orders  or 
other  evidences  of  indebtedness  issued  by 
employers  in  payment  of  wages  due  to  em- 
ployees does  not  conflict  with  any  provision 
of  the  Constitution  of  the  United  States 
relating  to  contracts.  In  Shaffer  v.  Union 
Min,  Co.  55  Md.  74,  it  was  assumed  that 
the  legislature  had  the  power  to  enact  a  law 
prohibiting  a  corporation  from  paying  wages 
to  its  employees  otherwise  than  in  lawful 
money,  or  entering  into  a  contract  for  pay- 
ment in  any  other  way.  So  it  was  held  in 
8t,  Louis,  /.  M.  d  8.  R,  Co.  v.  Paul,  173 
U.  S.  404,  43  L.  ed.  746,  19  Sup.  Ct.  Rep. 
419,  that  an  act  of  the  legislature  of  the 
state  of  Arkansas  of  March  25,  1889,  en- 
titled "An  Act  to  Provide  for  the  Protec- 
tion of  Servants  and  Employees  of  Rail- 
roads" (Acts  1889,  p.  76,  chap.  61),  is  not 
in  conflict  with  the  provisions  of  the  Con- 
stitution of  the  United  States.  But  in 
that  case  "the  act  [under  consideration] 
was  passed  *for  the  protection  of  servants 
and  employees  of  railroads,'  and  was  up- 
held as  an  amendment  of  railroad  charters; 
such  exercise  of  the  power  reserved  being 
justified  on  public  considerations;  and  a 
duty  was  specially  imposed  for  the  failure 
to  discharge  which  the  penalty  was  inflict- 
ed. 

But  we  are  of  the  opinion  that  under  the 
great  weight  of  authority  the  act  in  ques- 
tion cannot  be  upheld,  in  so  far  as  defend- 
ant company  and  its  adult  employees  are 
concerned,  upon  the  ground  of  its  being  a 
police  regulation,  for  it  cannot  be  said  that 
the  defendant,  in  operating  its  tie  and  tim- 
ber business,  is  any  way  pursuing  a  public 
business,  or  devoting  its  property  to  a  pub- 
lic use;  and  the  law  must  be  held  unconsti- 
tutional upon  the  ground  that  it  interferes 
with  or  abridges  the  right  of  persons  com- 
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petent  to  contract  with  each  other  with  re- 
spect to  the  manner  in  which  defendant's 
employees  were  to  be  paid  for  their  services. 
The  right  to  labor,  or  employ  labor,  and 
make  contracts  with  respect  thereto,  upon 
such  terms  as  may  be  agreed  upon,  is  both 
a  liberty  and  property  right,  and  is  includ- 
ed in  the  guaranty  of  the  Constitution 
which  provides  "that  no  person  shall  he 
deprived  of  life,  liberty,  or  property  with- 
out due  process  of  law."  §  30,  art.  2,  Const. 
Nor  can  such  right  to  contract  be  arbitrarily 
interfered  with,  but  may  be  subject  to  limi- 
tations growing  out  of  duties  which  the  in- 
dividual owes  to  society;  but  such  limita- 
tion must  be  upon  some  reasonable  basis,  and 
not  arbitrarily.  Ritchie  v.  People,  155  111. 
98,  29  L.  R.  A.  79,  46  Am.  St.  Rep.  315,  4D 
N.  E.  464.  In  Leep  v.  8t.  Louis,  /.  M.  d  8, 
R.  Co.  58  Ark.  407,  23  L,  R.  A.  264,  41  Am. 
St.  Rep.  109,  25  S.  W.  75,  it  is  held  that, 
"when  the  subject  of  contract  is  purely  and 
exclusively  private,  unaffected  by  any  pub- 
lic interest  or  duty  to  person,  to  society,  or 
♦Toveinment,  and  the  parties  are  capable  of 
contracting,  there  is  no  condition  existing 
upon  which  the  legislature  can  interfere 
for  the  purpose  of  prohibiting  the  contract 
or  controlling  the  terms  thereof."  In  State 
v.  Loomis,  115  Mo.  307,  21  L.  R.  A.  789,  22 
S.  W.  350,  it  is  said:  "It  is  now  axiomatic 
that  'everything  which  may  pass  under  the 
form  of  an  enactment  is  not  therefore  to  be 
considered  the  law  of  the  land.'  "  Speaking  ^ 
of  these  words,  Mr.  Justice  Johnson  said: 
"They  were  intended  to  secure  the  individ- 
ual from  the  arbitrary  exercise  of  the  pow- 
ers of  government,  unrestrained  by  the  es- 
tablished principles  of  private  rights  and 
distributive  justice."  Bank  of  Columbia  v. 
Okely,  4  Wheat.  235,  4  L.  ed.  569.  "Law  of 
the  land"  is  said  to  mean  a  law  binding  up- 
on every  member  of  the  community  under 
similar  circumstances.  Wally  v.  Kennedy, 
2  Yerg.  554,  24  Am.  Dec.  511.  The  word 
"liberty,"  as  used  in  these  constitutional 
declarations,  means  more  than  freedom  of 
locomotion.  It  includes  and  comprehends, 
nmong  other  things,  freedom  of  speech,  the 
right  of  self-defense  against  unlawful  vio- 
lence, and  the  right  to  freely  buy  and  sell 
as  others  may.  2  Story,  Const.  5th  ed. 
§  1950. 

From  the  foregoing  descriptions  and  def- 
initions of  "due  process  of  law,"  or  its 
equivalent,  "law  of  the  land,"  it  must  be 
evident  that  this  constitutional  safeguard 
condemns  arbitrary,  unequal,  and  partial 
legislation;  and  it  is  equally  clear  that  the 
right  to  make  contracts  and  have  them  en- 
forced, as  others  may,  is  one  of  the  rights  so 
secured  to  every  citizen.  There  is  no  doubt 
but  many  of  our  legislative  enactments  oper- 
ate upon  classes  of  individuals  only;   and 
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they  are  not  invalid  because  they  bo  oper- 
ate, 80  long  as  the  clasBification  is  rea- 
sonable, and  not  arbitrary.  Thus  it  is 
perfectly  competent  to  legislate  concerning 
married  women,  minors,  insane  persons, 
bankers,  common  carriers,  and  the  like;  and 
the  power  of  the  legislature  to  prescribe  po- 
lice regulations  applicable  to  localities  and 
classes  is  very  great,  because  such  laws  are 
designed  to  protect  property,  and  the  safety, 
health,  and  morals  of  the  citizen.  But  classi- 
fication for  legislative  .purposes  must  have 
some  reasonable  basis  upon  which  to  stand. 
It  must  be  evident  that  differences  which 
would  serve  for  a  classification  for  some 
purposes  furnish  no  reason  whatever  for  a 
classification  for  legislative  purposes.  The 
differences  which  will  support  class  legisla- 
tion must  be  such  as,  in  the  nature  of  things, 
furnish  a  reasonable  basis  for  separate  laws 
and  regulations.  Thus  the  l^slature  may 
fix  the  age  at  which  persons  sha]]  be  deemed 
competent  to  contract  for  themselves;  but 
no  one  will  claim  that  competency  to  con- 
tract can  be  made  to  depend  upon  stature 
or  color  of  hair.  Such  a  classification  for 
such  a  purpose  would  be  arbitrary,  and  a 
piece  of  legislative  despotism,  and  there- 
fore not  the  law  of  the  land.  When  speak- 
ing upon  this  subject,  Judge  Gooley  says: 
"The  doubt  might  also  arise  whether  a  reg- 
ulation made  for  any  one  class  of  citizens, 
entirely  arbitrary  in  its  character  and  re- 
stricting their  rights,  privileges,  or  lega] 
capacity  in  a  manner  before  unknown  to  the 
law,  could  be  sustained,  notwithstanding  its 
generality.  Distinctions  in  these  respects 
must  rest  upon  some  reason  upon  which  they 
can  be  defended, — ^like  the  want  of  capacity 
in  infants  and  insane  persons;  and,  if  the 
legislature  should  undertake  to  provide  that 
persons  following  some  specified  lawful  trade 
or  employment  should  not  have  capacity  to 
make  contracts,  or  to  receive  conveyances, 
or  to  build  such  houses  as  others  were  al- 
lowed to  erect,  or  in  any  other  way  to  make 
such  use  of  their  property  as  was  permissible 
to  others,  it  can  scarcely  be  doubted  that  the 
act  would  transcend  the  due  bounds  of  legis- 
lative power,  even  though  no  express  con- 
stitutional provision  could  be  pointed  out 
with  which  it  would  come  in  confiict.  To 
forbid  to  an  individual  or  a  class  the  right 
to  the  acquisition  or  enjoyment  of  property 
in  such  mannur  as  should  be  permitted 
to  the  community  at  large  would  be  to  de- 
prive them  of  liberty  in  particulars  of  pri- 
mary importance  to  their  'pursuit  of  hap- 
piness;' and  those  who  should  claim  a  right 
to  do  so  ought  to  be  able  to  show  a  specific 
authority  therefor,  instead  of  calling  upon 
others  to  show  how  and  where  the  authority 
is  negatived."  Cooley,  Const.  Lim.  6th  ed. 
484. 
6r>  L.  R.  A. 


There  can  be  no  doubt  but  the  legislature 
may  regulate  the  business  of  mining  and 
manufacturing  so  as  to  secure  the  health 
and  safety  of  the  employees ;  but  that  is  not 
thf"  scope  of  the  two  sections  of  the  statute 
now  in  question.  They  single  out  those  per- 
sons who  are  engaged  in  carrying  on  the 
pursuits  of  mining  and  manufacturing,  and 
say  to  such  persons,  "You  cannot  contract 
for  labor  payable  alone  in  goods,  wares,  and 
merchandise.  The  farmer,  the  merchant,  the 
builder,  and  the  numerous  contractors  em- 
ploying thousands  of  men  may  make  such 
contracts,  but  you  cannot."  They  say  to 
the  mining  and  manufacturing  employees: 
"Though  of  full  age,  and  competent  to  con- 
tract, still  you  shall  not  have  the  power  to 
sell  your  labor  for  meat  and  clothing  alone, 
as  others  may."  It  will  not  do  to  say  these 
sections  simply  regulate  payment  of  wages, 
for  that  is  not  their  purpose.  They  under- 
take to  deny  to  the  persons  engaged  in  the 
two  designated  pursuits  the  right  to  make 
and  enforce  the  most  ordinary  everyday  con- 
tracts,— a  right  accorded  to  all  other  per- 
sons. This  denial  of  the  right  to  contract  Is 
based  upon  a  classification  which  is  purely 
arbitrary,  because  the  ground  of  the  classi- 
fication has  no  relation  whatever  to  the  nat- 
ural capacity  of  persons  to  contract.  Now, 
it  may  be  that  instances  of  oppression  have 
occurred  and  will  occur  on  the  part  of  some 
mine  owners  and  manufacturers,  but  do  they 
not  occur  quite  as  frequently  in  other  fields 
of  labor?  Conceding  that  such  instances 
may  and  do  occur,  still  that  furnishes  no 
reasonable  basis  for  depriving  all  persons 
engaged  in  the  two  lawful  and  necessary 
pursuits  of  the  right  to  make  and  enforce 
everyday  contracts.  Liberty,  as  we  have 
seen,  includes  the  right  to  contract  as  others 
may;  and  to  take  that  right  away  from  a 
class  of  persons  following  lawful  pursuits 
is  simply  depriving  such  persons  of  a  time- 
honored  right  which  the  Constitution  under- 
takes to  secure  to  every  citizen.  Applying 
the  principles  of  constitutional  law  before 
stated,  we  can  come  to  no  other  conclusion 
than  this:  That  these  sections  of  the  stat- 
ute are  utterly  void.  They  attempt  to  strike 
down  one  of  the  fundamental  principles  of 
constitutional  government.  If  they  can 
stand,  it  is  difficult  to  see  an  end  to  such 
legislation,  and  the  government  becomes  one 
of  special  privileges,  instead  of  a  compact 
"to  promote  the  general  welfare  of  the  peo- 
ple." We  place  our  conclusion  on  the  broad 
ground  that  these  sections  of  the  statute  are 
not  "due  process  of  law"  within  the  meaning 
of  the  Constitution. 

Statutes  like  or  analogous  to  the  one  in 
hand  have  been  enacted  in  several  of  the 
states  of  this  Union,  and  they  have  been  the 
subject  of  consideration  of  several  courts 
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of  last  resort,  and  it  is  well  to  examine 
those  cases  with  some  detail ;  for  it  must  be 
obvious  that  general  constitutional  declara- 
tions are  the  better  understood  when  seen 
in  the  light  of  the  facts  of  the  particular 
cases  in  which  they  have  been  applied.  The 
supreme  judicial  court  of  Massachusetts  had 
under  consideration  in  Com,  v.  Perry,  156 
Mass.  117,  14  L.  R.  A.  326,  31  Am.  St.  Rep. 
633,  28  N.  E.  1126,  a  statute  which  provides 
that  "no  employer  shall  impose  a  fine  upon 
or  withhold  the  wages,  or  any  part  of  the 
wages,  of  an  employee  engaged  at  weaving, 
for  imperfections  that  may  arise  during  the 
process  of  weaving."  It  was  held,  that,  if 
the  act  went  no  further  than  to  forbid  the 
imposition  of  a  fine  for  imperfect  work,  it 
might  be  sustained,  but  that  the  attempt  to 
make  inferior  work  answer  a  contract  for 
good  work  presented  a  different  question; 
that  the  right  to  acquire,  possess,  and  pro- 
tect property  includes  the  right  to  make  rea- 
sonable contracts,  which  shall  be  under  the 
protection  of  the  law.  Says  the  court:  "If 
it  [the  statute]  be  held  to  forbid  the  making 
of  such  contracts,  and  to  permit  the  hiring 
of  weavers  only  upon  terms  that  prompt 
payment  shall  be  made  of  the  price  for  good 
work,  however  badly  their  work  may  be 
done,  and  that  the  remedy  of  the  employer 
for  their  derelictions  shall  be  only  by  suits 
against  them  for  damages,  it  is  an  interfer- 
ence with  the  right  to  make  reasonable  and 
proper  contracts  in  conducting  a  legitimate 
business,  which  the  Constitution  guarantees 
to  everyone  when  it  declares  that  he  has  a 
'natural,  essential,  and  inalienable  right  of 
acquiring,  possessing,  and  protecting  prop- 
erty.' " 

For  these  considerations  the  judgment  is 
reversed,  and  the  defendant  discharged.  All 
concur. 

Messrs.  J.  C.  Slieppard  and  Dinnins  & 
Hamel,  for  appellant: 

Article  3  of  chap.  121  is  in  conflict  with 
the  Constitution  of  this  state,  in  this:  It 
violates  that  part  of  §  4  of  art.  2,  which 
says  "that  all  persons  have  a  natural  right 
to  life,  liberty,  and  the  enjoyment  of  the 
gains  of  their  own  industry."  It  also  vio- 
lates §  30  of  art.  2  of  the  Constitution  of 
Missouri,  which  says  "that  no  person  shall 
be  deprived  of  life,  liberty,  or  property 
without  due  process  of  law." 

State  v.  Loomis,  116  Mo.  307,  21  L.  R.  A. 
789,  22  S.  W.  360;  State  v.  Julow,  129  Mo. 
163,  29  L.  R.  A.  257,  60  Am.  St.  Rep.  443, 
31  S.  W.  781;  2  Story,  Const.  6th  ed.  §§ 
1590,  1943;  Cooley,  Const.  Lim.  6th  ed.  430, 
434;  Bank  of  Columbia  v.  Okely,  4  Wheat. 
236,  4  L.  ed.  669 ;  Wally  v.  Kennedy y  2  Yerg. 
664,  24  Am.  Dec.  511;  Com.  v.  Perry,  156 
Mass.  117,  14  L.  R.  A.  325,  31  Am.  St.  Rep. 
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533,  28  N.  E.  1126;  Oodoharles  v.  Wigeman, 
113  Pa.  431,  6  Atl.  354;  State  v.  Goodvoill, 
33  W.  Va.  179,  6  L.  R.  A.  621,  26  Am.  St. 
Rep.  863,  10  S.  E.  285;  State  v.  Fire  Creek 
Coal  d  Coke  Co,  33  W.  Va.  188,  6  L.  R.  A. 
359,  25  Am.  St.  Rep.  891,  10  S.  E.  288; 
Mtllett  v.  People,  117  111.  294,  67  Am.  Rep. 
869,  7  N.  E.  631 ;  Frorer  v.  People,  141  111. 
171,  16  L.  R.  A.  492,  31  N.  E.  396;  Ritchie 
V.  People,  165  111.  98,  29  L.  R.  A.  79,  46 
Am.  St.  Rep.  316,  40  N.  E.  464;  Re  Jacobs, 
98  N.  Y.  98,  60  Am.  Rep.  636;  People  v. 
Qillson,  109  N.  Y.  389,  4  Am.  St.  Rep.  466, 
17  N.  E.  343. 

To  say  that  the  laboring  portion  of  this 
state  cannot  make  a  contract  to  render 
services  for  another,  and  take  a  check  or 
memorandum  in  payment  therefor,  is  not  re- 
quired for  any  public  good  or  welfare,  but 
is  an  infringement  of  the  rights  of  the  labor- 
ing men  and  women  of  this  state,  and  of 
those  who  seek  their  employment  and  serv- 
ices, and  is  a  governmental  usurpation,  and 
violates  the  principles  of  abstract  justice,' 
and  places  the  laborer  and  those  who  desire 
to  buy  his  services  at  a  great  disadvantage. 

1  Tiedeman,  Pol.  Power,  p.  7;  State  v. 
Layton,  160  Mo.  474,  62  L.  R.  A.  163,  83 
Am.  St.  Rep.  487,  61  S.  W.  171;  State  ew 
rel,  Wyatt  v.  Ashbrook,  164  Mo.  375,  48  L. 
R.  A.  265,  77  Am.  St.  Rep.  766,  55  S.  W. 
627. 

To  amend  this  statute  by  making  it  apply 
alone  to  corporations  would  leave  it  class 
legislation,  and  therefore  void. 

23  Am.  &  Eng.  Enc.  Law,  p.  226;  Dells  v. 
Kennedy,  49  Wis.  555,  35  Am.  Rep.  786,  6* 
N.  W.  216,  381;  State  v.  Sinks,  42  Ohio  St. 
346;  State  v.  Loomis,  115  Mo.  307,  21  L.  R. 
A.  789,  22  S.  W.  350. 

A  corporation  is  a  person  within  the  pro- 
vision of  the  Constitution  against  the  depri- 
vation of  life,  liberty,  or  property  without 
due  process  of  law. 

Covington  d  L,  Tump.  Road  Co.  v.  Sand- 
ford,  164  U.  S.  578,  41  L.  ed.  660,  17  Sup. 
Ct.  Rep.  198;  Qulf,  C.  d  S.  F.  R.  Co.  v.  El- 
lis, 165  U.  S.  154,  41  L.  ed.  667,  17  Sup.  Ct.'! 
Rep.  256 ;  Bugger  v.  Mechanics*  d  T,  Ins.  Co. 
95  Tenn.  250,  28  L.  R.  A.  796,  32  S.  W.  6. 

A  corporation  is  entitled  to  the  protection 
guaranteed  by  both  constitutional  provi- 
sions, the  same  as  a  citizen. 

Re  Jacobs,  98  N.  Y.  98,  50  Am.  Rep.  636; 
Allgeyer  v.  Louisiana,  165  U.  S.  589,  41  L. 
ed.  835,  17  Sup.  Ct.  Rep.  427;  Holden  v. 
Ba/rdy,  169  U.  S.  391,  42  L.  ed.  781,  18  Sup. 
Ct.  Rep.  383;  Powell  v.  Pennsylvania,  127 
U.  S.  684,  32  L.  ed.  266,  8  Sup.  Ct.  Rep.  992, 
1257;  Mathews  v.  St.  Louis  d  S.  F.  R.  Co. 
121  Mo.  312,  25  L.  R.  A.  161,  24  S.  W.  691. 

Messrs.  Edward  O,  Crow,  Attorney  Gen- 
<  eral,  and  Sam  B.  Jeffries,  for  respondent: 

All   questions  afifecting  class   legislation 
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and  CFeating  discriminations  are  eliminated 
from  §§  8142,  8143,  8144,  and  8145,  Mo.  Rev. 
Slat.  1899.  These  sections  apply  to  all  per- 
sons (natural),  all  firms  (copartnerships), 
and  all  corporations  (artificial  persons)  in 
this  state. 

The  statute  does  not  invade  the  constitu- 
tional right  to  contract. 

People  V.  Lochner,  73  App.  Div.  120,  76  N. 
Y.  Supp.  396;  People  v.  Orange  County 
Road  Conatr,  Co,  73  App.  Div.  580,  77  N.  Y. 
8upp.  16;  Wenham  v.  State,  65  Neb.  394,  58 
L.  R.  A.  825,  91  N.  W.  421;  Harbison  v. 
Kr^oxville  Iron  Co.  103  Tenn.  421,  56  L.  R. 
A.  316,  76  Am.  St.  Rep.  682,  53  S.  W.  955, 
Affirmed  in  183  U.  S.  13,  46  L.  ed.  56,  22 
Sup.  Ct.  Rep.  1 ;  Dugger  v.  Mechanics*  i€  T. 
Ins,  Co.  95  Tenn.  245,  28  L.  R.  A.  796,  32 
S.  W.  5;  Holden  v.  Hardy,  169  U.  S.  366,  42 
L.  ed.  780,  18  Sup.  Ct.  Rep.  383;  Orient  Ins, 
Go,  v.  Daggs,  172  U.  S.  657,  43  L.  ed.  552, 
19  Sup.  Ct.  Rep.  281 ;  Atchison,  T.  d  8.  F,  R, 
Co.  v.  Matthetcs,  174  U.  S.  96,  43  L.  ed.  909, 
19  Sup.  Ct.  Rep.  609 ;  Smith  v.  Mutual  Ben. 
L,  Ins.  Co,  173  Mo.  329,  72  S.  W.  936;  8t, 
Louis,  I,  M.  d  8,  R.  Co.  v.  Paul,  173  U.  S. 
404,  43  L.  ed.  746,  19  Sup.  a.  Rep.  419. 

The  natural  right  of  persons  to  contract  is 
Aubject  to  wholesome  legislation. 

Orient  Ins,  Co,  v.  Daggs,  172  U.  S.  657,  43 
L.  ed.  562,  19  Sup.  Ct.  Rep.  281 ;  People  v. 
Lochner,  73  App.  Div.  120,  76  N.  Y.  Supp. 
396;  Lawton  v.  Steele,  152  U.  S.  133,  38  L. 
ed.  386,  14  Sup.  Ct.  Rep.  499;  Holden  v. 
Hardy,  169  U.  S.  391,  42  L.  ed.  790,  18  Sup. 
Ct..  Rep.  383. 

In  civilized  society  there  is  no  such  thing 
aa  an  unrestrained  power  on  the  part  of  the 
ihdividua]  to  contract.  The  right  of  the  in- 
diyidual  is  subject  to  wise  and  beneficial  po- 
lice regulations,  and,  when  a  certain  act 
harmful  to  the  people  is  prohibited  by  a  gen- 
eral statute,  it  will  be  upheld. 

Grimes  v.  Eddy,  126  Mo.  186,  26  L.  R.  A. 
638,  47  Am.  St.  Rep.  663,  28  S.  W.  766; 
fftate  ex  rel.  Crow  v.  Firemen*s  Fund  Ins. 
Go,  152  Mo.  1,  46  L.  R.  A.  363,  62  S.  W. 
695;  Karnes  v.  American  F,  Ins.  Co,  144 
Mo.  413,  46  S.  W.  166. 

The  police  power  of  the  state  extends  to 
all  kinds  of  restraints  and  burdens,  in  order 
to  secure  the  general  comfort,  health,  and 
prosperity  of  the  state. 

Morrison  v.  Morey,  146  Mo.  643,  48  S.  W. 
629. 

A  corporation  has  no  natural  right;  it  is 
an  artificial  person,  and  can  enter  into  only 
such  contracts,  and  transact  only  such  busi- 
ness, as  are  expressly  granted  by  its  charter, 
or  such  as  are  necessarily  implied  therefrom. 

Huntington  v.  National  Sav.  Bank,  96  U. 
05  L.  R.  A. 


S.  388,  24  L.  ed.  777 ;  Thomas  v.  West  Jer- 
sey R.  Co,  101  U.  S.  71,  26  L.  ed.  950;  Penn- 
sylvania R,  Co.  V.  St,  Louis,  A.  d  T.  H.  R. 
Co.  118  U.  S.  290,  30  L.  ed.  83,  6  Sup.  Ct. 
Rep.  1094;  Oregon  R.  d  Nav.  Co.  v.  Orc- 
gonian  R.  Co,  130  U.  S.  1,  32  L.  ed.  837,  9 
Sup.  Ct.  Rep.  409 ;  Head  v.  Providence  Ins. 
Co,  2  Cranch,  127,  2  L.  ed.  229;  Matthews 
V.  Skinker,  62  Mo.  329,  21  Am.  Rep.  425; 
Carroll  v.  Campbell,  108  Mo.  560,  17  S.  W. 
884. 

A  corporation  may,  therefore,  be  prohib- 
ited from  doing  many  things  which  the  nat- 
ural person  may,  according  to  natural  and 
civil  law^  do. 

New  York  Fireman  Ins.  Co.  v.  Ely,  5 
Conn.  560,  13  Am.  Dec.  100;  Shields  v. 
Ohio,  96  U.  S.  319,  24  L.  ed.  357;  Smith  v. 
Alabama  L.  Ins.  d  T,  Co,  4  Ala.  658;  Abby 
V.  Billups,  36  Miss.  618,  72  Am.  Dec.  143; 
Bank  of  Augusta  v.  Earle,  13  Pet.  687,  10 
L.  ed.  307. 

All  corporations  are  subject  to  the  re- 
straints and  restrictions  of  general  laws,  and 
at  the  time  of  their  creation  understand  and 
know  that  the  state  will  always  have  the 
right  to  cast  its  visitorial  eye  over  their  con- 
duct, and  to  regulate  their  business  by  gen- 
eral laws  as  will  best  suit  the  needs  and  de- 
mands of  the  people,  for  whose  convenience 
and  benefit  they  are  created. 

Mo.  Const.  §  6,  art.  12;  Mathews  v.  8t, 
Louis  d  8.  F.  R,  Co,  121  Mo.  298,  25  L.  R. 
A.  161,  24  S.  W.  691;  Gorman  v.  Pacific  R, 
Co.  26  Mo.  441,  72  Am.  Dec.  220;  Cooley, 
Const.  Lim.  0th  ed.  707-710;  Pierce  v.  Wor- 
cester d  N,  R,  Co.  105  Mass.  199;  Missouri 
P.  R.  Co.  V.  Maokey,  127  U.  S.  205,  32  L.  ed. 
107,  8  Sup.  C*t.  Rep.  1161. 

The  act  is  not  violative  of  the  Constitu- 
tion for  the  reason  that  it  does  not  apply  to 
municipal  corporations  and  other  subdivi- 
sions of  the  state. 

A  law  may  stand  so  far  as  it  is  consti- 
tutional, though  it  has  in  it  certain  provi- 
sions which  are  unconstitutional. 

State  V.  Clarke,  64  Mo.  17,  14  Am.  Rep. 
471;  State  ex  rel.  Aull  v.  Field,  119  Mo. 
503,  24  S.  VV.  752 ;  State  ex  rel.  Manning  ▼. 
Higgins,  125  Mo.  364,  28  S.  W.  638;  State 
V.  Bockstruck,  136  Mo.  336,  38  S.  W.  317. 

Per  Curiam  t 

The  judgment  herein  is  reversed  and  the 
defendant  discharged  as  directed  in  the  fore- 
going opinion  of  Burgeas,  J.,  in  Division 
No.  2. 

All  concur. 
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INTERNATIONAL      TEXT-BOOK      COM- 
PANY, AppU, 

V. 

Horace  L.  WEISSINGER  et  ah 
(160  Ind.  349.) 

A  statute  prohibiting  the  aaaiffnment 
of  fatare  'vravea  by  employees  is  not  void 
as  an  unreasonable  restraint  upon  the  lib- 
erty of  the  citizen,  or  as  depriving  him  of  his 
property  without  due  process  of  law. 

(November   25,    1902.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Clark  County  in 
favor  of  defendants  in  an  action  brought  to 
compel  payment  of  an  order  out  of  wages 
earned  by  defendant  Weissinger.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  James  W.  Fortiuie,  for  appellant: 

Assignments  of  future  wages  to  be  earned 
are  held  by  the  weight  of  authority  of  the 
courts  of  this  country  to  be  valid  and  legal 
contracts. 

Lawson,  Rights,  Rem.  k  Pr.  p.  4332,  note 
6;  Field  v.  "New  York,  6  N.  Y.  179,  57  Am. 
Dec.  435;  Greene  v.  Bartholomew,  34  Ind. 
235 ;  Augur  v.  ^eic  York  Belting  d  Packing 
Co,  39  Conn.  536;  Boylen  v.  Leonard,  2 
Allen,  408;  Payne  v.  Mobile,  4  Ala.  333,  37 
Am.  Dec.  744;  Wallace  v.  Walter  Eeyward 
Chair  Co.  16  Gray,  209;  Thayer  ▼.  Kelley, 
28  Vt.  19,  65  Am.  Dec.  220;  Brackett  v. 
B/aike,  7  Met.  335, 41  Am.  Dec.  442;  Oarland 
V.  Harrington,  51  N.  H.  409;  Hawley  v. 
Bristol,  39  Conn.  26;  Meicalf  v.  Kinoaid,  87 
iowa,  443,  43  Am.  St.  Rep.  391,  54  N.  W. 
867;  Wade  v.  Bessey,  76  Me.  413;  Hartley 
V.  Tapley,  2  Gray,  565;  Kane  v.  Clough, 
36  Mich.  436,  24  Am.  Rep.  699;  Harrop  v. 
Landers,  F.  d  C.  Co.  45  Conn.  561;  Manly 
V.  Biizer,  91  Ky.  596,  34  Am.  St.  Rep.  242, 
16  S.  W.  464;  Emery  v.  Latorence,  8  Cush. 
151;  Edtcards  v.  Peterson,  80  Me.  367,  6 
Am.  St.  Rep.  207,  14  Atl.  936. 

Sections  1  and  4,  chap.  125,  Acts  1899, 
p.  194,  are  unconstitutional  for  the  reason 
that  they  prohibit  and  limit  the  right  of  a 
citizen  of  Indiana  to  make  contracts,  in  vio- 
lation of  art.  1,  §  1,  of  the  Bill  of  Rights  of 
the  Constitution  of  the  state  of  Indiana, 
and  of  §  1  of  the  14th  Amendment  to  the 
Constitution  of  the  United  States. 

Munn  v.  Illinois,  94  U.  S.  113,  24  L.  ed. 


77;  Ramsey  v.  People,  142  HI.  380,  17  L.  R. 
A.  853,  32  N.  E.  364;  Frorer  v.  People,  141 
111.  171,  16  L.  R.  A.  492,  31  N.  E.  396; 
Millett  V.  People,  117  111.  294,  67  Am.  Rep. 
869,  7  N.  E.  631;  Jones  v.  People,  110  111. 
590;  Low  v.  Rees  Printing  Co.  41  Neb.  127, 
24  L.  R.  A.  702,  43  Am.  St.  Rep.  670,  59  N. 
W.  362;  State  v.  Goodwill,  33  W.  Va.  179, 
6  L.  R.  A.  621,  25  Am.  St.  Rep.  863,  10  S.  E. 
286;  State  v.  Fire  Creek  Coal  Co.  33  W. 
Va.  188,  6  L.  R.  A.  359,  26  Am.  St.  Rep. 
891,  10  S.  E.  288;  Godcharles  v.  Wigeman, 
113  Pa.  St.  431,  6  Atl.  354;  Com.  v.  Perry, 
155  Mass.  117,  14  L.  R.  A.  325,  31  Am.  St. 
Rep.  533,  28  N.  E.  1126;  San  Antonio  d 
A.  P.  R.  Co.  V.  Wilson,  4  Tex.  App.  Civ. 
Cas.  (Willson)  p.  565,  19  S.  W.  912;  Re 
House  Bill  No.  10,  15  Colo.  600,  26  Pac. 
824;  Leep  v.  St.  Louis,  I.  M.  d  8.  R.  Co. 
58  Ark.  407,  23  L.  R.  A.  264,  41  Am.  St. 
Rep.  109,  26  S.  W.  75;  Ex  parte  Kuhack, 
85  Cal.  274,  9  L.  R.  A.  482,  20  Am.  St.  Rep. 
226,  24  Pac.  737;  Re  Jacobs,  98  N.  Y.  98,  60 
Am.  Rep.  636;  Ho  Ah  Kow  v.  Nunan,  6 
Sawy.  552,  Fed.  Cas.  No.  6,546;  Tiedeman, 
Pol.  Power,  n  175-179. 

Messrs.  B.  N.  Chambers,  S.  O.  Piolieiui, 
and  C.  W.  Moores  also  for  appellant. 

Mr.  M.  Z.  Stannard,  for  appellees : 

The  act  of  February  28,  1899,  was  not 
void  for  want  of  constitutionality. 

Hancovk  v.  Yaden,  121  Ind.  366,  6  L.  R. 
A.  576,  16  Am.  St.  Rep.  396,  23  N.  E.  253; 
State  ex  rel.  Smith  v.  McClelland,  138  Ind. 
395,  37  N.  E.  799;  State  v.  Gerhardt,  146 
Ind.  439,  33  L.  R.  A.  313,  44  N.  E.  469; 
Townsend  v.  State,  147  Ind.  624,  37  L.  R. 
A.  294,  62  Am.  St.  Rep.  477,  47  N.  E.  19; 
State  ex  rel.  Harrison  v.  Menaugh,  161  Ind. 
260,  43  L.  R.  A.  408,  51  N.  E.  117,  367. 

The  written  order  of  June  7,  1899,  being 
an  attempted  assignment  of  future,  or  un- 
earned, wages,  was  in  violation  of  §  4  of 
the  act  of  February  28,  1899,  and  was  there- 
fore inoperative  and  void. 

Dowllnst  J-  delivered  the  opinion  of 
the  court: 

The  appellant  (formerly  the  Colliery 
Engineer  Company,  but  afterwards,  by 
change  of  name,  the  International  Text- 
Book  Company)  sued  the  appellees,  Horace 
L.  Weissinger  and  the  American  Car  & 
Foundry  Company,  upon  an  order  alleged  to 
have  been  executed  by  the  said  Weissinger, 


Note. — For  a  case  holding  an  assignment  of 
future  wages  to  be  valid,  see  the  following  case 
of  Mallln  V.  Wenham. 

For  other  instances  in  this  series  of  legisla- 
tion in  regard  to  wages  of  employees,  see  State 
V.  Brown  &  S.  Mfg.  Co.  17  L.  R.  A.  856 ;  Brace- 
ville  Coal  Co.  v.  People,  22  L.  R.  A.  340;  Re 
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House  Bill  No.  1230,  28  L.  R.  A.  344,  and  note; 
Republic  Iron  &  Steel  Co.  v.  State,  62  L.  R.  A. 
136  (as  to  statutes  requiring  wages  to  be  paid 
weekly)  ;  and  the  preceding  case  of  State  v. 
Missouri  Tie  &  Timber  Co.,  and  footnote  there- 
to (statutes  requiring  wages  to  be  paid  in  law« 
ful  money). 
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and  accepted  by  the  said  American  Gar  & 
Foundry  Company,  of  which  the  following 
is  a  copy: 

June  7,  1890. 
To  the  American  Car  &  Foundry  Com- 
pany:— 
Please  pay  to  the  Colliery  Engineer  Com- 
pany of  Scranton,  Pa.,  proprietors  of  the 
International  Correspondence  Schools,  the 
sum  of  two  dollars  per  month,  from  such 
wages  as  may  be  due  me,  until  the  total  sum 
of  $61.25  is  paid  them  for  a  complete  archi- 
tectural course,  purchased  by  me.  First 
payment  on  this  order  to  be  made  from 
money  due  on  next  pay-day  succeeding  date 
of  this  order. 

Horace  L.  Weissinger. 
Occupation :    Carpenter. 
Address:     New  Albany,  Indiana. 
Shops  employed  in:     .     .     . 
Under  whom  employed :    F.  Kahler. 
Paymaster:     W.  C.  Ruddell. 
Name  and  title  of  official  to  whom  this 
order  is  to  be  sent  for  collection. 

A  demurrer  to  the  complaint  was  sus- 
tained upon  the  ground  that  the  instrument 
which  was  the  foundation  of  the  action  was, 
in  legal  effect,  an  assignment  of  future 
wages  to  become  due  to  the  appellee  Weis- 
singer from  his  coappellee,  the  American 
Car  &  Foundry  Company,  and  was  in  viola- 
tion of  8§  1  and  4  of  an  act  of  the  legislature 
of  this  state  approved  February  28,  1809 
(AcU  1800,  p.  103,  §§  7050,  7050o),  which 
are  in  these  words: 

"Sec.  1.  Be  it  enacted,  etc.,  that  every 
person,  company,  corporation,  or  association, 
employing  any  person  to  labor,  or  in  any 
other  service  for  hire,  shall  make  weekly 
payments  for  the  full  amount  due  for  such 
labor  or  services,  in  lawful  money  of  the 
United  States,  to  within  six  days  or  less  of 
the  time  of  such  payment;  but  if,  at  any 
time  of  stated  payment,  any  employee  as 
aforesaid  shall  be  absent  from  his  regular 
place  of  labor  or  service,  he  shall  be  paid 
in  like  manner  thereafter  on  demand :  Pro- 
vided, that  this  act  shall  not  apply  to  any 
employee  engaged  by  a  common  carrier  in 
interstate  commerce.    .    .    ." 

"Sec.  4.  The  assignment  of  future  wages 
to  become  due  to  employees  from  persons, 
companies,  corporations,  or  associations  af- 
fected by  this  act,  is  hereby  prohibited;  nor 
shall  any  agreement  be  valid  that  relieves 
said  persons,  companies,  corporations,  or 
associations  from  the  obligation  to  pay 
weekly  the  full  amount  due,  or  to  become 
due,  to  any  employee  in  accordance  with  the 
provisions  of  this  act:  Provided,  that  noth- 
ing in  this  act  shall  be  construed  to  prevent 
65  L.  R.  A. 


employers  advancing  money  to  their  em* 
ployees." 

The  appellant  refusing  to  amend  its  com- 
plaint, judgment  was  rendered  for  the  appel- 
lees. The  ruling  on  the  demurrer  is  the 
error  assigned. 

For  the  reversal  of  the  judgment  counsel 
relies  upon  two  propositions,  which  are  thus 
stated  in  his  brief:  "No.  1.  Assignments  of 
future  wages  to  be  earned  are  held  to  be 
valid  and  legal  contracts  by  the  weight  of 
authority  of  the  courts  of  this  country.  No. 
2.  Sections  1  and  4  of  chapter  124  of  the 
Acts  of  1800  (Acts  1800,  p.  103),  are  un- 
constitutional for  the  reason  that  they  pro- 
hibit and  limit  the  right  of  a  citizen  of 
Indiana  to  make  contracts,  in  violation  of 
article  1,  §  1,  of  the  Bill  of  Rights,  of  the 
Constitution  of  the  state  of  Indiana,  and 
of  §  1  of  the  14th  Amendment  to  the  Con- 
stitution of  the  United  States." 

The  writing  referred  to  in  the  complaint, 
although  in  form  of  an  order  for  the  pay- 
ment of  money,  operated  as  an  assignment 
of  the  wages  mentioned  in  it.  Oray  v.  Traf- 
ton,  12  Mart.  (La.)  702;  Daves  v.  Haffwood, 
22  N.  C.  (2  Dev.  &  B.  Eq.)  313.  For  the 
purposes  of  this  case  it  may  be  admitted 
that  assignments  of  future  wages  to  be 
earned  are  valid  contracts,  provided  they 
are  not  prohibited  by  a  statute  wuich  the 
legislature  has  the  constitutional  authority 
to  enact.  This  qualified  admission  leaves 
for  decision  only  the  question  of  the  consti- 
tutional validity  of  the  two  sections  above 
set  out. 

If  it  can  be  said  that  these  sections  con- 
tain unreasonable  restraints  upon  the  liberty 
of  the  citizen,  or  that  they  deprive  any  per- 
son of  property  without  due  process  of  law, 
then  they  fall  within  the  express  prohibitioo 
of  §  1,  art.  1,  of  the  Constitution  of  this 
state,  or  of  §  1  of  the  14th  Amendment  of 
the  Constitution  of  the  United  States.  These 
sections  do,  unquestionably,  limit  and  re- 
strict in  a  very  marked  degree  the  liberty 
of  the  citizen  to  enter  into  contracts  which, 
in  the  absence  of  the  statute,  he  would  have 
the  right  to  make.  By  §  4  he  is  absolutely 
disabled  from  making  an  assignment  of  fu- 
ture wages  to  be  earned  by  him.  Such  a  pro- 
hibilion  can  be  sustained  only  on  the  ground 
that  some  public  interest  is  involved,  and 
that  it  is  of  such  a  character  as  to  render  it 
a  legitimate  subject  of  legislative  regulation 
or  control.  The  wages  of  laborers  have 
been  the  subject  of  legislative  solicitude  and 
action  in  this  state  for  many  years,  and  in 
a  great  variety  of  forms.  The  stockholders 
of  corporations,  organized  for  manufacturing 
or  mining  or  chemical  purposes,  were  made 
individually  liable  for  all  debts  due  and 
owing  laborers,  servants,  and  appraitioes 
for  services  rendered,  without  limit  as  to 
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the  amount  of  such  debts.  To  all  other  cred- 
itors of  the  corporation  such  stockholders 
were  liable  only  to  an  amount  equal  to  the 
stock  held  by  them  respectively.  1  Rev. 
Stat.  1832,  p.  360,  §  11.  By  the  act  of  Au- 
gust 24,  187 5»  the  stockholders  of  every 
company  organized  to  carry  on  any  kind  of 
manufacturing  or  other  business  authorized 
by  that  act  were  declared  to  be  individually 
liable  for  all  debts  due  and  owing  to  labor- 
ers, servants,  apprentices,  and  employees  for 
services  rendered  such  corporations,  although 
not  liable  for  other  debts  to  any  amount 
except  to  the  extent  of  the  stock  subscribed 
by  them.  Acts  1875,  Special  Sess.  p.  20, 
Bums's  Rev.  Stat.  1901,  §  5077.  Individual 
liability  of  the  stockholders  of  railroad  com- 
panies to  laborers  for  work  done  in  the  con- 
struction of  such  roads  was  created  by  the 
general  railroad  act  of  1852,  and  was  after- 
wards aflirmed  or  extended  by  later  statutes. 
1  Rev.  Stat.  1852,  p.  421,  §  38;  Id.  p.  423, 
§  10;  Acts  1865.  Special  Sess.  p.  120,  §38; 
Bums's  Rev.  Stat.  1901,  §§  5198,  5231. 
Wages  to  an  amount  not  exceeding  $50,  due 
to  any  employee  for  work  and  labor  per- 
formed within  two  months  of  the  death  of  a 
decedent,  were  made  a  preferred  claim 
against  the  estate  by  the  act  of  1881.  Acts 
1881,  p.  423;  Rev.  SUt.  1881,  §  2378; 
Bums's  Rev.  Stat.  1901,  §  2534.  So,  too,*  the 
wages  of  each  employee  to  an  amount  not 
exceeding  $50,  earned  within  the  preceding 
six  months,  are  made  a  preferred  claim 
where  the  property  of  the  employer  is  seized 
on  mesne  or  final  process,  or  the  business  is 
suspended  by  the  action  of  creditors,  or  put 
into  the  hands  of  any  assignee,  receiver,  or 
trustee.  Bums's  Rev.  Stat.  1901,  §  7051. 
In  certain  cases  they  are  exempted  from  at- 
tachment, gamishment,  or  proceedings  sup- 
plementary to  execution.  Bums's  Rev.  Stat. 
1901,  §§  970-972.  The  act  of  March  3,  1885 
(Acts  1885,  p.  36),  made  debts  for  manual 
or  mechanical  labor  a  preferred  claim 
against  all  persons  and  corporations  when 
the  property  of  the  debtor  passed  into  the 
hands  of  an  assignee  or  receiver,  and  they 
were  required  to  be  paid  in  full  before  the 
payment  of  any  other  debts  excepting  claims 
for  the  costs  and  expenses  of  the  proceed- 
ings. 

Many  other  statutes  might  be  mentioned, 
but  those  referred  to  sufficiently  indicate  the 
importance  of  the  subject  of  wages  in  the 
estimation  of  the  legislature,  and  the  variety 
of  cases  in  which  attempts  have  been  made 
to  protect  the  interests  of  the  wage-earner. 
The  reasons  for  such  legislative  supervision 
and  control  are  readily  found  in  the  number 
and  situation  of  ordinary  laborers  and  em- 
ployees. According  to  the  last  census,  the 
number  of  wage-earners  employed  in  manu- 
facturing and  mining  industries  alone  in 
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this  state  was  155,956.  The  amount  of 
wages  paid  to  them  annually  is  stated  at 
$66,847,317.  The  census  report  is  but  par^ 
tial  and  imperfect,  as  a  large  number  of 
companies  and  corporations,  engaged  in 
manufacturing  and  mining,  failed  to  make 
the  returns  required  from  them.  ,No  statis- 
tics are  furnished  by  the  census  of  the  num- 
ber of  wage-earners  employed  in  other  occu- 
pations besides  those  of  manufacturing  and 
mining.  Thfe  figures  herein  stated  are  suffi- 
cient, however,  to  show  how  large  a  portion 
of  the  citizens  of  this  state  fall  within  the 
classification  of  wage-earners.  A  large  pro- 
portion of  the  persons  affected  by  these  stat- 
utes of  labor  are  dependent  upon  their  daily 
or  weekly  wages  for  the  maintenance  of 
themselves  and  their  families.  Delay  of 
payment  or  loss  of  wages  results  in  depriva- 
tion of  the  necessaries  of  life,  suffering,  in- 
ability to  meet  just  obligations  to  others, 
and,  in  many  cases,  may  make  the  wage- 
earner  a  charge  upon  the  public.  The  situ- 
ation of  these  persons  renders  them  pecu- 
liarly liable  to  imposition  and  injustice  at 
the  hands  of  employers,  unscrupulous  trades- 
men, and  others  who  are  willing  to  take  ad- 
vantage of  their  condition.  Where  future 
wages  may  be  assigned,  the  temptation  to 
anticipate  their  payment,  and  to  sacrifice 
them  for  au  inadequate  consideration,  is 
often  very  great.  Such  assignments  would, 
in  many  cases,  leave  the  laborer  or  wage- 
earner  without  present  or  future  means  of 
support.  By  removing  the  strongest  incen- 
tive to  faithful  service, — the  expectation  of 
pecuniary  reward  in  the  near  future, — ^their 
effect  would  be  alike  injurious  to  the  laborer 
"ind  his  employer.  It  is  clear  that  the  ob- 
ject of  the  act  of  1899,  supra,  was  the  pro- 
tection of  wage-earners  from  oppression,  ex- 
tortion, or  fraud  on  the  part  of  others,  and 
from  the  consequences  of  their  own  weak- 
ness, folly  or  improvidence.  We  cannot  say 
that  no  just  ground  existed  for  such  legis- 
lative interference  for  so  commendable  a 
purpose. 

The  disability  imposed  by  the  act  of  1899, 
supra^  is  similar  to  that  which  renders  mar- 
ried women  incompetent  to  bind  themselves 
or  their  property  by  contract  of  suretyship. 
Bums's  Rev.  Stat.  1901,  §  6964.  It  does 
not  differ  in  its  nature  from  those  humane 
rules  of  the  law  which  make  void  agree- 
ments before  judgment  to  waive  the  benefit 
of  exemption  laws,  and  of  laws  providing  for 
a  stay  of  execution,  or  regulating  the  rights 
of  the  parties  under  mortgages  on  household 
goods.  McLane  v.  Elmer,  4  Ind.  239;  Met- 
loney  v.  I^ewion,  85  Ind.  565,  44  Am.  Rep. 
46;  Hancock  v.  Yaden,  121  Ind.  366,  6  L. 
R.  A.  576,  16  Am.  St.  Rep.  396,  23  N.  E. 
253,  and  cases  cited  on  pages  369,  370,  121 
Ind.,  pages  577,  578,  6  L.  R.  A.,  pages 
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390,  16  Am.  St.  Rep.,  and  pages  253,  254,  23 
N.  K;  Zumpfe  v.  Gentry,  153  Ind.  219,  54 
N.  E.  805.  In  Cooley,  Const.  Lim.  6th  ed. 
744,  in  an  enumeration  of  some  of  the  cases 
in  which  the  police  power  of  the  state  may 
be  exercised  without  transcending  the  lim- 
its of  constitutional  authority,  the  author 
says:  "So,  for  the  protection  of  laborers 
against  the  oppression  of  employers,  it  is 
held  competent  to  forbid  their  being  paid 
in  anything  else  than  legal-ten'der  funds." 
A  decision  to  this  effect  was  made  by  this 
court  in  Hancock  v.  Yaden,  121  Ind.  366, 
6  L.  R.  A.  576,  16  Am.  St.  Rep.  396,  23  N. 
E.  253. 

In  a  very  recent  case  in  the  supreme  court 
of  the  United  States  an  act  of  the  legislature 
of  the  state  of  Tennessee  requiring  the  re- 
demption in  cash  of  store  orders  or  other 
evidences  of  indebtedness  issued  by  em- 
ployers in  payment  of  wages  due  to  em- 
ployees was  held  valid.  In  the  course  of  its 
opinion  the  court  said :  "But  it  is  also  true 
that,  inasmuch  as  the  right  to  contract  is 
not  absolute  in  respect  to  every  matter,  but 
may  be  subject  to  the  restraints  demanded 
by  the  safety  and  welfare  of  the  state  and 
its  inhabiiAnts,  the  police  power  of  the  state 
may,  within  defined  limitations,  extend  over 
corporations  outside  of,  and  regardless  of, 
the  power  to  amend  charters.  A^c^t^on,  T, 
d  8.  F.  R.  Co.  V.  Matthews,  174  U.  S.  96, 
43  L.  ed.  909,  19  Sup.  Ct.  Rep.  609."  Know- 


ville  Iron  Co.  v.  Harbison,  183  U.  S.  13, 
22,  46  L.  ed.  55,  61,  22  Sup.  Ct.  Rep.  1.  If 
the  legislature,  in  the  exercise  of  its  gen- 
eral police  power,  to  secure  the  safety  and 
welfare  of  the  state,  may  deprive  the  laborer 
and  his  employer  of  the  right  to  contract 
for  the  payment  of  wages  in  anything  else 
than  legal  tender  notes  or  other  lawful 
money,  we  do  not  perceive  why  it  may  not, 
also,  in  the  exercise  of  that  power,  prohibit 
the  assignment  of  wages  before  they  are 
earned.  The  reason  and  public  necessity  are 
as  clear  and  cogent  in  the  one  case  as  in  the 
other.  The  purpose  of  the  legislation  in 
each  is  to  protect  a  large  and  important 
class  of  citizens  from  imposition,  untair 
dealing,  and  the  consequences  of  their  own 
improvidence.  The  act  of  February  28,  1899 
(Acts  1899,  p.  193),  applies  equally  to  all 
citizens,  and  is  not  subject  to  the  objection 
of  a  partial  or  improper  classification.  The 
sections  before  us  do  not  extend  to  wages 
which  have  been  earned,  but  merely  suspend 
the  right  to  dispose  of  wages  by  assignment 
until  they  are  earned.  They  render  void  an 
agreement  into  which  no  prudent  man  CHrdi- 
narily  would  wish  to  enter. 

The  court  did  not  err  in  sustaining  the 
demurrer  to  the  complaint. 

Judgment  affirmed. 

Petition  for  rehearing  abandoned. 


ILLINOIS  SUPREME  COLTIT. 


James  H.  MALLIN,  Appt., 

V. 

Charles  F.  WENHAM  ei  al. 
(209  111.  252.) 

1.  An  anniffnineiit  of  'vragrea  to  be 
earned  In  the  future  under  an  existing  con- 
tract Is  valid,  and  It  Is  Immaterial  that  the 
term  of  employment  is  not  of  definite  dura- 
tion. 

2.  Public  policy  does  not  invalidate  an 
aaniffnnient  of  fatnre  'vrajiirea  to  be 
earned  under  an  existing  contract  of  employ- 
ment. 

3.  Tbe  conrt  'vrlll  not  conatrne  exemp- 
tion laws  as  forbidding  laborers  from  as- 
signing wages  yet  to  be  earned. 

4.  A  discharge  in  bankruptcy  of  one 
who  has  assigned  irafrea  to  be  earned 
in  the  future  does  not  affect  tbe  right  to 
enforce  the  assignment 

(April  20,  1904.) 


APPEAL  by  plaintiff  from  a  judgment  of 
the  Appellate  Court,  First  District,  re- 
versing a  decree  of  the  Circuit  Court  for 
Cook  County  in  his  favor  in  a  suit  to  nullify 
an  assignment  of  wages,  and  enjoin  an  at- 
tempt to  enforce  it.    Affirmed. 

Statement  by  Rioks,  J. : 

In  this  case  a  bill  is  filed  by  appellant, 
Mallin,  against  appellee  and  Armour  &  Co. 
Mnllin,  for  several  years  prior  to  the  com- 
mencement of  this  suit,  was  employed  con- 
tinuously by  Armour  &  Co.  on  a  salary  of 
$100  per  month.  He  had  no  definite  con- 
tract of  employment,  but  was  employed 
from  month  to  month.  Between  October, 
1897,  and  June,  1898,  he  from  time  to  time 
borrowed  money  from  appellee  at  usurious 
rates  of  interest.  He  obtained  $342  more 
from  Wenham  than  he  ever  paid  bade.  On 
Jime  3,  1898,  to  secure  his  indebtedness  to 


Note. — As  to  validity  of  statute  prohibiting 
assignment  of  future  wages,  see  tbe  preceding 
case  of  luternatlonal  Text-Book  Co.  v.  Weis- 
slnger. 

For  other  cases  as  to  validity  of  assignment 
«5  U  R.  A. 


of  future  earnings,  see  note  to  Sandwich  Mfg. 
Co.  V.  Robinson,  14  L.  R.  A.  126,  and  tbe  lat- 
er case  in  this  series  of  Dolan  v.  Ilugbes.  40 
L.  R.  A.  735. 


1904. 


Maxlin  v.  Wenham. 


008 


Wenham,  he  executed  and  delivered  an  as- 
signment  of  wages,  as  follows : 

For  a  valuable  consideration  to  me  in 
hand  paid  by  C.  F.  Wenham,  the  receipt 
whereof  is  hereby  acknowledged,  I  do  here- 
by transfer,  assign,  and  set  over  to  said  C. 
F.  Wenham,  his  heirs,  executors,  adminis- 
trators, or  assigns,  all  salary  or  wages,  and 
claims  for  salary  or  wafjes,  due  or  to  be- 
come due  me  from  Armour  &  Co.,  or  from 
any  other  person  or  persons,  firm,  copart- 
nership, company,  corporation,  organization, 
or  oflicial  by  whom  I  am  now  or  may  here- 
after become  employed,  at  any  time  before 
the  expiration  of  ten  years  from  the  date 
hereof. 

I  do  hereby  constitute,  irrevocably,  the 
said  C.  F.  Wenham,  his  heirs,  executors, 
administrators,  or  assigns,  my  attorney,  in 
my  name  to  take  all  legal  measures  which 
may  be  proper  or  necessary  for  the  complete 
recovery  and  employment  of  the  claim  here- 
by assigned,  and  1  hereby  authorize,  em- 
power, and  direct  the  said  Armour  &  Co.,  or 
anyone  by  whom  I  may  be  employed  as 
above,  to  pay  the  said  demand  and  claim 
for  wages  or  salary  to  the  said  C.  F.  Wen- 
ham, his  executors,  administrators,  or  as- 
signs, and  hereby  authorize  and  empower 
him  or  them  to  receipt  for  the  same  in  my 
name. 

J.  H.  Mallin. 

Chicago,  111.,  third  day  of  June,  1898. 

On  May  3,  1899,  Mallin  filed  his  petition 
in  bankruptcy,  and  his  indebtedness  to  C. 
F.  Wenham  was  scheduled  in  his  bankruptcy 
proceedings,  and  Wenham  had  notice  there- 
of. On  October  23,  1899,  he  obtained  his 
discharge  in  bankruptcy.  Subsequently  Wen- 
ham brought  suit  in  the  name  of  Mallin,  for 
the  use  of  Wenham,  against  Armour  &  Co., 
claiming  the  wages  of  Mallin  by  virtue  of 
the  above  assignment.  Mallin  thereupon 
filed  his  bill  without  offering  to  repay  the 
$342,  or  any  part  thereof,  and  prayed  that 
said  assignment  be  declared  null  and  void, 
and  that  W^enham  be  restrained  from  pros- 
ecuting any  suit  against  Armour  &  Co.,  or 
in  any  manner  interfering  with  Mailings 
salary.  It  was  so  decreed  by  the  trial  court, 
which  decree,  on  appeal  to  the  appellate 
court,  was  reversed,  and  judgment  entered 
in  behalf  of  appellee.  The  appellate  court 
having  granted  a  certificate  of  importance, 
the  case  is  now  before  this  court.  The  ap- 
pellant urges  as  error  the  action  of  the  ap- 
pellate court  in  refusing  to  affirm  the  de- 
cree of  the  circuit  court  in  reversing  said 
decree  and  in  directing  the  circuit  court  to 
dismiss  the  bill  of  complaint.  The  assign- 
ments of  error  and  the  argument  of  appel- 
lant raise  the  following  questions:  (1) 
65  L.  R.  A. 


Whether  an  assignment  transferring  wages 
to  be  earned  in  the  future  under  an  exist- 
ing employment  is  valid ;  ( 2 )  is  such  an  as- 
signment against  public  policy?  (3)  the  ef- 
fect of  a  discharge  in  bankruptcy  of  a  debt- 
or, upon  security  or  liens  created  by  assign- 
ment. 

Messrs.  A.  R.  ITrlon  and  A.  F.  Reloh- 
mann,  with  Mr.  Herbert  H.  Beed,  for  ap- 
pellant: 

The  assignment  is  against  the  public  pol- 
icy of  Illinois,  and  void. 

111.  Rev.  Stat.  chap.  79,  §  3;  Starr  &  C. 
Anno.  Stat.  (111.)  2d  ed.  chap.  52,  §§  1, 
13;  Kurd's  Rev.  Stat.  1896,  chap.  14,  fi  13, 
chap.  lOA,  $  6;  Hurd's  Rev.  Stat.  1899, 
chap.  38A,  §  1,  chap.  52,  §  16,  chap.  48,  §  9; 
III.  Const.  1870,  art.  4,  §  32;  Kurd's  Rev. 
Stat.  1899,  chap.  38,  §  1,  p.  644. 

The  assignment  i^  against  public  policy 
generally. 

May  V.  Merchants*  d  M.  Bank,  109  Pa. 
145;  Greenhood,  Pub.  Pol.  pp.  5,  497;  Recht 
V.  Kelly,  82  111.  148,  25  Am.  Rep.  301 ;  Bliss 
V.  Smith,  78  111.  359;  Poicell  v.  Daily,  61 
111.  App.  652;  Curtiss  y.  Ellentcood,  59  111. 
App.  110;  Johnston  v.  Dunavan,  17  111. 
App.  59 ;  Lehigh  Valley  R.  Co.  v.  Woodring, 
116  Pa.  513,  9  Atl.  68;  Green  v.  Whtson,  75 
Ga.  471,  58  Am.  Rep.  479;  Burke  v.  Finley, 
.50  Kan.  424,  34  Am.  St.  Rep.  132,  31  Pac. 
1066;  Collier  v.  Murphy,  90  Tenn.  300,  25 
Am.  St.  Rep.  698,  16  S.  W.  466;  MilU  v. 
Bennett,  94  Tenn.  651,  46  Am.  St.  Rep.  763, 
30  S.  W.  748;  Wm.  Deering  d  Co.  v.  Ruff- 
ner,  32  Neb.  845,  29  Am.  St.  Rep.  473,  49 
N.  W.  771;  Firmstone  v.  Mack,  49  Pa.  387, 
88  Am.  Dec.  507. 

A  contract  void  in  part  is  void  in  its 
entirety,  unless  divisible. 

Corcoran  v.  Lehigh  d  F.  Coal  Co.  138  111. 
.390,  28  N.  E.  759;  Mechem,  Sales,  §  1003; 
Henderson  v.  Palmer,  71  111.  683,  22  Am. 
Rep.  117;  Tenney  v.  Foote,  95  111.  109;  Sul- 
livan V.  Morgan,  17  R.  I.  109,  9  L.  R.  A. 
110,  20  Atl.  232;  Biwhy  v.  Moor,  51  N.  H. 
402. 

This  contract  is  entire. 

Tripp  V.  Brotcnell,  12  Cush.  376. 

The  assignment  covered  only  wages  due 
on  June  3,  1898. 

Bishop  V.  Young,  17  Wis.  47 ;  Foster  v. 
Singer,  69  Wis.  392,  2  Am.  St.  Rep.  746,  34 
N.  W.  395;  Edivards  v.  Roepke,  74  Wis. 
571,  43  N.  W.  554. 

The  assignment  created  no  lien  upon  the 
wages  to  be  earned  after  the  making  there- 
of. 

Hunt  V.  Bullock,  23  111.  320:  Moody  v. 
Wright,  13  Met.  17,  46  Am.  Dec.  706;  Qit- 
tings  V.  Nelson,  86  111.  591 :  Ridgeway  v. 
Underwood,  67  111.  428;  Borden  v.  Croak, 
131  111.  74,  19  Am.  St.  Rep.  23,  22  N.  E. 
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793;  Crum  y.  Satoyer,  132  111.  460,  24  N. 
E.  956;  Federal  Bankruptcy  Law  1898,  30 
Stat,  at  L.  564,  chap.  541,  §  67,  U.  S.  Comp. 
Stat.  1901,  p.  3449;  Botis  v.  Patton,  10  B. 
Mon.  452;  Ocean  Nat,  Bank  v.  Oleott,  40 
N.  Y.  12;  Hoskina  v.  Wall,  77  N.  C.  249. 

Wenham'8  claim  against  Mallin  was  a 
provable  debt  in  bankruptcy. 

Federal  Bankruptcy  Law  1898,  30  Stat, 
at  L.  563,  chap.  541,  8  65o,  h,  U.  S.  Comp. 
Stat.  1901,  p.  3448;  Oray  ▼.  Bennett,  3  Met. 
526. 

All  rights  Wenham  had  against  Mallin 
on  May  31,  1899»  were  cut  off  by  discharge 
in  bankruptcy. 

Federal  Bankruptcy  Law,  30  Stat,  at  L. 
560,  562,  chap.  541,  §§  17,  63,  U.  S.  Comp. 
Stat.  1901,  pp.  3428,  3447;  Bray  v.  Cohb, 
100  Fed.  270,  3  Am.  Bankr.  Rep.  788 ;  Fowlee 
V.  Treadtoell,  24  Me.  377;  Jones,  Chat^ 
Mortg.  3d  ed.  ff  163 ;  Thompson  v.  Cohen  and 
CoU  Y.  Kemot,  L.  R.  7  Q.  B.  527,  41  L.  J. 
Q.  B.  N.  S.  221,  26  L.  T.  N.  S.  693;  Collyer 
V.  leaaca,  L.  R.  19  Ch.  Div.  342,  51  L.  J. 
Ch.  N.  S.  14,  45  L.  T.  N.  S.  567,  30  Week. 
Rep.  70. 

Earnings  of  a  bankrupt  after  filing  of  the 
petition  belong  to  him. 

Pease  v.  Ritchie,  132  111.  646,  8  L.  R.  A. 
566,  24  N.  E.  433;  Moshy  ▼.  Steele,  7  Ala. 
299;  Bond  v.  Baldmn,  9  6a.  9;  McLendon 
V.  Turner,  65  Ga.  579 ;  Mays  v.  Manufactur- 
ers' Nat,  Bank,  64  Pa.  74,  3  Am.  Rep.  573; 
Chippendall  y.  Totnlinson,  4  Dougl.  318,  7 
East,  57,  note;  Williams  v.  Chambers,  10 
Q.  B.  337. 

Equity  will  enjoin  the  bankrupt's  creditor 
from  taking  after-acquired  property  of  the 
bankrupt. 

Hays  y.  Ford,  55  Ind.  52 ;  Starr  v.  Heck- 
art,  32  Md.  267;  Moshy  y.  Steele,  7  Ala. 
299;  Carrington  v,  Holahird,  17  Conn.  530; 
Diggs  y.  Prieur,  11  Rob.  (La.)  54. 

Messrs.  Morae  Ives  and  Oeorse  I* 
Haislitf  for  appellee: 

An  assignment  transferring  wages  to  be 
earned  under  an  existing  employment  is 
valid. 

2  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  1031 ; 
Garland  v.  Harrington,  51  N.  H.  409 ;  Tripp 
V.  Broumell,  12  Cush.  376;  Hartley  v.  Tap- 
ley,  2  Gray,  565;  Thayer  v.  Kelley,  28  Vt. 
19,  65  Am.  Dec.  220;  Carter  y.  Nichols,  58 
Vt.  553,  5  Atl.  197 ;  Havcley  y.  Bristol,  39 
Conn.  26;  Augur  v.  New  York  Belting  d 
Packing  Co,  39  Conn.  536;  McManaman  y. 
Hanover  Coal  Co,  6  Kulp,  181;  Kane  v. 
Clough,  36  Mich.  436,  24  Am.  Rep.  599; 
Drake,  Attachm.  §  612;  Wade  ▼.  Bessey,  76 
Me.  413;  Crouch  v,  Martin,  2  Vem.  595; 
Edwards  y.  Peterson,  80  Me.  367,  6  Am.  St. 
Rep.  207,  14  Atl.  936;  Brackett  y.  Blake,  7 
Met.  335,  41  Am.  Dec.  442;  Emery  y.  Law- 
rence, 8  Cush.  151 ;  Taylor  y.  Lynch,  5  Gray, 
65  L.  R.  A. 


49;  Lannan  r.  Smith,  7  Gray,  160;  Boylenr, 
Leonard,  2  Allen,  407;  Darling  y.  AndrewSy 
9  Allen,  106;  Metoalf  y.  Kinoaid,  87  Iowa» 
443,  43  Am.  St.  Rep.  391,  54  N.  W.  867; 
Field  y.  New  York,  6  N.  Y.  179,  67  Am.  Dec 
435;  Hax  v.  Acme  Cement  Plaster  Co,  82 
Mo.  App.  447;  Greene  y.  Bartholomew,  84 
Ind.  235;  Payne  v.  Mobile,  4  Ala.  333,  87 
Am.  Dec.  744 ;  Young  y.  Jones,  180  111.  216, 
54  N.  E.  235;  Johnson  y.  Pace,  78  111.  143; 
Buxbaum  y.  Dunham,  51  111.  App.  242; 
Weed  y.  Jewett,  2  Met.  608,  37  Am.  Dec 
115;  Steinbach  y.  Brant,  79  Minn.  383,  79 
Am.  St.  Rep.  494,  82  N.  W.  651. 

This  assignment  is  not  against  public 
policy. 

Edwards  y.  Peterson,  80  Me.  367,  6  Am. 
St.  Rep.  207,  14  Atl.  936;  Carroll  v.  East 
St,  Louis,  67  111.  568,  16  Am.  Rep.  632; 
Greenhood,  Pub.  Pol.  pp.  116,  117;  Smith 
V.  Atkins,  18  Vt.  461 ;  Frorer  v.  People,  141 
111.  171,  16  L.  R.  A.  492,  31  N.  E.  395. 

The  discharge  in  bankruptcy  does  not  im- 
pair the  security. 

Edwards  y.  Peterson,  80  Me.  367,  6  Am. 
St.  Rep.  207,  14  Atl.  936;  Lyde  v.  Mynn,  1 
Myl.  &  K.  683,  Coop,  t.  Brougham,  123; 
Bush  y.  Stanley,  122  111.  406,13  N.E.249; 
Pease  v.  Ritchie,  132  111.  638,  8  L.  R.  A. 
566,  24  N.  E.  433;  Brandenburg,  Bankr.  2d 
ed.  270,  278;  Re  Ells,  58  Fed.  567,  3  Am. 
Bankr.  Rep.  564;  Re  Mirams,  60  L.  J.  Q.  B. 
N.  S.  397  [1891]  1  Q.  B.  594,  64  L.  T.  N.  S. 
117,  39  Week.  Rep.  464,  8  Morrell,  59; 
Robinson  v.  Ommanney  L.  R.  21  Ch.  Div. 
780,  51  L.  J.  Ch.  N.  S.  894,  47  L.  T.  N.  S. 
78,  30  Week.  Rep.  939;  Douglas  y.  Russell, 
4  Sim.  524;  Higden  y.  Williamson,  3  P. 
Wms.  132;  Brett  y.  Carter,  2  Low.  Dec 
458,  14  Nat.  Bankr.  Reg.  301,  Fed.  Cas.  No. 
1,844;  Mitchell  v.  Winslow,  2  Story,  630, 
Fed.  Cas.  No.  9,673. 

Rioka,  J.,  delivered  the  opinion  of  the 
court : 

In  respect  to  the  first  proposition  men- 
tioned, the  authorities  are  ample  and  con- 
clusive to  the  effect  that  an  assignment  of 
wages  to  be  earned  in  the  future,  imder  an 
existing  employment,  is  valid.  This  precise 
question  has  frequently  been  passed  upon  by 
the  courts  of  the  different  states  and  of 
England,  and,  so  far  as  we  are  advised,  the 
courts  of  dernier  ressort  have,  without  ex- 
ception, upheld  such  contracts,  where  they 
have  been  for  a  valuable  consideration  and 
untainted  with  fraud.  The  authorities  are  to 
the  effect  that  it  is  not  necessary  that  there 
be  an  express  hiring  for  a  definite  time»  but 
the  existence  of  the  employment  at  the  time 
of  the  assignment  is  sufiicient.  In  the 
at  bar  appellant  was,  and  had  been  for  i 
time  previous,  in  the  actual  employ  of  Ar- 
mour &  Co.  at  a  fixed  price  per  month.    It 
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18  true,  such  employment  was  not  of  any 
definite  duration,  and  appellant  might 
abandon  the  same  at  any  time,  or  his  em- 
ployer might  discharge  him.  The  subject- 
matter  of  the  contract  had  but  a  potential 
•existence,  but  it  was  such  a  property  right 
as  might  legally  be  disposed  of.  The  re- 
marks of  the  court  in  Thayer  v.  Kelley,  28 
Vt.  19,  65  Am.  Dec.  220,  are  very  pertinent 
to  the  subject  in  hand,  and  we  here  quote 
them:  "When  the  debtor  is  in  the  actual 
«mployment  of  another,  and  is  receiving 
wages  imder  a  subsisting  engagement,  an  as- 
signment by  him  of  his  future  earnings  may 
be  made,  not  only  for  the  security  and  pay- 
ment of  a  present  indebtedness,  but  for  such 
advances  as  he  may  find  it  necessary  to  ob- 
tain. This  principle  is  fully  established  by 
the  cases  to  which  we  were  referred.  Weed 
T.  Jetcett,  2  Met.  608,  37  Am.  Dec.  115; 
Bracken  v.  Blake,  7  Met.  335,  41  Am.  Dec. 
442;  Field  v.  yew  York,  6  N.  Y.  187,  67 
Am.  Dec.  435;  Emery  v.  Lawrence,  8  Cush. 
151.  The  debtor  in  this  case,  at  the  time 
of  his  assignment  to  the  claimants,  was  in 
the  actual  employment  of  the  trustees  under 
A  subsisting  contract,  at  a  given  price  per 
day,  and  had  in  that  manner  labored  for 
them  for  some  two  or  three  years  previous; 
and,  though  he  had  the  right  to  leave  their 
employment,  and  they  had  the  right  to  dis- 
charge him,  yet,  so  long  as  that  relation 
existed  between  them,  we  think  the  author- 
ities are  satisfactory  in  holding  that  the 
claimants  were  entitled  to  receive,  under 
that  assignment,  his  accruing  wages  in  pay- 
ment of  the  advances  which  they  had  made." 
In  support  of  the  above  doctrine  reference 
is  made  to  the  following  cases:  Kane  v. 
Clough,  36  Mich.  436,  24  Am.  Bep.  599; 
Manly  v.  Bitzer,  91  Ky.  596,  34  Am.  St.  Rep. 
242,  16  S.  W.  464;  Metoalf  v.  Kincaid,  87 
Iowa,  443,  43  Am.  St.  Rep.  391,  54  N.  W. 
867. 

The  second  proposition  urged  by  appellant 
is  that  the  assignment  in  question  is  against 
public  policy,  and  for  that  reason  ought  not 
to  be  upheld.  This  question  was  raised  in 
the  case  of  Edmarde  v.  Peterson,  80  Me. 
367,  6  Am.  St.  Rep.  207,  14  Atl.  936,  and 
the  court  there  held  such  an  assignment  did 
not  contravene  public  policy,  and .  quoted 
with  approval  from  the  case  of  Bmith  v.  Af- 
kine,  18  Vt.  461,  in  which  case  it  was  said: 
''It  is  argued  that  such  contracts  are  so 
much  against  public  policy  that  they  ought 
not  to  be  supported;  but  we  think  they  are 
rather  beneficial,  and  enable  the  poor  man 
to  obtain  credit  .  .  .  when  he  could  not 
otherwise  do  it,  and  that  without  detriment 
to  the  creditors.''  And,  further,  in  the  Ed- 
ifforde  Ca^e,  80  Me.  367,  6  Am.  St.  Rep.  207, 
14  Atl.  936,  the  court  says,  speaking  of  an 
assignment  of  wages  to  be  earned  in  the 
65  L.  R.  A. 


future:  "It  cannot  be  said  to  contravene 
public  policy.  Smith  v.  Atkina,  18  Vt.  461. 
The  consideration  was  most  meritorious, 
and  the  assignment  was  not  given  to  delay 
creditors."  And,  further:  "The  true  doc- 
trine seems  to  be  'that,  to  make  a  grant  or 
assignment  valid  at  law,  the  thing  which  is 
the  subject  of  it  must  have  an  existence, 
actiuil  or  potential,  at  the  time  of  such  grant 
or  assignment.  But  courts  of  equity  sup- 
port assignments,  not  only  of  choses  in  ac- 
tion, but  of  contingent  interests  and  expec- 
tations, and  also  of  things  which  have  no 
present  actual  or  potential  existence,  but 
rest  in  mere  possibility  only,'  "—citing  nu- 
merous cases.  Appellant,  in  this  connection, 
calls  attention  to  the  statute  and  exemption 
laws  of  this  state,  and  insists  that  the  lib- 
eral provisions  made  by  the  legislature  for 
the  indigent  and  poorer  classes  indicate  the 
adoption  of  a  broad  and  liberal  public  policy 
toward  the  classes  named,  and  that  it  is  the 
duty  of  this  court  to  so  construe  the  law 
that  the  class  and  individuals  so  favored  by 
the  statute  shall  be  compelled  to  accept  of 
its  beneficent  provisions.  Such  is  not  the 
province  of  this  court.  The  citizens  of  the 
state  have  a  right  to  contract,  and  there  is 
no  law  forbidding  one  trom  selling  or  assign- 
ing any  property  he  may  have.  A  person  has 
the  same  right  to  assign  his  wages  that  he 
has  to  mortgage  his  homestead,  or  to  mort- 
gage personal  property  that  is  exempt  from 
execution.  The  statute  provides  liberal  ex- 
emptions of  which  a  person  has  the  right  to 
avail  himself  if  he  so  desires,  but,  if  he 
does  not,  the  courts  are  powerless  to  help 
him.  The  duty  of  the  courts  in  instances  of 
this  kind  is  well  laid  down  in  the  case  of 
Carroll  v.  East  8t.  Louie,  67  III.  568,  16 
Am.  Rep.  632  (on  p.  679,  67  111.,  p.  640,  16 
Am.  Rep.) :  "It  is  the  legislative,  and  not 
the  judicial,  power  in  the  state  that  must 
control  and  give  shape  to  its  public  policy. 
That  power  does  not  pertain  to  the  courts. 
They  can  only  observe  that  policy  and  ap- 
ply it  to  cases  as  they  arise,  without  chang- 
ing or  obstructing  it."  Also,  in  the  case  of 
Frorer  v.  People,  141  111.  171,  16  L.  R.  A. 
492,  31  N.  E.  395,  it  was  said  (p.  185,  141 
ni.,  p.  496,  16  L.  R.  A.,  and  p.  399,  31  N. 
E.) :  "Other  instances  of  statutory  regula- 
tions of  private  rights  are  in  lien  laws  in 
favor  of  homesteaders,  mechanics,  etc.; 
limitation  laws,  the  statute  of  frauds,  and 
other  statutes  relating  to  evidence;  laws  in 
regard  to  pleadings,  exemption  laws,  and  in- 
solvent laws.  But  these  all  relate,  not  to 
the  power  to  contract  in  regard  to  matters 
of  general  right,  but  to  the  remedy  for  the 
enforcing  of  contracts,  as  to  which  the  leg- 
islature may  make  such  regulations  as  the 
public  welfare  seems  to  demand,  so  long  as, 
under  pretense  of  regulating  the  remedy,  it 
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does  not  impair  the  right  itself."  We  also 
indorse  the  doctrine  laid  down  in  Greenhood 
on  Public  Policy,  pp.  116,  117,  as  follows: 
"The  power  of  the  courts  to  declare  a  con- 
tract void  for  being  in  contravention  of 
sound  public  policy  is  a  very  delicate  and 
undefined  power,  and,  like  the  power  to  de- 
clare a  statute  unconstitutional,  should  be 
exercised  only  in  cases  free  from  doubt.  Be- 
fore a  court  should  determine  a  transaction 
which  has  been  entered  into  in  good  faith, 
stipulating  for  nothing  that  is  malum  in  se, 
to  be  void  as  contravening  the  policy  of  the 
state,  it  should  be  satisfied  that  the  advan- 
tage to  accrue  to  the  public  for  so  holding 
is  certain  and  substantial,  not  theoretical  or 
problematical.  He  is  the  safest  magistrate 
who  is  more  watchful  over  the  rights  of 
the  individual  than  over  the  convenience  of 
the  public,  as  that  is  the  best  government 
which  guards  more  vigilantly  the  freedom 
of  the  subject  than  the  rights  of  the  state." 

The  assignment  of  appellant's  wages  was 
simply  a  lien  on  the  same  so  long  as  he  re- 
mained in  the  employ  of  Armour  9c  Co., 
and  until  the  indebtedness  secured  thereby 
was  satisfied.  Should  appellant  quit  his  em- 
ployment with  Armour  k  Co.,  he  would,  by 
that  act,  destroy  the  assignment  as  security; 
or,  should  he  pay  his  debt  to  Wenham,  he 
could  not  be  injured  in  any  way  by  his  as- 
signment. Thus  it  will  be  seen  that  there 
is  but  little  to  support  appellant's  conten- 
tion that  the  assignment  was  a  harsh  and 
unconscionable  bargain.  In  the  ease  of 
Kane  v.  Clangh,  36  Mich.  436,  24  Am.  Rep. 
690,  the  assignor  made  an  assignment  '*of 
all  the  wages  that  might  thereafter  become 
due  to  him  from  the  defendants,"  and  the 
transaction  was  upheld.  In  the  case  of 
Weed  V.  Jewett,  2  Met.  608,  37  Am.  Dec. 
115,  the  assignment  was  "for  all  sums  of 
money  that  may  now  be  due  to  me  from  the 
Chicopee  Manufacturing  Company,"  etc., 
"for  labor  performed*  in  their  service,"  and 
the  court,  in  concluding  its  opinion  in  that 
case,  says:  "This  was  a  proper  subject  of 
contract  or  agreement,  and  when  the  labor 
was  performed  the  company  were  boimd  to 
pay  according  to  their  undertaking." 

The  question  of  usurious  interest  is  not  an 
element  in  this  case,  but.  if  relief  is  desired 
to  be  had  against  such,  appellant  has  his 
proper  remedy.  The  record,  however,  dis- 
closes that  appellant  has  obtained  $342  in 
actual  cash,  which  he  has  not  repaid. 

We  cannot  see  that  there  is  anything  in- 
trinsically vicious  in  an  assignment  of 
wages.  The  assignor  in  such  case  simply 
draws  upon  his  future  prospects  to  supply 
present  needs,  which  may  be  of  the  most 
urgent  and  pressing  character.  There  is  no 
law  in  this  state  to  prevent  a  poor  person 
from  mortgaging  or  pledging  any  or  every 
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article  of  property  he  possesses  as  security 
for  his  debts,  and  such  a  privilege  may  be  of 
great  value.  On  the  whole,  we  see  no  rea- 
son or  right  for  holding  the  assignment  in 
question  here  void  as  against  public  policy. 
It  is  next  insisted  by  appellant  that  be- 
cause of  bankruptcy  proceedings  had  by  him 
the  assignment  is  unenforceable.  This  posi- 
tion, we  think,  is  wrong.  The  only  effect  of 
a  discharge  in  bankruptcy  is  to  suspend  the 
right  of  action  for  a  debt  against  the  debtor 
personally.  It  does  not  annul  the  original 
debt  or  liability  of  the  debtor.  In  Bush  v. 
Stanley,  122  III.  406,  13  N.  E.  249,  the  court 
said  (p.  416,  122  111.,  and  p.  253,  13  N.  E.)  : 
"The  discharge  is  analogous,  in  eflfect,  to  the 
statute  of  limitations,  in  so  far  as  it  does 
not  annul  the  original  debt,  but  merely  sus- 
pends the  right  of  action  for  its  recovery." 
In  Pease  v.  Ritchie,  132  111.  638,  8  L.  R.  A. 
566,  24  N.  E.  433,  this  court  further  said  (p. 
646,  132  111.,  p.  568,  8  L.  R.  A.,  and  p.  434, 
24  N.  E.) :  "It  is  no  doubt  true  that  appel- 
lant's discharge  in  bankruptcy  operated  as  a 
bar  to  any  action  which  might  be  brought  to 
recover  any  debt  or  obligation  existing  at 
the  time  he  was  declared  a  bankrupt,  and 
after-acquired  property  was  exempted  from 
being  taken  in  satisfaction  of  any  such 
debts.  But  if  any  creditor  had  a  lien  or  an 
equitable  claim,  by  mortgage  or  otherwise, 
upon  any  property  of  the  bankrupt,  such 
right  or  rights  would  remain  unaffected  by 
the  proceedings  in  bankruptcy."  In  the  case 
of  Edwards  v.  Peterson,  80  Me.  367,  6  Am. 
St.  Rep.  207,  14  Atl.  936,  an  employee  had 
given  an  assignment  of  his  wages.  Subse- 
quently he  filed  a  petition  for  discharge  un- 
der the  insolvent  law  of  the  state,  and  in  ita 
opinion  the  court  there  said:  "The  rule 
laid  down  by  Judge  Story  in  Mitchell  v. 
Winslow,  2  Story,  630,  Fed.  Cas.  No.  9,673, 
seems  to  have  been  very  generally  followed 
by  all  chancery  courts  in  this  country.  He 
s*iys:  *It  seems  to  me  a  clear  result  of  all 
the  authorities  that  whenever  the  parties,  by 
their  contract,  intend  to  create  a  positive 
lien  or  charge  either  upon  real  or  personal 
property,  whether  then  owned  by  the  assign- 
or or  contractor  or  not,  or,  if  personal  prop- 
erty, whether  it  is  in  esse  or  not,  it  attaches 
in  equity  as  a  lien  or  charge  upon  the  par- 
ticular property  as  soon  as  the  assignor  or 
contractor  acquires  a  title  thereto,  against 
the  latter  and  all  persons  asserting  a  claim 
thereto  under  him,  either  voluntarily  or 
with  notice  or  in  bankruptcy.' "  The  lan- 
guage above  quoted  is  also  quoted  with  ap- 
proval in  the  case  of  Oregg  v.  Sanford,  24 
111.  17,  76  Am.  Dec.  719.  In  the  case  of 
Champion  v.  Buckingham,  165  Mass.  76,  42 
N.  E.  498,  it  was  held  that  a  creditor  who 
has  not  proved  his  debt  in  bankruptcy  is 
still,  after  discharge  of  the  debtor,  a  sub- 
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sisting  creditor  against  him  to  the  extent  of 
his  debt,  which  he  is  entitled  to  have  paid 
out  of  the  proceeds  of  a  policy  of  insurance 
on  the  life  of  the  debtor  assigned  to  him  by 
the  debtor  and  beneficiary  to  secure  subsist- 
ing demands  in  favor  of  the  creditor ;  and  it 
was  said  that  the  discharge  did  not  extin- 
guish the  debt  or  demand,  but  that  the  ef- 
fect of  such  discharge  is  analogous  to  that 
of  the  bar  of  the  statute  of  limitations, 
which  only  goes  to  bar  a  creditor's  remedy, 
and  does  not  wipe  out  the  debt.  In  discuss- 
ing the  right  of  a  creditor  to  maintain  an 
action  on  a  collateral  agreement  as  security 
after  the  debt  so  secured  has  become  barred 
by  the  statute  of  limitations,  it  was  said  in 
Shauj  V.  Silloicay,  145  Mass.  503,  14  N.  £. 
783:  "If  there  is  an  actual  pledge,  and  the 
debt  becomes  barred,  this  does  not  give  to 
the  debtor  a  right  to  reclaim  his  pledged 
propeirty.  The  debt  is  not  extinguished  ;  the 
statute  only  takes  away  the  remedy.  Han- 
cock V.  Franklin  Ins.  Co.  114  Mass.  166.  In 
case  of  an  ordinary  mortgage  of  real  or  per- 
sonal estnte,  the  security  is  not  lost  though 
the  debt  be  barred.  Norton  v.  Palmer,  142 
Mass.  433,  8  N.  E.  346.  [Thayer  v.  Mann, 
19  Pick.  535.]  The  rule  is  the  same  where 
there  is  a  lien.  Spears  v.  Hartly,  3  Esp. 
81,  6  Revised  Rep.  814;  Higgtns  v.  Scott,  2 
Bam.  &  Ad.  413,  9  L.  J.  K.   B.  262;   Re 


Broomhead,  16  L.  J.  Q.  B.  N.  S.  365,  5  DowL 
&  L.  52.  .  .  .  And  there  appears  to  be  no  good 
reason  why  an  independent  collateral  agree- 
ment given  by  way  of  guaranty  or  other  se- 
curity should  not  outlive  the  remedy  upon 
the  debt  which  it  was  given  to  secure,  under 
proper  circumstances."  Bankruptcy  Law 
July  1,  1898,  chap.  541,  §  67d,  30  Stat,  at  L. 
564,  565,  U.  S.  Comp.  Stat.  1901,  p.  3449, 
provides:  "Liens  given  or  accepted  in  good 
faith,  and  not  in  contemplation  of  or  in 
fraud  upon  this  act,  and  for  a  present  con- 
sideration, which  have  been  recorded  accord- 
ing to  law,  if  record  thereof  was  necessary 
in  order  to  impart  notice,  shall  not  be  af- 
fected by  this  act."  In  this  case  there  is  no 
question  of  notice  of  the  assignment,  nor  wa» 
it  such  a  one  as  required  any  notice  to  be 
given ;  consequently  we  think  the  assignment 
in  question  was  one  "not  affected  by  this 
act."  We  think  the  decided  weight  of  au- 
thority is  to  the  effect  that  a  discharge  of  a 
debtor  in  bankruptcy  is  but  a  personal  re- 
lease, and  does  not  exonerate  the  effects  of 
the  debtor  to  which  a  valid  lien  has  at- 
tached, and  which  is  not  expressly  annulled 
by  the  provisons  of  the  bankruptcy  act. 

The  assignments  of  error,  we  think,  are 
without  merit,  and  the  judgment  of  the  Ap- 
pellate Court  should  he  and  is  affirmed. 
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George  W.  MARSH,  Secretary  of  State,  et 
al.,  Plffs.   in   Err., 
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*t.  Chapter  124,  p.  030,  of  tbe  Acta  of 
the  Twenty-ElKhth  General  Assem- 
bly does  oot  In  terms  vest  title  and  own- 
ership of  the  statutes  therein  mentioned  In 
the  officers  to  whom  said  statutes  are  to  be 
delivered  by  the  secretary  of  state. 

2.  An  act  of  the  lefirlvlatare  will  not 
be  declared  unconntltntlonal  and  void 
on  the  presumption  that  it  will  be  used  as 
a  basis  to  assert  an  unjust  or  Illegal  claim 
to  the  property  of  the  state. 

8.  The  lefflalatare  Is  not  prohibited  by 
any  provision  of  the  Constltatlon 
from  ff  ran  tins  to  a  person  the  right  to 
publish  the  statutes  of  this  state,  and  mak- 
ing such  statute  prima  facie  evidence  of  the 
law,    nor   from    purchasing   such   number   of 

♦  Headnotes  by  Dufpie,  C. 


Note. — For  a  case  In  this  series  holding, 
in  harmony  with  the  one  above,  that,  under  a 
statute  providing  for  the  distribution  to  coun- 
ty Judges  of  copies  of  the  Supreme  Court  Re- 
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copies  thereof  as  the  legislature  may  deem 
necessary  for  the  use  of  Its  officers. 

(B^bruary  17,   1904.) 

f^RROR  to  the  District  Court  for  Lan- 
^  caster  County  to  review  a  judgment  en- 
joining defendants  from  receiving,  distribut- 
ing, and  paying  for  certain  volumes  of  stat- 
utes in  accordance  with  the  provisions  of  aD 
act  of  the  legislature.     Reversed. 

The  facts  are  stated  in  the  Commission- 
er's opinion. 

Messrs.  T,  N.  Front,  Attorney  General,, 
and  Norris  Brown,  for  plaintifTs  in  error: 

The  legislature  is  competent  to  pass  an 
act  authorizing  the  publication  of  the  stat- 
utes, their  purchase  by  the  state,  and  their 
distribution  to  all  state  officers,  judicial,  ex- 
ecutive, and  legislative.  Such  statutes  re- 
ceived by  such  officer  during  his  term  of 
office  are  not  a  perquisite  of  office. 

An  act  authorizing  an  individual  to  pub- 


pores,  the  books  belong  to  the  office,  and  not 
to  the  incumbent  of  the  office,  see  Clifford  v. 
Hall  County,  50  L.  R.  A.  733. 


<t08 


Nebraska  Suprbmb  Coubt. 


Pbb., 


lish  the  laws  of  the  state  is  not  special  leg- 
islation such  as  the  Constitution  prohibits. 

MoGUl  V.  State,  34  Ohio  St.  247 ;  Edmonds 
V.  HerhrandHon,  2  N.  D.  270,  14  L.  R.  A. 
725,  50  N.  W.  5;  Evansville  y.  State,  118 
Ind.  426,  4  L.  R.  A.  93,  21  N.  E.  267  j 
People  ex  rel.  Graves  v.  MoFadden,  81  Cal. 
489,  15  Am.  St.  Rep.  66,  22  Pac.  851 ;  Davis 
V.  Gaines,  48  Ark.  370,  3  S.  W.  184;  John- 
son V.  Joliet  d  0,  R.  Co.  23  111.  202;  Wil- 
son y.  Sanitary  District,  133  III.  443,  27 
N.  E.  203;  State  ex  rel,  Johnson  y.  Hitch- 
cock, 1  Kan.  178,  81  Am.  Dec.  503;  Barber 
County  y.  Smith,  48  Kan.  331,  29  Pac.  566; 
Wichita  y.  Burleigh,  36  Kan.  34,  12  Pac. 
332;  People  y.  Bowen,  21  N.  Y.  517;  Rich- 
man  y.  Muscatine  County,  77  Iowa,  513, 
4  L.  R.  A.  445,  42  N.  W.  422;  State  ex  rel. 
Pitman  y.  Tucker,  46  Ind.  355;  Vickery  y. 
Chase,  50  Ind.  461;  Broum  y.  Denver,  7 
Colo.  305,  3  Pac.  455;  State  ex  rel,  Hen- 
derson y.  Boone  County  Ct,  50  Mo.  317. 
11  Am.  Rep.  415;  Weston  y.  Ryan  (Neb.) 
97  N.  W.  347. 

Messrs,  Hall  A  Marlay,  for  defendant 
in  error: 

The  bill  is  yoid  for  two  reasons:  First, 
it  increases  the  compensation  of  each  mem- 
ber; second,  it  is  an  open  and  flagrant  offer 
of  $0  to  each  member,  in  the  form  of  a  set 
of  books,  for  voting  for  that  particular  act. 

Ex  parte  Pickett,  24  Ala.  95. 

The  real  purpose  of  this  act  was  to  give 
Mr.  Cobbey  a  $4,500  bonus  for  publishing 
the  statutes;  and  this  is  sought  to  be  ac- 
complished by  giving  to  each  member  of  the 
legislature  a  set  of  said  statutes. 

State  ex  rel.  Squires  y.  Walliohs,  14  Neb. 
439,  16  N.  W.  481. 

The  act  is  special  legislation. 

Re  House  Roll  284,  31  Neb.  513,  48  N. 
W.  275;  Low  v,  Rees  Printing  Co,  41  Neb. 
127,  24  L.  R.  A,  702,  43  Am.  St.  Rep.  670, 
£9  N.  W.  362 ;  State  ex  rel,  Dawson  County 
y.  Farmers*  d  M,  Irrig,  Co,  59  Neb.  1,  80 
N.  W.  52. 

On  petition  for  rehearing. 

This  act  is  unconstitutional  because  it 
gives  to  each  member  of  the  legislature  a 
set  of  the  Cobbey  statute,  which  costs  the 
state  $9;  this  is  a  perquisite,  and  is  for- 
bidden by  §  4,  article  3,  of  the  Constitu- 
tion. 

The  word  "distribute"  has  a  well-defined 
legal  meaning.  It  does  not  mean  to  loan: 
it  has,  in  this  instance,  no  restrictions  and 
no  limitations. 

"To  distribute'*  means  to  divide  amongst 
more  than  two,  to  apportion,  to  deal  out,  to 
assign,  to  allot,  to  dispense,  to  administer. 

Merrick  v.  Kennedy,  46  Neb.  265,  64  N. 
W.  989. 

Mr,  L.  M.  PembertoiL,  ctmious  curies: 

Since  1873  the  policy  of  the  state  has 
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been  to  keep  the  members  of  its  legisla- 
ture at  all  times  posted  upon  the  laws  and 
doings  of  the  legislature.  The  policy  and 
the  manner  of  doing  this  are  purely  legis- 
lative functions,  with  which  the  court  has 
no  power  to  interfere  unless  a  constitutional 
provision  is  clearly  violated. 

State  ex  rel,  Cornell  v.  Poynter,  59  Neb. 
417,  81  N.  W.  431;  Interstate  Sav,  d  L. 
Asso,  y.  Strine,  59  Neb.  28,  80  N.  W.  45; 
Alfalfa  IrHg,  Dist.  v.  CoUins,  46  Neb.  411, 
64  N.  W.  1086;  State  ex  rel,  ChurchiU  y. 
Befnis,  45  Neb.  731,  64  N.  W.  348;  Granger 
V.  State,  52  Neb.  352,  72  N.  W.  474. 

Our  legislatures  have  for  thirty  years  fol- 
lowed this  policy. 

The  construction  of  a  statute  by  the  leg- 
islative or  executive  department,  when  de- 
liberately made,  is  entitled  to  great  weight 

State  ex  rel,  Norfolk  Beet-Sugar  Co,  y. 
Moore,  50  Neb.  89-102,  61  Am.  St.  Rep.  538, 
00  N.  W.  373;  State  ex  rel.  Pearson  v.  Cor- 
nell, 54  Neb.  653,  76  N.  W.  25;  State  ex  rek 
Home  y.  Holcomb,  46  Neb.  88,  64  N.  W. 
437. 

The  legislature  is  not  amenable  to  the 
courts  for  the  wisdom  or  virtue  of  its  ac- 
tions. 

Kittinger  v.  Buffalo  Traction  Co,  160  N. 
Y.  377,  54  N.  E.  1081;  State  ex  rel,  Robin- 
son v.  Lindsay,  103  Tenn.  625,  53  S.  W. 
950;  State  ex  rel,  Churchill  y.  Bemis,  46 
Neb.  731,  64  N.  W.  348. 

The  relator  in  this  case,  for  the  purpose 
of  saving  himself  a  penny  or  two  in  taxes, 
is  willing  to  inflict  a  loss  of  many  thousands 
of  dollars  upon  a  third  party  who  relied 
upon  the  law  as  valid,  and  pledged  his 
money,  credit,  and  business  integrity  upon 
the  successful  carrying  out  of  the  contract, 
when,  had  he  moved  in  due  time,  none  of 
these  would  have  been  jeopardized.  This 
is  not  the  good  faith  required  in  a  court  of 
equity. 

Broum  v.  Merrick  County,  18  Neb.  356, 
25  N.  W.  356;  State  ex  rel.  Miller  v.  Gra- 
ham, 21  Neb.  329,  32  N.  W.  142;  Lydick  v. 
Gill  (Neb.)  94  N.  W.  109;  Gillespie  y. 
Sawyer,  15  'Neb.  536,  19  N.  W.  449 :  Forbes 
v.  McCoy,  24  Neb.  702,  40  N.  W.  132;  Nas- 
ser y.  Seeley,  10  Neb.  460,  6  N.  W.  765; 
Clark  y.  Cambridge  d  A.  Irrig,  d  Improv, 
Co,  45  Neb.  799,  64  N.  W.  239. 

Dnffie,  C,  filed  the  following  opinion: 

At  its  last  session  the  legislature  passed 
an  act  (Acts  28th  Gen.  Assem.  p.  630,  chap. 
124)   in  the  following  words: 

'*Be  it  enacted  by  the  legislature  of  the 
state  of  Nebraska : 

"Sec.  1.  That  J.  E,  Cobbey  is  authorized 
to  prepare  a  statute  of  the  state  of  Nebras- 
ka to  be  prepared  and  published  without 
cost  to  the  state. 
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"See.  2.  Said  statute  shall  contain  the 
<;onatitiitious  of  the  state  and  such  other 
preliminary  matter  as  has  hitherto  been 
published  in  the  statutes  and  such  matter 
as  is  usually  published  in  first  class  stat- 
utes. All  the  public  laws  now  in  force  or 
that  shall  be  passed  by  this  legislature  ar- 
ranged in  chapters  with  proper  headings 
and  titles,  the  whole  thoroughly  indexed; 
shall  be  annotated  on  the  same  plan  as  the 
'Annotated  Code'  of  1901  published  by  him 
and  published  in  two  volumes. 

"Sec.  .3.  The  said  statute  shall  be  pub- 
lished as  soon  after  the  adjournment  of  this 
legislature  as  is  practicable  with  first-class 
work  and  five  hundred  (.500)  sets  of  two 
volumes  each  shall  be  immediately  deliverwl 
to  the  secretary  of  state  to  be  distributee! 
by  him  to  the  members  of  this  legislature, 
and  state  oflicers  as  provided  by  law.  The 
state  shall  pay  therefor  the  sum  of  nine 
($9.00)  dollars  per  set  of  two  volumes  each. 

'*Sec.  4.  The  said  statute  shall  be  receivwl 
in  all  the  courts  of  the  state  as  prima  facie 
evidence  of  the  law.'' 

September  28,  1903,  the  defendant  in  error 
commenced  this  action  in  the  district  court 
of  Lancaster  county,  alleging,  among  other 
things,  "that  under  and  in  pursuance  of 
said  act  the  said  J.  E.  Cobbey  had  in  prep- 
aration said  statute:  that  the  same  will 
be  completed,  printed  and  published,  and 
ready  for  delivery  in  a  short  time,  and  that 
it  is  the  intention  of  the  said  J.  E.  Cobbey  to 
deliver  500  sets  of  two  volumes  each  to  the 
secretary  of  state,  and  it  is  the  intention 
of  said  secretary  of  state  to  receive  and  dis- 
tribute the  same  for  the  state  of  Nebraska 
to  the  members  of  the  legislature  of  said 
state  and  the  said  officers  thereof,  in  com- 
pliance with  §  .3  of  said  act,  unless  re- 
strained by  an  order  of  this  court  from  so 
doing:  and  that  when  said  statutes  are  so 
by  the  said  J.  E.  Cobbey  delivered  to  the 
secretary  of  state  it  is  the  intention  of  said 
auditor  to  draw  his  warrant  upon  the  treas- 
urer of  the  state  of  Nebraska  for  the  pay- 
ment of  the  same  for  the  sum  of  $4,500  un- 
less restramed  by  an  order  of  this  court  from 
so  doing."  It  is  further  alleged  that  "the  act 
is  unconstitutional,  in  that  §  4,  art.  3,  of 
the  Constitution  fixes  the  compensation  of 
members  of  the  legislature  at  the  rate  of 
$5  per  day  during  their  sitting,  and  10  cents 
for  every  mile  they  shall  travel  in  coming 
to  and  returning  from  the  place  of  meeting 
of  the  legislature:  Provided,  however,  that 
they  shall  not  receive  pay  for  more  than 
sixty  days  at  any  one  sitting,  nor  more  than 
one  hundred  days  during  the  term,  and 
that  neither  members  of  the  legislature  nor 
employees  shall  receive  any  pay  or  per- 
quisites other  than  their  salary  and  mile- 
age; that  it  further  infringes  §  15,  art.  3, 
45.")  L.  R.  A. 


of  the  Constitution,  which  provides  that 
the  legislature  shall  not  pass  local  or  spe- 
cial laws  granting  to  any  corporation,  asso- 
ciation, or  individual  any  special  or  exclu- 
sive privilege,  immunities,  or  franchise 
whatever,  and  that  the  act  grants  to  J. 
E.  Cobbey  a  special  privilege  in  the  matter  of 
publishing  the  Nebraska  statutes."  For  these 
reasons  an  injunction  was  asked  against 
the  plaintiffs  in  error  enjoining  them  from 
receiving  and  distributing  or  paying  for 
said  statutes.  A  demurrer  to  this  petition 
was  overruled  by  the  district  court,  and, 
plaintiffs  in  error  having  elected  to  stand 
upon  their  demurrer,  a  perpetual  injunc- 
tion was  granted  as  prayed  in  the  petition, 
and  the  case  has  been  brought  here  on  error. 
The  theory  upon  which  the  defendant  in 
error  seeks  to  sustain  this  action  is  that 
the  legislature,  in  the  enactment  of  this 
•statute,  and  in  the  appropriation  which 
was  made  to  pay  for  the  books,  contem- 
plated and  intended  that  absolute  title  to 
them  should  pass  to  the  members  of  the 
general  assembly.  The  appropriation  bill 
contains  the  following:  "To  pay  for  500 
copies  of  the  statutes  for  state  officers  and 
the  present  members  of  the  legislature,  the 
members  of  the  next  legislature  and  the 
counties  of  the  state, — $4,500."  It  is  urged 
in  the  argument  that,  unless  it  was  intend- 
ed to  give  the  members  of  the  legislature 
which  passed  the  act  absolute  title  to  the 
books  received  by  them,  it  would  be  unnec- 
essary to  provide  for  the  delivery  of  anoth- 
er copy  of  the  books  to  the  members  of  the 
next  legislature,  and  it  is  insisted  that, 
if  title  to  the  books  is  vested  in  the  mem- 
bers of  the  legislature  by  the  terms  of  the 
act  and  of  the  appropriation,  it  is  a  per- 
quisite within  the  meaning  of  the  constitu- 
tional provision  above  referred  to.  On  the 
other  hand,  the  attorney  general  insists  that 
title  to  these  statutes  does  not  pass  under 
the  act;  that  it  was  the  purpose  and  intent 
of  the  legislature  to  provide  each  of  the 
members  wuth  a  copy  of  the  statute,  to  be 
used  during  their  term  of  office,  the  better 
to  qualify  themselves  for  the  performance 
of  the  duties  imposed  upon  them  as  mem- 
bers of  the  legislature.  We  apprehend  that 
no  objection  can  be  taken  to  furnishing  the 
members  of  the  legislature  and  other  state 
officers  with  copies  of  the  General  Statutes 
of  this  state,  to  be  used  during  their  term 
of  office.  The  executive,  judicial,  and  leg- 
islative ofiicers  must  each  alike  have  access 
to  the  general  laws  of  the  state  to  enable 
them  to  perform  their  official  duties  in  an 
intelligent  manner,  and  it  is  as  necessary 
that  their  offices  be  supplied  with  these  stat- 
utes as  with  office  furniture  and  other  sup- 
plies. As  we  understand  from  counsel  for 
defendant  in  error,  it  is  not  contended  that 
39 
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there  is  any  constitutional  objection  against 
the  state  furnishing  the  use  of  these  statutes 
to  the  members  of  the  general  assembly  and 
other  state  officers,  but  it  is  insisted  that 
the  members  of  the  legislature  have  no 
right  to  take  these  statutes  from  the  capitol 
to  their  homes,  or  to  have  the  use  of  them 
at  any  time  except  when  the  legislature  is 
in  session.  With  this  contention  we  cannot 
agree.  No  one  but  the  chief  executive  can 
know  when  a  special  session  of  the  legisla- 
ture may  be  called,  and  until  the  time 
when  a  member's  successor  is  elected  and 
qualified  he  may  be  required  on  any  day  to 
resort  to  the  capitol  to  consider  some  im- 
portant interest  of  the  state.  During  all 
of  his  term  he  is  entitled  to  the  use  of  the 
statutes  of  the  state  as  one  of  the  incidents 
of  the  office  which  he  holds,  and  as  a  means 
of  informing  himself  in  relation  to  his  duty 
when  called  upon  to  act  officially  as  a  law- 
maker for  the  state.  There  is  nothing  in 
the  terms  of  the  act,  as  we  read  it,  which 
pretends  to  vest  in  the  officers  furnished 
with  these  books  an  absolute  title  thereto, 
or  anything  more  than  the  use  thereof  dur- 
ing their  term.  No  party  connected  with 
this  case  is  asserting  title  to  these  statutes 
under  this  act,  and  until  some  officer  who 
is  to  be  supplied  claims  title  to  the  books 
delivered  to  him,  and  neglects  and  refuses 
to  deliver  them  to  his  successor  in  office,  we 
do  not  know  how  the  question  of  title  can  be 
tried  and  determined.  We  cannot  in  this 
case  more  than  in  any  other  determine  a 
question  in  advance  of  a  controversy.  That 
the  state  has  a  right  to  purchase  these  stat- 
utes is  not  a  question  open  to  discussion. 
That  question  \iras  before  the  court  in  State 
ex  rel,  Brotcn  v.  Walliohs,  12  Neb.  234,  11 
N.  W.  321,  and  it  was  there  said:  "Wheth- 
er this  number  were  reasonable  or  prodigal, 
under  all  the  circumstances  that  should  af- 
fect it,  is  not  to  be  here  considered.  The 
l^slature  saw  fit  to  designate  the  nimiber 
'required  by  the  state,'  and  that  designa- 
tion is  not  subject  to  review.  That  is  a 
matter  with  which  neither  the  respondent 
nor  this  court  has  anything  whatever  to  do.*' 
Until  the  question  of  title  to  these  books 
arises  in  a  proper  action  and  between  prop- 
er parties,  we  are  not  called  upon  to  decide 
the  question,  or  to  give  our  views  in  advance 
of  an  actual  case  properly  instituted.  We 
cannot  declare  a  statute  void  upon  the  as 
sumption  that  someone  at  some  future  time 
may  use  it  as  a  basis  for  asserting  an  unjust 
claim  to  property  delivered  to  him  as  a  state 
official,  and  upon  the  presumption  that  the 
officers  of  this  state  will  not  surrender  to 
the  state  or  to  their  successors  in  office  the 
property  received  from  the  state  to  enable 
them  to  intelligently  perform  their  official 
duties  if  the  property  should,  under  the  law, 
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be  surrendered  either  to  the  state  or  to  their 
successors.  The  objection  that  this  statute 
is  obnoxious  to  the  provision  of  our  Consti- 
tution against  the  granting  of  any  special 
or  exclusive  privilege  is  not,  in  our  judg- 
ment, well  taken.  Mr.  Cobbey  is  the  only 
party  having  these  books.  If  the  state  wishes 
to  purchase,  it  must  purchase  from  him.  It. 
is  true  that  there  is  another  statute  pub- 
lished, and  which  the  state  could  purchase- 
from  another  party,  but  we  know  of  no  pro- 
hibition resting  upon  the  legislature  to  de- 
termine for  itself  which  of  these  statutes  it 
will  buy  for  the  use  of  the  state  officers.  If 
this  purchase  from  Mr.  Cobbey  is  gran  ting- 
to  him  a  special  or  exclusive  privilege  be- 
cause he  is  the  only  person  owning  this  par- 
ticular kind  of  a  statute,  and  the  legislature 
is  prohibited  from  dealing  with  him  on  that 
account,  then  it  must  refuse  to  deal  with 
anyone  who  is  the  exclusive  possessor  of  a 
certain  kind  of  property,  however  great  the 
need  of  the  state  may  be  for  the  use  of  such 
property.  The  state  having,  as  we  think,  axt 
undoubted  right  to  make  this  purchase,  it 
is  not  for  the  courts  to  interfere  or  to  take 
any  action  in  the  matter.  If,  at  some  fu- 
ture time,  because  of  a  claim  of  ownership- 
made  to  these  statutes  by  any  officer  to  whom 
they  may  be  delivered,  the  question  of  title 
shall  arise,  that  question  will  be  determined^ 
together  with  the  other  question  argued  as 
to  whether,  if  title  does  pass  to  the  recipient^ 
it  constitutes  a  perquisite. 

Because  the  decree  of  the  district  court 
prohibits  the  secretary  and  auditor  of  state 
from  carrying  into  eflfect  a  law  which  upon 
its  face  is  valid,  we  recommend  that  its- 
judgment  be  reversed,  and  the  case  dis- 
missed. 

Klrkpatriek  and  Letton,  CC,  concur^ 

Per  Curiam  t 

For  the  reasons  stated  in  the  foregoing- 
opinion,  the  judgment  of  the  District  Court 
is  reversed,  and  the  case  dismissed. 

Rehearing  denied. 


Harry  L.  McCONNELL,  Plff.  in  Err., 

V, 

P.  E.  McKILLIP. 


(. 


.Neb.. 


.) 


*1.    Under    the     police     poiver    of     the> 
state,   the   lefflslatnre   has   poiver   to- 

•Headnotes  by  Letton,  C. 


NoTB. — As  to  constitutionality  of  statute  pro- 
viding for  seizure  of  gaming  tables,  see  the  fol- 
lowing case  of  Woods  v.  Cottrell. 

As  to  constitutionality  of  statute  providing 
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declare  property  which  may  be  nsed  only 
for  an  unlawful  purpose  to  be  a  public  nui- 
sance, and  authorize  the  same  to  be  abated 
summarily  by  public  officers ;  but  if  property 
of  a  nature  innocent  In  itself  and  susceptible 
of  a  beneficial  use,  has  been  used  for  an  un- 
lawful purpose,  a  statutory  provision  sub- 
jecting It  to  summary  forfeiture  to  the  state 
as  a  penalty  or  punishment  for  the  wrongful 
use,  without  affording  the  owner  thereof  op- 
portunity for  a  hearing,  deprives  him  of  his 
property  without  due  process  of  law. 
S.  Neb.  Comp.  Stat.  1901,  |  3,  art.  8, 
chap.  31.  in  so  far  as  it  provides  for  the 
seizure,  forfeiture,  and  transfer  of  title  to 
property  without  providing  for  a  hearing, 
held,  unconstitutional  and  void. 

(April  21,  1904.) 

ERROR  to  the  District  Court  for  Boone 
County  to  review  a  judgment  in  favor 
of  plaintiff  in  an  action  brought  to  recover 
possession  of  certain  guns.    Affirmed. 

The  facts  are  stated  in  the  CommisBioner's 
opinion. 

Messrs.  Frank  W.  Front,  Attorney  Gen- 
eral, Norrii  Brown,  Charlei  E.  Spear, 
and  William  B.  Roie,  for  plaintiff  in  er- 
ror: 

The  statute  authorizing  game  wardens  to 
seize  and  forfeit  to  the  state  all  guns  in  ac- 
tual use  by  persons  hunting  in  violation  of 
the  game  law  is  a  valjid  exercise  of  the  police 
power  of  the  state. 

Laioton  v.  Steele,  152  U.  S.  142,  38  L.  ed. 
390,  14  Sup.  Ct.  Rep.  499;  MoMahon  v. 
State  (Neb.)  97  N.  W.  1036. 

Game  is  the  property  of  the  state,  held  in 
trust  for  the  people. 

Oeer  r.  Connecticut,  161  U.  S.  623,  40  L. 
ed.  794,  16  Sup.  Ct.  Rep.  600. 

The  duty  of  the  state  to  protect  the  game 
from  the  depredations  of  individuals  "is  as 
dear  as  its  power  to  secure  to  its  citizens, 
as  far  as  possible,  a  supply  of  any  other 
wholesome  food." 

LoAvton  V.  Steele,  152  U.  S.  139,  38  L.  ed. 
389,  14  Sup.  Ct.  Rep.  499. 

The  power  of  the  legislature  to  authorize 
the  summary  seizure  of  personal  property 
without  notice  or  warrant,  where  such  prop- 
erty is  being  used  in  violation  of  law  to  the 
injury  of  the  public,  has  always  been  exer- 
cised in  this  country.  The  right  of  property 
is  not  more  sacred  than  the  right  of  personal 
liberty,  and  yet  an  offender  against  the  law 
may  be  arrested  by  a  private  individual 
without  complaint  or  warrant.  A  man  who 
catches  a  felon  in  the  act  of  applying  a  torch 
to  a  neighbor's  house  is  not  obliged  to  file  a 
complaint  and  get  a  warrant  before  making 


an  arrest,  but  may  imprison  thr  felon  and 
destroy  the  torch ;  and  a  game  warden  with* 
out  indictment  or  process,  when  authorized 
by  statute,  may  seize  g^ns  luilawfully  used 
in  the  destruction  of  game, — property  of  th^ 
state  held  in  trust  for  the  people. 

Haney  v.  Comptofi,  36  N.  J.  L.  507. 

Under  the  police  power  of  the  state,  ships- 
used  for  smuggling  or  to  prevent  enforcement 
of  the  revenue  laws,  piratical  ships,  property 
used  for  gambling,  and  also  intoxicating 
liquors  kept  for  unlawful  sale,  may  be  seized 
summarily  without  complaint  or  warrant, 
when  authority  to  do  so  is  given  by  statute. 

Ihid.;  United  States  v.  The  Malek  Adhelf 
2  How.  210,  11  L.  ed.  239;  State  v.  Intoad- 
eating  Liquor s,  68  Me.  187 ;  Com,  v.  Certain 
IntoaBXcating  Liquors,  107  Mass.  399;  Lavy 
ton  V.  Steele,  119  N.  Y.  226,  7  L.  R.  A.  134, 
16  Am.  St.  Rep.  813,  23  N.  E.  878,  Affirmed 
in  152  U.  S.  133,  38  L.  ed.  386,  14  Sup.  Ct. 
Rep.  499;  Bittenhmts  v.  Johnston,  92  Wis. 
588,  32  L.  R.  A.  380,  66  N.  W.  805. 

Messrs.  H.  G.  Vail  and  MoKillip  ft 
MoAlliiter,  for  defendant  in  error: 

The  state  has  not  the  right  to  use  its  po- 
lice power,  in  addition  to  putting  the  of- 
fender under  arrest,  to  permit  the  warden 
to  take  his  property  from  him  and  confis- 
cate it  to  the  state,  without  a  day  in  court. 
He  has  to  be  heard  before  he  is  condemned. 

While  it  is  true  that  plaintiff  has  invoked 
the  process  and  powers  of  the  coimty  court 
to  regain  his  property  taken  from  him,  it  is 
equally  true  that  he  has  no  remedy  at  all, 
by  invoking  the  powers  of  the  county  court, 
providing  the  law  in  question  is  constitu- 
tional. 

Lotory  y.  Raitncater,  70  Mo.  152,  36  Am. 
Rep.  420. 

He  has  been  deprived  of  his  property  with- 
out due  process  of  law. 

Hey  Sing  leok  v.  Anderson,  57  Cal.  251, 
40  Am.  Rep.  115. 

Where  property  is  such  as  to  become  a 
nuisance  per  sc  the  legislature  has  the  pow- 
er to  provide  for  its  seizure  and  destruction 
without  further  proceedings ;  but  where  it  is 
not  a  nuisance  per  se,  but  it  is  only  the  use 
of  it  that  becomes  a  nuisance,  then  the  leg- 
islature has  no  power,  under  the  police  pow- 
er, to  provide  for  its  destruction  by  the  po- 
lice officer. 

Lawton  v.  Steele,  119  N.  Y.  226,  7  L.  R. 
A.  134,  16  Am.  St.  Rep.  813,  23  N.  E.  878; 
Ely  V.  Niagara  County,  36  N.  Y.  297 ;  Bab- 
cook  V.  Buffalo,  56  N.  Y.  268;  Hart  v.  Al- 
bany, 9  Wend.  671,  24  Am.  Dec.  166;  5  Web- 
ster, 12th  ed.  pp.  487,  488. 


for  snmmary  seizure  and  sale  of  property  used 
in  occnpatton  for  which  license  is  required.  In 
satisfaction  of  license  fee,  see  Chauvin  v.  Vall- 
ton,  3  L.  R.  A.  194. 

As  to  validity  of  statute  making  criminal  the 
65  L.  R.  A. 


possession  of  property  capable  of  criminal  use, 
see  State  v.  Lewis,  20  L.  R.  A.  52,  and  note; 
Mon  Luck  v.  Sears,  32  L.  R.  A.  738 ;  Ford  v. 
State,  41  L.  R.  A.  551 ;  and  People  v.  Adams, 
G3  L.  R.  A.  -AOe. 
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A  party  cannot,  by  his  misconduct,  so  for- 
feit a  right  that  it  may  be  taken  from  him 
without  judicial  proceedings  in  which  the 
forfeit  shall  be  declared  in  due  form. 

Cooley,  Const.  Lim.  p.  362;  Lincoln  v. 
i^miih,  27  Vt.  .'^55;  Jenkins  v.  Balla7iti/nej 
8  Utah,  24.-5.  10  L.  R.  A.  689,  30  Pac.  760. 

Letton,  C..  filed  the  following  opinion: 
On  the  3d  day  of  August,  1902,  P.  E.  Mc- 
Killip.  D.  B.  McMahon,  and  W.  E.  Harvey 
were  engaged  in  hunting  prairie  chickens  in 
Boone  county,  in  violation  of  the  game  law 
of  1901,  using  three  shotguns.  The  deputy 
game  warden,  Harry  L.  McConnell,  seized 
the  three  shotguns  while  they  were  so  en- 
gaged in  hunting  prairie  chickens.  P.  E. 
McKillip  was  the  owner  of  the  guns,  and  the 
guns  were  valued  at  the  sum  of  $75.  Mc- 
Killip  brought  an  action  of  replevin  against 
the  defendant  deputy  game  warden  for  the 
possession  of  tlie  guns.  The  case  was  tried 
to  the  district  court  upon  an  agreed  state- 
ment of  facts,  substantially  as  above  stated. 
The  court  found  for  the  plaintiff,  and  ren- 
dered judgment  accordingly.  The  defendant 
brings  error  to  this  court. 

The  game  warden  claims  the  right  to  hold 
the  guns  under  authority  of  §  3,  art.  3,  chap. 
31,  Comp.  Stat.  1901,  which  is  as  follows: 
''All  guns,  ammunition,  dogs,  blinds,  and  de- 
coys, and  any  and  all  fishing  tackle  in  ac- 
tual use  by  any  person  or  persons  while 
hunting  or  fishing  in  this  state  without  li- 
cense or  permit,  when  such  license  or  permit 
is  required  by  this  act,  shall  be  forfeited  to 
the  state;  and  it  is  made  the  duty  of  the 
commissioner  and  every  officer  charged  with 
the  enforcement  of  this  act  to  seize,  sell,  or 
dispose  of  the  same  in  the  manner  provided 
for  the  sale  or  disposition  of  property  on  ex- 
ecution, and  to  pay  over  the  proceeds  thereof 
to  the  county  treasury  for  the  use  of  the 
school  fund."  He  contends  that  the  statute 
authorizing  game  wardens  to  seize  and  for- 
feit to  the  state  all  guns  in  actual  use  by 
persons  hunting  in  violation  of  the  game  law 
is  a  valid  exercise  of  the  police  power  of  the 
state,  while  the  defendant  in  error  contends 
that  the  aforesaid  statutory  provision  vio- 
lates the  provisions  of  the  14th  Amendment 
of  the  Constitution  of  the  United  States, 
which  declares:  "Nor  shall  any  state  de- 
prive any  person  of  life,  liberty,  or  property 
without  due  |)rocess  of  law,  nor  deny  to  any 
person  within  its  jurisdiction  the  equal  pro- 
tection of  the  laws,"  and  of  §  3,  art.  1,  of  the 
Constitution  of  the  state  of  Nebraska,  which 
provides  that  no  person  sluill  be  deprived  of 
life,  liberty,  or  property  without  due  process 
of  law.  The  protection  of  wild  animals 
suited  for  the  purpose  of  food  from  indis- 
oriminate  slaughter  by  hunters  has  bec»n  the 
(ibj<»ct  of  Icgishxtion  from  the  most  ancient 
(if)  L.  K,  A. 


times.  The  theory  upon  which  the  lawmak- 
ing power  assumes  to  act  is  that  all  wild 
game  belongs  to  the  state  in  its  sovereign 
capacity  as  a  trustee  for  the  whole  of  the 
public,  and  that  consequently  the  state  may, 
as  a  proper  exercise  of  its  police  power, 
adopt  such  rules  and  regulations  with  ref- 
erence to  its  preservation,  and  such  penalties 
with  reference  to  a  violation  of  such  regula- 
tions, as  are  necessary  to  accomplish  the 
end  desired, — the  preservation  to  the  people 
of  the  state  of  the  pleasure,  sport,  and  proHt 
derived  from  the  hunting,  pursuit,  and  e:»|i- 
ture  of  the  wild  animals  living  therein.  In 
this  case  the  defendant  in  error,  McKillip. 
admits  that  it  is  within  the  power  of  the 
state,  in  the  just  exercise  of  its  police  pow- 
ers, to  prohibit  the  killing  of  fish  and  game 
at  certain  seasons  of  the  year,  but  denies  that 
it  has  the  right  to  take  his  property  from 
him  and  confiscate  it  to  the  state  without 
giving  him  his  day  in  court.  He  contends 
that  the  police  power  in  regard  to  the  con- 
fiscation of  guns,  dogs,  blinds,  decoys,  and 
fishing  tackle  is  upon  exactly  the  same  foot- 
ing as  the  police  power  in  regard  to  the  reg- 
ulation of  the  sale  of  intoxicating  liquors, 
and  that,  since  before  liquors  which  have 
l)een  seized  are  destroyed  there  must  be  a 
judicial  determination  by  a  court  as  to 
whether  the  owner  was  engaged  in  unlawful- 
ly selling  or  keeping  for  sale  intoxicating 
liquors,  so  there  must  be  as  to  his  property. 
He  further  contends  that  since  the  statute 
contains  no  provisions  for  determining 
whether  the  property  was  liable  to  con- 
demnation for  the  criminal  acts  of  those  who 
had  it  in  their  possession,  and  since  it  mere- 
ly authorized  the  game  warden  to  seize  the 
property  without  warrant  or  process,  to  con- 
demn it  without  proof,  and  to  sell  it  as  upon 
execution,  it  deprives  the  plaintiff  of  the 
property  rights  which  are  guaranteed  to  him 
by  the  Constitution. 

The  laws  of  the  state  of  New  York  declare 
that  any  net  or  other  means  or  device  for 
taking  fish  found  in  the  waters  of  the  state, 
in  violation  of  the  laws  for  the  protection  of 
fish,  is  a  public  nuisance,  and  authorized 
game  constables  to  destroy  such  nets.  Cer- 
tain nets  were  seized  and  destroyed,  and,  an 
action  being  brought  against  the  officers  for 
their  value  under  these  provisions,  the  court 
of  appeals  of  the  state  of  New  York  held 
that  the  declaration  by  the  legislature  that 
the  nets  or  other  devices  found  in  the  waters 
of  the  state  are  a  public  nuisance  is  a  valid 
exercise  of  tlie  legislative  power,  and  that 
the  further  provision  requiring  the  destruc- 
tion of  such  nets,  such  destruction  be- 
ing an  incident  of  the  po\ver  of  abate- 
ment of  the  nuisance,  and  not  a  forfeiture 
inllicted  as  a  penalty  of  the  owner,  is  not  in 
violation  of  the  constitutional  prohibition  of 
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taking  property  without  due  process  of  law, 
but  further  held  that  that  part  of  the  act 
authorizing  the  destruction  of  nets  found  up- 
on the  shore  was  unconstitutional,  since  nets 
not  found  in  the  waters  are  not  a  nuisance 
per  se.  Lairlon  v.  Sfeelc,  119  N.  Y.  226,  7 
L.  R.  A.  134,  16  Am.  St.  Rep.  813,  23  N.  E. 
878.  A  writ  of  error  being  sued  out  to  the 
Supreme  Court  of  the  United  States  from 
this  judgment,  that  court  affirmed  the  judg- 
ment of  the  supreme  court  of  New  York, 
and  says  (Mr.  Justice  Brown  delivering  the 
opinion)  :  "The  main,  and  only  real,  diffi- 
culty connected  with  the  action  in  question, 
is  in  its  declaration  that  any  net,  etc.,  main- 
tained in  violation  of  any  law  for  the  pro- 
tection of  fisheries  is  to  be  treated  as  a  pub- 
lic nuisance,  *and  may  be  abated  and  sum- 
marily destroyed  by  any  person ;  and  it  shall 
be  the  duty  of  each  and  every  protector 
aforesaid,  and  every  game  constable,  to  seize, 
remove,  and  forthwith  destroy  the  same.' 
The  legislature,  however,  undoubtedly  pos- 
sessed the  power,  not  only  to  prohibit  fishing 
by  nets  in  these  waters,  but  to  make  it  a 
criminal  offense,  and  to  take  such  measures 
as  were  reasonable  and  necessary  to  prevent 
such  offenses  in  the  future.  It  certainly 
could  not  do  this  more  effectually  than  by 
destroying  the  means  of  the  offense.  .  .  . 
In  this  case  there  can  be  no  doubt  of  the 
right  of  the  legislature  to  authorize  judicial 
proceedings  to  be  taken  for  the  condemnation 
of  the  nets  in  question,  and  their  sale  or  de- 
struction by  process  of  law.  Congress  has 
assumed  this  power,  in  a  large  number  of 
cases,  by  authorizing  the  condemnation  of 
property  which  has  been  made  use  of  for  the 
purpose  of  defrauding  the  revenue.  Exam- 
ples of  this  are  vessels  illegally  registered  or 
owned,  or  employed  in  smuggling  or  other  il- 
legal traffic,  distilleries  or  breweries  illegal- 
ly carried  on  or  operated^  and  buildings 
standing  upon  or  near  the  boundary  line  be- 
tween the  United  States  and  another  country, 
and  used  as  depots  for  smuggling  goods.  In 
all  these  cases,  however,  the  forfeiture  was 
decreed  by  judicial  proceeding.  But  where 
the  property  is  of  little  value,  and  its  use 
for  the  illegal  purpose  is  clear,  the  legisla- 
ture may  declare  it  to  be  a  nuisance,  and 
subject  to  summary  abatement.  Instances 
of  this  are  the  power  to  kill  diseased  ctittle. 
to  pull  down  houses  in  the  path  of  confla- 
grations, the  destruction  of  decayed  fruit  or 
fish  or  unwholesome  meats,  of  infected  cloth- 
ing, obscene  books,  or  pictures,  or  instru- 
ments which  can  only  be  used  for  illegal  pur- 
poses. While  the  legislature  has  no  right 
arbitrarily  to  declare  that  to  be  a  nuisance 
which  is  clearly  not  so,  a  good  deal  must  be 
left  to  itfe  discretion  in  that  regard,  and,  if 
the  object  to  be  accomplished  is  conducive  to 
the  public  interests,  it  may  exercise  a  large 
65  L.  R.  A. 


liberty  of  choice  in  the  nieiins  employed. 
Newark  d  S.  O.  Horse  Car  R.  Co.  v.  Hunt, 
50  N.  J.  L.  308,  12  Atl.  697 ;  Blazier  v.  Mil- 
ler, 10  Hun,  435;  Mouse's  Case,  12  Coke, 
63;  Stone  v.  New  York,  25  Wend.  173: 
AmeiHcan  Print  Works  v.  Laxorence,  21  N. 
J.  L.  248,  23  N.  J.  L.  590,  57  Am.  Dec.  420." 
[152  U.  S.  139,  38  L.  ed.  389,  14  Sup.  Ct. 
Rep.  499.] 

The  state  of  Wisconsin  has  an  act,  sub- 
stantially the  same  as  that  of  New  York, 
providing  for  the  protection  of  fish,  and  au- 
thorizing the  destruction  of  nets,  declaring 
the  same  to  be  public  nuisances.  In  the 
case  of  Bittenhaus  v.  Johnston,  92  Wis.  588, 
32  L.  R.  A.  380,  66  N.  W.  805,  the  validity  of 
this  provision  came  before  the  supreme  court 
of  Wisconsin.  The  court  says  it  has  been  re- 
peatedly said  that  neither  the  14th  Amend- 
ment "nor  any  other  provision  of  the  Consti- 
tution of  the  United  States  'was  designed  to 
interfere  with  the  power  of  the  state,  some- 
times termed  its  "police  power,"  to  prescribe 
regulations  to  promote  the  health,  peace, 
morals,  education,  and  good  order  of  the  peo- 
ple, and  to  legislate  so  as  to  increase  the  in- 
dustries of  the  state,  develop  its  resources, 
and  add  to  its  wealth  and  prosperity.*  Bar- 
hier  v.  Connolly,  113  U.  S.  31,  28  L.  ed.  924. 
5  Sup.  Ct.  Rep.  357 ;  Muglcr  v.  Kansas,  123 
U.  S.  623,  31  L.  cd.  205,  8  Sup.  Ct.  Rep.  273: 
Re  Kemrnler,  136  U.  S.  448,  34  L.  ed.  519, 
10  Sup.  Ct.  Rep.  930."  The  court  further 
says:  **The  plaintiff,  having  voluntarily 
put  the  nets  to  an  unlawful  use,  which  made 
them  public  nuisances  under  the  statute,  is 
in  no  position  to  recover  damages  from  the 
defendants  for  having,  a^  public  officials, 
obeyed  the  law  in  abating  the  nuisance  by 
seizing  and  destroying  the  nets.  Of  course, 
the  plaintiff  had  his  right  of  action  to  deter- 
mine whether  the  nets  were  or  were  not  in 
such  unlawful  use.  We  must  hold  that  the 
plaintiff  has  not  been  deprived  of  his  proper- 
ty without  due  process  of  law." 

No  case  has  been  brought  to  our  attention 
in  which  a  court  haa  construed  a  statute 
which  provides  for  the  seizure^  forfeiture  to 
the  state,  and  sale  of  property  of  the  kind 
involved  in  this  case  which  has  been  used 
in  violation  of  the  game  law^s.  As  a  rule, 
the  statutes  have  declared  nets  and  like  de- 
vices which  can  only  be  used  in  violation  of 
law  to  be  public  nuisances,  and  provided  for 
their  abatement  by  their  destruction  by  pub- 
lic officers.  The  distinction  between  nets, 
which,  under  the  laws  of  the  states  provid- 
ing for  their  destruction,  can  only  be  used 
for  an  unlawful  purpose,  and  firearms, 
which,  under  the  laws  of  this  and  other 
states,  may  be  used  for  many  other  purposes, 
innocent  and  lawful  in  their  nature,  is  clear- 
ly apparent,  and  has  been  recognized  by  our 
legislature  in  the  act  under  consideration. 
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In  S  I,  art.  3,  of  this  act,  the  legislature  of 
this  state  has  provided:  "Every  net,  seine, 
trap,  explosive,  poisonous  or  stupefying  sub- 
stance or  device,  used  or  intended  for  use  in 
taking  or  killing  game  or  fish  in  violation  of 
this  act,  is  hereby  declared  to  be  a  public 
nuisance,  and  may  be  abated  and  summarily 
destroyed  by  any  person ;  and  it  shall  be  the 
duty  of  every  such  officer  authorized  to  en- 
force Uiis  act  to  seize  and  summarily  de- 
stroy the  same,  and  no  prosecution  or  suit 
shall  be  maintained  for  such  destruction: 
Provided,  that  nothing  in  this  division  shall 
be  construed  ...  as  authorizing  the 
seizure  or  destruction  of  fire  arms,  except  as 
hereinafter  provided."  The  provisions  of  this 
section  as  to  nets  and  like  devices  are  sub- 
stantially the  same  as  those  contained  in  the 
game  laws  of  New  York  and  Wisconsin  here- 
tofore referred  to,  and  with  the  conclusions 
of  these  courts  with  reference  to  laws  of  like 
nature  we  have  no  fault  to  find.  But  there 
is  a  broad  distinction  between  this  section 
and  S  3,  under  which  the  plaintiff  in  error 
justifies.  The  legislature  has  not  declared 
a  gun  to  be  a  public  nuisance,  and  has  not 
ordered  its  destruction  as  an  abatement  of 
the  same.  The  seizure  of  the  property  pro- 
vided for  by  this  section  is  evidently  in- 
tended, not  only  to  put  it  out  of  the  power 
of  the  offending  fierson  to  carry  on  the  de- 
struction of  game  by  depriving  him  of  the 
implement  of  destruction,  but  also  to  operate 
as  a  penalty  or  punishment  for  an  unlawful 
act  committed  by  him.  It  is  of  the  nature 
of  a  common-law  forfeiture  of  goods  upon 
conviction  of  a  crime. 

In  Hey  Sing  leok  v.  Anderson,  57  Cal.  251, 
40  Am.  Rep.  115,  it  appeared  that  the  plain- 
tiff had  rented-  certain  boats  «iid  nets  to  a 
Chinese  fisherman,  and  that  the  property 
was  used  in  violation  of  a  statute  of  the 
state  which  provided  that  "all  nets,  seines, 
fishing  tackle,  boats,  or  other  implements 
used  in  catching  or  taking  fish  in  violation 
of  the  provisions  of  this  chapter''  shall  be 
forfeited,  or  may  be  seized  by  a  peace  officer 
of  the  county  or  his  assistant,  and  may  be 
by  him  destroyed  or  sold  at  public  auction, 
upon  notice  posted  in  the  county  for  five 
days.  The  court  held  that  so  much  of  the 
statute  as  authorized  the  property  to  be  sold 
without  judicial  proceedings  was  unconstitu- 
tional and  void.  It  will  be  noticed  that 
boats  were  included  which  were  susceptible 
of  a  lawful  use. 

Varden  v.  Mount,  78  Ky.  86,  39  Am.  Rep. 
208,  was  an  action  in  conversion  to  recover 
the  value  of  certain  hogs.  The  town  or- 
dinace  provided  that  it  was  the  duty  of  the 
town  marshal  to  take  up  the  hogs  running 
at  large  upon  the  streets,  to  advertise  them 
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for  three  days,  and  to  offer  them  at  publie 
sale  to  the  highest  bidder,  and,  after  paying 
the  expenses  thereof,  to  pay  over  to  the 
rightful  owner  the  balance,  if  any.  The 
court  held  "the  right  to  forfeit  .  .  . 
should  not  be  extended  beyond  impounding 
the  hogs.  When  that  is  dcme,  the  necessity 
for  summary  and  preciptate  action  ceases, 
and  judicial  proceedings  looking  to  forfei- 
ture may  then  properly  begin,"  and  that  the 
ordinance  was  unconstitutional. 

Lowry  v.  Rainwater,  70  Mo.  152,  35  Am. 
Rep.  420,  was  an  action  to  recover  the  value 
of  a  dining  table.  The  defendant  pleaded 
that  he  was  a  member  of  the  board  of  police 
commissioners  of  the  city  of  St.  Louis,  and 
that  under  the  statute  it  was  his  duty,  when 
he  had  knowledge  that  there  was  a  prohib- 
ited gaming  table  kept  or  used  in  the  city 
of  St.  Louis,  to  issue  a  warrant  directing 
some  officer  of  the  police  force  to  seize  and 
bring  before  him  such  gaming  table,  and 
made  it  his  duty  to  cause  the  same  to  be 
publicly  destroyed  by  burning  or  otherwise. 
These  provisions  were  held  unconstitutional 
and  void. 

In  Lawton  v.  Steele,  119  N.  Y.  226,  7  L. 
R.  A.  134,  16  Am.  St.  Rep.  813,  23  N.  E. 
878,  the  supreme  court  of  New  York  was  of 
the  opinion  that  it  was  only  because  the  nets 
found  in  the  water  were  a  public  nuisance 
tliat  they  might  be  destroyed,  and  that,  if 
the  destruction  of  the  nets  was  intended  as 
a  penalty,  it  was  unconstitutional;  and  also 
that  nets  not  >ictually  found  in  the  water 
could  npt  be  seized.  "But,"  says  the  court, 
"the  legislature  cannot  go  further.  It  can- 
not decree  the  destruction  or  forfeiture  of 
property,  used  so  as  to  constitute  a  nuisance, 
fis  a  punishment  of  the  wrong,  nor  even,  we 
think,  to  prevent  a  future  illegal  use  of  the 
property,  it  not  being  a  nuisance  per  ee,  and 
appoint  officers  to  execute  its  mandate.  The 
plain  reason  is  that  due  process  of  law  re- 
quires a  hearing  and  trial  before  punish- 
ment, or  before  forfeiture  of  property  can  be 
adjudged  for  the  owner's  misconduct.  Such 
legislation  would  be  a  plain  usurpation  by 
the  legislature  of  judicial  powers;  and,  un- 
der guise  of  exercising  the  power  of  sum- 
mary abatement  of  nuisances,  the  legislature 
cannot  take  into  its  own  hands  the  enforce- 
ment of  the  criminal  or  quasi  criminal  law. 
See  opinion  of  Shaw,  Ch.  J.,  in  Fisher  v. 
McOirr,  1  Gray,  1,  61  Am.  Dec.  381,  and  in 
Broton  v.  Perkitts,  12  Gray,  89."  When  the 
same  case  reached  the  Supreme  Court  of  the 
United  States,  while  the  majority  of  the 
court  held  that  the  law  in  question  was  a 
valid  exercise  of  the  police  power,  Chief  Jus- 
tice Fuller,  with  whom  concurred  Mr.  Jub- 
tice   Brown    and    Mr.    Justice    Field,    filed 
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«  dissenting  opinion,  in  which  he  says: 
"**The  police  power  rests  upon  neoes- 
-sity  and  the  right  of  self  protection; 
but  private  property  cannot  be  arbi- 
trarily invaded  under  the  mere  guise  of  po- 
lice regulation,  nor  forfeited  for  the  alleged 
violation  of  law  by  its  owner,  nor  destroyed 
by  way  of  penalty  inflicted  upon  him,  with- 
•out  opportunity  to  be  heard."  [152  U.  S. 
144,  38  li.  ed.  391,  14  Sup.  Ct.  Rep.  499.] 

In  Sent  ell  v.  New  Orleans  d  C.  R,  Co.  106 
XJ.  S.  698,  41  L.  ed.  1169,  17  Sup.  Ct.  Rep. 
■693,  it  is  said  by  Justice  Brown:  "But,  in 
'determining  what  is  due  process  of  law,  we 
are  bound  to  consider  the  nature  of  the  prop- 
erty, the  necessity  for  its  sacrifice,  and  the 
•extent  to  which  it  has  heretofore  been  re- 
^rded  as  within  the  police  power.  So  far 
as  property  is  inoffensive  or  harmless,  it 
•can  only  be  condemned  or  destroyed  by  legal 
proceedings,  with  due  notice  to  the  owner; 
but,  so  far  as  it  is  dangerous  to  the  safety 
or  health  of  the  community,  due  process  of 
law  may  authorize  its  summary  destruc- 
tion." 

In  Colon  V.  Lisk,  163  N.  Y.  188,  60  Am. 
St,  Rep.  609,  47  N.  E.  302,  a  later  case  than 
Lavoton  v.  Steele,  a  statute  providing  that 
«every  vessel  unlawfully  used  in  interfering 
with  oysters  planted  in  the  waters  of  the 
state  may  be  seized  by  the  game  protectors, 
and  upon  six  dayti'  notice  a  justice  might 
take  evidence,  and,  if  found  to  be  so  en- 
gaged, the  vessel  should  be  ordered  sold,  and 
the  proceeds  paid  to  the  commissioners  of 
fisheries,  game,  and  forestry,  was  held  un- 
•constitutional,  the  court  saying:  "It  is  to 
be  observed,  in  passing,  that  the  use  for 
which  vessels  and  fixtures  may  be  forfeited 
under  this  act  does  not  constitute  a  nui- 
sance, either  at  common  law  or  under  this  or 
any  other  statute.  Nor  is  the  property  it- 
self a  nuisance.  Hence  it  is  obvious  that 
the  validity  of  this  act  cannot  be  main- 
tained upon  the  ground  that  either  the  act 
or  the  property  is  a  public  nuisance,  and, 
•consequently,  that  the  legislature  had  the 
power  to  authorize  its  abatement." 

In  Chicago,  B,  A  p.  R.  Co.  v.  State,  47 
Neb.  549,  41  L.  R.  A.  481,  53  Am.  St.  Rep. 
«57,  66  N.  W.  624,  this  court  held:  The 
legislature  cannot,  imder  the  guise  of  a  po- 
lice regulation,  arbitrarily  invade  private 
property  or  personal  rights;  but  it  must  ap- 
pear to  the  court,  when  such  regulation  is 
'Called  in  question,  that  there  is  a  clear  and 
real  connection  between  the  assumed  purpose 
•of  the  law  and  its  actual  provisions. 

There  is  a  clear  and  marked  distinction 
between  that  species  of  property  which  can 
only  be  used  for  an  illegal  purpose,  and 
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which,  therefore,  may  be  declared  a  nuisance 
and  summarily  abated,  and  that  which  is  in- 
nocent in  its  ordinary  and  proper  use,  and 
which  only  becomes  illegal  when  used  for  an 
imlawful  purpose.  We  know  of  no  principle 
of  law  which  justifies  the  seizure  of  prop- 
erty, innocent  in  itself^  its  forfeiture,  and 
the  transfer  of  the  right  of  property  in  the 
same  from  one  person  to  another  as  a  pun- 
ishment for  crime,  without  the  right  of  a 
hearing  upon  the  guilt  or  innocence  of  the 
person  charged  before  the  forfeiture  takes 
effect.  If  the  property  seized  by  a  game 
keeper  or  warden  were  a  public  nuisance,  such 
as  provided  for  in  §1,  he  had  the  right  under 
the  duties  of  his  office  at  common  law  to 
abate  the  same  without  judicial  process  or 
proceeding;  and  the  great  weight  of  author- 
ity is  to  the  effect  that  such  common-law 
rights  have  not  been  abrogated  or  set  aside 
by  the  provisions  of  the  Constitution ;  but  if 
the  property  is  of  such  a  nature  that,  though 
innocent  in  itself  and  susceptible  of  a  bene- 
ficial use,  it  has  been  perverted  to  an  unlaw- 
ful use,  and  is  subject  to  forfeiture  to  the 
state  as  a  penalty,  no  person  has  a  right  to 
deprive  the  owner  of  his  property  summari- 
ly, without  affording  opportunity  for  a  hear- 
ing and  without  due  process  of  law.  The 
usual  course  of  proceedings  in  such  case  has 
been  either,  as  in  admiralty  and  revenue  pro- 
ceedings, to  seize  the  property,  libel  the  same 
in  a  court  of  competent  jurisdiction,  and 
have  it  condemned  by  that  court,  or,  as  in 
criminal  matters,  to  arrest  the  offender,  and 
to  provide  that  upon  his  conviction  the  for- 
feiture of  the  property  to  which  the  offend- 
er's guilt  has  been  imputed,  and  to  which 
the  penalty  attaches,  should  take  place. 
These  have  been  the  methods  of  procedure 
for  centuries.  No  other  has  been  pointed  out 
to  us  in  the  brief  of  the  plaintiff  in  error. 
We  the  therefore  constrained  to  the  opinion 
that,  in  so  far  as  the  section  under  considf 
eration  provides  for  the  seizure,  forfeiture 
and  transfer  of  title  to  property  without  a 
hearing  upon  the  guilt  or  innocence  of  its 
owner,  it  violates  the  constitutional  provi- 
sions. Whether  or  not  a  forfeiture  can  be 
provided  for  as  a  punishment  for  crime  un- 
der our  Constitution  is  a  question  not  raised 
or  decided  in  this  case. 

We  recommend  that  the  judgment  of  the 
district  court  be  affirmed. 

DuAe  and  Kirkpatiiek,  CC,  concur. 

Per  Cnrlamt 

For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  District  Court 
is  affirmed. 
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*1.  A  Justice  irtao  inaneii  a  -vrarrant  to 
arreat  a  party  for  keeping  a  alot  ma- 
chine as  a  Kaming  table,  and  to  seize  the 
name,  and  who,  on  hearing,  requires  the  ac- 
cused to  give  recognizance  to  appear  before 
the  criminal  or  circuit  court  to  answer  the 
charge,  and  orders  the  constable  to  turn 
over  to  the  clerk  of  such  court  the  slot  ma- 
chine to  abide  Its  order,  is  acting  within  his 
Jurisdiction  ;  and  a  writ  of  prohibition  will 
not  lie  against  him  and  the  constable  to  re- 
strain them  from  executing  such  order,  nor 
against  such  clerk  to  prohibit  his  retaining 
the  machine  until  such  court  act  upon  it. 

2.  Code  1809,  chap.  151,  |  1,  in  an- 
thorlBlnnr  the  aeianre  of  HramlnB  ta- 
ble* or  instruments  covered  by  it,  is  not 
unconstitutional,  as  depriving  a  person  of 
property  without  due  process  of  law. 

8.  When  scamlns  tablea  are  aelaed  un- 
der a  warrant  from  a  Justice  under  Code 
1809.  chap.  151,  %  1,  the  Justice  cannot  order 
them  to  be  burned.  That  can  be  done  only 
upon  conviction  of  their  owner,  upon  the 
charge  of  keeping  them.  In  a  criminal  or  cir- 
cuit court,  and  under  its  order. 

4.  Public  nniaance;  power  to  destroy 
things  constituting  it. 

(March  29,  1904.) 

ERROR  to  the  Circuit  Court  for  Kanawha 
County  to  review  a  judgment  in  favor 
of  defendants  in  a  proceeding  to  obtain  a 
writ  of  prohibition  to  prevent  the  execution 
of  an  order  with  respect  to  the  seizing  of 
slot  machines.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  J.  W.  Kennedy,  Comwell  ft 
Comwell,  John  H.  Holt,  John  Bajiiel, 
and  M.  G.  Sperry  for  plaintitT  in  error. 

Mr.  S.  B.  AtIs,  for  defendants  in  error: 

The  words  "gaming  table"  are  used  in 
the  statute  in  the  sense  of  gaming  device  or 
gaming  implement. 

Estes  V.  ^taie,  10  Tex.  300. 

The  distinctive  feature  in  the  character 
of  the  games  called  A.  B.  C.  and  E.  O.  and 
faro  bank  is  that  the  chances  of  the  game 
are  unequal,  all  other  things  being  equal, 
and  those  unequal  chances  are  in  favor  of 
the  exhibitor  of  the  games  or  tables.  If 
other  games  resemble  those  standard  games 
in  that  distinctive  feature,  they  come  with- 
in the  terms  of  the  gaming  act,  being  gaming 

*]Ipadnote8  by  Brannox,  J. 

Note. — As    to    constitutionality    of    statute 
authorizing  seizure   of   property   used   for   un- 
lawful purpose,  see  the  preceding  case  of  Mc- 
Connell  v.  McKillip. 
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tables  "of  the  same  or  like  kind,"  and 
are  liable  to  the  penalties  denounced  against 
those  standard  games,  whatever  may  be  the 
denomination  of  those  other  games,  and 
whether  played  with  cards,  dice,  or  in  any 
other  manner. 

Com.  V.  Wyatt,  6  Rand.  (Va.)  694;  Huff 
v.  Com.  14  Gratt.  648;  Xuckolls  v.  Com^ 
32  Gratt.  884;  Miller  v.  Utaie,  48  Ala.  122; 
Mims  V.  State,  88  Ga.  458,  14  S.  E.  712; 
Toney  v.  State,  01  Ala.  1;  Wren  v.  StatCr 
70  Ala.  1;  Bihh  v.  State,  83  Ala.  84,  3  So. 
711,  84  Ala.  13,  4  So.  275;  Jeffries  v.  Slate,^ 
61  Ark.  308,  32  S.  W.  1080;  Kolshorn  v. 
State,  97  Ga.  343,  23  S.  E.  829. 

The  "gaming  table"  is  an  instrument  of 
crime,  so  conceived  and  created,  adopted  and 
used  only  for  the  purpose  of  gaming,  in  vio- 
lation of  the  expressed  provision  of  the  stat- 
ute, and,  as  such,  is  confiscated  and  forfeit- 
ed at  the  moment  of  its  seizure,  without 
further  procedure. 

Latcton  v.  Steele,  152  U.  S.  133,  38  L.  ed. 
385,  14  Sup.  Ct.  Rep.  499.  119  N.  Y.  226,. 
7  L.  R.  A.  134,  16  Am.  St.  Rep.  813.  23  N. 
E.  878;  A'eicwan  v.  People,  23  Colo.  300, 
47  Pac.  278. 

At  common  law^,  and  without  statute,  it 
would  be  the  official  duty  of  the  constable,, 
when  he  knows  or  .sees  that  a  criminal  of- 
fense is  being  committed,  without  warrant 
and  upon  view  to  arrest  the  offender,  and  ta 
seize  and  take  into  custody  the  subject  of 
the  crime,  or  the  thing  which  aids  the  of- 
fender in  its  commission,  and  bring  before 
an  examining  magistrate,  there  to  be  pro- 
ceeded against  according  to  law,  not  only 
the  person  arrested,  but  also  the  thing 
seized. 

1  Bishop,  Crim.  Proc.  5  210;  2  Hale,  P. 
C.  90;  1  East,  P.  C.  307;  Crouther'a  Case^ 
Cro.  Eliz.  pt.  2,  p.  654. 

Prohibition  does  not  lie  to  restrain  an  in- 
ferior tribunal  after  its  judgment  has  been 
given   and   fully  executed. 

Haldeman  v.  Davis,  28  W.  Va.  324. 

Where  a -justice  has  jurisdiction  of  the 
subject-matter  in  controversy,  and  does  not 
exceed  its  legitimate  powers,  a  writ  of  pro- 
hibition should  not  be  granted. 

West  V.  Itavcson,  40  W.  Va.  480,  21  S.  E. 
1019. 

The  writ  of  prohibition  does  not  lie  where 
an  inferior  tribunal  has  jurisdiction,  nor 
where  it  is  not  abusing  its  lawful  jurisdic- 
tion, and  only  operates  upon  a  pending 
suit  or  proceeding;  nor  where  defendant 
has  other  available  remedy. 

McConiha  v.  GuthHe,  21  W.  Va.  134; 
liuskirk  V.  Circuit  Judge,  7  W.  Va,  91 ; 
Eastham  v.  Holt,  43  W.  Va.  599,  27  S.  E. 
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883,  31  S.  E.  259;  Ex  jmrte  Ellyson,  20 
Gratt.  24. 

To  warrant  a  court  in  granting  a  writ  of 
prohibition,  it  should  clearly  appear  that 
the  inferior  tribunal  is  actually  proceeding, 
or  is  about  to  proceed,  in  some  matter  over 
which  it  possesses  no  rightful  jurisdiction. 

Hassinger  v.  Holt,  47  W.  Va.  348,  34  S. 
E.  728. 

Brannon,  J.,  delivered  the  opinion  of  the 
court: 

A  justice  of  Kanawha  county  issued  a 
warrant  requiring  the  arrest  of  Gibby 
Woods,  charging  that  he  kept  and  exhibited 
''a  gaming  table,  called  an  A.  B.  C.  table, 
and  E.  O.  table,  and  faro  bank,  and  keno 
table,  and  table  of  like  kind,  under  the 
denomination  of  'slot  machine.' "  The  war- 
rant required  the  constable  to  arrest  Woods, 
and  bring  him  before  the  justice  to  answer 
the  charge,  and  also  to  seize  the  slot  ma- 
chine and  any  money  staked  and  exhibited 
to  allure  persons  to  bet  at  such  table  or 
bank;  and  under  it  the  constable  arrested 
Woods  and  seized  the  slot  machine,  and 
upon  hearing  Woods  was  required  to  give 
bond  for  his  appearance  before  the  criminal 
court  to  answer  the  charge,  and  the  slot 
machine  was  by  the  justice's  order  turned 
over  to  the  clerk  of  the  criminal  court  to 
await  its  action  as  to  the  machine.  Two 
days  after  the  justice's  action  Woods  ob- 
tained frojn  the  circuit  court  a  rule  against 
the  justice,  the  constable,  and  the  clerk  of 
the  criminal  court  to  appear  and  show 
cause  why  a  writ  of  prohibition  should 
not  go  to  prohibit  them  from  proceeding  up- 
on the  said  order  of  the  justice,  "and  com- 
manding them  no  further  to  hold  said  slot 
machine  from  said  petitioner."  Upon  hear- 
ing the  court  discharged  the  rule,  and 
Woods  sued  out  a  writ  of  error  from  this 
court. 

At  once  the  question  thrusts  itself  upon 
us.  Does  prohibition  lie  in  this  case?  No 
one  can  question  that  a  justice  has  jurisdic- 
tion to  issue  a  warrant  to  begin  a  prosecu- 
tion for  keeping  gaming  tables  under  Code 
1899,  chap.  151,  §  1.  Say  that  he  erred  in 
deciding  that  a  slot  machine  is  a  table,  an 
instrument  of  gaming,  under  that  statute. 
It  is  only  an  error  of  judgment  within  the 
pale  of  a  lawful  jurisdiction.  It  is  not  a 
usurpation  of  jurisdiction,  but  mere  errone- 
ous decision  in  a  case  lawfully  before  him. 
The  law  commanded  him  to  consider  and  de- 
cide whether  or  not  keeping  a  slot  machine 
was  an  offense  under  that  statute.  He  did 
only  what  the  law  required  of  him, — he  de- 
cided that  question.  Prohibition  lies  only 
where  there  is  ''usurpation  and  abuse  of 
power,  when  the  inferior  court  ha«  not 
jurisdiction  of  the  subject-matter  in  con- 
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troyersy,  or,  having  such  jurisdiction,  ex- 
ceeds its  legitimate  powers."  Code  1899, 
chap.  110,  §  1;  Haldeman  v.  Davis,  28  W. 
Va.  324;  Wood  County  Court  v.  Boreman, 
34  W.  Va.  362,  12  S.  E.  490.  It  was  argued 
at  the  bar  that  the  Code  just  cited  says 
that  the  writ  liea  as  "matter  of  right."  So 
it  does  in  those  cases  where  it  does  lie,  but 
those  words  do  not  define  the  cases  where  it 
lies,  but  were  inserted  only  to  say  that  in 
cases  proper  for  the  writ  it  should  be  de- 
mandable  of  right,  instead  of  resting  in  the 
discretion  of  the  court  as  before  that  enact- 
ment. For  such  error  in  mere  judgment  the 
law  provides  another  remedy.  West  v.  Raw- 
son,  40  W.  Va.  480,  21  S.^E.  1019.  If  in- 
dicted, the  criminal  court,  then  the  circuit 
court,  then  the  supreme  court, — all  in  the  due 
course  of  law;  and  this  is  another  reason 
against  prohibition.  A  bold  proposition  it  is 
to  say  that,  when  a  justice  sends  out  a  war- 
rant for  a  criminal  act  for  which  the  law 
gives  him  power  to  issue  it,  a  prohibition 
lies,  even  where  the  act  does  not  constitute 
an  offense.  Can  the  question  whether  it  is 
an  offense.be  tested  by  prohibition?  It  i* 
not  a  criminal  writ.  Can  the  usual  crim- 
inal procedure  be  arrested  and  frustrated  by 
this  writ?  Surely  not.  To  so  hold  would 
palsy  the  vigor  of  criminal  process.  Every- 
body would  be  asking  a  prohibition  when  a  . 
warrant  is  sued  out  against  him.  We  de- 
cline to  set  such  a  precedent,  and  decide  the 
merits  without  regard  to  the  question  of  tlie- 
propriety  of  thus  using  the  writ,  and  thus 
be  understood  as  holding  that  prohibition 
can  be  so  used,  even  though  the  parties  con- 
sent, as  we  do  not  think  that  consent  can 
give  the  writ  a  function  not  given  it  by 
law.    See  dissenting  opinion  in  State  ex  rrf 

Morley  v.  Godfrey,  54  W.  Va.  ,  46  S. 

E.  185. 

Another  reason  why  the  writ  does  not  lie^ 
so  far  as  it  seeks  to  restrain  the  action  of 
the  justice,  is  that  he  had  already  acted. 
When  he  sent  Woods  on  to  the  criminal 
court,  he  was  functus  officio.  The  matter 
was  that  instant  in  the  criminal  court. 
"Prohibition  does  not  lie  to  restrain  an  in- 
ferior court  after  the  judgment  has  been 
given  and  fully  executed."  Haldeman  v. 
Davis,  28  W.  Va.  324. 

Next,  as  to  whether  the  writ  can  go  to- 
operate  upon  the  constable  and  clerk.  As  to- 
the  constable:  We  are  to  presume  that  as 
the  justice  made  his  order  on  December  7th, 
and  the  petition  for  prohibition  was  not  pre- 
sented until  December  9th,  the  constable 
had  already  lost  custody  of  the  slot  ma- 
chine. It  does  not  appear  to  the  reverse. 
Where,  after  judgment,  prohibition  is  asked 
to  restrain  its  execution,  as  may,  under  some 
I  circumstances,  be  done,  it  must  appear  that 
execution  has  not  been  done;   but   in  this 
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<»se  it  does  not  so  appear.  Charleston  v. 
Beller,  46  W.  Va.  44,  30  S.  E.  152;  Wilkin- 
son V.  Hoke,  39  W.  Va.  405,  19  S.  E.  620; 
Bodley  v.  Archibald,  33  W.  Va.  229,  10  S. 
E.  392.  And  the  constable  is  not  a  judicial 
•offiqer,  nor  is  the  clerk^  and  prohibition  is 
only  to  judicial  tribunals.  As  to  clerk:  The 
rule  proposes  that  the  writ  shall  command 
him  "no  further  to  hold  said  slot  machine 
from  petitioner;"  that  is,  that  he  sur- 
render it  to  Woods.  It  can  have  no  other 
significance.  It  would  be  worthless  other- 
wise. This  makes  the  writ  an  action  of 
•detinue, — a,  function  which  it  cannot  per- 
form. If  the  order  of  the  justice  were  void 
(as  it  is  not),  or  if  that  feature  touching 
the  machine  were  void,  it  could  be  so  held 
in  an  action  of  detinue,  which  would  be  the 
proper  process.  Prohibition  does  not  lie 
where  other  plain  remedy  exists.  But,  aside 
from  the  last  consideration,  the  statute 
gives  authority  to  seize,  under  the  warrant 
of  the  justice,  a  gaming  table  or  faro  bank, 
and  the  power  to  bum  it,  and  within  this 
would  be  included  the  power  to  hold  it  as 
ovidence  in  furtherance  of  the  prosecution 
originating  with  the  warrant,  and  to  an- 
swer final  judgment  of  its  condemnation. 
Now,  this  seizure  is  thus  under  color  of 
statute  authority  and  jurisdiction;  not 
without  jurisdiction,  not  an  excess  or  abuse 
of  jurisdiction,  but  within  the  very  letter  of 
the  jurisdiction  given  by  the  statute.  The 
arrest,  holding  the  accused  to  answer  in 
court,  and  seizure  of  <the  instrument,  thus 
preventing  its  use  in  gaming  until  trial  and 
judgment,  all  these  are  under  color  and  jus- 
tification of  the  authority  or  jurisdiction 
^ven  by  the  statute.  To  sustain  a  jurisdic- 
tion wide  enough  to  justify,  not  only  the 
issue  of  the  warrant  and  hold  the  accused 
to  answer  an  indictment,  but  also  the  seiz- 
ure of  the  slot  machine,  is  not  to  assert  a 
power  in  the  justice  to  bum  the  machine. 
We  do  not  think  he  has  that  power.  This 
warrant  was  issued  under  a  statute  which 
does  not  give  the  justice  power  to  hear  and 
determine  final  judgment.  His  only  power 
is  to  determine  whether  there  is  probable 
•cause  to  hold  the  party  to  answer  in  the 
trial  court.  We  cannot  cut  his  power  into 
separate  pieces,  and  say  that,  whilst  he  can- 
not try  the  guilt  of  the  accused,  and  im- 
pose punishment,  yet  he  can  pass  judgment 
that  the  machine  be  burned.  We  think  that 
whether  the  machine  shall  be  burned  or  re- 
leased depends  on  whether  the  accused  is 
guilty.  If  not  guilty,  he  is  not  himself  to 
=be  punished,  neither  is  the  machine  to  br 
"burned ;  and,  as  only  the  trial  court  can  de- 
termine his  guilt,  so  only  it  can  con- 
demn the  machine  to  be  burned.  If 
the  party  is  guilty,  destruction  of  the  ma- 
chine follows  the  ascertainment  of  his  guilt. 
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If  acquitted,  judgment  of  restitution  to  him 
of  his  property  follows.  Though  the  thing 
be  plainly  an  instrument  of  gaming  under 
the  statute,  yet,  if  its  owner  be  acquitted  of 
using  it  for  that  purpose,  it  cannot  be  de- 
stroyed, as  it  is  only  instruments  actually 
used  and  kept  for  gaming  that  are  thus  coa- 
demned  to  destruction. 

It  is  argued  that  only  after  trial  by  a 
jury  and  conviction  of  the  accused  can  the 
gaming  table  be  seized.  This  cannot  be  so. 
It  is  designed  to  take  from  the  accused  the 
gaming  instrument,  and  stop  its  use  until 
trial.  It  goes  along  with  the  accused  to 
share  his  fate. 

It  is  argued  that  there  is  no  authcn-ity  to 
turn  over  to  the  court  as  evidence  the  slot 
machine,  and  that  that  part  of  the  justice's 
order  is  an  excess  and  abuse  of  his  powers, 
and  warrants  prohibition,  as  the  statute 
gives  only  power  to  bum.  We  have  just 
said  that  the  statute  does  not  contemplate 
a  burning  by  order  of  the  justice,  and  this 
would  justify  the  commitment  of  the  slot 
machine  to  the  custody  of  the  criminal  court 
to  abide  its  order,  so  that  it  may  have  pos- 
session and  execute  its  judgment  of  burn- 
ing. The  justice  had  jurisdiction  under  the 
statute  to  decide  whether  there  was  proba^ 
ble  cause  to  charge  the  accused.  Surely  that 
cannot  be  doubted.  It  is  plain,  too,  that  he 
had  power  to  retain  the  machine  as  evi- 
dence, and  also  to  answer  judgment  of  con- 
demnation of  it.  The  general  law  justifies, 
not  merely  seizure  of  articles  admissible  as 
evidence,  but  even  search  of  the  person 
charged  in  order  to  get  evidence.  State  ne- 
cessity calls  for  it.  1  Bishop,  Crim.  Proe. 
§210;  Hughes,  Crim.  Proc.  S  3132.  The 
above  considerations,  based  on  only  Code 
1899,  chap.  151,  §  1,  besides  general  law,  to 
show  that  the  justice  had  jurisdiction  to 
seize  and  provide  for  the  retention  of  the 
article,  may  be  strongly  supplemented  by 
Code  1899,  chap.  155,  allowing  warrants  to 
search  premises  to  find  gaming  implements, 
as  it  gives  power  to  the  justice  to  issue 
search  warrants,  and  allow  seizure,  and 
directs  that  the  article  be  safely  kept  by 
direction  of  the  justice  to  be  used  as  evi- 
dence, and  then,  in  some  cases,  burned.  The 
law  thus  plainly  gave  the  justice  jurisdic- 
tion to  do  all  he  did  in  this  case.  Boyd  v. 
United  States,  116  U.  S.  616,  29  L.  ed.  746, 
6  Sup.  Ct.  Rep.  524,  is  a  valuable  case  as  to 
limit  of  right  of  search  where  it  is  illegal, 
or  compels  one  to  furnish  evidence  against 
himself.  Thus  we  see  clearly,  that  the  jus- 
tice had  jurisdiction.  It  is  proposed  to  make 
the  civil  writ  of  prohibition  review  and  re- 
verse his  action  for  supposed  error,  as  if  it 
were  appellate  process.  Prohibition  has 
no  such  office.  Wood  County  Court  v. 
Boreman,  34  W.  Va.  362,  12  a  E.  490.    The 
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•case  of  Biate  ex  rel.  Morley  v.  Godfrey,  54 

W.  Va.  ,  46  S.  E.  185,  does  not  conflict 

with  this  case,  because  the  town  ordinance 
under  which  the  warrant  issued  was  void; 
there  was  no  jurisdiction. 

It  is  said  that  the  statute,  in  authorizing 
the  seizure  and  withholding  of  a  gaming 
table,  is  a  violation  of  the  Constitution,  as 
it  takes  property  without  due  process.  Tliis 
^argument  goes  upon  the  theory,  in  part  at 
least,  that  it  is  the  justice  who  commands 
the  burning  of  the  gaming  table.  It  may  be 
that,  if  such  were  the  construction  of  the 
-statute,  trial  before  the  justice  would  be 
•due  process.  Central  Land  Co,  v.  Laidley, 
159  U.  S.  103,  40  L.  ed.  91,  16  Sup.  Ct.  Rep. 
'80.  But  we  hold  that  it  is  only  the  trial 
•court,  after  conviction,  that  can  order  audi 
'burning,  and  it  cannot  be  intimated  that 
this  is  not  due  process.  It  cannot  be  main- 
tained that  the  clause  of  the  statute  author- 
dzing  the  seizure  and  burning  of  a  gaming 
table  is  unconstitutional.  Mere  gaming  is 
not,  at  common  law,  an  offense,  but  only  by 
-statute ;  but  keeping  a  gaming  house  is  a 
public  nuisance  by  common  law.  14  Am. 
^  Eng.  Enc.  Law,  2d  ed.  p.  666;  1  Wood, 
Nuisances,  S  45.  It  is  law  very  ancient 
that  upon  an  indictment  for  maintaining  a 
public  nuisance  not  only  may  the  offender 
be  punished,  but  the  nuisance  may  be  abated 
as  part  of  the  judgment,  and  the  thing  with 
which  the  nuisance  is  done  mny  be  de- 
stroyed. 1  Am.  &  Eng.  Enc.  Law,  2d  ed. 
p.  78;  2  Wood,  Nuisances,  S  864.  This  is  a 
governmental  power,  existing  under  thai 
vast  power  called  the  "police  power.**  It  is 
coeval  with  government.  Under  it  all  crim- 
inal law  finds  its  warrant.  1  McCIain, 
€rim.  Law,  §  23.  We  cannot  believe  that 
it  was  the  design  of  the  state  Constitution 
or  of  the  14th  Amendment  to  the  national 
Constitution,  in  declaring  that  no  one  shall 
be  deprived  of  property  without  due  process 
•of  law,  to  enervate  and  emasculate  govern- 
ment of  powers  so  essential  and  deeply  root- 
led in  the  social  fabric  long  before  the  adup- 
tion  of  American  Constitutions.  They  effect 
no  repeal  of  such  inherent  common-law 
powers.  Re  Converse,  137  U.  S.  624,  34  L. 
ed.  796,  11  Sup.  Ct.  Rep.  191 ;  State  v.  8pon- 
cugle,  45  W.  Va.  415,  43  L.  R.  A.  727,  32  S. 
£.  283;  25  Am.  &  Eng.  Enc.  Law,  2d  ed.  p. 
146.  So  the  established  law  of  public  nui- 
sance and  remedy  will  warrant  the  seizure 
juid  detention  and  custody  of  the  machine  by 
the  criminal  court  as  evidence,  and  to  exe- 
<nite  its  judgment.  In  fact,  this  confiscation 
of  the  table  is  a  part  of  the  punishment, 
just  as  are  the  fine  and  imprisonment.  Of 
•course,  the  Constitutions  do  not  debar  the 
legislature  from  fixing  punishment.  Bishop, 
Statutory  Crimes,  S  993.  The  old  common 
law  confiscated  the  felon's  property.  That 
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general  forfeiture  of  the  common  law,  as  a 
mere  sequence  of  conviction,  cannot  be  enact- 
ed in  this  state  because  of  our  Bill  of 
Rights  saying,  "No  conviction  shall  «work 
corruption  of  blood  or  forfeiture  of  estate." 
This  abolished  power  to  declare  a  for- 
feiture as  a  legal  consequence  of  con- 
viction; but  it  does  not  inhibit  a  pro- 
vision like  that  in  the  gaming  act, 
forfeiting  the  particular  thing  working 
the  mischief,  the  instrument  of  the  nuisanoe 
or  offense.  The  legislature  may  devest  prop- 
erty in  that  particular  thing.  "Forfeitures 
of  specific  articles  .  .  .  are  a  species  of 
fine,  resting  on  the  same  principles  as  a 
sentence  to  pay  a  sum  of  money.  We  have 
no  general  practice  of  imposing  this  sort 
of  forfeiture,  but  it  is  sometimes  done  under 
the  direction  of  a  statute."  Bishop,  New 
Crim.  Law,  §  944.  The  legislature  may  de- 
termine when  that  which  is  otherwise  prop- 
erty shall  cease  to  be  such  if  kept  against 
law.  It  is  subject  to  police  power.  Train 
V.  Boston  Disinfecting  Co,  144  Mass.  523, 
59  Am.  Rep.  113;  State  v.  LetMs,  134  Ind. 
250,  20  L.  R.  A.  52,  33  N.  E.  1024;  People  v. 
Budd,  117  N.  Y.  1,  5  L.  R.  A.  659,  16  Am. 
St.  Rep.  460,  22  N.  E.  670,  682.  In  Lawton 
V.  Steele,  152  U.  S.  133,  38  L.  ed.  386,  14 
Sup.  Ct.  Rep.  499,  a  state  act  authorizing 
private  individuals  and  certain  officers  to 
destroy  fish  nets  was  held  lawful  exercise 
of  police  power,  and  not  to  deprive  persons 
of  property  without  due  process.  In  some 
states  are  statutes  confiscating  intoxicating 
liquors  kept  for  sale  contrary  to  law,  and 
authorizing  their  seizure.  In  Fisher  v.  Jfo- 
(Jirr,  1  Gniy,  1.  61  Am.  Dec.  381,  it  is  held 
that  "the  legislature  may  declare  possession 
of  certain  property  to  be  unlawful,  where 
such  property  would  be  dangerous,  inju- 
rious, or  noxious,  and  may  be  due  process  of 
law,  by  proceeding  in  rem,  provided  for  the 
abatement  of  the  nuisance,  and  the  punish- 
ment of  the  offender,  by  the  seizure  and  con- 
fiscations of  the  property,  by  the  removal, 
sale,  or  destruction  of  the  noxious  articles." 
The  Supreme  Court  has  held  in  MugJer  v. 
Kansas,  123  U.  S.  623,  31  L.  ed.  205,  8  Sup. 
Ct.  Rep.  273,  that  "the  destruction,  in  the 
exercise  of  the  police  power  of  the  state, 
of  property  used  in  violation  of  law  in  main- 
taining a  public  nuisance,  is  not  a  taking  of 
property  for  public  ustt,  and  does  not  deprive 
the  owner  of  it  without  due  process  of  law." 
It  held  that  the  state  had  constitutional 
power  to  declare  any  place  kept  for  illegal 
manufacture  or  sale  of  liquors  a  public  nui- 
sance, and  abate  it,  and  at  the  same  time 
provide  for  the  trial  of  the  offender.  An 
Iowa  statute  provided  that,  if  the  existence 
of  a  nuisance  is  established  by  trial,  it 
should  be  abated  by  the  judgment  by  seizing 
and  destroying  the  liquor,  and  that  the  fix- 
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tures  and  furniture  used  on  the  premises 
for  manufacture  or  sale  of  liquor  should  be 
removed  and  sold.  It  was  argued  that  the 
seizufe  and  destruction  of  the  liquor  and 
removal  and  sale  of  the  fixtures  was  con- 
trary to  the  14th  Amendment;  that  this 
could  not  be  done  by  legislative  enactment, 
whereas  this  legislation  forfeited  the  prop- 
erty; that  forfeiture  must  he  by  action 
against  the  thing:  and  that  in  a  criminal 
prosecution  the  property  is  not  involved, 
as  is  contended  in  this  cjise,  and"  that  the  de- 
fendant was  entitled  to  his  day  in  court 
upon  the  forfeiture  of  the  property.  The 
court  said — what  we  say — that  property 
cannot  be  forfeited  by  a  legislative  act,  but 
only  by  judgment  of  a  court,  after  notice, 
that  the  statute  did  not  forfeit  property  by 
legislative  enactments,  but,  as  in  many 
other  instances,  authorizes  the  courts,  in 
cases  where  it  has  been  established  on  judi- 
cial investigation  that  the  property  is  such 
or  has  been  so  use<l  as  to  be  a  nuisance,  to 
abate  it  by  destroying  and  selling  the  prop- 
erty. It  said  that  in  actions  wherein  the 
existence  of  the  nuisance  is  established 
imder  the  law  in  question  the  action  is 
against  the  thing, — the  place, — as  well  as 
against  the  person.  In  either  case  the  ques- 
tion is  whether  the  place  was  a  nuisance, 
and,  if  so,  whether  the  person  was  engaged 
in  keeping  it.  The  court  said  that,  as  the 
proceeding  is  against  person  and  thing  both, 
the  person  has  due  notice,  and  his  day  in 


court  to  defend  against  forfeiture,  as  also 
to  defend  himself.  Just  so  in  this  case. 
Craig  v.  Werthmueller,  78  Iowa,  598,  4S 
N.  VV.  606.  Where  one  has  his  day  in  court, 
and  regular  trial,  that  is  due  process.  Cen- 
tral Land  Co.  v.  Laidley,  159  U.  S.  103,  40 
L.  ed.  91,  16  Sup.  Ct.  Rep.  80.  Such  anti- 
liquor  laws  forfeiting  property  have  been 
frequently  sustained.  Black,  Intoxicating 
Liquors,  §  54;  Preston  v.  DreWy  33  Me.  558, 
64  Am.  Dec.  639;  Bishop,  Statutory  Crimes, 
§§  993,  994.  We  conclude  that  the  statute- 
in  question  is  valid  both  aa  to  the  person 
proceeded  against  and  the  implements  used 
for  gaming. 

The  question  whether  a  slot  machine  is 
an  instrument  of  gaming  within  the  mean- 
ing of  Code  1899,  chap.  151,  §  1,  was  fully 
and  ably  argued  orally  and  in  briefs,  and 
this  court  is  as  well  prepared  to  decide  it 
now  as  it  likely  ever  will  be,  though  strictly 
it  is  not  proper  to  decide  it,  as  prohibition 
does  not  lie.  As  it  was  stated  in  argument 
that  indictments  are  pending  in  some  coun- 
ties against  persons  for  keeping  slot  ma- 
chines, and  that  those  using  them  want  to- 
know  whether  they  are  violating  the  law  or 
not,  some  of  the  members  of  the  court  favor 
expressing  our  opinion  upon  it;  but,  some 
members  objecting,  we  do  not  consider  the 
question  in  this  opinion. 

HV  affirm  th^  judgment  discharging  the 
nilc. 
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Alexis   M.   SALLIOTTE,   I'lff.   in    Err,, 

V. 

KING  BRIDGE  COMPANY. 

(58   C.    C.    A.    46G,    122   Fed.    378.) 

].  One  -wUo  contractu  to  conatrnct 
brldice  abutnientii  accordlngr  to  plann 
and  Mpcciflcatlona  already  prepared  for 
one  who  has  taken  the  contract  for  the  con- 
struction of  the  brid}?e  la  an  Independent  con- 
tractor, for  whose  acts  the  employer  Is  not  re- 
sponsible, althoug^h  his  a^rent  exercises  some 


Note. — Ocmral  rule  nt  to  absence  of  liahility  of 
employer  for  torts  of  independent 
ioniractor. 

I.  Scope  of  note.  621. 
II.   General  doctrine  stated,  022. 
III.   Jfistory  of  the  doctrine. 

a.  Bush    V.    Htcinman   considered,   «24. 

b.  Doctrine   that    different   rules   apply 

to  real  and  to  persotMl  property, 
«26. 

c.  Final    rejection    of    doctrine    making 

distinction  between  real  and  per- 
sonal property,  620. 
1)5  L.  R.  A. 


kind  of  f2reneral  supervision  for  the  purpose 
of  seeing  that  the  work  is  done  according  to 
the  contract. 

2.  One  -who  han  coniitrncted  a  brldjre 
nuder  contract  for  another  ta  not 
liable  for  Injnrlen  to  adjolniniir  land 
because  of  the  deflection  of  currents  due  to 
the  work,  where  the  Injury  does  not  occur 
until  after  the  bridge  has  been  surrendered  to 
and  accepted  by  the  owner. 

3.  A  brtdfre  erected  under  lawfvl  au- 
thority' cannot  be  regarded  a«  a  nnl- 
Mance,Bo  as  to  render  those  responsible  for 


III. — continued. 

d.  Effect    of   decision    in    Kandleson   v^ 

Mwray,  630. 

e.  Subsequent  development  of  the  law^ 

631. 
IV.  Rationale  of  the  doctrine,  6;52. 
V.   Extent  of  employer's  duty  trith  respect  to 
the    supervision    and    direction    of    the 
icork,  635. 
VI.  Extent    of    duty    of    employer    to    guard 

against  possible  accidents,  639. 
VI  r.  For  what  torts  of  contractor  the  emplityer 
is  not   bound  to  answer. 
a.  In  general,  641. 
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Its  eonstnictloD  liable  for  injuries  caused  to 
adjoining  land  as  trespassers  or  tort  feasors. 

4.  One  ^lio  contractu  for  the  perform- 
ance of  public  irvork.  the  Incidental 
effect  of  i^'hlch  In  to  injure  private 
property,  is  entitled  to  all  the  exemption 
to  whlcb  the  public  is  entitled  from  liability 
to  private  property  owners  for  the  conse- 
quences of  such  work. 

■S.  A  talcinir,  or  appropriation,  of  prop- 
erty, within  tlie  nieanlnfi:  of  a  con- 
Mtitutional  provision  requiring  the  pay- 
ment for  proi)erty  talcen  for  public  use,  is  not 
effected  by  the  construction  of  bridge  piers  in 
a  navigable  river  and  the  dredging  of  the 
channel  so  as  to  change  the  current  and  cause 
it  to  run  directly  against  the  banlt.  tearing 
and  carrjing  away  portions  of  the  land  of  the 
riparian  owner. 

(April   20,   1903.) 


VII. — continued. 

b.  yefjUgeiK-e  not  productive  of  per- 
manently dangerous  condi- 
tion h. 

1.  IVorfr  on  railways,  643. 

2.  ]\ork  on  buildings,  643. 

3.  Work  on  highways,  644. 

4.  Work  involving  the  handling  of 

henry  articles,  644. 
.">.  Management  of  teams,  644. 
(i.  Management  of  vessels,  644. 

7.  Entertainments    at    public    re- 

sort s,  644. 

8.  Loading  or  unloading  of  ships, 

644. 
?).   masting  operations,  644. 
<?.  yegligence   productive    of   dangerous 
conditions    of    a    more    or 
less    permanent    character. 

1.  In  general,  646. 

2.  Work  on  railways,  646. 

3.  Construction    of    bridges,   em- 

bankments, and  dams,  647. 

4.  Construction  of  telegraph  and 

telephone  lines,  648. 

5.  Laying  of  pipe  lines,  648. 

6.  Construction  of  biiildings,  648. 

7.  Repairing  or  reconstruction  of 

buildings,  649. 

8.  Demolition   of  buildings,  649. 

9.  Work    performed    on    streets 

and   highways,  650. 

10.  irorA;  done  on  premises  adja- 

cent to  streets  and  high- 
ways, and  affecting  the 
safety  thereof,  652. 

11.  Scavenging  work,  653. 

12.  Wffvk  in  harbors,  653. 

13.  Excavation  work,  654. 

14.  Work  involving  the  use  of  fire 

for  the  destruction  of  tim- 
ber, 654. 

15.  Work  in  mines,  654. 

16.  Hauling  of  timber,  654. 

17.  Operation  of  ferries,  654. 

18.  Loading  or  unloading  of  ships, 

654. 
d.  Acts  constituting  a  trespass,  655. 

I.  Scope  of  note. 

This  note  is  one  of  a  series  dealing  with  the 
liability  of  employers  for  the  acts  of  independ- 
-ent  contractors. 

The  rule  relieving  the  employer  from  such 
f.o  L.  R.  A. 


1^"^RK0R  to  the  Circuit  Court  of  the  United 
^  Statos  for  the  Ea.stern  District  of 
Michigan  to  review  a  judgment  in  favor  of 
defendant  in  an  action  brought  to  recover 
damages  for  the  alleged  negligent  or  wrong- 
ful diversion  of  the  currents  of  a  river  to 
the  injury  of  plaintifl*'s  property.    Affirmed. 

Statement  by  Lnrton,  Circuit  Judge: 
This  is  an  action  of  trespa.ss  on  the  cano. 
The  plaintift'  in  error,  who  was  the  plaintiff 
Ix'low,  is  the  owner  of  a  tract  of  land  bound- 
ed on  its  northern  side  by  the  River  Rouge, 
and  on  its  westerly  side  by  a  great  public 
highway,  callcni  the  "l>troit&  Monroe  Road." 
which  road  crosses  the  river  upon  a  public 
bridge  at  the  northwestern  corner  of  the 
plaintiff's. land.    The  River  Rouge  is  a  nav- 


acts  Is.  as  stated  in  subd.  II.,  infra,  limited  to 
collateral  cr  casual  torts  of  the  independent  con- 
tractor, and  does  not  extend  to  injuries  result- 
ing from  the  unlawfulness  of  the  work  Itself, 
or  to  injuries  which  are  a  necessary  conse- 
quence of  executing  the  work  In  the  manner 
provided  for  in  rhe  contract  or  subsequently- 
prescribed  by  the  employer,  or  to  those  which 
are  caused  by  the  violation  of  some  al)8olute. 
nondelegable  duty  which  the  employer  is  bound 
to  discharge,  or  to  those  which  are  due  to  some 
other  specific  act  of  negligence  on  the  part  of 
the  employer  himself.  For  this  reason,  the  sub- 
ject will  be  presented  in  separate  notes,  and 
this  one  Is  limited  to  the  presentation  of  the 
authorities  bearing  on  the  general  rule  relieving 
employers  from  liability  for  the  acts  of  such 
independent  contractors.  Including  the  partic- 
ular torts  or  acts  which  the  courts  have  held  to 
l>e  merely  collateral  or  casual  within  the  mean- 
ing of  such  rule.  The  authorities  holding  the 
employer  liable  on  the  ground  that  one  or  more 
of  the  exceptions  to  the  general  rule  applies, 
will  be  presented  in  separate  notes,  each  of 
which  will  deal  with  one  of  such  exceptions. 

As  will  appear  from  an  examination  of  these 
notes,  there  is,  in  not  a  few  Instances,  a  con- 
flict of  authority  as  to  whether  a  particular 
State  of  facts  and  circumstances  brings  the 
case  within  the  general  rule  relieving  the  em- 
ployer from  liability,  or  causes  it  to  fall  with- 
in one  of  the  exceptions  which  render  the  em- 
ployer liable.  The  authorities  are  arranged  In 
this  note  In  such  a  manner  as  to  facilitate  com- 
parison and  contrast  with  similar  cases.  In 
which  the  courts  have  refused  to  apply  the  gen- 
eral rule,  but  have  applied  one  or  more  of  the 
exceptions  to  the  rule ;  and  which  cases  will  be 
found  in  the  note  discussing  the  exception  ap- 
plied. 

The  notes  dealing  with  these  exceptions  to 
the  general  rule  are  as  follows :  A'o^c  to  Thomas 
V.  Harrington,  post,  — ,  on  Liability  of  employer 
for  acts  of  independent  contractor  where  the 
injury  is  t?ie  direct  result  of  work  contracted 
for;  note  to  .Jacobs  v.  Fuller  &  H.  Co.  post,  —, 
on  Liability  of  employer  for  injuries  caused  by 
the  performance  of  work  by  independent  con- 
tractor, which  is  dangerous  unless  certain  pre- 
cautions are  observed;  note  to  Anderson  v. 
Fleming.  66  L.  R.  A.  — ,  on  Liability  of  em- 
ployer for  acts  of  independent  contractor  where 
injuries  result  from  nonperformance  of  abso- 
lute  duties   of   employer;   note   to    Louisville   & 
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igable  stream  emptying  into  the  Detroit 
river,  and  wholly  within  the  state  of  Mich- 
igan. The  declaration  avers  that  in  1896 
the  defendant,  the  King  Bridge  Company, 
contracted  to  construct  a  new  iron  bridge, 
with  stone  abutments  and  piers,  to  take  the 
place  of  an  old  bridge;  the  contract  being 
with  the  townships  of  Springwells  and 
Ecorse,  and  with  an  electric  railway  com- 
pany which  was  operating  an  electric  road 
along  and  upon  the  said  Detroit  &  Monroe 
road.  It  is  then  averred  that  it  was  the  duty 
of  the  said  contractor  ''so  to  conduct  him- 
self, and  so  to  execute  the  said  work,  as  not 
to  injure  in  any  manner  the  premises  afore- 
said of  the  said  plaintiff;  yet  the  said  de- 
fendant, in  utter  disregard  of  its  duty  in  the 
premises,  and  to  save  the  expense  of  hauling 


N.  R.  Co.  V.  Low,  66  L.  R.  A.  — ,  on  Liability 
of  employer  for  injuries  occurring  in  perform- 
ance of  icork  hy  independent  contractor  where 
employer's  own  act  is  a  proximate  cause  of  the 
injury. 

The  authorities  as  to  who  are  independent 
contractors  are  presented  in  note  to  Rich- 
moud  V.  Sitterding,  65  L.  R.  A.  445,  on  Persons 
deemed  to  be  independent  contractors  witJiin 
meaning  of  rule  relieving  employer  from  lia- 
bilify. 

IT.  General  doctrine  stated. 

It  Is  here  proposed  to  discuss  the  effect,  and 
denne  the  limits,  of  a  doctrine  which,  accord- 
ing to  the  standpoint  from  which  It  Is  consid- 
ered, may  be  stated  generally  in  one  or  other  of 
these  three  forms : 

(1)  Where  the  Injury  complained  of  resulted 
from  the  tortious  conduct  of  an  Independent 
contractor,  the  rule  which  Is  embodied  in  the 
maxim.  Qui  facit  per  alium  facit  per  sc.  Is  not 
applicable.  See  Quarman  v.  Burnett  (1840)  6 
Mees.  &  W.  509,  0  L.  J.  Exch.  N.  S.  808,  4  Jur. 
969,  per  Parke,  B;  WIswall  v.  Brlnson  (1849) 
32  N.  C.  (10  Tred.  L.)  554. 

Similar  statements  are  also  made  with  re- 
gard to  the  Inapplicability,  under  such  circum- 
stances, of  the  maxim.  Respondeat  superior. 

(2)  A  person  who  employs  an  independent 
contractor  to  perform  a  specific  piece  of  work 
Is  not  liable  for  injuries  caused  by  any  merely 
collateral  or  casual  torts  which  he  may  commit 
while  the  work  is  In  progress. 

(3)  An  employer  is  not  liable  for  an  injury 
resulting  from  the  performance  of  work  deputed 
by  him  to  an  Independent  contractor,  unless 
that  work  was  positively  unlawful  In  itself,  or 
the  Injury  was  a  necessary  consequence  of  exe- 
cuting the  work  in  the  manner  provided  for  In 
the  contract,  or  subsequently  prescribed  by  the 
employer,  or  was  caused  by  the  violation  of 
some  absolute,  nondelegable  duty  which  the  em- 
ployer was  bound,  at  his  peril,  to  discharge,  or 
was  due  to  some  other  specific  act  of  negligence 
on  the  part  of  the  employer  himself. 

"The  only  principle  upon  which  one  man  can 
be  made  liable  for  the  wrongful  acts  of  another 
is.  that  such  a  relation  exists  between  them  that 
the  former,  whether  he  be  called  principal  or 
master,  is  bound  to  control  the  conduct  of  the 
latter,  whether  he  be  agent  or  servant  The 
maxim  of  the  law  Is  Respondeat  superior.  It  is 
«5  L.  K.  A. 


dirt  from  a  distance,  did,  by  a  dredge,  dig* 
up  a  large  amount  of  dirt  next  to  the  Ecorae 
abutment  of  said  bridge,  thereby  tearing^ 
away  the  natural  channel  bank  of  the  said 
River  Rouge,  and  widening  the  same  at  that 
place  to  a  great  width,  to  wit,  30  feet;  and 
by  reason  of  the  large  amount  of  dirt 
taken  from  the  said  river  at  the  said  place,, 
the  cutting  away  of  the  channel  bank  as* 
aforesaid,  and  of  the  placing  of  a  turntable 
in  the  center  of  the  said  river,  the  said  de- 
fendant, in  utter  disregard  of  the  property^ 
rights  of  the  said  plaintiff,  changed  the- 
course  of  current  of  the  said  River  Rouge, 
and  caused  the  same  to  run  directly  against 
the  aforesaid  property  of  the  said  plaintiff, 
thereby  tearing  and  carrying  away  a  large- 
part  of  the  frontage  of  the  said  plain  tiff 'a 


only  applicable  In  cases  where  the  party  sought 
to  be  charged  stands  in  the  relation  of  superior 
to  the  person  whose  wrongful  act  Is  the  ground* 
of  complaint."  Blackwell  v.  Wiswall  (1855) 
24  Barb.  355.  Similar  phraseology  is  found  In 
Stephens  v.  Thurso  Police  Comrs.  (1876)  3  Sc. 
Sese.  Cas.  4th  series,  542 ;  Bibb  v.  Norfolk  &  W. 
R.  Co.  (1891)  87  Va.  711,  14  S.  E.  163;  Cincin- 
nati V.  Stone  (1855)  5  Ohio  St.  38;  Du  Pratt 
v.  Lick  (1869)  38  Cal.  691;  Hllsdorf  v.  St. 
Lo'.iis  (1860)  45  Mo.  94,  100  Am.  Dec.  352 ;  De- 
ford  V.  State  (1868)  30  Md.  179. 

"The  general  principle  to  be  extracted  froB» 
them  [i.  c,  the  authorities]  is  that  a  person,, 
either  natural  or  artificial,  is  not  liable  for  the 
acts  or  negligence  of  another,  unless  the  relation 
of  master  and  servant  or  principal  and  agent 
exists  between  them  ;  that  when  an  Injury  i» 
done  by  a  party  exercising  an  independent  em> 
ployment,  the  party  employing  him  Is  not  re> 
sponsible  to  the  person  injured."  Painter  v.. 
Pittsburgh  (1863)  46  Pa.  213. 

"It  seems  to  be  settled  law  that  where  one 
person  lets  a  contract  to  another  to  do  a  partic- 
ular work,  reserving  to  himself  no  control  over 
the  manner  in  which  the  work  shall  be  per- 
formed, except  that  It  shall  conform  to  a  par- 
ticular standard  when  completed,  he  is  not  lia- 
ble for  any  Injury  which  may  occur  to  others  by 
reason  of  any  negligence  of  the  person  to  whom 
the  contract  Is  let."  Vlucennes  Water  Supply 
Co.  V.  White  (1890)  124  Ind.  376,  24  N.  B.  747. 

"No  one  can  be  made  liable  for  an  act  or 
breach  of  duty,  unless  it  be  traceable  to  hlmseir 
or  his  servant  or  servants  in  the  course  of  his. 
or  their  employment.  Consequently,  tf  an  in- 
pendent  contractor  is  employed  to  do  a  lawfuf 
act,  and  In  the  course  of  the  work  he  or  hi» 
servants  commit  some  casual  act  of  wrong  or^ 
negligence,  the  employer  Is  not  answerable.'*' 
Pickard  v.  Smith  (1861)  10  C.  B.  N.  S.  470,  4 
L.  T.  N.  S.  470. 

For  other  statements  of  a  similar  tenor,  see- 
infra,  VII.  a. 

The  various  qualifying  elements  mentioned  lit 
the  third  form  of  the  statement  of  the  doctrine 
are  not  all  referred  to  In  any  single  Jndlclal 
enouncement  of  the  doctrine,  but,  as  each  or 
them  embodies  the  effect  of  certain  distinct 
groups  of  cases  which  will  be  reviewed  In  subse- 
quent notes,  they  are  here  collected  In  the  same- 
statement,  for  the  purpose  of  showing  the  full 
extent  of  the  limitations  to  which  the  doctrinft- 
Is  subject.     The  following  paragraphs  will  i 
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land  upon  the  said  River  Rouge,  and  doing 
great  damage  to  his  property,  etc.,  all  to 
the  damage  of  the  said  plaintiff  $5,000/' 
The  defendant  pleaded  the  general  issue, 
and  gave  notice  of  certain  defenses  which  it 
would  make  under  that  issue, — among  oth- 
ers, that  it  would  show  that  it  had  only 
been  a  contractor  with  the  townships  named 
above  and  the  electric  railway  to  construct  a 
bridge  according  to  plans  furnished  by  said 
townships,  and  which  said  plans  and  speci- 
fications had  been  approved  by  the  proper 
Federal  authority, — the  River  Rouge  being 
a  navigable  stream, — ^and  that  any  dredging 
done  had  been  by  the  requirement  of  said 
Federal  authority  for  the  purpose  of  main- 
taining the  navigability  of  said  river.  At 
the  close  of  all  of  the  evidence,  the  court  in- 
structed the  jury  to  find  for  the  defendant. 


Argued  before  Lurton,  Day,  and  Severens, 
Circuit  Judges. 

Messrs.  Charlei  C.  Stewart  and  Moore 
ft  Moore,  with  Mr.  George  William 
Moore,  for  plaintiff  in  error: 

The  rights  of  the  parties  herein  are  to  be 
determined  by  the  laws  of  Michigan  as  con- 
strued by  the  supreme  court  of  that  state* 

Buoher  v.  Cheshire  R.  Co.  125  U.  S.  555,. 
31  L.  ed.  796,  8  Sup.  Ct.  Rep.  974 ;  Detroit 
V.  Oshorne,  Uo  U.  S.  492,  34  L.  ed.  260,  10 
Sup.  a.  Rep.  1012. 

The  state  of  Michigan  has  the  sole  power 
to  authorize  a  bridge  to  be  built  over  a 
navigable  stream. 

Oilman  v.  Philadelphia,  3  Wall.  713,  IB 
L.  ed.  96;  Chicago  v.  MoCHnn,  51  111.  266,. 
2  Am.  Rep.  295 ;  Webber  v.  Pere  Marquette 
Boom  Co.  62  Mich.  626,  30  N.  W.  469. 


as  sufficient  Illustrations  of  the  language  used 
by  courts  and  text  writers. 

In  a  leading  case  Cockbum»  Ch.  J.,  refers  to 
the  general  rule»  "that  when  a  person  employs 
a  contractor  to  do  a  work,  lawful  in  Itself,  and 
involving  no  injurious  consequences  to  others, 
and  damage  arises  to  another  party  from  the 
negligence  of  the  contractor  or  his  servants,  the 
contractor,  and  not  the  employer,  is  liable." 
Bower  v.  Peate  (1876)  L.  R.  1  Q.  B.  Dlv.  321. 

"It  Is  now  settled  in  that  country  [i.  c, 
England]  that  defendants,  not  personally  inter- 
fering or  giving  directions  respecting  the  prog- 
ress of  a  work,  but  contracting  with  a  third 
person  to  do  it,  are  not  responsible  for  a  wrong- 
ful act  done,  or  negligence  in  the  performance 
of  the  contract,  if  the  act  agreed  to  be  done  is 
legal."  Painter  v.  Pittsburgh  (1863)  46  Pa. 
213;  Edmundson  v.  Pittsburgh,  M.  &  Y.  R.  Co. 
(1885)  111  Pa.  316,  2  Atl.  404. 

The  doctrine  as  to  the  nonliability  of  an  em- 
ployer for  the  acts  of  an  independent  contractor 
"has  regard  to  cases  where  the  contract  is  en- 
tirely lawful,  and  where  the  owner  of  the  prop- 
erty upon  which  the  contract  is  to  be  executed 
can  lawfully  commit  Its  performance  to  others." 
Allen  V.  Wlllard  (1868)  57  Pa.  874. 

"Where  work  which  docs  not  necessarily  cre- 
ate a  nuisance,  but  is  in  itself  harmless  and  law- 
ful when  carefully  conducted,  is  let  by  an  em- 
ployer who  merely  prescribes  the  end,  to  an- 
other who  undertakes  to  accomplish  the  end  pre- 
scribed,  by  means  which  he  is  to  employ  at  his 
discretion,  the  latter  is,  in  respect  to  the  means 
employed,  the  master.  If,  during  the  progress 
of  the  work,  a  third  persou  sustains  Injury  by 
the  negligent  use  of  the  means  employed  and 
controlled  by  the  contractor,  the  employer  is 
not  answerable."  Wabash,  St.  L.  &  P.  R.  Co.  v. 
Farver  (1887)  111  Ind.  195,  60  Am.  Rep.  696, 
12  N.  B.  206. 

"When  a  contractor  takes  entire  control  of 
a  work,  the  employer  having  no  right  of  super- 
vision or  interference,  the  employer,  if  he  is  not 
negligent  in  his  selection,  is  not  liable  to  third 
parties  for  the  contractor's  want  of  care  in  the 
performance  of  it."  Lancaster  Ave.  Improv. 
Co.  V.  Rhoads  (1887)  116  Pa.  377,  2  Am.  St. 
Rep.  608,  9  Atl.  852. 

"If  damage  result  from  the  manner  in  which 
a  contractor  chooses  to  execute  a  perfectly  valid 
contract  without  the  proprietors*  interference  or 
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direction,  the  latter  [such  proprietor]  is  not  re- 
sponsible." Davie  V.  Levy  (1887)  39  La.  Ann. 
551,  4  Am.  St.  Rep.  225,  2  So.  895. 

"It  is  well  settled  that  where  the  Independent 
contractor  and  the  contractee  contract  for  the 
performance  of  work  that  Is  lawful  in  Itself,  and 
the  work  Is  performed  in  an  unlawful  manner, 
either  by  the  wrongful  or  negligent  execution 
of  the  work,  and  resulting  in  injury  to  others,, 
the  contractee  is  not  liable  in  damages  to  such 
persons  for  the  injury."  James  v.  McMinimy 
(1892)  93  Ky.  471,  40  Am.  St.  Rep.  200,  20  S. 
W.  435. 

"The  great  weight  of  the  modem  decisions' 
upon  this  question  establishes  the  rule  that 
where  the  relation  of  independent  contractor 
exists  as  to  the  use  of  real  property,  and  the 
party  employed  Is  skilled  in  the  performance  of 
the  duty  he  undertakes,  and  the  thing  directed 
to  be  done  is  not  in  itself  a  nuisance,  or  will  not 
necessarily  result  in  a  nuisance,  the  injury  re- 
sulting, not  from  the  fact  that  the  work  i» 
done,  but  from  the  negligent  manner  of  doing 
it  by  the  contractor  or  his  servants,  the  owner 
cannot  be  made  to  respond  in  damages."  Rob- 
inson V.  Webb  (1875)  11  Bush,  464. 

"If  the  work  to  be  done  is  committed  to  a 
contractor  to  be  done  In  his  own  way,  and  1» 
one  from  which,  if  properly  done,  no  injurioua 
consequences  to  third  persons  can  arise,  theik 
the  contractor  is  liable  for  the  negligent  per- 
formance of  the  work."  Bailey  v.  Troy  &  B.  R. 
Co.  (1883)  57  Vt.  252,  52  Am.  Rep.  129. 
.4(Thc  employer  is  not  liable,  either  for  the 
fault,  or  for  the  negligence,  of  the  independent 
contractor,  unless  he  expressly  directed  the- 
wrongful  or  improper  act."  Lord  Gilford,  In 
Stephens  v.  Thurso  Police  Comrs.  (1876)  3  Sc. 
Sess.  Cas.  4th  series,  535. 

Where  parties  enter  into  a  contract  which 
is  In  Itself  lawful,  and  the  contractor,  in  car- 
rying on  his  work,  does  anything  injurious  to> 
another,  he,  alone,  is  responsible.  Woodhlll  v. 
Great  Western  R.  Co.  (1855)  4  U.  C.  C.  P.  449. 

"The  general  rule  is,  that  one  who  has  con- 
tracted with  a  competent  and  fit  person,  exer- 
cising an  independent  employment,  to  do  a  piece- 
of  work,  not  In  itself  unlawful  or  attended  with 
danger  to  others,  according  to  the  contractor's- 
own  methods,  and  without  his  being  subject  to- 
control,  except  as  to  the  results  of  his  work, 
will  not  be  answerable  for  the  wrongs  of  suclb 
contractor,  his  subcontractors,  or  his  servants,. 
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The  power  is  conferred  by  the  state  Con- 
stitution and  laws  upon  the  board  of  super- 
visors of  the  several  counties  to  authorize, 
but  not  to  erect,  bridges. 

Larkin  v.  Saginaic  County,  11  Mich.  88, 
82  Am.  Dec.  G3. 

The  abutting  property  owner  owns  to  the 
center  of  the  river  and  of  the  highway. 

Lorman  v.  Benson,  8  Mich.  18,  77  Am.  Dec. 
435;  Fletcher  v.  Thunder  Bay  River  Boom 
Co.  51  Mich.  277,  IG  X.  W.  645;  Webber  v. 
Pere  Marquette  Boom  Co.  62  Mich.  626,  30 
N.  W.  469;  Butler  v.  Grand  Rapids  d  /.  R. 
Co.  85  Mich.  246,  24  Am.  St.  Rep.  84,  48  N. 
W.  569,  159  U.  S.  87,  40  L.  ed.  85,  15  Sup. 
Ct.  Rep.  991;  Richardson  v.  Prentiss,  48 
Mich.  88,  11  N.  W.  819;  Turner  v.  Holland, 
65  Mich.  453,  33  X.  W.  283 ;  Clark  v.  Dasso, 
34  Mich.  86;  Cole  v.  Wells,  49  Mich.  450,  13 


N.  W.  813;  Maa^well  v.  Bay  City  Bridge  Co. 
41  Mich.  466,  2  X.  W.  639;  Rice  v.  Ruddi- 
man,  10  Mich.  125;  People* s  Ice  Co.  v.  The 
Excelsior,  44  Mich.  229,  38  Am.  Rep.  246, 
6  N.  W.  636;  Hall  v.  Alford,  114  Mich.  165, 
38  L.  R.  A.  205,  72  N.  W.  137. 

As  neither  of  these  townships  was  re- 
quired to  build  and  maintain  the  bridge, 
they  did  not  have  the  power. 

Larkin  v.  Saginaw  County,  11  Mich.  88, 
82  Am.  Dec.  63. 

No  authority  to  build  the  bridge  is  .shown ; 
therefore  under  the  laws  of  Michigan  it 
was  a  public  nuisance.  Even  if  it  was  con- 
structed by  lawful  authority,  still  it  was 
a  private  nuisance,  and  the  builders  were 
liable  for  the  damages  caused  to  the  plain- 
tiff. 

Pennoyer  v.  Saginaw,  8  Mich.  534:   Ash- 


commltted  lu  the  prosecution  of  such  work."  1 
Thomp.  Neg.  Ist  ed.  if  22.  p.  899,  2d  ed.  g  621, 
Cited  with  approval  In  several  cases,  e.  g.. 
Fink  V.  Missouri  Furnace  Co.  (1884)  82  Mo. 
276.  283,  52  Am.  Rep.  376. 

Under  the  plea  of  the  general  Issue  alone, 
there  Is  no  error  In  charging  to  the  effect  that, 
"where  one  has  a  lawful  work  to  do,  and  em- 
ploys another,  who  has  an  independent  business 
of  his  own  including  work  of  that  class,  to  do 
It,  and  where  the  employer  does  not  himself  ex- 
ercise any  direction  as  to  how  It  stiall  be  done, 
he  is  not  responsible  for  any  wrongs  that  the 
employee  may  commit  In  the  course  of  the 
work.*'  Harrison  v.  Kiser  (1887)  79  Ga.  588. 
4  S.  K.  320. 

It  will  be  observed  that  the  torts  which  are 
covered  by  the  descriptive  epithets  "collateral" 
and  "casual,'*  as  used  In  the  second  form  of 
statement,  arc  identical  with  those  which  fall 
outside  the  scope  of  the  exceptive  clauses  In  the 
third. 

The  doctrine  thus  enunciated  is  a  protection 
to  a  principal  contractor  in  any  case  where  the 
sole  cause  of  the  Injury  complained  of  was  the 
negligent  or  otherwise  wrongful  act  of  a  sub- 
contractor. Kapson  v.  Cubitt  (1842)  9  Mees. 
&  W.  710,  Car.  &  M.  64.  11  L.  .T.  Exch.  N.  S. 
271,  6  Jur.  606:  Overton  v.  Freeman  (1852)  11 
C.  B.  867,  3  Car.  &  K.  .•>2,  21  L.  J.  C.  P.  N.  S. 
52,  16  Jur.  6."> :  Pearson  v.  Cox  (1877)  L.  R.  2 
C.  P.  DIv!  369.  36  L.  T.  N.  S.  405;  Wray  v. 
Kvans  (1876)  80  Pa.  102:  Slater  v.  Mersereau 
(1876)  64  N.  Y.  138;  Powell  v.  Virginia  Constr. 
Co.  (1890)  88  Tenn.  602.  17  Am.  St.  Uep.  92."». 
13  S.  W.  391  ;  Schutte  v.  United  Electric  Co. 
(1902)    68  N.  J.    L.  43.">.   53  Atl.  204. 

.1  fortiori  the  employer  of  the  principal  con- 
tractor Is  not  liable  for  the  torts  of  a  subcon- 
tractor. M'liCan  V.  Russell  (1850)  12  Sc.  Sesa. 
Cas.  2d  series,  887  :  Cuff  v.  Newark  &  N.  Y.  R. 
Co.  (1870)  35  X.  J.  L.  17,  10  Am.  Rep.  205: 
Aldritt  V.  Olllette-Ilerzog  Mfg.  Co.  (1902)  85 
Minn.  206,  88  N.  W.  741 ;  St.  Louis,  A.  &  T.  R. 
Co.  V.  Knott  (1801)  54  Ark.  424,  16  S.  W.  9; 
Moore  v.  Sanborne  (1853)  2  Mich.  519,  5:J  Am. 
Dec.   209. 

In  one  of  the  Americnu  states  the  common- 
law  doctrine  has  been  formally  adopted  in  leg- 
islative enactments. 

"The  employer  generally  is  not  responsible  for 
torts  committed  by  his  employee  when  the  latter 
exercises  an  independent  business,  and  in  it  is 
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not  subject  to  the  immediate  direction  and  con- 
trol of  the  employer."     Ga.  Code  1895,  §  3818. 

In  another  the  construction  placed  upon  a 
provision  of  a  less  explicit  character  has  been 
determined  by  the  assumed  existence  of  that 
doctrine. 

Article  2320  of  the  Revised  Code  of  Louisiana 
runs  as  follows :  "Masters  and  employers  are 
answerable  for  the  damage  occasioned  by  their 
servants  and  overseers,  in  the  exercise  of  the 
functions  in  which  they  are  employed  ;  .  .  . 
responsibility  only  attaches  when  the  masters 
or  employers,  teachers,  and  artisans  might  have 
prevented  the  act  which  caused  the  damage, 
and  have  not  done  it."  This  provision  was 
held  not  to  be  applicable  to  a  case  in  which  the 
injury  resulted  from  the  manner  In  which  an  in- 
dependent contractor  employed  by  the  defendant 
had  performed  work  over  which  the  defendant 
himself  had  no  supervisory  control,  (iallagher 
V.  Southwestern  Exposition  Asso.  (1876)  28 
La.  Ann.  943. 

III.  Hint  org  of  the  doctrine. 

a.  Bush    V.    Steinman   considered. 

The  doctrine  now  under  discussion  Is  one  of 
comparatively  recent  growth.  An  examination 
of  the  language  used  by  the  Judges,  the  au- 
thorities cited,  and  the  arguments  relied  upon 
by  the  defendant's  counsel,  in  the  earliest  of 
the  reported  cases  on  the  subject,  which  was 
decided  towards  the  close  of  the  eighteenth  cen- 
tury, will  make  It  apparent  that  at  that  date 
the  responsibility  of  an  employer  for  the  torts 
of  a  contractor  was  deemed  to  be  the  same  In 
kind  and  degree  as  his  responsibility  for  the 
torts  of  a  servant  or  an  agent. 

In  Bush  V.  Steinman  (1799)  1  Ros.  &  P.  404. 
the  facts  upon  which  recovery  was  allowed  were 
these :  A,  having  a  house '  by  the  roadside, 
contracted  with  li  to  repair  it  for  a  stipulated 
sum  ;  B  contracted  with  C  to  do  the  work ;  and 
C  with  I)  to  furnish  the  materials.  The  serv- 
ant of  D  brought  a  quantity  of  lime  to  the 
house,  and  placed  it  in  the  road,  the  result  be- 
ing that  the  plaintiff's  carriage  was  overturned. 
The  contention  of  defendant's  counsel  was  that 
the  liability  of  the  principal  to  answer  for  bis 
agents  Is  founded  on  the  superintendence  which 
he  is  supposed  to  have  over  them  (1  Rl.  (^om. 
431),  and  that  It  was  not  in  the  power  of  the 
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ley  V.  P07't  Huron,  35  Mich.  296,  24  Am. 
Rep.  562;  Maxwell  v.  Bay  City  Bridge  Co. 
46  Mich.  278,  9  N.  W.'410;  Defer  v.  Detroit, 
«7  Mich.  346,  34  N.  W.  680;  Rice  v.  Flint, 
<37  Mich.  401,  34  N.  W.  719;  Seaman  v.  Mar- 
shall, 116  Mich.  327,  74  N.  W.  484;  Ferris 
V.  Board  of  Education,  122  Mich.  315,  81 
N.  W.  98;  Morley  v.  Buchanan,  124  Mich. 
128,  82  N.  W.  802;  Merritt  Twp.  v.  Harp, 
131  Mich.  174,  91  N.  W.  156;  St.  Louis  v. 
Myers,  113  U.  S.  566,  28  L.  ed.  1131,  5  Sup. 
Ct.  Rep.  640;  Pumpelly  v.  Oreen  Bay  d  M. 
Canal  Co.'  13  Wall.  166,  20  L.  ed.  557; 
Fletcher  v.  Auburn  d  8.  R.  Co.  25  Wend. 
462 ;  Robinson  v.  lilew  York  &  E.  R.  Co.  27 
Barb.  512 ;  Broum  v.  Cayuga  d  8.  R.  Co.  12 
N.  Y.  486:  Hartshorn  v.  Chaddock,  135  N. 
Y.  116,  17  L.  R.  A.  426,  31  N.  E.  997; 
Armendaiz  v.  Siillman,  67  Tex.  458,  3  S.  W. 


678;  Goodrich  v.  Georgia,  R.  d  Bkg.  Co.  115 
Ga.  340,  41  S.  E.  659;  Ferris  v.  Wellborny 
64  Miss.  29,  8  So.  165;  Weiss  v.  Oregon 
Iron  d  Steel  Co.  13  Or.  496,  11  Pac.  255; 
Perry  v.  Worcester,  6  Gray,  544,  66  Am. 
Dec.  431;  Angell,  Watercourses,  §  388; 
Lewis,  Em.  Dom.  8  61;  Cooley,  Const.  Lim. 
pp.  543,  544;  Wood,  Railway  Law,  9  216, 
p.  620. 

Messrs.  Brennan,  Donnelly,  &  Van 
De  Mark  and  Henry  I«.  Lyster,  for  de- 
fendant in  error: 

The  Congress  has  the  power  to  make  al- 
terations in  navigable  rivers  for  the  im- 
provement of  navigation. 

U.  S.  Const,  art.  1,  §  8,  1[  3;  Gibbons  v. 
Ogden,  9  Wheat.  1,  196,  6  L.  ed.  23,  70; 
Gilman  v.  Philadelphia,  3  Wall.  713,  18  L. 
ed.  96;  South  Carolina  v.  Georgia,  93  U.  S. 


defendant  to  control  the  agent  by  whose  act  the 
Injury  was  caused.  Eyre,  Ch.  J.,  after  stating 
that  all  the  Judges  were  of  opinion  that  the  ac- 
tion could  be  maintained,  remarked :  "I  find 
great  difficulty  in  stating  with  accuracy  the 
grounds  on  which  it  is  to  be  supported.  The 
relation  between  master  and  servant,  as  com- 
monly exemplified  in  actions  brought  against  the 
master.  Is  not  sufficient;  and  the  general  prop- 
osition that  a  person  shall  be  answerable  for 
any  injury  which  arises  in  carrying  into  execu- 
tion that  which  he  has  employed  another  to  do 
«eem8  to  be  too  large."  Hut  he  considered  that 
the  defendant  might  be  charged  with  liability 
on  the  authority  of  three  cases, — Stone  v.  Cart- 
wright,  6  T.  R.  411,  3  Revised  Rep.  220,  and 
Lonsdale  v.  Littledale  (1793)  2  H.  Bl.  267,  269, 
and  one  which  had  not  been  reported,  but  which 
BuIIer,  J.,  recollected. 

With  regard  to  the  first  of  these  cases.  It  is 
to  be  observed  that  the  injury  was  caused  by  the 
acts  of  the  defendant's  servants,  a  circumstance 
which,  if  the  law  had  been  then  definitely  set- 
tled in  its  present  form,  would  clearly  have  ren- 
dered it  Inapplicable  as  a  precedent. 

In  the  second  case  the  negligent  persons  were 
the  Immediate  servants  of  the  defendant,  as 
'  they  were  hired  by  his  steward  or  foreman. 
Its  effect  and  rationale  were  stated  by  the 
learned  chief  Justice  as  follows :  "Lord  Lons- 
dale's colliery  was  worked  in  such  a  manner  by 
his  agents  and  servants  (or  possibly  by  his  con- 
tractors, for  that  would  have  made  no  differ- 
ence) that  an  Injury  was  done  to  the  plaintiff's 
house,  and  his  lordship  was  held  responsible. 
Why?  Because  the  injury  was  done  in  the 
course  of  his  working  the  colliery ;  whether  he 
worked  it  by  agents,  by  servants,  or  by  con- 
tractors, still  it  was  his  work ;  and,  though  an- 
other person  might  have  contracted  with  him 
for  the  management  of  the  whole  concern  with- 
out his  interference,  yet,  the  work  being  car- 
ried on  for  his  benefit,  and  on  his  property,  all 
the  persons  employed  must  have  been  consid- 
ered as  his  agents  and  servants  notwithstand- 
ing any  such  arrangement :  and  he  must  have 
been  responsible  to  all  the  world,  on  the  prin- 
ciple of  8ic  utere  tuo  ut  alienum  non  loedaa. 
Lord  Lonsdale  having  empowered  the  contractor 
to  appoint  such  persons  under  him  as  he  should 
think  fit,  the  persons  appointed  would,  in  con- 
templation of  law,  have  been  the  agents  and 
-servants  of  Lord  Fionsdale.  .  .  .  The  prln- 
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ciple  of  this  case,  therefore,  seems  to  afford  a 
ground  which  may  be  satisfactory  for  the  pres- 
ent action,  though  I  do  not  say  that  it  Is  exactly 
in  point."  Such  language  would,  it  Is  clear, 
not  be  used  by  any  modern  Judge. 

The  ruling  In  the  third  case  dealt  merely  with 
the  liability  of  a  master  for  the  acts  of  a  person 
employed  by  his  servant,  and  was  Irrelevant  as 
an  authority,  if  its  applicability  be  tested  with 
reference  to  the  law  as  it  now  stands. 

The  length  to  which  the  chief  Justice  was  pre- 
pared to  go  is  further  Indicated  by  a  subse- 
quent passage  in  his  opinion,  in  which  it  was 
held  that  the  owner  of  a  house,  who  was  re- 
building or  repairing  It,  would  be  equally  liable 
for  the  nuisance  created  by  carrying  a  hoarding 
so  far  out  as  to  encroach  on  the  street,  whether 
the  work  was  done  by  his  own  servants  or  by  a 
contractor.  The  actual  position  of  the  court  is 
equally  apparent  in  the  remarks  made  by  the 
other  judges.  Heath,  J.,  said :  **I  found  my 
opinion  on  this  single  point,  viz.,  that  all  the 
subcontracting  parties  were  in  the  employ  of 
the  defendant.  It  has  been  strongly  argued 
that  the  defendant  is  not  liable,  because  his  lia- 
bility can  be  founded  m  nothing  but  the  mere  re- 
lation of  master  and  servant ;  but  no  authority 
has  been  cited  to  support  that  proposition. 
Whatever  may  be  the  doctrine  of  the  civil  law, 
It  is  perfectly  clear  that  our  law  carries  such 
liability  much  further.  Thus,  a  factor  Is  not  a 
servant ;  but,  being  employed  and  trusted  by  the 
merchant,  the  latter,  according  to  the  case  in 
Salkeld,  is  responsible  for  his  acts.'*  Rooke,  J., 
said :  "He  who  has  work  going  on  for  his 
benefit,  and  on  his  own  premises,  must  be  civilly 
answered  for  the  acts  of  those  whom  he  em- 
ploys. According  to  the  principle  of  the  case  in 
Michael  v.  Aleatree,  2  Lev.  172,  it  shall  be  in- 
tended by  the  court  that  he  has  a  control  over 
all  those  persons  who  work  on  his  premises,  and 
he  shall  not  be  allowed  to  discharge  himself 
from  that  intendment  of  law  by  any  act  or  con- 
tract of  his  own.  He  ought  to  reserve  such 
control,  and,  if  he  deprive  himself  of  it,  the  law 
will  not  permit  him  to  take  advantage  of  that 
circumstance  in  order  to  screen  himself  from 
an  action.  .  .  .  The  person  from  whom  the 
whole  authority  is  originally  derived,  is  the  per- 
son who  ought  to  be  answerable,  and  great  in- 
convenience would  follow  if  it  were  otherwise." 

The  Infiuence  of  this  decision  Is  distinctly 
40 
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4,  23  L.  ed.  782;  Scranton  v.  WheeleVy  170 
U.  S.  141,  45  L.  ed.  126,  21  Sup.  a.  Rep. 
48. 

This  bridge  having  been  built  according 
to  plans  approved  by  the  Secretary  of  War 
in  the  interest  of  navigation,  there  is  no 
liability  on  account  of  any  damage  done  to 
riparian  owners  by  reason  of  its  construc- 
tion, and  any  damage  suffered  on  account 
thereof  is  damnum  absque  injuria. 

Soranton  v.  Wheeler,  170  U.  S.  141,  45  L. 
ed.  126,  21  Sup.  Ct.  Rep.  48. 

Defendant  was  not  a  trespasser,  and  any 
damage  suffered  by  plaintiff  is  damnum 
absque  injuria. 

In  the  absence  of  evidence  to  the  contrary, 
a  bridge  across  a  navigable  stream  will  be 
presumed  to  have  been  constructed  by  law- 
ful authority. 

traceable  in  the  foilowinK  nisi  prlus  rulings 
made  a  few  years  afterwards : 

In  Sly  V.  Edglcy  (1806)  6  Esp.  6,  the  plain- 
tiff was  allowed  to  recover  for  an  injury  re- 
ceived through  falling  into  a  sewer  opened  by  a 
bricklayer  whom  he  had  employed  Jointly  with 
others.  One  of  the  points  taken  by  defendant's 
counsel  was  that  the  bricklayer  was  not  the 
servant  of  the  defendant,  for  whose  acts  ho 
might  be  made  responsible;  that,  as  he  was  em- 
ployed to  do  a  certain  work,  and  the  mode  of 
doing  it,  which  had  caused  the  injury,  was  en- 
tirely his  own  act,  he  only  should  be  liable.  Ac- 
cording to  the  report.  Lord  Ellenborough  dis- 
posed of  this  contention  by  the  remark :  "It 
was  the  rule  of  respondeat  superior,  what  the 
bricklayer  did  was  by  the  defendant's  direc- 
tion.    He  had  employed  the  bricklayer." 

In  Matthews  v.  West  London  Waterworks  Co. 
(1813)  3  Campb.  403,  where  a  verdict  was  ob- 
tained against  a  waterworks  company  for  an  in- 
Jury  resulting  to  the  plaintiff  from  the  negli- 
gence of  men  emploj-ed  by  certain  pipe  layersi 
with  whom  the  company  had  contracted  for  thp 
laying  down  of  certain  water  pipes  In  a  public 
street,  Lord  Ellenborough  said  he  had  "no 
doubt"  as  to  the  defendant's  liability.  The  pre- 
cise rationale  of  this  ruling,  however,  is  not  very 
clearly  apparent.  The  report  is  short  and  un- 
satisfactory, and  the  particular  circumstances 
are  not  detailed.  See  the  comments  of  Maule. 
J.,  in  Overton  v.  Freeman  (18o2)  11  C.  B.  867. 
3  Car.  &  K.  52.  21  L.  J.  C.  P.  N.  S.  52,  10 
Jur.  65. 

b.  Doctrine   that   different  rules   apply   to   real 
and  to  personal  property. 

It  was  not  until  1826  that  the  points  in- 
volved in  Bush  V.  Steinman  (1799)  1  Bos.  &  P. 
404,  weie  again  discussed  by  a  court  of  review. 
In  that  year  the  Judges  of  the  King's  bench  were 
equally  divided  ns  to  the  propriety  of  a  non- 
suit which  had  been  directed  by  Abbott,  Ch.  J., 
in  an  action  brought  to  recover  damages  for  an 
injury  caused  by  the  negligent  driving  of  a 
coachman,  who  had  been  sent  with  a  pair  of 
horses  which  the  defendant  had  hired  from  a 
Job  master  to  draw  his  carriage.  laugher  v. 
Pomter  (1826)  5  Barn.  &  C.  547.  8  Dowl.  &  R. 
550.  4  L.  J.  K.  B.  309.  As  the  case  was  one  of 
exceptional  importance,  and  a  difference  of 
views  developed  itself  among  the  Judges  of  the 
<5  L.  R.  A. 


yelson  V.  Cheboyga/n  Slack-Water  Na/c^ 
Co.  44  Mich.  7,  38  Am.  Rep.  222,  5  N.  W. 
998 ;  Pratt  v.  Brown,  106  Mich.  628,  64  N. 
VV.  583. 

The  control  of  navigable  rivers  within  the 
borders  of  a  state  is  in  the  state  until  Con- 
gress chooses  to  act. 

Willson  V.  Black  Bird  Creek  Marsh  Co.  2 
Pot.  246,  7  L.  ed.  412. 

The  rule  laid  down  in  Scranton  v. 
Wlieeler,  179  U.  S.  141,  45  L.  ed.  126,  21 
Sup.  Ct.  Rep.  48,  must  govern  the  case  now 
before  this  court. 

There  is  a  distinction  between  injury  to 
property  by  a  direct  taking  of  the  property 
and  a  consequential  injury  to  the  property. 

Northern  Transp.  Co.  v.  Chicago,  99  U.  S- 
635,  25  L.  ed.  336;  Mills  v.  United  States, 
12  L.  R.  A.  673,  46  Fed.  748. 


King's  bench  when  the  motion  for  a  new  trial 
was  argued,  it  was  ordered  that  the  question 
submitted  should  be  discussed  before  the  whole 
body  of  the  Judges  of  the  common-law  courts. 
The  opinions  finally  delivered  in  the  KIng*» 
bench,  therefore,  represent  the  results  of  an  un- 
usually exhaustive  and  searching  examlnatioD 
of  principles  and  authorities.  It  should  bo  ob- 
served that  two  separate  and  distinct  quest Ion» 
were  suggested  by  the  evidence,  vis.:  (1) 
Whether  the  effect  of  a  contract  of  employment 
was  to  render  the  employer  liable  for  the  tort* 
of  the  person  employed,  irrespective  of  whether 
the  latter  was  a  servant  or  a  contractor,  and 
(2)  whether,  supposing  that  no  such  general  lia- 
bility could  be  predicated,  the  coachman  might 
not  be  regarded  as  the  special  servant  pro  tein- 
pore  of  the  defendant,  as  long  as  he  was  driving 
the  carriage.  Confining  our  attention  to  the- 
former  question,  with  which,  alone,  we  are  now 
concerned,  we  find  that  Ilolroyd  and  Bayley,  JJ.. 
were  of  opinion  that  the  nonsuit  was  erroneous,, 
their  reliance  being  placed  upon  Bush  v.  Stein- 
man. which  was  considered  to  have  established 
the  geueral  propositions,  that  "responsibility  is 
not  confined  to  the  Immediate  master  of  the  per- 
son who  committed  the  injury,  and  that  the  ac- 
tion may  be  brought  against  the  person  from, 
whom  the  authority  flows  to  do  the  act,  in  the 
negligent  execution  of  which  the  injury  hafr 
arisen."  It  should  lie  noted  that,  in  the  case- 
cited,  the  liability  of  the  hirer  of  a  Job  carriage 
for  the  negligence  of  the  coachman  who  is  sent 
with  it  was  talceo  for  granted  by  Heath,  J.,  la 
his  opinion. 

The  opposite  view  was  supported  by  Abbott^ 
Ch.  J.,  and  Littledale,  J.  The  former  Judge  con- 
sidered that.  If  the  defendant  should  be  de 
Glared  responsible  simply  on  the  ground  of  his- 
having  had  the  temporary  use  and  benefit  of  the 
horses,  it  would  follow  that  the  hirer  of  a  hack- 
ney carriage  would  be  answerable  for  the  neg- 
ligence of  the  coachman,  and  the  hirer  of  a 
wherry  on  a  river  would  be  answerable  for  the 
conduct  of  a  wherryman.  A  doctrine  which  led 
to  consequences  by  which  "the  common  sense  of 
mankind  would  be  shocked"  could  not  be  sound. 
Littledale,  J.,  referring  to  Bush  v.  Steinman 
and  the  decisions  based  upon  it,  said :  "Sup- 
posing the  cases  to  be  rightly  decided,  there  is. 
this  material  distinction,  that  there  the  injury 
was  done  nptm  or  near  and  in  respect  of  the 
property  of  the  defendants,  of  which  they  were 
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If  damage  has  ensued  to  riparian  owners 
on  account  of  the  erection  of  a  swing  bridge 
and  the  placing  of  a  center  pier  in  the  river, 
the  townships  and  railway  company,  as  well 
as  dcfenda^nt,  have  the  complete  protection 
of  the  United  States  government  against 
any  claim  for  such  damage. 

Oilman  v.  Philadelphia,  3  Wall.  713,  18 
L.  ed.  96 ;  South  Carolina  v.  Georgia,  93  U. 
S.  4,  23  L.  ed.  782 ;  Soranton  v.  Wheeler,  179 
U.  S.  141,  45  L.  ed.  126,  21  Sup.  Ct.  Rep. 
48;  Mobile  County  v.  Kimball,  102  U.  S. 
691,  26  L.  ed.  238;  Stockton  v.  Baltimore 
d  N,  Y,  R.  Co.  1  Inters.  Com.  Rep.  411,  32 
Fed.  9;  Slingerland  v.  International  Con- 
tracting Co.  169  N.  Y.  60,  66  L.  R.  A.  494, 
61  N.  E.  995. 

Defendant  cannot  be  held  liable  for  dam- 
age done  by  an  independent  contractor. 


Casement  v.  Brown,  148  U.  S.  615,  37  L. 
ed.  682,  13  Sup.  Ct.  Rep.  672;  Boswell  v. 
Laird,  8  Cal.  469,  68  Am.  Dec.  345 ;  Uppvng- 
ton  v.  Sew  York,  165  N.  Y.  222,  53  L.  R.  A. 
650,  69  N.  E.  91 ;  Carter  v.  Berlin  Mills  Co. 
58  N.  H.  62,  42  Am.  Rep.  572;  Slingerland 
V.  East  Jersey  Water  Co.  68  N.  J.  411,  33 
Atl.  843. 

The  acceptance  of  the  bridge  relieves  de- 
fendant from  any  liability  to  third  parties. 

1  Thomp.  Neg.  U  686,  687 :  First  Presby. 
Congregation  v.  Smith,  163  Pa.  561,  26  L. 
R.  A.  504,  43  Am.  St.  Rep.  808,  30  Atl. 
279 ;  Curtin  v.  Somerset,  140  Pa.  70,  12  L. 
R.  A.  322,  23  Am.  St.  Rep.  220,  21  Atl.  244; 
Fitzmaurice  v.  Fabian,  147  Pa.  199,  23  Atl. 
444;  Albany  v.  Cunliff,  2  N.  Y.  165;  Blunt 
V.  Aikin,  15  Wend.  522,  30  Am.  Dec.  72; 
Boswell  V.  Laird,  8  Cal.  469,  68  Am.  Dec. 


in  possession  at  the  time.  And  the  rule  of 
law  may  be  that  In  all  cases  where  a  man  is  in 
possession  of  fixed  property  he  mast  take  care 
that  his  property  is  so  used  and  managed  that 
other  persons  are  not  injured,  and  that,  whether 
his  property  be  manaf?ed  by  his  own  immediate 
servants  or  by  contractors  or  their  servants. 
The  injuries  done  upon  land  or  baildings  are  in 
the  nature  of  nuisances,  for  which  the  occupier 
ought  to  be  chargeable  when  occasioned  by  any 
acts  of  persons  whom  he  brings  upon  the  prem- 
ises. The  use  of  the  premises  is  confined  by  the 
law  to  himself,  and  be  should  take  care  not  to 
bring  persons  there  who  do  any  mischief  to 
others.  ...  It  may  be  said  that  the  de- 
fendant in  the  present  case  was  owner  of  the 
carriage,  and  that,  therefore,  the  principles  of 
these  latter  cases  apply ;  but,  admitting  these 
cases,  the  same  principle  does  not  apply  to 
personal,  movable  chattels  as  to  the  perma- 
nent use  and  enjoyment  of  land  or  houses. 
Houses  and  land  come  under  the  fixed  use  and 
enjoyment  of  a  man.  for  his  regular  occupation 
and  enjoyment  in  life ;  the  law  compels  him  to 
take  care  that  no  persons  come  about  his  prem- 
ises who  occasion  injury  to  others.  The  use  of 
a  personal  chattel  is  merely  a  temporary  thing, 
the  enjoyment  of  which  is,  in  many  cases, 
trusted  to  the  care  and  direction  of  persons  ex- 
ercising public  employments,  and  the  mere  pos- 
session of  that,  where  the  care  and  direction  of 
it  is  intrusted  to  such  persons,  who  exercise  pub- 
lic employments,  and.  in  virtue  of  that,  furnish 
and  provide  the  means  of  using  it.  Is  not  suffi- 
cient to  render  the  owner  liable.  Movable  prop- 
erty is  sent  out  into  the  world  by  the  owner  to 
be  conducted  by  other  persons ;  the  common  in- 
tercourse of  mankind  does  not  make  a  man  or 
his  own  servants  always  accompany  his  own 
property ;  he  must  in  many  cases  confide  the 
care  of  it  to  others  who  are  not  his  own  serv- 
ants but  whose  employment  it  is  to  attend  to 
it." 

The  extract  given  from  the  opinion  of  Little- 
dale,  J.,  shows  that  even  the  Judges  who  at  this 
period  rejected  the  broad  and  unequallfled  prin- 
ciple enounced  in  Bush  v.  Steinman  were  still  In- 
clined to  accept  the  decision  as  binding  with 
respect  to  Injuries  resulting  from  the  perform- 
ance of  work  on  or  near  the  employer's  prem- 
ises. This  doctrine,  that  an  employer's  liabil- 
ity is  measured  by  different  standards,  accord- 
ing as  the  negligence  complained  of  was  commit- 
65  L.  R.  A. 


ted  in  reference  to  real  or  personal  property, 
was  applied  or  recognized  in  several  later  cases, 
English  as  well  as  American. 

In  Quarman  v.  Burnett  (1840)  6  Mees.  &  W. 
499,  9  L.  J.  Exch.  N.  S.  308,  4  Jur.  969,  in  which 
the  defendant  was  held  not  liable  upon  evidence 
which  was  virtually  Identical  with  that  pre- 
sented in  Laugher  v.  Pointer  (1826)  5  Bam.  & 
C.  547,  8  Dowl.  &  R.  S.'iO,  4  L.  J.  K.  B.  300, 
Parke,  B.,  incorporated  in  the  Judgment  which 
he  delivered  for  the  whole  court  the  essential 
portion  of  the  extract  quoted,  supra,  from  the 
opmlon  of  Littledale,  J.,  and  declared  that  the 
reasons  given  by  him  for  making  a  dlstincti  n 
between  the  tw^o  classes  of  cases  were  satlsfnc- 
tory.  - 

Two  years  afterwards,  in  Rapson  v.  Cubitt 
(1842)  9  Mees.  &  W.  709,  Car.  &  M.  64,  11  L. 
J.  Exch.  N.  S.  271,  6  Jur.  606,  the  same  Jud:;e 
again  expressed  his  approval  of  the  same  doc- 
trine, saying :  "If  a  roan  has  anything  to  he 
done  on  his  own  premises,  he  must  take  care  to 
injure  no  man  in  the  mode  of  conducting  the 
work.'*  In  view  of  the  later  English  cases,  it  Is 
somewhat  curious  that  this  dictum  should  have 
recently  been  referred  to  without  any  exprcssi  n 
of  disapproval  by  Smith,  L.  J.,  in  Hardaker  v. 
Idle  Dlst.  Council  [1896]  1  Q.  B.  3.35,  65  L.  .7. 
Q.  B.  N.  S.  303,  74  L.  T.  N.  S.  69,  44  Week.  Rv\). 
323,  60  J.  P.  196. 

In  Button  v.  Amesbury  Nat.  Bank  (1902)  isi 
Mass.  154,  63  N.  B.  405,  Lathrop,  .T..  made  the 
following  remark :  "Until  the  case  of  Ililliard 
V.  RichardBon  (IS.'So)  3  <Gray.  349,  63  Am.  Dec. 
748,  was  decided,  our  decisions  were  In  a  som<*- 
what  anomalous  state.  Compare  Sproul  v.  Hem- 
mlngway  (1833)  14  Pick.  1,  5,  2'>  Am.  Dpc. 
.350,  with  Stone  v.  Codman  (1834)  15  Pick. 
297." 

In  the  former  of  these  cases  the  owner  of  a 
vessel  which  was  being  towed  was  held  not  to 
l)e  liable  for  a  collision  caused  by  the  negligence 
of  the  crew  of  a  tugboat.  Such  a  decision  Is  In 
harmony  with  the  modem  rule,  but  the  court 
cites  Bush  V.  Steinman  with  approval,  remark- 
ing that  "it  was  decided  principally  on  the 
ground  that  the  owner  of  real  estate  must  be 
taken  to  be  the  employer  of  all  those  who  are 
engaged  in  making  repairs  for  him ;  and  that, 
having  the  power  to  control  and  regulate  the  use 
of  his  own  estate,  he  Is  bound  to  do  It  In  such  a 
manner  that  others  may  not  be  injured  by  the 
mode  in  which  it  is  used."     It  Is  to  be  observed, 


628 


United  States  Circuit  Court  of  Appeals. 


Apb., 


345;  nyams  v.  Webster,  L.  R.  4  Q.  B.  138, 
38  L.  J.  Q.  B.  N.  S.  21,  17  Week.  Rep.  232 ; 
Winierhottom  v.  Wright,  10  Mees.  &  W. 
109,  11  L.  J.  Exch.  N.  S.  415. 

No  action  will  lie  against  the  tow'nships 
for  an  injury  resulting  from  the  lawful  ex- 
ercise of  their  legislative  authority. 

Coming  v.  Saginaw,  116  Mich.  74,  40  L. 
R.  A.  526,  74  N.  W.  307 ;  2  Dill.  Mun.  Corp. 
4th  ed.  1[  963;  yicholson  v.  Detroit,  129 
Mich.  246,  56  L.  R.  A.  601,  88  N.  W.  695; 
Leoni  Tup.  v.  Taylor,  20  Mich.  148;  High- 
way Comrs.  V.  Martin,  4  Mich.  557,  69  Am. 
Dec.  333;  Larkin  v.  Saginaw  County,  11 
Mich.  88,  82  Am.  Dec.  OS;  Gibson  v.  United 
States,  166  U.  S.  270,  41  L.  ed.  996,  17  Sup. 
Ct.  Rep.  578;  Smith  v.  Washington,  20 
How.  135,  16  L.  ed.  858. 


moreover,  that  the  court  did  not  regard  the  con- 
tract for  the  towlug  as  one  of  employment,  but 
one  which  created  relations  similar  to  those 
which  exist  between  a  freighter  and  the  crew 
of  a  general  ship,  or  between  a  passenger  and 
the  crew  of  a  packet.  The  defendants  therefore 
were  not  regarded  as  "independent  contractors" 
in  the  restricted  sense  in  which  that  phrase  is 
ordinarily  used. 

In  Stone  V.  Codman  the  plaintiff  was  allowed 
to  recover  damages  for  an  injury  to  his  goods 
caused  by  water  which  escaped  from  a  drain 
which  was  being  dug  from  the  defendant's  house 
to  a  common  sewer  by  a  mason  who  procured 
the  materials  and  hired  the  laborers,  charging 
a  compensation  for  his  services  and  disburse 
ments.  The  decision  was  expressly  upon  the 
ground  that  the  relation  of  master  and  servant 
existed  l)etween  the  defendant  and  the  mason, 
—a  conclusion  which,  according  to  the  opinion 
in  Uilllard  v.  Uichardson  (1855)  3  Gray,  340.  63 
Am.  Doc.  743,  was  deduced  in  a  great  measure 
fi-om  the  fact  that  there  was  no  contract,  writ- 
ten or  oral,  by  which  the  work  was  to  be  done 
for  a  specific  price,  or  as  a  job.  Compare  cases 
cited  in  subd.  XI.  b,  of  note  to  Richmond  v.  Sit- 
terding.  ante,  445,  on  Persona  deemed  to  he  in- 
dependent contractors .  withiti  tneaning  of  rule 
relieving  employer  from  liabilitp. 

In  liowell  V.  Boston  &  L.  R.  Corp.  (1839)  23 
Pick.  24.  34  Am.  Dec.  33,  the  defendant  was  held 
liable  for  the  damages  which  the  plaintifT  mu- 
nicipality had  been  compelled  to  pay  to  a  trav- 
eler who,  as  a  result  of  the  negligence  of  a  con- 
tractor's workmen  in  omitting  to  replace  the 
barriers  which  the  plaintlfTs  agents  had  set  up 
on  each  side  of  a  cutting  which  had  been  opened 
through  a  highway,  in  the  course  of  grading  the 
defendant's  roadbed,  had  driven  into  the  exca- 
vation and  suffered  serious  injuries.  The  court 
again  exprrssed  Its  approval  of  the  decision  in 
Bush  V.  Hteinman,  and  took  the  broad  ground 
that,  as  the  work  was  done  for  the  benefit  of  the 
company,  under  its  authority,  and  by  its  direc- 
tion, It  was  to  be  regarded  as  the  principal,  and 
that  it  was  immaterial  whether  the  work  was 
done  under  contract  for  a  stipulated  sum  or  by 
workmen  employed  directly  by  the  company  at 
daily  wages.  This  case  was  explained  in  Ilil- 
liard  v.  Richardson  (18.''>r»)  3  Gray,  340,  63  Am. 
Dec.  743.  as  being  sustainable  on  the  following 
grounds :  That  the  corporation,  being  In- 
trusted by  the  legislature  with  the  execution  of 
a  public  work  such  as  the  building  of  the  rail- 
f.5  I*  R.  A. 


Lnrtoii,  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

1.  The  present  structure  took  the  place  of 
an  old  bridge.  It  is  not  averred  that  the 
bridge  was  constructed  without  authority  or 
unlawfully,  and  there  was  no  evidence 
offered  tending  to  show  that  the  two  town- 
ships were  without  authority  in  replacing 
the  old  by  the  new  bridge,  or  exceeded  their 
authority  in  contracting  for  the  construc- 
tion of  the  particular  bridge  here  in  ques- 
tion. Under  the  law  of  Michigan,  the  county 
board  of  supervisors  had  the  power  to  de- 
termine when  and  where  navigable  streams 
may  be  crossed  by  bridges;  and,  in  the  ab- 
sence of  any  averment  or  evidence  to  the 
contrary,  we  must  assume  that  this  bridge 
was    lawfully    constructed,    the    townships 

way  in  question,  was  bound,  when  the  work  was 
in  progress,  to  protect  the  public  against  dan- 
ger ;  that  it  could  not  escape  this  responsibility 
by  a  delegation  of  its  power  to  others ;  that  the 
work  was  done  on  land  appropriated  to  the  pur- 
pose of  the  railway,  and  under  the  authority  of 
the  corporation,  vested  in  them  by  law  for  the 
purpose ;  that  the  barriers,  the  omission  to  re- 
place which  was  the  occasion  of  the  accident, 
were  put  up  and  maintained  by  a  servant  of  the 
corporation,  and  by  their  express  orders ;  that 
that  servant  had  the  care  and  supervision  of 
them  ;  and  that  the  accident  occurred  through 
the  negligence  of  a  servant  of  the  railroad  cor- 
poration, acting  under  its  express  orders.  The 
fact  that  Bush  v.  Steinman  was  expressly  ap- 
proved is  disposed  of  with  the  passing  remark 
that  the  decision  of  the  case  before  the  court 
did  nrt  involve  the  correctness  of  the  rule  in 
the  case  cited.  The  explanation  thus  given  of 
the  rationale  of  Lowell  v.  Boston  &  L.  R.  Corp. 
may  be  adequate  to  aflTord  a  Justification  for  the 
actual  decision  on  the  special  grounds  enu- 
merated. But  It  will  be  apparent  to  everyone 
who  peruses  p.  31  of  the  report  in  23  Pick.,  p. 
36  of  the  report  in  34  Am.  Dec,  that  the  court 
did  not  rely  upon  those  special  grounds,  but 
upon  the  broad  rule  embodied  in  the  English 
case. 

From  a  consideration  of  the  language  used  in 
these  earlier  Massachusetts  decisions.  It  is  ap- 
parent that  the  labored  attempt  which  was 
made  in  Hllliard  v.  Richardson  to  defend  them 
merely  adds  one  more  to  the  long  list  of  In- 
stances in  which  the  courts  have  taken  pains 
to  demonstrate  that  the  actual  rulings  In  cases 
based  upon  discarded  doctrines  were,  upon  the 
evidence,  reconcilable  with  the  doctrines  after- 
wards adopted. 

lu  Stone  V.  Cheshire  R.  Corp,  (1849)  10  N.  II. 
427,  51  Am.  Dec.  102.  a  person  injured  by  a 
rock  which  was  thrown  out  by  a  blast  set  off 
by  a  contractor  who  was  building  a  portion  of 
a  railroad  was  held  entitled  to  recover  on  the 
ground  that,  where  a  man  is  in  possession  of 
fixed  property,  he  must  take  care  that  his  prop- 
erty is  so  used  and  managed  that  other  persons 
are  not  injured,  and  that  whether  his  property 
l)e  managed  by  his  own  immediate  servants  or 
by  contractors  or  their  servants.  This  case  is 
virtually  overruled  in  Wright  v.  Holbrook 
(1872)  52  N.  H.  120.  13  Am.  Rep.  12,  where, 
however.  It  was  suggested  that  It  might  stand 
upon  the  same  principle  as  r^well  v.  Boston  & 
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having  obtained  the  consent  of  the  proper 
authority,  yehon  v.  Cheboygan  Slack- 
Water  Nav.  Co.  44  Mich.  7,  38  Am.  Rep. 
222,  5  N.  W.  998;  Pratt  v.  Brown,  106 
Mich.  628,  633,  64  N.  W.  683.  So  far  as 
the  consent  and  approval  of  the  United 
States  were  essential,  they  were  obtained; 
the  plans  and  specifications  of  the  bridge 
having  been  submitted  to,  and  approved  by, 
the  Secretary  of  War.  26  Stat,  at  L.  454, 
chap.  907   (Act  September  19,  1890,  §  7). 

2.  So  far  as  the  plaintiff's  declaration  pro- 
ceeded upon  the  ground  of  either  unskil ful- 
ness or  negligence  in  the  construction  of  the 
bridge,  or  its  abutments  and  pier,  there  was 
no  substantial  evidence  upon  which  a  ver- 
dict might  have  been  returned  against  the 
King  Bridge  Company.     The  plans  for  the 


L.  R.  Corp.  (1830)  23  Pick.  24,  34  Am.  Dec.  33, 
as  that  decision  is  explained  Id  Ililliard  v.  Rich- 
ardson (1855)  3  Gray,  349,  63  Am.  Dec.  743. 
It  is  to  be  observed  that  In  this  later  New 
Hampshire  case  the  court  did  not  go  to  the 
len^h  of  categorically  rejecting  the  doctrine 
that  the  owner  of  land  Is  liable  for  acts  which 
a  contractor  does  upon  that  land  for  his  benefit. 

In  VViswall  v.  Brlnson  (1849)  32  N.  C.  (10 
Ired.  L.)  554,  where  the  injury  was  caused  by  a 
hole  In  the  street  which  a  contractor  employed 
to  move  a  .house  had  left  uncovered,  the  plain- 
tiff was  held  entitled  to  recover.  The  decision 
was  put  upon  the  ground  that  the  stipulated 
work  was  to  be  done,  "in  respect  to  the  defend- 
ant's property."  (Considering  the  date  of  this 
case,  it  is  rather  surprising  to  find  in  the  opin- 
ion of  the  majority  some  language  which  Indi- 
cated a  more  unqualified  approval  of  Bush  v. 
Steinroan  than  is  ohservable  in  any  other  case 
decided  since  Laugher  v.  Pointer  (1826)  5  Bam. 
&  C.  547,  8  Dowl.  &  K.  550,  4  L.  J.  K.  B.  309. 
Ruffln.  Ch.  J.,  dissented.  So  far  as  his  conclu- 
sion was  determined  by  the  doctrine  as  to  a  dis- 
tinction between  real  and  personal  property,  it 
was  based  upon  the  theory  that  the  liability 
which  is  predicated  with  reference  to  that  dis- 
tinction takes  effect  only  when  the  nuisance 
created  by  the  contractor  is  actually  on  the 
premises  of  his  employer.  In  other  respects  his 
opinion  embodies  what  is  now  the  generally  re- 
ceived doctrine. 

It  will  be  noticed  that,  on  the  facts,  both  the 
New  Hampshire  and  the  North  Carolina  deci- 
sions might  possibly  be  sustained  on  the  ground 
that  the  employer  was  bound,  at  his  peril,  to 
see  that  appropriate  precautions  were  taken  to 
safeguard   the  public.     See   note  to   Jacobs   v. 

Fuller    &    H.     Co.     post, .     on    lAahility 

of  employer  for  injuries  caused  hp  performance 
of  work  lyy  independent  contractor  which  is 
dangerous  unless  certain  precautions  are  ob- 
served. 

In  Memphis  v.  Lasser  (1849)  9  Humph.  757. 
the  case  of  Bush  v.  Stelnman  was  mentioned 
without  any  expression  of  disapproval,  but  the 
decision  was  really  put  upon  the  ground  of  a 
breach  of  a  nondelegable  duty. 

Other  American  cases  in  which  the  distinction 
between  the  liabilities  Incident  to  the  ownership 
or  possession  of  real  and  of  personal  property 
is  recognized  more  or  less  definitely  are  Blatten- 
berger  v.  Little  Schuylkill  Nav.  R.  &  Coal  Co. 
(1839)  2  Miles  (Pa.;  309;  Moore  v.  Sanborne 
65  L.  R.  A. 


bridge,  including  its  abutments  and  piers, 
were  prepared,  under  the  direction  and  su- 
pervision of  the  authorities  contracting  for 
the  erection  of  the  bridge,  and  approved  by 
the  Secretary  of  War;  and  when  so  adopted 
the  work  of  construction  was  let  out,  as  a- 
whole,  to  the  King  Bridge  Company.  That 
company  contracted  with  a* third  person  to- 
construct  the  bridge  abutments  and  piers, 
and  this  substructure  was  located  and  con- 
structed under  the  constant  supervision  of" 
the  civil  engineer  representing  the  owners  of 
the  bridge.  The  only  charge  of  negligence* 
is  "that,  to  save  the  expense  of  hauling  dirt 
from  a  distance,  [the  defendant]  did,  by  a 
dredge,  dig  up  a  large  amount  of  dirt  next 
to  the  Ecorse  abutment  of  said  bridge: 
thereby  tearing  away  the  natural   channel 

(1853)  2  Mich.  519,  59  Am.  Dec.  209.  The  al- 
lusion to  the  doctrine  In  the  latter  case  Is  some- 
what remarkable,  as  it  has  been  expressly  con- 
demned In  De  Forrest  y.  Wright  (1852)  2  Mich. 
368. 

c.  Final  rejection  of  doctrine  making  distinction 
heticccn  real  and  personal  property. 

That  doubts  as  to  the  correctness  of  the  doc- 
trine reviewed  in  the  preceding  subsection  had 
been  felt  by  some  Judges,  even  at  the  time  when 
Its  ascendency  seemed  to  be  most  assured,  may 
be  Inferred  from  the  fact  that  in  1840  Ix)rd  Den- 
man  Intimated  that  he  found  great  difficulty  in 
accepting  it.  Milllgan  v.  Wedge  (1840)  12  Ad. 
&  Bl.  737,  4  Perry  &  D.  714,  10  L.  .T.  Q.  B.  N.  S. 
19.  The  remarks  of  Parke,  B.,  in  Quarman  v. 
Burnett,  which  had  been  decided  earlier  in  the 
same  year,  were  here  explicitly  referred  to. 

At  length.  In  1849,  it  was  definitely  repudi- 
ated by  a  unanimous  Judgment  of  the  court  of 
exchequer.  In  the  course  of  his  opinion  Rolfe, 
B.,  intimated  that,  under  some  circumstances, 
the  owner  of  real  property  may  be  responsible 
for  nuisances  occasioned  by  the  mode  in  which 
his  properly  is  used  by  persons  not  standing  in 
the  relation  of  servants  to  him.  But  it  was  de- 
clared that,  if  any  liability  could  be  imputed  on 
this  ground,  it  must  be  founded  on  the  prin- 
ciple that  he  has  not  taken  due  care  to  pre- 
vent the  doing  of  acts  which  It  was  his  duty 
to  prevent,  whether  done  by  his  servants  or 
others.  It  was  suggested  that  the  decision 
In  Bush  v.  Stelnman  might  possibly  be  sup- 
ported on  some  such  principle  as  this.  But, 
even  conceding  this  to  be  so,  the  doctrine  could 
not  be  applied  to  the  case  before  the  court,  as 
the  wrongful  act  complained  of  could  not  in  any 
possible  sense  be  treated  as  a  nuisance.  Reedle 
v.  Ix)ndon  &  N.  W.  R.  Co.  (1849)  4  Kxch.  254, 
6  Eng.  Ry.  &  C.  Cas.  184,  20  L.  J.  Exch.  N.  S. 
65,  where  the  defendant  was  held  not  to  be  lia- 
ble for  the  negligence  of  the  servants  of  a  con- 
tractor In  letting  fall  a  stone  from  a  bridge 
which  was  under  construction. 

A  few  years  later  It  was  observed  by  Parke, 
B..  in  Gayford  v.  NIcholls  (1854)  9  Exch.  702,  2 
C.  L.  Rep.  1066,  23  L.  J.  Exch.  N.  S.  205,  2 
Week.  Rep.  453,  that  the  principle  of  Busn  v. 
Stelnman  "cannot  now  be  considered  law." 

Within  the  next  few  years  similar  views  were 
established  by  carefully  considered  cases  In  sev- 
eral of  the  United  States. 

In  Blake  v.  Ferris  (1851)  5  N.  T.  48,  65  Am. 
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bank  of  the  said  River  Rouge,  and  widening 
the  same  at  that  place,"  etc.  Now,  if  it  was 
either  unskilful  or  negligent  to  so  dredge 
the  river  next  the  abutment  on  plaintiff's 
side  of  the  river,  it  was  the  negligence  of 
an  independent  contractor,  and  not  that  of 
the  defendant.  The  firm  which  built  the 
abutments,  and  did  the  excavation  for  their 
foundation  and  the  dredging  in  front  when 
built,  contracted  to  do  that  particular  work 
in  accordance  with  the  plans  and  specifica- 
tions already  prepared.  They  did  not  be- 
come the  general  servants  of  the  King 
Bridge  Company,  but  only  contracted  to  do 
for  that  company  a  specific  work.  That  the 
bridge  company,  through  its  engineer  or 
other  agent,  exercised  some  kind  of  general 
supervision,    does   not    affect    the   question. 


Dec.  304,  it  was  heJd  error  to  give  an  Instruc- 
tion by  which  the  jury  were,  in  effect,  told  that 
the  person  who  undertakes  the  erection  of  a 
building,  or  other  work  for  his  own  benefit,  is 
responsible  for  injuries  to  third  persons,  occa- 
sioned by  the  negligence  of  the  servants  of  the 
builder  or  the  person  who  Is  actually  engaged  In 
executmg  the  whole  work,  under  an  independent 
employment,  or  a  general  contract  for  that  pur- 
pose. 

In  Barry  v.  St.  Louis.  17  Mo.  121.  and  De 
Forrest  v.  Wright.  2  Mich.  368,  both  decided  In 
1852.  the  doctrine  of  Bush  v.  8teinman  was  ex- 
pressly disapproved. 

In  Pack  V.  New  York  (1853)  8  N.  Y.  222, 
where  the  plaintiff's  house  was  in  juried  by  a 
rock  thrown  up  by  a  blast  set  off  In  the  course 
of  grading  operations  In  a  street,  a  charge  to  the 
effect  that,  if  the  jury  believed  that  the  con- 
tractor employed  by  the  defendant  to  do  the 
work  bad  been  guilty  of  negligence  In  blasting, 
and  that  the  injury  to  the  plaintiff  was  caused 
by  such  negligence,  the  plaintiff  was  entitled  to 
recover  compensation  for  certain  injuries  speci- 
fied by  the  court,  was  held  erroneous,  inasmuch 
as  It  conflicted  with  the  doctrine,  "that  a  person 
who  undertakes  the  erection  of  a  building,  or 
other  work  for  his  own  benefit,  is  not  responsi- 
ble for  injuries  to  third  persons  occasioned  by 
the  negligence  of  a  person,  or  his  servant,  who 
is  actually  engaged  In  executing  the  whole 
work,  under  an  Independent  employment  or  a 
general  contract  for  that  purpose." 

In  Hilllard  v.  Richardson  (1855)  3  Gray.  340, 
63  Am.  Dec.  743,  the  authorities  were  ex- 
haustively examined  and  collated,  and  the  doc- 
trine of  Reedle  v.  Ix^ndon  &  N.  W.  R.  Co.  (1849) 
4  Exch.  254,  6  Eng.  Ry.  &  C.  Cas.  184,  20  L.  J. 
Exch.  N.  S.  65,  was  fully  approved. 

In  lioswell  V.  l^Ird  (1857)  8  Cal.  469.  68  Am. 
Dec.  345,  the  court,  referring  to  this  English  de- 
cision, said :  "The  doctrine  laid  down  in  this 
last  case  appears  to  us  to  be  founded  In  good 
sense ;  and  It  follows  from  it  that  the  distinction 
as  to  the  liability  of  a  party  when  he  engaged 
a  contractor  to  erect  structures  on  his  own  prem- 
ises, and  when  he  engaged  such  contractor  to 
erect  them  on  the  premises  of  another,  does  not 
rest  on  any  just  principle.  If  the  enterprise 
undertaken  he  a  lawful  one,  and  be  intrusted  to 
competent  and  skilful  architects,  there  is  no 
just  reason  why  liability  should  attach  to  the 
proprietor  for  Injuries  occurring  In  its  progi'ess, 
(15  L.  R.  A. 


where  that  is  only  for  the  purpose  of  seeing 
that  the  specific  work  is  done  in  accordance 
-with  the  contract.  In  such  circumstances, 
those  who  contract  to  produce  a  finished 
structure  according  to  plans  furnished  are 
independent  contractors,  responsible  for 
their  own  acts  of  negligence.  Powell  v.  Vir- 
(linia  Constr.  Co.  88  Tenn.  697,  17  Am.  St. 
Rep.  925,  13  S.  W.  691 ;  Casement  v.  Broton^ 
148  U.  S.  615,  37  L.  ed.  582,  13  Sup.  Ct. 
Rep.  672;  Alabama  Midland  R.  Co.  v.  Mar- 
tin, 100  Ala.  511,  14  So.  401.  A  general 
contractor  is  not  liable  to  third  persons  for 
the  negligent  acts  of  an  independent  sub- 
contractor unless  the  thing  contracted  to  be 
done  is  necessarily  a  public  nuisance,  or  the 
injury  is  a  direct  result  from  the  act  or 
thing  which  the  independent  contractor  is 


any  more  if  such  enterprise  be  executed  on  his 
own  land,  than  If  executed  elsewhere." 

In  the  more  recent  American  cases  the  rulingr 
in  Bush  v.  Stelnman,  whether  viewed  as  one 
which  embodies  the  broad  principle  that  tortious 
nets  committed  in  the  course  of  his  employment, 
by  a  person  who  Is  doing  work  for  the  benefit 
of  another,  are  Imputable  to  the  latter,  or  as  one 
which  may  be  sustained  on  the  ground  that  such 
a  principle  is  applicable  where  the  stipulated 
work  is  done  on,  near,  or  In  respect  to,  real 
property,  has  never  been  mentioned  except  with 
disapproval.  See  Myer  v.  Hobbs  (1876)  57  Ala. 
175,  29  Am.  Rep.   719 ;  Jjawrence  v.   Shipman 

(1873)  39  Conn.  586;  Kellogg  v.  Payne  (1866) 
21  Iowa,  575;  Robinson  v.  Webb  (1875)  11 
Bush,  464  ;  Eaton  v,  European  &  N.  A.  R.  Co. 
(1871)  59  Me.  520,  8  Am.  Rep.  430;  Clark  v. 
Hannibal  &  St.  J.  R.  Co.  (1865)  36  Mo.  203: 
Ililsdorf  V.  St.  Louis  (1869)  45  Mo.  94,  100  Am. 
Dec.  352;  Independence  v.  Slack  (1895)  134  Mo. 
66.  34  S.  W.  1094  ;  Cuff  v.  Newark  &  N.  Y.  R. 
Co.  (1870)  35  N.  J.  L.  17,  10  Am.  Rep.  205 ;  Mc- 
Cafferty    v.    Spuyten    Duyvil    &    P.    M.    R.    Co. 

(1874)  61  N.  Y.  178,  19  Am.  Rep.  267;  Gourdler 
V.  Cormack  (1853)  2  E.  D.  Smith,  254;  Hughe* 
V.  Cincinnati  &  S.  R.  Co.  (1883)  39  Ohio  St. 
461:  Painter  v.  Pittsburgh  (1863)  46  Pa.  213; 
CHinningham  v.  International  R.  Co.  (1879)  51 
Tex.  503,  32  Am.  Rep.  632. 

d.  Effect  of  decision  in  Randleaon  v.   Murray. 

During  the  period  which  saw  the  courts  still 
hesitating  as  to  whether  a  recognition  should  be 
accorded  to  the  doctrine  which  draws  a  distinc- 
tion between  fixed  and  movable  property  a  case 
was  decided  which  might  seem  to  indicate  a  re- 
version to  the  much  broader  principle  applied  in 
Bush  V.  Stelnman.  Randleson  v.  Murray 
(1838)  8  Ad.  &  El.  109,  3  Nev,  &  P.  239,  1  W. 
W.  &  H.  149,  7  L.  J.  Q.  B.  N.  S.  132.  2  Jur.  324. 
There  the  defendant  was  held  liable  upon  the 
following  evidence.  The  defendants,  for  the  pur- 
pose of  removing  some  barrels  of  flour  from 
their  warehouse,  had  employed  one  Wharton, 
wha  was  a  master  porter  in  Liverpool,  and  who 
used  his  own  tackle,  and  brought  and  paid  his 
own  men.  Taylor,  a  master  carter,  was  em- 
ployed by  Wharton  to  carry  the  barrels  away ; 
Taylor  also  sent  his  own  carts,  etc.,  and  his 
own  men,  one  of  whom  was  the  plaintiff.  The 
injury  to  the  plaintiff  was  occasioned  by  a  bar- 
rel falling  on  him  in  consequence  of  part  of 
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required  to  do.  16  Am.  &  Eng.  Enc.  Law, 
pp.  192,  196;  Quarma/n  v.  Burnett,  6  Meea. 
A  W.  499,  9  L.  J.  Exch.  N.  S.  308,  4  Jur. 
•969 ;  Ijaugher  v.  Pointer,  6  Bam.  &  C.  547, 
«  Dowl.  &  K.  650,  4  L.  J.  K.  B.  309;  Blake 
V.  Ferris,  6  N.  Y.  48,  65  Am.  Dec.  304; 
Jiohlitts  V.  Chicago,  4  Wall.  667,  18  L.  ed. 
427 ;  Casement  v.  Brown,  148  U.  S.  615,  37 
L.  ed.  582,  13  Sup.  Ct.  Rep.  672.  This  prin- 
-ciple  of  nonliability  for  the  negligence  of  an 
independent  contractor  applies  to  and 
exempts  the  general  contractor.  Powell  v. 
Virginia  Consir.  Co.  88  Tenn.  692,  17  Am. 
St.  Rep.  925,  13  S.  W.  691;  Rapson  v.  Cu- 
hitt,  9  Mees.  &  W.  710,  Car.  &  M.  64,  11  L. 
J.  Exch.  N.  S.  271,  6  Jur.  606;  Slater  v. 
Mersereau,  64  N.  Y.  138. 

3.  But,    aside    from    this,    the    evidence 

Wharton's  tackle  faillD?  while  It  was  being  used 
"by  Wharton's  men.  The  defendant's  counsel 
-UDSuccessfully  contended  that  Wharton  was  a 
bailee  for  a  special  purpose,  and  contended  that 
the  remedy  of  the  plaintiff  was  against  him,  not 
4igalnst  the  defendants.  The  subjoined  extracts 
from  the  opinions  will  show  the  grounds  upon 
which  the  decision  was  based : 

Lord  Dcuman,  Ch.  J. :  "Had  the  jury  in  this 
•case  been  asked  whether  the  porters,  whose  neg- 
ligence occasioned  the  accident,  were  the  serv- 
ants of  the  defendants,  there  can  be  no  doubt 
the3'  would  have  found  in  the  affirmative." 

Littledale,  J. :  "It  seems  to  me  to  make  no 
•difference  whether  the  persons  whose  negligence 
occasions  the  injury  be  servants  of  the  defend- 
ant, paid  by  dally  wages,  or  be  brought  to  the 
warehouse  by  the  person  employed  by  the  de- 
fendant. The  latter  frequently  occurs  in  a  large 
place  like  Liverpool,  where  many  persons  exer- 
cise the  occupation  of  a  master  porter.  But  the 
law  is  the  same  in  each  case." 

Patteson,  J. :  "The  case  of  a  carrier  is  quite 
distinct.  He  has  goods  in  his  custody  as 
bailee." 

From  the  language  used  by  the  judges,  how- 
•ever,  it  is  quite  apparent  that  recovery  was  al- 
lowed for  the  reason  that  the  person  engaged  to 
<do  the  work,  and  his  servants,  were  deemed  to 
have  been  in  the  service  of  the  defendant  while 
the  work  was  in  progress. 

That  this  was  the  standpoint  of  the  court  is 
also  shown  by  the  following  comment  which  was 
made  upon  the  decision  by  Lord  Denman  in 
Miillgan  V.  Wedge  (1840)  12  Ad.  &  El.  737,  4 
Perry  &  D.  714,  10  L.  J.  Q.  B.  N.  S.  19  :  "The 
work  was.  in  effect,  done  by  the  defendant  hlm- 
seir,  at  his  own  warehouse;  If  he  chose,  in- 
stead of  keeping  a  porter,  to  hire  one  by  the  day, 
he  did  not  thereby  cease  to  be  liable  for  injury 
■done  by  the  porter  while  under  his  control." 
(The  italics  are  ours.)  This  explanation,  which. 
It  should  be  observed,  proceeded  from  a  member 
of  the  court  which  decided  the  case,  shows  that 
Parke,  B.,  misapprehended  the  rationale  of  the 
-case,  when,  in  Quarman  v.  Burnett  (1840)  6 
Mees.  &  W.  499.  9  L.  J.  Exch.  N.  S.  308,  4  Jur. 
1)09,  he  intimated  that  it  might  be  classed  with 
those  in  which  the  occupiers  of  land  or  build- 
ings have  been  held  responsible  for  acts  of 
"others  than  their  servants,"  done  upon,  or 
near,  or  in  respect  of,  their  property. 

That  such  a  conclusion  would  not  be  drawn 
1>y  any  court  at  the  present  day  from  similar 
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clearly  established  that  the  dirt  excavated 
at  the  edge  of  the  river  bank,  where  the 
road  touches  the  river  for  the  purpose  of 
making  a  pit  for  the  foundation  of  the  abut- 
ment, was  thrown  on  the  river  side  and  into 
the  river  to  make  an  embankment  to  keep 
the  water  out.  When  the  abutment  was  fin- 
ished, the  dirt  thus  thrown  into  the  edge  of 
the  river  was  dredged  out  and  used  to  fill  in 
behind  the  abutment.  There  was  no  sub- 
stantial evidence  that  the  dirt  dredged  and 
used  to  form  the  bridge  approach  exceeded 
that  thrown  into  the  river,  or  that  the  river 
bank  was  cut  away  either  to  save  hauling, 
or  for  any  other  unlawful  purpose,  or  in  a 
negligent  or  unskilful  manner. 

4.  So  far  as  the  plaintiff's  case  is  rested 
upon  damages  due  to  any  defective  con- 
evidence  would  seem  to  be  a  reasonable  infer- 
ence from  many  of  the  decisions  cited  in  subd. 
VI.,  note  to  Richmond  v.  Sltterding,  65  L.  R.  A. 
445,  on  When  person  employed  is  deemed  to  he 
an  independent  contractor;  though  It  must  be 
admitted  that  the  authorities  are  not  entirely 
uniform.  See,  also  subd.  XL,  c,  of  same  note. 
But  whether  this  surmise  is  correct  or  not,  it 
is  at  all  events  manifest  that  the  case  Is  not 
one  which  exemplifies  any  theory  respecting 
the  limits  of  an  employer's  liability  for  a  per- 
son who  Is  determined  to  be  an  independent  con- 
tractor. 

It  is  not  easy  to  determine  what  was  the  pre- 
cise point  of  view  from  which  Pollock,  C.  B., 
was  speaking  when  he  remarked.  In  Murphy  v. 
Caralli  (1864)  3  Hurlst.  &  C.  462.  34  L.  J. 
Exch.  N.  S.  14,  10  Jur.  N.  S.  1206,  13  Week. 
Rep.  165,  that  "the  case  of  Randleson  v.  Mur- 
ray seems  at  variance  with  current  of  author- 
ity." He  may  have  intended  to  express  his  dis- 
approval of  the  decision  as  being  an  apparent 
recurrence  to  the  doctrine  of  Bush  v.  Steinman, 
or  he  may  merely  have  stated  his  opinion  that, 
on  the  facts,  the  relation  of  master  and  servant 
was  Improperly  inferred. 

e.  Subsequent  development  of  the  law. 

From  the  foregoing  review  it  will  be  apparent 
that,  about  the  middle  of  the  nineteenth  cen- 
tury, almost  every  court  which  had  had  an  op- 
portunity of  expressing  its  views  had  definitely 
discarded,  not  merely  the  broad  principle  em- 
bodied in  Bush  v.  Sielnmau,  viz.,  that  a  person 
must  answer  for  the  torts  of  all  those  who  are 
in  his  employ,  whether  they  are  servants  or  con- 
tractors, but  also  the  qualified  doctrine  upon 
which  it  had  been  for  some  time  supposed  that 
that  decision  could  be  supported,  viz.,  that  a 
responsibility  of  this  extent  is  imputable 
wherever  the  Injury  resulted  from  the  execution 
of  work  on,  near,  or  in  respect  to,  real  property 
belonging  to  the  employer.  What  may  be  re- 
garded as  the  characteristic,  as  it  Is  certainly 
the  most  Important,  feature  of  the  doctrinal  de- 
velopments during  the  subsequent  period  Is  the 
gradual  delimitation  of  the  domain  within  which 
the  gereral  rule  as  to  the  nonliability  of  an  em- 
ployer for  the  torts  of  an  independent  contract- 
or Is  controlled  and  overridden,  by  the  principle 
that  a  person  who  is  subject  to  an  absolute  duty 
cannot,  bv  delegating  it  to  another  party,  re- 
lieve himself  from  liability  for  injuries  caused 
by   its  noufulfilment.     An   examination  of  the 
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struction  for  which  the  defendant  might  be 
liable  upon  its  contract  to  the  owners  of 
the  bridge,  it  is  not  maintainable,  because 
there  is  not  the  slightest  evidence  that  any 
damage  occurred  until  after  the  completion 
of  the  bridge  and  its  acceptance  by  the  town- 
ships. There  is  no  rule  under  which  a  third 
person  may  recover  damages  against  a 
builder  or  contractor  for  an  injury  sustained 
by  reason  of  defective  construction,  if  the 
thing  constructed  is  not  inherently  and  nec- 
essarily dangerous,  when  the  injury  did  not 
occur  until  after  the  builder  or  contractor 
had  parted  with  the  possession  and  title. 
The  liability  of  the  builder  or  contractor  for 
defective  construction  is  to  the  person  with 
whom  he  was  under  contractual  relations, 
and  a  stranger  can  hold  him  liable  after  he 

cases  cited  In  note  to  Jacobs  v.  Fuller  &  H.  Co., 

post, .  on  Liability  of  employer  for  injuries 

caused  hy  the  performance  by  independent  con- 
tractor of  work  which  is  dangerous  unless  cer- 
tain precautions  are  observed,  and  in  note  to 

Anderson    v.    Fleming,   66   L.    R.   A.   ,   on 

Liability  of  employer  for  acts  of  independent  con- 
tractor where  injuries  result  from  nonperform- 
ance of  absolute  duties  of  employer,  will  show 
that  the  result  of  working  out  this  principle  in 
Its  application  to  certain  situations  has  been  the 
formation  of  several  groups  of  precedents  which, 
in  any  case  Involving  similar  facts,  put  a  plain- 
tiff, so  far  as  bis  actual  right  of  recovery  is  con- 
cerned, in  a  position  which  Is  very  nearly.  If  not 
quite,  as  favorable  as  be  would  have  occupied 
If  the  doctrine  enounced  in  Bush  v.  Steinman 
had  found  a  permanent  place  In  Anglo-American 
jurisprudence.  It  seems  certain,  however,  that 
a  plaintiff  now  suing  for  Injury  received  under 
the  same  circumstances  as  those  involved  in  that 
case  could  not  recover  under  'any  of  the  more 
recent  doctrinal  developments.  The  work  was 
not  Intrinsically  dangerous,  nor  was  there  a  vio- 
lation of  any  absolute  duty  which  the  employer 
was  bound,  at  bis  peril,  to  see  performed.  IIow 
far  these  encroachments  upon  the  older  doctrine 
of  nonliability  will  be  carried  remains  to  be  seen. 
In  this  respect  the  law  Is  at  present  in  a  transi- 
tion state.  But  in  view  of  the  trend  of  judicial 
opinion,  as  indicated  by  the  most  recent  deci- 
sions, it  seems  perfectly  safe  to  predict  that,  in 
some  directions  at  least,  the  Immunity  of  the 
employer  will  continue  to  be  more  and  more 
abridged. 

IV.  Rationale  of  the  doctrine. 

The  doctrine  enunciated  In  subd.  II.,  supra. 
Is  frequently  put  upon  the  ground  that  the 
characteristic  Incident  of  the  relation  created  by 
an  Independent  contract  is,  that  the*  employer 
has  not  the  power  of  controlling  the  person  em- 
ployed in  respect  to  the  details  of  the  stipulated 
work,  and  that  It  Is  a  necessary  juridical  conse- 
quence of  this  situation  that  the  former  should 
not  be  answerable  for  an  Injury  resulting  from 
the  manner  in  which  those  details  may  be  car- 
ried out  bv  the  latter. 

The  employer  is  not  liable  "because  he  has 
employed  an  independent  person,  and  has  not  re- 
tained any  control  over  processes  or  details,  nor 
even  Interfered  in  any  way  with  the  work  at  any 
j»tage."     Wills,  J.,  in  Holllday  v.  National  Tel- 
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has  parted  with  the  possession  only  under 
exceptional  circuihstances.  Marquardt  v. 
Ball  Engine  Co.  58  C.  C.  A.  462,  122  Fed. 
374.  This  rule  has  been  applied  to  suits  by 
strangers  for  injury  arising  from  defective 
construction  of  bridges  and  houses,  when  it 
was  sought  to  hold  the  contractor  liable- 
after  completion  of  his  work  {Albany  v. 
Cunliff,  2  N.  Y.  166;  Curtin  v.  Somerset^ 
140  Pa.  70.  12  L.  R.  A.  322,  23  Am.  St. 
Rep.  220,  21  Atl.  244),  and  to  an  action 
against  a  contractor  for  an  injury  from  a 
burst  in  the  sewer.  First  Preshy.  Congrega- 
tion V.  Smith,  163  Pa.  661,  26  L.  R.  A.  504,. 
43  Am.  St.  Rep,  808,  30  Atl.  279.  In  Blunt 
v.  Aifcin,  15  Wend.  522,  30  Am.  Dec.  72,  it 
was  held  that  an  action  on  the  case  for  flow- 
ing lands  will  not  lie  against  a  former  own- 

eph.  Co.  [1809J  1  Q.  B.  221,  227,  68  L.  J.  Q.  B. 
N.  S.  302. 

"The  rule  that  prescribes  the  responsibility  of 
principals,  whether  private  persons  or  corpora- 
tions, for  the  acts  of  others,  is  based  upon  their 
power  of  control.  If  the  master  cannot  com- 
mand the  servant,  the  acts  of  the  servant  are 
clearly  not  his.  lie  Is  not  master,  for  the  rela- 
tion implied  by  that  term  Is  one  of  power,  of 
command ;  and  if  a  principal  cannot  control  his 
agent,  he  is  not  an  agent,  but  holds  some  other 
or  additional  relation."  Hilsdorf  v.  St.  Louis 
(1869)  4.'>  Mo.  94,  100  Am.  Dec.  352. 

"The  liability  of  one  person  for  the  negligent 
acts  and  omissions  of  another  rests  upon  the 
relation  of  superior  and  subordinate  as  master 
and  servant,  and  the  consequent  control  which 
the  superior  has  over  the  acts  of  the  sub- 
ordinate in  the  performance  of  his  duties.  There- 
can  be  no  liability,  therefore,  unless  such  re- 
lation and  such  right  of  control  exist,  either  by 
force  of  the  contract  between  the  parties,  or  the 
duty  to  assume  control  Is  Imposed,  as  a  matter 
of  law,  by  reason  of  some  peculiar  relation  the 
person  for  whom  the  work  Is  being  performed 
bears  to  third  persons  with  respect  to  the  time, 
place,  and  manner  of  performance."  Aldrltt  v. 
Olllette-Herzog  Mfg.  Co.  (1902)  85  Minn.  206, 
88  N.  W.  741. 

"The  liability  of  one  person  for  damages  aris- 
ing from  the  negligence  or  misfeasance  of  an- 
other on  the  principle  of  respondeat  superior  is 
confined  In  Its  application  to  the  relation  of 
master  and  servant,  or  principal  and  agent,  and 
does  not  extend  to  cases  of  Independent  con- 
tracts not  creating  the  relation  of  principal  and' 
agent,  and  where  the  employer  does  not  retain 
the  control  over  the  mode  and  manner  of  the 
performance  of  the  work  under  the  contract." 
Cincinnati  v.  Stone  (1855)  5  Ohio  St.  38. 

"It  seems  to  us  that  the  doctrine  would  be 
productive  of  great  wrong,  to  hold  that  when 
owners  of  real  estate,  who  contract  with  re- 
liable, competent,  and  skilful  builders,  and  de- 
liver the  premises  Into  the  actual,  exclusive  pos- 
session of  the  contractors  for  a  definite  period, 
and  when  neither  the  contractors  nor  their 
servants  are  under  the  control  of  the  owners, 
that  they  must  be  liable  for  all  of  the  negli- 
gent acts  of  the  contractors  and  their  serv- 
ants." Scammon  v.  Chicago  (1861)  25  111.  424. 
79  Am.  Dec.  334. 

The  doctrine  has  also  been  said  to  rest  npotk 
"the  ground  that  a  contractor,  as  between  hint 
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er  of  the  dam,  who  erected  the  dam  and 
built  the  wall  by  means  of  which  the  injury 
was  done,  when  it  appears  that  other  per- 
sons are  in  possession  of  the  premises,  oc- 
cupying them  as  their  own,  not  being  ten- 
ants of  such  former  owner. 

5.  The  River  Rouge  between  the  stone 
abutments  of  the  bridge  is  198  feet  wide. 
The  pier  upon  which  the  bridge  swings  is  in 
the  center  of  the  river,  and  is  32  feet  wide. 
This  pier  obstructs  what  had  been  the  deep, 
navigable  channel  of  the  river,  and  rendered 
necessary  the  deepening  of  the  river  on  one 
or  the  other  side  of  the  pier  so  as  to  con- 
tinue the  navigability  of  the  river.  The  act 
of  1890  (Act  September  19;  26  Stat,  at  L. 
426,  453,  chap.  907 )  provides  that  no  bridge 
shall  be  built  across  a  navigable  stream,  ex- 


and  his  employer,  is  responsible  only  for  the 
fulfilment  of  his  agreement,  and,  pending  the 
performance  of  the  work,  is,  to  a  certain  extent, 
substituted  for  the  party  for  whom  the  work  is 
to  be  performed."  Reynolds  v.  Bralthwaite 
(1889)  131  Pa.  416,  18  Atl.  1110. 

In  this  point  of  view  any  mischief  which  may 
have  resulted  from  the  performance  of  the 
work  may  be  regarded  as  having  been  "done 
in  the  course,  not  of  the  employer's,  but  of  the 
contractor's,  business."  See  the  remarks  of 
Lord  Denman  in  Mllligan  v.  Wedge  (1840)  12 
Ad.  &  El.  737,  4  Perry  &  D.  714,  10  L.  J.  Q.  B. 
N.  S.  19. 

The  doctrine  has  also  been  referred  to  as  an 
application  of  the  general  principle,  that,  where 
an  independent,  responsible  cause  is  Interposed 
between  an  alleged  cause  and  the  injury,  the 
Juridical  connection  between  that  alleged  cause 
and  the  injury  Is  broken.     Wharton,  Neg.  S  4^2. 

None  of  these  explanations,  however,  is  ade- 
quate for  the  purposes  of  a  fundamental  In- 
quiry, since  they  presuppose  that  an  affirmative 
answer  should  be  given  to  what  Is  really  the  ul- 
timate question  to  be  decided,  viz.,  the  permissi- 
bility of  allowing  one  person  to  depute  to  an- 
other a  particular  piece  of  work,  on  terms  which 
will  have  the  effect  of  relieving  the  former  from 
the  obligation  of  seeing  that  that  work  is  exe- 
cuted with  reasonable  care  and  skill.  It  seems 
clear  from  the  not  very  numerous  authorities 
which  bear  directly  upon  this  question  that  the 
real,  and  In  fact  only,  available  basis  for  the 
doctrine  which  declares  such  a  delegation  of 
functions  to  be,  under  certain  circumstances, 
allowable  is  public  policy. 

In  the  opinion  delivered  by  Parke,  B.,  for 
the  whole  court  In  Qnarman  v.  Burnett  (1840) 
6  Mees.  &  W.  409,  9  L.  J.  Exch.  N.  S.  308.  4 
.Tur.  969,  we  find  this  passage :  "The  liability, 
by  virtue  of  the  principle  of  relation  of  master 
and  servant,  must  cease  where  the  relation  Itself 
ceases  to  exist ;  and  no  other  person  than  the 
master  of  such  servant  can  be  liable  on  the 
simple  ground  that  the  servant  Is  the  servant 
of  another,  and  his  act  the  act  of  another ; 
consequently,  a  third  person  entering  Into 
a  contract  with  the  master,  which  does  not 
raise  the  relation  of  master  and  servant  at 
all,  Is  not  thereby  rendered  liable ;  and,  to  make 
such  person  liable,  recourse  must  be  had  to 
a  different  and  more  extended  principle,  namely, 
that  a  person  is  liable,  not  only  for  the  acts 
of  his  own  servant,  but  for  any  Injury 
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cept  upon  plans  approved  by  the  Secretary 
of  War;  and  also  provides  that,  if  any 
bridge  shall  prove  an  obstruction  to  any 
water  way,  it  shall  be  the  duty  of  the  Secre- 
tary of  War  to  cause  the  parties  construct- 
ing or  controlling  such  bridge  to  make  such 
changes  as  to  obviate  the  difficulty.  Lake 
Shore  d  M.  8.  R,  Co.  v.  Ohio,  165  U.  S.  366, 
41  L.  ed.  747,  17  Sup.  Ct.  Rep.  357.  Now,  it 
is  shown  that,  this  pier  proving  an  obstruc- 
tion to  the  deep  channel,  the  township  au- 
thorities were  required  to  deepen  by  dredg- 
ing a  channel  of  sufficient  depth  between 
the  pier  and  plaintiff's  side  of  the  river.  The 
King  Bridge  Company  neither  did  thia 
dredging,  nor  procured  it  to  be  done.  It 
was  done  by  the  township  authorities,  the 
Electric  Railway  Company  probably  joining 


which  arises  by  the  act  of  another  person,  In 
carrying  Into  execution  that  which  that  other 
person  has  contracted  to  do  for  his  benefit. 
That,  however.  Is  too  large  a  position,  as  Lord 
Chief  Justice  Eyre  says  in  the  case  of  Bush  v. 
Stein  man  (1799)  1  Bos.  &  P.  404.  and  cannot  be- 
malntained  to  Its  full  extent  without  overturn- 
ing some  decisions,  and  producing  consequences 
which  would,  as  Lord  Tenterden  observes, 
'shock  the  common  sense  of  all  men  :'  not  merely 
would  the  hirer  of  a  post  chaise,  hackney  coach, 
or  wherry  on  the  Thames,  be  liable  for  the  acts 
of  the  owners  of  those  vehicles  If  they  had  the 
management  of  them,  or  their  servants  If  they 
were  managed  by  servants,  but  the  purchaser 
of  an  article  at  a  shop,  which  he  had  ordered  the- 
shopman  to  bring  home  for  him,  might  be  made 
responsible  for  an  Injury  committed  by  the  shop- 
man's carelessness  whilst  passing  along  the 
street."  The  remark  of  Lord  Tenterden  here 
referred  to  was  made  In  his  Judgment  in  Laugh- 
er V.  Pointer  (1826)  5  Barn.  &  C.  547,  8  Dowl. 
&  R,  550,  4  L.  J.  K.  B.  309. 

In  Daniel  v.  Metropolitan  R.  Co.  (1871)  L. 
R.  5  H.  L.  45,  61,  40  L.  J.  C.  P.  N.  S.  121,  24 
L.  T.  N.  S.  815,  20  Week.  Rep.  37,  Lord  West- 
bury  made  the  following  remarks:  *'It  would 
create  confusion  In  all  things  if  you  were  to> 
say  that  the  man  who  employs  others  for  the 
execution  of  such  a  work,  or  the  njan  who  Is- 
a  party  to  the  employment,  has  no  right  what- 
ever to  believe  that  the  thing  will  be  done  care- 
fully and  well,  having  selected,  with  all  pru- 
dence, proper  persons  to  perform  the  work,  but 
that  he  Is  still  under  an  obligation  ...  to 
Interpose  from  time  to  time  in  order  to  ascer- 
tain that  that  was  done  correctly  and  properly, 
the  business  of  doing  which  he  had  rightfully^ 
and  properly  committed  to  other  persons." 

In  Wis  wall  V.  Brinson  (1849)  32  N.  C.  (lO 
Ired.  L.)  554,  the  nonliability  of  an  employer 
for  the  torts  of  an  Independent  contractor  wa» 
said  to  constitute  "an  exception  to  the  gen- 
erality of  the  ru'e  [i.  e..  Qui  facit  per  alium 
tacit  per  «e],  made  necessary  by  public  con- 
venience and  general  usage,  and  when  the  rea- 
son of  the  rule  does  not  so  fully  apply."  The 
opinion  then  proceeds  as  follows :  "When  one 
enters  a  railroad  car,  the  engineer  and  hands 
serve  him, — do  work  for  him ;  carry  him  and 
his  goods.  But  he  Is  not  liable  for  their  negli- 
gence or  want  of  skill.  So  far  from  It,  the 
company  Is  liable  to  him.  This  Is  an  exception 
to  the  rule,  for  two  reasons :     He  did  not  make 
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in  the  matter.  Now,  plaintiff  must  at  last 
«take  his  case  upon  the  contention  that  the 
-evidence  showed  that  the  injury  to  his  prop- 
erty is  due  to  the  obstruction  of  the  current 
•caused  by  this  pier,  and  its  diversion  against 
his  land  by  thus  deepening  the  channel  on 
his  side  of  the  river.  We  do  not  understand 
that  the  plaintiff  claims  that  this  bridge 
was  constructed  unlawfully;  that  is,  that 
there  was  no  authority  from  a  competent 
source  to  justify  its  erection.  Yet  his  con- 
tention, in  legal  effect,  is  not  very  differ- 
-ent,  for  he  claims  that  the  particular  struc- 
ture which  was  erected  was,  as  to  him,  a 
wrongful  and  tortious  act,  because,  to  quote 
from  the  brief,  "it  was  so  placed  and  con- 
structed that  of  necessity  it  diverted  the 
water    out    of    its,  ordinary    channel    and 

the  selection,  and  although  in  a  large  sense 
they  are  his  servants,  yet  they  are  the  servants 
of  the  company.  It  carries  on  a  distinct,  inde- 
pendent business,  and  is  liable  for  their  negli- 
gence or  want  of  skill.  The  reason  of  the 
rule  fails ;  and  public  convenience  demands  that 
the  party  Injured  should  be  content  with  his 
remedy  against  the  company  or  the  individual 
whose  fault  caused  the  injury.  If  passengers 
were  liable,  no  one  would  travel  upon  railroads. 
This  is  the  principle  upon  which  the  exception 
is  based.  It  extends  to  an  Infinite  variety  of 
-cases.  The  one  given  is  ex  grege, — it  includes 
all  who  carry  on  independent  trades  or  call- 
ings recognized  as  such  by  law  or  by  common 
usage." 

"To  hold  that  a  person  is  liable  for  all  the 
Vantages  resulting  from  the  carelessness  or  neg- 
ligence of  all  the  servants  or  employees  en- 
gaged in  working  for  his  benefit,  although  em- 
ployed by  contractors,  without  his  knowledge 
or  consent,  and  without  any  right  or  ability  on 
his  part  to  control  or  discharge  them,  might 
ruin  any  man  In  the  world."  Kellogg  v.  Payne 
(1806)   21  Iowa,  575. 

In  Painter  v.  Pittsburgh  (1863)  46  Pa.  213, 
the  court  reasoned  thus :  "The  verdict  deter- 
mines that  the  fault  was  all  that  of  the  con- 
tractors. Over  them  the  defendants  had  no 
more  control  than  the  plaintiflTs  husband  had. 
They  were  not  in  a  subordinate  relation  to  the 
defendants,  neither  servants  nor  agents.  They 
were  in  an  independent  employment.  And  sound 
policy  demands  that  in  such  a  case  the  con- 
tractor alone  should  be  held  liable.  In  mak- 
ing a  sewer  he  has,  necessarily,  the  temporary 
occupancy  of  the  street  in  which  the  work  is 
<lone,  and  It  must  be  exclusive.  Ills  servants 
and  SKents  are  upon  the  ground,  and  he  can 
more  conveniently  and  certainly  protect  the  pub- 
lic agalnftt  injury  from  the  work  than  can  the 
officers  of  the  municipal  corporation.  The  pul>- 
llr  will  Ik-  liotter  protected  If  it  be  held  that 
the  <-ontrjutor  alone  Is  responsible  for  his  neg- 
lijfenci.  Hiid  that  the  city  does  not  stand  between 
him  and  t-ny  person  Injured.  Thus  he  will  be 
taught  caution,  while  a  sufferer  by  the  negli- 
gence of  his  servants  will  not  be  compelled  to 
resort  for  compensation  to  the  insolvent  serv- 
ants." It  must  be  admitted,  however,  that 
the  presumption  entertained  in  this  passage, 
that  the  protection  of  that  part  of  the  public 
which  will  be  exposed  to  danger  by  the  prog- 
ress of  a  given  piece  of  work  will  be  more 
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against  the  plaintiff's  land/'  and  that  all 
who  participated  in  the  tortious  act  are 
liable  for  all  resulting  damage.  Now,  it  may 
be  conceded  that,  if  one  had  unlawfully 
erected  a  pier,  bridge,  or  other  structure, 
which  diverted  the  current  so  as  to  flood 
or  otherwise  injure  the  land  of  a  riparian 
proprietor  below,  an  action  on  the  case  for 
the  resulting  damages  would  lie  against  the 
wrongdoer.  To  this  extent  are  the  authori- 
ties cited  by  the  plaintiff  in  error.  Harts- 
horn  V.  Chaddock,  135  N.  Y.  116,  17  L.  R.  A. 
426,  31  N.  E.  997;  Amiendaiz  v.  Stillman, 
67  Tex.  458,  3  S.  VV.  678;  Angell,  Water- 
courses, §  388 ;  Maxwell  v.  Bay  City  Bridge 
Co.  46  Mich.  278,  9  N.  W.  410.  But,  how- 
ever  reluctant  plaintiff  may  be  to  concede 
that  this  structure  was  a  lawful  structure 


effectively  secured  by  casting  the  responsibility 
on  the  contractor.  Is  far  from  being  axiomatic 
in  its  nature.  If  the  maximum  of  protection  is 
the  object  to  be  considered,  it  is,  to  say  the 
least,  probable  that  this  end  will  be  better  at- 
tained by  imposing  liability  both  upon  the  em- 
ployer and  the  contractor.  It  seems  clear,  how- 
ever, that  the  rule  as  to  the  nonliability  of  em- 
ployers has  been  formulated  rather  with  ref- 
erence to  their  Interests  than  with  reference 
to  those  of  possible  sufferers  from  the  torts  of 
the  contractors. 

The  Juridical  situation,  therfore,  would  seem 
to  be  simply  this, — that  the  considerations  of 
expediency  which,  according  to  the  most  gen- 
erally accepted  theory,  constitute  the  only  ra- 
tional foundation  of  the  rule  which  declares  a 
master  to  be  liable  for  the  torts  of  his  serv- 
ant, are  deemed  to  be  Inoperative,  or  to  be 
superseded  and  overridden  by  other  and  an- 
tagonistic considerations  of  expediency.  In  some 
classes  of  cases  where  the  person  employed  is 
exercising  an  independent  business.  See  Greg- 
ory V.  Hili  (1869)  8  Sc.  Sess.  Cas.  3d  series, 
282;  Farwell  v.  Boston  &  W.  R.  Corp.  (1842) 
4  Met.  55,  38  Am.  Dec.  339 ;  Chicago  &  N.  W. 
11.  Co.  V.  Moranda  (1879)  93  111.  314,  34  Am. 
Hep.  168;  Camp  v.  Church  of  St.  Louis  (1852) 
7  La.  Ann.  321 ;  Coon  v.  Syracuse  &  U.  R.  Co. 
(1849)  6  Barb.  231;  Carman  t.  Steubenville  & 
1.  R.  Co.  (1854)  4  Ohio  St.  399;  Pollock's 
Assays  on  Jurisprudence,  p.  116. 

There  would  seem  to  be  plausible  grounds 
for  arguing  that  the  exemption  of  an  employer 
for  the  torts  of  a  contractor  should  not  be  con- 
ceded without  some  restrictions  In  a  case  where 
the  contractor  himself  is  domiciled  in  a  for- 
eign Jurisdiction.  The  inconvenience  which  is 
sometimes  caused  by  compelling  Injured  per- 
sons to  obtain  redress  by  following  the  con- 
tractor into  another  state  is  a  serious  evil.  But 
the  matter  is  one  which  can  be  dealt  with  only 
by  the  legislature.  See  the  remarks  of  the 
court  in  Sanford  v.  Pawtucket  Street  R.  Co. 
(1896)  19  R.  1.  537,  33  L.  R.  A.  564,  35 
Atl.  67. 

It  has  been  strongly  intimated  in  a  recent 
New  York  case  that,  if  a  person  is  not  com- 
petent to  plan  or  carry  out  a  piece  of  work,  and 
yet  attempts  to  do  one  of  these  things,  be 
should  be  held  responsible  for  an  injury  re- 
sulting from  his  having  undertaken  the  charge 
of  the  work ;  and  that  it  is  his  duty  to  devolve 
the     planning     and     execution     of     the     work 
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-erected  by  lawful  authority,  there  can  be, 
in  the  absence  of  any  evidence  to  the  con- 
trary, and  of  any  averment  in  the  pleadings 
based  upon  such  a  contention,  no  doubt  but 
that  such  is  the  case.  Being  a  lawful  struc- 
ture, it  is  not  a  nuisance;  and  those  who 
•constructed  it  are  not,  for  that  reason,  to 
t)e  regarded  as  trespassers  or  tort  feasors. 
If  the  bridge  was  a  lawful  structure,  and  the 
injury  done  to  the  riparian  lands  of  the 
plaintiff  below  does  not  constitute  an  ap- 
propriation of  his  land,  or  a  "taking"  there- 
of, within  the  meaning  of  the  constitutional 
requirement  as  to  compensation,  and  the  in- 
jury is  merely  incident  to  the  exercise  of 
public  authority  acting  within  its  jurisdic- 
tion, in  good  faith  and  without  negligence, 
the  injury  is  damnum  absque  injuria.     As 

upon  persons  possessing  sufficient  knowledge 
:and  skill  to  accomplish  what  Is  contemplated 
without  endangering  the  workmen  and  the  pub- 
lic. Burke  v.  Ireland  (1901)  166  N.  Y.  305,  59 
N.  E.  914. 

Such  a  doctrine  Is  doubtless  In  harmony 
with  the  general  conception  of  legal  negligence, 
AS  being  "the  absence  of  care  according  to  the 
•circumstances."  Vaughan  v.  Taff  Vale  R.  Co. 
(1860)  5  Hurlst.  &  N.  679,  688,  29  L.  J.  Bxch. 
N.  S.  247.  6  Jur.  N.  S.  899,  2  L.  T.  N.  S.  394, 
S  Week.  Rep.  549,  per  Willes,  J. 

But  It  cannot  be  said  to  supply  an  adequate 
reason  for  exempting  the  employer  from  lia- 
l)illty  for  the  torts  of  the  person  whom  he  en- 
gages to  perform  the  work.  The  existence  of 
An  obligation  to  appoint  a  substitute  under  the 
-supposed  circumstances  is  by  no  means  incom- 
patible with  the  existence  of  an  obligation  to 
Answer  for  the  acts  and  omissions  of  that  sub- 
stitute. 

V.  Extent  of  employer'a  duty  with  respect  to 
the  supervision  and  direction  of  the  work. 

That  an  employer  is  not  bound  to  supervise 
the  progress  of  contract  work,  for  the  purpose 
•of  preventing  the  commission  of  collateral  torts 
by  the  contractor,  is  well  settled. 

In  Braldwood  v.  Bonnington  Sugar  Ref.  Co. 
(1866;  Ct.  ot  Sess.)  2  Scot.  L.  R.  152,  It  was 
Argued,  as  a  ground  for  Imputing  liability  to 
the  defenders,  that  "they  did  not  so  far  sep- 
Arate  themselves  from  those  whom  they  em- 
ployed, and  that  they  had  an  Inspector  look- 
ing after  their  Interests."  The  reply  made  to 
this  contention  was  as  follows :  "That  makes 
no  difference.  The  inspector  failed  In  no  duty 
w^hlch  he  was  bound,  as  the  defenders'  repre- 
sentative, to  discharge  to  the  deceased.  He  was 
not  there  to  attend  to  the  interests  of  the  de- 
ceased, or  to  any  duty  of  the  defenders  to  the 
•deceased.  The  company  was  not  bound  to 
have  an  inspector  there,  and  It  did  not  send 
•one  there  to  protect  his  Interests.  Anything 
he  failed  to  do  he  was  answerable  for  to  the 
company,  and  to  no  one  else.  He  might  be  per- 
sonally, no  doubt,  for  his  own  delinquency,  but 
he  could  not  bind  the  defenders." 

Where  the  owner  of  a  building  contracts  with 
A  stair  builder  for  the  reconstruction  of  his 
Atairway  therein,  and  such  stair  builder  has 
•entire  control  of  the  stairway  for  the  purpose 
of  the  work.  It  Is  not  the  duty  of  the  owner  to 
dsee  that  cleats  placed  on  the  stairs,  to  protect 
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a  riparian  proprietor,  the  plaintiff  was  sub- 
ject to  all  the  injury,  not  amounting  to  a 
taking  of  his  land,  which  might  result 
from  the  lawful  improvement  of  the  naviga- 
tion of  the  stream,  or  the  construction  of 
piers,  abutments,  or  bridges,  in  the  exercise 
of  the  public  rights  in  and  over  the  stream 
in  respect  of  such  matters.  (Hhson  v.  United 
States,  166  U.  S.  269,  41  L.  ed.  996,  17  Sup. 
Ct.  Rep.  678;  Scranton  v.  Wheeler,  179  U. 
S.  141,  45  L.  ed.  126,  21  Sup.  Ct.  Rep.  48, 
Affirming  6  C.  C.  A.  685,  16  U.  S.  App.  152. 
57  Fed.  803;  SUngerland  v.  International 
Contracting  Co.  169  N.  Y.  60,  56  L.  R.  A. 
494,  61  N.  E.  995;  High  Bridge  Lumber- 
Co.  V.  United  States,  16  C.  C.  A.  460,  464, 
466,  37  U.  S.  App.  234,  69  Fed.  320 ;  Fitch- 
burg  R.  Co.  V.  Boston  d  M.  R.  Co.  3  Cush. 


them  from  Injury  l)efore  being  painted,  are 
properly  placed  there  by  the  contractor's  serv- 
ant. Louthan  v.  Hewes  (1902)  138  Cal.  116. 
70  Pac.  1065. 

A  church  society  engaging  a  contractor  to  re- 
pair Its  church  tower  Is  not  under  the  positive* 
duty  to  see  that  such  contractor  leaves  a  shut- 
ter In  the  tower  In  an  apparently  safe  condi- 
tion, where  he  has  loosened  and  rendered  It  in- 
secure in  the  erection  or  removal  of  a  scaffold 
erected  for  such  repairs.  Woods  v.  Trinity 
Parish   (1893)  21  D.  C.  540. 

A  railway  company  which  contracts  for  the 
erection  of  a  train  shed  Is  not  under  a  duty 
to  see  that  the  workmen  In  the  employ  of  the 
contractor  and  subcontractors  handle  their  tools 
with  reasonable  care.  Fltzpatrlck  v.  Chicago 
&  W.  I.  R.  Co.  (1888)  31  111.  App.  649  (tool 
fell  on  trainman). 

A  person  for  whom  a  building  Is  being  erect- 
ed by  a  contractor  Is  not  under  any  duty  or  ob- 
ligation to  see  that  a  subcontractor  does  not  de- 
posit materials  in  the  public  street.  Aldritt  v. 
OIllette-Herzog  Mfg.  Co.  (1902)  85  Minn.  206. 
88  N.   W.   741. 

In  a  case  where  water  flowed  Into  plaintiff's 
cellar  in  consequence  of  the  manner  in  which  a 
subcontractor  constructed  a  vault  and  side- 
walk in  front  of  a  building,  the  court  con- 
curred with  the  finding  of  a  referee  that  the 
principal  contractor  was  not  liable  for  the 
resulting  damase,  as  he  was  under  no  obli- 
gation by  his  contract  to  give  any  direction  as 
to  this  portion  of  the  work,  and  had  no  control 
or  authority  over  the  mode  or  manner  of  Its 
performance,  but  only  a  right  to  Insist  generally 
that  the  work  be  done  according  to  the  terms 
of  the  contract.  Slater  v.  Mersereau  (1876) 
04  N.  Y.  138. 

In  Hawke  v.  Brown  (1898)  28  App.  Div.  37. 
50  N.  y.  Supp.  1032,  the  court  said:  "There 
is  no  authority  for  the  proposition  that  the 
employment  of  an  architect  to  make  plans  and 
specifications  for  work  of  this  character,  and  to 
supervise  the  work  In  Its  progress  to  comple- 
tion. Is  a  legal  duty  owing  by  the  employer 
either  to  the  contractor  or  to  third  persons. 
W^e  are  not  aware  of  any  such  rule  of  law.  An 
architect  Is  usually  retained  for  the  protection 
of  the  proprietor.  If  there  was  no  negligence 
Imputable  to  the  proprietor  in  the  employment 
of  the  contractor,  or  negligence  In  other  re- 
spects, the  failure  to  employ  an  architect  does 
not  constitute  a  breach  of  duty  owing  to  the 
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58 ;  Mills  v.  United  States,  12  L.  R.  A.  673, 
46  Fed.  738;  'Sorthem  Transp.  Co.  v.  Chi- 
cago, 99  U.  S.  635,  25  L.  ed.  336.  The  same 
principle  applies  in  reference  to  public 
streets  and  roads.  If  the  property  of  the 
abutter  is  not  appropriated  or  taken,  he  is 
not  suffered  to  recover  damages  for  any 
mere  change  of  grade.  Smith  v.  Washing- 
Ion,  20  How.  135,  15  L.  ed.  858;  Iron  Moun- 
tain R,  Co.  V.  Bingham,  87  Tenn.  522,  4  L. 
R.  A.  622,  11  S.  W.  705;  Pontine  v.  Carter, 
32  Mich.  164. 

In  Gibson  v.  United  States,  166  U.  S. 
269,  41  L.  ed.  996,  17  Sup.  Ct.  Rep.  578,  ac- 
cess by  river  to  the  riparian  lands  of  the 
plaintiff  was  cut  off  during  ordinary  water 
by  a  dike  constructed  just  above.  The  court, 
speaking    by    Chief    Justice    Fuller,    said: 


public,  and  is  no  evidence  of  negligence  In  the 
execution  of  the  work."  The  following  passage 
from  2  Thomp.  Neg.  |  41,  was  quoted  with  ap- 
proval :  "The  proprietor  usually  retains  control 
by  a  skilled  architect,  not  for  the  purpose  of 
controlling  the  contractor  in  his  methods,  but 
for  the  purpose  of  assuring  himself  that  the  re- 
sults enumerated  in  the  specifications  of  the 
contract  are  reached  l>y  the  contractor,  step  by 
step,  as  the  work  progresses." 

In  Burke  v.  Ireland  (1901)  166  N.  Y.  305, 
39  N.  E.  914,.  Reversing  (1900)  47  App.  Div. 
428.  62  N.  Y.  Supp,  453,  It  was  shown  that 
the  defendant  employed  a  competent  architect 
to  draw  the  plans  and  speciflcations  for  a  build- 
ing, which  were  approved  by  that  department 
of  the  city  government  which  had  charge  of  the 
matter,  and  there  was  no  ground  for  affirming 
that  he  Interfered  with  the  plans,  or  reserved 
or  exercised  any  right  to  change  them.  The 
work  of  constructing  the  building,  including 
the  foundations,  he  also  committed  to  a  com- 
petent contractor.  But  the  foreman  made  the 
mistake  of  placing  the  central  column,  which 
supported  the  upper  part  of  the  building,  upon 
an  insecure  foundation,  not  constructed  in  ac- 
cordance with  the  specifications,  the  result  be- 
ing that  the  building  collapsed  and  the  plain- 
tiff's Intestate  lost  his  life.  The  court  explained 
as  follows  its  reasons  for  denying  the  liability 
of  the  defendant :  "If  It  be  true  that  the  owner 
was  bound  at  his  peril  to  see  to  it  that  the 
foundation  of  the  iron  column  was  laid  upon 
solid  gi'ound,  then  It  would  be  difficult  to  avoid 
the  conclusion  that  the  result  of  the  accident 
could  be  attributed  to  the  omission  of  the  de- 
fendant in  that  respect.  But  we  think  that 
this  was  an  obligation  which  the  owner  could 
devolve  upon  an  independent  contractor,  and 
it  requires  only  a  fair  construction  of  the  con- 
tract to  show  that  it  was  placed  upon  the  build- 
er, for  whose  omissions  or  mistakes  the  defend- 
ant is  not  responsible.  There  is  no  proof  in 
the  case  from  which  the  jury  could  find  that 
the  accident  resulted  from  any  defect  in  the 
plan.  The  death  of  the  plaintiff's  Intestate  was 
caused  by  a  detective  execution  of  the  plan 
which  the  contractor  agreed  to  carry  out.  The 
central  column,  which  was  Intended  to  support 
the  building,  was  placed  upon  an  unsafe  founda- 
tion, and  this  was  the  direct  or  proximate  cause 
of  the  calamity.  If  the  architect,  who  had 
general  nnpervlslon,  had  Insisted  upon  a  care- 
ful Inspection  of  every  detail  of  the  work,  and 
65  L.  K.  A. 


"Riparian  ownership  is  subject  to  the  obli- 
gation to  suffer  the  consequences  of  the  im- 
provement of  navigation  in  the  exercise  of 
the  dominant  right  of  the  government  in 
that  regard.  ...  In  short,  the  damage 
resulting  from  the  prosecution  of  this  im- 
provement of  a  navigable  highway  for  the 
public  good  was  not  the  result  of  a  taking^ 
of  appellant's  property,  and  was  merely  in- 
cidental to  the  exercise  of  a  servitude  to 
which  her  property  had  always  been  sub- 
ject." 

The  King  Bridge  Company  was  but  an 
agent  of  the  townships  in  the  construction 
of  this  bridge,  and  is  entitled  to  any  exemp- 
tion from  liability  which  exists  in  favor  of 
the  supervisors  or  of  the  state  itself. 

In  Larkin  v.  Saginaw  County,  11  Mich. 

had  been  present  when  the  concrete  was  about 
to  be  laid  upon  the  disturbed  ground  outside 
the  old  cistern  wall,  he  might  have  discovered 
the  departure  from  the  terms  of  the  contract  In 
that  respect,  and  prevented  it.  But  the  archi- 
tect was  not  the  agent  or  servant  of  the  owner. 
He  was  In  the  exercise  of  an  independent  call- 
ing, and  held  the  same  legal  relations  to  the 
defendant  that  the  builder  did :  and,  for  the 
omissions  of  either  In  the  execution  of  the 
plans,  personal  negligence  cannot  be  imputed  to 
the  defendant.*' 

The  view  thus  taken  of  the  evidence  was 
radically  different  from  that  which  was  adopt- 
ed by  the  supreme  court,  which  proceeded  upon 
the  theory  that  the  architect  was  the  defend- 
ant's agent,  and  that,  as  one  of  the  two  con- 
tracts which  It  was  necessary  to  consider  In 
relation  to  the  incidence  of  the  liability  did 
not  require  anything  further  than  not  to  lay 
the  concrete  in  the  trenches  until  they  had  been 
inspected  by  the  architect,  while  the  other  con- 
tract made  no  provision  with  respect  to  the 
depth  of  any  excavation  required  to  produce  a 
good  bottom.  If  further  excavation  was  neces- 
sary beyond  that  for  which  the  plans  called, 
the  duty  of  determining  the  depth  to  which 
the  excavation  should  extend  developed  upon  the 
defendant  or  his  agents.  First  appeal  (1898) 
26  App.  Div.  487,  50  N.  Y.  Supp.  369;  second 
appeal  (1000)  47  App.  Div.  428,  62  N.  Y.  Supp. 
453. 

The  following  passage  contains  the  gist  or 
the  opinion  delivered  on  the  second  appeal : 
"Behrens  [the  architect]  not  only  prepared  the 
plans,  but  he  superintended  the  construction. 
When  a  point  was  reached  where  It  became  nec- 
essary to  determine  what  should  be  the  proper 
depth  of  the  excavation  for  a  secure  founda- 
tion, such  question  must  be  held  to  have  been 
work  w^Ithin  the  owner*8  control,  for  the  per- 
formance of  which,  by  the  agent  selected  by  him, 
he  was  responsible.  Vogel  v.  New  York  (1883) 
92  N.  Y.  10,  44  Am.  Rep.  349.  The  primary  duty 
resting  upon  the  defendant  Ireland  was  to  se- 
cure a  sure  foundation  for  his  building,  and  he 
ought  to  have  known. — at  least  he  Is  charge- 
able with  the  knowledge  essential  for  him  to 
perform  the  duty  properly.  As  he  did  not 
contract  with  any  contractor  for  a  specific 
depth  to  which  the  foundation  should  be  car- 
ried, and  as  the  architect  had  no  power  or  au- 
thority to  change  or  modify  his  plans,  the  duty 
of  determining  what  should  be  done  on  account 
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88,  82  Am.  Dec.  63,  an  action  was  brought 
for  the  improper  and  defective  construction 
of  a  bridge,  which  thereby  constituted  an 
obstruction  to  navigation.  Special  damages 
to  the  plaintiff  were  averred.  The  court 
held  that  the  action  of  the  board  of  super- 
visors in  providing  for  the  construction  of 
the  bridge  was  legislative,  and  that  no  ac- 
tion would  lie.  Said  the  court:  "What 
would  be  a  nuisance  if  erected  by  an  indi- 
vidual is  not  such  when  erected  by  author- 
ity of  law  and  by  the  public,  so  as  to  confer 
a  right  of  private  action  against  the  public 
therefor;  and  the  same  principle,  I  think, 
controls  in  this  case  that  would,  had  the 
bridge  been  built  by  authority  of  the  legis- 
lature." 
The  plaintiff  in  error  has  cited  and  relied 


of  the  infirmity  ot  the  soil  was  one  which  de- 
volved directly  upon  the  defendant  Ireland,  and 
the  architect  in  this  respect  occupied  the  rela- 
tion to  Ireland  of  an  ocdinary  agent.  For  his 
^failure  to  pr5perly  perform  his  duty  in  that 
reR.ird,  the  defendant  Ireland  is  chargeable." 

On  the  first  appeal  the  supreme  court  had 
also  laid  it  down  that  one  who  contracts  with 
an  Independent  contractor  for  the  construction 
of  a  building  upon  his  property  does  not  guar- 
antee to  third  persons  that  the  contractor  will 
comply  with  the  building  laws,  as  such  laws 
merely  limit  the  existing  rights  of  the  owner 
to  Improve  his  property,  and  do  not  confer  any 
Jiew  rights.  Burke  v.  Ireland  (1808)  26  App. 
Div.  487.  50  N.  Y.  Supp.  369.  This  point  was 
not  referred  to  by  the  court  of  appeals. 

A  complaint  which  shows  by  its  averments 
that  the  tortious  act  which  was  the  immediate 
«au8e  of  the  injury  was  collateral  in  Its  nature, 
and  was  committed  by  a  person  who  bore  to  the 
•defendant  the  relation  of  an  independent  con- 
tractor, cannot  be  made  proof  against  a  de- 
murrer by  Inserting  an  allegation  that  It  was 
the  legal  duty  of  the  defendant  to  examine  from 
time  to  time  the  condition  of  the  place  where 
the  work  was  being  done,  and  to  provide  suit- 
able material  for  making  that  examination. 
Boardman  v.  Creighton  (1901)  95  Me.  154,  49 
Atl.  663,  AfOrmlng  (1899)  93  Me.  17,  44  Atl. 
121. 

See  also  City  &  Suburban  R.  Co.  v.  Moores 
(1894)  80  Md.  348,  45  Am.  St.  Rep.  345,  30 
Atl.  643. 

This  doctrine  relieving  the  employer  from  the 
necessity  of  supervising  the  work  may  be  re- 
:garded  as  one  which  is  deduclble  directly  from 
the  legal  conception  of  an  independent  contract- 
or, as  being  essentially  a  person  who,  ex  hy- 
potheai,  is  entitled  to  exercise  his  own  discre- 
tion with  regard  to  the  manner  in  which  the 
results  which  he  has  undertaken  to  produce 
shall  be  achieved.  Or  it  may  be  put  upon  the 
ground  that  the  employer  is  entitled  to  act 
upon  the  presumption  that  a  contractor  who 
has  been  carefully  selected  will  exercise  rea- 
sonable skill  and  prudence  in  executing  the 
stipulated  work.  The  justifiability  of  this  pre- 
sumption is  adverted  to  by  Lord  Westbury  in 
the  passage  quoted  in  IV.,  supra,  from  his 
judgment  In  Daniel  v.  Metropolitan  R.  Co. 
(1871)  L.  R.  5  H.  L.  45,  61,  40  U  J.  C.  P.  N. 
8.  121,  24  L.  T.  N.  S.  815,  20  Week.  Rep.  37. 

In  Butler  v.  Hunter  (1862)  7  Ilurlst.  &  N. 
€6  L.  R.  A. 


upon  Maxicell  v.  Bay  City  Bridge  Co,  46 
Mich.  278,  289,  9  N.  W.  410,  as  authority 
for  the  contention  that  any  injury  to  the 
property  of  a  riparian  owner  below  by  the 
construction  even  of  a  lawful  bridge  is  re- 
coverable. The  point  does  not  seem  to  have 
been  considered,  though  there  is  a  clause  in 
the  opinion  which  seems  to  support  plain- 
tiff's claim.  The  principle  is,  however,  in 
conflict  with  both  earlier  and  later  Michigan 
cases  in  respect  of  incidental  damages  not 
amounting  to  either  an  appropriation  or  "an 
invasion"  of  the  plaintiff*8  premises,  but 
incident  to  a  lawful  public  improvement. 
Pontiao  v.  Carter,  32  Mich.  164,  172;  Scran- 
ton  V.  Wheeler,  113  Mich.  565,  67  Am.  St. 
Rep.  484,  71  K  W.  1091.  In  respect  of 
damages    incident   to    a   lawful    change    of 


825,  31  L.  J.  Exch.  N.  S.  214,  10  Week.  Rep. 
214,  plaintiff's  counsel  argued,  in  substance, 
that  where  a  person  employs  a  tradesman  to  do 
work  which  may  be  dangerous  to  another  (here 
the  making  of  an  excavation  on  land  adjacent 
to  a  house),  he  is  bound  to  show  that  he  direct- 
ed all  care  to  be  taken,  and  specifically  pointed 
out  what  was  the  danger  to  be  guarded  against, 
or,  at  all  events,  to  show  that  he  did  enough  to 
exempt  himself  from  responsibility.  But  Pol- 
lock, C.  B.,  rejected  this  contention,  saying: 
"It  must  be  assumed  t^iat  directions  were  given 
to  do  the  work  in  the  ordinary  way.  and  to  take 
all  the  proper  precautions  not  to  cause  any 
mischief."  Wilde,  B.,  also  observed :  "It  is 
said  that  the  defendant  ought  to  have  given  or- 
ders to  do  the  work  in  a  tradesman-like  way, 
or  ought  to  have  pointed  out  what  was  requisite, 
but  It  seems  to  me  that  it  would  be  unreason- 
able to  require  an  unskilled  person  to  point  out 
to  a  skilled  person  in  what  way  the  work  should 
l>e  done.  I  think  that,  as  a  matter  of  fact,  if 
a  man  gives  an  order  to  a  tradesman  to  do  some 
work,  he  means  him  to  do  it  in  the  ordinary  and 
tradesman- like  way."  This  case  is  referred  to 
as  an  illustration  of  the  general  principle  em- 
bodied in  the  above  quotation.  The  decision  it- 
self has  been  virtually  overruled.  See  subd. 
VII.  b,  of  note  to  Jacobs  v.  Fuller  &  II.  Co.,  post, 
— ,  on  Liubllily  of  employer  for  injuries  caused 
hy  the  performance  of  work  by  independent  con- 
tractor which  is  dangerous  unless  certain  pre- 
cautions are  observed. 

"When  the  contract  Is  to  do  an  act  in  itself 
lawful,  it  is  presumed  that  it  Is  to  be  done  In  a 
lawful  manner."  Eaton  v.  European  &  N.  A. 
R.  Co.  (1871)  59  Me.  520.  8  Am.  Rep.  430; 
Carter  v.  Berlin  Mills  Co.  (1870)  58  N.  H.  52. 
42  Am.  Rep.  572. 

In  Independence  v.  Slack  (1895)  134  Mo. 
66,  34  S.  W.  1094,  where  It  was  held  that  land- 
owners who  make  a  contract  with  another  per- 
son to  provide  the  materials  and  construct  a 
sidewalk  in  front  of  their  premises  are  not  lia- 
ble for  an  injury  caused  by  stones  and  other 
obstructions  negligently  left  In  the  street  by 
the  contractor,  the  court  reasoned  thus :  "We 
know  of  no  principle  of  law  that  Imposes  a  legal 
obligation  upon  the  owner  of  property  adjacent 
to  a  public  street  to  see  that  no  obstructions  to 
travel  are  placed  or  suffered  to  remain  there- 
on ;  nor  is  there  evidence  of  a  contract  with, 
or  license  from,  the  city  which  placed  defend- 
ants under  any  peculiar  obligation  to  keep  the 
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^ade,  Cooley,  Ch.  J.,  in  Poniiac  v.  Carter, 
said:  "The  injury  in  all  these  cases  is  inci- 
dental to  an  exercise  of  public  authority, 
which  in  itself  must  be  assumed  to  be 
proper,  because  it  is  had  by  a  public  body 
acting  within  its  jurisdiction,  and  not 
charged  with  malice  or  want  of  good  faith. 
It  must,  therefore,  be  regarded  as  an  injury 
that  every  citizen  must  contemplate  as  one 
that,  with  more  or  less  likelihood,  might 
happen." 

6.  The  act  of  the  King  Bridge  Company 
cannot  be  regarded  as  its  personal  act,  but  as 
that  of  the  supervisors  authorizing  this 
bridge.     United  States  v.  Lynah,  188  U.  S. 


street  secure  while  they  were  Improving  their 
property.  Defendants  were,  of  course,  respon- 
sible for  what  they  did  themselves  or  directed 
others  to  do.  but  the  contract  in  question  did 
not  necessarily,  or  probably,  involve  the  com- 
mission of  a  nuisance,  and  cannot,  therefore, 
be  construed  as  a  direction  by  defendants  to 
commit  the  negll}?ent  acts  of  which  complaint 
is  made.  They  had  the  right  to  make  the  con- 
tract, and  to  believe  that  the  work  would  be 
done  carefully  in  all  respects ;  and,  after  they 
had  committed  it  to  Stewart,  duty  did  not  re- 
quire them  to  Interpose,  and  see  that  the  meth- 
ods adopted  were  careful  and  proper," 

On  the  other  hand,  it  is  clear  that,  in  cases 
of    the    types    discussed    in    note   to    Jacobs    v. 

Puller   &   H.    Co.    post, ,   on    Liability    of 

employer  for  injuries  caused  hy  performance 
of  work  by  independent  contractor  which  is 
dangerous  unless  certain  precautions  are  ob- 
served, and  to  Anderson  v.  Fleming,  66  L.  R. 

A  ,  on  Liability  of  employer  for  acts  of 

independent  contractor  where  injuries  result 
from  nonperformance  of  absolute  duties,  what 
the  law  virtually  declares  is  that  the  em- 
ployer must  at  his  sperll,  see  that  the  work 
is  executed  with  reasonable  care;  and  his  lia- 
bility is  sometime  discussed  under  this  aspect. 

In  Hole  V.  Sittingbourne  &  S.  R.  Co.  (1861) 
6  Hurlst.  &  N.  488,  30  L.  J.  Exch.  N.  S.  81,  3 
L.  T.  N.  S.  750,  9  Week.  Rep.  274,  which  was 
decided  on   the  grounds  explained  in  subd.   Y. 

of  note  to  Thomas  v.  Harrington,  post,  , 

Pollock,  C.  B.,  in  the  following  passage  no- 
ticed an  alternative  conception  to  which  the 
liability  of  the  defendant  might  be  referred: 
"I  suggested,  in  the  course  of  the  argument, 
that  where  a  man  employs  a  contractor  to 
build  a  house,  who  builds  It  so  as  to  darken 
another  person's  windows,  the  remedy  is  not 
against  the  builder,  but  the  owner  of  the  house. 
It  may  be  that  the  same  principle  applies  to 
cases  where  a  man  is  employed  by  another  to  do 
an  act  which  It  Is  the  duty  of  the  latter  to  do. 
In  such  cases  it  Is  the  duty  of  the  owner  of 
the  soil  to  inquire  what  Is  in  the  course  of  be- 
ing done, — to  know  what  is  the  plan, — to  see 
that  the  materials  are  good,  and  to  take  care 
that  no  mischief  ensues.  So  here  It  was  the 
duty  of  the  company  to  see  how  the  contractor 
was  about  to  construct  the  bridge.  They  ought 
to  have  taken  care  to  ascertain  what  he  was 
about  to  do, — what  materials  he  would  use, — 
and  to  have  seen  that  the  specification  and  the 
materials  were  such  as  would  Insure  the  con- 
struction of  a  proper  and  efficient  bridge." 

In  Dalton  v.  Angus  (1881)  L.  R.  App.  Cas. 
829,  50  L.  J.  Q.  B.  N.  S.  689,  44  L.  T.  N.  S. 
(>5  L.  R.  A. 


445,  47  L.  ed.  639,  23  Sup.  Ct.  Rep.  349.  If 
there  has  been  any  appropriation,  it  ha» 
been  by  the  public,  for  the  benefit  of  the 
public,  and  the  action  should  have  been 
against  the  townships  and  railway  com- 
pany. Certain  it  is  that  there  was  no  ap- 
propriation of  plaintiff's  property  in  any 
view  of  the  case,  prior  to  the  completion  of 
the  work  and  the  acceptance  of  the  bridge 
by  the  public.  The  evidence  was  conclusive 
that  no  injury  had  been  done  up  to  the  time 
defendants  turned  the  bridge  over  to  the 
owner.  How,  then,  can  it  be  said  that  there 
has  been  any  "appropriation"  of  plaintifTV 
land  by  the  defendant  in  error?     But  has- 


844,  30  Week.  Rep.  196,  Lord  Blackburn  sal* 
in  the  course  of  his  opinion  :  "A  person  caus- 
ing something  to  be  done  the  doing  of  which 
casts  on  him  a  duty  cannot  escape  from  the  re- 
sponsibility attaching  on  him  of  seeing  that 
duty  performed  by  delegating  it  to  a  con- 
tractor." 

According  to  LindleV,  L.  J.,  in  Hardaker  v. 
Idle  DIst.  Council  [1896]  1  Q.  B.  342.  65  L.  J. 
Q.  B.  N.  S.  363,  74  L.  T.  N.  S.  69,  44  Week.  Rep. 
323,  60  J.  r.  196,  the  effect  of  what  was  said" 
by  Lords  Blackburn  and  Watson  in  Flughes  v. 
Percival  (1883)  L.  R.  8  App.  Cas.  443.  446,  449^ 
52  L.  J.  Q.  B.  N.  S.  719,  49  L.  T.  N.  S.  189, 
31  Week.  Rep.  725,  47  J.  P.  772,  was  that  where 
the  work  Is  of  an  Intrinsically  dangerous  char- 
acter the  employer's  duty  Is  to  see  that  the 
contractor  does  his  work  properly. 

For  other  cases  In  which  the  duty  of  exer- 
cising supervision  is  predicated  specifically  witb 
respect  to  work  which  involved  the  perform- 
ance of  absolute  duties  which  were  lncuml)ent 
on  the  employer,  see  O'Brien  v.  Board  of  Land 
&  Works  (1880)  6  Vict.  L.  Rep.  (L.)  204,  2 
Australian  Law  Times,  22 ;  Williams  v.  Tripp> 
(1878)  11  R.  I.  447;  Logansport  v.  Dick  (1880) 
70  Ind.  65,  36  Am.  Rep.  166. 

The  exibtence  of  the  duty  of  supervision  is 
occasionally  Inferred  from  the  terms  of  some 
statutory  provision  which  regulates  the  per- 
formance of  the  work  In  question. 

W'here  the  charter  of  a  city  requires  the 
1x>ard  of  public  works  to  take  charge  of  the  erec- 
tion of  public  buildings  it  Is  their  duty  to  see, 
through  their  architect  or  otherwise,  that  the 
work  on  every  building  of  that  description  is 
performed  according  to  the  plans  and  specifi- 
cations adopted  by  the  common  council.  Chi- 
cago V.  Dermody  (1871)  61  111.  431.  The 
court  said :  "If  those  having  charge  of  the 
construction  or  repair  of  streets,  bridges,  etc., 
permit  obstructions,  pits,  or  other  dangerous 
places,  to  be  made  In  the  streets  by  the  contract- 
or without  being  properly  guarded,  the  city 
is  liable  for  injury  that  may  ensue,  because  the- 
work  is  In  the  charge  of  the  proper  city  ofll- 
cer,  and  is  being  done  by  authority  of  the  city. 
Nor  is  It  an  answer  in  such  a  case  to  say  the 
contractor  departed  from  his  contract  or  vio- 
lated the  city  ordinances  in  performing  the- 
work,  as  It  Is  the  duty  of  the  officer  having 
charge  of  the  improvement  to  see  that  the  plans 
are  pursued  and  the  proper  precautions  taken  to 
secure  the  safety  of  the  public ;  and  It  is  negli- 
gence on  the  part  of  such  officers  in  failing  to 
see  that  they  are  adopted.  And  the  same  rule 
must  prevail  where  the  city  or  Its  officers  have 
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there  been  any  appropriation  of  plaintiff's 
land  by  anyone?  There  has  been  no  such 
permanent  flooding  as  was  held  to  be  an  ap- 
propriation in  Pumpelly  v.  Green  Bay  &  M. 
Canal  Co,  13  Wall.  166,  20  L.  ed.  657,  and 
United  States  v.  Lynah,  188  U.  S.  445,  47 
L.  ed.  539,  23  Sup.  Ct.  Rep.  349.  The  in- 
jury done  has  not  been  by  flooding  or  any 
sort  of  possession,  but  simply  by  the  natural 
effect  of  the  flow  of  the  current  upon  a 
bank  against  which  it  has  always  flowed. 
Its  volume  and  force  have  been  increased, 
but  the  force  is  exerted  between  the  river 
banks,  and  has  not  involved  the  surface  of 
plaintiff's  land.     The  incidental  injury  was 


charge  of  the  erection  of  a  public  building  for 
the  use  o'  the  city." 

Compare  also  the  case  cited  in  subd.  XI.  of 

note  to  Anderson  v.  Fleming,  66  L.  R.  A.  , 

on  Liability  of  employer  for  acta  of  independent 
contractor  where  injuries  result  from  non- 
performance of  absolute  duties  of  employer. 

It  should  be  noted  that,  under  such  cir- 
cumstances as  these  the  work  Is  assumed  to  be 
under  the  employer's  control  while  It  is  In 
progress,  and  the  liability  which  he  incurs  by 
reason  of  a  failure  to  perform  the  duty  of  su- 
pervision might  equally  well  be  referred  to  the 
conception  that  the  contractor  is,  in  point  of 
law,  his  servant  (see  subds.  X.  et  scq.  of  note  to 
Richmond  v.  Sitterding.  65  L.  R.  A.  445,  on 
Persons  deemed  to  be  independent  contractors 
within  meaning  of  rule  relieving  employer  from 
liability)  t  or  to  the  conception  that  he  Is  con- 
structively, If  not  actually,  directing  the  opera- 
tions, or  from  some  explicit  stipulation  in 
the  contract?  Slater  v.  Mersereau  (1876)  64 
N.  Y.  138.  A  referee  had  found  that  the  wa- 
ters which  flowed  into  the  cellar  of  the  building 
and  injured  the  plaintiffs  came  from  the  roof 
by  reason  of  the  failure  of  the  defendant  to 
direct  the  subcontractors  to  make  the  neces- 
sary cuttings  in  the  wall  for  the  waste  pipe, 
which  was  Intended  to  connect  with  the  sewer, 
and  w^Ithout  which  it  could  not  be  connected,  so 
that  he  failed  to  provide  means  to  carry  off 
the  rain  water.  Discussing  the  effect  of  this 
finding  in  connection  with  a  clause  In  the  con- 
tract with  the  subcontractors  which  provided 
that  they  should  do  all  the  cutting  away  for 
repairing  after  plumbing,  etc.,  as  "they  should 
be  directed,"  the  court  said :  "It  necessarily 
follows  frc:m  the  terms  of  the  contract  that  the 
defendant  was  bound  to  give  such  directions  as 
were  required  to  prepare  the  same,  and,  upon 
a  failure  to  do  so,  that  he  should  be  held  re- 
sponsible for  the  damages  which  ensued  by  rea- 
son of  his  neglect  In  this  respect.  According 
to  this  condition,  the  defendant  exercised  a  su- 
pervisory control  over  the  progress  of  the  work. 
and  it  was  a  part  of  his  duty  to  see  that  it  was 
conducted  properly  and  with  the  exercise  of 
ordinary  care  and  skill,  so  as  to  prevent  In- 
juries to  other  parties." 

On  the  ground  that  it  was  provided  in  thn 
contract  for  the  erection  of  a  building  that 
partitions,  etc.,  were  to  be  taken  down  or  filled 
up  as  may  be  required,  and  anchored  where  di- 
rected, it  was  held  that  the  directions  were  to 
be  given  by  the  owners.  Lancaster  v.  Connect- 
icut Mut.  L.  Ins.  Co.  (1887)  92  Mo.  460,  1 
Am.  St.  Rep.  739,  5  S.  W.  23. 
65  L.  R.  A. 


one  w^hich  might  have  been  guarded  against 
by  a  protecting  line  of  piles  or  by  a  sea  wall^ 
and  the  question  at  last  is  as  to  whose  duty 
it  was  to  properly  protect  a  river  bank,  ex- 
posed to  waste  by  the  increased  volume  and 
force  of  the  current  to  which  it  is  exposed  t 
That  such  a  consequential  injury  is  a  tak- 
ing or  appropriation,  we  cannot  agree. 

There  was  no  error  in  directing  a  verdict 
for  the  defendant,  and  the  judgment  is  af- 
firmed. 

Petition  for  certiorari  denied  by  Supreme- 
Court  of  United  States  October  19,  1903. 


VI.  Extent  of  duty  of  employer  to  guard  against 
possible  accidents. 

It  is  sufficiently  manifest  that  the  virtual 
abrogation  of  the  doctrine  now  under  discus- 
sion would  result  if  the  law  were  to  predicate, 
in  respect  to  all  kinds  of  work  Indifferently,  the- 
exlstence  of  an  absolute  duty  on  the  employer'^ 
part  to  guard  against  accidents,  probable  as 
well  as  Improbable,  that  may  happen  to  the 
damage  of  third  persons  w^hile  that  work  is 
being  performed  by  an  independent  contractor. 

In  City  &  Suburban  R.  Co.  v.  Moores  (1894) 
80  Md.  348,  45  Am.  St.  Rep.  345,  30  Atl. 
643,  where  a  horse  was  frightened  by  the 
whistle  of  a  steam  engine  used  for  the  purpose 
of  hauling  along  the  defendant's  track  cars  be- 
longing to  a  contractor  and  loaded  with  mate- 
rials which  were  to  be  used  by  him  for  the  re- 
pair of  a  turnpike  road,  the  court  reasoned  as 
follows :  "It  would  be  carrying  the  obligation 
of  the  turnpike  company  beyond  that  required 
or  authorized  by  the  authorities  to  hold  that 
its  duty  to  the  public  required  It  to  see  that 
the  servants  of  White  [the  contractor!  were  not 
thus  negligent,  although  the  use  of  the  strnm 
engine  was  not  a  nuisance  per  se,  and  could  be 
operated  so  as  not  likely  to  do  any  injury  to- 
anyone  using  the  road.  It  would  be  requiring 
too  much  of  it  to  make  It  take  such  precautions 
against  accidents  when  letting  out  lawful  work 
to  an  Independent  contractor.  It  must  be  ad- 
mitted that  the  work  to  be  done  was  lawful, 
and  the  company  had  the  right  to  assume  that 
there  would  not  be  such  negligence  as  that  com- 
plained of,  which  was  entirely  collateral  to. 
and  not  a  probable  consequence  of,  the  work 
contracted  for.  To  hold  the  company  to  such  a 
strict  liability  would  practically  forbid  it  from 
having  such  work  done  by  contractors,  as  it 
would  have  to  keep  Its  own  agents  on  engines 
to  see  that  there  was  no  negligence  on  the 
part  of  the  contractors  or  their  servants." 

If,  therefore,  recovery  Is  sought  on  the  ground- 
that  the  employer  ought  to  have  adopted  cer- 
tain precautionary  measures  for  the  purpose  of 
preventing  the  injury  complained  of.  the  action 
will  fail,  unless  the  plaintiff  can  at  least  show 
that,  in  view  of  the  nature  of  the  work  and  the 
conditions  under  which  it  was  to  l>e  executed, 
the  defendant  should  have  foreseen  that  the 
actual  catastrophe  which  occurred  was  likely  to 
happen  if  those  precautionary  measures  were 
omitted.  Whether  the  production  of  evidence  to 
this  effect  will  entitle  him  to  go  to  the  Jury  up- 
on the  question  whether  the  employer  ought  to 
have  provided  for  the  protection  of  the  pub- 
lic was  a  point  which  elicited  different  opinion;:. 
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in  the  case  cited  below.  But  it  seems  to  be  a 
reasonable  Inference  from  the  more  recent  de- 
cisions cited  in  the  note  to  Jacobs  v.  Fuller  &  U. 
Co.  post, ,  on  Liability  of  employer  for  per- 
formance of  icork  by  independent  contractor, 
ichich  is  dangerous  unless  certain  precautions 
■ore  observed,  that  this  point  should  be  decided 
in  the  plaintiff's  favor. 

In  Pearson  v.  Cox  (1877)  L.  R.  2  C.  P.  Dlv. 
369,  36  L.  T.  N.  S.  495,  the  defendants  were 
builders  and  contractors,  who,  after  the  out- 
side of  a  bouse  was  finished,  had  removed  the 
outer  boarding  and  had  employed  a  subcontract- 
or to  do  the  internal  plastering.  One  of  the 
men  employed  by  the  subcontractor,  In  walking, 
shook  a  plank,  which  caused  a  tool  to  fall  out 
of  a  window  of  the  house,  and  the  tool,  in  fall- 
ing, injured  the  plaintiff,  who  was  passing 
along  the  highway.  The  Jury  found  that  the 
boarding  had  been  properly  removed,  but  that 
the  Injury  was  caused  by  the  negligence  of  the 
•defendants  in  not  providing  some  other  pro- 
tection for  the  public.  Upon  this  finding  it  was 
held  that  the  defendants  were  entitled  to  judg- 
ment. Commenting  upon  the  doctrine  pro- 
pounded by  the  plaintiff's  counsel,  that  there 
was  a  general  duty  imposed  upon  the  defendants 
to  guard  against  accident,  Coleridge,  Ch.  J., 
said :  "That  must  mean  accidents  which  could 
reasonably  be  foreseen,  and  there^was  no  evi- 
dence that  this  was  such  an  accident.  No 
•doubt  the  accident  has  happened,  and  may  hap- 
pen again,  but  the  falling  of  a  tool  in  this 
manner  is  not  such  a  probable  incident  In  the 
plastering  of  the  interior  of  a  house  as  that 
it  could  reasonably  have  been  foreseen.  If  it 
was  so,  that  would  be  a  ground  for  holding 
someone  liable ;  but  If  anyone  is  liable  for  not 
providing  some  protection,  it  would  be  the 
sulKontractor."  Bramwell,  L.  J.,  said :  "I 
am  of  the  same  opinion,  and  for  the  same  rea- 
sons. The  only  ground  on  which  the  action 
•could  be  maintained  against  the  defendants 
would  be  that  the  carrying  on  of  the  work  In 
the  course  of  which  the  accident  happened  was 
ii  nuisance  to  the  highway,  unless  the  passers 
l)y  were  guarded  against  the  results.  It  may  be 
that  when  a  house  is  being  built  there  is  a 
probability  that  tools  or  other  things  will  fall ; 
and  the  Jury  might  be  justified,  cither  upon  the 
•evidence  of  experts,  or  from  knowledge  of  com- 
mon life,  and  without  experts  being  called,  in 
finding  that  some  protection  to  the  public  must 
he  afforded.  .  .  .  But,  however  that  may 
be.  If  there  was  any  such  duty,  it  was  the 
duty  of  the  person  whose  conduct  was  a  nui- 
.  sance  to  the  highway.  I  agree  that  the  general 
builder  would  be  the  person  who  is  to  guard 
against  general  damages  in  the  course  of  the 
building,  but  this,  according  to  the  opinion  of 
the  Jury,  is  not  such  an  accident.  But.  even  if  I 
assume  danger  to  the  public  from  plastering, 
I  cannot  understand  upon  what  ground  the  de- 
fendants are  to  be  made  liable.  The  plasterer, 
if  any  person,  ought  to  be  made  liable ;  it  is  he 
who  knows  wlien  he  is  going  to  begin,  and  when 
he  Is  going  to  leave  off,  and  how  the  work  will 
be  done ;  and  he  is  the  person  who  ought  to  pro- 
Tide  against  the  accident.  Going,  therefore,  as 
far  as  I  can,  and  assuming  that  someone  ought 
to  have  provided  against  the  danger,  the  last 
link  in  the  chain  fails;  it  is  the  plasterer  who 
ought  to  have  provided  against  it,  and  not 
thtse  defendants."  Brett.  L.  J.,  said:  "The 
negligence  alleged  was  that  the  boarding  ought 
»o  have  been  kept  up,  or  that  there  ought  to 
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have  been  some  protection  at  the  window;  bat 
there  was  no  evidence  that  the  tool  fell  by  the 
negligence  of  anyone, — no  such  question  was 
left  to  the  Jury.  It  seems  to  have  been  assumed 
that  the  falling  of  this  tool  was  the  result  of 
accident.  If  there  had  been  any  evidence  that 
such. an  accident  might  probably  happen  whilst 
such  work  was  going  on  in  the  interior  of  a 
house,  then  there  might  have  been  a  question 
for  the  Jury  whether  someone  ought  not  to  have 
guarded  the  public  against  such  an  accident.  If 
there  had  been  such  evidence,  then,  with  all 
deference  to  what  has  been  said,  I  should  have 
thought  it  a  question  whether  the  builders  were 
not  the  persons  who  ought  to  have  put  up  that 
protection  to  the  public,  as  they  had  control 
over  the  whole  building.  But  there  was  no  evi- 
dence that  any  such  accident  was  probable,  and 
no  one  said  it  was  probable  that  such  things 
would  fall  from  the  window ;  nor  is  it  a  thing 
the  probability  of  which  must  be  known  to  all 
the  world,  so  that  the  jury  must  be  taken  to 
know  it  without  any  evidence.  The  accident 
was  highly  Improbable,  and  a  man  need  not 
guard  against  highly  improbable  accidents." 

An  employer  cannot  be  charged  with  liability 
on  the  theory  that  it  is  his  duty  to  insert  in 
a  contract  an  affirmative  provision  to  the  effect 
that  the  contractor  shall  not  be  guilty  of  negli- 
gence. "The  law  always  implies  that  every 
person  who  is  autho'-ized  to  do  any  act  which. 
If  it  is  done  improperly,  may  injure  bis  neigh- 
l)or,  will  do  that  act  w^ithout  negligence ;  and 
such  an  implication  is  a  necessary  part  of 
every  contract."  White  v.  New  York  (1897) 
15  App.  Dlv.  440,  44  N.  Y.  Supp.  454,  holding 
a  complaint  to  be  demurrable  which  was  based 
upon  the  theory  that  the  failure  of  a  city  to  in- 
clude in  a  contract  with  an  independent  con- 
tractor for  the  improvement  and  grading  of  a 
street  a  provision  that  the  contractor  should 
care  for  and  remove  all  surface  water,  sewage, 
and  drainage  which  would  be  interfered  with 
by  such  grading  rendered  it  liable  for  the  negli- 
gence of  such  contractor  in  falling  to  provide 
for  the  removal  of  surface  water  and  sewage. 

In  Aston  v.  Nolan  (1883)  63  Cal.  269.  it 
was  urged  that  it  was  the  duty  of  defendant  to 
Insert  In  the  contract  an  express  term,  to  the 
effect  that  the  work  should  be  so  conducted  and 
tinlshed  as  not  to  disturb  the  soil  of  the  ad- 
jacent lot,  and  that,  in  default  of  such  express 
provision,  the  defendant  was  liable,  because  the 
work  was  done  in  accordance  with  the  con- 
tract. The  court,  however,  said :  "When  a 
contract  provides  for  doing  a  thing  which  may 
be,  and  generally  is,  done  in  a  lawful  manner, 
and  is  silent  as  to  the  mode  of  doing  It,  the 
contract  is  to  be  construed  as  cequlring  it  to 
be  done  in  a  lawful  manner.  As  the  injury  was 
caused  by  the  contractor  while  doing  work 
which,  it  must  be  assumed,  could  have  been 
done  without  causing  it,  and  the  contractor 
had  agreed  so  to  do  it,  the  injury  was  done  in 
violation  of  his  contract." 

Still  less  can  an  employer  be  held  responsi- 
ble on  the  ground  that  the  injury  was  a  natural 
and  probable  result  of  his  contract,  where  that 
instrument  expressly  provides  that  the  stipulat- 
ed work  shall  be  carefully  done,  and  the  Injury 
complained  of  would  not  have  occurred  had 
that  provision  been  observed.  Samuelson  v.  ■ 
Cleveland  Iron  MIn.  Co.  (1882)  49  Mich.  164. 
43  Am.  Rep.  456,   13  N.   W.  499. 
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VII.  For  what  toria  of  contractor  the  employer 
it  not  bound  to  aneioer, 

a.  In  general. 

In  the  following  subdlTlsfoDs  the  cases  In 
which  various  kinds  of  collateral  ne^Uffence 
are  Involved,  have  been  arranged  in  such  a  man- 
ner as  to  facilitate  comparison  and  contrast 
with  those  in  which  recovery  has  been  allowed 
on  one  or  other  of  the  various  grounds  dis- 
cussed In  the  notes  dealing  with  the  grounds  on 
which  employers  are  held  liable  notwithstand- 
ing the  employment  of  an  independent  contract- 
or (notes  to  Thomas  v.  Harrington,  post, , 

on  Liability  of  employer  for  acts  of  indepen- 
dent contractor  where  injury  is  direct  result 
of  work  contracted  for;  to  Jacobs  v.  Puller  & 

H.  Co.  post, ,  on  Liabilitjf  of  employer  for 

injuries  caused  by  the  performance  of  work  by 
an  independent  contractor  which  is  dangerous 
unless  certain  precautions  are  observed ;  to  An- 
derson V.  Fleming,  06  L.  R.  A.  ,  on  Liabil- 
ity of  employer  for  acts  of  independent  contract- 
or where  injuries  result  from  nonperformance 
of  absolute  duties  of  employer).  It  is  deserv- 
ing of  notice  that.  In  not  a  few  instances,  the 
result  of  determining  the  rights  of  the  parties 
with  reference  to  different  principles  has  been 
the  rendition  of  conflicting  decisions  with  re- 
gard to  virtually  identical  facts. 

If  it  is  conceded  or  established  that  the  tort 
feasor  was  an  independent  contractor,  the  non- 
liability of  the  employer  becomes  an  inference 
in  p«^int  of  law,  if  the  only  reasonable  deduc- 
tion from  the  circumstances  as  shown  is.  that 
the  Injury  in  question  resulted  proximately  and 
solely  from  the  negligent  manner  in  which  the 
stipulated  work  was  performed,  or  from  a 
wrongful  act  which  was  neither  a  necessary 
nor  a  probable  incident  of  that  work. 

"Where  the  act  is  In  itself  a  nuisance,  the 
party  who  employs  another  to  do  It  is  respon- 
sible for  all  the  conseqifences.  for  there  the 
maxim.  Qui  facit  per  alium  facit  per  se,  applies ; 
but,  where  the  mischief  arises,  not  from  the 
act  itself,  but  the  Improper  mode  in  which  it 
is  done,  the  person  who  ordered  It  is  not  re- 
sponsible, unless  the  relation  of  master  and 
servant  exists."  Butler  v.  Hunter  (1862)  7 
Hurlst.  &  N.  826.  31  L.  J.  Exch.  N.  S.  214,  10 
Week.  Rep.  214,  per  Pollock,  C.  B. 

"The  true  distinction  between  cases  of  mas^ 
ter  and  servant  and  cases  of  employer  and  In- 
dependent contractor  seems  to  be  this,  that, 
when  the  person  actually  doing  the  work  does 
something  for  which  he  would  himself  be  liable, 
the  master  Is,  whilst  the  employer  Is  not,  liable 
for  what  Is  conveniently  called  'collateral  neg- 
ligence.' meaning  thereby  negligence  other  than 
the  imperfect  or  improper  performance  of  the 
work  which  the  contractor  is  employed  to  do." 
RIgby,  L.  J.,  in  Hardaker  v.  Idle  Dlst.  Council 
[1896]  1  Q.  B.  352,  65  L.  J.  Q.  B.  N.  S.  363, 
74  L.  T.  N.  S.  69,  44  Week.  Rep.  323,  60  J.  P. 
196. 

"When  the  work  is  not  in  itself  a  nuisance, 
and  the  Injury  results  from  the  negligence  of 
such  contractor  or  his  servants  in  the  execution 
of  It,  the  contractor  alone  Is  liable,  unless  the 
-  owner  Is  in  default  in  employing  an  unskilful 
or  Improper  person  as  the  contractor."  Cuff 
V.  Newark  &  N.  Y.  R.  Co.  (1870)  35  N.  J.  U 
17,  10  Am.  Rep.  205. 

"For  negligences  of  the  contractor,  not  done 
under  the  contract,  but  In  violation  of  it,  the 
65  L.  R.  A. 


employer  is,  in  general,  not  liable."  Lawrence 
V.  Shlpman   (1873)   39  Conn.  586. 

In  a  case  where  a  contractor  had  omitted  to 
close  an  opening  over  an  area,  the  court  said : 
"We  are,  for  these  reasons,  of  the  opinion  that 
the  true  rule  in  cases  of  this  character  is,  if 
the  nuisance  necessarily  occurs,  in  the  ordinary 
mode  of  doing  the  work,  the  occupant  or  owner 
!s  liable:  but  if  it  Is  from  the  negligence  of 
the  contractor,  or  his  servants,  that  he  should 
alone  be  responsible."  Scammon  v.  Chicago 
(1861)  25  111.  424,  79  Am.  Dec.  334. 

The  employer  is  not  liable  where  the  injury 
was  caused  by  "the  manner  In  which  the  con- 
tractor managed  the  details  of  the  work."  Haus- 
er  V.  Metropolitan  Street  R.  Co.  (1890)  27 
Misc.  538,  58  N.  Y.  Supp.  286. 

The  conception  of  an  injury  which  was  the 
result  of  the  manner  in  which  the  contract  was 
performed  is  also  explicitly  adverted  to  in 
Shute  V.  I»rinceton  Twp.  (1894)  68  Minn.  337, 
50  N.  W.  1050. 

Other  forms  of  words  which  may  be  used  to 
express  the  same  general  conception  are  sug- 
gested by  the  following  phrases: 

"A  wrongful  act  of  commission  by  a  con- 
tractor beyond  the  scope  of  his  employment." 
Gray  v.  Pullen  (1864)  5  Best  &  S.  970,  984, 
34  L.  J.  Q.  B.  N.  S.  265,  11  L.  T.  N.  S.  669.  13 
Week.  Rep.  57,   per  Brie,  Ch.   J. 

A  "wrongful  act  unnecessarily  done"  by  the 
contractor  in  the  performance  of  his  work.  Up- 
ton V.  Townend  (1865)  17  C.  B.  80,  71,  25 
L.  J.  C.  P.  N.  S.  44,  1  Jur.  N.  S.  1089.  4  Week. 
Rep.  56,  oer  WMlles.  J. 

Acts  which  were  "unnecessary  to  the  accom- 
plishment of  the  work,  and  in  no  way  connect- 
ed with  its  proper  performance"  (Scammon  t. 
Chicago  [1861]  25  111.  424,  79  Am.  Dec.  334)  ; 
or  which  "did  not  necessarily  occur  as  an  In- 
cident to  the  prosecution  of  the  work"  (Ibid.)  ; 
or  which  did  '*not  necessarily  arise"  out  of  the 
work  contracted  for  (Chicago  City  R.  Co.  v. 
Hennessy    [1884]    16    111.    App.    153). 

An  accident  "caused  by  the  act  of  the  con- 
tractor In  doing  what  It  was  not  necessary  for 
him  to  do, — what  he  was  not  expected  to  do." 
Boomer  v.  Wilbur  (1900)  176  Mass.  482,  63 
L.    R.    A.    172,   57   N.    B.    1004. 

In  a  case  where  the  evidence  is  susceptible 
of  the  construction  that  the  person  employed 
was  exercising  an  Independent  employment  un- 
der the  contract,  it  is  error  to  refuse  a  charge 
to  the  effect  that,  if  the  accident  was  the  re- 
sult of  the  negligence  of  that  person  or  of  his 
servants,  the  employer  is  not  liable.  Potter  v. 
Seymour    (1859)   4  Bosw.   140. 

The  term  commonly  used  for  the  purpose  of 
describing  tortious  conduct  for  which  the  em- 
ployer is  not  liable  Is  "collateral." 

"Liability  for  the  collateral  negligence  de- 
pends entirely  upon  the  existence  of  the  relation 
of  master  and  servant  between  the  employer 
and  the  person  actually  in  default."  Mersey 
Docks  &  Harbour  Board  v.  Glbbs  (1864)  L.  R. 
1  H.  L.  03,  11  H.  L.  Cas.  686,  36  L.  J.  Exch. 
N.  S.  225,  12  Jur.  N.  S.  571,  14  L.  T.  N.  S. 
677,  14  Week.   Rep.  872,  per  Blackburn,  J. 

In   the   later  case   the   same  Judge    (then  a 

member    of   the   House    of   Lords)     observed: 

"Ever  since  Quarman  v.  Burnett  (ISiO)  6  Mees. 

&  W.  499,  9  L.  J.  Exch.  N.  S.  308,  4  Jur.  9«9, 

It  has  been  considered  settled  law  that  one  em- 

I  ploying  another  Is  not  liable  for  his  collateral 

negligence,  unless  the  relation  of  master  and 

■  servant  existed  between  them.     So  that  a  per- 
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son  employing  a  contractor  to  do  work  la  not 
liable  for  the  negligence  of  that  contractor  or 
his  servants."  Dal  ton  y.  Angus  (1881)  L.  R. 
6  App.  Cas.  740.  50  L.  J.  Q.  B.  N.  S.  689,  44  L. 
T.  N.  S.  844,  30  Week.  Rep.  196. 

The  same  word  is  also  used  in  the  following 
cases:  Iloie  y.  Slttingbourne  &  S.  R.  Co.  (1861) 
6  Hurlst.  &  N.  488,  30  L.  J.  Bxch.  N.  S.  81, 
3  L.  T.  N.  S.  750.  9  Week.  Rep.  274;  Butler 
V.  Hunter  (1862)  7  Hurlst.  &  N.  826.  31  L. 
J.  Exch.  N.  8.  214.  10  Week.  Rep.  214;  Hard- 
aker  v.  Idle  Dlst.  Council  [1896]  1  Q.  B. 
352.  63  L.  J.  Q.  B.  N.  S.  363.  74  L.  T.  N.  S. 
69,  44  Week.  Rep.  323,  60  J.  P.  196 ;  Birming- 
ham y.  McCary  (1887)  84  Ala.  469,  4  So.  630; 
FrassI  v.  McD  nald  (1898)  122  Cal.  400.  55 
Pac.  139,  772;  Dayle  v.  Levy  (1887)  39  La. 
Ann.  551,  4  Am.  St.  Rep.  225,  2  So.  395 ;  San- 
ford  y.  Pawtucket  Street  R.  Co.  (1896)  19  R. 
I.  537.  33  L.  R.  A.  564,  35  Atl.  67. 

Another  word  which  conveys  a  similar  mean- 
ing, but  which  Is  found  less  frequently  in  the 
reports.  Is  "casual."  Hardaker  v.  Idle  Dlst. 
Council  [18961  1  Q.  B.  335,  65  L.  J.  Q.  B.  N. 
S.  303.  74  L.  T.  N.  S.  69,  44  Week.  Rep.  323. 
60  J.  P.  196;  Smith  v.  Benick  (1898)  87  Md. 
610,  42  L.  R.  A.  277,  41  Atl.  56;  Wilson  v. 
White  (1883)  71  Ga.  506,  51  Am.  Rep.  269. 

Occasionally  those  two  epithets  are  combined 
in  the  same  statement.  See,  for  example,  Holli- 
day  V.  National  Teleph.  Co.  [18991  2  Q.  B. 
392,  400.  68   L.  J.  Q.   B.  N.   S.   1016. 

In  some  instances  the  language  used  is  in- 
dicative of  the  conception  that  no  causal  con- 
nection between  the  letting  of  the  contract  and 
the  injury  can  be  said  to  exist  where  that  In- 
Jury  resulted  solely  from  the  tortious  act  of 
the  contractor. 

Thus  wc  find  It  laid  down  that  the  employer 
Is  not  liable  where  the  execution  of  the  work 
did  not  entail  the  injury  in  question  as  a  "nat- 
ural or  necessary"  conseqpence  (O'Rourke  v. 
Hart  [18601  7  B  sw.  511  [1862]  9  Bosw.  301)  ; 
as  a  "natural  result"  (Knowlton  v.  Holt 
[1891]  67  N.  H.  155,  30  Atl.  346;  Carter  v. 
Berlin  Mills  Co.  [1876]  58  N.  H.  52.  42  Am. 
Rep.  572;  Fuller  v.  Grand  Rapids  [1895]  105 
Mich.  529,  63  N.  W.  530)  ;  or  as  a  "probable" 
consequence  (Smith  v.  Benick  [1898]  87  Md. 
610,  42  L.  R.  A.  277,  41  Atl.  56)  ;  or  as  a 
"necessary  consequence"  (Moore  v.  Sanborn 
[1853]  2  Mich.  519,  59  Am.  Dec.  209). 

To  establish  such  a  connection  it  is  not 
enough  to  show  that  the  employer  supplied 
one  or  more  of  the  instrumentalities  which  were 
necessary  for  the  execution  of  the  stipulated 
work. 

It  does  not  follow  that,  l)ecause  those  instrn- 
mentalities  were  capable  of  being  so  used  as  to 
constitute  a  nuisance,  or  of  being  used  in  an 
improper,  negligent,  or  mischievous  manner,  an 
Injury  of  which  it  is  an  ef&cient  cause  must 
theref  re  be  regarded  as  a  natural  consequence 
of  the  permission  to  use  it.  The  extent  of  the 
authority  conferred  by  the  employer  is,  to  ex- 
ecute the  contract  by  a  proper  and  reasonable 
use  of  any  means  and  appliances  which  he 
furnishes. 

The  fact  that  the  materials  for  paving  a 
highway  were  brought  to  the  required  spot 
by  the  principal  contractor  for  the  work  will 
not  render  him  liable  for  the  negligence  of  a 
subcontractor  in  leaving  a  portion  of  those  ma- 
terials in  such  a  position  as  to  obstruct  the 
highway.  Overton  v.  Freeman  (1862)  11  C. 
uo  L.  R.  A. 


B.  867.  3  Car.  &  K.  52,  21  L.  J.  C.  P.  N.  8- 

52.  16  Jur.  65.  Citing  Knight  v.  Fox  (1850) 
5  Exch.  721.  20  L.  J.  Exch.  N.  S.  9,  14  Jur. 
963. 

In  T/eavltt  v.  Bangor  &  A.  R.  Co.  (1897)  89 
Me.  509.  36  L.  R.  A.  382.  36  Atl.  998.  where 
the  plaintiff's  mill  was  burnt  by  fire  communi- 
cated from  the  stove  of  a  cooking  car  occupied 
by  a  man  who  had  contracted  to  supply  cord- 
wood  to  a  railway  company,  it  was  sought  to 
charge  the  company  with  liability  on  the  ground 
that,  inasmuch  as  it  had,  for  the  purpose  of 
enabling  the  contractor  to  do  his  work  con- 
veniently, placed  this  and  other  cars  on  a  sid- 
ing close  to  the  mill,  the  mischief  complained 
of  was  not  the  negligent  act  of  the  contractor 
or  his  servants,  but  the  direct  result  from  using^ 
an  appliance  located  by  defendant ;  that  the 
proximo  causa  was  the  location  of  the  car,  the 
use  of  which  naturally  would  and  did  cause 
the  damage.  This  contention  was  rejected  by  the 
court,  which  said :  "The  act  of  locating  the 
car.  and  of  using  it  with  fire,  must  be  dis- 
tinguished. The  former  was  the  act  of  the 
defendant.  The  latter,  of  the  contractor.  The 
car  Itself  was  harmless,  and  its  location,  when 
unused,  threatened  no  injury  to  plaintiff.  The 
use  might  create  mischief.  The  thing  unused 
was  harmless.  .  .  .  True,  there  might  be 
cases  where  the  landowner  would  be  liable  if 
the  use  was  C'-ntrived  by  him  for  the  purpose 
of  mischief,  with  intent  of  avoiding  liability ; 
but  there  Is  no  element  of  that  sort  here.  The 
car  was  located  without  intent  to  Injure.  The 
liability  for  Its  Imprudent  use  then  rested  upon 
its  owner,  who  was  tenant.  There  Is  no  prin- 
ciple of  law  that  can  be  invoked  to  charge  the 
defendant.  It  did  not  create  or  maintain  a 
nuisance,  nor  a  condition  that  directly  caused 
the  mischief.  That  was  perhaps  caused  from 
the  misuse,  by  another,  of  the  conditions  cre- 
ated by  defendant,  for  whose  acts  defendant  Is 
in  no  way  responsible.  .  .  .  The  act  com- 
plained of  In  the  case  at  bar  was  locating  a  car 
upon  the  employer's  land, — an  act  not  danger- 
ous to  anyone.  Its  use  might,  or  might  not, 
be.     A  dangerous  use  was  not  contracted  for."^ 

To  the  same  general  effect,  see  Carter  v.  Ber- 
lin Mills  Co.  (1876)  58  N.  H.  52,  42  Am.  Rep. 
572  ( plain tiff*s  land  was  flooded  owing  to  the 
Improper  use  of  defendant's  dam  by  a  logging 
contractor). 

The  fact  that  certain  appliances  or  materials 
were  furnished  by  the  employer  is  treated  aa 
immaterial  in  the  following  cases,  among  oth- 
ers:  Murray  v.  Currie  (1870)  L.  R.  6  C.  P.  24. 
40  L.  J.  C.  P.  N.  S.  26,  23  L.  T.  N.  S.  557.  1» 
Week.  Rep.  104  ;  Corbin  v.  American  Mills 
(1858)  27  Conn.  275.  71  Am.  Dec.  63;  Miller 
V.  Minnesota  &  N.  W.  R.  Co.  (1888)  76  Iowa, 
655,  14  Am.  St.  Rep.  258,  39  N.  W.  188 ;  May- 
hew  V.  Sullivan  Min.  Co.  (1884)  76  Me.  100; 
Harris  v.  McNamara  (1892)  97  Ala.  181,  12  So. 
103;  Deford  v.  State  (1868)  30  Md.  179;  Bene- 
dict V.  Martin  (1862)  36  Barb.  288;  Smith  v. 
Simmons  (1883)  103  Pa.  32.  49  Am.  Rep.  113; 
Emmerson  v.  Fay  (1896)  04  Va.  60,  26  S.  B. 
380. 

Nor  can  the  liability  of  an  employer  for  the 
careless  management  of  an  appliance  be  In- 
ferred from  the  mere  fact  that  there  was  an 
understanding  between  him  and  the  contractor 
that  such  an  appliance  was  to  be  used. 

In  Bailey  v.  Troy  &  B.  R.  Co.  (1884)  57  Vt- 
252,  52  Am.  Rep.  129.  where  the  plalntira 
horse  was  frightened  by  a  steam  shovel,  and  ran 
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away,  the  court  disapproved  of  an  instruction 
contravening  the  principle  stated  in  the  text, 
saying :  "If  the  shovel  became  a  nuisance  mere 
ly  because  it  was  negligently  operated,  and  such 
operation  was  controlled  by  Munson  [the  con- 
tractor], he  is  the  author  of  the  nuisance,  and 
answerable  for  the  consequences :  and  the 
understanding  between  the  parties  that  the 
sh'  vel  should  be  used  in  the  work  does  not 
change  the  liability  to  the  defendant.  This 
understanding  calls  for  the  proper,  not  negli- 
gent, use  of  the  shovel." 

A  complaint  is  demurrable  if  the  facts  de- 
clared upon  show  that  the  injury  for  which 
damages  are  sought  was  caused  by  the  negli- 
gent manner  in  which  the  contractor  executed 
the  work  in  question,  unless  s-^me  allegation 
also  discloses  that  there  was  a  misfeasance  or 
malfeasance  on  the  part  of  the  employer,  which 
caused  the  contractor  to  do  the  work  negligently, 
and  that  the  origin  of  the  Injury  complained  of 
can,  therefore,  be  traced  to  the  action  of  the 
former  In  setting  in  motion  the  immediately 
efficient  cause  of  the  wrong.  White  v.  New 
York  (1807)  15  App.  DIv.  440.  44  N.  Y.  Supp. 
4.54,  where  one  of  the  allegations  of  the  com- 
plaint set  up  that  the  cause  of  the  injuries  com- 
plained of  was  the  neglect  of  a  contractor  for 
the  grading  of  a  street  to  see  that  the  surface 
water,  sewage,  and  drainage,  whenever  It  should 
accumulate  through  being  impeded  by  reason  of 
the  grading  of  Ninth  avenue,  should  have  a  suf- 
ficient outlet  and  be  discharged  and  carried  ofT. 

A  demurrer  should  be  sustained  to  a  decla- 
ration which  alleges  substantially  that  the 
plaintiff's  Intestate,  B.,  was  employed  as  work- 
man by  one  W.,  who  had  contracted  with  the 
defendant  to  dig  lime  rock  for  him  by  the  cask 
in  a  certain  quarry ;  that  it  then  and  there  be- 
came the  legal  duty  of  the  defendant,  while  B. 
was  at  work  for  the  said  W.,  to  see  that  the 
walls  of  said  quarry  were  examined  from  time 
to  time  in  order  to  ascertain  If  any  loose  rock 
was  likely  to  fall  upon  the  said  B, ;  that  the  de- 
fendant negligently  permitted  the  said  W.  to 
excavate  rock  in  the  walls  of  the  quarry  in  such 
a  manner  as  to  render  the  walls  on  one  side 
thereof  unsafe  for  the  said  B.  to  work  therein ; 
and  that  the  death  of  the  said  B.  was  caused 
by  the  negligence  of  the  defendant  In  not  pro- 
viding suitable  appliances  for  the  purpose  of 
ascertaining  the  condition  of  the  quarry,  as 
aforesaid,  and  In  permitting  the  dangerous  con- 
dition of  the  quarry  tu  exist  while  the  said  B. 
was  lawfully  at  work  therein.  Boardman  v. 
Creighton  (1901)  95  Me.  154,  49  Atl.  663. 

b.  yeoUgence    not    productive    of    permanently 
dangerous  conditions. 

1.  Work  on  railways. 

The  liability  of  the  defendant  company  has 
been  denied  under  the  following  circumstances : 

Wherfe  the  Injury  resulted  from  the  negligent 
management  of  a  train,  used  and  controlled  by 
contractors  on  a  portion  of  the  road  not  yet 
turned  over  to  the  company.  Scarborough  v. 
Alabama  Midland  R.  Co.  (1891)  94  Ala.  497, 
10  So.  316  (Contractors  Injured  by  a  collision)  ; 
Rome  &  D.  R.  Co.  v.  Chasteen  (1880)  88  Ala. 
501,  17  So.  94  (brakeman  injured  in  attempting 
to  couple  cars)  ;  Miller  v.  Minnesota  &  N.  W. 
R.  Co.  (1888)  76  Iowa.  6.'>5,  14  Am.  St.  Rep. 
258.  39  N.  W.  188  (contractor's  servant  injured 
as  a  result  of  maintaining  too  high  a  speed  on 
an  unsafe  track)  :  St.  Louis,  Ft.  S.  &  W.  R.  Co. 
C6  L.  R.  A. 


V.  Willis  (1888)  38  Kan.  330,  16  Pac.  728 
(brakeman  on  a  train  operated  by  a  construc- 
tion company  on  a  line.  Injured  by  defects  in  the 
rolling  stock)  ;  Hitte  v.  Republican  Valley  R.- 
Co.  (1886)  19  Neb.  620,  28  N.  W.  284  (stranger 
was  run  over)  ;  Houston  &  G.  N.  R.  Co.  v.  Van 
Bayless  (1876)  1  Tex.  Civ.  App.  Cas.  (White 
&  W.)  248  (mule  run  over)  ;  Houston  &  G.  N.- 
R.  Co.  V.  Meador  (1878)  50  Tex.  77;  Meyer  v; 
Midland  Pacific  K.  Co.  (1873)  2  Neb.  319  (slml-' 
lar  accident)  ;  Cunningham  v.  International  R.- 
Co.  (1879)  51  Tex.  503,  32  Am.  Rep.  632  (In-J 
Jury  to  passenger,  his  reception  on  the  train 
being  a  violation  of  the  express  prohibition  of 
the  railway  company)  ;  Union  P.  R.  Co.  v. 
Hause  (1871)  1  Wyo.  27  (in  this  case  the  plain- 
tiff was  conveyed  in  the  caboose  on  a  regular 
ticket  issued  by  the  contractor's  employees). 

In  cases  of  this  class  it  is  error  to  give  a 
charge  to  the  Jury,  which  bases  the  responsibil- 
ity of  the  defendant  upon  the  isolated  fact  that 
the  contractor  was  transporting  freight  and 
passengers  for  reward  on  a  finished  portion  of 
the  line.  This  fact  would  be  insufficient  to 
warrant  the  inference  thus  drawn  from  it,  if  it 
should  be  shown,  either  (1)  that  the  contractor 
was  operating  that  particular  section  of  the 
road,  as  a  means  of  furthering  the  construction' 
of  the  unfinished  portion,  or  (2)  that,  although 
the  contractor  might  have  been  transporting 
freight  and  passengers  under  an  arrangement 
which  did  not  avail  to  exempt  the  company  from 
liability  for  his  negligence,  while  he  was  render^ 
Ing  that  service,  yet  he  exercised  at  the  same 
time,  in  respect  to  the  work  of  construction,  aif 
Independent  occupation,  and  was  not  the  agent 
of  the  company  while  discharging  the  functions 
Incident  to  that  position.  Rome  &  D.  R.  Co.  v* 
Chasteen  (1889)  88  Ala.  501,  7  So.  94. 

Recovery  has  also  been  denied  under  the  fol- 
lowing circumstances : 

Where  an  Iron  awning  rail  which  was  being 
moved  for  the  purpose  of  obtaining  more  space 
for  a  street  railway  was  let  fall  on  a  passer-by. 
O'Rourke  v.  Hart  (1860)  7  Bosw.  511.  (1862) 
0  Bosw.  301. 

Where  workmen  dropped  a  chain  from  the 
structure  of  an  elevated  railway  onto  the  street 
below.  Burmelstcr  v.  New  York  Elev.  R.  Co. 
(1881)  15  Jones  &  S.  264. 

Where  a  horse  was  frightened  b>  the  oper- 
ation of  a  portable  steam  engine  used  by  a  con- 
tractor to  pump  water.  Wabash,  St.  L.  &  P. 
R.  Co.  V.  Parver  (1887)  111  Ind.  195,  60  Am. 
Rep.  696.  12  N.  E.  296. 

Where  a  plank  which  formed  a  temporary 
crossing  was  turned  up  by  the  negligence  of 
contractor's  servant  In  driving  against  it.  and 
Injiired  a  person  who  had  stepped  on  it.  Thomas 
V.  Altoona  &  L.  Valley  Electric  R.  Co.  (1899) 
191  Pa.  361,  43  Atl.  215. 

Where  a  railway  car  which  was  being  drawn 
by  horses  collided  with  a  wagon.  Schular  v. 
Hudson  River  R.  Co.  (1862)  38  Barb.  653.      * 

A  ruilroad  company,  as  warehouseman,  is  not 
liable  for  the  dectruction  of  goods  by  fire  com- 
municated from  a  pile-driving  engine  which 
was  operated  by  a  contractor  engaged  in  rci 
pairing  the  company's  wharf.  Brunswick 
Grocery  Co.  v.  Brunswick  &  W.  R.  Co.  (1898) 
106  Ga.  270,  71  Am.  St.  Rep.  249,  32  S.  E.  02. 

2.  Work  on  huildings.  ' 

The  employer  v.'a8  held  not  to  be  responsible 
where  a  servant  of  a  contractor  or  a  8ub<^n- 
tractor  caused  Injury  to  a  person  on  the  adja- 
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cent  street  or  rightfully  on  the  premises,  by  let- 
ting: fall  a  tool  (Pearson  v.  Cox  [1877]  L.  R. 
Z  C.  P.  DIv.  369,  36  L.  T.  N.  8.  495  ;  Fitzpatrick 
▼.  CWcago  &  W.  I.  R.  Co.  [18881  31  HI.  App. 
ttfi>)  :  or  a  brick  (Boomer  v.  Wilbur  [1900] 
176  Mass.  482,  53  L.  R.  A.  172,  57  N.  E.  1004  ; 
Gardxier  v.  Bennett  [1874]  6  Jones  &  S.  197; 
Wolf  V.  American  Tract  Soc.  [1898]  25  App. 
Dly.  98.  49  N.  Y.  Supp.  236;  Nenmelster  v. 
Eggers  [18991  29  App.  DIt.  385,  51  N.  Y. 
Shpp.  481 :  Smith  v.  Milwaukee  Builders'  &  T. 
Exchange  [1895]  91  Wis.  360,  30  L.  R.  A.  504, 
ta  Am.  St.  Rep.  912,  64  N.  W.  1041)  ;  or  a  coll 
oCcope  (Geist  v.  Rothschild  [1900]  90  111.  App. 
S24)  ;  or  a  plank  (Long  y.  Moon  [1891]  107  Mo 
334,  17  S.  W.  810). 

The  right  to  maintain  an  action  was  also 
denied,  where  a  p(>rsun  walking  along  the  street 
waa  injured  by  the  negligence  of  a  servant  of  a 
ccmtEactor,  who  threw  a  piece  of  lime  into  a 
mortar  bed  in  the  street.  Strauss  v.  Louisville 
(IVOO)  108  Ky.  155,  55  S.  W.  1075. 

And  where  the  servant  of  one  of  the  con- 
tractors engaged  upon  a  building  was  injured 
by  the  neKligencc  of  another  contractor's  serr- 
flXLt,  who  dropped  a  tool  down  the  elevator  well. 
Xehle  V.  IsSlllcott  Square  Co.  (1898)  31  App. 
DlY.  337,  52  N.  Y.  Supp.  366. 

And  where  a  tenant  sought  to  recover  from 
fifs  landlord  damages  for  his  son's  death,  caused 
by  his  inhaling  sooty  vapor  which  filled  the 
room  by  reason  of  the  acts  of  servants  of  a  con- 
Ctactor  engaged  in  repairing  the  chimney. 
CrConnor  v.  Schnepel  (1895)  12  Misc.  356,  33 
N.  Y.  Supp.  562. 

And  where  the  servant  of  one  who  had  con- 
tracted to  lay  an  upper  floor  in  a  building 
cashed  his  foot  through  the  celling  of  the  room 
underneath,  and  so  caused  a  large  piece  of 
plaster  to  fall  on  the  occupant  of  that  room. 
ifiUgerald  v.  TImoney  (1895)  13  Misc.  327, 
3¥  N.  Y.  Supp.  460. 

A  Jury  Is  properly  charged  that  one  for  whom 
a  brick  wall  is  being  erected  is  not  liable  foi 
damages  sustained  by  the  adjoining  owner  by 
tha  dropping  of  brick  and  mortar  on  his  prem- 
ises, if  such  occurrences  were  not  necessarily 
Involved  in  the  building  of  the  wall,  but  were 
due  to  the  negligence  of  the  contractor  or  his 
servants.  Pye  v.  Faxon  (1892)  156  Mass.  471, 
31  N.  E.  640. 

3.  Work  on  highways. 

A  city  is  not  liable  for  Injuries  resulting  from 
the  fact  that  a  horse  was  frightened  by  the 
whistle  of  a  steam  roller  used  by  a  contractor, 
and  became  uncontrollable.  Cary  v.  Chicago 
(1895)  60  111.  App.  341. 

4.  Work     involving     the     JiandUng     of     heavy 
articles. 

Liability  for  the  negligence  of  draymen,  etc., 
has  been  denied  under  the  following  circum- 
stances : 

Where  a  person  passing  by  was  struck  by  a 
barrel  which  was  being  rolled  along  a  skid  to 
&  truck.      McMuUen    v.    lloyt    (1867)    2    Daly, 

27r. 

Where  a  hogshead,  thrown  from  a  truck,  in- 
jured plaintiff,  a  man  sent  with  the  horse. 
Brophy  v.  Bartlett  (1888)  1  Sllv.  Ct.  App.  575, 
Reversing  (1885)  37  Hun.  642. 

Where  a  barrel  of  salt  which  was  being  de- 
livered at  the  vendee's  store  rolled  against  and 
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injured  a  pers'^n  passing  on  the  footpath.  De- 
Forrest  V.  Wright  (1852)  2  Mich.  368. 

Where  the  injury  was  caused  by  a  truckman's 
negligence  in  rolling  barrels  out  of  his  em- 
ployer's store.  Riedel  v.  Moran,  F.  Co.  (1894) 
103  Mich.  262,  61  N.  W.  509. 

Where  a  carpenter  employed  upon  the  lower 
floor  of  a  warehouse  was  injured  through  the 
negligence  of  a  truckman  or  his  employees  in  al- 
lowing a  mass  of  paper  to  slip  from  the  sling 
in  which  it  was  being  raised.  Kueckel  v. 
Ryder  (1900)  54  App.  Div.  252,  66  N.  Y.  Supp. 
522. 

6.  Management  of  teams. 

The  principal  employer  is  not  liable  where  the 
injury  was  caused  by  the  negligent  manner  in 
which  a  wagon  belrnging  to  a  contractor  en- 
gaged in  doing  certain  hauling  and  delivery 
work  was  drlveu  by  his  servant  Foster  v. 
Wadsworth-Howland  Co.  (1897)  168  111.  514,  48 
N.  E.  163,  Afilrming  (1896)  68  111.  App.  600. 

6.  Mafiagement  of  vessels. 

The  owner  of  a  ship  which,  through  the  neg- 
ligence of  a  steamboat  by  which  It  is  being 
towed,  is  brought  Into  collision  with  another 
vessel,  is  not  liable  for  the  resulting  Injuries. 
Sproul  V.  Hemmlngway  (1833)  14  Pick.  1,  25 
Am.  Dec.  350.  (See,  however,  subd.  VIL,  of 
note  to  Richmond  v.  Sltterdlng,  ante,  445,  on 
Persons  deemed  to  he  independent  contractors 
tcithin  meaning  of  rule  relieving  employer  from 
liability). 

A  coal  company  is  not  liable  where  a  con- 
tractor for  the  haulage  of  Its  lioats  on  a  canal 
so  negligently  operates  one  of  them  as  to  bring 
it  into  collision  with  a  boat  belonging  to  a  third 
person.  Blattenberger  v.  Little  Schuylkill  Nav. 
R.  &  Coal  Co.  (1839)  2  Miles  (Pa.)  309. 

7.  Entertainments  at  public  resorts. 

The  proprietor  of  a  public  resort,  who  em- 
ploys an  independent  contractor  to  make  a 
balloon  ascension  to  attract  visitors.  Is  not  liable 
for  injury  to  a  visitor  by  a  pole  which  falls  be- 
cause of  the  negligence  of  the  balloonist  while 
he  is  endeavoring,  by  means  of  a  new  and  un- 
familiar appliance,  to  raise  the  pole  for  use  in 
inflating  the  balloon.  Smith  v.  Benlck  (1898) 
87  Md.  610,  42  L.  R.  A.  277,  41  Atl.  56.  The 
court  assigns  three  distinct  grounds  for  Its  de- 
cision, vis.:  (1)  That  the  negligence  complained 
of  was  collateral  to,  and  not  a  probable  conse- 
quence of.  the  work  in  hand:  (2)  that  a  new 
method,  not  known  to  the  defendant,  was  em- 
ployed;  and  (3)  that  there  were  no  concealed 
dangers  against  which  he  was  bound  to  warn 
visitors. 

8.  Loading  or  unloading  of  ships. 

A  shipowner  is  not  liable  for  the  death  of  a 
stevedf  re's  servant,  caused  by  the  excessive 
rapidity  with  which  his  fellow  servants  passed 
along  a  gang  plank  a  barrel  which  he  was  han- 
dling. Rankin  v.  Merchants'  &  M.  Transp.  Co. 
(1884)  73  Ga.  229,  54  Am.  Rep.  874. 

9.  Blasting   operations. 

It  is  desirable  to  notice  separately  those  cases 
which  relate  to  injuries  caused  by  blasting  op- 
erations, for  the  reason  that,  as  will  be  shown 
in   other   notes   dealing   with   the   grounds   on 
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which  employers  are  held  liable  notwithstanding 
the  empluyment  of  an  independent  contractor, 
the  doctrine  that  the  employer  is  exempt 
from  liability  under  such  circumstances  is  not 
accepted  by  all  the  authorities.     (See  subd.  V. 

c,  of  note  to  Thomas  ▼.  Harrington,  post, , 

on  Liability  of  employer  for  acts  of  in- 
dependent contractor  where  injury  is  direct  re- 
sult of  work  contracted  for;  and  subd.  VII.  J, 

of  note  to  Jacobs  v.  Fuller  &  H.  Co.  post, . 

on  Liability  of  employer  for  injuries  caused 
by  the  performance  of  work  by  independ- 
ent contractor,  which  is  danperous  unless  cer- 
tain precautions  are  observed).  The  courts 
which  apply  that  doctrine  may  be  said  to  start 
from  the  fundamental  principle,  that  "one  who 
in  the  reasonable  use  of  his  own  land  blasts 
rock  thereon  with  due  and  proper  care  is  not 
liable  for  the  Inevitable  damage  caused  there- 
by to  neighboring  property."  Booth  v.  Rome. 
W.  &  O.  Terminal  R.  Co.  (1893)  140  N.  Y.  267. 
24  L.  R.  A.  105,  37  Am.  St.  Rep.  552,  35  N.  E. 
592;  French  v.  Vix  (1894)  143  N.  Y.  90,  37 
N.  B.  612. 

If  full  effect  be  given  to  this  principle,  it  is 
clear  that  cases  in  which  a  contract  is  entered 
into  for  the  performance  of  work  by  means  of 
blasting  must  stand  outside  the  category  of 
those  in  which  the  employer  is  held  responsible, 
on  the  ground  that  he  contracted  for  work 
which  "would  necessarily  produce  the  injuries 
complained  oF'  (McCaffe^ty  v.  Spuyten  Duy- 
vll  &  P.  M.  R.  Co.  [18741  61  N.  Y.  178,  19  Am. 
Rep.  267)  ;  or  which  Is  "dangerous  in  itself 
(French  v.  Vix  [18031  2  Misc.  312,  21  N.  Y. 
Supp.  1016,  Affirmed  in  [1804]  143  N.  Y.  90, 
37  N.  hi.  012)  ;  or  which  was  "Intrinsically  dan- 
gerous'* (Schnurr  v.  Huntington  County  [1899] 
22  Ind.  App.  188.  53  N.  B.  425). 

In  this  point  of  view,  thecefore,  if  an  injury 
results  from  the  negligent  manner  in  which 
such  wr  rk  is  performed  by  the  contractor,  his 
negligence  Is  merely  collateral,  and  not  such 
as  will  affect  the  employer  with  liability. 

Recovery  was  denied  under  the  following  cir- 
cumstances : 

Where  plaintiff's  house  was  struck  by  a  stone, 
the  result  of  the  negligent  manner  in  which  a 
contractor  for  the  grading  of  a  street  carried  on 
the  blasting  operations.  Kelly  v.  New  York 
(1854)  11  N.  Y.  432;  Pack  v.  New  York  (1853) 
8  N.  Y.  222  (In  Storrs  v.  Utlca  [1858]  17  N. 
Y.  104,  72  Am.  Dec.  437,  Comstock,  J.,  doubted 
whether  the  second  of  these  cases  had  been 
correctly  decided  upon  the  facts). 

And  where  a  similar  Injury  resulted  from  the 
negligence  of  a  contractor  engaged  in  excava- 
ting the  foundation  of  a  house.  French  v.  Vix 
(1804)  143  N.  Y.  90,  37  N.  E.  612.  Affirming 
(1803)  2  Misc.  312.  21  N.  Y.  Supp.  1016; 
Roemer  v.  Striker  (1894)  142  N.  Y.  134,  86  N. 
E.  808  (holding  that  no  error  had  been  com- 
mitted in  allowing  the  defendant  to  give  in 
evidence  u  written  contract  between  himself 
and  another,  whereby  the  latter  agreed  to  make 
the  excavation). 

And  where  the  servants  of  a  contractor  for 
the  construction  of  a  railway  did  their  work 
in  such  a  manner  as.  by  an  overcharge,  to  cast 
rocks  against  and  Into  the  plaintiff's  house  near 
the  line.  McCafferty  v.  Spuyten  Duyvil  &  P.  M. 
R.  Co.  (1874)  61  N.  Y.  178,  19  Am.  Rep.  267. 
In  this  case  the  court  said :  "The  injuries  were 
not  occasl  ned  In  consequence  of  the  omission 
of  any  duty  which  was  incumbent  on  the  de- 
fendant. It  bad  let  the  contract,  so  far  as  ap* 
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pears,  to  a  competent  person,  and  had  provide^, 
in  the  contract,  that  he  should  be  responsible 
for  any  damage  occasioned  by  blasting.  The  de- 
fendant did  not  authorize  or  permit  a  nuisance 
upon  its  premises.  If  it  had,  it  would  have  been 
liable  for  any  damage  occasioned  by  the  niA- 
sance.  Hence,  if  the  defendant  can  be  held 
liable  in  this  case,  it  must  be  upon  the  naked 
ground  that  it  is  responsible  for  the  careless 
acts  of  the  subcontractor's  servants,  over  whom 
it  had  no  control.  There  is  no  authority  in  thUi 
state  for  imposing  such  a  liability  under  such 
a  state  of  facts."  In  this  case  Dwlght,  C,  de- 
livered a  very  elaborate  and  able  dissenting 
opinion,  from  which  some  extracts  have  been 
quoted  in  another  section  ;  and  the  decision  was 
expressly  disapproved  in  Wetherbee  v.  Part- 
ridge (1899)  175  Mass.  185,  78  Am.  St.  Rep. 
486,  53  N.  E.  894. 

On  the  ground  that  the  "work  contracted  for 
was  lawful  and  necessary  for  the  Improvement 
and  use  of  the  defendant's  property,"  tlie 
negligence  of  a  contractor  or  his  employee  In 
blasting  out  a  ledge  of  rock  which  extended 
close  up  to  the  wall  of  a  building  on  adjoining 
property  was  held  not  to  be  chargeable  to  Ms 
employer,  who  engaged  him  to  excavate  the  lot 
preparatory  to  building  thereon.  Berg  v.  Par- 
sons (1898)  156  N.  Y.  109,  41  L.  R.  A.  391.  60 
Am.  St.  Rep.  542.  50  N.  E.  957,  Reversing 
(1895)  90  Hun.  267,  35  N.  Y.  Supp.  780.  Gray, 
J.  (with  whom  agreed  Bartlett  and  Haight, 
•T J. ) ,  dissented  on  the  ground  that  there  was  evi- 
dence justifying  the  conclusion  that  the  em- 
ployer was  culpable  in  engaging  an  Incompetent 
contractor. 

Where  u  team,  which  was  standing  in  a  street 
crossing  the  one  in  which  the  sewer  was  being 
constructed,  was  frightened  by  the  noise  of  a 
blast  fired  by  the  contractors  in  the  prosecution 
of  the  work  of  constructing  a  sewer,  and  tlie 
plaintiff,  while  attempting  to  control  them,  was 
injured,  it  was  held  that  the  defendant  munici- 
pality was  not  liable.  Herrlngton  v.  Lansing- 
burgh  (1888)  110  N.  Y.  145,  6  Am.  St.  Rep.  348, 
17  N.  E.  728.  The  court  said  :  "If  there  waa 
any  culpable  carelessness  which  caused  the  in- 
jury to  the  plaintiff,  it  was  that  of  the  con- 
tractors. They  had.  entire  control  of  the  work 
and  the  manner  of  its  performance.  They  could 
choose  their  own  time  for  firing  the  blasts,  and 
5ielect  their  own  agents  and  instrumentalities. 
They  could  make  the  charges  of  powder  large  or 
small,  and  they  could,  in  some  degree,  smother 
the  blasts  so  as  to  prevent  falling  rocks  and 
much  of  the  noise  of  the  explosion  ;  or  they 
could  carelessly  omit  all  precautions,  and  for 
the  consequences  of  their  negligence  they  alodB 
would  be  responsible.  If  it  was  a  prudent  thing 
to  notify  persons  in  the  vicinity  of  the  blast 
1ief(  re  It  was  fired,  then  the  contractors  should 
have  given  the  notice;  but  the  duty  to  give  it 
did  not  devolve  upon  the  village." 

Recovery  was  denied  in  a  case  where  the 
plaintiff  was  Injured  by  a  rock  thrown  out  by 
a  blast  set  off  while  the  foundation  for  a  house 
was  being  excavated  by  a  contract'^r.  Hunt  v. 
Vanderbllt  (1804)  115  N.  C.  559.  20  S.  E.  16a 

A  city  Is  not  liable  for  a  death  causeil  by  a 
stone  which  was  thrown  up  by  a  blast  set  off 
during  the  progress  of  the  operations  Incident  to 
the  excavation  of  a  waterworks  trench  by  a  con- 
tractor. Logansport  v.  Dick  (1880)  70  Ind.  65, 
36  Am.  Rep.  166. 

A  city  which,  as  licensor,  permits  the  board 
of  public  commissioners  to  construct  a  sewer 
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from  the  courthouse  to  a  sewer  of  the  city  is 
not  liable  for  damages  sustained  by  the  negli- 
gent and  careless  manner  in  which  the  con- 
tractor blasted  rock.  Schnurr  v.  Huntington 
County  (1899)  22  Ind.  App.  188,  53  N.  E.  425. 

A  passer-by,  who  Is  struck  by  a  stone  thrown 
up  by  a  blast  set  off  by  a  contractor  engaged  in 
constructing  a  sewer  for  a  city,  cannot  recover 
damages  from  the  city.  Blumb  v.  Kansas 
(1884)  84  Mo.  112.  54  Am.  Rep.  87,  holding 
that  the  cases  relating  to  the  duty  of  a  city  to 
keep  Its  streets  in  a  safe  condition  for  public 
.travel  were  not  applicable  as  precedents. 

For  other  cases  in  which  the  plaintifT  was 
held  not  to  be  entitled  to  recover  for  injuries 
due  to  blasting,  see  Tibbetts  v.  Knox  k  L.  R. 
Co.  (1873)  62  Me.  437;  Edmunds'^n  v.  Pitts 
burgh.  M.  &  Y.  R.  Co.  (1885)  111  Pa.  316.  2 
Atl.  404. 

The  supreme  court  of  New  York  has  held 
that  a  preliminary  injunction  will  not  issue,  at 
the  instance  of  a  tenant,  to  restrain  his  land- 
lord from  blasting  In  an  adjoining  piece  of  land, 
where  It  appears  that  he  personally  has  not  been 
concerned  In  the  blasting,  but  has  employed  an 
independent  contractor  to  accomplish  a  certain 
result,  not  in  Itself  wrongful,  reserving  to  him- 
self no  control  over  the  manner  in  which  it 
shall  be  done.  Hill  v.  Schneider  (1897)  13  App. 
DIv.  299,  43  N.  Y.  Supp.  1.  The  decision  was 
put  upon  the  ground  that  it  did  not  appear 
that  the  defendant  was  proceeding  to  do  some 
thing  which  might  injure  the  petitioner  pen- 
dente lite. 

It  has  been  held  that  art.  16,  |  8,  of  the 
Pennsylvania  Constitution  of  1874  Is  merely 
Intended  to  Impose  upon  corp'^rations  having  the 
power  of  eminent  domain  a  liability  for  conse- 
quential damages  caused  by  the  taking  of  prop- 
erty, and  cannot  be  so  construed  as  to  render 
a  railway  corporation  having  the  power  of 
eminent  domain  responsible  for  dsmsges  caused 
by  the  negligence  of  a  contractor  in  blasting 
rocks  so  as  to  throw  them  on  property  adjacent 
to  the  right  of  way.  Edmundson  v.  IMttsburgh. 
M.  &  Y.  tt.  Co.  (1885)  111  Pa.  316,  2  Atl.  404. 

c.  Scgligcnce  productive  of  dangeroue  conditions 
of  a  more  or  less  pernianent  character. 

1.  In  general. 

From  an  examination  of  the  note  to  Jacobs  v. 

Puller    &     H.     Co.     post,    .    on     Liability 

of  employer  for  injuries  caused  by  the  perform- 
ance of  tr or k  hy  independent  contractor  which 
is  dangerous  unless  certain  precautions  are  ob- 
served, it  is  abundantly  evident  that,  in  many 
instances,  the  decisions  there  cited  cannot  be 
reconciled  up^n  the  facts  with  those  which  are 
reviewed  in  this  subdivision.  This  remark  is 
more  especially  applicable  to  the  cases  in  which 
the  injury  was  caused  by  an  unguarded  exca- 
vation or  an  obstruction  on  or  near  a  highway ; 
but  the  essential  antagonism  alluded  to  is  also 
noticeable  in  other  connections,  as  where  the 
plaintiff  was  suing  for  an  injury  to  a  building 
caused  by  making  an  excavation  near  it,  or  for 
damages  caused  lo  his  premises  by  a  fire  which 
spread  after  being  lighted  for  the  purpose  of 
clearing  the  land  of  a  contiguous  proprietor. 
The  inconsistency  thus  disclosed  is.  it  would 
seem,  due.  principally,  if  not  entirely,  to  the 
logical  difficulty  which  is  discussed  in  subd.  III. 
of  the  note  referred  to. 
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2.  Work  on  railways. 

Recovery  has  been  denied  under  the  follow- 
ing circumstances : 

Where  a  lab  rer  was  injured  by  the  derail- 
ment of  a  construction  train,  resulting  from  de- 
fects in  the  track  and  in  the  rolling  stock.  St. 
Louis,  Ft.  S.  &  W.  R.  Co.  V.  Willis  (1888>  38 
Kan.  330,  16  Pac.  728  (case  turned  largely 
on  the  question  whether  the  particular  section 
of  the  road  on  which  the  accident  occurred  had 
l>een  turned  over  to  the  company,  so  as  to  bring 
the  construction  train  under  Its  control). 

Where  a  bridge  gave  way  under  a  train,  while 
it  was  being  constructed,  and  killed  a  servant  of 
(he  contractor  for  its  construction.  Bibb  v. 
Norfolk  &  W.  R.  Co.  (1891)  87  Va.  711.  14 
S.  B.  163. 

Where  the  servant  of  contractors  for  the  con- 
struction of  a  railway  was  Injured  through 
breathing  the  exhalations  from  a  poisonous  mix- 
ture which  they  had  applied  to  some  timber  to 
prevent  It  from  decaying.  West  v.  St  Louis, 
V.  &  T.  H.  R.  Co.    (1872)    63  HI.  545. 

Where,  owing  to  the  negligence  of  a  con- 
tractor in  constructing  defective  stock  gaps,  and 
throwing  down  fences,  cattle  strayed  onto  land 
adjacent  to  the  track.  Alabam'a  Midland  R.  Co. 
V.  Martin  (1893)  100  Ala.  511,  14  So.  401. 

Where  a  conductor  of  a  street  car  was  thrown 
against  a  pile  of  stones  negligently  left  near 
the  track  by  a  contractor  engaged  to  repair  the 
pavement  between  the  rails.  North  Chicago 
Street  R.  Co.  v.  Dudgeon  (1896)  60  III.  App. 
57. 

Where  a  horse  sank  through  the  earth  be- 
tween the  pavement  and  a  bridge  laid  over  an 
excavation  made  in  a  street  on  which  a  railway 
was  being  constructed.  Hauser  v.  Metrop  *lltan 
Street  R.  Co.  (1899)  27  Misc.  538,  58  N.  Y. 
Supp.  286. 

W^here  u  horse  struck  his  foot  against  some 
rails  which  had  been  deposited  on  a  street, 
preparatory  to  their  being  used.  Fulton  County 
Street  R.  Co.  v.  McConnell  (1891)  87  Ga.  756. 
13  S.  E.  828. 

Where  a  horse  was  frightened  by  the  flap- 
ping of  canvas  suspended  under  a  trestle  as  a 
protection  against  the  dropping  of  paint  on  the 
street,  the  accident  being  due  to  the  negligence 
of  the  servants  of  a  contractor  employed  to 
paint  the  trestle.  In  hanging  the  canvas  so  that 
it  became  lo- se..McCann  v.  Kings  County  Elev. 
R.  Co.  (1802)  46  N.  Y.  8.  R.  327,  19  N.  Y.  Supp. 
668. 

Where  workmen  employed  by  a  bricklayer 
contravened  the  orders  of  a  railway  company*s 
engineer  by  excavating  a  road  in  such  a  manner 
as  to  cut  into  a  drain,  the  result  being  that  the 
water  escaped  onto  the  premises  of  an  adjoin- 
ing land  wner.  Steel  v.  South  Eastern  R.  Co. 
(1855)  16  C.  B.  550. 

Where  a  young  child  was  drowned  in  a  pool 
of  water  formed  by  a  heavy  storm  on  the  de- 
fendant's right  of  way.  in  a  corner  between 
one  of  its  own  embankments  and  one  belonging 
to  an  intersecting  line,  the  premises  being  still 
In  possession  of  an  independent  contractor 
under  an  uncompleted  contract.  Charlebols  v. 
Gogebic  &  M.  River  R.  Co.  (1892)  91  Mich.  59. 
51  N.  W.  812. 

Where  a  c  n tractor  deposited  wasted  earth 
on  land  outside  the  right  of  way.  Hughes  v. 
(Mnclnnati  &  S.  R.  Co.   (1883)  39  Ohio  St.  461. 

Where  a  contractor's  workmen  left  down  cer- 
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tain  bars  leading  into  plafntilTs  field.     Claris 
▼.  Vermont  &  C.  R.  Co.  (1854)  28  Vt.  103. 

Where  a  wire  stretched  on  a  street  daring  the 
construction  of  a  railway  caused  injury  to  a 
person  passing  along  the  street.  Sanford  ▼. 
Pawtucket  Street  R.  Co.  (1896)  19  R.  I.  537, 
33  L.  R.  A.  564,  36  Atl.  67. 

In  a  very  elaborately  argued  case  the  decla- 
ration alleged  that  the  defendant  had  made  a 
deep  cut  while  its  road  was  in  process  of  con- 
atrnction,  and  had  deposited  the  earth  taken 
therefrom  in  such  a  manner  as  to  dam  up  a  small 
stream  and  form  a  pond  near  the  plain  tilTs 
house;  that  the  defendant  had  also  stationed 
near  the  house  a  camp  of  convicts  whom  it  was 
using  In  the  construction  of  the  road,  and  per 
mitted  the  filth  accumulating  in  the  sinks  of 
the  camp  to  flow  therefrom  and  be  deposited 
near  the  house,  by  reason  of  which  the  house 
became  infected  with  noxious  scents,  malaria, 
and  other  substances  injurious  to  health.  The 
defense  was  that,  if  the  acts  so  alleged  were 
■done  at  all.  they  were  done  by  an  Independent 
contractor.  The  argument  of  plaintiff's  c  unsel 
was  that  the  building  of  a  railroad  necessarily 
results  in  a  nuisance,  unless  certain  precautions 
are  taken  to  prevent  it ;  that  the  low  places  by 
which  the  surrounding  lands  are  drained,  and 
from  which  the  water  is  carried  off,  must  be 
filled  up,  and,  unless  certain  precautions  are 
taken  to  provide  an  escape  for  the  water,  a 
nuisance  necessarily  results;  and  that  the  rail- 
road company  cannot  escape  liability  by  having 
the  work  done  by  an  independent  contractor. 
The  court  thus  disposed  of  this  argument :  "If 
the  premises  of  counsel  are  true,  the  conclusion 
might  also  be  true ;  but,  If  a  railroad  is  built 
properly,  we  do  n'^t  think  any  nuisance  will 
result  from  the  building.  The  company,  under 
its  charter,  had  authority  of  law  to  do  this 
work:  and,  when  it  contracted  with  the  con- 
struction company,  it  was,  of  course,  implied 
that  the  latter  would  do  the  work  in  a  proper 
and  lawful  manner.  *A  person  employing 
another  to  do  a  lawful  act  is  presumed, 
in  the  absence  of  evidence  to  the  con- 
trary, to  have  employed  him  to  do  It 
In  a  lawful  and  reasonable  manner;  and  there- 
fore, unless  the  parties  stand  in  the  relation  of 
master  and  servant,  the  employer  is  not  re- 
sponsible for  damages  occasioned  by  the  negll 
gent  mode  in  which  the  work  is  done.*  1  Redt. 
Railways,  6th  ed.  542.  Moreover,  the  evidence 
shows  that  in  the  very  place  where  this  nui- 
sance is  said  to  have  occurred  the  railroad 
•company  had  provided  means  which,  if  used, 
would  have  prevented  the  nuisance.  The  super- 
intendent directed  that  a  waste  way  should  be 
placed  there;  but  the  contractor  put  in  a  pipe 
which  the  defendant  claims  was  one  of  the 
causes  of  the  nuisance,  (1)  by  being  too  small 
to  carry  off  the  water  in  proper  time,  and  (2) 
because  it  was  not  put  upon  the  bed  of  the 
stream,  but  several  inches  above  the  bed,  there- 
by causing  the  water  to  pond  near  the  plaintiff's 
house.  Nor  would  the  other  things  which  it  i» 
claimed  caused  the  nuisance,  to  wit,  the  throw- 
ing up  of  the  fresh  dirt,  the  convict  camp  and 
the  hog  and  horse  lot,  render  the  railroad  com 
pany  liable.  It  had  lawful  authority  for  ex- 
cavating the  hills  and  filling  the  bottoms  in 
order  to  make  its  roadbed.  And  the  placing  of 
the  convict  camp  and  the  hog  and  horse  lot  near 
the  plaintiff's  house  was  the  act  of  the  con- 
struction company,  over  which.  It  appears  from 
the  record,  the  railroad  company  had  no  power 
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or  control.  So  it  will  be  seen  that  the  work 
committed  to  the  construction  company  was  not 
wrongful  per  se,  nor  did  it  necessarily  result  In 
a  nuisance,  and  therefore  does  n  t  fall  within 
the  first  exception  to  the  general  rule.'*  Atlanta 
&  K.  R.  Co.  v.  Kimberly  (ISfll)  87  Ga.  161,  27 
Am.  St.  Rep.  231.  13  S.  K.  277.      . 

A  street  railway  company  is  not  liable  for 
Injuries  received  by  a  child  which  was  drawn 
Into  a  machine  used  for  the  manufacture  of  con- 
crete by  one  who  had  contracted  for  the  build- 
ing of  the  road.  Chicago  City  R.  Co.  v.  Hen- 
nessy  (1884)  16  111.  App.  153.  The  court  said: 
"The  accident  arose  from  the  prosecution  of 
work  by  the  contractor  purely  collateral  to  the 
construction  of  the  road.  The  company  con- 
tracted with  Holmes  to  build  a  designated  cable 
system,  with  certain  specified  materials  to  be 
furnished  by  him,  among  which  were  engines, 
wire,  cincrete.  etc.  How  or  where  the  con- 
tractor should  procure  such  materials  was  a 
matter  with  which  the  company  had  no  concern. 
The  contract  did  not  provide  how  or  where  the 
concrete  should  be  procured  or  mixed,  much 
less  that  it  should  be  mixed  in  a  machine  like 
the  one  which  caused  the  injury ;  nor  was 
Holmes  the  agent  of  the  company  In  procuring 
and  using  the  machine.  The  making  of  the  con- 
crete upon  the  street,  and  the  use  of  the  ma- 
chine, were  the  Idea  and  device  of  Holmes  for 
his  own  convenience  and  benefit.  The  company 
could  not  interfere  or  control  as  to  where  he 
should  procure  or  manufacture  his  materials, 
and  he  might  manufacture  them  In  the  public 
street  if  the  municipal  authorities  did  not  ob- 
ject. The  use  of  the  machine  was  not  one  of 
the  natural  contingencies  which  the  company 
were  required  to  anticipate,  nor  which  It  could 
have  provided  against.  Its  use  was  only  sub- 
sidiary to  the  performance,  by  the  contractor, 
of  his  undertaking.** 

A  railway  company  is  not  liable  for  Injuries 
resulting  from  the  fact  that  a  derrick  furnished 
to  a  contractor  for  the  purpose  of  unloading 
railway  Irrn  was  permitted  by  him  to  get  into 
a  defective  and  dangerous  condition.  King  v. 
New  York  C.  &  II.  R.  R.  Co.  (1876)  66  N.  Y. 
181,  23  Am.  Rep.  37. 

A  railway  company  Is  not  liable  for  the  negli- 
crence  of  a  servant  of  a  contractor  for  the  con- 
struction of  a  portion  of  Its  road  in  leaving  on 
a  highway  one  of  a  numlier  of  large  stones 
which  were  to  be  used  for  the  abutments  of  a 
bridge.  Tawlet  v.  Rutland  &  W.  R.  Co.  (1855) 
28  Vt.  208. 

In  a  case  where  a  member  of  a  train  crew  on 
a  line  built  by  a  lumber  company  for  Its  own 
use  was  Injured  as  a  result  of  certain  logs  slip- 
ping off  of  a  car,  and  there  was  evidence  tend- 
ing to  show  that  the  loading  was  done  by  a  con- 
tractor. It  was  held  err  r  to  refuse  to  submit 
to  the  Jury  the  question  whether  the  accident 
was  wholly  caused  by  negligent  loading.  Ilaley 
V.  Jump  River  I.umber  Co.  (1802)  81  Wis.  412, 
51  N.  W.  321,  956. 

The  assumption  In  all  the  cases  above  cited 
is  that  the  acts  of  negligence  were  not  done  In 
the  exercise  of  the  charter  powers  of  the  com- 
pany. As  to  liability  of  the  railroad  company 
for  acts  of  an  independent  contractor  where  In- 
juries result  from  nonperformance  of  the  abso- 
dnte  duties  of  such  company,  see  note  to  Ander- 
son V.  Fleming.  06  L.  R.  A. . 

3.  Conatruotlou  of  bridges,  embankment 8,  and 
dams. 

A    municipal  ity    Is    not    liable    for    Injuries 
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caused  by  the  oollapse  of  a  bridge  while  it  Is 
under  construction.  Wood  v.  Watertown  (1800) 
58  Hun,  208.  11  N.  Y.  Supp.  864. 

The  employer  Is  not  liable,  where  a  contractor 
for  the  woi'lc  of  diverting  a  creelc  erected  an 
embankment  so  defectively  that  it  could  not  re- 
sist the  action  of  the  water  which  it  was  in- 
tended to  contlne.  Allen  v.  Hayward  (1845)  7 
Q.  B.  060.  4  Eng.  Ry.  &  C.  Gas.  104,  15  L.  J. 
Q.  B.  N.  S.  09,  10  Jur.  02. 

Ou  the  ground  that  the  work  of  dredging  out 
a  canal  for  a  city  was  done  by  an  independent 
contractor,  the  city  was  held  not  to  be  liable  to 
one  for  the  flooding  of  his  fields  thereby  by  the 
building  of  a  dam  with  ut  construction  of  a 
by-pass  to  carry  oflP  water,  though  the  city  had 
an  Inspector  of  the  work,  who  located  the  dam. 
White  V.  Philadelphia  (1002)  201  Pa.  512,  51 
Atl.  332. 

A  person  who  has  employed  a  competent 
architect  to  erect  a  dam  is  not  resp-^nslble  for 
injuries  caused  Iiy  its  bursting  while  the  work  is 
In  progress.  Boswell  v.  Laird  (1857)  8  Cal. 
469,  68  Am.  Dec.  345. 

4.  Construction    of    telegraph    and    telephone 
line*. 

The  principal  employer  is  not  liable  where  a 
child's  hand  Is  caught  in  a  pulley  used  by  a 
contractor  for  stringing  telephone  wires.  Vos- 
beck  V.  Kellogg  (1800)  78  Minn.  176,  80  N.  W. 
957. 

No  recovery  can  be  had  where  the  plaintllT 
was  injured  by  falling  Into  a  hole  dug  in  a 
public  Rtroet  by  a  railroad  company  engaged  as 
an  independent  contractor  in  erecting  a  line  of 
poles  and  wires  for  the  defendant  company, 
llackett  V.  Western  U.  Teleg.  Co.  (1891)  80 
Wis.  187.  40  N.  W.  822, 

5.  Laying  of  pipe  lines. 

A  gas  company  Is  not  liable  for  injuries  due 
to  an  explosion  of  gas  consequent  upon  the 
negligence  of  a  contractor's  servant,  who.  In 
the  course  of  the  work  of  laying  its  pipes,  un- 
dermined a  pipe  l>elongIns  to  another  company, 
and  thus  caused  It  to  break.  Chartlers  Valler 
Gas  Co.  V.  Lynch  (1887)  118  Pa.  .^62,  12  Atl. 
435;  Chartlers  Valley  Gas  Co.  v.  Waters  (1888^ 
123  Pa.  220.  16  Atl.  423.  O  mmenting  on  a 
charge  of  the  trial  Judge  which  seemed  to  im 
ply  that,  because  the  pipe  of  the  other  com- 
pany was  necessarily  undermined,  and  this  re 
suit  was  therefore  contemplated  by  the  con- 
tract, the  employer  was  liable,  for  the  reason 
that  there  was  a  necessary  interference  with  the 
rights  of  others,  the  court  pointed  r  ut  that  there 
was  no  necessary  interference  with  the  rights  of 
others  unless  negligence  existed.  Both  com- 
panies had  their  rights,  and  they  were  perfectly 
consistent  with  each  other.  In  some  Jurisdic- 
tions il  may  be  chat  this  case  would  have  been 
referred   to  the  d  ctrlne  discussed  in   the  note 

to    .lacolw    V.     Fuller    &    IL    Co.    pofit,    , 

on  Liability  of  employer  for  infuries  caused  by 
the  pcrfonHunce  of  work  by  independent  con- 
tractor, ichich  is  dangerous  unless  certain  pre- 
cautions are  observed, 

6.  Construction  of  buildings. 

Persons  contracting  for  the  erection  of  build- 
ings have  been  held  not  responsible  under  the 
following  circumstances : 

Where  an  excavation  for  a  party  wall  was  so 
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carelessly  made  that  it  collapsed.  Lawrence  t. 
Shiproan   (1873)  89  Conn.  586. 

Where  the  excavation  for  a  house  is  so  negli- 
gently made  as  to  injure  a  building  on  the  ad- 
jacent premises.  Aston  v.  Nolan  (1883)  63 
Cal.  269;  Crenshaw  v.  UUman  (1893)  113  Mo. 
033.  20  S.  W.  1077;  Harrison  v.  Riser  (1887) 
70  Ga.  588,  4  S.  B.  320.  (See,  however,  subd. 
VI L  of  note  to  Jacobs  v.  Fuller  &  H.  Co..  post, 

,    on    Liability    of    employer    for    injuries 

caused  by  the  performance  of  work  by  inde- 
pendent contractor  which  is  dangerous  unices 
certain  precautions  are  observed.) 

Where  a  floor  fell  in  consequence  of  its  bein^ 
overloaded.  Dillon  v.  Sixth  Ave.  R.  Co.  (1882) 
16  Jones  &  S.  288,  Affirmed  in  (1884)  97  N.  Y. 
627. 

Where  the  servant  of  a  contractor  was  in- 
jured by  reason  of  the  weakness  of  the  floor 
of  a  building  which  was  under  construction. 
Ilumpton  V.  Unterkircher  (1896)  97  Iowa.  509» 
06  N.  W.  776. 

Where  a  wall  fell  on  the  servant  of  a  person 
who  had  taken  a  subcontract  for  excavation 
work.     Hale  v.  Johnson   (1875)    80  III.  185. 

Where  a  roof  fell  while  it  was  being  con- 
structed. Beam  v.  Quillen  (1901)  94  Md.  39, 
.•»0  Atl.  402. 

Where  a  wall  fell  on  a  workman  while  It 
was  being  erected.  Gallagher  v.  Southwestern 
Exposition  Ass  I.  (1876)  28  La.  Ann.  943; 
Treadwell  v.  New  York  (1861)   1  Daly,  128. 

Where  a  building  fell,  owing  to  the  defective 
manner  in  which  it  had  been  constructed. 
Braidwood  v.  Bonnlngtou  Sugar  Ref.  Co.  (1866; 
Ct.  of  Sess.)  2  Scot.  L.  R.  152. 

Where  the  iron  columns  and  entablatures  in 
a  new  building  fell,  owing  to  their  not  being 
sufficiently  propped.  Peyton  v.  Richards  (1856) 
11  lA.  Ann.  62. 

Where  plaintiir*s  property  was  Injured  by  the 
fall  of  a  derrick  used. In  the  construction  of  a 
building.  I'ralrle  SUte  Loan  &  T.  Co.  v.  Doig 
(1873)   70  111.  52. 

Where  a  wall  was  so  defectively  built  that 
ft  was  blown  down  before  it  was  completed. 
Benedict  v.  Martin  (1862)  36  Barb.  288. 

A  landlord  was  held  not  to  be  liable  in  an 
action  for  damages  brought  by  the  parents  of 
a  child  who  fell  bito  a  privy  vault,  which  a 
contractor  had  dug  on  the  demised  property  and 
left  un inclosed  for  several  months.  Wlese  v. 
Uemme  (1807)  140  Mo.  289,  41  S.  W.  707. 

Where  the  cap  blows  rut  of  the  end  of  a 
<«team  supply  pipe  which  Is  being  put  In  by  one 
contractor,  and  injures  the  servant  of  another 
contractor,  the  owner  of  the  building  is  not 
liable,  if  the  accident  Is  due  to  poor  material, 
defective  workmanship,  rr  bad  management, 
rones  V.  Philadelphia  Traction  Co.  (1808)  185 
Pa.  75,  30  Atl.  SSO. 

A  servant  of  the  owner  of  a  building  under 
construction  cannot  maintain  an  action  where 
he  received  an  injury  by  reason  of  the  negll- 
sjence  of  the  employees  of  contractors  for  the 
masonry  of  the  building  in  overloading  one  of 
the  upper  floors  with  brick  and  stone.  Mc> 
Bnanny  v.  Kyle  (1887)  14  Daly,  268. 

Nor  where  he  was  injured  by  falling  down  an 
elevator  well  left  open  and  unguarded  by  the 
c  nrractor's  servants.  Conway  v.  Furst  (1895) 
57  N.  J.  L.  645,  32  Atl.  380. 

Nor  where  be  was  injured  by  the  fall  of  m, 
heavy  post,  the  accident  being  due  to  the  negli- 
gent construction  of  the  building.  Mlckee  t. 
Waiter  A.  Wood  Mowing  &  Reaping  Macb.  Co. 
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(1894)  77  Hun.  559.  28  N.  T.  8upp.  918.  first 
Appeal  (1893)  70  Hnn,  456,  24  N.  T.  Supp.  501. 
A  man  In  the  employ  of  one  who  has  taken 
a  contract  for  the  mason  work  on  a  building 
cannot  recover  damages  from  the  principal  em- 
ployer for  injuries  caused  by  defects  In  a  scaf- 
fold which  had  been  erected  for  the  use  of  one 
of  the  carpenters,  where  it  is  shown  that  the 
employer  refused  to  provide  a  scaffold,  and  the 
contractor  was  told  that  the  scaffold  already 
set  up  was  not  to  be  used  unless  it  was  strength- 
ened. I^rock  V.  Ogdensburs  &  Ia  C.  R.  Co. 
(1882)  26  Hun,  882. 

7.  Repairing  or  reconstruction  of  huiUlinae. 

The  rule  applicable  to  buildings  which  are 
behig  reconstructed  or  repaired  Is  in  no  way 
different  from  that  which  prevails  with  respect 
to  buildings  under  construction.  Hence,  where 
the  owner  of  a  building  contracts  with  a  builder 
to  rearrange  the  building  according  to  certain 
plans,  and,  while  be  is  In  possession,  plaintiff, 
in  the  employ  of  a  company  doing  some  electric 
work  in  the  building,  falls  through  a  hole  in  the 
floor  which  is  concealed  by  rubbish,  the  owner 
is  not  responsible  for  the  resulting  injury. 
Hogan  ▼.  Arbuckle  (1902)  73  App.  Div.  591.  77 
N.  Y,  Snpp.  22,  Following  Murphy  v.  Altmnn 
(1898)   28  App.  DIv.  472.  51   N.  Y.  Snpp.   106. 

Nor  Is  he  liable  where  his  house,  while  it  is 
being  raised  up  f '  r  an  addition  beneath,  falls 
upon  the  bouse  of  the  adjoining  owner.  Conners 
v.  Hennessey  (1873)  112  Mass.  96. 

Nor  where  an  employee  of  an  independent 
contractor  engaged  in  tearing  down  a  building 
was  injured  by  the  sudden  collapse  of  the  build- 
ing owing  to  the  contractor's  having  over- 
weighted one  of  the  floors  with  brick.  Cullom 
V.  McKelvey  (1898)  26  App.  Div.  46,  49  N.  Y. 
Supp.  669. 

Nor  where  one  of  the  employer's  tenants, 
while  passing  through  the  hail,  struck  his  foot 
against  a  piece  of  plank  which  had  been  laid 
down  to  protect  some  tiling  Just  put  In  by  a 
contractor.  Mahon  v.  Burns  (1894)  9  Misc. 
223.  29  N.  Y.  Supp.  682,  Affirmed  in  (1895)  13 
Misc.  19.  34  N.  Y.  Supp.  91. 

Nor  where  the  injury  was  caused  by  the  neg- 
ligence of  the  servant  of  a  contractor  for  the 
reconstruction  of  a  staircase  in  nailing  cleats 
onto  the  steps  in  such  a  manner  as  to  cause 
the  plaintiff  tn  fall.  Ix)nthan  v.  Hewes  (1902) 
138  Cal.  116.  70  Pac.  1065. 

Nor  where  the  injury  was  caused  by  the  neg- 
ligence of  the  servants  of  a  plumber,  who. 
while  engaged  in  repairing  water  pipes,  negli- 
gently left  open  a  trap  door.  Bennett  v.  True- 
body  (1885)  66  Cal.  509,  56  Am.  Kep.  117.  6 
Pac.  329;  Burns  v.  McDonald  (1894)  57  Mo. 
App.  599. 

Nor  where  the  injury  resulted  fr^m  leaving 
an  opening  In  a  temporary  plank  sidewalk  laid 
down  while  excavations  were  being  made  under 
neath.  Frassl  v.  McDonald  (1898)  122  Cal. 
402.  59  Pac.  139,  772. 

Nor  where  the  workmen  of  a  person  em- 
ployed to  repair  the  wall  of  a  house  dug  up  the 
ground,  and  left  it  so  piled  that,  when  a  storm 
occurred,  water  was  turned  into  the  cellar  of 
the  adjoining  house.  Dutton  v.  Amesbury  Nal. 
Bank  (1902)  181  Mass.  154,  63  N.  I^.  405. 

Nor  where  a  ladder  was  so  placed  by  workmen 
engaged  in  repairing  a  roof  that  it  was  blown 
down  by  the  wind.  McCarthy  v.  Second  Parish 
(1880)  71   Me.  318,  36  Am.  Rep.  320. 

Nor  where  a  gas  fitter,  by  neglecting  to  turn 
05  L.  R,  A. 


off  the  gas,  caused  an  explosion.  Rapson  v.  Cu- 
bitt  (1842)  9  Mees.  &  W.  710.  6  Jur.  606,  Car. 
&  M.  64,  11  L.  J.  Exch.  N.  S.  271. 

Nor  where  a  drainpipe  burst  owing  to  the 
negligence  of  the  contractor's  servants,  and 
damaged  a  tenant's  goods.  Jefferson  v.  Jame- 
son &  M.  Co.  (1897)  165  111.  138.  46  N.  B.  272, 
Reversing  (1895)  60  111.  App.  587. 

N(  r  where  a  cistern  in  a  house  was  caused 
to  overflow  through  the  negligence  of  a  plumber. 
Blake  v.  Woolf  [1898]  2  Q.  B.  426,  67  L.  J.  Q. 
B.  N.  S.  813. 

Where  the  owner  of  a  building  which  has  been 
damaged  by  fire  turns  it  over  to  an  independent 
contractor  to  be  repaired,  he  is  not  liable  for 
injuries  received  by  the  servant  of  a  subcon- 
tractor, wao,  in  groping  about  to  find  a  door 
leading  to  a  staircase,  opens  by  mistake  a  d  *or 
leading  to  an  elevator  shaft,  and  falls  down  it. 
Under  such  circumstances  the  injured  person 
does  not  enter  the  building  under  an  implied 
invitation  from  the  owner,  and  the  latter  cannot 
\ye  held  liable  on  the  ground  of  the  cmf  using  ar- 
rangement of  the  interior.  Butler  v.  Lewman 
(1902)  115  (}a.  752,  42  S.  E.  98  (construing  Ga. 
Civ.  Code,  fil  3818.  3819). 

There  was  held  to  be  no  evidence  of  liability 
on  the  part  of  the  defendant,  the  owner  of  a 
house,  where  the  workmen  of  the  contractor.  Id 
pulling  down  the  front  wall  of  the  house,  re- 
moved a  brestsummer  which  was  Inserted  in  the 
party  wall  between  the  defendant's  and  plain- 
tiff's houses,  without  taking  any  precautions  by 
shoring  or  otherwise,  the  result  being  that  the 
front  wall  of  the  plaintiff's  house  fell.  Butler 
V.  Hunter  (1862)  7  Hurlst.  &  N.  826.  31  L.  J. 
Rxch.  N.  S.  214,  10  Week.  Rep.  214,  Wilde, 
B.,  considered  that  "the  absence  of  a  shoring- 
is  like  the  absence  of  a  proper  boarding,  or  any 
of  the  ordinary  precautions  which  belong  to  the 
careful  taking  down  of  a  wall." 

This  decision,  however,  was  distinctly  disap- 
proved by  I..ord  Blackburn  in  DaltwU  v.  Angu» 
(1881)  L.  R.  6  App.  Cas.  740,  50  L.  J.  Q.  B.  N. 
a.  689,  44  L.  T.  N.  S.  844.  30  Week.  Rep.  196,. 
and  in  Hughes  v.  Perclval  (1883)  L.  R.  8  App. 

as.  443,  446,  447,  52  L.  J.  Q.  B.  N.  S.  719„ 
49  L.  T.  N.  S.  189,  31  Week.  Rep.  725,  47  J.  P. 
772.  See  subd.  VII.  of  note  to  Jacobs  v.  Fuller 
&  H.  Co.  post, ,  on  Liability  of  em- 
ployer for  injuries  caused  by  the  performance 
of  work  by  independent  contractor,  which  <# 
dangerous  unless  certain  precautions  are  ob- 
served. 

8.  Demolition  of  buildings. 

The  owner  of  a  building,  having  no  actnaT 
knowledge  of  the  condition  of  its  walls,  or  how 
the  work  of  removing  one  of  such  walls  is  being 
done,  is  not  liable  for  the  death  of  a  woman  and 
child  on  an  adjoining  lot,  caused  by  the  fall  of 
such  wall  consequent  upon  an  independent  con- 
tractor's negligence  in  removing  the  roof  fr^m 
the  building  without  properly  supporting  the 
wall.  En^el  v.  Eureka  Club  (1893)  137  N.  Y. 
100,  33  Am.  St.  Rep.  692,  32  N.  E.  1052.  Re- 
versing (1892)  45  N.  Y.  8.  R.  940,  18  N.  Y. 
Supp.  945,  which  was  a  reiteration  of  the  Judg- 
ment in  (1891)  59  Hun.  593,  14  N.  Y.  Supp.  184. 
The  court  said :  *'It  Is  the  general  duty  of  the 
owner  of  premises  to  keep  the  wails  of  his  build- 
ing in  a  safe  c-ndltion,  so  that  they  will  not  en- 
danger his  neighbor  by  falling ;  and,  if  he  negli- 
gently omits  its  nerformance,  and  his  neighbor 
is  injured,  the  injury  Is  actionable.  Mullen  v. 
St.  John  (1874)  57  N.  Y.  567,  15  Am.  Rep.  530. 
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But  the  evidence  Is  undisputed  that  the  wall 
^as  safe,  and  would  not  have  fallen  If  It  had 
"been  left  as  It  was  when  the  contract  was  made, 
— supported  by  the  roof.  It  was  not  a  menace 
in  Its  existing  condition.  It  became  dan^rous 
only  In  consequence  of  the  manner  In  which  the 
contractor  proceeded  to  take  It  down.  It  would 
probably  have  been  less  liable  to  fall,  although 
•deprived  of  the  supp  rt  of  the  roof,  If  the  wall 
had  been  In  perfect  repair  when  the  contractor 
entered  upon  the  work.  But  we  perceive  no 
causal  connection  between  the  neglect  to  re- 
pair and  the  Injury  to  the  plaintiff's  Intestate. 
The  sole  cause  in  a  legal  sense  was  the  negli- 
gence of  the  contractor  in  omitting  to  do  what 
he  was  bound  to  do.  The  performance  of  his 
-duty  would  have  prevented  the  Injury." 

For  a  case  which  conflicts  with  this  decision, 
-see  subd.  VII.,  h,  of  note  to  Jacobs  v.  Fuller  & 

H.    Co.    post,   ,  which  deals  with  the  per- 

:formance  of  work  which  is  dangerous  unless  cer- 
tain precautions  are  observed. 

A  tenant  whose  premises  are  exposed  and 
goods  Injured  as  a  result  of  the  manner  In  which 
41  man  contracting  with  the  landlord  for  the  re- 
moval of  the  adjoining  house  performed  his 
^ork  cannot  recover  damages  from  the  landlord 
Hotter  V.  Goerlltz  (1800)  16  Daly,  484,  12  N. 
Y.  Supp.  210. 

"9.  Work  performed   on  streets   and   highways. 

The  defendants  were  employed  by  A  to  pave 
:a  district.  They  contracted  with  B  to  pave  one 
of  the  streets.  B*s  workmen,  in  the  course  of 
paving  thv  street,  left  some  stones  at  night  in 
-such  a  position  as  to  constitute  a  public  nui- 
sance, and  the  plaintiff  was  injured  by  failing 
over  these  stones.  No  personal  interference  of 
the  defendants  with,  or  sanction  of,  the  work  of 
laying  down  the  stones  was  proved.  It  was  held 
that  the  defendants  were  not  liable.  Overton 
T.  Freeman  (1852)  11  C.  B.  807,  16  Jur.  65,  21 
L.  .r.  C.  P.  N.  S.  52.  3  Car.  &  K.  52.  Maule,  J.. 
«flid  :  "I  apprehend  that,  if  the  defendants  had 
lieen  present,  and  directed  or  sanctioned  the  do- 
ing of  (he  act  complained  of,  they  would  have 
been  responsible  for  it.  But  here  they  are 
nought  to  be  charged  simply  on  the  ground  that 
they  had  contracted  with  the  parish  authorItie.s 
to  do  the  work,  In  the  performance  of  which  by 
their  subcontractor  the  negligence  happened 
which  has  given  rise  to  the  plaintiff's  misfor- 
tune." Creswell.  J.,  said  :  "The  defendants,  not 
liavlng  personally  Interfered  or  given  any 
directions  as  to  the  performance  of  the  work, 
but  merely  having  contracted  with  a  third  per- 
son to  do  it,  cannot  be  held  responsible  for  an 
unauthorized  and  unlawful  act  of  such  third 
person  in  the  course  of  it.  It  is  quite  true,  as 
was  said  in  Bush  v.  Steiuman  (1700)  1  Bos. 
A  V.  404.  that  the  original  c  ntractor  might  be 
liable,  equally  with  the  SQl)contractor,  If  he  in 
any  manner  directed,  or  countenanced  the  doing 
of.  the  act  complained  of.  But  there  is  no  pre 
tense  for  so  charging  the  defendants  here : 
They  contracted  with  Warren  to  lay  down  the 
curb  stone  In  a  particular  way, — not  to  so  place 
the  stones,  and  so  negligently  Irave  them,  as  to 
occasion  Injury  to  the  plaintiff.  If  the  act  con 
tracted  to  be  done  would  itself  have  been  a  pub- 
lic nuisance,  of  course  the  defendants  would 
have  been  responsible."  Williams,  J.,  said: 
''The  plaintiff's  c  unsel  has  rested  his  argument 
upon  a  bruad  and  intelligible  ground,  viz.,  that 
the  act  complained  of  is  a  public  nuisance." 
<)6  L.  R.  A. 


Some  of  the  cases,  It  Is  true,  would  seem  to 
Justify  that  distinction  ;  but  It  seems  to  me  that 
we  cannot  give  any  weight  to  It  without  over- 
ruling Knight  V.  Fox  (1850)  5  Bxch.  721,  20 
L.  J.  Exch.  N.  S.  0,  14  Jur.  063. 

The  defendants  employed  A  for  a  sum  of 
money,  to  fill  In  the  earth  over  a  drain  con- 
structed for  them  across  a  highway  from  their 
house  to  the  common  sewer,  the  defendants  find- 
ing the  carts,  if  necessary,  to  rem  ^ve  the  sur- 
plus earth,  which  were  to  be  filled  by  A.  A 
^lled  in  the  earth,  but  left  it  so  heaped  above 
the  level  of  the  road  that,  there  being  neither 
light  nor  signal,  the  plaintiff  by  night  drove  his 
carriage  against  it.  and  sustained  injury  there- 
from. The  onlj'  evidence  of  Interference  or  con- 
trol on  the  part  cf  the  defendants  was,  that  one 
of  them,  a  few  days  before  the  accident,  and 
when  the  work  was  incomplete,  had  seen  the 
earth  heaped  over  a  part  of  the  drain  as  it 
afterwards  remained.  It  was  held  that  there 
was  no  evidence  of  their  liability.  Inasmuch  as 
the  wrong  complained  of  was  a  public  nuisance 
by  A,  which  the  defendants  (whether  A  was 
their  servont  or  only  a  contractor)  had  not 
authorized  him  to  commit,  having  merely  direct- 
ed generally  the  doing  of  an  act  which  might 
have  been  done  without  committing  a  public  nui- 
sance. I'eachey  v.  Rowland  (1853)  13  C.  B. 
182,  17  Jur.  764,  22  L.  J.  C.  P.  N.  S.  81.  "Un- 
less  you  can  show,"  said  Maule,  J.,  "that  the 
work  was  so  d  ne  that  the  defendants  might 
have  been  indicted  for  obstructing  a  public  high- 
way, they  are  not  liable  in  this  action.  I  am 
satisfied  that  the  decision  in  Overton  v.  Free- 
man (1852)  11  C.  B.  867,  16  Jur.  65.  21  L.  J. 
C.  P.  N.  S.  52,  3  Car.  &  K.  52.  was  right,  thougb 
I  was  afterwards  less  satisfied  with  the  reasons 
which  I  gave.  .  .  .  The  true  result  of  the 
evidence  here  was  that  the  defendants  bad 
nothing  whatever  to  do  with  the  wrongful  act 
complained  of.  They  employed  somebody  to  do 
something,  which  might  be  done  either  in  a 
proper  or  an  improper  manner;  and  he  did  it 
In  a  negligent  and  improper  manner,  and  injury 
resulted  to  the  plnintiff.  That  is  the  substance 
of  the  evidence.  The  question  Is,  whether  the 
evidence  fairly  Justified  a  verdict  for  the  de- 
fendants. We  have  no  right  to  look  with  ex- 
treme scrupulosity  in  cases  of  this  sort,  to  see 
if  there  is  not  some  grain  of  evidence  the  other 
way.  If  the  wh'^le  evidence,  taken  together,  is 
not  such  as  to  warrant  a  Jury  In  finding  for  the 
plaintiff,  practically  speaking  there  Is  no  evi- 
dence. I  am  of  opinion  that,  if  the  Jury  had. 
upon  this  evidence,  found  that  the  defendants 
did  the  wrong  complained  of,  their  verdict  would 
have  been  set  aside  as  not  being  warranted  by 
the  evidence.  There  was,  in  truth,  no  evidence 
for  the  practical  purpose  In  hand." 

A  house  owner  Is  not  liable  for  hijuries  re- 
ceived by  a  passer-by,  who,  owing  to  the  negli- 
gence of  a  contractor  employed  to  repair  a  foot- 
path, falls  into  the  area  underneath  the  foot- 
path. Du  Pratt  V.  Lick  (1860)  38  Cal.  601  (In- 
trinsic danger  of  work  not  discussed). 

A  house  owner  Is  not  liable,  where  a  con- 
tractor employed  to  put  down  a  stone  sidewalk 
falls  into  an  unguarded  excavation  made  in  the 
curse  of  the  operation.  Schwelckhardt  v.  St. 
Ix)uis  (1876)  2  Mo.  App.  571.  (The  possibility 
of  the  plaintiff's  being  entitled  to  recover  on  the 
ground  of  the  intrinsic  danger  of  the  work  was 
not  discussed.  As  to  this  phase  of  the  sub- 
ject, see  subd.  VI.  of  the  note  to  Jacobs  t. 
Fuller    &    H.    Co.    post,    ,    on    LiahUitp 
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<tf  employer  for  injuries  caused  by  the  perform- 
-ance  of  work  which  is  dangerous  unless  certain 
precautions  are  observed.) 

An  abuttlDf^r  landowner  cannot  he  held  liable, 
on  the  ^ound  of  the  work's  necessarily  or  proo- 
ably  Involving  danger,  for  injuries  caused  by 
an  obstruction  left  in  the  street  by  one  who  had 
contracted  to  lay  a  sidewalk  for  him.  Independ- 
ence V.  Slack  (1SU5)  134  Mo.  66.  34  S.  W.  1004. 

A  city  is  not  liable  for  injuries  received  by  the 
servant  of  a  contractor,  as  a  result  of  the  defec- 
tive shoring  of  the  sides  of  a  trench  excavated 
for  a  sewer.  Foster  v.  Chicago  (15)02)  197  111. 
264.  64  N.  E.  322,  Affirming  (1901)  96  III. 
App.  4. 

A  servant  of  a  contractor  cannot  recover  from 
the  employer  for  injuries  caused  by  the  collapse 
of  the  sides  of  a  ditch  dug  for  laying  a  pipe 
line.  Vincennes  Water  Supply  Co.  v.  White 
<18ftO)   124  Ind.  376.  24  N.  E.  747. 

In  a  case  where  the  plaintlfiTs  intestate  was 
struck  and  killed  by  a  fragment  of  rock  thrown 
up  by  a  blast  set  off  during  the  progress  of  the 
work  rt  excavating  a  trench  for  a  pipe  line,  It 
was  held  to  be  error  to  charge  the  jury  on  the 
theory  that  the  construction  of  waterworks  was 
a  nuisance,  and  that  it  was  therefore  the  duty 
of  the  city  to  impose  on  the  contractor  stipula- 
tions requiring  him  to  take  necessary  precau- 
tions, or  to  abate  the  danger,  if  Its  attention 
was  afterwards  called  to  the  dangerous  condi- 
tions. Logansport  v.  Dick  (1880)  70  Ind.  65, 
36  Am.  Rep.  166, 

In  a  leading  New  York  case  the  defendants, 
who  had  received  a  license  from  the  authorities 
to  construct  a  public  street  at  their  own  ex- 
pense, were  held  not  to  be  liable  for  an  injury 
received  by  one  who  drove  at  night  into  an 
open  sewer  which  had  been  left  unguarded  and 
unlighted.  Blake  v.  B'errls  (1831)  5  N.  Y.  48. 
65  Am.  Dec.  304.  In  Storrs  v.  Utica  (1858) 
17  N.  Y.  104,  72  Am.  Dec.  437,  Comstock.  J., 
distinguishes  this  case  from  those  in  which  the 
liability  of  a  municipal  corporation  for  the  de- 
fective condltirn  of  a  street  is  in  question,  but 
takes  occnsIoD  to  express  a  doubt  whether  the 
decision  was  correct  in  view  of  the  facts.  See 
subd.  VI.  b,  of  note  to  Jacobs  v.  Fuller  &  H. 
Co.  post,  — ,  on  Liability  of  employer  for  injuries 
caused  by  the  perfo^f nance  of  work  by  inde- 
pendent contractor  which  is  dangerous  unless 
certain  precautions  are  observed.  There  would 
certainly  seem  to  be  good  ground  for  contending 
that  the  position  of  a  licensee  of  a  municipality 
under  such  circumstances  can  be  neither  more 
nor  less  favorable  than  that  of  the  municipality 
itself.  But  the  decision  Is  In  line  with  several 
of  those  cited  below. 

Where  W.  contracted  with  the  r.  Gas  Com- 
pany to  dig  a  trench,  the  work  to  be  under  the 
supervision  of  the  company's  engineer,  and  W. 
sublet  the  work  to  D.,  and,  in  consequence  of 
D.'s  negligence  in  not  guarding  the  excavation, 
a  foot  passenger  was  injured.  It  was  held  that 
D.,  aRne,  was  liable.  Wray  v.  Evans  (1875) 
SO  Pa.  103,  Approved  in  Edmundson  v.  Pitts- 
burgh, M.  &  Y,  R.  Co.  (1885)  111  Pa.  316,  2 
Atl.  404. 

So,  also,  the  principal  employer  was  held  not 
to  be  responsible  where  the  plaintiff  had  fallen 
into  an  open  trench  which  had  been  dug  in  a 
•street  by  permission  of  the  authorities,  and  left 
nnprotect*»d  by  the  contractor.  Smith  v.  Sim- 
mons (1883)  103  Pa.  32.  40  Am.  Rep.  11.3.  (It 
should  be  noticed  that  the  trench  in  this  case, 
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having  been  opened  under  a  license,  did  not  con- 
stitute a  nuisance.) 

In  a  later  case  arising  out  of  the  same  acci- 
dent, the  municipality  which  had  granted  the 
license  was  held  not  liable,  and  the  general  rule 
was  laid  down,  that  such  a  corporation,  when 
It  grants  to  one  a  license  for  a  purpose  proper 
and  lawful,  is  not  liable  to  one  injured  by  rea- 
son of  the  misuse  or  abuse  of  that  license, 
whether  the  same  be  by  an  independent  con- 
tractor for  the  work  from  the  licensee,  or  by 
the  licensee  himself.  Susquehanna  Depot  v. 
Simmons  a886)  112  Pa.  384,  56  Am.  Rep.  317, 
5  Atl.  434.  The  court  said  :  "It  is  settled  that 
the  defendant  had  the  right  to  grant  the  license 
to  dig  the  ditch  complained  of;  In  this  it  did 
nothing  unlawful.  How,  then.  Is  it  responsible 
for  the  negligent  act  of  Florence?  It  certainly 
cannot  be  contended  that  its  responsibiliy  would 
be  greater  In  a  case  such  as  this,  than  if  Flor- 
ence [the  contractor]  had  been  acting  under  a 
contract  with  the  borough  Instead  of  Dr.  Smith 
[the  principal  employer].  Yet  under  such  a 
contract  It  would  not  have  been  liable.  His 
employment  was  Independent  of  the  control  and 
direction  of  the  person  with  whom  he  had  con- 
tracted. He  was  In  the  lawful  possession  of 
the  street  in  which  the  water  pipes  were  to  be 
laid,  and,  as  was  said  In  Erie  v.  Caulklns  (1877) 
85  Pa.  247,  27  Am.  Rep.  642,  the  borough  could 
not  flll  up  the  trench  which  he  dug,  or  erect  bar- 
riers which  he  might  not  tear  down  if  they  ob- 
structed bis  work.  .  .  .  If,  as  was  said  in 
Smith  V.  Simmons,  the  excavation  bad  been  per 
se  a  nuisance,  the  case  would  be  different,  for  in 
that  event  the  public  authorities  would  have 
been  bound  to  abate  it  as  soon  as  they  had 
knowledge  of  the  obstruction,  but  not  being  a 
nuisance,  but  lawful,  the  borough  cannot  be  held 
for  an  accident  happening  thereby,  and  Florence 
alone  must  be  regarded  as  responsible  for  the 
injury  resulting  to  the  plaintiff  from  his 
neglect." 

Liability  has  been  denied  where  a  horse  was 
Injured  by  stepping  into  a  trench  which  was  be- 
ing dug  In  an  alley  to  connect  defendant's 
drain  with  a  private  sewer  belonging  to  his 
neighbor.  Zimmerman  v.  Baur  (1894)  11  Ind. 
App.   607.   39   N.   E.   299. 

And  where  a  foreman  in  the  employ  of  the 
city  was  knocked  off  of  his  wagon  by  a  "coal 
run'*  built  across  a  street  for  the  purpose  of  un- 
loading coal  from  a  barge.  Davie  v.  LeVy 
(1887)  39  La.  Ann.  551,  4  Am.  St.  Rep.  225,  2 
So.  395. 

A  municipal  corporation  which  has  employed 
a  contractor  to  execute  the  various  kinds  of 
work  mentioned  !n  the  following  paragraphs  is 
not  liable  under  the  circumstances  there  Indi- 
cated. 

Where  the  grading  of  a  street  was  done  so 
carelessly  as  to  cause  the  surface  water  and 
sewage  to  back  up  and  accumulate  on  the  plaln- 
tirs  premises.  White  v.  New  York  (1897)  15 
App.  Div.  440,  44  N.  Y.  Supp.  454. 

Where  a  pile-driver  hammer  was  left  In  such 
a  position  as  to  frighten  a  horse  which  was  be- 
ing driven  on  a  highway  under  repair,  the  con- 
sequence being  that  the  driver  was  injured. 
Ilowarth  v.  McGugan  (1893)  23  Ont.  Rep.  396. 

Where  a  foot  passenger  stepped  into  a  bole 
left  open  near  the  curbing  while  a  sewer  was 
being  constructed.  Charlock  v.  Freel  (1891) 
125  N.  Y.  357,  20  N.  B.  262,  Affirming  (1888) 
SjO  Hun.  305,  3  N.  Y.  Supp.  226. 

A  highway  board  Instructed  Its  surveyor  to 
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employ  one  S.»  a  contractor,  to  repair  a  road. 
In  the  course  of  the  work,  with  which  the  board 
did  not  interfere,  the  servants  of  S.  left  stones 
on  the  highway  at  nl|?ht,  without  placing  a 
light  to  show  where  they  were,  and  a  traveler 
drove  his  gig  against  the  obstruction,  and  was 
Injured.  Reld  v.  Darlington  Highway  Board 
(1877:  Q.  B.  D.)  41  J.  P.  581.  In  the  very 
brief  judgment  delivered  for  the  court  by  Lusn, 
J.,  it  was  held  chat  there  was  no  evidence  of 
negligence  on  the  part  of  the  highway  board  or 
its  surveyors.  The  precise  rationale  of  this  de- 
cision is  not  clear  from  the  report,  which  merely 
mentions  that  plaintiff's  counsel  argued  that 
the  contractor's  men  were  servants  of  the  board. 
— a  contention  manifestly  untenable.  Neither 
the  court,  nor  the  counsel,  adverted  to  the  possi- 
bllity  of  maintaining  an  action  on  the  ground 
that  the  duty  of  the  board  to  keep  the  highway 
safe  for  travel  was  primary  and  nondelegable. 
(As  to  this  phase  of  the  subject,  see  subd.  IV.  of 

note  to  Anderson  v.  Fleming,  66  L.  R.  A.  , 

on  Liability  of  employer  for  acta  of  independ- 
ent contractor  where  the  injuries  result  from 
nonperformance  of  absolute  duties  of  the  em- 
ployer. ) 

In  a  Newfoundland  case,  where  the  court's 
conclusion  was  that  there  was  no  statutable  ob- 
ligation on  the  part  of  the  board  of  works  to 
keep  a  certain  road  in  repair,  the  board  was  held 
not  liable  for  an  Injury  to  a  person  who  drove 
against  a  heap  of  gravel  which  had  been  left 
in  the  road  through  the  negligence  of  one  who 
had  contracted  for  its  repair.  Duchemln  v. 
Board  of  Works  (1880)  Newfoundland  Rep. 
(1874-1884)  2.36.  (This  decision  is  In  conQlct 
with  the  American  cases  cited  in  subd.  VI.  of 

note  to  Jacobs  v.  Fuller  &  II,  Co.  post,  , 

on  Liability  of  employer  for  injuries  caused  by 
the  performance  of  work  by  an  independent  con- 
tractor tchich  is  dangerous  wiless  certain  pre- 
cautions are  observed.) 

In  Pennsylvania  a  municipality  has  been  held 
not  to  be  liable  for  an  Injury  received  by  a  per- 
son who  fell  into  an  open  and  unguarded  sewer 
(Painter  v.  Pittsburgh  |1863]  46  Pa.  213;  Erie 
V.  Caulkins  [18771  85  Pa.  247,  27  Am.  Rep. 
642)  ;  nor  where  the  injury  was  received  by  a 
person  who  turned  aside  to  avoid  a  pile  of  earth 
on  a  pavement,  and  fell  into  a  trench  dug  for 
the  purpose  of  laying  a  curbstone  (Eby  v.  Leba- 
non County  [1895]  160  Pa.  632.  31  Atl.  332). 
See  also  Susquehanna  Depot  v.  Simmons  (1886) 
112  Pa.  384,  56  Am.  Rep.  317,  5  Atl.  4.34.  as 
stated  supra.  These  decisions  are  in  conflict 
both  with  those  reviewed  In  the  above-referred 
to  note    to   Jacobs  v.    Fuller   &    H.    Co.   post, 

,  and  with  those  reviewed  In  subd.  IV.  of 

the  note  to  Anderson  v.  Fleming,  66  L.  R.  A.  — , 
on  Liability  of  employer  for  acts  of  independ 
ent  contrucior  where  injuries  result  from  non- 
performance of  absolute  duties  of  employer,  and 
are  contrary  to  the  weight  of  authority. 

10.  Work  done  on  premises  adjacent  to  streets 
and  highways^  and  affecting  the  safety 
thereof. 

Where  a  proprietor  of  a  house  contracted  with 
a  builder  to  execute  certain  repairs,  and  the 
builder  made  a  subcontract  for  the  plaster  work, 
it  was  held  that  neither  the  proprietor  nor  the 
principal  contractor  was  liable  for  injuries 
caused  by  the  upsetting  of  a  vehicle,  which  re- 
sulted from  the  negligence  of  the  subcontractor 
in  leaving  a  heap  of  lime  in  the  street,  without 
any  fence  or  protection,  outside  the  space  which 
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had  been  duly  set  apart,  fenced  in,  and  lighted 
by  the  principal  contractor,  in  accordance  with 
the  provisions  of  a  police  act.  M*Lean  v.  Rus- 
sell (1850)  12  Sc.  Sess.  Cas.  2d  series,  887,  22 
Sc.  Jur.  894.  Lord  Fullerton  said:  "Here 
there  was  nothing  hazardous ;  and  if  a  party 
employed  to  perform  the  very  safe  operation  of 
plastering  a  house  executed  it  in  a  dangerooa 
manner,  he,  only,  is  blam cable."  Noticing  the 
contention  that  there  was  a  constructive  culpa 
In  employing  careless  persons.  Lord  Mackenzie 
said :  "It  is  perfectly  vain  to  say  that  any  such 
blame  can  attach  to  a  man  who  employs  respon- 
sible tradesmen  to  execnte  harmless  repairs  on 
his  h'  use,  or  in  these  persons  contracting  with 
another  to  do  part  of  the  work." 

Abutting  landowners  have  also  been  held  not 
liable  under  the  following  circumstances : 

W^here  a  firm  of  masons  employed  to  do  the 
brickwork  on  a  building  creates  an  obstractioa 
in  the  adjacent  street,  while  the  work  is  In  prog- 
ress. Richmond  v.  Sltterding  (1903)  101  Va. 
354,  ante,  445,  43  S.  E.  562. 

Where  the  plaintiff  was  Injured  by  driving  on- 
to a  pile  of  planks  left  unllghted  on  a  road 
leading  to  a  bridge  over  a  canal.  Weber  v.  Buf- 
falo R.  Co.  (1897)  20  App.  Dlv.  292,  47  N.  Y. 
Supp.  7. 

Where  a  wagon  was  overturned  by  a  bank  of 
earth  left  on  a  road  during  the  progress  of  ex- 
cavation W'  rk,  Lancaster  Ave,  Improv.  Co.  v» 
Rhoads  (1887)  116  Pa.  377,  2  Am,  St.  Rep. 
608,  9  Atl.  852. 

Where  a  person  using  a  street  was  Injured  by 
an  unguarded  and  unllghted  heap  of  material 
deposited  In  the  street  by  a  subcontractor  for 
the  construction  of  a  building.  Aldrltt  v.  Gil- 
lette-Herzog  Mfg.  Co.  (1902)  85  Minn.  206.  8» 
N.  W.  741  (principal  contractor  was  defendant). 

Where  lumber  purchased  by  a  city  was  negli- 
gently piled  in  the  street  by  the  vendors.  Bv- 
ansvllle  v.  Renhenn  (1898)  151  Ind.  42,  41  L. 
R.  A.  728,  734,  68  Am.  St.  Rep.  218,  47  N.  B. 
634.  51  N.  E.  88. 

Where  a  person  employed  to  haul  logs  left 
some  of  them  on  a  highway,  thereby  creating  a 
dangerous  obstruction.  Manchester  v.  Warreo 
(1893)  67  N.  H.  482,  32  Atl.  763. 

It  has  also  been  held  that  no  action  was  main- 
tainable '  under    the    following    circumstances : 

Where  a  piece  of  timber  fell  on  a  passer-by 
while  it  was  being  hoisted  by  a  derrick  extend- 
ing over  the  footway.  Vanderpool  v.  Husson 
(1858)  28  Barb.  196  (such  a  derrick  was  de- 
clared not  to  be  a  nuisance). 

Where  a  (derrick  used  for  setting  a  marble 
front  on  a  building  fell  on  a  passer-by.  Potter 
V.  Seymour  (18.')9)  4  Bosw.  140. 

Where  the  iron  front  of  a  building  fell  upon 
and  killed  a  slave.  Peyton  v.  Richards  (1856) 
11  La.  Ann.  62. 

Where  the  cornice  and  a  portion  of  the  front 
wall  of  a  building  In  course  of  erection  fell  on 
a  passer-by.  Deford  v.  State  (1868)  30  Md. 
179. 

Where  a  fence  built  around  an  excavation  In 
the  sidewalk  was  blown  down,  and  struck  a 
passer-by.  Martin  v.  Tribune  Asro.  (1883)  30 
llun.  301.  The  court  said :  "The  structure 
I)eing  lawful,  all  the  acts  necessary  to  be  done 
In  completing  it  were  collateral  to  the  undertak- 
ing. If  the  fence  was  insuOIclent,  or  if  the  con- 
tractor went  beyond  the  permit  in  obstructing- 
the  street,  these  acts  are  to  be  chargeable  to- 
the  persons  who  did  them." 

Where  a  piece  of  scaffolding  used  by  a  me- 
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chanic  In  makiDK  repairs  on  a  building  was 
blown  down  by  the  wind,  and  injared  a  passer- 
by. Hexamer  v.  Webb  (1886)  101  N.  Y.  377, 
54  Am.  Rep.  703,  4  N.  B.  765. 

Where  the  Injury  was  caused  by  falling  upon 
a  ridge  of  Ice  formed  upon  the  defendant's  side- 
walk by  the  negligence  of  the  employees  of  a 
contractor  engaged  In  pumping  water  from  his 
cellar.     I^row  v.  Clute   (1801)    60  Hun,  580, 

14  N.  Y.  Supp.  616. 

Where  a  person  walked  Into  a  coal  hole  left 
open  In  Ihe  pavement.  Harrison  v.  Collins 
(1878)  B6  Pa.  153,  27  Am.  Rep.  690. 

Where  an  excavation  In  the  footway  In  front 
of  a  landowner's  premises  was  not  properly 
guarded.     Fuller  v.  Citizens'  Nat.  Bank  (1882) 

15  Fed.  875;  Ryan  v.  Curran  (1878)  64  Ind. 
345,  31  Am.  Rep.  123  (answer  alleging  that  the 
defendant's  lot  and  appurtenances  were,  at  the 
time  of  the  injury,  In  the  exclusive  possession 
of  the  contractor,  held  to  be  sufficient)  ;  Allen 
T.  Wlllard  (1868)  67  Pa.  374. 

Where  a  person  fell  Into  the  opening  made  by 
removing,  under  a  license  from  the  civil  author- 
ities, a  grating  over  an  area.  Scammon  v. 
Chicago  (1861)  25  111.  424.  79  Am.  Dec.  334. 
The  decision  last  cited  was  disapproved  by  the 
Supreme  Court  of  the  United  States  In  Chicago 
T.  Robbins  (1862)  2  Black,  418,  17  L.  ed.  298 
(1866)  4  Wall.  657,  18  L.  ed.  427.  But  in  an- 
other case  involving  very  similar  circumstances 
the  Iliinols  court  arrived  at  the  same  conclu- 
sion, and  stated  Its  position  as  follows :  "While 
the  contractor  Is  In  possession  of  that  part  of 
the  premises  uprn  which  the  excavation  is  to  be 
made,  with  the  exclusive  control  of  the  work,  It 
becomes  an  incident  to  his  undertaking  to  so  do 
the  work  as  to  be  reasonably  safe  for  passers-by, 
observing  due  care  for  themselves ;  and  that 
duty.  It  Is  declared.  Includes  the  erection  and 
maintenance  of  suitable  safeguards  about  all 
excavations,  at  all  dangerous.  Under  circum- 
stances where  It  becomes  obligatory  upon  the 
contractor  to  provide  safeguards  around  such 
excavations,  the  owner  of  the  premises  Is  not 
responsible  for  his  failure  or  neglect  of  duty  In 
that  regard.  Nor  does  It  change  the  rule,  the 
owner  may  have  some  work  to  perform  about  the 
building,  where  It  is  wholly  disconnected  with 
that  which  causes  the  Injury."  Kepperly  v. 
Ramsden  (1876)  88  III.  864. 

Where  the  owner  of  premises,  having  occa- 
sion to  construct  an  improvement  in  his  cellar 
which  Is  required  by  the  board  of  health,  em- 
ploys a  contractor,  who  is  bound  to  do  all  work 
and  furnish  all  materials,  the  employer  Is  not 
liable  for  Injuries  to  a  pedestrian  from  colliding 
'  with  a  barrel  placed  over  an  open  coal  hole  in 
the  sidewalk,  and  kept  there  by  the  contractor 
to  supply  necessary  ventilation  for  the  prosecu- 
tion of  the  work.  Maltble  v.  Bolting  (1893)  6 
Misc.  339,  26  N.  Y.  Supp.  903. 

The  foregoing  cases  which  relate  to  danger- 
ous conditions  In  footpaths  are  more  or  less  in 
conflict  with  those  cited  In  subd.  VI.  of  note  to 

Jacobs    V.    Fuller    &    H.    Co.    post,    , 

on  Liability  of  employer  for  injuries  caused  by 
the  performance  by  independent  contractor  of 
work  which  is  dangerous  unless  certain  precau- 
tions arc  observed;  and  would  doubtless  have 
been  differently  decided   In   some  jurisdictions. 

Unless  the  obligation  to  place  a  boarding  In 
front  of  a  building  under  erection  Is  Imposed  by 
a  statute  applicable  to  the  locality  In  which 
the  work  is  l)elng  executed,  the  owner  of  the 
building  Is  not  liable  for  Injuries  resulting  from 
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the  fact  that  the  contractor,  by  whom  it  was 
being  erected,  omitted  to  put  up  the  boarding. 
Crawford  v.  Peel  (1887)  Ir.  L.  R.  20  C.  L.  332. 
In  this  case  Murphy,  J.,  was  of  opinion  that, 
even  if  a  breach  of  a  statutory  obligation  had 
been  proved,  the  owner's  liability  did  not  ex- 
tend beyond  the  penalty  Imposed.  The  effect 
of  applying  this  principle  would,  of  course,  have 
been  to  render  immaterial  the  question  whether 
the  work  was  being  done  by  an  independent 
contractor  or  not.  But  the  view  taken  by  the 
learned  judge  seems  to  be  In  conflict  with  the 
rule  established  by  the  cases  cited  In  SS  799, 
800,  of  Labatt's  treatise  on  Master  &  Servant. 
A  contractor  for  the  erection  of  a  building  is 
not  liable  for  the  penalty  Imposed  by  a  city 
ordinance  which  forbids  any  person  to  place, 
leave,  or  deposit  In  the  street  any  material,  ex- 
cept such  as  Is  permitted  by  ordinance  or  reso- 
lution, if  It  appears  that  the  ordinance  was  In- 
fringed by  his  subcontractor,  and  there  was  no 
necessity  for  putting  the  material  in  the  street. 
Buffalo  V.  Clement  (1892)   19  N.  Y.  Supp.  846. 

11.  Scaveii^ging  work. 

The  defendant  city  had  made  a  contract  with 
a  party  fcr  the  removal  of  the  carcasses  of  any 
animals  which  might  die  or  be  killed  within  the 
city  limits.  On  one  occasion,  after  a  large 
number  of  mules  had  been  destroyed  by  a  fire, 
the  mayor,  In  order  to  obviate  the  nuisance 
which  wouM  have  resulted  from  conveying  the 
carcasses  through  the  streets  to  the  reduction 
works  of  the  contractor,  arranged  with  the  con- 
tractor's servant  to  have  them  thrown  Into  the 
Missouri  river.  This  servant  took  a  road  to 
the  river  bank  where  It  was  more  convenient  of 
access,  and  threw  the  carcasses  Into  the  river 
at  a  place  where  It  had  temporarily  overflowed 
and  concealed  a  quarry  belonging  to  the  plain- 
tiff. The  curi^nt  did  not  catch  them,  and  they 
sank  Into  the  quarry,  the  result  being  that  the 
plaintiff  could  not  reopen  It.  For  the  injury  so 
caused,  the  city  was  held  not  to  be  liable.  Hlls- 
dorf  V.  St.  Louis  (1869)  46  Mo.  94,  100  Am. 
Dec.  352. 

12.  Work  in  harbors. 

In  an  action  against  commissioners  appointed 
by  a  local  act  (5  &  0  Vict.  chap.  Ill),  commis- 
sioners were  appointed  for  improving  a  harbor, 
and,  with  the  sanction  of  the  ballast  board,  em- 
powered to  exhibit  lights  or  sea-marks  for  the 
guidance  of  ships  navigating  that  harbor.  It 
was  held  that  the  contractor  employed  to  exe- 
cute the  work  was  guilty  of  negligence  In  not 
obtaining,  through  the  commissioners,  the  sanc- 
tion of  the  ballast  board  to  set  up  lights  on  the 
end  of  plies  driven  during  the  progress  of  the 
operations,  and  that  the  commissioners  were  not 
liable  for  damage  sustained  by  a  vessel  owing 
to  the  want  of  such  lights.  Gilbert  v.  Ilalpln 
(1858;  Exch.  Ct.)  3  Ir.  Jur.  N.  S.  300,  Pigot, 
C.  B.,  dissenting.  This  decision  was  put  on 
the  broad  ground  that  it  was  the  duty  of  the 
contractor,  either  to  apprise  the  employee  that 
the  work  had  reached  the  stage  at  which  It  was 
necessary  to  have  lights  to  prevent  accidents,  or 
to  put  the  lights  out  himself.  The  Inference 
drawn  was  that,  as  the  contractor  had  not  per- 
formed this  duty,  he  was  the  only  culpable 
party  against  whom  the  Injured  person  could 
proceed.  This  case  was  decided  before  the  evo- 
lution of  the  doctrine  discussed  In  subtitle  V., 
and  at  the  present  day  the  conclusion  of  a  court 
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with  regard  to  tbe  same  facts  would  possibly 
be  different. 

13.  Excavation  work. 

A  landowner  Is  not  liable  where  a  subcon- 
tractor so  carelessly  executed  a  contract  for  the 
removal  of  certain  earth  and  rock  from  the  de- 
fendant's vacant  lot  that  a  stable  belonging  to 
an  adjoining  landowner  was  Injured.  King  ▼. 
Livermore  (1876)  9  Hun,  208,  Affirmed  In 
(1877)  71  N.  Y.  605. 

A  person  employing  a  contractor  to  haul  sand 
from  one  designated  spot  to  another  Is  not  lia- 
ble for  his  negligence  in  so  digging  the  sand  as 
to  form  a  dangerous  bank  which  caved  in  and 
injured  a  young  child.  Fink  v.  Missouri  Fur- 
nace Co.   (1884)  82  Mo.  276,  52  Am.  Rep.  370. 

14.  Work  involving  the  use  of  fire  for  the  de- 
struction of  timber. 

A  landowner  is  not  liable  where  a  person  em- 
ployed to  clear  land  set  Are  to  some  of  the 
brushwood,  and  the  fire  spread  to  the  premises 
of  an  adjoining  landowner.  Ferguson  v.  Hub- 
bell   (1884)   97  N.  Y.  507,  49  Am.  Rep.  544. 

In  several  cases  it  has  been  held  that  a  rail- 
way company  is  not  liable  for  injuries  caused 
by  fire  which  spreads  to  adjoining  land  from 
the  timber  or  brushwood  which  a  contractor  is 
burning  on  its  rlprht  of  way.  Woodhill  v. 
Great  Western  H.  Co.  (1855)  4  U.  C.  C.  P.  449; 
Rogers  v.  Florence  R.  Co.  (1889)  31  S.  C.  378, 
9  S.  E.  1059 ;  Callahan  v.  Burlington  &  M.  River 
R.  Co.  (1807)  23  Iowa,  562. 

In  one  case  it  was  laid  down  that  a  railway 
irompany  cannot,  under  such  circumstances,  be 
held  liable,  as  a  matter  of  law,  and  that  the 
propriety  of  imputing  such  liability  depends  up- 
on whether,  under  the  given  circsmstances,  the 
burning  of  the  brush  would  be  obviously  dan- 
gerous to  such  landowners,  or  whether  the  cir- 
cumstances were  such  that  the  operation 
created  no  danger,  except  in  so  far  as 
it  might  arise  from  the  careless  manner. 
In  which  the  work  should  be  done.  St.  Louis, 
I.  M.  &  S.  R.  Co.  v.  Yonley  (1890)  53  Ark.  503, 
9  L.  R.  A,  004,  13  S.  W.  333,  14  S.  W.  800. 

No  action  is  maintainable  against  a  railway 
company,  where  a  subcontractor  cuts  a  road 
through  the  plaintiff's  premises,  outside  the 
right  of  way,  and  set  fires,  which,  through  their 
negligence  spread  and  burn  the  plaintiff's  tim- 
ber. Eaton  V.  European  &  N.  A.  R.  Co.  (1871) 
59  Me.  520.  8  Am.  Rep.  430. 

A  municipality  is  .not  liable  where  fire 
spreads  from  timber  which  is  being  burnt  on  a 
road  by  a  contractor.  Carroll  v.  Plympton 
(1860)  9U.  C.  C.  P.  345. 

A  town  which  enters  into  a  contract  with  an 
individual  for  the  repair  of  a  highway,  includ- 
ing the  destruction  by  fire  of  brush  which  has 
theretofore  been  cut  and  piled,  is  not  liable  for 
damages  caused  by  the  negligence  of  said  con- 
tractor when  burning  the  brush.  Shute  v. 
Princeton  Twp.  (1894)  58  Minn.  337,  59  N.  W. 
1050. 

For  cases  in  which  the  defendant  was  held  11a 
ble  under  similar  circumstances  for  the  reason 
that  the  work  was  intrinsically  dangerous,  see 
subd.  VII.  of  note  to  Jacobs  v.  Fuller  &  H.  Co. 
post, .  on  Liability  of  employer  for  in- 
juries caused  by  the  performance  of  work  by  in- 
dependent contractor  which  is  dangerous  unless 
certain  precautions  are  observed. 
<io  1..  R.  A. 


15.  Work  in  mines. 

The  owner  or  lessee  of  a  mine,  who  has  made 
a  contract  for  its  operation  by  another  person 
upon  such  a  footing  that  the  latter  is  put  in  full 
control  of  the  work,  and  charged  with  the  duty 
of  seeing  that  the  appliances  which  are  used 
are  kept  in  safe  condition,  is  not  liable  to  a 
servant  of  the  contractor  who  is  Injured  by  the* 
breaking  of  the  rope  by  which  the  cage  Is  low- 
ered and  hoisted.  Shaw  v.  West  Calder  OiT 
Co.  (1872 ;  Ct.  of  Sess.)  9  Scot.  L.  R.  254 :  Lend- 
berg  V.  Brotherton  Iron  Min.  Co.  (1889)  75. 
Mich.  84,  42  N.  W.  675. 

Liability  has  also  been  denied  under  the  fol- 
lowing circumstances : 

Where  the  roof  of  a  drift,  being  left  unsup- 
ported, fell  on  a  laborer  in  the  employ  of  a  per- 
son op<*rating  the  mine  under  contract.  Smith 
V.  Belshaw  (1891)  89  Cal.  427.  20  Pac.  834  ; 
Samuelson  v.  Cleveland  Iron  Min.  Co.  (1882) 
49  Mich.  104,  43  Am.  Rep.  450.  13  N.  W.  499. 

Where  the  mouth  of  a  pass  leading  from  one- 
of  the  levels  in  a  mine  to  a  lower  level  was  left 
uncovered  and  unllghtcd  owing  to  the  negli- 
gence of  a  person  operating  the  mine  under  a 
contract.  Martin  v.  Sunlight  Gold  Min.  Co. 
(18901  17  New  So.  Wales  L.  R.  304. 

Where  a  servant  of  a  contractor  engaged  la 
sinking  an  air  shaft  is  Injured  by  an  explosion 
of  gas.  Welsh  v.  Lehigh  &  W.  Coal  Co.  (1880 : 
P^.)  5  Atl.  48;  Welsh  v.  Parrlsh  (1892)  148. 
Pa.  599,  24  Atl.  80. 

10.  Hauling  of  timber. 

Liability  has  been  denied  in  a  case  where  a 
pile  of  lumber  was  so  negligently  erected  by  ft 
contractor  that  it  toppled  over  and  fell  int-)  an- 
adjolnlng  lot,  thereby  causing  the  death  of  a 
man.  Andrews  v.  Boedecker  (1885)  17  111.  App. 
213. 

The  employer  of  a  man  who  has  contracted 
to  deliver  logs  at  a  designated  point  on  a  river 
or  elsewhere  is  not  liable,  where  they  are  so- 
negligently  driven  that  they  lodge  and  form  a 
jam  against  a  bridge,  the  result  being  that  U  is 
carried  away  (Pierrepont  v.  l/oveless  [18781  72" 
N.  Y.  211;  Road  Dist.  No.  4  v.  Pelton  (19011 
129  Mich.  31,  87  N.  W.  1029)  ;  nor  where,  owing- 
to  an  unreasonable  use  of  the  employer's  dam, 
the  lands  of  a  third  person  are  overflowed  (Car- 
ter V.  Berlin  Mills  Co.  [1870]  58  N.  H.  52.  42^ 
Am.  Rep.  572)  ;  nor  where  the  logs  are  jammed 
so  as  to  create  an  obstruction  In  a  navigable* 
river  (Moore  v.  Sanb::rne  [1853]  2  Mich.  519, 
59  Am.  Dec.  209  [nuisance  held  not  to  be  a  nec- 
essary consequence  of  the  work  contracted 
for] )  ;  nor  where  a  boom  of  logs  which  is  to  be- 
towed  across  an  inlet  of  the  sea  Is  Insecurely 
fastened,  and,  being  set  drifting  by  a  storm,  ia 
driven  against  the  piles  supporting  a  house- 
(Kaster  v.  Hall  [1895]  12  Wash.  100,  40  Pac. 
728). 

17.  Operation  of  ferries. 

A  municipality  Is  nnt  liable,  where  the  lessee 
of  its  ferry  neglects  to  see  that  the  wire  rope- 
by  which  It  Is  operated  Is  kept  In  safe  condition. 
Duncan  v.  Magistrates  of  Aberdeen   (1877;  Ct 
of  Sess.)  14  Scot.  L.  R.  003. 

18.  Loading  or  unloading  of  ships. 

The  lessee  of  a  dock  Is  not  liable  for  Injuries, 
caused  by  the  fail  of  a  shoot  which  had  been, 
negligently  set  up  by  a  stevedore's  subcontract- 
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or.     Woodward  v.  Peto  (1862)  3  Post.  &  F.  389. 

A.  shipowner  Is  not  liable  for  Injuries  re- 
ceived by  a  servant  of  a  stevedore  through  the 
negligence  of  his  fellow  servants  In  falling  to 
replace  a  grating  over  a  hatchway  (Dwyer  v. 
National  S.  S.  Co.  [1880J  17  Blatchf.  472,  4 
Fed.  403)  ;  or  In  exposing  a  trimming  hatch  by 
the  removal  of  dunnage  (The  Wm.  P.  Babcock 
[18i371  31  Fed.  418). 

In  the  absence  of  notice,  actual  or  construc- 
tive, of  the  defect,  a  shipowner  Is  not  liable  for 
Injuries  received  by  the  servant  of  a  stevedore, 
as  a  result  of  the  fact  that  an  Iron  wheel  be- 
longing to  the  hoisting  apparatus  had  become 
weakened,  owing  to  wear  and  tear,  and  the 
want  of  olUng.  Riley  v.  State  Line  S.  S.  Co. 
(1877)  29  La.  Ann.  791,  29  Am.  Rep.  349. 

d.  Acts  const ituUnn  a  trespass. 

The  ca\s  presented  here  areihtJse  In  which 
the  employgNm^as  held  m^t^^^fT^  liable  for  the 
reason  that  the  &CTB  ofwllful  trespass  from 
which  the  injuries  resulted  were  collateral  to 
the  performance  of  the  contract  Involved.  For 
the  cases  In  which  It  has  been  held  that  the 
trespass  was  not  collateral  to,  but  was  directly 
Involved  in,  the  performance  of  the  contract,  see 
subd.    IV.   of  note   to   Thomas  v.    Harrington, 

post, ,  on  Liabilltu  of  employer  for  acts 

of  independent  contractor  where  the  injury  was 
the  direct  result  of  the  work  contracted  for. 

Railway  companies  have  been  held  not  to  be 
liable  under  the  following  circumstances : 

Where  the  servants  of  a  contractor  for  the 
construction  of  its  road  threw  down  the  fences 
of  an  abutting  landowner.  Clark  v.  Hannibal 
&  St.  J.  R.  Co.  (1865)  36  Mo.  203 ;  McKlnley  v. 
Chicago, -S.  P.  &  C.  R.  Co.  (1800)  40  Mo.  App. 
449;  St.  I^uls,  A.  &  T.  R.  Co.  v.  Knott  (1801) 
54  Ark.  424,  16  S.  W.  9 :  Chicago,  R.  I.  &  V.  R. 
Co.  V.  Ferguson  0803)  3  Colo.  App.  414,  33 
Pac.  684. 

Where  wasted  earth,  which  had  been  taken 
from  an  ezcavatl  'u  was  deposited  on  land  out- 
side the  right  of  way.  Hughes  v.  Cincinnati  & 
S.  R.  Co.   (1883)  39  Ohio  St.  461. 

Where  a  subcontractor  on  a  railway  com- 
mitted a  trespass  In  procuring  timber  on  land 
not  belonging  to  the  c  mpany.  Parker  v.  Way- 
cross  &  F.  R.  Co.  (1888)  81  Ga.  387,  8  S.  E. 
871. 

Where,  without  being  authorized  by  the  com- 
pany, a  subcontractor  on. a  railway  hauls  earth 
for  an  embankment  from  land  which  lies  out- 
side the  right  of  way,  and  has  not  been  con- 
demned. Waltemeyer  v.  Wisconsin,  I.  &  N.  R. 
Co.  (1887)  71  Iowa,  626,  33  N.  W.  140  (disap 
proving  of  an   instruction  by   which    the  Jury 


were  told  that  the  defendant  was  responsible  for 
whatever  Injury  was  directly  committed  by  any- 
one who,  while  acting  in  its  Interest  in  bulldlng- 
tbe  rond,  took  such  ground  as  was  reasonably 
necessary  to  be  used  for  its  right  of  way,  al- 
though it  had  not  been  condemned  for  that 
purpose)  ;  Kerr  v.  Atlantic,  &  N.  W.  R.  Co. 
(1895)  25  Can.  S.  C.  197.  In  the  latter  case- 
plaintiff's  counsel  contended  that,  as  the  com- 
pany bad  agreed  in  one  clause  of  its  contract 
to  provide  the  contractor  with  the  necessary 
land  for  borrow  pits,  it  had  made  itself  respon- 
sible for  his  acts,  even  though  such  acts  should* 
constitute  trespass  upon  the  property  of  others. 
It  was  held,  however,  that,  np  n  a  proper  con- 
struction of  the  contract,  this  stipulation  must 
be  taken  to  refer  to  places  at  which  the  con- 
tractor had  borrowed  by  the  c  nsent  of  the- 
company's  engineer,  such  consent  being  requi- 
site under  another  clause  of  the  contract.  The 
trespass  in  question  was,  therefore,  an  independ- 
ent tortious  act  f  r  which  the  company  could! 
not,  upon  any  principle  of  law,  be  made  respon- 
sible. 

A  municipality  is  not  liable  where  the  con- 
tractor for  the  grading  of  a  street  deposited" 
earth  or  other  materials  on  the  land  of  an. 
abutting  owner.  Fuller  v.  Grand  Rapids  (1895) 
105  Mich.  529,  63  N.  W.  530 ;  Reed  v.  Allegheny 
(1875)  79  Pa.  300. 

A  similar  decision  has  been  rendered  In  a 
case  where  the  materials  deposited  were  taken 
from  a  sewer.  Harding  v.  Boston  (1895)  163 
Mass.  14.  39  N.  E.  411. 

One  who  employs  an  Independent  contractor 
to  cut  standing  trees  on  the  land  '^f  a  third  per- 
son into  lumber  is  not  liable  for  damages  caused" 
to  an  adjoining  owner  by  felling  trees  upon  hl» 
fence  and  land.  Knowlton  v.  Holt  (1891)  67  N. 
II.  155,  30  Atl.  346. 

The  owner  of  a  lot  is  not  liable  for  unauthor- 
ized acts  of  trespass  committed  by  an  independ- 
ent contractor  empl  yed  to  build  a  house  there- 
on. Davison  v.  Shanahan  (1892)  93  Mlrh.  480, 
53  N.  W.  624  (nature  of  trespass  not  stated). 

In  a  case  where  toe  workmen  of  one  who  had' 
contracted  with  the  defendant  to  erect  a  build-, 
ing  carried  awav  some  bricks  and  other  ma- 
terials belonging  to  the  buildings  of  a  person 
who  owned  the  adjacent  land,  it  was  held  error 
to  Instruct  the  Jury  that,  "if  the  Jury  should  be 
of  opinion  that  the  w  rkmen.  while  they  were 
on  the  land  by  the  defendant's  permission,  had 
from  want  of  due  care  Injured  the  plaintiff's 
property,  or  had  carried  away  the  plaintiff's  ma- 
terials, the  defendant  would  be  liable  for  those- 
ncts."  Gayf  rd  v.  NIoholls  (1854)  9  Bxch. 
702,  2  C.  L.  Rep.  10G6,  23  L.  J.  Exch.  N.  S. 
205,  2  Week.  Rep.  453.  C.  B.  L. 
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The    operation    of    a    stone    qnarry    on 


Note. — As  to  liability  for  injuries  to  land 
and  buildings  from  vibration  of  earth  and  air 
caused  by  blasting,  see  also,  in  this  series. 
Renner  v.  Atlantic  Dredging  Co.  17  L.  R.  A. 
220,  and  note;  Emry  v.  R  anoke  Nav.  &  Water 
Power  Co.  17  L.  R.  A.  699;  Booth  v.  Rome, 
Co  L.  R.  A. 


city  lots  for  a  long  period  of  time  by  means ^ 
of  blasting,  which  causes  vibrations  of  the 
f-artli  and  air  In  such  a  manner  as  to  render 
an  adjoining  dwelling  unsafe  for  occupation, 
and  causes  rents  In  Its  walls,  will  render  the 
one  responsible  therefor  liable  for  the  Injury, 


W.  &  O.  Terminal  R.  Co.  24  L.  R.  A.  105 ;  and' 
Fitzslmons  &  C.  Co.  v.  Braun.  59  L.  R.  A.  421. 
As  to  liability  for  injury  to  person  by  blast- 
ing, see  the  following  case  and  footnote  there- 
to. 
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although  hp  uses  due  care  In  the  prosecution 
of  the  work. 


(Ma?  5.  1904.) 

APPEAL  by  defendants  from  a  judgment 
of  the  District  Court  for  Lewis  and 
Clarke  County  in  favor  of  plaintiff  in  an 
action  brought  to  recover  damages  for  in- 
juries to  plaintiff's  property  through  the  al- 
leged wrongful  use  by  defendants  of  their 
adjoining  property.    Affirmed, 

Statement  by  Holloway,  J.: 

This  action  was  commenced  by  Joseph 
Longtin,  plaintiff,  against  Thomas  B.  Per- 
sell  and  W.  E.  Persell,  copartners  doing 
business  as  the  Persell  Limestone  Company. 
The  plaintiff  owns,  is  possessed  of,  has  his 
residence  and  lives  on,  lot  13,  block  653, 
original  town  site  of  Helena.  The  defend- 
ants own  and  are  operating  a  limestone 
quarry  on  portions  of  blocks  554  and  556  of 
the  original  town  site  of  Helena,  and  within 
the  present  corporate  limits  of  the  city  of 
Helena.  The  complaint  alleges  that,  for 
twelve  months  prior  to  the  commencement 
of  this  action,  defendants,  in  the  conduct  of 
their  operations  in  said  quarry,  had  used 
and  exploded  large  quantities  of  powder  in 
blasting  out  stone,  and  that,  by  means  of 
such  blasting,  fragments  of  rock  had  been 
hurled  with  great  force  against  plaintiff's 
dwelling  house,  doing  damage  thereto;  that 
pieces  of  rock  had  been  thrown  upon  his 
premises;  and  that  the  explosion  of  such 
blasts  of  powder  had  caused  concussions  of 
the  air  to  such  an  extent  as  to  shake  his 
dwelling  house,  and  to  cause  rents  to  be 
made  in  the  walls,  rendering  the  dwelling 
unsafe  for  residence  purposes,  and  doing 
damage  to  it  to  the  extent  of  $1,000.  The 
answer  denies  that  defendants  caused  any 
damage  whatever  to  plaintiff's  property,  or 
that  any  damage  had  been  sustained  by 
plaintiff.  The  cause  was  tried  to  a  jury, 
which  returned  a  verdict  in  favor  of  the 
plaintiff;  and  from  the  judgment  entered 
thereon,  and  from  the  order  denying  them  a 
new  trial,  defendants  appealed. 

Messrs.  Toole  A  Baoli  and  M.  S.  Oviui, 

for  appellants: 

The  blasting  was  done  upon  the  property 
and  premises  of  the  defendants  in  conduct- 
ing mining  operations.  Under  these  circum- 
stances, defendants  cannot  be  held  respon- 
sible for  any  injury  to  the  plaintiff's  dwell- 
ing house  resulting  from  concussions. 

Booth  V.  Rome,  W,  d  0.  Terminal  R.  Co. 
140  N.  Y.  267,  24  L.  R.  A.  105,  37  Am.  St. 
Rep.  552,  35  N.  E.  592;  Benner  v.  Atlantic 
Dredging  Co.  134  N.  Y.  156,  17  L.  R.  A. 
220,  30  Am.  St.  Rep.  649,  31  N.  E.  328; 
Cui  L.  R.  A. 


French  v.  TiWy  143  N.  Y.  90,  37  N.  E.  612; 
Sullivan  V.  Dunham,  161  N.  Y.  290,  47  L.  R. 
A.  715,  76  Am.  St.  Rep.  274,  55  N.  E.  923; 
Simon  v.  Henry,  62  N.  J.  L.  486,  41  Atl. 
692. 

Messrs.  Nolan  A  Iioeb»  for  respondent: 

The  use  that  defendants  were  making  of 
their  town  lots  was  an  unreasonable  use, 
and  the  operation  and  maintenance  of  a 
quarry  on  lots  platted  as  town  lots  is  a  clear 
case  of  maintaining  a  nuisance. 

Saven  v.  Johnson,  4  Pa.  Co.  Ct.  360,  3 
Del.  Co.  Rep.  323;  Scott  v.  Bay,  3  Md.  431; 
Tiffin  V.  McCormaok,  34  Ohio  St.  638,  32 
Am.  Rep.  408;  Munro  v.  Pacific  Coast 
Dredging  d  Reclamation  Co.  84  Cal.  615,  18 
Am.  St.  Rep.  248,  24  Pac.  303;  Wood,  Nuis- 
ances, 2d  ed.  S  128. 

The  mere  keeping  of  dangerous  explosives, 
such  as  gun  powder  or  nitroglycerin,  in 
Inrge  quantities  in  a  public  place,  or  in 
close  proximity  to  buildings  inhabited  by 
human  beings,  is  a  nuisance  per  se, 

Webb's  Pollock,  Torts,  p.  603,  note; 
Cheatham  v.  Shearon,  1  Swan,  213;  Myers 
V.  Malcolm,  6  Hill,  293,  41  Am.  Dec  744; 
Chicago,  W.  d  \\  Coal  Co,  v.  Glass,  34  111. 
App.  364;  Wier's  Appeal,  74  Pa.  230;  Me- 
Andrews  v.  Collerd,  42  N.  J.  L.  189,  36  Am. 
Rep.  508 ;  Kleehauer  v.  Western  Fuse  d  Ex- 
plosives Co.  (Cal.)  69  Pac.  246. 

If  so,  the  explosion  of  powder  con- 
tinuously for  more  than  twelve  months  in 
maintaining  and  operating  a  quarry  withfn 
the  municipal  limits  of  a  city,  on  town  lots, 
platted  as  such,  is  most  certainly  an  un- 
reasonable use  of  property,  and  a  nuisance 
per  se. 

MoKeon  v.  See,  4  Robt.  449,  61  N.  Y. 
300. 

HoUcway,  J.,  delivered  the  opinion  of 
the  court: 

Numerous  errors  are  assigned,  but  it  is 
conceded  that  they  all  raise  but  one  ques- 
tion. Appellants  contend  that  they  are  not 
liable  for  damages  caused  to  respondent's 
premises  by  reason  of  the  vibrations  of  the 
earth  or  concussions  of  the  air  resulting 
from  the  blasting  done  by  them,  where  no 
negligence  is  alleged  or  proved,  and,  in  sup- 
port of  this  contention,  rely  upon  the  deci- 
sions in  the  following  cases:  Benner  v.  At- 
lantic Dredging  Co.  134  N.  Y.  156,  17  L.  R. 
A.  220,  30  Am.  St.  Rep.  649,  31  N.  E.  328; 
Booth  V.  Rome,  W.  d  O.  Terminal  R.  Co. 
140  N.  Y.  267,  24  L.  R.  A.  105,  37  Am.  St, 
Rep.  552,  35  N.  E.  592 ;  Simon  v.  Henry,  62 
N.  J.  L.  486,  41  Atl.  692;  and  Sullivan  v. 
Dunham,  161  N.  Y.  200,  47  L.  R.  A.  715,  76 
Am.  St.  Rep.  274,  65  N.  E.  923. 

Benner  v.  Atlantic  Dredging  Company  was 
an  action  by  a  property  owner  against  the 
dredge  company  which  had  a  contract  with 
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the  government  of  the  United  States  to  re-  \ 
move  an  obstruction  to  navigation  from  East ' 
river,  New  York.  In  the  performance  of  its 
work  the  dredge  company  used  explosives,  by 
reason  of  which  plaintiff's  building  was  in- 
jured. The  court  held  that  the  defendant 
was  not  liable  in  the  absence  of  a  showing 
of  negligence,  but  based  its  decision  upon 
the  ground  that  the  general  government  had 
absolute  power  to  make,  or  have  made,  the 
improvement  mentioned,  and  could  not  be 
held  liable  for  damage  resulting  therefrom, 
and  that  the  defendant  had  all  the  authority 
which  the  government  had  to  select  the 
means  necessary  to  be  employed.  The  court 
said:  "The  defendant  had  the  authority  of 
the  government,  and  kept  within  it,  and 
therefore  is  not  liable." 

Booth  V.  Home,  W.  d  0.  Terminal  R, 
Company  was  an  action  by  a  property  own- 
er against  the  railroad  company  to  recover 
damages  for  injuries  caused  by  the  explosion 
of  blasting  powder.  It  appeared  that  it  was 
necessary  for  the  company  to  do  the  blast- 
ing in  order  to  make  necessary  excavations 
for  its  track.  In  the  opinion  of  the  court, 
emphasis  is  laid  upon  the  fact  that  this 
blasting  was  only  a  temporary  expedient, 
necessary  to  reduce  the  property  to  the  use 
for  which  it  was  intended;  and  the  court 
makes  a  distinction  between  a  case  of  that 
kind  and  one  where  the  blasting  is  carried 
on  continuously. 

Simon  v.  Henry  was  an  action  by  a  prop- 
erty owner  against  certain  defendants  who 
had  a  contract  with  the  municipal  authori- 
ties of  the  town  of  Union,  New  Jersey,  to 
construct  a  public  sewer  for  the  town.  In 
making  excavations  in  the  street,  the  de- 
fendants employed  blasting  powder.  The 
plaintiff's  property  was  injured  because  of 
concussions  of  the  air  consequent  upon  the 
explosions  of  such  powder.  The  decision  of 
this  case  is  made  upon  the  authority  of 
Booth  v.  Rome,  W.  d  0.  Terminal  R.  Co. 
140  N.  Y,  267,  24  L.  R.  A.  105,  37  Am.  St. 
Rep.  552,  35  N.  E.  502,  and,  with  reference 
to  that  case,  it  is  said :  "In  Booth  v.  Rome, 
W.  d  0.  Terminal  R,  Co.  .  .  .  it  was 
held  that  the  temporary  use  of  explosives  in 
the  blasting  of  rock,  provided  reasonable 
care  be  exercised,  is  lawful,  and  damage 
resulting  from  concussion  thereby  produced 
is  damnum  absque  injuria.** 

Sullivan  v,  Dunham  was  an  action  by  an 
administratrix  to  recover  damages  for  the 
unlawful  killing  of  her  intestate.  Certain 
parties  were  employed  by  defendant  Dun- 
ham to  remove  trees  growing  on  his  land 
near  a  public  highway.  The  employees  used 
dynamite  in  their  operations,  and,  as  a  re- 
sult of  an  explosion  under  a  tree,  a  portion 
of  the  stump  thrown  into  the  public  high- 
65  L.  R.  A. 


way,  along  which  plaintiff's  intestate  was 
traveling,  killed  her.  It  was  conceded  that 
defendants  were  on  their  own  land,  engaged 
in  a  lawful  occupation,  and  no  negligence  was 
charged  against  them,  but  they  were  held 
liable.  On  principle,  this  case  would  seem 
to  be  opposed  to  appellants'  contention, 
rather  than  support  it.  However,  in  the 
body  of  the  opinion  this  language  is  used: 
"When  the  injury  is  not  direct,  but  conse- 
quential, such  as  is  caused  by  concussion, 
which,  by  shaking  the  earth,  injures  prop- 
erty, there  is  no  liability,  in  the  absence  of 
negligence;"  citing  Benner  v.  Atlantic 
Dredging  Co.  134  N.  Y.  156,  17  L.  R.  A.  220, 
30  Am.  St.  Rep.  640,  31  N.  E.  328.  This 
seems  to  be  purely  dictum.  The  question 
of  damages  caused  by  concussions  of  the  air 
or  vibrations  of  the  earth  was  not  before  the 
court.  The  cause  of  the  injury  was  a  por- 
tion of  a  tree  thrown  by  force  of  the  explo- 
sion of  dynamite  against  the  person  killed. 
Neither  is  the  doctrine  announced  supported 

'  the  authority  cited,  for,  as  we  h^ 
ready  seen,  the  case  of  Benner  v.  Atlantic 
Dredging  Co:  was  decided  upon  a  wholly  dif- 
ferent ground. 

We  are  not  prepared,  then,  to  agree  with 
counsel  for  appellants  that  the  courts  of 
New  York  and  New  Jersey  have  announced 
he  doctrine,  that  for  injuries  sustained  by 
the  property  of  one,  by  concussions  of  the 
air  caused  by  blasting  on  the  prop- 
erty of  another,  no  damages  can  be 
recovered  in  the  absence  of  negligence  on  the 
part  of  the  party  causing  the  injury. 

The  court  of  appeals  of  New  York  has 
held  that  damages  resulting  from  explosions 
of  powder,  which  cast  fragments  of  rock  on- 
to the  property  of  another,  can  be  recovered, 
even  though  no  negligence  be  alleged  or 
proved.  Hay  v.  Cohoes  Co.  2  N.  Y.  159,  51 
Am.  Dec.  279;  St.  Peter  v.  Denison,  58  N. 
Y.  416,  17  Am.  Rep.  258.  And  the  supreme 
court  of  New  Jersey  has  held  that  in  a  case 
where  defendant  stored  a  large  quantity  of 
blasting  powder  within  the  city  limits  of 
Jersey  City,  which  by  accident  exploded, 
causing  injury  to  plaintiff's  property,  de- 
fendant was  liable,  in  the  absence  of  any 
showing  of  negligence.  McAndrev^a  v  Col- 
lerd,  42  N.  J.  L.  189,  36  Am.  Rep.  508.  We 
can  perceive  no  reason  for  recovery  in  these 
latter  cases  which  is  not  equally  cogent  in 
the  one  at  bar,  but,  even  if  those  courts 
should  hereafter  follow  the  rule  contended 
for  by  appellants,  we  are  not  disposed  to  do 
so,  for  it  appears  contrary  to  reason  and  the 
great  weight  of  authority. 

In  Tiffin  v.  McCormacky  34  Ohio  St.  638, 
32  Am.  Rep.  408,  the  city  owned  a  stone 
quarry  on  property  adjoining  plaintiff's 
property,  and  employed  one  Ardner  to  quar- 
42 
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ry  and  break  stone  for  use  upon  the  streets 
of  the  city.  In  his  operations  the  employee 
used  blasting  powder,  and,  as  a  result  of  one 
blast,  fire  was  communicated  to  plaintifT*s 
buildiugs,  which  were  damaged  thereby.  The 
city  was  held  liable,  and  the  court  said: 
"As  between  the  owners  of  adjacent  lands, 
the  maxim  of  the  common  law,  8io  utere  tuo 
ut'  alienum  non  IcsdcLSj  applies  with  special 
force,  not  because  it  forbids  the  exercise  of 
the  right  of  dominion  or  control  of  property, 
according  to  the  pleasure  of  the  owner,  in 
one  case  more  than  in  another,  whether  it 
be  real  or  personal  property,  or  whether  it 
be  owned  for  special  or  general  uses,  but  be- 
cause the  right  to  use  or  control  it  accord- 
ing to  the  pleasure  of  the  owner  is  limited 
under  some  circumstances  more  than  under 
others.  Undoubtedly  the  right  to  use  prop- 
erty as  the  owner  may  please,  provided  that 
rensonable  care  is  taken  not  to  do  unneces- 
sary injury  to  others,  is  the  ordinary  rule. 
But  this  rule  cannot  be  interposed  to  justi- 
fy the  committing  of  a  trespass  or  the  main- 
taining of  a  nuisance." 

In  Bradford  Glycerine  Co.  v.  8t.  Mary's 
Woolen  AJfg.  Co,  60  Ohio  St.  560,  46  L.  R. 
A.  658,  71  Am.  St.  Rep.  740,  54  N.  E.  52.S 
the  defendant  owned  nnd  operated  a  nitro- 
glycerin plant.  A  certain  quantity  of  tin' 
material,  stored  in  a  magazine,  exploded, 
causing  damage  to  plaintifT's  property.  The 
defendant  contended,  as  appellants  contend 
in  this  case,  that  it  was  not  liable,  for  the 
reason  that  the  damage  was  not  caused  by 
fragments  of  rock  or  other  material  being 
hurled  against  plaintifT's  building  or  onto 
his  property,  but  by  violent  atmospheric  vi- 
brations caused  by  the  explosion.  The  de- 
fendant, however,  was  held  liable  in  the  ab- 
sence of  any  showing  of  negligence;  the 
court  basing  its  opinion,  apparently,  upon 
the  case  of  Tiffiin  v.  MrCormack,  34  Ohio  St. 
638,  32  Am.  Rep.  408.  and  Rylands  v. 
Fletcher,  L.  R.  3  H.  L.  330,  where  emphasis 
is  laid  upon  the  fact  that  the  use  made  by 
the  defendant  of  its  premises  was  an  extra- 
ordinary or  unusual  one,  and  constituted  a 
nuisance. 

In  McKcon  v.  Bee,  51  N.  Y.  300,  10  Am. 
Rep.  659,  the  defendant  operated  marble 
works  on  property  adjacent  to  plaintiff's 
property.  The  defendant  used  steam  power 
in  operating  a  machine  for  cutting  stone, 
and  the  jarring  of  plaintiff's  building, 
caused  by  the  operation  of  this  machinery, 
damaged  the  building,  for  which  the  defend- 
ant was  held  liable,  though  no  negligence  on 
his  part  was  alleged  or  proved.  The  court 
reviewed  the  authorities  at  length,  and  held 
that  the  maxim.  Sic  utere  tuo  ut  alienum 
non  IwdaSy  applies  in  a  case  of  this  kind.  It 
does  seem  that  the  same  reason  which  justi- 
65  L.  R.  A. 


fies  recovery  in  an  action  of  this  character 
would  likewise  justify  recovery  in  the  case 
at  bar. 

In  FitzSimons  d  C.  Co.  v.  Braun,  199  III. 
390,  59  L.  R.  A.  421,  65  N.  E.  249,  the  de- 
fendants were  contractors  of  the  city  of  Chi- 
cago, engaged  to  make  excavations  for  water 
mains.  It  was  necessary  to  use  blasting 
powder  in  the  prosecution  of  their  work. 
The  blasts  caused  concussions  of  the  air  and 
vibrations  of  the  earth's  surface  to  such  an 
extent  as  to  injure  plaintiff's  building.  The 
defendants  claimed  that  they  did  their  work 
with  due  care,  and  were  not  guilty  of  any 
negligence  whatever,  particularly  as  there 
was  no  actual  invasion  of  plaintiff's  prop- 
erty by  fragments  of  earth  or  rock  thrown 
upon  it.  But  the  court  held  them  liable  for 
the  injuries  sustained,  and,  among  other 
things,  said:  "If  one  who,  for  his  own  pur- 
poses and  profit,  undertakes  to  perform  a 
work,  by  means  of  explosives,  inherently 
dangerous  to  the  property  of  another,  should 
be  held  liable  for  an  injury  occasioned  by 
any  substance  cast  by  the  explosives  on  the 
property  of  such  other,  it  is  only  by  the 
merest  subtilty  of  reasoning  he  should  be 
held  not  liable  to  respond  for  equal  or 
greater  damage  caused  by  the  concussion  of 
the  air  or  of  the  earth.  There  is  no  ground 
of  substantial  or  practical  distinction.  The 
case  of  Bradford  Glycerine  Co.  v.  8t.  Mary'9 
Woolen  Mfg.  Co.  60  Ohio  St.  660,  46  L.  R. 
A.  658,  71  Am.  St.  Rep.  740,  64  N.  E.  628, 
may  be  regarded  as  authority  for  the  view 
that  liability  in  such  cases  is  not  restricted 
to  an  actual  invasion  of  the  property,  but 
damages  for  consequential  injuries  may  be 
recovered." 

CoUon  V.  Onderdonk,  69  Cal.  165, 
r)8  Am.  Rep.  556,  10  Pac.  395,  is  a 
case  the  facts  of  which  are  practi- 
cally identical  with  those  in  the  case 
now  under  consideration.  The  defendant 
relied  upon  the  proposition  that,  as  he  had 
')erformed  his  w^ork  in  a  careful  and  prudent 
manner,  he  could  not  be  held  liable.  But 
the  court  held  otherwise,  and,  in  disposing 
of  his  contention,  said:  "The  fact  that  the 
defendant  used  quantities  of  gunpowder — a 
violent  and  dangerous  explosive — to  blast 
out  rocks  upon  his  own  lot,  contiguous  to 
-another  person's,  situate  in  a  large  city, 
must  be  taken  as  an  unreasonable,"  unusual, 
•rind  unnatural  use  of  his  own  property, 
which  no  care  or  skill  in  so  doing  can  ex- 
cuse him  from  being  responsible  to  the  plain- 
tiff for  the  damages  he  actually  did  to  her 
dwelling  house,  as  the  natural  and  proxi- 
mate result  of  his  blasting.  For  an  act 
which  in  many  cases  is  in  itself  lawful  be- 
comes unlawful  when  by  it  damage  has  ac- 
crued to  the  property  of  another.     And  it 
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would  make  no  material  difference  whether 
that  damage,  resulting  proximately  and  nat- 
urally from  the  act  of  blasting  by  the  de- 
fendant, was  caused  by  rocks  thrown  against 
Mrs.  Col  ton's  dwelling  house,  or  a  concus- 
sion of  the  air  around  it,  which  had  either 
damaged  or  entirely  destroyed  it.  The  de- 
fendant seems  by  his  contention  to  claim 
that  he  had  a  right  to  blast  rocks  with  gun- 
powder on  his  own  lot  in  San  Francisco, 
even  if  he  had  shaken  Mrs.  Colton's  house  to 
ruins,  provided  he  used  care  and  skill  in  so 
doing,  and  although  he  ought  to  have  known 
that  by  such  act,  which  was  intrinsically 
dangerous,  the  damage  would  be  a  neces- 
sary, probable,  or  natural  consequence.  But 
in  this  he  is  mistaken." 

Tf  the  damages  to  plaintiff's  property  had 
been  caused  by  fragments  of  rock  thrown 
onto  his  property  or  against  his  dwelling 
house  by  the  blasting  which  defendants  were 
doing,  the  authorities  are  practically  unani- 
mous in  holding  that  the  defendants  would 
be  liable,  even  though  they  exercised  reason- 
able care  in  their  operations.  Cooley,  Torts, 
332.  We  can  see  no  reason  whatever  for 
adopting  that  view,  and  at  the  same  time 
holding  that  they  are  not  liable  for  damages 
occasioned  by  the  vibrations  of  the  ground 


or  the  concussion  of  the  air.  The  agency 
employed  in  either  case  is  the  same,  and  the 
danger  as  imminent  in  one  instance  as  in 
the  other. 

It  is  to  be  observed  that  the  defendants 
here  were  operating  upon  lots  platted  for 
city  purposes,  and  that  their  operations  were 
continuous  over  a  period  of  at  least  one 
year.  The  liability  arises  from  the  unusual 
or  extraordinary  use  to  which  appellants  put 
their  property,  the  fact  that  their  operations 
were  continuous,  and  that  in  these  opera- 
tions they  used  explosives  in  such  quantities 
IS  to  cause  injury  to  plaintiff's  property. 
These  facts  are  at  least  prima  facie  evidence 
that  appellants  were  maintaining  a  nuisance^ 
and  they  caimot  justify  by  showing  that,  in 
maintaining  such  nuisance,  they  exercised 
due  core.  So  far  as  this  record  discloses, 
plaintiff  was  entitled  to  the  quiet  and  peace- 
able possession  and  enjoyment  of  his  prop- 
erty, and  could  properly  invoke,  as  against 
these  appellants,  the  rule  of  the  common 
law  quoted  above. 

The  judgment  and  order  are  affirmed. 

Braatly,  Ch.  J.,  and  Milbnrn,  J.,  con- 
cur. 
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Mrs.  T.  Jane  MORRISON,  Admrx.,  etc.,  of 

W.  L.  Morrison,  Deceased. 

(129   Fed.   177.) 

*1.  BlaHtlnvr  by  the  use  of  urnnpoTrder 
or  dynamite  is  an  appropriate  and  Jus- 
tifiable mode  of  removing  rock  fr  m  the 
right  of  way  of  a  railroad  in  order  to  bring 
it  to  grade,  and  a  railroad  company  or  its 
Kradinc  contractors  may  lawfully  employ  it, 
with  reasonable  care. 

2.  "While  a  contractor  may  laTvfnlly 
ucie  blaMtlnir  nvlth  arnnpoirder  or 
dynamite  to  remove  rock  In  the  right  of 
way  of  a  railroad  company,  he  has  no  right  by 
Us  use  to  throw  rocks  upon  persons  rightfully 

*IIeadnotes  by  Sanbobn,  Circuit  Judge. 


Note. — As  to  duty  of  person  engaged  In  blast- 
ing, with  respect  to  the  safety  of  others,  see 
also,  In  this  series,  Blackwell  ▼.  Moorman,  17 
L.  11.  A.  720,  and  note;  Mitchell  v.  Prange,  3-1 
L.  R.  A.  182;  and  Sullivan  v.  Dunham,  47  L. 
R.  A.  715. 

As  to  assumption  of  risk  of  danger  by  person 
injured  by  blasting,  see  Smith  ▼.  Day,  40  L.  R. 
A.  108. 

As  to  liability  for  injury  to  land  or  buildings 
by   blasting,   see  the  preceding  case  and  foot- 
note thereto. 
05  L.  R,  A. 


occupying  or  using  neighb'^rlng  property. 
Such  an  act  is  a  trespass,  and  It  is  his  duty 
to  give  such  persons  reasonable  warning  of 
coming  explosions. 

3.  It  In  the  duty  of  one  who  in  lawfully 
anlnB-  property  near  to  that  upon 
which  another  Is  legally  enKanred  In 
blaMtingr,  and  who  Is  warned  of  a  coming 
explosion,  to  use  reasonable  diligence  to  es- 
cape from  danger  on  account  of  It;  and  a 
failure  to  exercise  such  care,  which  concurs 
in  producing  his  injury,  waives  his  right  of 
action  for  the  trespass,  and  cnstltntes  con- 
tributory negligence,  which  Is  fatal  to  his 
action  for  damages  for  the  injury. 

4.  The  qnestlon  whether  or  not  one 
In  irnfl ty  of  contrlhntory  nearliflrence 
is  ordinarily  for  the  Jury.  It  Is  only  when 
the  facts  which  condition  the  question  are 
stipulated,  or  are  established  by  testimony 
which  is  free  from  substantial  conflict,  and 
the  inference  from  the  facts  is  so  certain 
that  all  reasonable  men,  in  the  exercise  of  a 
fair  and  impartial  Judgment,  must  agree  upon 
It,  that  the  question  of  contributory  negli- 
gence may  be  lawfully  withdrawn  from  the 
Jury. 

5.  The  defendantii  were  lowfnlly  en- 
sraflred  In  blastln«r  rock  ont  of  the 
rliirht  of  way  of  a  railroad  company 
at  a  point  about  150  feet  from  a  river.  The 
decedent  was  rightfully  walking  along  the 
bank  of  the  river  a  short  distance  below  a 
point  opposite  the  place  of  blasting,  holding 
the  prow  of  a  ferryboat  away  from  the  bank 
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with  a  pole,  while  the  ferryman  was  walkioi; 
ahead  of  him,  pulling  the  boat  up  the  stream, 
in  the  customary  way,  preparatory  to  poling 
it  across.  The  decedent  had  engaged  his  pas- 
sage across  the  river  upon  the  boat.  The 
custom  of  the  defendants  was  to  send  men 
out,  shouting  "Fire,"  at  short  intervals  for 
a  period  of  twelve  or  fifteen  minutes  before 
exploding  a  charge  of  gunpowder  or  dyna- 
mite, and  the  charges  had  been  so  heavy  that 
rocks  had  fallen  all  around  the  place  where 
the  decedent  and  the  ferryboat  were,  and 
had  broken  limbs  and  stripped  foliage  from 
the  trees  of  the  forest  which  intervened  be- 
tween the  right  of  way  and  the  river,  and 
concealed  the  boatmen  from  those  engaged  in 
blasting,  who  were  not  aware  of  their  pres- 
ence before  the  explosion.  The  decedent  had 
worked  for  the  defendants,  and  knew  these 
facts  and  this  custom.  Seven  witnesses  heard 
the  cry  of  fire  twelve  to  fifteen  minutes 
before  the  explosion.  Three  heard  It  from 
two  to  five  minutes  before.  When  the 
ferrymen  heard  it,  he  shouted  "Don't  shoot,'* 
and  he  and  the  decedent  continued  to  ascend 
the  stream  within  200  or  300  feet  of  the 
place  of  blasting.  The  ferryman  heard  it 
again,  and  answered  it  again,  and  they  con- 
tinued up  the  river.  The  ferryman  heard  it 
a  third  time,  answered  again,  the  signal  to 
explode  the  blast  was  given,  the  'charge  was 
fired,  and  a  rock  fell  upon  the  decedent  and 
killed  him.  The  defendant's  witnesses  testi- 
fied that  they  did  not  hear  the  cry  "Don't 
shoot."  Held,  the  question  whether  or  not 
the  decedent  was  guilty  of  contributory  negli- 
gence was  for  the  Jury. 

(Thayer,    Circuit   Judge,   dlBnenU.) 
(March  18.  1904.) 

ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Ar- 
kansas to  review  a  judgment  in  favor  of 
phiintifT  in  an  action  brought  to  recover 
damages  for  the  alleged  negligent  killing  of 
her  intestate.     Reversed. 

The  facts  ai-e  stated  in  the  opinions. 

Argued  before  Sanborn,  Thayer^  and  Hooky 
Circuit  Judges. 

Messrs,  U.  M.  Rose,  W.  E.  Hemine- 
'way,  and  G.  B.  Rose,  for  plaintiffs  in  er- 
ror: 

The  contractors  were  not  only  engaged  in 
a  lawful  occupation;  they  were  engaged  in 
one  of  great  public  utility. 

The  act  of  traveling  implies  the  power  of 
locomotion,  and  therefore  the  power  to  get 
out  of  the  way.  The  blast,  however,  could 
be  set  off  only  in  one  place.  It  could  not 
get  out  of  the  way  of  travelers;  therefore 
the  travelers  must  get  out  of  its  way. 

Persons  engaged  in  blasting  are  bound  to 
give  reasonable  notice  of  a  contemplated 
blast,  to  those  who  may  reasonably  be  ex- 
pected to  be  within  range  of  the  explosions, 
in  order  l<i  enable  them  to  retire  to  a  point 
of  safety. 

12  Am.  &  Eng.  Enc.  Law,  p.  511. 
CxA  T..  R.  A. 


The  right  to  remove  rock  by  blasting  for 
a  roadbed  is  one  of  the  necessary  incidents 
to  the  right  of  construction  granted  to  a 
railroad  by  its  legislative  franchise,  and  the 
proper  exercise  of  this  right,  therefore,  does 
not  give  a  cause  of  action  to  those  who  suf- 
fer consequential  damages  therefrom. 

12  Am.  &  Eng.  Enc.  T^w,  p.  609,  note  2; 
Graetz  v.  McKenzie,  9  Wash.  696,  35  Pac. 
377;  Wright  v.  Compton,  63  Ind.  337;  8t. 
Peter  v.  Denison,  58  N.  Y.  416,  17  Am.  Rep. 
268. 

A  railroad  is  the  most  important  of  high- 
ways, and  those  engaged  in  its  construction 
are  entitled  to  privileges  as  great  as  those  of 
travelers  on  the  highway. 

8i.  Peter  v.  Denisonl  58  N.  Y.  417,  17 
Am.  Rep.  258;  Mitchell  v.  Prange,  110  Mich. 
78,  34  L.  R.  A.  182,  64  Am.  St.  Rep.  329, 
67  N.  W.  1096;  Fox  v.  Borkey,  126  Pa.  164, 
17  Atl.  604;  Hamilton  v.  Iron  Mountain  Co. 
4  Mo.  App.  665,  Appx. ;  Wadsworth  v. 
Marshall,  88  Me.  263,  32  L.  R.  A.  588,  34 
Atl.  30;  Mills  v.  Wilmington  City  R.  Co,  1 
Mary.   (Del.)  269,  40  Atl.  1115. 

Messrs.  W.  £.  Atkinson,  George  O. 
Patterson,  and  Ira  D.  Oglesby,  for  de- 
fendant in  error : 

The  court  should  have  peremptorily  in- 
structed the  jury  to  find  for  plaintiff. 

Sullivan  v.  Dunham,  10  App.  Div.  438,  41 
N.  Y.  Supp.  1083 :  8t.  Peter  v.  Denison,  68 
X.  Y.  417,  17  Am.  Rep.  258. 

Persons  engaged  in  blasting,  who  know, 
or  by  reasonable  diligence  could  know,  that 
stones  thrown  by  the  blasts  have  been  fall- 
ing on  or  around  a  neighboring  dwelling  so 
as  to  imperil  the  safety  of  the  occupants, 
must  protect  them  by  covering  the  blasts,  if 
this  can  be  done  at  reasonable  cost,  and,  if 
not,  must  give  actual  warning  to  those  in 
peril. 

Sullivan  v.  Dunham,  161  N.  Y.  290,  47  L. 
R.  A.  715,  76  Am.  St.  Rep.  274,  55  N.  E.  923. 

This  obligation  to  give  warning  arises  in 
every  case  where  it  is  probable  that  persons 
may  be  in  the  vicinity  of  the  blast,  who  may 
receive  injury  unless  afforded  time  to  seek 
places  of  safety. 

Cameron  v.  Vandcrgriff,  53  Ark.  381, 
13  S.  W,  1092;  Stephens  v.  Martins, 
1  Monaghan  (Pa.)  376,  23  W.  N.  C. 
47.1,  17  Atl.  242;  Mills  v.  Wilming- 
ton City  R.  Co.  1  Marv.  (Del.)  269,  40 
Atl.  1114:  Beauchamp  v.  Saginaw  Min.  Co. 
50  Mich.  163,  45  Am.  Rep.  30,  15  N.  \V.  65; 
St.  Peter  v.  Denison,  58  N.  Y.  416,  17  Am. 
Rep.  258;  Wright  v.  Compton,  53  Ind.  337; 
Colton  V.  Onderdonk,  69  Cal.  156,  58  Am. 
Rep.  556,  10  Pac.  395;  Gates  v.  Latta,  117 
N.  C.  189,  .53  Am.  St.  Rep.  584,  23  S.  E.  173. 

The  fact  of  an  injury  by  blasting  is  prima 
facie  evidence  of  negligence. 
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Klepsch  V.  Donald,  4  Wash.  436,  31  Am. 
St.  Rep.  936,  30  Pac.  991,  8  Wajsh.  162,  35 
Pac.  621 ;  8t.  Peter  v.  Denison,  58  N.  Y.  416, 
17  Am.  Rep.  258;  Jager  v.  Adams,  123 
Mich.  26,  25  Am.  Rep.  7 ;  Beauchamp  v. 
Saginaw  Min.  Co.  50  Mich.  65,  45  Am.  Rep. 
30,  16  N.  W.  66. 

To  blast  rock  near  a  public  highway  or 
dwelling  house  without  tcjcing  every  precau- 
tion to  prevent  injury  exposes  the  party 
blasting  to  a  suit  for  damages  for  the  in- 
jury ensuing. 

Wharton,  Neg.  2d  ed.  861 ;  Hay  v.  Cohoes 
Co.  2  N.  Y.  159,  51  Am.  Dec.  279. 

One  who,  by  blasting  upon  his  own  land, 
causes  rocks  or  other  physical  objects  to 
be  thrown  upon  an  adjacent  highway,  or 
upon  land  of  another,  causing  injuries  to 
persons  or  property,  is  guilty  of  a  trespass, 
and  is  liable  without  proof  of  negligence  on 
his  part  either  in  charging  or  firing  the 
blast. 

2  Shearm.  &  Redf.  Neg.  If  688;  Hay  v. 
Cohoes  Co.  2  N.  Y.  159,  51  Am.  Dec.  279; 
Tremain  v.  Cohoes  Co.  2  N.  Y.  163,  51  Am. 
Dec.  284;  Si.  Peter  v.  Denison,  58  N.  Y.  416, 
17  Am.  Rep.  258;  Colton  v.  Onderdonk,  69 
Cil.  155,  58  Am.  Rep.  556,  10  Pac.  395; 
Munro  v.  Pacific  Coast  Dredging  d  Recla- 
mation Dist.  84  Cal.  515,  18  Am.  St.  Rep. 
248,  24  Pac.  303;  Sullivan  v.  Dunham,  10 
App.  Div.  438,  41  N.  Y.  Supp.  1083,  161 
N.  Y.  290,  47  L.  R.  A.  716,  76  Am.  St.  Rep. 
274,  55  N.  E.  923;  Wright  v.  Campion,  53 
Ind.  337;  Beauchamp  v.  Saginaw  Min.  Co. 
50  Mich.  167,  45  Am.  Rep.  30,  15  N.  W. 
(55;  Mills  v.  Wilmington  City  R.  Co.  1  Marv. 
(Del.)  271,  40  Atl.  1114;  Blackwell  v. 
Lynchburg  d  D.  R.  Co.  Ill  N.  C.  151,  17 
L.  R.  A.  729,  32  Am.  St.  Rep.  786,  16  S.  E. 
12;  Gates  v.  Laita,  117  N.  C.  189,  53  Am. 
St.  Rep.  584,  23  S.  E.  173;  Black,  Law  & 
Pr.  in  Acci.  Cases,  §  77. 

Sanborn,  Circuit  Judge,  delivered  the 
opinion  of  the  court : 

This  writ  of  error  questions  the  proceed- 
ings at  the  trial  of  an  action  for  negligence 
brought  by  Mrs.  T.  Jane  Morrison,  the  ad- 
ministratrix of  the  estate  of  W.  L.  Mor- 
rison, against  Gary  Bros.  &  Hannon,  a  part- 
nership composed  of  the  defendants  below, 
which  resulted  in  a  judgment  against  the 
defendants  for  $6,000.  In  her  complaint 
the  plaintiff  alleged  that  her  husband,  W.  L. 
Morrison,  was  killed  by  a  blow  from  a  rock 
which  was  carelessly  thrown  from  a  blast 
by  the  defendants,  who  were  then  engaged 
in  grading  the  Little  Rock  &  Ft.  Smith 
Railroad.  The  defendants  denied  that  they 
were  guilty  of  negligipnoe,  and  alleged  that 
the  injury  and  death  of  Morrison  were 
caused  by  his  own  carelessness,  in  that  he 
disregarded  warnings  that  the  explosion  waa 
(>5  L.  R.  A. 


about  to  occur,  and  refused  or  neglected  to 
seek  a  less  dangerous  place.  At  the  close 
of  the  trial  the  court,  in  effect,  charged  the 
jury  that  Morrison  was  free  from  negli- 
gence, and  that,  if  they  believed  that  the 
defendants  were  guilty  of  carelessness  which 
caused  his  injuries  and  death,  the  plaintiff 
was  entitled  to  a  verdict.  This  instruction 
is  challenged,  and  its  consideration  necessi- 
tates a  review  of  the  facts  disclosed  by  the 
evidence  at  the  trial,  which  were  theses 
Gary  Bros.  &  Hannon  had  been  engaged  at 
the  place  where  the  accident  occurred  in 
blasting  heavy  rocks  out  of  the  right  of 
way  of  the  Little  Rock  &  Ft.  Smith  Rail- 
road Company  for  about  two  weeks.  At 
the  place  where  they  were  at  work  the  right 
of  way  ran  east  and  west  parallel  to,  and 
about  150  feet  distant  from,  a  river  1,200 
feet  wide.  The  surface  of  the  ground  along 
the  right  of  way  was  higher  than  that  of 
the  river,  and  between  them  was  a  forest, 
which,  with  its  foliage,  made  it  impossible 
to  see  the  river  from  the  surface  of  the 
ground  along  the  right  of  way,  although  there 
was  testimony  that  it  was  visible  from  a 
pile  of  timber  and  brush  some  20  to  90  feet 
distant  from  the  explosion.  On  the  bank  of 
the  river,  and  about  700  feet  below  and  east 
of  a  point  upon  the  river  directly  south  of 
the  place  of  the  blasting,  was  a  landing 
place  for  a  ferry;  and  between  these  twb 
points,  and  about  350  feet  from  the  landing,' 
was  a  mill.  The  country  was  sparsely  popu- 
lated, and  there  was  but  one  house,  a.sidd 
from  the  mill,  within  700  feet  of  the  place 
of  the  fatal  blast.  The  contractors  had  been 
using  heavy  charges  of  powder,  and  had 
thrown  rocks  in  every  direction,  some  oif 
them  700  feet  from  the  place  of  the  explo-* 
sion,  but  naturally  many  more  had  fallen 
nearer  to  the  place  of  the  blasting  than  at  a 
greater  distance.  Betweeh  the  place  of  the 
explosion  and  the  river  much  foliage  had 
been  stripped  from  the  trees,  and  theit 
limbs  had  been  broken  by  falling  rocks.  The 
custom  of  the  defendants  had  been  alid  was 
to  send  their  employees  out  twelve  or  fif- 
teen minutes  before  a  charge  of  powder  Was 
to  be  fired,  shouting  the  word  **J^ire"  at 
short  intervals,  foi*  the  purpose  of  warning 
all  persons  in  the  vicinity  of  the  coming  ex- 
plosion, so  that  they  might  retire  out  of 
danger.  Morrison  Was  a  laborer,  a  farmer, 
and  a  minister,  who  earned  anniully  abbtkt 
$100  by  the  first,  about  $300  by  the  second/ 
and  about  $75  by  the  third  occupation.  He 
had  been  an  employee  of  the  defendants  at 
the  place  of  the  explosion  within  two  weeks 
before  the  accidetit  ofccutred,  hftd  seen  heavy' 
charges  of  ^wder  Exploded,  Was  aware  of 
their  effect,  arid  •  kiiew  how  the  warning  of 
a  coming  blast  wa-s  given,  and-  all  the  fricts 
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which  have  been  recited.  The  customary 
method  of  operating  the  ferryboat  at  this 
time  was  to  tow  it  up  the  stream,  so  that 
the  current  would  not  carry  it  below  the  op- 
posite landing,  and  then  to  pole  it  across 
the  river.  But  the  defendants'  witnesses 
testified  that  they  were  not  aware  that  the 
ferryboat  ever  came  up  along  the  bank  in 
that  way.  At  a  time  when  the  defendants 
had  a  charge  of  powder  nearly  ready  for  ex- 
plosion, about  2  or  3  o'clock  in  the  after- 
noon of  October  6,  1902,  Morrison  came 
from  the  north  to  the  landing  place  of  the 
boat  for  the  purpose  of  crossing  the  river 
upon  it.  Wlien  the  boat  was  ready  to  cross 
the  river,  it  was  loaded  with  a  team  of 
mules,  a  wagon,  and  one  Davis,  the  owner 
of  the  mules.  Thereupon  the  ferryman 
walked  up  along  the  north  bank  of  the  river, 
and  dragged  the  bont  after  him  by  means  of 
a  rope  attached  to  it,  while  Morrison  walked 
along  the  bank  behind  him,  and  pushed  the 
prow  of  the  boat  away  from  the  bank  with 
a  pole.  When  they  had  arrived  at  a  point 
above  the  mill,  but  below  a  point  opposite 
the  place  of  the  blasting,  Davis  heard  the 
cry  of  fire,  the  ferryman  shouted  "Don't 
shoot,"  and  they  proceeded  on  their  way 
up  the  river.  After  a  short  interval  Davis 
again  heard  the  shout  "Fire,"  and  the  fer- 
ryman again  cried  "Don't  shoot,"  while  they 
continued  on  their  way.  And  after  another 
interval  Davis  heard  the  cry  of  fire  again, 
the  ferryman  again  cried  **Don't  shoot,"  Da- 
vis heard  the  words  "All  right,"  the  explo- 
sion occurred  "right  then,"  and  a  rock  from 
the  blast  fell  upon  Morrison  and  killed  him. 
The  defendants'  witnesses  testified  that  they 
did  not  hear  the  cry  "Don't  shoot,"  did  not 
know  that  Morrison  and  his  companions 
were  near  their  place  of  work,  and  that  the 
words  "All  right"  were  addressed  to  the 
operator  of  the  battery,  and  constituted  the 
signal  for  the  explosion.  The  course  of 
proceeding  of  the  defendants  and  their  em- 
ployees up  to  this  time  had  been  this: 
About  twelve  or  fifteen  minutes  before  the 
explosion,  men  had  been  sent  out,  crying 
"Fire,"  and  they  continued  to  repeat  the 
cry  at  short  intervals  until  the  explosion  oc- 
curred. One  of  the  employees  of  the  defend- 
ants stepped  on  some  logs  about  100  feet 
from  the  river,  faced  it,  and  shouted  "Fire." 
After  he  had  done  this  he  walked  500  feet 
to  the  battery  before  the  explosion.  Seven 
witnesses  testified  that  they  heard  the  cry 
of.  fire  twelve  or  fifteen  minutes  before  the 
explosion.  Three  witnesses  only,  and  they 
were  on  the  opposite  side  of  the  river,  testi- 
fied that  they  first  heard  the  cry  from  two 
to  five  minutes  before  the  explosion.  The 
witness  Hines  testified  that  he  was  sitting 
on'  the  north  bank  of  the  river,  opposite  the 
Co  L.  R.  A. 


mill,  when  he  first  heard  the  warning;  that 
this  was  twelve  or  fifteen  minutes  before 
the  explosion;  that  the  ferryboat  was  then 
no  more  than  200  feet  above  him  (and  that 
would  have  been  about  150  feet  below  a 
point  opposite  the  place  of  the  blasting) ; 
that  he  heard  the  cry  of  fire  five  times, 
and  that  after  he  first  heard  it  ho  went 
north  and  east  1,000  feet,  in  order  to  get 
out  of  danger  before  the  explosion  occurred. 
V'andcll,  another  witness,  who  was  on  the 
opposite  side  of  the  river,  and  who  did  not 
hear  the  cry  until  from  two  to  five  minutes 
of  the  explosion,  walked  120  feet  away  from 
the  river  aft^r  he  heard  it,  and  before  the 
explosion,  in  order  to  place  himself  with- 
out the  range  of  danger.  And  Prendergast, 
who  was  also  on  the  other  side  of  the  river, 
testified  that  he  heard  the  cry  fifteen  min- 
utes before  the  explosion,  and  went  under 
a  shed  for  shelter.  Davis  was  the  only  one 
of  the  men  who  were  with  the  boat  at  the 
time  of  the  accident  who  appeared  at  the 
trial,  and  he  testified  that  when  he  first 
heard  the  cry  of  fire  the  boat  was  a  little 
below  a  point  opposite  the  place  of  explo- 
sion, and  that  the  ferryman  dragged  it  up 
the  river  two  boat  lengths,  or  00  feet,  and 
commenced  to  roll  up  his  lines  to  start  to 
cross  the  river  before  the  blast  came. 

In  this  state  of  the  evidence  the  court  be- 
low instructed  the  jury,  in  effect,  that  there 
was  no  question  of  contributory  n^ligence 
for  their  consideration,  and  that,  if  the  de- 
fendants were  guilty  of  negligence,  the 
plaintiff  was  entitled  to  their  verdict.  It 
refused  to  charge,  at  the  request  of  the  de- 
fendants, that  if  Morrison  was  a  passenger 
on  the  ferryboat,  but  was  walking  along  the 
bank  of  the  river,  pushing  the  boat  from  the 
hank,  and  if  he  heard  the  warning,  and 
made  no  effort  to  get  out  of  danger,  but 
continued  to  walk  along  the  bank,  he  was 
guilty  of  contributory  negligence.  It  also 
refused  the  request  of  the  defendants  to 
instruct  the  jury  that  it  was  the  duty  of 
Morrison,  when  he  was  made  aware  of  the 
fact  that  a  blast  was  about  to  be  fired,  to 
use  reasonable  diligence  to  get  out  of  dan- 
f;er.  It  charged  them  that  it  was  not  the 
duty  of  Morrison  to  abandon  the  boat  in 
the  event  that  he  was  crossing  the  river  and 
was  a  passenger  when  the  warning  was 
given.  These  rulings  present  the  question 
to  be  considered  in  this  case. 

The  railroad  company  and  its  contractors, 
the  defendants,  had  the  right  to  grade  its 
road  along  its  right  of  way.  The  right  to 
accomplish  a  result  includes  the  right  to 
use  the  appropriate  means  to  produce  it. 
In  a  sparsely  settled  country,  blasting  by 
means  of  gunpowder  or  dynamite  is  a  rea- 
sonable   and  justifiable    way  of    removing 
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ledges  and  rocks  for  the  purpose  of  bringing 
a  railroad  to  a  proper  grade,  and  a  corpora- 
tion and  its  contractors  have  the  right  to 
use  this  method,  provided  they  exercise  rea- 
sonable care  to  protect  other  from  injury. 
Dodge  v.  Essex  County,  3  Met.  380,  383; 
Whitehouse  v.  Androscoggin  R,  Co.  52  Me. 
208;  Brown  v.  Providence,  W,  d  B,  R,  Co. 
6  Gray,  36,  40;  Blacktcell  v.  Lynchburg  d 
D.  R.  Co.  Ill  N.  C.  151,  153,  164,  17  L. 
R.  A.  729,  32  Am.  St.  Rep.  786,  16  S.  E. 
12;  Watts  v.  Norfolk  d  W.  R.  Co.  39  W.  Va. 
196,  205,  23  L.  R.  A.  674,  46  Am.  St.  Rep. 
894,  19  S.  E.  621;  Gates  v.  Latta,  117  N.  C. 
180,  190,  63  Am.  St.  Rep.  584,  23  S.  E. 
173;  Mitchell  v.  Prange,  110  Mich.  78,  34 
L.  R.  A.  182,  64  Am.  St.  Rep.  329,  67  N.  W. 
1096. 

While  a  railroad  company  has  the  right 
to  blast  rock  from  its  right  of  way  by  means 
of  gunpowder  or  dynamite,  it  has  no  right, 
without  warning,  to  throw  rocks  upon  per- 
sons who  are  lawfully  occupying  or  using 
Neighboring  property,  and  such  an  act  is  a 
trespass.  Sullivan  v.  Dunham^  161  N.  Y. 
290,  47  L.  R.  A.  715,  76  Am.  St.  Rep.  274, 
65  N.  E.  923;  Hay  v.  Cohoes  Co.  2  N.  Y. 
159,  61  Am.  Dec.  279;  Wright  v.  Compton, 
63  Ind.  337 ;  8t.  Peter  v.  Denison,  58  N.  Y. 
416,  423,  17  Am.  Rep.  268;  Colton  v.  Onder- 
donk,  69  Cal.  156,  159,  68  Am.  Rep.  566, 
10  Pac.  395. 

It  is,  however,  the  duty  of  one  who  is  law- 
fully using  neighboring  property,  and  who 
is  warned  of  a  coming  explosion  by  another, 
who  is  rightfully  engaged  in  blasting,  to 
use  reasonable  diligence  to  escape  from  dan- 
ger from  the  approaching  explosion;  and  a 
failure  to  exercise  such  care,  which  con- 
curs in  producing  his  injury,  waives  the 
right  of  action  for  the  trespass,  constitutes 
contributory  negligence,  and  is  fatal  to  an 
action  for  the  recovery  of  damages  on  ac- 
cotmt  of  the  injury.  Sullivan  v.  Dunham, 
10  App.  Div.  438,  440,  41  N.  Y.  Supp. 
1083;  Wright  v.  Compton,  63  Ind.  340,  341; 
Oraetz  v.  McKewsie,  9  Wash.  696,  35  Pac. 
377,  378;  Mills  v.  Wilmington  City  R.  Co. 
1  Marv.  (Del.)  269,  40  Atl.  1115;  2  Shearm. 
&  Redf.  Neg.  §  688a. 

In  the  case  at  bar,  therefore,  the  defend- 
ants had  the  right  to  remove  the  ledges  and 
rocks  from  the  right  of  way  of  the  rail- 
road company  by  explosions  of  gunpowder 
or  dynamite.  The  decedent,  Morrison,  had 
the  right  to  walk  along  the  bank  of  the  river 
for  the  purpose  of  accompanying  the  boat 
to  its  starting  point,  and  crossing  upon  it 
to  the  opposite  side.  It  was  the  duty  of  the 
defendants  to  warn  Morrison  and  every 
other  person  within  the  circle  of  danger  of 
the  coming  explosion  they  were  about  to 
cause.  It  was  the  duty  of  Morrison  and  of 
everyone  thus  warned  to  exercise  reasonable 
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diligence  to  escape  from  the  danger  from 
the  explosion  and  from  the  threatened  in- 
jury, and,  if  they  failed  to  exercise  this  dili- 
gence, and  their  failure  contributed  to  their 
injury,  it  was  fatal  to  an  action  for  dam- 
ages on  account  of  it.  The  evidence  is  con- 
clusive that  Morrison  was  warned  of  the 
danger,  and  the  conclusion  is  inevitable 
that  the  court  below  fell  into  an  error 
when  it  refused  to  instruct  the  jury 
that  it  was  his  duty,  after  he  was  thus 
warned,  to  exercise  reasonable  diligence  to 
escape  from  the  threatened  injury,  unless 
the  necessary  deduction  from  the  undisputed 
evidence  was  such  that  all  reasonable  men, 
in  the  exercise  of  an  impartial  judgment, 
would  be  compelled  to  conclude  that  he  ex- 
ercised reasonable  care  or  diligence  to  es- 
cape from  the  impending  danger.  The  ques- 
tion of  contributory  negligence,  like  every 
question  of  negligence,  is  ordinarily  for  the 
jury;  and  it  is  only  when  there  is  no  sub- 
stantial conflict  in  the  evidence  which  condi- 
tions it,  and  when,  from  the  undisputed 
facts,  all  reasonable  men,  in  the  exercise  of 
a  fair  judgment,  would  be  compelled  to  reach 
the  same  conclusion,  that  the  court  may 
lawfully  withdraw  it  from  them.  St.  Louis, 
I.  M.  d  S.  R.  Co.  V.  Lefticich,  54  C.  C.  A. 
1,  2,  117  Fed.  127,  128;  Union  P.  R.  Co. 
Y.  Jarvi,  3  C.  C.  A.  433,  10  U.  S.  App. 
439,  53  Fed.  65;  Pyle  v.  Clark,  25  C.  C. 
A.  190,.  192,  49  a.  S.  App.  260,  79  Fed. 
744,  746;  Grand  Trunk  R.  Co.  v.  Ives, 
144  U.  S.  408,  417,  36  L,  ed.  486,  489, 
12  Sup.  Ct.  Rep.  679;  Delaware,  L.  d  W. 
R.  Co.  y.  Converse,  139  XJ.  S.  469,  35  L. 
ed.  213,  11  Sup.  Ct.  Rep.  669. 

In  the  case  at  bar  neither  of  these  condi- 
tions existed.  The  evidence  which  condi- 
tions the  question  of  contributory  negligence 
is  not  free  from  substantial  conflict,  and, 
if  the  view  of  it  most  favorable  to  the  de- 
fendants is  taken,  as  it  must  be  in  this 
case,  where  the  instruction  which  took  the 
question  from  the  jury  was  for  the  plaintiff, 
reasonable  men  might  well  conclude  that 
the  decedent  was  not  free  from  negligence 
which  contributed  to  his  injury.  The  cru- 
cial fact  in  the  case  is  the  time  when  Mor- 
rison first  heard  the  cry  of  fire.  That  time 
is  not  fixed  by  the  testimony  of  any  witness, 
but  it  must  be  found  from  the  evidence  of 
the  witnesses  who  heard  the  cries.  No  one 
testifies  when  Morrison  first  heard  them. 
The  great  preponderance  of  the  testimony 
is  that  the  shouts  of  fire  were  made  at  short 
intervals  for  a  period  of  from  twelve  to  fif- 
teen minutes  before  the  explosion.  Seven 
witnesses  heard  them  at  least  twelve  min- 
utes before  the  blast  was  fired.  One  of 
these  witnesses  was  about  200  feet  below 
Morrison,  on  the  same  bank  of  the  river, 
and  another  was  on  the  opposite  side  of  the 
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river,  2,200  feet  from  the  place  of  the  ex- 
plosion. Three  witnesses  who  were  on  the 
other  side  of  the  river  testified  that  they 
first  heard  the  cry  of  fire,  and  the  ferry- 
man's answer,  "Don't  shoot,"  from  two  to 
five  minutes  before  the  explosion.  The  nat- 
ural and  rational  inference  from  all  this 
testimony  is  that  the  shouts  of  fire  were 
given  for  at  least  twelve  minutes  before  the 
blast,  but  that  the  three  witnesses  on  the 
other  side  of  the  river  did  not  hear  the 
earlier  shouts.  Did  Morrison  first  hear  the 
warnings  when  the  seven  witnesses,  many  of 
them  farther  from  the  place  of  blasting 
than  he  was,  first  heard  them,  or  when  the 
three  witnesses  on  the  other  side  of  the 
river  first  perceived  them?  The  evidence  is 
certainly  ample  to  sustain  a  finding  that 
Morrison  first  heard  them  when  the  ma- 
jority of  the  witnesses  first  perceived  them, 
twelve  or  fifteen  minutes  before  the  explo- 
sion. The  preponderance  of  the  evidence 
points  to  that  conclusion.  If  he  heard  this 
warning  twelve  or  fifteen  minutes  before  the 
explosion,  all  reasonable  men  would  not  be 
compelled,  in  the  exercise  of  a  sound  judg- 
ment, to  conclude  that  remaining  within 
the  circle  of  danger,  or  advancing  into  great- 
er danger,  when  he  was  on  the  bank  of  the 
river  and  free  to  escape  from  all  danger, 
was  the  exercise  of  reasonable  care  or  dili- 
gence. 

Again,  there  is  sufiicient  evidence  in  this 
record  to  warrant  a  finding  by  the  jury  that 
the  ferryboat  was  at  least  150  feet  below  a 
point  opposite  the  place  where  the  explosion 
occurred  when  the  ferryman  first  cried 
"Don't  shoot."  Three  witnesses  testify  that 
this  cry  was  first  heard  by  them  from  two 
to  five  minutes  before  the  explosion.  Da- 
vis says  that  the  ferryman  was  walking 
fast,  drawing  the  boat  up  the  river,  and 
then  rolling  up  his  lines  to  start  across  the 
river,  during  this  time.  A  man  walking 
slowly — walking  only  3  miles  an  hour — 
travels  528  feet  in  two  minutes;  and  the 
boat  sank  only  800  feet  above  the  landing, 
and  not  more  than  100  feet  above  a  point  op- 
posite the  place  of  blasting.  Davis  testifies 
that  the  boat  was  a  little  below  a  point  op- 
posite the  place  of  the  explosion  when  he 
first  heard  the  cry  of  fire.  Hines  says  that 
it  was  at  least  150  feet  below  that  point 
when  he  first  heard  the  cry,  and  that  he 
was  within  200  feet  of  it.  Davis  says  that 
the  boat  went  about  90  feet  after  he  first 
heard  the  warning,  and  the  testimony  of 
two  witnesses  on  the  other  side  of  the  river 
is  that  the  boat  seemed  to  be  about  opposite 
the  place  of  the  blasting  when  they  first 
heard  the  cry  "Don't  shoot."  But  Davis's 
estimates  of  distance  were  demoiistrated  by 
the  measurements  to  be  erroneous.  He 
thought  the  distance  from  the  place  of  the 
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explosion  to  the  point  where  the  boat  sank 
was  450  feet.  It  was  198  feet.  He  said  he 
heard  the  first  cry  of  fire  about  900  feet 
above  the  landing.  But  the  distance  from 
the  landing  to  the  place  where  the  boat  sank 
was  only  800  feet.  Thus  it  appears  that 
the  evidence  was  substantial  and  sufficient 
to  sustain  a  finding  that  the  boat  was  150 
feet  below  the  place  of  blasting  when  the 
ferryman  first  cried  "Don't  ahoot,"  and  when 
Morrison  must  have  been  aware  of  the  dan- 
ger. 

Moreover,  wherever  the  boat  may  have 
been,  there  were  at  leaat  two  minutes — time 
enough  for  one  to  go  on  a  slow  walk  528 
feet,  and  on  a  brisk  walk  700  feet,  after  the 
ferryman  first  oried  "Don't  shoot,"  and  be- 
fore the  explosion  occurred.  It  was  only 
about  700  feet  from  the  point  on  the  river 
opposite  the  place  of  blasting  to  the  land- 
ing. Every  step  down  the  river,  away  from 
the  place  of  explosion,  diminished  the  dan- 
ger of  injury.  EJvery  step  towards  it  in- 
creased the  danger.  Would  a  person  of  o^ 
dinary  prudence  and  diligence  under  such 
circumstances  remain  in  the  imminent  dan- 
ger or  advance  into  increasing  danger?  Or 
would  he  flee  from  the  point  of  greatest  dan- 
ger, when  every  step  down  the  river  would 
diminish  the  chance  of  his  injury?  Some 
reasonable  men  might  well  conclude  that  a 
person  of  ordinary  prudence  and  diligence 
would,  under  such  circumstances,  move 
away,  instead  of  advancing  toward  or  re- 
maining near  the  point  of  greatest  danger. 
That  was  the  course  pursued  by  every  per- 
son within  hearing  of  the  warning,  except 
the  men  about  the  ferryboat.  Five  of  those 
who  thus  retired  upon  hearing  the  warning 
were  much  farther  away  from  the  place  of 
the  explosion  than  Morrison  was,  and  four 
of  them  were  on  the  opposite  side  of  the 
river.  Hines,  on  the  same  bank,  200  feet 
below  Morrison,  traveled  1,000  feet  north 
and  east  after  he  heard  the  cry  and  before 
the  explosion  occurred.  Prendergast,  2,200 
feet  away,  on  the  other  side,  took  shelter 
under  a  shed.  Yandell,  Pointer  and  Travera, 
on  the  opposite  side  of  the  river,  and  at 
least  a  quarter  of  a  mile  distant,  turned 
and  walked  farther  away.  The  ferryman 
had  the  care  of  his  boat.  Davis  had  the 
care  of  his  mules.  Morrison  had  the  care  of 
nothing  but  himself.  He  was  walking  on 
the  bank  of  the  stream,  with  no  responsi- 
bility, care,  or  duty,  save  the  duty  to  heed 
the  warning  and  use  ordinary  care  to  re- 
tire from  the  impending  danger.  This  was 
not  a  case  where  the  facts  which  conditioned 
the  question  of  contributory  negligence  were 
stipulated,  or  where  they  were  established 
by  undisputed  testimony.  It  was  not  a 
case  where,  from  the  facts  which  the  evi- 
dence   tended    to    establish,    no    reasonable 
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men  oould  have  rightfully  drawn  the  con- 
clusion that  Morrison  failed  to  exercise 
ordinary  care  and  diligence  to  escape 
from  the  impending  danger  after  he 
received  the  warning  of  it,  and  the  ques- 
tion of  his  contributory  negligence  should 
have  been  submitted  to  the  jury.  It 
was  a  debatable  question— one  upon  which 
the  minds  of  reasonable  men  might  honestly 
reach  opposite  conclusions — and  hence  one 
peculiarly  appropriate  for  the  determination 
of  a  jury  of  men  of  the  vicinage,  who  are 
necessarily  familiar  with  the  methods  of 
life  and  action  in  the  country  where  the  ac- 
cident occurred,  and  of  the  courst;  of  action 
which  men  of  ordinary  sagacity  usually  pur- 
sue when  they  are  notified  that  a  heavy 
charge  of  powder  to  blast  out  rock,  which 
has  been  falling  from  such  blasts  all  about 
the  place  they  are  occupying,  is  about  to 
be  exploded.  The  facts  were  not  so  clearly 
established,  nor  the  inference  from  them  so 
conclusive,  that  the  court  below  should  have 
•  instructed  the  jury,  either  that,  if  Morrison 
was  a  passenger,  and  was  walking  along  the 
bank,  pushing  the  boat  away  from  the  land 
with  a  pole,  when  he  heard  the  warning, 
and  made  no  effort  to  escape,  but  continued 
to  walk  up  the  river  until  the  explosion,  he 
was  guilty  of  contributory  negligence,  or 
that  it  was  not  his  duty  to  abandon  the 
boat  in  the  event  that  he  was  crossing  the 
river  and  was  a  passenger  when  the  warn- 
ing was  given.  The  court  gave  the  latter 
instruction.  It  was  erroneous,  because  the 
evidence  was  undisputed  that  Morrison  was 
not  crossing  the  river  when  he  heard  the 
warning,  but  was  walking  on  its  bank,  and 
because,  when  he  heard  the  .warning,  he 
owed  no  duty  to  the  boat,  nor  to  the  men 
about  him,  which  was  not  subordinate  to 
his  positive  duty  to  immediately  use  rea- 
sonable diligence  to  decrease,  and  if  pos- 
sible to  entirely  avoid,  the  impending  dan- 
ger. 

There  are  other  specifications  of  error, 
but  the  discussion  of  those  which  have  been 
already  considered  sufficiently  indicates  the 
law  applicable  to  the  case,  and  determines 
the  disposition  which  must  be  made  of  it 
in  this  court. 

The  judgment  heloic  is  accordingly  re- 
versed, and  the  case  is  remanded  to  the 
Circuit  Court,  with  instructions  to  grant 
a  new  trial. 

Thayer,  Circuit  Judge,  dissentiiijr: 
The  defendants  below,  who  are  the  plain- 
tiffs in  error  in  this  court,  requested  the 
trial  court  to  give  four  instructions  on  the 
subject  of  contributory  negligence,  all  of 
which  were  refused,  and  the  sole  question 
before  this  court  is  whether  a  reversible 
error  was  committed  in  refusing  these  in- 
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structions,  or  any  of  them.  The  first  of  the 
four   instructions   was   as   follows: 

"The  evidence  shows  that  at  the  time  of 
hearing  the  warning,  and  until  he  was  killed, 
Morrison  was  not  in  the  boat,  but  was  walk- 
ing on  the  bank;  that  he  was  a  passenger, 
and  under  no  obligation  to  look  out  for  the 
safety  of  the  boat  or  its  contents;  and  you 
are  instructed  that  when  he  heard  the  alarm 
it  was  his  duty  to  proceed  down  the  bank  in 
search  for  a  place  of  safety,  and  that,  if  he 
did  not  do  so,  he  was  guilty  of  contributory 
negligence  which  precludes  recovery  in  this 
case.'* 

The  second  and  third  instructions  em- 
bodied the  same  idea,  namely,  that  if  Mor- 
rison heard  the  alarm  of  fire  while  walking 
along  the  bank  and  poling  the  ferryboat 
offshore,  and  made  no  effort  to  get  out  of 
danger  after  he  heard  the  alarm,  he  was 
guilty  of  contributory  negligence. 

The  fourth  instruction  was  a  mere  ab- 
stract proposition  of  law,  to  the  following 
effect: 

"Tlie  court,  in  this  connection,  instructs 
you  that  it  was  the  duty  of  the  decedent, 
Morrison,  when  he  was  made  aware  of  the 
fact  that  a  blast  was  to  be  fired,  to  use  rea- 
sonable diligence  to  get  out  of  danger." 

I  have  not  been  able  to  conclude  that  the 
refusal  of  either  of  these  instructions  con- 
stitutes a  reversible  error.  The  first  three 
of  these  instructions  were  palpably  wrong 
and  misleading,  in  that  they  ignored  mate- 
rial facts  which  the  testimony  for  the  plain- 
tiff below  strongly  tended  to  establish.  This 
testimony  was  to  the  effect  that  no  warn- 
ing of  the  blast  which  was  about  to  be 
fired  was  given  until  the  ferryboat  had 
started  on  its  voyage  across  the  river,  and 
had  proceeded  upstream  from  150  to  300 
yards  above  the  landing;  that,  when  the 
alarm  of  fire  was  given,  the  captain  of  the 
feri*yboat  immediately  hallooed  back  as  loud 
as  he  could,  two  or  three  times,  not  to 
fire  until  the  boat  got  away,  or  "Don't 
shoot  until  we  get  away,"  and  that  the 
reply  immediately  came  back  from  some 
person  in  the  vicinity  of  the  blast,  "All 
right."  In  other  words,  the  testimony  for 
the  plaintiff  below  showed  that  the  persons 
on  the  ferryboat  and  alongside  of  it,  in- 
cluding the  deceased,  were  led  to  believe,  by 
the  reply  "All  right,"  which  was  made  to 
the  captain's  exclamation  "Don't  shoot,"^ 
that  the  firing  of  the  blast  would  be  de- 
ferred until  the  boat  had  got  out  of  dan- 
ger. Obviously,  then,  if  such  was  the  fact, 
and  the  jury  had  so  found,  as  they  might 
well  have  done,  under  the  testimony,  it 
could  not  be  said  that  the  deceased  was 
guilty  of  contributory  negligence,  as  these 
instructions  declared,  because  he  did  not 
drop  his  pole  and  search  for  a  place  of  safe- 
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ty  immediately  after  the  alarm  of  fire  was 
given.  The  first  three  instructions  that 
were  asked  on  the  subject  of  contributory 
negligence  wholly  ignored  this  phase  of  the 
testimony,  and  the  trial  court  properly  re- 
fused these  requests  for  that  reason. 

The  fourth  instruction,  above  quoted,  stat- 
ed merely  an  abstract  proposition  of  law, 
giving  the  jury  no  precise  direction  as  to 
what  the  deceased's  conduct  should  have 
been  on  the  occasion  in  question.  If  the  de- 
ceased heard  the  alarm  of  fire,  and  also 
heard  the  captain's  exclamation  "Don't 
shoot,"  and  the  response  "All  right,"  and 
understood  from  such  response,  as  he  prob- 
ably did,  that  the  blast  would  not  be  fired 
until  the  boat  was  out  of  danger,  no  one 
can  say  that  he  did  not  exercise  reasonable 
diligence  in  acting  as  he  did.  On  the  other 
hand,  if  he  did  not  hear  such  response,  and 
was  not  given  to  understand  that  the  blast 
would  not  be  fired,  the  exercise  of  reasonable 
diligence  might,  in  the  estimation  of  the 
jury,  have  required  him  to  act  differently 
than  he  did.  The  fault  with  this  instruc- 
tion, in  my  judgment,  was  that  it  was  too 
general  in  its  terms,  not  adapted  to  the  dif- 
ferent phases  of  the  testimony,  and  was  not 
calculated  to  give  the  jury  any  information 
concerning  their  duty  in  the  premises.  In- 
structions ought  Always  to  be  adapted  to 
the  various  hypotheses  of  fact  which  may 
be  found  by  a  jury,  and  a  judgment  ought 
not  to  be  reversed  because  the  trial  court 
fails  to  give  an  instruction,  as  respects  some 
abstract  rule  of  law,  however  accurate  it 
may  be,  which  is  not  calculated  to  aid  the 
jury  in  reaching  a  correct  conclusion.  There 
is  abundant  evidence  in  the  record  to  sup- 
port the  conclusion  that  the  plaintiffs  in 
error  were  guilty  of  negligence.     Indeed,  I 


do  not  understand  that  fact  to  be  chal- 
lenged by  the  majority  opinion.  The  testi- 
mony shows  that  the  blasts  which  they 
were  in  the  habit  of  firing  from  this  cut 
were  very  heavy.  When  fired  they  showered 
the  surrounding  country  with  rock,  and 
put  the  lives  of  everyone  who  was  within 
the  vicinity  in  peril.  It  was  shown  that  only 
a  day  or  two  previous  to  the  accident  in 
question  a  blast  had  been  fired  which  threw 
a  rock  weighing  20  tons  entirely  across  the 
river.  Under  these  circumstances,  it  was 
the  duty  of  the  defendants  below  to  have 
taken  greater  care  than  they  appear  to 
have  taken  to  ascertain,  before  firing  a 
blast,  whether  all  persons  within  the  dan- 
ger line  had  been  duly  notified  of  the  ex- 
pected explosion,  and  were  in  a  place  of 
safety,  or  had  been  given  time  to  reach  a 
place  of  safety.  Certainly  such  blasts  as  the 
one  in  question  ought  not  to  be  fired  in 
proximity  to  a  ferry  landing,  and  near  a 
public  highway,  without  taking  such  pre- 
cautions as  are  fully  adequate  to  protect 
human  life.  In  the  present  instance  the 
area  of  danger  was  so  large  that  if  the  de- 
cedent, when  he  first  heard  the  warning  cry, 
"Fire,*'  had  dropped  his  pole  and  run  in 
any  direction,  he  might  not  have  reached  a 
place  where  he  would  have  been  any  safer 
than  by  remaining  where  he  was;  but,  con- 
ceding it  to  be  true  that  it  was  his  duty  to 
have  made  some  effort  to  reach  a  place  of 
safety  after  he  heard  the  warning  cry  of 
fire,  yet  the  plaintiff's  evidence,  if  credited 
by  the  jury,  was  of  such  a  character  as  ex- 
cused him  from  making  any  such  effort.  I 
think  that  no  instruction  on  the  subject  of 
contributory  negligence,  such  as  was  request- 
ed, ought  to  have  been  given,  and  that  the 
record  discloses  no  reversible  error. 


NEVADA  SUPREME  COURT. 


William    BARNES,   Respt., 

V. 

WESTERN    UNION    TELEGRAPH    COM- 
PANY, Appt. 


(. 


.  Xev. 


.) 


1.  FlndlufiTs  of  fact  by  tbe  trial  court 

on  conflicting  evidence  will  not  be  disturbed 
on  appeal. 

2.  A  telcflrraplt  company  cannot  defend 


Note. — For  conflictine  authorities  as  to  right 
to  recover  damages  for  mental  anguish  on  ac- 
count of  default  of  telegraph  company,  see  note 
to  Western  U.  Tel  eg.  Co.  t.  Rogers,  13  L.  R. 
A.  859. 

For  subsequent  cases  in  this  series  sustaining 
the  right,  see  also  Mentzer  v.  Western  U.  Teleg. 
05  L.  R.  A. 


a  »nlt  for  negligent  failure  to  deliver  a 
telegram,  on  the  ground  that  other  persons 
who  are  not  shown  to  have  any  connection 
with  plaintiff  were  also  negligent. 
3.  A  telefirrapli  company  vrhlclt  neflrlt- 
arently  fails  to  deliver  a  telegram 
from  one  in  a  strange  city  a  long  distance 
from  home,  asking  for  money,  by  reason  of 
which  failure  he  is  compelled  to  attempt  to 
make  the  Journey  on  foot.  Is  liable  for  the 
price  of  the  telegram,  compensation  for  time 
lost,  price  of  meals  and  lodging  during  the 


Co.  28  L.  R.  A.  72;  Cashlon  v.  Western  U. 
Teleg.  Co.  45  L.  R.  A.  160;  Gray  ▼.  Western 
U.  Teleg.  Co.  56  L.  R.  A.  301;  Western  tf. 
Teleg.  Co.  v.  Crocker,  59  L.  R.  A.  398;  and 
Cowan  V.  Western  U.  Teleg.  Co.  64  L.  R.  A. 
545. 

For  cases  denying  the  right,  see  Wilcox  y. 


1904. 
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time  he  Is  en  route,  and  damages  for  the  men- 
tal worrT  and  distress  accompanying  the  phy- 
sical fatigue  and  exertion  caused  hy  the  Jour- 
ney. 

4.  Four  hundred  dollars  is  not  excea- 
■ive  as  damages  to  be  awarded  to  a  minor 
who  Is  compelled  to  find  his  way  home  on 
foot  during  the  winter,  after  being  left  with- 
out means  in  a  strange  city,  400  miles  from 
home,  by  the  negligent  failure  of  a  tele- 
graph company  to  deliver  a  telegram. 

5.  DnmnnreM  may  be  allo^ved  for  mental 
■nlTerinfr  for  failure  to  deliyer  a  telegram, 
although  It  Is  not  accompanied  by  physical 
suffering  or  injury. 

6.  The  rule  tiiat»  for  breach  of  con- 
tract* damages  may  be  recovered, 
which  may  be  supposed  to  have  been  con- 
templated by  the  parties  thereto,  renders  a 
telegraph  company  liable  for  the  hardship 
and  sudering  endured  by  a  minor  who  Is  com 
pelled  to  attempt  to  walk  home  In  the  winter 
time  by  the  failure  of  the  company  to  deliver 
a  telegram  asking  for  aid,  where  the  com- 
pany is  informed  that  he  is  without  money 
in  a  strange  city,  400  miles  from  home. 

(Belknap,  Ch.  J.,  disaenta.) 

(May  19,   1904.) 

APPEAL  by  defendant  from  a  judgment 
of  tho  District  Court  for  Storey  Coun- 
ty in  plaintiff's  favor  in  an  action  brought 
to  recover  damages  for  failure  to  deliver  a 
telegram.    Affirmed. 

The  facts  arc  stated  in  the  opinion. 

Messrs,  George  H.  Fearons,  Cheney, 
Ms«sey,  So  Smitli,  and  R.  B.  Carpenter, 
for  appellant: 

The  damages  in  this  case  are  remote  and 
contingent,  and  have  no  connection  what- 
ever with  the  delay  in  the  delivery  of  the 
message. 

The  damages  for  the  breach  of  a  contract 
with  a  telegraph  company,  as  well  as  any 
other  contract,  must  be  limited  to  those 
which  may  be  fairly  considered  as  arising 
in  the  usual  course  of  things  from  the  breach 
of  the  very  contract  in  question,  or  which 
both  parties  may  reasonably  have  under- 
stood and  contemplated,  when  making  the 
contract,  as  likely  to  result  from  its  breach. 

Primrose  v.  Western  U.  Teleg.  Co.  164 
U.  S.  1,  38  L.  ed.  883,  14  Sup.  Ct.  Rep. 
1098;  Sanders  v.  Stuart,  L.  R.  1  C.  P.  Div. 
326,  45  L.  J.  C.  P.  N.  S.  682,  36  L.  T.  N.  S. 
370,  24  Week.  Rep.  949 ;  Mackay  v.  Western 
U.  Teleg.  Co.  16  Nev.  222;  Candee  v.  West- 
em  U,  Teleg.  Co.  34  Wis.  471,  17  Am.  Rep. 
462;  Western  L.  Teleg.  Co.  v.  Martin,  9  111. 

RIchm  nd  &  D.  R.  Co.  17  L.  R.  A.  804  ;  Con- 
nell  V.  Western  L'.  Teleg.  Co.  20  L.  R.  A.  172 ; 
Western  U.  Teleg.  Co.  v.  Wood,  21  L.  R.  A. 
708 ;  International  Ocean  Teleg.  Co.  v.  Saunders. 
21  L.  R.  A.  810 ;  Francis  v.  Western  U.  Teleg. 
Co.  25  I^.  R.  A.  406;  Morton  v.  Western  V. 
Teleg.  Co.  32  L.  R.  A.  785;  Peay  v.  Western 
<;.!  L.  II.  A. 


App.  687 ;  Shields  v.  Washington  Teleg.  Co. 
9  W.  Law  Jour.  Mar.  18,  1852;  Bill  v. 
Western  U.  Teleg.  Co.  42  S.  C.  367,  46  Am. 
St.  Rep.  734,  20  S.  E.  135;  Western  U. 
Teleg.  Co.  v.  Wilson,  32  Fla.  627,  22  L. 
R.  A.  434,  37  Am.  St.  Rep.  126,  14  So.  1; 
flart  v.  Pennsylvania  R.  Co.  112  U.  8.  331, 
28  L.  ed.  717,  5  Sup.  Ct.  Rep.  151;  Oriffin 
V.  Colver,  16  N.  Y.  489,  69  Am.  Dec.  718; 
Western  C.  Teleg.  Co.  v.  Hall,  124  U.  S. 
444,  31  L.  ed.  479,  8  Sup.  Ct.  Rep.  577; 
Sutherland,  Damages,  2d  ed.  p.  92;  Wood's 
Mayne,  Damages,  p.  67;  Srnith  v.  Western 
U.  Teleg.  Co.  83  Ky.  104,  4  Am.  St.  Rep. 
126;  Western  V.  Teleg.  Co.  v.  Smith,  76 
Tex.  263,  13  S.  W.  169;  Stafford  v.  Western 
U.  Teleg.  Co.  73  Fed.  273;  Soheffer  v.  Wash- 
ington City,  V.  M.  d  O.  S.  R.  Co.  106  U.  S. 
249,  26  L.  ed.  1070;  Bodkin  v.  Western  U. 
Teleg.  Co.  31  Fed.  134. 

Mr.  E.  S.  Farrinston,  for  respondent: 

Defendant  was  negligent. 

Western  U.  Teleg.  Co.  v.  Oossett,  16  Tex. 
Civ.  App.  52,  38  S.  W.  636;  Bill  v.  Western 
U.  Teleg.  Co.  42  S.  C.  367,  46  Am.  St.  Rep. 
734,  20  Ss  E.  135;  Western  U.  Teleg.  Co.  v. 
Cunningham,  99  Ala.  314,  14  So.  579 ;  West- 
em  V.  Teleg.  Co.  v.  Piner,  9  Tex.  Civ.  App. 
152,  29  S.  W.  66;  Candee  v.  Western  U. 
Teleg.  Co.  34  Wis.  471,  17  Am.  Rep.  452. 

Even  if  it  be  conceded  that  T.  J.  Barnes 
lived  several  miles  from  Lovelock  this  would 
not  excuse  the  telegraph  company.  It  was 
the  duty  of  the  company  to  make  prompt 
and  diligent  inquiry,  when  the  message  ar- 
rived, to  see  if  Barnes  was  not  in  the  town 
of  Lovelock. 

Rosser  v.  Western  TJ.  Teleg.  Co.  130  N. 
C.  261.  41   S.  E.  378. 

The  damages  in  this  case  are  neither  re- 
mote nor  contingent,  but  they  are  the  di- 
rect, natural,  and  proximate  result  of  the 
delay  in  the  delivery  of  the  telegram  under 
the  special  circumstances  which  were  known 
to  the  defendant. 

Badley  v.  Baxendale,  9  Exch.  341,  2  C.  L. 
Rep.  517,  23  L.  J.  Exch.  N.  S.  179,  18  Jur. 
358,  2  Week.  Rep.  302;  Croswell,  Elec- 
tricity, S  678 ;  Western  U.  Teleg.  Co.  v.  Oos- 
sett,  16  Tex.  Civ.  App.  62,  38  S.  W.  636; 
Hendershot  v.  Western  U.  Teleg.  Co.  106 
Iowa,  629,  68  Am.  St.  Rep.  313,  76  N.  W. 
830;  Wesiem  U.  Teleg.  Co.  v.  Norton  (Tex. 
Civ.  App.)  62  S.  W.  1081;  Western  U. 
Teleg.  Co.  v.  Church  (Neb.)  67  L.  R.  A. 
905,  90  N.  W.  879;  Maokay  v.  Western  U. 
Teleg.    Co.    16   Nev.    226;    Hale,    Damages, 

U.  Teleg.  Co.  39  L.  R.  A.  463:  Western  XL 
Teleg.  Co.  v.  Roblnsrn,  34  L.  R.  A.  431 ;  West- 
ern U.  Teleg.  Co.  V.  Ferguson,  54  L.  R.  A.  84') ; 
Connelly  ▼.  Western  U.  Teleg.  Co.  56  L.  R.  A. 
663 :  and  Robinson  v.  Western  U.  Teleg.  Co. 
57  L.  R.  A.  611. 
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pp.  66-62,  282;  Fleischner  v.  Pacific  Pos- 
tal Teleg.  Cable  Co.  66  Fed.  738;  Liman 
V.  Pennsylvania  R.  Co.  4  Misc.  539,  24  N. 
Y.  Supp.  824;  Western  U.  Teleg.  Co.  v. 
Bowen,  84  Tex.  476,  19  S.  W.  554;  Pruett 
V.  Westenh  U.  Teleg.  Co.  6  Tex.  Civ.  App. 
633,  26  S.  W.  794. 

If  it  is  shown  that,  at  the  time  the  con- 
tract was  made,  both  parties  knew  these 
special  circumstances,  then  the  defendant 
will  be  liable  for  all  the  proximate  damages 
resulting  from  a  breach  of  the  contract 
under  such  circumstances. 

Hale,  Damages,  p.  60;  Croswell,  Electric- 
ity, §  578 ;  Booth  v.  Spvyten  Duyvil  Rolling 
Mill  Co.  CO  N.  Y.  494. 

The  telegram  itself  was  sufficient  to  ap- 
prise the  telegraph  company  of  the  impor- 
tance. 

Western  V.  Teleg.  Co.  v.  Oossett,  16  Tex. 
Civ.  App.  62,  38  S.  W.  536;  Western  V. 
Teleg.  Co.  v.  Norton  (Tex.  Civ.  App.)  62 
S.  W.  1081;  Pruett  v.  Western  U.  Teleg. 
Co.  6  Tex.  Civ.  App.  533,  25  S.  W.  794; 
Fleischner  v.  Pa<n/ic  Postal  Teleg.  Cable  Co. 
56  Fed.  738. 

The  amount  awarded  is  not  excessive. 

Schumaker  v.  8t.  Paul  d  D.  R.  Co.  46 
Minn.  39,  12  L.  R.  A.  257,  48  N.  W.  559; 
Zion  V.  Southern  P.  Co.  67  Fed.  500;  Louis- 
ville d  N.  R.  Co.  V.  Ballard,  88  Ky.  159, 
2  L.  R.  A.  694,  10  S.  W.  429;  Slocne  v. 
Southern  California  R.  Co.  Ill  Cal.  668,  32 
L.  R.  A.  193,  44  Pac.  322 ;  Sew  York,  L.  E. 
&  W.  R.  Co.  V.  Winter,  143  U.  S.  60,  36  L. 
ed.  71,  12  Sup.  Ct.  Rep.  356;  Stutz  v.  Chi- 
cago d  N.  W.  R.  Co.  73  Wis.  147,  9  Am.  St. 
Rep.  769,  40  N.  W.  653;  Higgins  v.  Louis- 
ville, N.  0.  d  T.  R.  Co.  64  Miss.  80,  8  So. 
176;  Pittsburgh,  C.  C.  d  St.  L.  R.  Co.  v. 
Klitch,  11  Ind.  App.  290,  37  N.  E.  660; 
Malone  v.  Pittsburgh  d  L.  E.  R.  Co.  162 
Pa.  390,  25  Atl.  638 ;  Lake  Erie  d  W.  R.  Co. 
V.  Close,  5  Ind.  App.  444,  32  N.  E.  589. 

Fitsgeraldy  J.,  delivered  the  opinion  of 
the  court: 

This  is  the  second  appeal  in  this  case.  On 
the  first  trial  the  jury  awarded  the  plain- 
tiif  $1,200  damages,  and  the  court  gave 
judgment  for  the  amount.  On  appeal  there- 
from this  court  reversed  the  judgment  as 
being  excessive.  24  Nev.  125,  77  Am.  St. 
Rep.  791,  50  Pac.  438.  This  judgment  of 
reversal  was  rendered  October,  1897,  nearly 
seven  years  ago.  On  the  second  trial,  an  ap- 
peal from  the  judgment  which  is  here  now, 
the  court,  sitting  without  a  jury,  gave  judg- 
ment tor  the  plaintiff  for  the  sum  of  $400. 
As  the  foundation  of  such  judgment,  the 
court  found  the  following  facts :  "  ( 1 )  That 
on  the  19th  day  of  February,  1895,  at  forty- 
five  minutes  past  1  o'clock  in  the  morning, 
at  Grand  Junction,  Colo.,  the  said  William 
05  L.  R.  A. 


Barnes  delivered  to  the  agent  of  the  defend- 
ant a  telegram  directed  to  his  brother 
Thomas  J.  Barnes,  at  Lovelock,  Nev.,  re- 
questing him,  the  said  Thomas  J.  Barnes,  to 
wire  him  a  ticket  to  Ogden,  Utah.  (2)  At 
the  time  of  delivering  said  telegram  the  said 
William  Barnes  informed  the  agent  of  the 
Western  Union  Telegraph  Company  that  his 
ticket  would  only  take  him  to  Ogden,  and 
that  he  had  no  means  to  lay  over  in  said 
city  of  Ogden.  The  said  William  Barnes 
had  but  $1.25  in  his  pocket  when  he  arrived 
in  Ogden  in  the  morning  of  February  19. 
1895.  That  on  arriving  in  Ogden  the  said 
William  Barnes  made  due  inquiry  as  to 
whether  his  ticket  had  arrived.  Such  in- 
quiries were  made  a  number  of  times,  but 
he  received  no  ticket,  and  no  reply  to  his 
telegram.  He  did  not  go  to  a  hotel  because 
his  money  was  insufficient.  He  purchased 
one  or  two  meals  at  a  restaurant.  He  spent 
his  nights  in  a  railroad  depot  and  on  the 
streets,  but  did  not  sleep.  He  was  warned 
by  the  police  several  times  to  get  out  of  town 
or  go  to  a  hotel.  February  21st  he  boarded 
a  west-bound  train  clandestinely.  After 
riding  several  hours  he  was  ^  put  off 
of  the  train  and  walked  20  or  25 
miles,  when  he  boarded  another  train. 
Thus,  alternately  riding  and  walking,  he 
traveled  as  far  as  Battle  mountain,  where 
he  arrived  absolutely  without  money,  Feb- 
ruary 23,  1895.  That  during  all  this  time 
the  cold  was  intense,  and  the  said  William 
Barnes  suffered  severely  from  hunger  and 
cold.  (3)  That  said  telegram  was  received 
at  defendant's  office  at  the  town  of  Love- 
lock, Nev.,  within  twenty-two  minutes  after 
it  was  sent,  and  on  the  morning  of  Febru- 
ary 19,  1895.  Said  telegram  was  not  deliv- 
ered until  February  22,  1896.  No  effort 
was  made  to  deliver  the  telegram  February 
19th  or*  February  21st.  The  telegram  was 
not  deposited  in  the  postoffice  addressed  to 
the  addressee,  nor  was  the  sending  office 
notified  of  the  nondelivery  of  the  telegram. 
(4)  At  all  times  between  February  19  and 
February  23,  1895,  inclusive,  the  said 
Thomas  J.  Barnes  bad  his  residence  in  said 
town  of  Lovelock,  and  within  300  yards  of 
defendant's  telegraph  office.  Had  the  de- 
fendant exercised  only  slight  diligence,  said 
telegram  could  have  been  delivered  to  the 
said  Thomas  J.  Barnes  on  the  19th  day  of 
February,  1895.  Had  said  telegram  been  so 
delivered,  William  Barnes  could  and  would 
have  received  the  ticket  asked  for  in  his 
telegram  on  the  20th  day  of  February.  (5) 
By  reason  of  defendant's  negligent  failure 
to  deliver  said  telegram,  plaintiff  suffered 
damages  in  the  sum  of  $400."  Appellant 
makes  various  assignments  of  error,  but 
three  only  seem  to  be  relied  upon  in  the 
briefs  of  its  counsel:    (1)    Insufficiency  of 


1904. 


Babnes  v.  Western  Union  Teleo.  Co. 


the  evidence  to  justify  the  findings  of  fact 
and  conclusions  of  law;  (2)  contributory 
negligence  on  the  part  of  plaintiff;  and  (3) 
remoteness  of  the  damages. 

On  the  first  point,  to  wit,  the  insufficiency 
of  the  evidence  to  sustain  the  findings  and 
conclusion,  it  is  deemed  unnecessary  to  go 
into  minute  analysis  of  the  evidence  given 
at  the  trial.  The  most  that  can  be  claimed 
by  the  appellant  is  that  the  evidence  is  con- 
flicting, and  when  such  is  the  case  the  rule 
of  this  court  has  long  been  that  the  findings 
of  fact  by  the  trial  court  will  not  be  dis- 
turbed. 

On  the  second  point,  to  wit,  contributory 
negligence  on  the  part  of  the  plaintiff,  coun- 
sel for  appellant  state  no  act  of  the  plain- 
tiff that  is  by  them  claimed  to  be  of  the 
nature  of  contributory  negligence.  On  the 
•contrary,  the  acts  that  are  claimed  by  them 
to  be  of  the  nature  of  contributory  negligence 
are  the  acts  of  two  other  persons.  Under 
the  heading  in  the  brief,  "Contributory  Neg- 
ligence," counsel  say:  "If  there  was  any 
negligence  about  it,  T.  J.  Barnes  [not  the 
plaintiff,  William  Barnes]  and  Mrs.  Adding- 
ton  were  the  negligent  parties."  No  show- 
ing whatever  is  made  to  connect  the  plain- 
tiff, William  Barnes,  with  the  alleged  negli- 
gent acts  of  T.  J.  Barnes  and  Mrs.  Adding- 
ton.  In  such  case,  even  if  the  acts  of  T.  J. 
Barnes  and  Mrs.  Addington  were  conceded 
to  be  negligent,  it  could  not  avail  the  de- 
fendant. 

On  the  third  point,  to  wit,  remoteness  of 
the  dam'^ges,  it,  perhaps,  may  be  well  to  re- 
state the  facts  in  more  compact  form,  thus: 
By  reason  of  the  negligence  of  defendant  in 
not  delivering  the  telegram  in  proper  time, 
the  plaintiff,  a  minor  of  nineteen  years  of 
age,  was  placed  in  Ogden,  400  miles  distant 
from  his  home  at  Lovelock,  Nev.,  with  only 
$1.25  in  Jiis  pocket.  Under  such  circum- 
stances, what  was  the  natural  and  proper 
thing  for  such  minor  to  do?  Upon  the  cor- 
rect answer  to  this  question,  it  would  seem, 
the  solution  of  the  matter  in  controversy 
depends.  As  an  illustrative  analogy,  one  at 
least  somewhat  applicable  to  the  situation 
here  disclosed,  suppose  the  railway  com- 
pany had  contracted  with  plaintiff  to  take 
him  to  Lovelock,  but  had  negligently  broken 
its  contract  and  left  him  at  Ogden,  what 
would  be  the  natural  and  proper  thing  for 
the  plaintiff  to  do;  and  what  damages 
would  that  company  be  responsible  to  him 
for?  Could  it  be  possible  that  its  responsi- 
bility in  damages  would  end  with  the  price 
paid  for  railway  ticket  and  hotel  bills  while 
the  $1.25  lasted,  and  wages  during  the  same 
time?  Plaintiff  could  not  remain  in  Ogden, 
because  after  the  few  hour's  that  the  $1.25 
would  pay  for  his  meals  and  lodging  he 
would  have  nothing  whereon  to  live.  Was 
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he  to  be  expected  to  give  up  his  home  at 
Lovelock,  his  business,  his  residence,  his 
citizenship,  and  his  friends  and  neighbors  in 
Nevada,  and  seek  new  home,  new  business 
(or  old  business),  new  residence,  new  citi- 
zenship, and  new  friends  and  neighbors  in 
Utah?  Few  of  us  in  Nevada  would  be 
pleased  to  have  this  alternative  forced  upon 
us,  and,  were  the  scene  of  the  drama  in  any 
other  land  or  state,  it  is  most  probable  that 
its  citizens  would  feel  upon  the  subject  as 
we  of  Nevada  feel. 

Again,  suppose  it  were  held  that  he  should 
have  made  the  changes  above  intimated, 
what  assurance  is  there  that  he  could  have 
in  any  tolerable  time  obtained  employmoit 
in  this  land  in  which  he,  a  stranger,  was 
compelled  to  make  his  abode?  And  would 
not  the  defendant  company,  if  he  did  make 
the  change,  be  responsiljle  to  him  for  reason- 
able board  and  wages  while  he  diligently 
sought  employment?  Could  it  be  possible 
that  its  responsibility  in  damages  would  end 
with  the  price  p*iid  for  the  railway  ticket 
and  hotel  bills  in  Ogden  while  his  $1.25  last- 
ed, and  wages  during  the  same  time?  Plain- 
tiff could  not  remain  in  Ogden,  because  after 
the  few  hours  that  his  $1.25  would  support 
him  he  would  have  nothing  whereon  to 
subsist.  Defendant  had  been  informed  of 
this,  and  thereby  became  chargeable  with 
knowledge  and  expectancy  of  the  results 
naturally  flowing  from  the  necessities  to 
which  the  defendant  knowingly  subjected 
the  plaintiff,  and  with  the  damages  so  oc- 
casioned. If  defendant  had  not  been  aware, 
at  the  time  the  message  was  sent,  that 
plaintiff  was  without  means  to  remain  in 
Ogden,  his  necessity  for  leaving  there  and 
the  attendant  hardships  would  not  have 
been  within  the  contemplation  of  the  defend- 
ant. If  the  plaintiff  had  had  money  with 
which  to  remain  at  a  hotel,  it  might  have 
been  his  duty  to  do  so,  and  charge  the  de- 
fendant for  his  expenses  and  time;  but  the 
case  is  different  when  the  defendant  knew 
that  he  was  without  funds  to  do  this,  and 
would  likely  be  forced  to  suffer  humiliation, 
fatigue,  hunger,  and  cold.  Under  the  cir- 
cumstances narrated,  was  it  not  the  natural 
and  proper  thing  that  the  plaintiff  should 
set  out,  winter  as  it  was,  to  go  afoot  or 
otherwise,  when  he  could  honestly  do  so,  to 
his  home  at  Lovelock,  Nev.,  400  miles  dis- 
tant from  Ogden,  Utah?  So  it  seems;  and 
likewise  it  seems  that  whoever  negligently 
caused  him  to  be  placed  in  such  a  situation 
should  be  held  responsible  to  him  therefor. 
The  trial  court  awarded  the  plaintiff  $400 
as  damages,  but  appellant  claims  that  that 
amount  is  excessive.  We  think  that  amount 
was  not  excessive.  The  elements  of  the 
damages  would  be:  (1)  Price  of  telegram; 
(2)    wages   or  compensation   for  time   lost 
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in  reaching  his  home  at  Lovelock;  (3)  price 
of  meals  and  lodging  during  the  time  he 
would  be  en  route;  and  (4)  "mental  worry 
and  distress"  accompanying  the  physical 
fatigue  and  cold  while  out  on  the  winter 
journey, — of  course,  including  the  physical 
suffering  itself.  Surely  $400  could  not 
reasonably  be  deemed  excessive  for  all  this. 
Whether  or  not  damages  for  mental  suf- 
fering can  be  allowed  is,  among  the  courts 
of  the  United  States,  a  veritable  queslio 
vexata;  some  appellate  courts  hold  that  such 
damages  can  be  allowed,  and  others  hold 
that  they  cannot.  Sometimes  the  question  is 
whether  damages  for  mental  suffering  ac- 
compan3ring  physical  suffering  can  be  al- 
lowed, and  sometimes  the  question  is  wheth- 
er damages  for  mental  suffering  unconnected 
with  physical  suffering  can  be  allowed.  If 
mental  suffering  can  be  allowed  for  in  any 
case,  -what  difference  would  it  make  whether 
there  were  physical  suffering  or  not?  Sup- 
pose, by  reason  of  the  negligence  of  a  de- 
fendant, damages  resulted  to  a  plaintiff, 
said  damages  coming  from  two  sources :  ( 1 ) 
Physical  suffering,  $100;  and  (2)  mental 
suffering  accompanying  the  physical  suf- 
fering, of  $100  more — making  in  all  $200. 
If  the  second  element,  to  wit,  the  $100  al- 
lowed for  mental  suffering  accompanying 
the  physical  suffering,  was  allowed,  what 
difference  could  it  make  if  the  said  or  simi- 
lar mental  suffering  existed  by  reason  of 
a  defendant's  negligent  act  unaccompanied 
by  physical  suffering?  The  reason  given  in 
some  of  the  cases  why  damages  cannot  be 
allowed  for  mental  suffering  alone  is  that 
the  just  estimation  of  such  damnges  is  so 
difficult.  But  if  such  mental  suffering  ac- 
companied by  physical  suffering  can  and 
must  be  estimated,  cannot  and  should  not 
mental  suffering  unaccompanied  by  physi- 
cal suffering  be  estimated  and  allowed  for 
in  damajres?  Clearly,  if  so  in  one  case, 
logically  and  reasonably  it  must  be  so  In  the 
other.  That  such  damages  can  be  allowed, 
see  the  following  cases:  Youvg  v.  Western 
U.  Teleg.  Co.  107  N.  C.  370,  9  L.  R.  A.  669, 
22  Am.  St.  Rep.  883,  11  S.  E.  1044;  Thomp- 
son V.  Western  U,  Teleg.  Co,  107  N.  C.  449, 
12  S.  E.  427;  Gray,  Communication  by 
Telegraph.  §  05:  4  Lawson,  Rights,  Rem.  & 
Pr.  §  1970;  2  Thomp.  Neg.  §  11,  p.  847; 
Sedgw.  Damages.  8th  ed.  §  894;  Sutherland,' 
Damages,  2d  ed.  §  97,  4th  ed.  §  975;  29  Am. 
Law  Rev.  267;  Meadoxcs  ▼.  Western  U. 
Teleg.  Co.  132  N.  C.  40,  43  S.  E.  512;  8her- 
rill  V.  Western  U.  Teleg.  Co.  109  N.  C.  527. 
14  S.  E.  94:  Cashion  v.  Western  U.  Teleg. 
Co.  123  N.  C.  267,  31  S.  E.  493;  Bennett  v. 
Western  U.  Teleg.  Co.  128  N.  C.  103,  38  S. 
E.  294:  fjyne  v.  Western  U.  Teleg.  Co.  123 
N.  C.  129,  31  S.  E.  350;  8  Am.  &  Eng.  Enc. 
Law.  pp.  658,  662,  663;  Bryan  v.  Western 
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U.  Teleg.  Co.  133  N.  C.  603,  46  S.  E.  938; 
Htsndricks  v.  Western  U.  Teleg.  Co.  126  N, 
C.  304,  78  Am.  St.  Rep.  658,  35  S.  E.  543; 
Graham  v.  Western  U.  Teleg.  Co.  109  La, 
1071,  34  So.  02;  Joyce,  Electric  Law,  §  825; 
Western  U.  Teleg.  Co.  v.  Bowles  (Tex.  Civ. 
App.)  76  S.  W.  466;  Western  U.  Teleg.  Co. 
V.  Chambers  (Tex.  Civ.  App.)  77  S.  W.  273; 
Western  U.  Teleg.  Co.  v.  Shaw  (Tex.  Civ. 
App.)  77  S.  W.  433;  Western  U,  Teleg.  Co. 
V.  Cooper,  71  Tex.  507,  1  L.  R.  A.  728,  10 
Am.  St.  Rep.  772,  9  S.  W.  598;  SoRelle  v. 
Western  U.  Teleg.  Co.  55  Tex.  308,  40  Am. 
Rep.  805;  Shearm.  &  Redf.  Neg.  §  605; 
Chapman  v.  Western  U.  Teleg.  Co.  90  Ky. 
265,  13  8.  W.  880;  Reese  v.  Western  U. 
Teleg.  Co.  123  Ind.  294,  7  L.  R.  A.  583,  24 
N.  E.  163;  Western  U.  Teleg.  Co.  v.  Moore, 
76  Tex.  66,  18  Am.  St.  Rep.  25,  12  S.  W. 
940;  Western  U.  Teleg.  Co.  v.  Adams,  75 
Tex.  631,  6  L.  R.  A.  844,  16  Am.  St.  Rep. 
920,  12  S.  W.  857;  Western  U.  Teleg.  Co. 
V.  Feegles,  75  Tex.  537,  12  S.  W.  860; 
Stuart  V.  Western  U.  Teleg.  Co.  66  Tex. 
580,  59  Am.  Rep.  623,  18  S.  W.  351 ;  West- 
ern U.  Teleg.  Co.  v.  Simpson,  73  Tex.  422,, 
11  S.  W.  385;  Wadsworth  v.  Western  uJ 
Teleg.  Co.  86  Tenn.  695,  6  Am.  St.  Rep.  804, 

8  S.  W.  574;  3  Sutherland,  Damages,  250; 
Scott  &  J.  Telegraphs,  §  418;  Sedgw.  Dam- 
ages, 35;  Renihan  v.  Wright,  125  Ind.  536, 

9  L.  R.  A.  514,  21  Am.  St.  Rep.  250,  25  N. 
E.  822.  Many  other  authorities  to  the  same 
effect  might  have  been  cited,  and  as  many, 
perhaps,  against  the  doctrine;  but  we  think 
the  better  reasoning  is  in  those  cases  estab- 
lishing the  doctrine.  The  cases  for  and 
against  the  doctrine  will,  perhaps,  nearly  all 
be  found  referred  to  in  the  cases  above 
mentioned. 

That  damages  may  be  recovered  for  the 
mental  suffering  occasioned  and  accom- 
panied by  physical  injury  or  fatigue  is  very 
orenerally  held  by  the  authorities;  and  pain 
of  mind  directly  resulting  from  exposure, 
cold,  hunger,  exertion,  and  deprivation  of 
a  place  to  sleep,  to  which  the  plaintiff  was 
subjected  as  a  natural  result  of  defendant's 
neirligence,  would  properly  come  within  this 
well  recognized  rule.  See  Riley  v.  West 
Virginia  C  rf  P.  R.  Co.  27  W.  Va.  147; 
McCoy  V.  Milvcaukee  Street  R.  Co.  88  Wis. 
56,  69  N.  W.  453 :  Central  R.  d  Bkg.  Co.  v. 
Lanier,  83  Ga.  688,  10  S.  E.  279:  Caldtcell 
V.  Central  Park,  N.  d  E.  River  R.  Co.  7 
Misc.  67,  27  N.  Y.  Supp.  397:  Davidson  v. 
Southern  P.  Co.  44  Fed.  476;  Wright  v. 
Compton,  53  Ind.  337;  Richmond  d  D.  R. 
Co.  V.  Xorment,  84  Va.  167,  10  Am.  St..  Rep. 
827,  4  S.  E.  211:  Carpenter  v.  Mexican  Sat. 
I  R.  Co.  39  Fed.  315;  Stockton  v.  Frey,  4 
I  Gill,  406,  45  Am.  Dec.  138 :  Brown  v.  Chi- 
I  ca<70,  M.  d  St.  P.  R.  Co.  54  Wis.  342,  41 
Am.  Rep.  41,   11   N.  W.  356,  911;   Hoover 
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V.  Haynes,  65  Neb.  567,  91  N.  W.  392,  93 
N.  W.  732.  Where  railroad  companies  have 
negligently  left  passengers  at  the  wrong 
station,  and  thereby  exposed  them  to  cold, 
fatigue,  and  suffering,  verdicts  for  damages 
for  larger  amounts  in  proportion  to  the 
hardship  undergone  than  the  judgment  here 
bears  to  the  injury  sustained  have  been 
held  not  excessive.  Lake  Erie  d  W.  R.  Go.  v. 
Close,  5  Ind.  App.  444,  32  N.  E.  588 ;  Louis- 
ville  d  N,  R,  Co.  v.  Ballard,  88  Ky.  169,  2 
L.  R.  A.  004,  10  S.  VV.  429,  and  other  cases 
cited  in  the  brief.  This  much  under  the 
first  branch  of  the  rule  laid  down  in  the  case 
cited  by  counsel  for  appellant,  to  wit,  the 
English  case  of  Hadley  v.  Baxendale,  9 
Exch.  341,  354,  23  L.  J.  Exch.  N.  S.  179, 
182,  2  C.  L.  Rep.  517,  18  Jur.  358,  2  Week. 
Rep.  302,  to  wit,  damages  which  may  fairly 
and  reasonably  be  considered  as  naturally 
arising  from  the  breach  of  contract. 

Under  the  second  branch  of  the  rule  laid 
down  in  the  Hadley-BcLxendale  Case,  we 
think  the  same  result  would  follow,  to  wit, 
damages  which  arise  from  circumstances  pe- 
culiar to  the  case  where  those  special  cir- 
cumstances are  known  to  the  person  who 
has  broken  the  contract.  The  English  court 
ruled  that  damage  of  the  last-mentioned 
kind  "must  be  supposed  to  have  been  con- 
templated by  the  parties  to  the  contract,  and 
is  recoverable."  See  Wood's  Mayne  on  Dam- 
ages, p.  21.  In  Western  U.  Teleg.  Co.  v. 
A'or tern  *( Tex.  Civ.  App.)  62  S.  W.  1081,  a 
telegram  was  sent  requesting  the  sendee  to 
meet  the  sender  at  a  flag  station  on  the  rail- 
road, and  it  was  held  th-it  the  tele- 
graph company  might  reasonably  infer  that 
as  a  result  of  its  failure  to  deliver  the  mes- 
sage the  sender  would  be  compelled  to  walk 
alone  in  the  night,  subject  to  distress  of 
mind.  Other  cjises  indicating  that  the  dam- 
ages are  not  too  remote  are  cited  in  the 
brief,  including  Hendershot  v.  Western  U. 
Teleg.  Co.  106  Iowa,  529,  68  Am.  St.  Rep. 
313,  76  N.  W.  828;  Pruett  v.  Western  U. 
^  Teleg.  Co.  6  Tex.  Civ.  App.  633,  25  S.  W. 
794.  We  think,  in  the  case  at  bar,  that  the 
evils  and  damages  coming  to  plaintiff  by 
reason  of  defendant's  negligently  causing 
him  to  be  placed  in  the  situation  that  he 
was  on  his  arrival  at  Ogden  and  during  his 
journey  to  Brittle  mountain  were  reasonably 
within  the  contemplation  of  the  parties, 
plaintiff  and  defendant,  when  they  entered 
info  their  contract  of  sending  the  telegraphic 
message  at  Grand  Junction,  Colo.  The  evils 
and  damages  that  came  to  plaintiff  after  his 
arrival  at  Battle  mountain,  to  wit,  break- 
ing of  his  leg,  etc.,  were  not  claimed  or 
allowed  for  in  damages  in  the  case,  and 
therefore  need  no  consideration  in  this 
opinion. 

Under  the  circumstances  of  the  case,  we, 
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for  the  foregoing  reasons,  think  the  dam- 
ages awarded  to  the  plaintiff  by  the  trial 
court  were  neither  remote  nor  excessive,  and 
therefore  its  judgment  in  the  case  is  af- 
firmed. 

Talbot,  J.,  concurs. 

Belknap,  Ch.  J.,  dissenting: 

Upon  the  facts  I  think  the  damages  are 
excessive,  and  not  within  the  contemplation 
of  appellant  when  it  entered  into  the  con- 
tract to  transmit  the  message. 

The  case  of  Squire  v.  Western  U.  Teleg, 
Co.  98  Mass.  232,  93  Am.  Dec.  157,  was 
tort  for  neglect  to  deliver  a  telegraphic  mes- 
sage seasonably,  in  that  case,  as  in  this, 
there  were  no  special  stipulations  or  restric- 
tions attached  as  to  defendant's  liability, 
and  it  was  held  responsible  according  to  the 
general  rules  of  law.  The  court  in  that  case 
said:  "These  rules,  in  their  application  to 
damages  in  actions  of  this  nature,  are  well 
settled  'and  familiar.  A  party  who  has 
failed  to  fulfll  a  contract  cannot  be  held 
liable  for  remote,  contingent,  and  uncertain 
consequences,  or  for  speculative  or  possible 
results  which  may  have  ensued  on  his  breach 
of  duty,  although  they  may  be  traceable  to 
that  cause.  The  reason  is  that  damages  of 
such  a  nature  are  not  the  natural  or  neces- 
sary incidents  of  a  contract,  and  cannot  be 
deemed  to  have  been  within  the  contempla- 
tion of  parties  when  they  agreed  together. 
A  rule  of  damages  which  should  embrace 
within  its  scope  all  the  consequences  which 
might  be  shown  to  have  resulted  from  a 
failure  or  omission  to  perform  a  stipulated 
duty  or  service  would  be  a  serious  hindrance 
to  the  operations  of  commerce  and  to  the 
transaction  of  the  common  business  of  life. 
The  effect  would  often  he  to  impose  a  liabil- 
ity wholly  disproportionate  to  the  nature 
of  the  act  or  service  which  a  party  has 
hound  himself  to  perform,  and  to  the  com- 
pens'ition  paid  and  received  therefor.  The 
practical  rule,  founded  on  a  wise  policy,  and 
at  the  same  time  consistent  with  good  sense 
ind  sound  eqtnty,  is  that  a  party  can  be 
held  liable  for  breach  of  a  contract  only  for 
such  damages  as  are  the  nntural  or  neces- 
sary, and  the  immediate  and  direct,  results 
of  tlie  breach,— fluch  as  might  properly  be 
deemed  to  have  been  in  contemplation  of  the 
parties  when  the  contract  was  entered  into, 
— and  that  all  remote,  speculative,  and  un- 
certain results  .  .  .  must  be  excluded, 
as  forming  no  jupt  or  legitimate  basis  on 
which  to  determine  the  extent  of  the  injury 
actually  caused  by  a  breach."  Let  us  ap- 
ply the  law  as  there  laid  down  to  the  facts 
OS  stated  in  the  opinion  of  the  majority. 
The  direction  in  the  message  to  send  a 
ticket  to  the  plaintiff  at  Ogden  was  of  a 
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pecuniary  nature,  and  the  breach  of  the  con- 
tract should  be  measured  by  standards  ap- 
plicable to  pecuniary  matters.  The  natural 
consequence  of  a  failure  to  deliver  the  mes- 
sage would  be  the  actual  damage  plaintiff 
sustained,  such  as  his  reasonable  expenses 
during  the  delay,  loss  of  time,  and  the  cost 
of  the  message.  Mental  anguish  was  not  the 
natural  or  necessary  consequence  of  the 
breach,  nor  its  immediate  or  direct  result. 
It  was  the  secondary,  and  not  the  primary, 
consequence,  and  damages  for  it  could  not 
have  been  within  the  contemplation  of  the 
parties  when  they  entered  into  the  contract. 
I  therefore  dissent  from  the  judgment. 


Fannie  PAINTER,  Appt,, 

t;. 
Emma   KAISER,   Respt. 
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1.  A  contract  l^y  one  named  an  execn- 
trix  in  a  "vvill,  that  In  consideration  of 
the  withdrawal  of  oppoBitlon  to  its  probate 
she  will  distribute  money  which  comes  into 
her  hands  as  executrix  as  fast  as  a  certain 
sum  shall  accumulate,  may  be  enforced 
against  the  promisor  in  her  individual  capac- 
ity. 

2.  A  legatee  may  enforce  a  proviiiion 
in  an  agreement  by  the  executrix  to  dis- 
tribute money  received  by  her  whenever  a  cer- 
tain amount  shall  accumulate,  in  considera- 
tion of  the  withdrawal  of  opposition  to  the 
probate  of  the  will,  although  the  agreement 
was  not  signed  by  such  legatee. 

(April  30,  1904.) 

APPEAL  by  plaintiff  from  an  order  of 
the  District  Court  for  Washoe  County 
sustaining  a  demurrer  to  the  complaint  in 
an  action  brought  to  enforce  a  contract  to 
distribute  funds  received  by  defendant  as 
executrix  under  the  will  of  Charles  Kaiser, 
deceased.     Reversed. 

Statement  by  Talbot,  J.: 

This  is  an  appeal  from  an  order  sustaining 
a  demurrer  to  a  complaint,  .entitled  in  the 
second  judicial  district  court,  against  the 
defendant  individually,  and  not  as  execu- 
trix, and  containing  the  following  allega- 
tions : 

"That  on  the  5th  day  of  November,  1901, 
the  following  agreement  was  made  and  en- 
tered into  at  Reno,  Nevada,  between  plain- 
tiff and  defendant: 

"[Title  of  the  Estate.]     Whereas  Charles 

Note. — As  to  personal  liability  of  executor 
or  administrator  on  contracts  made  In  official 
capacity,  see  also,  in  this  series,  note  to  Ilich 
V.  Sowles,  15  L.  R.  A.  850 :  also  Germanla  Bank 
V.  Michaud,  80  L.  R.  A.  286.  and  Grafton  Nat. 
Bank  v.  Wing,  43  U  R.  A.  831. 
(Jo  L.  R.  A. 


Kaiser,  a  resident  of  the  town  of  Reno, 
Washoe  county,  Nevada,  died  at  San  Fran- 
cisco, California,  on  the  18th  day  of  October, 
1901,  leaving  an  instrument  which  purports 
to  be  his  last  will  and  testament;  and 
whereas  Mrs.  Emma  Kaiser,  widow  of  said 
Charles  Kaiser,  did  on  the  24th  day  of  Oc- 
tober, 1901,  file  her  petition  in  said  court 
praying  for  the  probate  of  said  document  as 
the  last  will  and  testament  of  said  Charles 
Kaiser,  deceased,  and  that  she  be  appointed 
executrix  thereof  as  provided  in  said  docu- 
ment; and  whereas  Mrs.  Mary  Kent,  daugh- 
ter of  said  Charles  Kaiser,  deceased,  resid- 
ing in  Churchill  county,  Nevada,  and  Mrs. 
Li  Hie  Esden,  daughter  of  said  deceased,  re- 
siding at  Wadsworth,  Washoe  county,  Ne- 
vada, have  contemplated  the  filing  of  objec- 
tions to  the  probate  of  said  will ;  and  where- 
as it  may  be  a  question  of  uncertainty  and 
litigation  in  the  settlement  of  said  estate  as 
to  how  much  of  the  property  of  said  de- 
ceased was  separate  or  community  property, 
and  whether  or  not  said  will  is  the  last  will 
and  testament  of  said  deceased,  lawfully 
executed ; 

**Now,  therefore,  in  consideration  of  the 
premises,  and  for  the  purpose  of  making  an 
amicable  settlement  and  adjustment  of  all 
differences  which  have  or  may  arise  be- 
tween the  parties  hereto  respecting  the  pro- 
bate of  said  will  and  the  distribution  of  said 
estate,  and  for  the  purpose  of  preventing 
and  precluding  litigation  between  the  parties 
hereto  respecting  the  probate  of  said  will 
and  the  distribution  of  said  estate,  this 
agreement  made  and  entered  into  this  5th 
day  of  November,  1901,  by  and  between  Mrs. 
Emma  Kaiser,  widow  of  said  Charles 
Kaiser,  deceased,  and  Charles  Kaiser,  son  of 
said  deceased,  both  residing  at  Reno, 
Nevada,  the  parties  of  the  first  part,  and  the 
said  Mrs.  Mary  Kent  and  the  said  Mrs. 
Lillie  Esden,  the  parties  of  the  second  part, 
witnesseth : 

"That,  for  and  in  consideration  of  the 
purposes  aforesaid  and  the  faithful  perform- 
ance of  the  covenants,  promises,  and  agree- 
ments by  the  respective  parties  hereto, 
made  and  entered  into,  it  is  mutually  cove- 
nanted, promised,  and  agreed  as  follows: 

"First:  Tliat  said  parties  of  the  second 
part  do  waive,  relinquish,  and  withdraw  any 
nnd  all  objection,  protest,  or  contest  to  the 
admission  and  probate  of  said  document, 
bearing  date  the  28th  day  of  September, 
1901,  and  heretofore  filed  in  said  court  and 
cause,  as  the  last  will  and  testament  of  said 
Charles  Kaiser,  deceased,  and  do  consent  and 
ai^ree  that  said  document  may  be  admitted 
to  probate  as  the  last  will  and  testament  of 
Charles  Kaiser,  deceased,  and  that  said  Mrs. 
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Emma  Kaiser  be  appointed  executrix  there- 
of. 

''Second :  That  the  said  parties  of  the  first 
part  do  hereby  remise,  release,  and  quit- 
claim unto  the  said  estate  of  Charles  Kaiser, 
deceased,  and  to  the  parties  named  in  said 
will  as  the  legatees  and  distributees  thereof, 
according  to  their  respective  shares  as  there- 
in stated,  all  and  singular  their  right,  title, 
and  claim  of,  in,  or  to  the  property  and  es- 
tate of  said  Charles  Kaiser,  deceased,  of 
every  kind  and  character  and  wheresoever 
situated  as  being  community  property. 

"Third:  It  is  nnitually  covenanted,  prom- 
ised, and  agreed  by  all  the  parties  hereto, 
that  all  the  property  and  estate  of  said 
Charles  fCaiser,  deceased,  except  the  home- 
stead hereinafter  mentioned,  is  the  separate 
property  of  said  Charles  Kaiser,  deceased, 
and  of  said  estate,  and  that  the  same  and 
the  whole  thereof  shall  be  inventoried,  re- 
turned, and  distributed  as  the  sole  and  sep- 
arate propei*ty  of  said  Charles  Kaiser,  de- 
ceased." 

(Tlie  fourth  and  fifth  sections  provide  for 
the  setting  apart  of  the  homestead,  the  re- 
lease of  commissions,  and  the  relinquish- 
ment of  any  claim  for  family  allowance  in 
excess  of  $1,600.) 

"Sixth :  That  all  of  the  parties  hereto  for 
themselves,  their  heirs,  executors,  adminis- 
trators, and  assigns,  release,  remise,  and 
forever  quitclaim  all  their  right,  title,  es- 
tate, and  interest  which  they  now  do  or 
hereafter  may  have,  of,  in,  or  to  said  estate 
or  any  part  thereof,  save  and  except  their 
right,  title,  and  interest  therein  as  heirs 
and  legatees  of  said  Charles  Kaiser,  de- 
ceased, under  and  by  virtue  of  said  last  will 
and  testament,  and  do  mutually  covenant 
and  agree  that  all  and  singular  the  property 
and  estate  of  said  Charles  Kaiser,  deceased, 
except  said  homestead,  of  whatever  kind  and 
character,  wherever  situated,  be  adminis- 
tered, settled  and  distributed  under  and  in 
accordance  with  said  will,  and  not  other- 
wise; that  is  to  say,  that  there  shall  be  set 
over  and  distributed  to  said  Mrs.  Emma 
Kaiser  one  half  thereof,  to  said  Mrs.  Mary 
Kent  one  eighth  thereof,  to  said  Mrs.  Lillie 
Esden  one  eighth  thereof,  to  said  Charles 
Kaiser  one  eighth  thereof,  and  to  Mrs. 
Fannie  Painter  one  eighth  thereof." 

(Section  7  provides  for  the  payment  of 
funeral  expenses,  the  debts  of  the  estate, 
and  the  cost  of  administration.) 

"Eighth:  It  is  further  agreed  that  when- 
ever, during  the  administration  of  said  es- 
tate, and  before  the  final  distribution  there- 
of, said  executrix  shall  have  in  her  posses- 
sion money  belonging  to  said  estate,  in  ex- 
cess of  the  sum  of  ^ve  thousand  dollars 
($5,000),  that  she  will,  upon  request,  pay 
66  L.  R.  A. 


to  the  said  parties  entitled  thereto  their 
respective  share  and  proportion  thereof,  as 
above  stated,  without  application  to  the 
court  for  an  order  for  partial  distribution, 
and  that  the  parties  to  whom  the  same  is 
paid  will  execute  and  deliver  to  said  execu- 
trix proper  vouchers  and  receipts  therefor. 
"In  witness  whereof,  the  said  parties  here- 
to have  hereunto  set  their  hands  and  seals 
to  this  agreement,  in  duplicate,  this  5th 
day  of  November,  1901. 

"Emma  Kaiser.  [Seal.] 

"Charles  Kaiser*  [Seal.] 

"Mrs.  Mary  Kent.         [Seal.] 
"Mrs.    Lillie   Esden.     [Seal.]" 

"(2)  That  plaintiff  was  not  present  when 
said  agreement  was  made,  but  had  thereto- 
fore authorized  her  sisters,  Mary  Kent  and 
Lillie  Esden,  to  take  whatever  steps  they 
were  advised  were  necessary  or  proper  to 
protect  plaintiff's  interests  in  said  estate. 
That  plaintiff  was  immediately  informed  of 
said  agreement  after  it  was  executed  and 
ratified,  and  approved  the  same,  and  elected 
to  and  did  adopt  the  same,  and  claims  the 
benefits  thereof,  and  in  consequence  thereof 
received  the  psgrments  thereunder  from  de- 
fendant as  hereinafter  stated. 

"(3)  That  thereafter,  and  imder  and  pur- 
suant to  said  agreement,  the  said  will  of 
said  Charles  Kaiser  was  admitted  to  pro- 
bate, and  said  defendant  was  appointed,  and 
still  is,  the  executrix  of  the  estate  of  Charles 
Kaiser,  deceased.  That  due  notice  has  been 
given  to  the  creditors  of  said  estate,  and 
that  all  claims  and  debts  against  said  estate 
have  been  paid.  That  no  account  of  said 
executrix  has  been  filed  in  said  estate,  and 
no  petition  or  distribution  thereof  had  by 
order  of  court. 

"(4)  And  under  and  by  virtue  of  said 
agreement,  and  without  any  application  to 
or  order  of  said  court,  said  defendant  paid 
to  plaintiff,  out  of  the  moneys  of  said  es- 
tate, the  sum  of  $4,000  on  January  15,  1902, 
and  the  further  sum  of  $4,000  on  July  11, 
1902. 

"(5)  That  on  the  7th  day  of  November, 
1902,  the  defendant  had  in  her  possession 
:ind  under  her  control,  as  executrix  of  said 
estate,  and  belonging  to  said  estate,  more 
than  $47,000  in  money;  and,  as  plaintiff  is 
informed  and  believes,  the  defendant  still 
has  said  sum  in  her  possession  and  under 
her  control  as  aforesaid.  [Here  follows  an 
allegation  of  demand.] 

"(6)  That  on  November  7,  1902,  defend- 
ant had,  and  now  has,  at  least  $40,000  of 
the  money  of  said  estate,  which  should  have 
been  then  distributed  and  paid  to  plaintiff 
and  others,  as  provided  in  said  agreement, 
and  of  which  the  plaintiff  then  was,  and 
43 


674 


Ne\'ada  Supreme  Court. 


Apr., 


now  is,  entitled  to  have  and  receive  the  sum 
of  $5,000  tLS  her  share  and  portion  thereof, 
and  said  money  is  the  separate  property  of 
plaintiff. 

"(7)  That  ever  since  said  November  7, 
1902,  said  defendant  has,  and  now  does, 
fail,  neglect,  and  refuse  to  pay  plaintiff  her 
share  of  said  money,  or  any  part  thereof. 

"Wherefore  plaintiff  prays  judgment 
against  defendant  for  the  sum  of  five  thou- 
sand dollars  ($5,000),  with  interest  thereon 
at  7  per  cent  per  annum  since  November 
7,  1902,  and  for  costs  of  suit  herein." 

The  demurrer,  which  was  sustained,  was 
taken  on  the  grounds :  First,  that  this  com- 
plaint does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action;  secondly,  that  the 
plaintiff  has  no  legal  capacity  to  sue.  because 
the  complaint  shows  that  the  plaintiff  is  not 
a  party  to  the  contract,  and  for  the  further 
reason  that  she  cannot  bring  suit  against 
the  executrix  for  any  portion  of  her  share  of 
the  estate  before  it  is  distributed ;  and,  third- 
ly, that  there  is  a  defect  or  misjoinder  of 
parties  defendant,  because  the  complaint 
shows  that  the  defendant  is  the  executrix 
of  the  estate  of  Charles  Kaiser,  deceased. 

Messrs.  Ol&eney,  M aMey,  Sb  Smltli  for 
appellant. 

Messrs.  Curler  St  King  for  respondent. 

Talbot,  J.,  delivered  the  opinion  of  the 
court: 

The  two  matters  for  our  determination 
are  whether  the  defendant  is  liable  individ- 
ually on  a  contract  made  by  her  personally 
and  before  her  appointment  as  executrix,  by 
which  she  agreed  that  after  her  appoint- 
ment she  would,  without  any  degree 
of  distribution,  pay  to  the  plaintiff  and 
the  other  legatees  named  in  the  will 
the  amoimt  of  their  respective  proportions 
of  any  money  which  might  come  into  her 
Hands  in  excess  of  $5,000;  and,  if  she  is  so 
responsible,  the  question  arises,  secondly, 
whether  the  plaintiff  in  this  action  can 
recover  on  the  contract  set  out  in  the  com- 
plaint, when  she  was  not  one  of  the  parties 
that  signed  it,  because  it  was  for  her  benefit, 
and  was  accepted  and  partly  executed  be- 
tween her  and  the  defendant.  If  the  action 
were  against  the  respondent  as  executrix, 
thare  would  be  force  in  the  contention  of  her 
counsel  that  she  had  no  authority  to  enter 
into  a  contract  binding  the  estate,  that 
money  could  not  be  taken  out  of  the  estate 
to  meet  such  an  agreement,  and  that  the 
statute  relating  to  distribution  must  be 
followed;  but  the  suit  is  not  brought,  and 
no  relief  is  asked,  against  the  defendant  in 
her  representative  capacity,  nor  against  the 
estate,  nor  under  the  statute;  and,  as  the 
personal  judgment  sought  and  execution 
06  L.  R.  A. 


thereon  could  not  affect  or  reach  the  money 
or  property  of  the  estate,  the  matter  for 
consideration  is  not  confined  to  the  broad 
proposition,  as  urged  in  the  demurrer^, 
whether  an  heir  or  legatee  can  bring  suit 
against  the  executrix  for  any  portion  of  her 
share  of  the  estate  before  distribution  is 
ordered,  but  whether  she  is  bound  individu- 
ally by  her  contract  when  she  promises,  for 
valuable  considerations  yielded  to  her,  to- 
perform  some  act  pertaining  to  the  manage- 
ment of  the  estate,  such  as  the  payment  of 
money  owing  or  to  become  due  from  the 
estate  to  heirs  or  others. 

We  see  no  reason  why  she  could  not  bind 
herself  to  make  such  payment  before  the  de- 
creeing of  distribution  by  the  court,  or  con- 
temporaneously with  or  at  any  time  after 
the  execution  of  her  contract,  and  even  re- 
gardless of  her  appointment  or  acting  as 
executrix.  The  promise  to  pay  when  the 
money  came  into  her  hands  was  as  binding 
as  any  timely  condition  which  fixed  in  ad- 
vance an  exact  date  when  payment  should 
be  made,  instead  of  naming  this  contingency. 
If,  to  meet  the  personal  obligation  which 
she  incurred  by  the  execution  of  the  con- 
tract, she  uses  the  money  belonging  to  the 
estate,  she  takes  the  rink  of  not  having  the 
same  allowed  to  these  legatees  finally  by  the 
court;  and  if  other  devisees  or  heirs  appear 
who  are  entitled  to  the  money,  or  a  part  of 
it,  she  and  her  bondsmen  will  be  liable  to- 
them,  and  it  is  not  apparent  that  the  en- 
forcement of  her  promise  will  work  any  in- 
jury to  the  estate.  After  receiving  the  bene- 
fita  which,  the  agreement  provided  for  her, 
she  should  not  be  allowed  to  repudiate  that 
part  of  it  which  is  advantageous  to  the  oth- 
ers interested.  Beginning  early  in  the  com- 
mon law,  the  rule  has  long  prevailed,  and 
the  authorities  are  numerous  and  in  har- 
mony,— ^those  in  the  United  States  follow- 
ing the  English  cases, — to  the  effect  that 
administrators  and  executors  become  per- 
sonally liable  on  their  promises  made  under 
circumstances  similar  to  those  existing  here, 
although  they  cannot  so  bind  the  estate. 
Ordinarily,  they  must  do  many  acts  and 
make  many  contracts  for  which  they  are 
liable  personally,  and  for  which  they  are  en- 
titled to  be  reimbursed  ultimately  on  the- 
presentation  and  allowance  of  their  ac- 
counts by  the  probate  court.  The  rule  is 
well  stated  by  the  supreme  court  of  Ohio 
in  Waldsmilh  v.  Waldstnith,  2  Ohio,  160: 
*'If  the  action  is  founded  on  a  promise  made 
by  the  testator  or  intestate  in  his  life,  the- 
defendant  must  be  sued  in  his  representative 
character;  he  may  plead  plene  admifMsira^ 
vit,  and  the  judgment  must  be  de  bonis  tes- 
tatoris;  but,  if  the  plaintiff  rely  on  a  prom- 
ise by  the  executor  after  the  death  of  the- 
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testator,  it  is  not  necessary  to  name  the  de- 
fendant as  executor,  yet  this  may  be  done; 
they  may  be  named  as  administrators  by 
way  of  description,  or  for  the  purpose  of 
showing  the  circumstances  of  the  transac- 
tion and  the  origin  of  the  liability;  but  the 
defendants  cannot  plead  pletie  adminisiravity 
and  the  judgment  should  be  de  bonis  pro- 
priis.  .  .  .  Tf  the  declaration  presents  a 
claim  to  which  the  defendant  is  liable  in  his 
representative  capacity  only,  as  on  an  obli- 
gation executed  by  the  testator,  he  must 
be  sued  as  executor,  and  the  judgment  must 
be  de  bonis  testatoris;  but,  if  it  present  a 
demand  which  originated  from  the  acts  of 
the  defendant  in  his  capacity  of  executor, 
but  for  which  he  has  become  individually 
liable,  as  if  he  should  settle  a  debt  due  from 
the  estate  and  give  his  own  note  in  the 
character  of  executor,  he  may  be  described 
in  the  writ  and  declaration  as  executor,  or 
that  description  may  be  omitted,  and  in 
either  case  the  judgment  would  be  de  bonis 
propriis."  In  Austin  v.  Munro,  47  N.  Y. 
360,  it  was  said:  "The  rule  must  be  regard- 
ed as  well  settled  that  the  contracts  of  exec- 
utors, although  made  in  the  interest  and  for 
the  benefit  of  the  estate  thfey  represent,  if 
made  upon  a  new  and  independent  consider- 
ation, as  for  services  rendered,  goods  or  prop- 
erty sold  and  delivered,  or  other  consider- 
ation moving  between  the  promisee  and  the 
executors  as  promisors,  are  the  personal 
contracts  of  the  executors,  and  do  not  bind 
the  estate,  notwithstanding  the  services  rend- 
ered or  goods  or  property  furnished,  or  other 
consideration  moving  from  the  promisee,  are 
such  that  the  executors  could  properly  have 
paid  for  the  same  from  the  assets,  and  been 
allowed  for  the  expenditure  in  the  settle- 
ment of  their  accounts.  The  principle  is 
that  an  executor  may  disburse  and  use  the 
funds  of  the  estate  for  purposes  authorized 
by  law,  but  may  not  bind  the  estate  by  an 
executory  contract,  and  thus  create  a  lia- 
bility not  founded  upon  a  contract  or  obli- 
gation of  the  testator.  Ferrin  v.  Mi/rick,  41 
N.  Y.  315;  Reynolds  v.  Reynolds^  3  Wend. 
244;  Demon  v.  Field,  7  Cow.  58;  Myer  v. 
Cole,  12  Johns.  349.  The  rule  is  too  well 
established  in  this  state  to  be  questioned  or 
disregarded,  and  any  departure  from  it 
would  be  mischievous."  In  Luscomb  v.  Bal- 
lard, 6  Gray,  403,  66  Am.  Dec.  375,  the  su- 
preme court  of  Massachusetts  said:  "The 
law  is  that  by  a  promise,  the  consideration 
of  which  arises  after  the  death  of  the  tes- 
tator or  intestate,  the  estate  cannot  be 
charged,  but  the  executor  or  administrator 
is  personally,  liable  on  his  contract.  And 
whether  the  amount  is  to  be  repaid  from  the 
estate  is  a  question  for  the  court  of  probate 
in  the  settlement."  Upon  a  demurrer  in 
66  L.  R.  A. 


Holderbaugh  v.  Turpin,  76  Ind.  84,  39  Am, 
Rep.  124,  it  was  held  that,  where  a  coiri- 
plaint  charges  the  execution  of  a  contract 
by  an  administrator  in  his  individual  capac- 
ity, it  binds  him  individually,  although  it 
relates  to  matters  connected  with  the  estate': 
and  that,  where  he  enters  into  a  contract 
upon  a  consideration  accruing  subsequent  to 
the  death  of  the  decedent,  it  is  deemed  his 
individual  contract.  This  doctrine  has  been 
applied,  and  has  bound  the  executor  or  ad- 
ministrator personally  for  work  done  Sr 
goods  sold  to  one  as  executor  {Corner  t. 
Shew,  3  Mees.  &  W.  360;  Myer  v.  Cole,  12 
Johns.  349;  Davis  v.  French,  20  Me.  21,  37 
Am.  Dec.  36;  Sumner  v.  Williams,  8  Mass. 
162,  5  Am.  Dec.  83);  for  funeral  expenses 
which  he  has  ordered  or  ratified  {Comer  v. 
Shew,  3  Mees.  &  W.  350;  Brice  v.  Wilson, 
8  Ad.  &.  El.  349)  ;  where  he  indorses  a  prom- 
issory note  of  the  deceased  {King  v.  Thorn, 
1  T.  R.  489;  Curtis  v.  Bank  of  Somerset,  7 
Harr.  &  J.  25) ;  or  if  he  makes  a  note  and 
signs  it  as  executor  {Dunne  v.  Deery,  40 
Iowa,  251 ;  Forster  v.  Fuller,  6  Mass.  58, 
4  Am.  Dec.  87;  Woods  v.  Ridley,  27  Miss. 
11*9;  Oennania  Bank  v.  Michaud,  62  Minn. 
459,  30  L.  R.  A.  286,  54  Am.  St.  Rep.  653, 
65  N".  W.  70)  ;  where  he  submits  a  disputed 
question  to  arbitration  without  express  limi- 
tation of  his  liability  {Riddell  v.  Sutton,  5 
Bing.  200,  2  Moore  &  P.  345,  7  L.  J.  C.  P. 
60,  30  Revised  Rep.  569 )  ;  where  a  judgment 
states  that  it  was  rendered  against  him  as 
administrator,  if  the  facts  or  record  show 
nersonal  liability.  Rich  v.  Sowles,  64  "V*^. 
408.  15  L.  R.  A.  850,  23  Atl.  723);  and 
under  the  same  rule,  and  more  directly, 
executors  have  been  held  personally  liable 
for  the  payment  of  legacies,  upon  their 
agreement  or  implied  promise  to  pay  the 
same  {Davis  v.  Reyner,  2  I>v.  3;  Evans  y. 
Fostei',  80  Wis.  509,  14  L.  R.  A.  117,  50  ly. 
W.  410).  In  Perry  v.  Cunningham,  40  Arjc. 
185,  the  acceptance  by  an  administrator  of 
an  order  drawn  on  him  by  a  creditor  of  the 
estate,  conditioned  to  pay  "as  soon  ^s  ac- 
cruing rents  of  the  estate  would  permit," 
rendered  him  personally  liable  upon  receipt 
of  the  rents.  An  executor  beconies  bound 
personally  upon  his  promise  to  pay  the  debt 
of  the  testator  in  consideration  that  i  the 
creditor  will  forbear  for  a  time  to  press  his 
claim.  Bishop,  Contr.  enlarged  ed.  §  1252; 
1  Story.  Contr.  6th  ed.  §  361,  and  the  cases 
there  cited.  Tliese  principles  are  also  reitfer- 
ated  in  1  Bishop,  Contr.  8th  ed.  128,  and 
in  the  elaborate  note  mentioned  in  the  brikt 
(52  Am,  Dec,  beginning  at  page  118>/.    * 

Hie  objection  that  the  plaintiff  cannot 
maintiain  the  suit,  because  she  -.waa  not  a 
signatory  to  the  contract  is  untenable  undor 
Miliani  v.  Tognini,  19  Nev.  134,  7  Pac  279, 
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Apk., 


ami  under  the  decisions  cited  there  and  in 
9  Cyc.  Law  &  Proc.  pp.  377-382.  In  that 
cafKi  this  court  said:  ''The  precise  question 
presented  is  this:  Can  a  plaintiff  maintain 
sn  action  on  a  simple  contract  to  which  he 
18  not  a  party,  upon  which  he  was  not  con- 
■ulted,  and  to  which  he  did  not  assent,  when 
it  contains  a  provision  for  his  benefit?  Be- 
afdes  the  statute  which  provides  that  'every 
action  shall  be  prosecuted  in  the  name  of 
file  real  party  in  interest/  this  court  has 
faeld  in  three  different  cases  that  the  bene- 


ficiary named  in  such  a  contract  may  main- 
tain an  acticHi  thereon  in  his  own  name." 

The  order  and  judgments  sustaining  the 
demurrer  and  dismissing  the  aotion  are  re- 
versed, and  the  case  is  remanded  with  direc- 
tion to  the  District  Court  to  fix  a  time  with- 
in which  the  defendant  will  be  allowed  to 
answer. 

Belknap,   Ch.   J.,   and  Fitaserald,   J., 

concur. 


NEW    HAMP8H1KE   SUPREME    COURT. 


Charles    BIGELOW    et   al 

V. 

George  E.  WHITCOMB  et  al 
(72  N.   H.   473.) 

The  public  does  not,  hy  lay  in*  out  a 
blabway,  acqaire  a  riffht  to  prevent  the 
owner  of  the  fee  from  remoTlng  and  apply- 
ing to  his  own  use  timber  standing  therein, 
which  the  public  may  deelre  to  preserTO  for 
shade   or   ornamentation. 

(March    1,    1004.) 

ACrnON  transferred  by  the  Superior 
Court  for  Cheshire  County  for  the 
opinion  of  the  Supreme  Court,  which  was 
brought  by  the  tree  wardens  of  the  town  of 
Hinsdale  to  recover  damages  for  the  alleged 
wrrongful  cutting  by  defendants  of  trees 
growing  in  a  highway.    Case  discharged. 

Plaintiffs,  acting  under  the  provisions  of 
the  statute,  had  designated  certain  trees  for 
preservation  for  shade  and  ornamentation, 
without  tendering  any  compensation  to  de- 
fendants for  their  use  for  that  purpose.  Sub- 
sequently defendants  cut  down  the  trees, 
and  plaintiffs  brought  this  action  to  recover 
the  statutory  penalty  therefor. 

Further  facts  appear  in  the  opinion. 

Messrs:  Jolui  E.  Allen*  Ckarlefi  H. 
Kersey,  and  Streeter  St  Hollia,  for  plain- 
tiffs: 

It  the  statute  does  not  provide  for  com- 
pensation to  the  owner  of  the  fee  in  the 
highway  for  the  preservation  of  trees  grow- 
ing therein,  it  is  not  for  that  reason  uncon- 
atftutional. 

Tlie  right  acquired  by  the  public  in  the 
land  of  individuals,  laid  out  for  public  high- 
ways, is  an  easement  or  right  of  way, — ^a 
r%ht  to  employ  it  for  the  purposes  of  con- 


NoTE. — As  to  ownership  and  control  of  trees 
in  highways  generally,  Including  right  of  owner 
of  fee  to  cut  down,  see  note  to  Chase  v.  Osh- 
kosh,  15  L.  R.  A.  558. 
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structing,  maintaining,  and  using  a  public 
highway  thereon. 

Makepeace  v.  Warden,  1  N.  H.  16;  Copp 
V.  Neal,  7  N.  H.  275 ;  Baker  v.  Shephard,  24 
N.  H.  208;  Roue  v.  Addison,  34  N.  H.  306; 
Graves  v.  Sliattuok,  35  N.  H.  267,  69  Am. 
Dec.  636;  Blak^  v.  Rich,  34  N.  H.  282; 
Cressey  v.  Northern  R,  Co.  69  N.  H.  564, 
47  Am.  Rep.  227. 

The  private  ownership  in  the  trees  and 
grass  is  subordinate  to  the  public  easement ; 
and  such  trees  and  grass  growing  upon  the 
land  may  be  cut  down  and  removed  when- 
ever, in  the  judgment  of  the  proper  au- 
thorities, the  cutting  and  removal  are  neces- 
sary to  the  full  enjoyment  of  the  land  for 
highway  purposes. 

Baker  v.  Shephard,  24  N.  H.  208. 

If  the  full  enjoyment  of  the  easement  re- 
quires the  preservation  of  trees  to  shade  and 
beautify  the  public  ways,  the  right  to  pre- 
serve the  trees  is  a  part  of  the  easement  to 
which  the  land  was  subjected  when  the  high- 
way in  question  was  laid  out. 

Com.  V.  Temple,  14  Gray,  69;  Weller  v. 
McCormick,  62  N.  J.  L.  470,  8  L.  R.  A. 
798,  19  Atl.  1101;  Baker  y.  Normal,  81  £11. 
108. 

If  compensation  was  necessary,  the  fact 
tliat  it  had  not  been  made  at  the  time  the 
trees  in  question  were  cut  does  not  estab- 
lish the  defendants'  right  to  cut  them. 
•   Orr  V.  Quimhy,  54  N.  H.  690. 

Messrs.  Gain  St  Benton  and  Mitckell  St 
Foster  for  defendants. 

Walker,  J.,  delivered  the  opinion  of  the 
court: 

This  action  is  brought  under  diap.  98, 
p.  602,  Laws  1901,  relating  to  the  protection 
and  preservation  of  ornamental  and  shade 
trees  in  highways.  It  provides  (9  1)  that 
one  or  more  tree  wardens  shf&Il  be  appoint- 
ed by  the  mayors  of  cities  and  the  selectmen 
of  towns ;  ( 9  2 )  that  "towns  and  cities  shall 
have  control  of  all  shade  and  ornamental 
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trees  situated  in  any  public  way  or  ground 
within  their  limits,  which  the  tree  warden 
deems  reasonably  necessary  for  the  purpose 
of  shade  and  ornamentation ;  and  it  shall  be 
the  duty  of  the  tree  wardens,  as  soon  as 
possible  after  their  appointment,  to  care- 
fully examine  the  trees,  situated  as  afore- 
said, and  to  plainly  mark  such  trees  as 
they  think  should  be  oontrolled  by  the 
municipality,  for  the  purposes  aforesaid,  by 
drivinjT  into  each  tree,  at  a  point  not  less 
than  3  nor  more  than  6  feet  from  the 
ground,  on  the  side  toward  the  highway,  a 
nail  or  spike,  with  the  letters  *N.  H.'  cut 
or  cast  upon  the  head.  .  .  .  They  shall 
also  have  the  power  to  designate  from  time 
to  time,  in  the  same  manner  as  hereinbefore 
directed,  such  other  trees  within  the  limits 
of  the  public  ways  and  grounds  as  in  his 
[their]  judgment  should  be  preserved  for 
ornament  or  shade;"  (§3)  that  "if  any  of 
the  trees  designated  as  aforesaid  should 
prove  ♦^o  be  private  property,  and  the  own- 
ers thereof  refuse  to  release  or  convey  their 
interest  therein  to  the  municipal lity,  the  tree 
warden  shall  acquire  them  for  the  use  of 
the  city  or  town,  fey  purchase,  if  it  can 
be  done  at  a  fair  price.  Failing  in  this,  he 
may,  on  petition  for  that  purpose,  acquire 
them  in  the  same  way  and  manner,  and  with 
the  same  right  of  appeal  to  their  owners, 
as  in  the  case  of  land  taken  for  a  highway;" 
(§4)  that  towns  and  cities  may  appropri- 
ate monoy  "to  be  used  by  the  tree  warden 
in  planting,  pruning,  protecting,  and,  when- 
ever necessary,  acquiring  shade  and  orna- 
mental trees  within  the  limits  of  their  pub- 
lic ways  and  grounds;"  (9  6)  that  such 
trees  shall  not  be  removed  except  after  a 
public  hearing,  etc.;  (5  6)  that  "it  shall  be 
unlawful  to  cut,  destroy,  injure,  deface,  or 
break  any  public  shade  or  ornamental  tree;" 
and  (5  8)  that  "persons  violating  any  of 
the  provisions  of  this  act  shall  forfeit  not 
less  than  $5  nor  more  than  $100,  to  be  re- 
covered in  an  action  of  debt  by  the  tree 
warden." 

It  is  apparent  that  the  legislature,  in  en- 
acting this  statute,  re|;ognized  that  there 
might  be  a  private  o\vnership  in  trees  locit- 
ed  within  the  limits  of  highways,  and  pro- 
vided the  means  by  which  such  private 
ownership  might  be  legally  terminated  by 
the  public  upon  due  compensation  therefor. 
McCarthy  v.  Boston,  136  Mass.  197,  200. 
No  attempt  is  made  to  authorize  the  warden 
to  appropriate  trees  standing  in  the  high- 
way, without  a  hearing  and  compensation, 
unless  they  are  public  property.  Private 
property  in  such  trees,  when  it  exists,  is 
fully  protected.  Hence  the  question  in  this 
case  is  not  whether  the  statute  is  consti- 
tutional, but  whether  the  plaintiffs,  as  tree 
06  L.  R.  A. 


wardens  have  observed  the  statute  in  at- 
tempting to  appropriate  the  trees  in  ques- 
tion to  the  public  use  of  shade  and  orna- 
mentation. -  Their  proceedings  in  the  prem- 
ises have  been  based  entirely  upon  the 
theory  that  the  trees  were  not  private  prop- 
erty, and  that  the  defendants  had  no  legal 
rights  thereto;  in  other  words,  that  the  trees 
were  public  property,  for  the  greater  pro- 
tection and  preservation  of  which  it  was  only 
necessary  that  they  should  be  marked  in 
the  prescribed  manner. 

It  is  assumed,  in  the  absence  of  a  find- 
ing to  the  contrary,  that  the  trees  in  ques- 
tion stood  on  the  side  of  a  country  road^ 
and  that  their  ownership  was  not  peculiar, 
but  depended  upon  the  legal  effect  of  the 
laving  out  of  ancient  highways  upon  tha 
property  rights  of  the  landowners.  If,  when 
the  highway  was  laid  out,  the  public  ae- 
quired  the  right,  not  only  to  construct  and 
maintain  a  road  over  the  land  and  to  pass 
and  repass  thereon,  but  the  right  to  de- 
prive the  landowner  of  the  natural  growth 
upon  the  side  of  the  traveled  path  when- 
ever a  later  public  sentiment  might  re- 
quire it  for  ornamentation  or  comfort,  the 
landowner's  title  to  such  growth  is  not  an 
absolute  one,  and  the  public  may  terminate 
hi?  limited  and  qualified  right  at  pleasure, 
'\nd  without  further  compensation.  And  it 
is  the  plaintiffs'  contention  that  from  the 
time  when  the  highway  was  laid  out,  early 
in  the  last  century,  until  they  marked  the 
trees,  as  provided  in  the  statute,  in  1902, 
the  defendants,  or  their  ancestors  in  title, 
might  have  legally  cut  down  the  trees,  and 
used  the  logs  and  wood  for  their  own  pur- 
poses, by  virtue  of  their  ownership  of  the 
adjoining  land;  but  that,  after  the  trees 
were  designated  by  the  tree  wardens  for 
shade  and  ornament,  their  right  to  appropri- 
ite  them  as  their  property  ceased,  or  was  in 
nbeyance,  by  virtue  of  an  original  right 
which  was  vested  in  the  public  when  the 
highway  was  laid  out.  This  theory  might 
not  be  inaccurately  stated  to  be  that  the 
public  acquired  the  right  to  use  the  natural 
growth  of  the  land,  with  a  permissive  right 
in  or  license  to  the  abutter  to  use  and  con- 
sume it  until  such  time  as  the  public  might 
indicate  its  desire  to  use  it  for  some  high- 
way purpose.  On  the  other  hand,  it  is  de- 
nied that  the  public  acquired  any  right  to 
the  products  of  the  soil,  as  the  grass 
and  trees  naturally  growing  thereon,  except 
to  remove  them  from  the  ground  when  ne<s 
cssary  for  the  convenience  or  safety  of  pub- 
lic travel  over  the  way ;  and  that,  so  long  ti^ 
they  do  not  constitute  an  obstruction  or 
menace  to  travelers,  the  abutter  has  an  ab- 
solute right  to  have  them  grow  there,  and 
an  equally  unlimited  right  to  remove  them. 
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It  is  a  general  principle,  which  is  not 
controverted  in  this  case,  that,  "in  highways 
laid  out  through  the  lands  of  individuals  in 
pursuance  of  statutes,  the  public  has  only 
an  easement,  a  right  of  passage ;  the  soil  and 
freehold  remain  in  the  individual  whose 
lands  have  been  taken  for  that  purpose." 
Makepeace  v.  Warden,  1  N.  H.  16.  And  it 
was  held  in  that  case  that  if  surveyors  of 
highways,  in  making  or  repairing  roads,  cut 
and  convert  to  their  own  use  wood  growing 
thereon,  they  are  trespassers.  "The  right 
acquired  by  the  public  in  a  highway  legally 
established  for  the  public  use  is  only  that  of 
an  easement, — a  right  of  passage  over  the 
land.  .  .  .  This  right  oonsists  in  the 
power  to  make  the  road  and  to  keep  it  in  re- 
pair suitable  for  travel,  and  in  its  free  use 
by  the  public  for  all  proper  purposes,  until 
discontinued.  In  making  or  repairing  high- 
ways, however,  nothing  can  be  taken  from 
the  land  over  which  they  are  laid,  by  the 
town  authorities,  for  any  purpose  except  the 
legitimate  end  of  constructing  the  roads. 
Everything  growing  or  standing  upon  the 
land — ^the  trees,  timber,  etc. — ^belongs  to  the 
owner,  and  everything  that  goes  to  form  the 
land  itself  also  belongs  to  him,  except  what 
is  necessary  to  be  actually  used  in  the  mak- 
ing or  repairing  of  the  highway."  Rotce  v. 
Addison,  34  N.  H.  306,  311,  312.  See  also 
State  V.  Neic-Boston,  11  N.  H.  407,  409: 
Troy  V.  Cheshire  R,  Co,  23  N.  H.  83,  93,  55 
Am.  Dec.  177;  Blake  v.  Rich,  34  N.  H.  282; 
Craves  v.  Shattuck,  35  N.  H.  257,  69  Am. 
Dec.  536;  Winchester  v.  Capron,  63  N.  H. 
605,  56  Am.  Rep.  554,  4  Atl.  795 ;  Bailey  v. 
Sweeney,  64  N.  H.  296,  9  Atl.  543;  Perley  v. 
Chandler,  6  Mass.  454,  456,  4  Am.  Dec.  159 ; 
Jackson  ex  dem.  Yates  v.  Hathaway,  15 
Johns.  447,  453,  8  Am.  Dec.  263.  "The  own- 
er of  the  land,  therefore,  retains  his  title  in 
trees,  grass,  growing  crops,  buildings,  and 
fences  standing  in  the  highway  at  the  time 
of  the  laying  out  (unless  he  fails  to  remove 
them  within  a  reasonable  time  after  notice 
to  do  so),  as  well  as  in  any  mines  or  quar- 
ries beneath,  which  are  not  part  of  the  sur- 
face of  the  earth  upon  and  of  which  the 
highway  is  made."  Denniston  v.  Clark,  125 
Mass.  216,  221.  He  "owns  the  trees  growing 
upon  it,  and  may  maintain  trespass  against 
anyone  cutting  them  or  gathering  their 
fruit,  or  for  any  other  invasion  of  his  pos- 
session. But,  of  course,  the  proper  public 
guardians  of  the  highway  may  cut  down  any 
trees  which  are  a  permanent  obstruction  to 
the  use  by  the  public  of  any  part  of  the 
highway."  Jones,  Easements,  9  479;  Turner 
▼.  Ringtcood  Hightcay  Board,  L.  R.  9  Eq. 
418,  21  L.  T.  N.  S.  745,  18  Week.  Rep.  424. 

In  Baker  v.  Shephard,  24  N.  H.  208,  it  was 
held  that  by  the  laying  out  of  a  highway 
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the  public  acquire  no  right  to  use  the  trees 
growing  upon  the  land  to  build  or  repair  the 
road.  In  the  opinion  of  the  court.  Judge 
Bell  says  (page  215):  "The  question  is 
whether  the  trees  growing  upon  the  land 
laid  out  for  a  highway  are  all  to  be  deemed 
materials  subject  to  the  same  rules  as  sand, 
gravel,  etc., — liable  to  be  cut  down  at  the 
discretion  of  the  agent  for  building  the  road, 
and  to  be  used  for  the  repairs  of  the  road. 
If  they  are  not,  then  the  question  is  whether 
the  agent  or  surveyor  has  a  right  to  cut 
down  any  trees  growing  in  the  highway 
land,  except  such  as  it  is  necessary  to  cut 
down  and  remove  for  the  purpose  of  building 
and  repairing  the  road  in  a  reasonable  and 
proper  way;  and  whether  the  trees  properly- 
cut  down  for  this  purpose  can  be  deemed 
materials,  and  applied,  at  the  pleasure  of  the 
agent  or  surveyor,  to  the  construction  or  re- 
pair of  the  traveled  way."  After  showing 
the  difficulty  of  assessing  damages  occa- 
sioned by  the  acquisition  by  the  public  of 
such  rights  in  trees  growing  by  the  side  of 
•I  highway,  he  proceeds  (page  217)  :  "The  ap- 
praisal must  have  been  made  of  the  trees  as 
they  were.  Their  increased  size  and  value 
is  derived  from  their  being  permitted  to  oc- 
cupy and  draw  their  nourishment  from  the 
soil  of  the  landowner,  to  the  profits  of 
which,  subject  to  the  public  easement,  he  is 
exclusively  entitled.  Can  the  trees  be  taken 
and  applied  to  the  public  use  without  al- 
lowing him  anything  for  their  increased  val- 
ue? For  how  many  years  may  the  public 
leive  the  trees,  in  which  they  are  supposed 
to  have  a  right,  to  grow  upon  the  highway, 
and  thus  deprive  the  owner  of  the  profits 
of  his  land?  It  is  this  circumstance,  that 
the  increase  of  growing  timber  makes  a  part 
of  the  natural  profits  of  the  soil,  which 
marks  a  clear  line  of  distinction  between  the 
trees  and  the  inanimate  sand  and  gravel, 
which  arc  always  materials  liable  to  be  used 
upon  the  highways."  And  he  concludes  that 
the  only  right  the  public  "acquire  in  relation 
to  such  trees  is  that  of  cutting  down  and 
removing  to  a  convenient  distance,  fof  the 
use  of  the  owner,  sych  trees  as  it  is  neces- 
sary to  remove  in  order  to  the  miking  or  re- 
pair of  the  road  in  a  proper  and  reasonable 
manner.  In  this  conclusion  we  are  sup- 
ported by  the  ancient  authorities." 

A  similar  result  was  reached  in  Tucker  v. 
Eldredy  6  R.  I.  404,  where  it  was  held  that, 
in  opening  a  new  highway  or  amending  an 
old  one,  the  town  sergeant  or  surveyor  may, 
under  the  law,  remove  growing  trees  or 
brushwood  from  the  space  appropriated  to 
the  highway,  but  has  no  right,  as  included 
in  the  original  assessment  of  damages  or  the 
easement  of  the  public,  to  use  such  trees  or 
underbrush   in    the  building  or  amendment 
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of  the  roadway;  and  that,  if  he  does  so  use 
them,  he  becomes  a  trespasser.  In  8uf- 
field  V.  Hathaway,  44  Conn.  621,  26  Am. 
Rep.  483,  it  was  held  that  the  selectmen  of 
a  town  have  no  right,  as  against  the  owner 
■of  land  on  the  highway,  to  divert  the  water 
from  a  spring  on  such  owner's  side  of  the 
Toad  to  a  public  watering  trough  on  the  oth- 
«r  side.  The  court  says:  "As  between  the 
public  and  the  respondent,  the  owner  of  the 
spring,  the  latter  is  entitled  to  any  and  all 
uses  of  it  which  do  not  interfere  with  the 
public  safety,  do  not  obstruct  or  hinder  pub- 
lic travel,  and  do  not  increase  the  public 
burden  of  making  repairs.  .  .  .  The 
right  of  the  owner  to  the  use  of  the  spring 
under  these  limitations  takes  precedence  of 
the  right  of  the  officers  to  divert  it  to  the 
lands  of  others,  if  in  so  doing  their  sole  mo- 
tive is  to  establish  a  public  watering  place. 
Of  course,  such  places  afford  great  relief  to 
man  and  beast;  but,  commendable  as  is  the 
act  of  establishing  them,  towns  have  no 
right  to  take  private  property  without  com- 
pensation for  that  purpose."  In  Deaton  v. 
Polk  County,  9  Iowa,  594,  the  question  arose 
upon  an  assessment  of  dam^iges  in  the  laying 
out  of  a  highway,  the  plaintiff  claiming  that 
he  was  entitled  to  compensation  for  timber 
growing  in  the  highway;  but  the  court  held 
that  his  title  to  the  trees  was  not  devested  or 
affected  by  the  condemnation  proceedings. 
For  the  same  reason  it  has  been  held  that 
the  public  acquire  no  right  to  remove  stones 
embedded  in  the  ground  below  the  grade  of 
a  highway,  and  to  use  them  in  repairing  the 
road.  Winter  v.  Peterson,  24  N.  J.  L.  524. 
61  Am.  Dec.  678;  Rich  v.  Minneapolis,  37 
Minn.  423,  5  Am.  St.  Rep.  861,  36  N.  W.  2; 
Overman  v.  May,  35  Iowa,  89,  97;  7  Geo. 
III.  chap.  42,  §  3;  13  Geo.  III.  chap.  78, 
«  16,  27. 

On  the  other  hand,  it  was  decided  in  Felch 
V.  Oilman,  22  Vt.  38,  that  the  highway  of- 
ficers mny  use  trees  growing  in  the  highway 
in  repairing  the  road;  but  the  reasoning  of 
the  court  is  not  so  convincing  as  to  warrant 
a  re-examination  of  the  decision  in  Baker  v. 
Shepliard,  24  N.  H.  208,  or  to  weaken  the 
force  of  the  numerous  authorities  to  the  con- 
trary. Phifer  v.  Cow,  21  Ohio  St.  248,  256, 
8  Am.  Rep.  58. 

Upon  this  examination  of  the  authorities, 
the  question  is  presented  whether,  in  lay- 
ing out  a  highway  under  statutory  authori- 
ty, the  public  acquire  a  right  to  prohibit  the 
landowner  from  removing  the  trees  standing 
in  the  highway  next  to  his  land,  for  the  pur- 
pose of  preserving  them  for  shade  and  or- 
namentation. If  the  public  cannot  deprive 
the  owner  of  his  trees  by  using  them  in  con- 
structing or  repairing  the  road,  can  they  de- 
prive him  of  his  property  right  in  them  by 
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preventing  him  from  cutting  them  down  and 
using  them  in  such  a  manner  as  he  sees  fit? 
It  is  no  more  a  deprivation  of  his  property 
right  to  cut  down  his  trees  and  devote  them 
to  the  useful  and  necessary  work  of  road 
construction  than  it  is  to  appropriate  them, 
standing,  for  the  purposes  of  shade  and  or- 
namentation. An  effective  prohibition 
against  one's  use  and  enjoyment  of  his  prop- 
erty in  a  usual  and  otherwise  appropriate 
manner  deprives  him  of  his  property  as 
much  as  its  actual  taking  or  asportation 
against  his  will.  Eaton  v.  Boston,  C.  d  M. 
K.  Co,  51  N.  H.  504,  511,  612,  12  Am.  Rep. 
147.  By  the  act  of  these  plaintiffs,  if  valid, 
the  defendant's  common  right  to  remove  the 
trees  is  destroyed,  his  right  of  user  is  ma- 
terially curtailed,  and  his  property  is  taken. 
'^Before  the  public  can  assume  to  say  that  a 
man  cannot  cut  down  his  own  trees,  they 
must  have  acquired  an  interest  therein  by 
purchase  or  by  the  right  of  eminent  domain. 
To  prevent  a  man  from  using  his  property  is 
virtually  taking  it  from  him  to  a  certain  ex- 
tent, and  that  cannot  be  done  without  com- 
pensation.*' Lancaster  v.  Richardson,  4 
Lans.  136,  141.  Moreover,  the  additional 
<*ervitude  is  imposed  upon  the  owner's  land 
of  supporting  the  trees  for  a  public  purpose. 
Their  future  growth  and  nourishment  is  to 
be  derived  from  his  soil.  He  is  not  only  de- 
prived of  the  valuable  right  to  convert  the 
*rees  into  lumber  and  wood,  which  may  be 
called  the  natural  profits  of  the  land,  but  he 
must  allow  the  trees  to  remain  upon  the 
Hnd  and  draw  their  sustenance  therefrom. 
If  he  desires  to  cut  off  the  branches  of  fruit 
trees  standing  on  his  side  of  the  highway 
(Mackpole  v.  Eealy,  16  Mass.  33,  36,  8  Am. 
Dec.  121),  for  the  purpose  of  grafting  them 
<ind  thus  of  increasing  his  income  from  the 
land,  he  is  met  with  the  refusal  of  the  public 
to  allow  the  arboreal  symmetry  of  the  road 
^o  be  thus  impaired.  He  finds  that  his  right 
of  property  in  the  trees  is  practically  super- 
seded by  the  public  right  of  preserving  them 
for  shade  or  ornament,  or  both. 

If  such  a  right  was  acquired  when  the 
rond  was  originally  laid  out,  and  if  dam- 
ages were  assessed  therefor,  the  statutes  au- 
thorizing the  laying  out  of  highways  furnish 
little  convincing  evidence  in  support  of  that 
contention.  By  the  act  of  February  8.  1791, 
it  was  eniicted  "that  at  any  time  hereafter, 
when  there  shall  be  occasion  for  any  new 
highways  or  private  roads,  to  be  laid  out  in 
any  town  or  place  in  this  state,  the  select- 
men of  such  town  or  place  be,  and  hereby 
are,  empowered,  on  application  made  to 
them,  if  they  see  en  use,  to  lay  out  the  same; 
.  .  .  and  if  such  road  be  for  the  benefit 
of  the  town  or  public,  due  recompense 
shall  be  made  by  the  town  to  the  owners  of 
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land  through  which  such  road  is  laid  out, 
for  all  damages  such  owners  sustain  there- 
by." Laws  ed.  1792,  p.  278;  Laws  1797,  p. 
309;  Laws  ed.  1805,  p.  328;  Laws  ed.  1815, 
p.  385.  The  first  section  of  the  act  of  July 
3,  1829,  is  a  re-enactment  of  the  first  part  of 
the  statute  above  quoted,  with  some  addi- 
tions not  material  to  the  present  inquiry, 
while  §  2  provides  "that  when  the  selectmen 
of  any  town  shall  lay  out  a  highway,  they 
shall  make  return  thereof,  in  which  the  way 
shall  be  particularly  described  and  the  width 
thereof  stated,  and  shall  cause  the  same  to 
be  recorded  by  the  clerk.  And  such  select- 
men shall  assess  the  damages  thereby  sus- 
tained by  the  owners  of  the  land,  and  shall 
insert  in  the  record  the  sums  so  assessed.'' 
Laws  1829,  p.  543,  chap.  62.  In  Rev.  Stat. 
1843,  chap.  49,  §  13,  and  in  Comp.  Stat. 
1854,  chap.  52,  9  16,  the  language  used  is 
that  "such  selectmen  shall  assess  the  dam- 
ages sustained  by  each  owner  of  the  land  re- 
quired for  such  highway,  and  insert  the 
same  in  their  return."  In  the  revision  of 
1807  it  is  provided  that  the  selectmen  "shall 
assess  the  damages  sustained  by  each  owner 
of  the  land  or  other  property  taken  for  such 
highway,  and  insert  the  same  in  their  re- 
turn." Gen.  Stat.  chap.  61,  9  15.  This 
language  also  occurs  in  Gen.  Laws  1878, 
chap.  67,  9  19,  and  in  Pub.  Stat.  1901,  chap. 
67,  9  18.  In  the  highway  legislation  of  the 
state  no  attempt  appears  to  have  been  made 
to  state  specifically  the  property  right  taken 
for  highways,  or  the  elements  of  the  dam- 
ages sustained  by  the  landowner.  But  the 
court  has  frequently  been  called  upon  to  de- 
fine the  extent  of  the  power  conferred  for 
which  damages  are  assessable,  and  the  rights 
retained  by  the  landowner  for  which  he  is 
not  entitled  to  damages.  In  1816  it  was  de- 
cided, in  Makepeace  v.  Warden,  1  N.  H.  16, 
that  the  public  have  only  a  right  of  passage 
in  highwoys;  that  is,  an  easement  only.  In 
1827  a  similar  holding  was  announced  in 
Avery  v.  Maancell,  4  N.  H.  36.  The  decision 
in  Baker  v.  Shephard,  24  N.  H.  208,  was  an- 
nounced in  1851,  to  the  effect  that  the  pub- 
lic did  not  acquire,  by  the  laying  out  of  a 
highway,  a  right  to  use  the  timber  growing 
thereon  for  its  construction  or  repair.  These 
decisions,  and  others  of  a  similar  import, 
give  a  restricted  interpretation  to  the  lan- 
guage of  the  legislature  authorizing  the  tak- 
ing of  private  property  for  highway  pur- 
poses (Angell,  Highways,  9  83),  and  have 
been  recognized  by  successive  legislatures 
without  any  substantial  modification.  The 
legislative  intention  in  these  respects,  hav- 
ing been  determined  so  long  ago.  and  acted 
upon  for  so  mnny  years,  cannot  now  be 
treated  as  an  open  question.  The  general 
principle  underlying  these  decisions  seems  to 
65  L.  R.  A. 


be  that  the  landowner  was  deprived  of  such 
rights  only,  and  was  paid  for  such  rights 
only,  as  were  reasonably  necessary  for  the 
construction  and  maintenance  of  a  way  for 
public  travel.  "The  compensation  original- 
ly paid  him  for  the  taking  of  land  for  the 
road  was  computed  upon  the  basis  that  the 
road  would  be  built  in  a  manner  suited  to 
the  then  existing  circumstances."  Hinckleif 
v.  Franklin,  69  N.  H.  614,  615,  45  Atl.  643. 
No  logical  argument  in  favor  of  the  plain- 
tifl's'  contention  can  be  drawn  from  the  un- 
doubted fact  that,  upon  the  laying  out  of  a 
highway  under  the  statute,  the  public  ac- 
quire the  right  to  use  the  soil  within  the 
limits  of  the  way  for  its  construction  and 
repair,  and  thus  to  deprive  the  owner  of  the 
profits  of  the  laud,  which  he  might  other- 
wise enjoy.  As  was  shown  in  Titus  v.  Boa- 
toil,  149  Mass.  164-166,  21  N.  E.  310: 
"It  has  from  the  earliest  times  been  the 
nractical  construction  of  our  laws  author- 
izing land  to  be  t^ken  for  public  use  that 
the  towns  or  corporations  had  the  right,  as 
one  of  the  incidents  of  the  taking,  to  use 
the  gravel  or  soil  of  one  part  of  a  way  for 
the  construction  of  another  part."  See  also 
Denniaton  v.  Clark,  125  Mnss.  216,  22^,  223; 
Xeio  Haven  v.  Sargent,  38  Conn.  50,  9  Am. 
Rep.  300.  The  practically  universal  under- 
standing and  construction  of  the  public  right 
to  use  the  soil  of  the  way,  for  more  than  a 
hundred  years,  is  evidence  of  great  force 
upon  the  question  whether  it  was  in  fact  ac- 
quired and  paid  for  when  the  way  was  laid 
out ;  and,  for  a  similar  reason,  the  fact  that, 
anciently,  arboreal  shade  and  ornamentation 
of  rural  highways  was  not  deemed  a  matter 
of  much  importance,  is  equally  strong  evi- 
dence that  the  public,  by  laying  out  a  high- 
way, did  not  acquire  a  right  to  compel  the 
abutter  to  sufi'er  his  trees  to  remain  for 
that  purpose.  The  evidence  of  such  an  in- 
tention is  wanting.  "The  locus  in  quo,  al- 
though part  of  a  turnpike  road,  is  the  soil 
and  freehold  of  the  plaintiff.  He  has  the 
exclusive  right  of  property  in  the  land,  sub- 
ject, however,  to  the  easement  or  rights  in- 
cident to  a  public  highway,  such  as  the  right 
of  passage  over  it,  and  the  right  which  the 
turnpike  corporation  has  to  construct  a  con- 
venient pathway,  and  to  keep  it  always  in 
^ood  repair.  To  accomplish  these  purposes, 
the  corporation  may  dig  up  and  remove 
from  place  to  place,  within  the  limits  laid 
out  for  the  road,  any  earth,  sand,  and  grav- 
el, and  may  dig  or  cut  up  sods  and  turf;  but 
it  by  no  means  follows  that  the  corporation 
has  the  right  of  herbage,  which  is  the  exclu- 
sive property  of  the  owner  of  the  soil,  an 
well  as  all  trees,  mines,  etc."  Adams  ▼. 
Emerson,  6  Pick.  57,  68 ;  Bailey  v.  Sweeney, 
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64  N.  H.  296,  9  Atl.  643;  Cole  v.  Drew,  44 
Vt,  49,  8  Am.  Rep.  363. 

If  the  public  highway  easement  for  travel 
and  communication  authorizes  the  construc- 
tion and  operation,  either  on,  above,  or  be- 
low the  roadbed,  of  horse,  electric,  or  steam 
railways,  without  the  consent  of  the  ad- 
jacent landowners,  whose  title  extends  to  the 
center  of  the  way  {Pierce  v.  Drew,  136 
Mass.  75,  49  Am.  Rep.  7;  Seara  v.  Crocker, 
184  Mass.  686,  69  N.  E.  327),  it  does  not 
follow  that  a  right  to  appropriate  the  nat- 
ural profits  of  that  part  of  the  way  which 
is  not  actually  used  for  travel  to  the  public 
use  of  ornamentation  of  rural  highways  was 
originally  taken  and  paid  for.  The  right  to 
use  the  way  for  public  travel  may  include 
the  right  to  use  it  in  all  reasonable  ways  for 
the  convenient  accomplishment  of  that  pur- 
pose; but  it  is  an  unwarranted  inference  to 
say  that  it  also  includes  a  right  to  use  prop- 
erty for  the  sesthetic  purpose  of  highway 
ornamentation,  which  had  never  before  been 
deemed  a  constituent  part  of  the  road  for 
travel,  and  which  could  not  even  be  used  in 
repairing  the  roadbed.  Johnson  v.  Atlantic 
&  8t.  L.  R.  Go,  36  N.  H.  569,  572,  69  Am. 
Dec.  560.  The  kind  of  vehicles  the  public 
use  in  passing  over  the  way  may  not  deter- 
mine the  question  of  the  right  of  passage; 
the  right  under  the  easement  may  justify 
the  use  of  many  modes  of  conveyance  of 
which  the  men  who  laid  out  the  way  had 
not,  and  could  not  have  had,  the  slightest 
conception.  But  property,  like  trees  stand- 
ing in  the  highway,  which  had  no  useful  con- 
nection with  the  public  passage  over  the 
way,  and  which,  when  constituting  an  ob- 
struction to  such  passage,  was  necessarily 
removed  as  a  nuisance,  cannot  be  deemed 
to  have  been  taken  at  the  laying  out  of  the 
road.  If  it  had  been  taken  and  used  for 
some  public  highway  purpose,  it  may  be  it 
could  have  been  subsequently  used  for  a 
somewhat  different  public  purpose.  Trees 
and  herbage  in  the  highway,  which  do  not 
interfere  with  or  obstruct  the  public  use  of 
the  road,  and  which  are  the  natural  profits 
of  the  unused  land,  were  not  taken,  because 
they  were  not  needed  for  highway  purposes. 
Hence  they  cannot  now  be  used  by  the  pub- 
lic without  compensation  to  the  owner.  3 
Kent,  Com.  433;  State  v.  New-Boston,  11  N. 
H.  407,  409;  Perley  v.  Chandler,  6  Mass. 
454,  456,  4  Am.  Dec.  159;  Woodruff  v.  Neal, 
28  Conn.  165 ;  Overman  v.  May,  35  Iowa,  89, 
97. 

The  idea  of  providing  for  the  shade  and 
ornamentation  of  highways  is  of  compara- 
tively modem  origin.  It  does  not  seem  to 
have  commanded  the  attention  of  the  people 
in  the  early  part  of  the  last  century.  In 
1858  the  mayor  and  aldermen  of  Portsmouth 
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wf»re  "authorized  to  set  out  and  maintain 
trees  and  shrubbery  or  public  squares  and 
highways  at  the  expense  of  the  city"  (Law» 
1858,  chap.  2128,  §  1,  p.  2024),  and  the  next 
year  similar  authority  was  conferred  on  the 
mayor  and  aldermen  of  Dover,  Laws  1859, 
chap.  2258,  p.  2131.  In  1861  a  general  stat- 
ute was  passed  for  the  preservation  and  pro- 
tection of  shade  trees,  which  provide:  [§  1] 
"That  any  town  or  city  shall  have  full  con- 
trol of  the  shade  trees  situated  within  the 
limits  of  any  public  street  or  highway  in, 
or  passing  through,  any  town  or  city;  and 
shall  have  full  power  to  make  such  laws, 
from  time  to  time,  as  may  be  deemed  neces- 
«!ary  for  the  protection  and  preservation  of 
the  same.  [§  2j  If  the  owner  of  real  estate 
in  any  town  or  city  shall  desire  to  remove 
my  shade  tree  or  trees  situate  between  the 
carriage  path  and  sidewalk,  or  within  the 
limits  of  any  public  street,  he  shall  obtain 
leave  of  the  selectmen  of  the  town  or  mayor 
and  aldermen  of  the  city  wherein  the  trees- 
may  be  located,  or  conform  to  laws  which 
the  town  or  city  may  have  provided  relative 
to  shade  trees.  [§  3]  Nothing  in  the  fore- 
going shall  be  construed  to  debar  the  owner 
of  real  estate  to  plant,  rear,  and  protect  any 
tree  or  trees  between  the  carriage  path  and 
sidewalk  in  any  public  street  or  highway  on 
which  his  estate  be  situate,  if  it  do  not  in- 
terfere with  the  public  travel."  Laws  1861, 
chap.  2502,  p.  2543;  Gen.  Stat.  1867,  chap. 
34,  §§  9-11.  It  will  be  observed  that  these 
provisions  recognize  the  property  right  of 
the  abutter  in  the  shade  trees  in  the  high- 
way, subjecting  them  merely  to  certain  reg- 
ulations as  to  their  removal.  No  attempt 
was  made  to  deprive  him  of  his  ownership 
of  the  trees.  By  Laws  1868,  chap.  1,  §  6,  p. 
127,  towns  were  authorized  to  raise  money 
for  the  planting  of  shade  trees ;  and  in  1875' 
such  an  abatement  of  taxes  was  authorized 
**  to  any  person  who  shall  set  out  and  pro- 
tect shade  trees  by  any  street  or  highway 
adjoining  his  land,  as  the  said  mayor  and  al- 
dermen or  selectmen  shall  deem  just  and 
equitable."  Laws  1876,  chap.  39,  §  2,  p. 
464;  Gen.  Laws  1878,  chap.  37,  §§  9-11,  p. 
113;  Laws  1889,  chap.  82,  p.  97.  These  stat- 
utes were  embodied  in  Pub.  Stat.  1901,  chap. 
40,  §§  4,  9-11,  pp.  164,  166,  without  any  ma- 
terial change.  In  1805  it  was  enacted  that 
the  mayor  and  aldermen  of  cities  and  the 
selectmen  of  towns  be  authorized  "to  desig- 
nate and  preserve  trees  standing  and  grow- 
ing in  the  limits  of  highways,  for  the  pur- 
poses of  shade  or  ornament;"  and  that 
"whoever  shall  wantonly  or  intentionally  in- 
jure or  deface  any  trees  thus  designated 
.  .  .  shall  forfeit  not  less  than  $5  nor 
I  more  than  $100."  Laws  1895,  chap.  85,  p. 
430.     At  the  next  session  the  legislature  au- 
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tborized  selectmen  to  set  out  nursery  trees, 
which  might  be  presented  to  them,  in  such 
highways  as  the  donor  should  indicate;  but 
provided  that  "nothing  in  this  act  shall  be 
construed  to  compel  any  party  to  have  trees 
in  the  highway  on  the  side  next  his  land, 
without  his  consent."  Laws  1897,  chap.  44, 
p.  36. 

From  this  examination  of  legislation  pre- 
vious to  the  act  of  1901,  it  is  apparent  that 
it  was  no  part  of  the  legislative  purpose  to 
deprive  abutters  on  highways  of  their  prop- 
erty in  the  trees  growing  therein,  but  to  more 
effectually  guard  and  preserve  such  trees 
(Chase  v.  Lowell,  149  Mass.  85,  21  N.  E. 
233)  so  long  as  they  were  permitted  to  re- 
main in  the  highway.  The  provision  in 
Laws  1901,  chap.  98,  §  2,  p.  592,  that  "towns 
and  citied  shall  have  control  of  all  shade 
and  ornamental  trees  situated  in  any  public 
way  or  ground  within  their  limits,"  was  not 
intended  to  have  a  more  extensive  meaning, 
or  to  be  more  expressive  of  the  purpose  to 
appropriate  private  property  to  a  public  use, 
than  language  of  similar  import  used  in 
Laws  1861,  chap.  2502,  §  1,  p.  2543,  where  the 
rights  of  abutters  on  highways  were  recog- 
nized and  protected.  The  legislature  has 
thus  furnished  evidence  of  a  public  policy 
based  on  an  assumption  or  recognition  of 
the  fact  that  in  laying  out  highways  the 
abutter  retained  his  property  in  the  trees 
therein,  which,  not  being  obstructions,  were 
allowed  to  stand  in  the  untraveled  part  of 
the  way.  This  practical  contemporaneous 
construction  of  the  rights  of  the  landowner 
is  evidence  of  great  weight  upon  the  question 
whether  the  public  acquired  the  right,  when 
the  way  was  laid  out,  to  terminate  at  any 
subsequent  time  his  proprietary  dominion  of 
trees  in  the  highway.  That  such  a  power 
has  not  been  directly  recognized  in  the  leg- 
islation upon  the  subject,  which  is  readily 
susceptible  of  a  construction  excluding  its 
existence,  is  a  very  significant  evidentiary 
fact. 

Wliether  a  different  result  might  not  be 
reached  in  the  case  of  the  laying  out  of  a 


street  in  a  city  or  populous  community, 
where  all  the  land  taken  is  required  for  ac- 
tual, present  use  (2  Dill.  Mun.  Corp.  9  608; 
Boston  V.  Richardson,  13  Allen,  146,  159; 
Bloomfield  d  R.  Natural  Gaslight  Co.  v. 
Calkins,  02  N.  Y.  386;  Chesapeake  d  P. 
Teleph,  Co,  v.  Mackenzie,  74  Md.  36,  47,  28 
Am.  St.  Rep.  219,  21  Atl.  690),  it  is  unneces- 
sary to  consider;  for  it  seems  plain  that 
trees  growing  by  the  side  of  an  ancient  rural 
highway,  upon  land  not  required  for  the  ac- 
commodation of  actual  travel,  belong  to  the 
owner  of  the  adjacent  land,  who  cannot  be 
deprived  of  his  right,  as  owner,  without  com- 
pensation, after  a  legal  hearing.  Winches- 
ter V.  Capron,  63  N.  H.  605,  56  Am.  Rep. 
554,  4  Atl.  795.  Whether  the  trees  are  use- 
ful for  shade  and  add  to  the  beauty  of  the 
way,  or  whether  they  are  only  useful  for 
lumber  and  wood,  cannot  determine  the 
question  of  his  ownership.  If  they  are  his 
property,  he  is  entitled  to  the  beneficial  use 
of  them,  subject  to  such  reasonable  regula- 
tions as  the  public  use  of  the  highway  may 
require.  White  v.  Godfrey,  97  Mass.  472, 
475;  Bliss  v.  Ball,  99  Mass.  597;  Clark  v. 
Dasso,  34  Mich.  86;  Bills  v.  Belknap,  36 
Iowa,  583;  Everett  v.  Council  Bluffs,  46 
Iowa,  66.  But  to  permanently  deprive  him 
of  the  beneficial  use  of  his  property,  or  of 
the  profits  or  income  usually  derivable  there- 
from, is  not  a  reasonable  regulation,  but  is 
an  extinction  of  his  right  without  corre- 
sponding compensation,  and  amounts  to  con- 
fiscation. As  this  proceeding  is  based  upon 
the  theory  that  the  defendants  had  no  right, 
under  any  condition,  to  cut  down  the  trees 
in  question, — in  effect,  that  their  property 
right  in  the  trees  had  been  legally  devested 
and  fully  paid  for, — ^and  as  the  plaintiffs 
have  not  proceeded  to  devest  the  defendants 
of  their  title  in  the  manner  pointed  out  in  § 
3  of  the  act,  the  result  is  that  the  prosecu- 
tion cannot  be  maintained. 
Case  discharged. 

All  concur. 
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1,    A  man  Mho  is  decreed  by  the  court 
to    perforin    hlii    contract    to    convey 


land  has  no  right  to  raise  the  objection  that 
the  dower  rlKhts  of  his  wife  are  not  snffl- 
ciently  guai-ded,  where  she  is  not  a  party  to 
the  action,  nor  bound  by  the  decree. 
2.  A  contract  for  the  purchase  and  sale 
of  real  estate  is  not  void  hecavse 
made  on  Sunday,  under  a  statute  forbid- 
ding the  doing  of  any  labor,  business,  or 
work  "of  his  ordinary  calling"  on  that  day. 


NOTB. — For  other  eases  in  this  series  as  to 
Talldlty  of  contracts  made  on  Sunday,  see  West- 
ern U.  Tel  eg.  Co.  v.  Yopst.  3  L.  R.  A.  224  ; 
Anderson  v.  Bellinger.  4  L.  K.  A.  680.  and 
note;  Rapp  v.  Reehllng,  7  L.  R.  A.  498,  and 
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note;  Tyler  v.  Waddlngham,  8  L.  R.  A.  657; 
Bryan  y.  Watson.  11  L.  R.  A.  63,  and  note; 
Waters  v.  Rlchmnd  &  D.  R.  Co.  16  L.  R.  A. 
834;  and  First  M.  E.  Church  v.  Donnell,  46 
L.  R.  A.  858. 
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where  such  transaction  Is  not  a  part  of  the 
ordinary  calling  of  either  party  to  It. 

S.    An  agreement  to  pay  tbe  purchase 

.  price  is  a  sufficient  consideration  to  sup- 
port a  contract  to  convey  real  estate. 

4.  A  contract  made  on  Sunday  cannot  be 
declared  void  because  opposed  to  public 
policy. 

a*  The  promisee  in  a  contract  to  con- 
vey real  estate  is  not  limited  to  an  ac- 
tl  n  for  damages  in  case  of  breach  by  the 
other  contracting  party;  but  he  may  have 
a  decree  requiring  specific  performance  of 
the  contract. 

C  One  who  has  contracted  to  convey 
real  estate  is  not  entitled  to  relief  from 
performance  of  his  contract  because  he  has 
made  a  bad  bargain,  in  the  absence  of  fraud 
or  mistake. 


(March  29,  1904.) 

APPEAL  by  defendant  from  a  judgment 
of  tbe  Superior  Court  for  Pender  Coun- 
ty requiring  him  specifically  to  perform  his 
contract  to  convey  real  estate.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  D.  Kerr  and  F.  N.  Coop- 
er, for  appellant: 

The  contract  sued  on,  being  an  executory 
contract  for  the  sale  of  land,  made  and  ex- 
ecuted on  Sunday,  and  supported  by  no  con- 
Bideration,  is  void.  It  is  against  public 
policy. 

See  preamble  to  N.  C.  Const.;  also  art. 
9,  §  1;  Code,  §§  291,  subsec.  5,  596,  1115, 
1117,  3782. 

The  contract  sued  on  is  void  for  illegal- 
ity. It  IS  directly  in  conflict  with  §  3782 
of  the  Code,  and  contravenes  the  spirit  of 
numerous  statutes. 

Melvin  v.  Easlvy,  52  N.  C.  (7  Jones,  L.) 
366;  Covington  v.  Threadgill,  88  N.  C.  186; 
Sharp  V.  Farmer,  20  N.  C.  (4  Dev.  &  B.  L.) 
122;  Puckett  v.  Alexander,  102  N.  C.  95,  3 
L.  R.  A.  43,  8  S.  E.  767 ;  Burbage  v.  Windley, 
108  N.  a  362,  12  L.  R.  A.  409,  12  S.  E.  839; 
Blythe  v.  Lovinggood,  24  N.  C.  (2  Ired.  L.) 
20,  37  Am.  Dec.  402;  Lindsay  v.  Smith,  78 
N.  C.  328;  Ingram  v.  Ingram,  49  N.  C. 
(4  Jones,  L.)  188;  Williams  v.  Garr,  80  N. 
C.  295;  Qriffin  v.  Hasty,  94  N.  C.  438; 
State  V.  Howard,  82  N.  C.  626;  Sloan  v. 
Williford,  25  N.  C.  (3  Ired.  L.)  307;  Bland 
V.  Whitfield,  46  X.  C.  (1  Jones,  L.)   122. 

Penal  statutes,  when  acting  upon  the  of- 
fending person,  are  construed  strictly;  but, 
when  acting  upon  the  offensive  thing,  they 
have  a  liberal  construction,  so  as  to  advance 
the  remedy,  and  promote  the  purpose  of  its 
-enactment. 

24  Am.  &  Eng.  Enc.  Law,  pp.  637,  547; 
Morgan  v.  Bailey,  59  Ga.  683. 

Messrs.  Shepherd  Sb  Shepherd  also  for 
appellant. 
«d  L.  R.  A. 


Messrs.  E.  K.  Bryan  and  Oonnor  St 
Connor,  for  appellees: 

At  this  time  the  wife  has  no  right  in  the 
land,  but  only  a  contingent  right. 

Gatetcood  v.  Tomlinson,  113  N.  C  312, 
18  S.  E.  318. 

Even  though  she  had  an  interest  in  the 
land  at  this  time,  this  would  not  be  a  point 
which  the  defendant  could  raise,  but  the 
point,  if  any,  would  be  for  tiie  plaintiffs  in 
this  case. 

Farthing  v.  Rochelle,  131  N.  C.  563,  43 
S.  E.  1;  Fortune  v.  Waikins,  94  N.  C. 
304. 

By  legislative  enactment  in  this  state  a 
party  is  given  the  right  to  make  a  deed 
for  his  real  estate  without  the  signature  of 
his  wife,  and  the  deed  conveys  the  entire 
land,  subject  to  the  right  of  dower  of  the 
wife,  in  the  event  she  survives  her  hus- 
band. 

Code,  §  2106;  Mayho  v.  Gotton,  69  N.  C. 
289;  Hughes  v.  Hodges,  102  N.  C.  236,  9 
S.  E.  437;  Fleming  v.  Graham,  110  N.  C. 
374,  14  S.  E.  922;  Scott  v.  Lane,  109  N.  C. 
154,  13  S.  E.  772. 

The  answer  of  the  defendant  in  this  case 
is  in  the  nature  of  a  cross  bill  in  equity 
under  the  old  practice,  and  is,  in  effect, 
asking  for  a  decree  annulling  the  contract. 
So  that,  in  order  to  allow  proof,  the  answer 
must  allege  facts,  not  conclusions  of  law, 
.\nd  the  facts  must  be  pleaded. 

Willis  V.  Branch,  94  N.  C.  142 ;  Harris  v. 
Balfour  Quarry  Go.  131  N.  C.  553,  42  S.  E. 
973;  Lewis  v.  Clyde  S.  S.  Go.  132  N.  C.  904, 

44  S.  E.  666;  McQueen  v.  People's  Nat. 
Bank,  HI  N.  C.  609,  16  S.  E.  270;  Walker 
V.  Scott,  106  N.  C.  56,  11  S.  E.  364;  Sutton 
V.  Walters,  118  N.  C.  495,  24  S.  E.  357. 

If  it  is  the  defendant's  land,  and  no  home 
stead  has  been  allotted,  and  he  is  solvent, 
with  no  judgments  against  him,  he  can  con- 
vey it  subject  to  the  inchoate  right  of  dower 
of  his  wife,  without  the  wife  joining  in  the 
deed  for  the  purpose,  alone,  of  assent. 

Oatewood  v.  Tomlinson,  113  N.  C.  312,  18 
S.  E.  318;  Scott  v.  Lane,  109  N.  C.  164,  13 
S.  E.  772. 

The  contract  was  good  at  common  law. 

Drury  v.  Defontuine,  1  Taunt.  131;  Clark, 
Contr.  p.  393;  Benjamin,  Sales,  9  662; 
Melvin  v.  Efisley,  52  N.  C.  (7  Jones,  L.) 
356;  White  v.  Morris,  107  N.  C.  92,  12  S. 
E.  80;  State  \.  Ricketts,  74  N.  C.  192;  Dor- 
ough  V.  Equitable  Mortg.  Go.  118  Ga.  178, 

45  S.  E.  22. 

The  policy  of  the  law  in  this  state  is 
contained  in  the  statute  and  the  Constitu- 
tion. 

Swann  v.  Swann,  21  Fed.  299. 

If  a  contract  is  valid,  it  is  valid  whethef 
executed  or  executory. 
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A  promise  for  a  promise  is  a  valuable  con- 
sideration. 

Hotoe  V,  O'Mally,  6  N.  C.  (1  Murph.)  287, 
3  Am.  Dec.  693;  9  Cyc.  Law  &  Proc.  p.  323; 
Worthy  v.  Brady,  91  N.  C.  265;  Puffer  v. 
Lucas,  101  N.  C.  281,  7  S.  E.  734;  Wilson 
V.  Lineherger,  92  N.  C.  647;  Forney  v. 
8hipp,  49  N.  C.  (4  Jones,  L.)  527;  White- 
head V.  Potter,  2Q  N.  C.  (4  Ired.  L.)  267; 
Uurlburt  v.  Simpson,  25  N.  C.  (3  Ired.  L.) 
233;  Abrams  v.  Suitels,  44  N.  C.  (Busbee, 
L.)  99;  Clark,  Contr.  pp.  149,  165. 

When  a  contract  is  once  made,  neither 
party  to  it  can  be  relieved  of  its  obligations 
without  the  consent  of  the  other  party. 

Rywn  V.  United  States,  136  U.  S.  68,  34 
L.  ed.  447,  10  Sup.  Ct.  Rep.  913;  Blanton 
V.  Kentucky  Distilleries  d  Warehouse  Co. 
120  Fed.  318;  Paddock  v.  Davenport,  107 
N.  C.  710,  12  S.  E.  464;  Central  Coal  &  C. 
Co.  V.  George  S.  Good  d  Co.  57  C.  C.  A. 
161,  120  Fed.  793. 

The  legislature  could  not  pass  a  law  that 
would  prohibit  a  contract  made  as  this  one 
was. 

Melvin  v.  Easley,  52  N.  C.  (7  Jones,  L.) 
356;  White  v.  Morris,  107  N.  C.  92,  12  S. 
E.  80. 

In  the  case  of  a  breach  of  contract  of 
sale,  the  injured  party  is  entitled,  at  his 
election,  to  a  bill  for  specific  performance, 
and  is  not  bound  to  bring  an  action  at  law 
for  damages. 

Bryson  v.  Peak,  43  N.  C.  (8  Ired.  Eq.) 
310;  Kitchen  v.  Herring,  42  N.  C.  (7  Ired. 
Eq.)  190;  Paddock  v.  Davenport,  107  N. 
C.  710,  12  S.  E.  464;  22  Am.  &  Eng.  Enc. 
Law,  p.  941 ;  Welhorn  v.  Sechrist,  88  N.  C. 
287;  Springs  v.  Sanders,  62  N.  C.  (Phill. 
Eq.)  67;  Young  v.  Griffith,  84  N.  C.  715. 

It  is  as  much  a  matter  of  course,  in  a 
court  of  equity,  to  decree  specific  perform- 
ance, as  it  is  for  a  court  of  law  to  give  dam- 
ages for  a  breach. 

2  Minor,  Inst.  p.  867;  Story,  Eq.  Jur.  § 
751 ;  Bispham,  Eq.  §  364 ;  Pom.  Eq.  Jur.  § 
1402;  Hargrove  v.  Adcock,  HI  N.  C.  106, 
16  S.  E.  16;  Stamper  v.  Stamper,  121  N. 
C.  251,  28  S.  E.  20;  Whitted  v.  Fuquay,  127 
N.  C.  68,  37  S.  E.  141 ;  Hennessy  v.  Wool- 
worth,  128  U.  S.  438,  32  L.  ed.  500,  9  Sup. 
Ct.  Rep.   109. 

That  the  plaintiffs  did  not  agree  to  pay 
as  much  as  the  land  is  worth  does  not  re- 
lieve the  defendant  from  the. contract. 

Stamper  v.  Stamper,  121  N.  C.  251,  28  S. 
E.  20;  Whitted  v.  Fuquay,  127  N.  C.  68, 
37  S.  E.  141;  Moore  v.  Reed,  37  N.  C.  (2 
Ired.  Eq.)  580. 

Olark,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

On  Sunday,  September  14,  1902,  the  de- 
fendant, who  then  was  and  still  is  the  own- 
Co  L.  R.  A. 


er  in  fee  and  possession  of  the  land  de- 
scribed in  the  complaint,  contracted  in  writ- 
ing dated  September  13,  1902,  with  plaintiff 
Rodman  to  sell  him  said  land,  possession* 
to  be  given  the  Ist  of  January,  1903,  and 
deed  to  be  delivered  the  1st  of  April,  1003, 
at  which  time  the  purchase  money  was  to 
be  paid.  In  December,  1902,  defendant  in- 
formed Rodman  that  he  would  not  deliver 
possession,  nor  accept  the  purchase  money, 
ind  repudiated  the  contract.  Nevertheless 
Rodmm  did  tender  the  $4,200,  the  agreed 
price,  in  money,  on  1st  of  April,  1903,  or  as 
soon  thereafter  as  defendant  could  be  found, 
and  demanded  the  deed,  but  defendant  re- 
fused to  accept  the  money  or  deliver  tlie 
deed.  The  contract  is  admitted  in  the  an- 
swer, and  judgment  for  specific  performance 
was  rendered  upon  the  pleadings,  and  de- 
fendant appealed. 

The  first  assignment  of  error  is:  "Be- 
cause it  appears  from  the  answer  that  de- 
fendant was  at  the  time  of  signing  said  al- 
leged contract  to  convey  a  married  man, 
and  his  wife  is  still  living,  and  entitled  to 
dower  and  homestead  right  in  said  land, 
and  the  judgment  does  not  sufficiently  guard 
and  protect  such  right."  The  wife  has  ait 
incho^ite  right  of  dower,  but  she  has  no  pres- 
ent right  to  the  property,  nor  to  its  pos- 
session, nor  any  dominion  over  it.  She  has- 
only  a  right  therein  contingent  upon  sur- 
viving her  husband,  which  may  not  happen. 
Gatevoood  v.  Tomlinson,  113  N.  C.  312.  18 
S.  E.  318.  The  Code,  §  2103,  expressly  pro- 
vides that  upon  the  death  of  the  husband 
the  widow  shall  be  entitled  to  dower.  Be- 
sides, this  is  an  objection  which  the  plain- 
tiff alone  could  make.  The  wife  is  not  a 
party  to  this  action,  and  the  decree  in  no 
wise  affects  her  contingent  interest.  Hav- 
ing taken  the  contract  without  the  wife's 
signature,  the  plaintiff  could  not  obtain  a 
decree  compelling  her  to  join  in  the  deed. 
Farthing  v.  Kochelle,  131  N.  C.  6G3,  43  S. 
E.  1;  Fortune  v.  Watkins,  94  N.  C.  304. 
The  Code,  §  2106,  recognizes  the  right  of 
the  husband  to  alien  without  the  joinder 
of  the  wife,  the  conveyance  having  no  effect 
upon  the  wife's  contingent  right  of  dower. 
Fleming  v.  Graham,  110  N.  C.  374,  14  S. 
E.  922 ;  Scott  v.  Lane,  109  N.  G.  154,  13  S. 
E.  772;  Hughes  v.  Hodges,  102  N.  C.  236, 
0  S.  E.  437 ;  Mayho  v.  Cotton,  69  N.  C.  289. 
As  to  the  homestead  right,  it  was  not  nec- 
essary for  the  w^ife  to  join  in  the  contract,, 
because  the  answer  admits  that  no  home- 
stead had  been  allotted  in  this  land.  Mayho 
V.  Cotton,  69  N.  C.  289,  approved  in  Joy- 
ner  v.  Sugg,  132  N.  C,  at  page  589,  44  S. 
E.  122.  Besides,  the  answer  further  admits 
the  solvency  of  the  defendant,  that  there  is 
no  judgment  docketed  against  him,  and  that 
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he  owns  other  lands  more  than  sufficient  in 
value  for  the  allotment  of  the  homestead. 
Hughes  v.  HodgeSy  102  N.  C.  238,  9  S.  E. 
437.  Tlie  conveyance  or  contract  is  valid, 
subject  to  the  contingent  right  of  dower. 
Oatewood  v.  Tomlinaon,  113  N.  C.  312,  18 
8.  E.  318,  and  Scott  v.  Lane,  109  N.  C.  154, 
13  S.  E.  772.  The  wife  is  not  a  party  to 
this  action,  and  not  estopped  by  the  judg- 
ment if  the  above  admissions  should  prove 
imtrue.  The  wife  not  being  a  party,  the 
exception  that  her  "rights  are  not  protect- 
ed by  the  decree"  has  no  place  here. 

The  second  assignment  of  error  is:  ''Be- 
cause the  contract  to  convey  was  entered 
into  and  signed  upon  Sunday,  and,  no  con- 
sideration being  passed,  and  the  defendant 
having  repudiated  the  contract  the  week 
following,  said  contract  is  not  enforceable, 
and  the  judgment  should  have  declared  said 
contract  to  be  void."  The  promise  to  pay 
$4,200  purchase  money  was  a  sufficient  con- 
sideration. Puffer  V.  LuccLSf  101  N.  C,  at 
page  284,  7  S.  E.  734 ;  Worthy  v.  Brady,  91 
N.  C.  265,  108  N.  C.  440,  12  S.  E.  1034; 
Clark.  Contr.  pp.  149,  189;  9  Cyc.  Law  & 
Proc.  323.  The  contract  haxing  been  accept- 
ed by  plaintiff,  the  attempted  repudia- 
tion thereof  by  the  defendant  without  the 
consent  of  the  plaintiff  has  no  effect.  Pad- 
dock v.  Davenport,  107  N.  C.  710,  12  S.  E. 
464;  Ryan  v.  United  States,  136  U.  S.  68, 
34  L.  ed.  447,  10  Sup.  Ct.  Rep.  913.  So 
this  exception  hinges  upon  the  question 
whether  the  contract  is  invalid  because  en- 
tered into  and  signed  on  Sunday.  This 
point  has  been  settled  in  this  state  by  re- 
peated decisions.  A  contract  entered  into 
on  Sunday  is  not  invalid  at  common  law. 
Clark,  Contr.  p.  393 ;  Drury  v.  Defontaine,  1 
Taunt.  131  (in  which  it  was  held  that  a 
vendor  could  recover  the  price  of  a  horse 
sold  on  Sunday)  ;  Benjamin,  Sales,  §  552. 
Our  statute — Code,  9  3782 — is  copied  almost 
verbatim  from  the  first  part  of  the  statute 
29  Car.  II.  chap.  7  (1678).  The  other  part 
forbidding  service  of  process  on  Sunday  is 
omitted  from  our  statute,  which  merely  pro- 
vides that  "on  the  Lord's  Day,  commonly 
called  Sunday,  no  tradesman,  artificer, 
planter,  laborer,  or  other  person  shall 
.  .  .  do  or  exercise  any  labor,  business, 
or  work  of  his  ordinary  calling  .  .  .  up- 
on pain  that  every  person  so  offending 
.  .  ,  shall  forfeit  and  pay  $1.00.  This 
part  was  construed  by  Lord  Mansfield  in 
Drury  v.  Defontaine,  1  Taunt.  131,  not  to 
in\alidate  a  sale  of  a  horse  on  Sunday, 
where  the  sale  was  not  a  part  of  the  ven- 
dor's ordinary  calling.  This  statute  is  the 
foundation  of  nearly  all  the  Sunday  legis- 
lation in  this  country.  It  is  not  alleged 
in  the  answer  that  this  contract  was  made 
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and  entered  into  by  either  the  plaintiff  Rod- 
man or  the  defendant,  Robinson,  in  pursu- 
ance by  either  of  his  ordinary  calling.  In 
Melvin  v.  Easley,  62  N.  C.  (7  Jones,  L.) 
356,  the  court  said:  "The  statute  in  its 
operation  is  confined  to  manual,  visible,  or 
noisy  labor,  such  as  is  calculated  to  dis- 
turb other  people;  for  example,  keeping  an 
open  shop  or  working  at  a  blacksmith's  an- 
\il.  .  .  .  The  legislature  has  power  to 
prohibit  labor  of  this  kind  on  Sunday  on 
the  ground  of  public  decency.  .  .  .  But 
when  it  goes  further,  and  .  .  .  prohib- 
its labor  which  is  done  in  private,  .  .  . 
the  power  is  exceeded,  and  the  statute  is 
void."  In  that  case  it  was  held  that  sell- 
ing a  horse  on  Sunday  was  not  forbidden  by 
the  statute,  as  dealing  in  horses  was  not 
Melvin's  "ordinary  calling."  Again,  it  is 
said  in  State  v.  Ricketts,  74  N.  C.  192:  "In 
this  state  in  general  every  act  may  lawfully 
be  done  on  Sunday  which  may  lawfully  be 
done  on  any  other  day,  unless  there  be 
some  act  of  the  legislature  forbidding  it  to 
be  done  on  that  day."  This  has  been  cited 
and  approved  in  White  v.  Morris,  107  N.  C, 
at  page  99,  12  S.  E.  80  (in  which  Davis,  J., 
calls  attention  to  the  fact  that  prior  to  the 
Code  civil  process  could  not  legally  be 
served  on  Sunday,  but  now  the  restriction 
applies  only  to  forbid  arrests  in  civil  ac- 
tions on  that  day),  approved,  also,  in  State 
V.  Penley,  107  N.  C.  810,  12  S.  E.  465;  Ashe, 
J.,  in  State  v.  McQimsey,  80  N.  C.  377,  30 
Am.  Rep.  90,  and  State  v.  Howard,  82  N. 
C,  at  page  626;  Merrimon,  Ch.  J.,  in  State 
V.  Moore,  104  N.  C.  749,  10  S.  E.  183  ; 
Taylor  v.  Ervin,  119  N.  C.  276,  25  S.  E. 
876, — all  these  last  holding  that  it  was  not 
illegal  to  hold  court  on  Sunday  if  the  judge 
deemed  it  necessary,  though,  out  of  consid- 
erations of  propriety,  it  ought  not  to  be 
done  unless  necessarj'.  In  State  v.  Brooks- 
hank,  28  N.  C.  (6  Ired.  L.)  73,  Ruffin,  Ch. 
J.,  held  that  it  was  not  indictable  to  sell 
goods  in  open  shop  on  Sunday,  and  in 
State  V.  Williams,  26  N.  C.  (4  Ired.  L.)  400, 
the  court,  through  the  same  judge,  held  it 
not  indictable  to  work  on  Sunday,  it  not 
being  indictable  either  at  common  law  (cit- 
ing Rew  V.  Brother  ton,  1  Strange,  702 ;  Rex 
V.  Cox,  2  Burr.  785)  or  by  our  statute,  add- 
ing ( p.  400 ) :  "It  is  dear,  for  example, 
that  the  making  of  bargains  on  Sunday 
was  not  a  Crime  against  the  state,  for  con- 
tracts made  on  that  day  are  binding.  It 
has  often  been  so  ruled  in  this  state,  and 
after  elaborate  argument  and  time  to  ad- 
vise." Covington  v.  Threadgill,  88  N.  C. 
189,  is  obiter  merely,  and  Waters  v.  Rich- 
mond d  D.  R.  Co,  108  N.  C.  349,  12  S.  E. 
950,  is  a  construction  of  §  1632,  S.  C.  Gen. 
Stat.  1882,  which  is  a  part  of  the  statute 
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29  Car.  II.,  which  has  been  omitted  in  our 
statute. 

Ck>unsel  for  defendant  contend  that  Chris- 
tianity is  a  part  of  the  law  of  the  land,  and 
hence,  independent  of  any  statute,  the  con- 
tract is  invalid.  If  the  observance  of  Sun- 
day were  commanded  by  statute  as  an  act 
of  religion  or  worship,  such  statute  would 
be  absolutely  forbidden.  The  founder  of  the 
Christian  religion  said  that  His  ^'Kingdom 
was  not  of  this  world,"  and  under  our  Con- 
stitutions, both  state  and  Federal,  no  act 
can  be  required  or  forbidden  by  statute  be- 
cause such  act  may  be  in  accordance  with 
or  against  the  religious  views  of  anyone. 
The  Ist  Amendment  to  the  Federal  Consti- 
tution provides:  "Congress  shall  make  no 
law  respecting  an  establishment  of  religion, 
or  prohibiting  the  free  exercise  thereof;" 
and  the  Constitution  of  this  state  (art.  1, 
§  26)  reads:  "All  men  have  a  natural  and 
inalienable  right  to  worship  Almighty  Grod 
according  to*  the  dictates  of  their  own  con- 
sciences, and  no  human  authority  should 
in  any  case  whatever  control  or  interfere 
with  the  rights  of  conscience."  If,  there- 
fore, the  cessation  of  labor,  or  the  prohibi- 
tion or  performance  of  any  act,  were  pro- 
vided by  statute  for  religious  reasons,  the 
statute  could  not  be  maintained.  The  Sev- 
enth Day  Baptists,  and  some  others,  as  well 
as  the  Hebrews,  keep  Saturday,  and  the 
Mahommedans  observe  Friday.  To  compel 
them  or  anyone  else  to  observe  Sunday  for 
religious  reasons  would  be  contrary  to  our 
fundamental  law.  The  only  ground  upon 
which  "Sunday  laws"  can  be  sustained  is 
that,  in  pursuance  of  the  police  power,  the 
state  can  and  ought  to  require  a  cessation 
of  labor  upon  specified  days  to  protect  the 
masses  from  being  worn  out  by  incessant 
and  unremitting  toil.  Ef  such  days  happen 
to  be  those  upon  which  the  larger  part  of 
the  people  observe  a  cessation  of  toil  for 
religious  reasons,  it  is  not  an  objection,  but 
a  convenience.  Yet  such  statute  cannot  be 
construed  beyond  its  terms  so  as  to  make 
the  signing  of  a  contract  on  Sunday  invalid 
when  the  words  prohibit  only  "labor,  busi- 
ness, or  work  of  one's  ordinary  calling." 
It  is  incorrect  to  say  that  Christianity  is  a 
part  of  the  common  *law  of  the  land,  how- 
ever it  may  be  in  England,  where  there  is 
union  of  church  and  state,  which  is  for- 
bidden here.  The  beautiful  and  divine  pre- 
cepts of  the  Nazarene  do  influence  the  con- 
duct of  our  people  and  individuals,  and  are 
felt  in  legislation  and  in  every  department 
of  activity.  They  profoundly  impress  and 
shape  our  civilization.  But  it  is  by  this 
influence  that  it  acts,  and  not  because  it  is 
a  part  of  the  organic  law,  which  expressly 
denies  religion  any  place  in  the  supervision 
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or  control  of  secular  affairs.  As  a  cotem- 
porary  construction  of  the  Federal  Consti- 
tution, it  may  be  well  to  recall  that  one  of 
the  first  treaties  of  peace  made  by  the  Unit- 
ed States — that  with  Tripoli — which  wa» 
sent  to  the  Senate  with  the  signature  of 
George  Washington,  who  had  been  president 
of  the  convention  which  adopted  the  United 
States  Constitution,  began  with  these- 
words:  "As  the  government  of  the  United 
States  is  not  in  any  sense  founded  on  the 
Christian  religion."  This  treaty  was  rati- 
fied by  the  Senate.  If  it  was  presumption 
in  Uzza  to  put  forth  his  hand  to  stay  the 
tottering  ark  of  God  at  the  threshing  floor 
of  Chidon,  it  is  equally  forbidden  under  our 
severance  of  church  and  state  for  the  civil 
power  to  enforce  cessation  of  work  upon  the 
Lord's  Day  in  maintenance  of  any  religioua 
views  in  regard  to  its  proper  observance. 
That  must  be  left  to  the  consciences  of  men 
as  they  are  severally  influenced  by  their  re- 
ligious instruction.  Churches  differ  widely, 
as  is  well  known,  on  this  subject;  the  views 
of  Roman  Catholics  and  Presbyterians,  for 
instance,  being  divergent,  and  the  views  of 
other  churches  difl'ering  from  both.  Even 
if  Christianity  could  be  deemed  the  basis  of 
our  government,  its  own  organic  law  must 
be  found  in  the  New  Testament,  and  there 
we  shall  look  in  vain  for  any  requirement 
to  observe  Sunday,  or,  indeed,  any  day.  The 
Master's  references  to  the  Sabbath  were  not 
in  support,  but  in  derogation,  of  the  ex- 
treme observance  of  the  Mosaic  day  of  rest 
indulged  in  by  the  Pharisees.  The  Old  Tes- 
tament commanded  the  observance  of  the 
Sabbath,  but  that  was  an  injunction  laid 
upon  the  Hebrews,  and  it  designated  Sat- 
urday, not  Sunday,  as  the  day  of  rest,  pre- 
scribing a  thoroughness  of  obstention  from 
labor  which  few  observe,  even  of  the  peo- 
ple to  whom  the  command  was  given.  Sun- 
day was  adopted  by  Christians  in  lieu  of 
Saturday  long  years  after  Christ,  in  com- 
memoration of  the  Resurrection.  The  first 
'^Sunday  law"  was  enacted  in  the  year  321 
after  Christ,  soon  after  the  Emperor  Con- 
stant ine  had  abjured  paganism,  and  ap- 
parently for  a  different  reason  than  the 
Christian  observance  of  the  day.  It  is  aa 
follows:  "Let  all  judges  and  city  people, 
and  all  tradesmen,  rest  upon  the  venerable 
day  of  the  Sun.  But  let  those  dwelling  in 
the  country  freely  and  with  full  liberty  at- 
tend to  the  culture  of  their  fields,  since  it 
frequently  happens  that  no  other  day  is 
so  fit  for  the  sowing  of  grain  or  the  plant- 
ing of  vines;  hence  the  favorable  time 
should  not  be  allowed  to  pass,  lest  the  pro- 
visions of  Heaven  be  lost."  Code  Just.  lib. 
3,  title  12,  1,  3.  Evidently  Constantine  was 
still  something  of  a  heathen.     As  late  a» 
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the  year  409  two  rescripts  of  the  Emperors 
Honorius  and  Theodosius  indicate  that 
Christians  then  still  generally  observed  the 
Sabbath  (Saturday,  not  Sunday).  The  cu- 
rious may  find  these  set  out  in  full  in  Code 
Just.  lib.  1,  tit.  9,  1,  13.  Not  till  near  the 
end  of  the  ninth  century  was  Sunday  sub- 
stituted by  law  for  Saturday  as  the  day  of 
rest  by  a  decree  of  the  Emperor  Leo  (Leo, 
Cons.  54).  The  subsequent  development  of 
Sunday  laws  will  be  found  in  Lewis's  "Sun- 
day Legislation."  This  legislation  has  dif- 
fered in  different  Christian  countries,  and 
still  differs,  and  the  divergence  is  very  great, 
even  in  the  legislation  of  the  states  of  this 
Union.  The  Saxon  laws,  under  Ine  (about 
A.  D.  700),  forbade  working  on  Sunday,  but 
under  Alfred  (a.  d.  900)  and  Athelstane 
(A.  D.  924)  the  prohibition  was  merely 
against  marketing  on  Sunday,  and  there 
seems  to  have  been  no  statute  against  work- 
ing on  Sunday  (whatever  the  church  may 
have  enjoined)  \mtil  the  above-cited  stat- 
ute, 29  Car.  IL,  chap.  7  (1678),  the  first 
part  of  which  is  almost  verbatim  our  stat- 
ute (Code,  §  3782).  See  4  Bl.  Com.  63. 
Indeed,  it  appears  from  the  records  of  Mer- 
ton  College,  Oxford,  that  at  its  manor  of 
Ibstone,  in  the  latter  part  of  the  thirteenth 
century,  contracts  with  laborers  provided 
for  cessation  from  work  on  Saturdays  and 
holidays;  but  it  was  stipulated  that  work 
should  be  done  in  regular  course  on  Sun- 
day. Thorold  Rogers,  "Work  and  Wages," 
chap.  1.  Indeed,  it  seems  that  this  was 
usual  in  England  till  the  time  of  the  com- 
monwealth and  the  rise  of  the  Puritans  to 
power;  but  the  change  was  not  enacted  in- 
to law  till  the  above-cited  statute  of  Charles 
II.  in  1678.  The  first  Sunday  law  in  this 
country  was  enacted  in  Virginia  in  1617 
(three  years  before  the  landing  at  Ply- 
mouth), and  punished  a  failure  to  attend 
church  on  Sunday,  with  a  fine  payable  in 
tobacco.  This  was  re-enacted  in  1623.  Hen- 
ning's  Statutes  at  Large,  Va.  1619-1660,  vol. 

1,  p.  123.  Plymouth  Colony  (Records,  vol. 
11,  p.  214)  made  it  punishable  by  impris- 
onment in  the  stocks  to  go  to  sleep  in 
church;  and  on  June  10,  1660,  the  same 
colony  made  it  punishable  by  whipping  to 
do  "any  servile  work  or  any  such  like  abuse" 
on  the  Lord's  Day.  "So  any  sin  committed 
with  an  high  hand,  as  the  gathering  of 
sticks  on  the  Sabbath  day,  may  be  punished 
with  death,  when  a  lesser  punishment  might 
serve  for  gathering  sticks  privily  and  in 
need."    Records  of  Massachusetts  Bay,  vol. 

2,  p.  93.  Publicity  did  not  then  have  the 
virtue  attributed  to  it  as  now,  but  the  re- 
verse. Hutchinson's  History  of  Massachu- 
setts, vol.  1,  p.  390,  says:  "Divers  other  of- 
fenses were  made  capital,  viz.,  profaning  the 
Lord's  Day  in  a  careless  or  scornful  neg- 
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lect  or  contempt  thereof  (Numbers  15,  30- 
36)."  The  New  Haven  Colony  Records, 
1653-1655,  p.  605,  contain  a  similar  pro- 
vision that  profaning  the  Lord's  Day  by 
"sinful  servile  work  or  unlawful  sport,  rec- 
reation, or  otherwise,  whether  wilfully  or 
in  a  careless  neglect,  shall  be  duly  punished 
by  fine,  imprisonment,  or  corporally,  accord- 
ing to  the  nature  and  measure  of  such  sin 
and  offense;"  providing  further  that,  if  "the 
sin  was  proudly,  presumptuously,  and  with 
a  high  hand  committed,"  such  person  "shall 
be  put  to  death."  On  May  19,  1668,  after 
the  union  of  New  Haven  and  Connecticut 
in  one  colony,  unnecessary  travel  or  playing 
on  Sunday,  or  keeping  out  of  the  meeting 
house,  was  made  punishable  by  imprison* 
ment  in  the  stocks;  adding:  "The  con- 
stables in  the  several  plantations  are  here- 
by required  to  make  search  for  all  offenders 
against  this  law,  and  make  return  thereof." 
Colonial  Records  of  Connecticut,  1665-1667, 
p.  88.  Similar  laws,  but  of  less  severity, 
were  enacted  in  some  other  provinces.  While 
the  statutes  of  the  several  states  still  differ 
on  the  subject  of  Sunday  legislation,  all  of 
these  enactments  are  now  based  upon  the 
police  power,  that  some  rest  may  be  guaran- 
teed to  the  workers,  and  to  avoid  offense 
by  the  noise  and  tumult  of  traffic  and  labor 
to  the  great  majority  who  desire  a  day  of 
quiet  and  peace  for  their  devotional  serv- 
ices. Bishop  on  Contracts,  §  536,  says: 
"It  is  abundantly  settled  that  a  Sunday 
contract  is  good  when  it  does  not  come  in 
conflict  with  any  statute."  We  do  not  deny 
the  constitutionality  of  a  Sunday  law  based 
on  the  police  power,  which  is  well  settled. 
Judefind  v.  State,  22  L.  R.  A.  721,  and 
notes  (78  Md.  510,  28  Atl.  405).  We  hold 
that  our  statute  does  not  make  void  the 
contract  here  sued  on.  In  the  language  of 
Caldwell,  J.,  in  Stcann  v.  Sicannj  21  Fed. 
at  page  305:  "It  would  be  downright  hy- 
pocrisy for  a  court  to  affect  to  believe  that 
the  moral  sense  of  the  community  .  .  , 
would  be  shocked  by  compelling  a  man  to 
pay  a  note  given  for  an  honest  debt  because 
it  was  executed  on  the  Lord's  Day."  And 
the  same  is  true  of  the  enforcement  of  any 
contract  which  is  not  forbidden  by  statute 
to  be  made  on  Sunday. 

Among  the  authorities  elsewhere  which 
hold  in  accordance  with  our  decisions  that 
a  note  on  contract  made  on  Sunday  is  valid 
are  Barrett  v.  Aplington,  Fed.  Cas.  No. 
1,046;  Jlfore  v.  Clymer,  12  Mo.  App.  11; 
Olover  V.  Cheatham,  19  Mo.  App.  656; 
Sanders  v.  Johnson,  29  Ga.  526 ;  Dorough  v. 
Equitable  Morig.  Co.  118  Ga.  178.  45  S.  E. 
22 ;  Ray  v.  Catleit,  12  B.  Mon.  532 ;  Hazard 
V.  Day,  14  Allen,  487,  92  Am.  Dec.  790; 
Geer  v.  Putnam,  10  Mass.  312 ;  Kaufman  v. 
Hamm,    30   Mo.    388    (which   held   valid   a 
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promissory  note  made  on  Sunday)  ;  Foster 
V.  Wooten,  67  'Miss.  640,  7  So.  501 ;  Horaoek 
V.  Keebl€r,.5  Neb.  356;  Fitzgerald  v.  An- 
dretca,  15  Neb.  62,  17  N.  W.  370;  Stcisher  v. 
Willianu,  Wright  (Ohio)  754  ;  Bloom  v. 
Jtichard8,  2  Ohio  St.  387;  Hellams  v.  After- 
cromhie,  15  S.  C.  110,  40  Am.  Rep.  684 
(which  holds  a  mortgage  executed  on  Sun- 
day to  be  valid) ;  Mills  v.  Williams,  16  S. 
C.  693;  Lucas  v.  Larkin,  86  Tenn.  365,  3  S. 
W.  647  (privy  examination  on  Sunday  val- 
id) ;  Gibhs  d  S,  Mfg,  Co,  v.  Brucker,  111  U. 
S.  597,  28  L.  ed.  634,  4  Sup.  a.  Rep.  672; 
Allen  v.  Gardiner,  7  R.  I.  22;  Moore  v. 
Murdock,  26  Cal.  614;  Johnson  v.  Brown, 
13  Kan.  520;  Birks  v.  French,  21  Kan.  238; 
Boynton  v.  Page,  13  Wend.  426;  Miller  v. 
leoefiA^er,  4  £.  D.  Smith,  234;  Batsford  v. 
Every,  44  Barb.  618;  Merritt  v.  £7aWe,  29 
N.  Y.  115,  86  Am.  Dec.  292;  Eberle  v.  Mehr- 
bach,  55  N.  Y.  662;  Amw  v.  Kyle,  2  Yerg. 
31,  24  Am.  Dec.  463;  Behan  v.  Ohio,  75 
Tex.  87,  12  S.  W.  996;  Schneider  v.  Sansom, 
62  Tex.  201,  60  Am.  Rep.  521 ;  Richmond  v. 
Moore,  107  111.  42{«,  47  Am.  Rep.  445 ;  Main 
V.  Johnson,  7  Wash.  321,  36  Pac.  67 ;  Raines 
V.  Watson,  2  W.  Va.  371  ;  Clark,  Contr. 
395;  and  there  are  others  to  same  purport. 
There  are  decisions  to  the  contrary,  but 
they  will  be  found  almost  entirely  in  states 
where  the  statute,  unlike  ours,  is  not  re- 
stricted to  'Mabor,  business,  or  work  done 
in  one's  ordinary  calling,"  but  is  extended 
in  its  terms  so  as  to  embrace  the  prohibi- 
tion of  contracts  of  all  kinds  on  Sunday. 
In  such  cases,  as  is  said  in  Swann  v.  Swann, 
21  Fed.  299:  ''Contracts  made  on  the  Lord's 
Day  are  not  void  on  religious  or  moral 
grounds,  but  upon  the  familiar  and  estab- 
lished doctrine  that  when  a  statute  inflicts 
a  penalty  for  doing  an  act — ^no  matter  what 
that  act  may  be — a  court  of  justice  will  not 
enforce  a  contract  made  in  violation  of  such 
statute."  The  execution  of  a  will  on  Sun- 
day seems  to  be  held  valid  everywhere.  The 
Pennsylvania  court  in  1850  was  evenly  di- 
vided on  the  question  whether  a  marriage 
contract  executed  on  Sunday  was  such 
worldly  employment  or  business  as  was  for- 
bidden on  that  day  {Re  Oangtcere,  14  Pa. 
417,  63  Am.  Dec.  664) ;  but  better  advised 
later,  in  1882  they  held  that  a  contract  of 
marriage  entered  into  on  Sunday  was  valid 
(Markley  v.  Kessering,  2  Pennyp.  187). 

To  sum  up  the  whole  matter,  the  validity, 
in  the  courts,  of  any  act  done  on  Sunday, 
depends,  not  upon  religious  views,  but  upon 
the  statute  of  each  particular  state,  and 
our  statute  only  forbidding  "labor,  work,  or 
business  of  one's  ordinary  calling"  does  not 
invalidate  a  contract,  as  here,  which  was 
not  an  act  done  as  a  part  of  the  plaintiff's 
usual  business  or  calling.  Bishop,  Contr.  § 
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538,  and  cases  cited.  As  was  said  in  State 
v.  Ricketts,  74  N.  C.  192:  "What  religion 
or  morality  permit  or  forbid  to  be  done  on 
Sunday  is  not  within  our  province  to  de- 
cide." 

The  third  exception  is  that  the  agreement 
to  convey  was  void  because  without  con- 
sideration and  against  public  policy.  Both 
these  points  have  been  disposed  of.  See 
also  Dowdy  v.  White,  128  N.  C.  17,  38  8.  E. 
129,  as  to  mutual  promises  being  sufficient 
consideration,  and  on  public  policy  see  note 
at  end  of  opinion  in  Swann  v.  Swann,  21 
Fed.  308. 

The  fourth  and  last  exception  is  that  the 
decree  is  "for  specific  performance,  while 
the  plaintiff  at  most  is  entitled  only  to  dam- 
ages for  breach  of  contract."  In  Bryson  v. 
Peak,  43  N.  C.  (8  Ired.  Eq.)  310,  it  is 
held:  "In  case  of  a  breach  of  contract  of 
sale,  the  injured  party  is  entitled,  at  his 
election,  to  a  bill  for  specific  performance, 
and  is  not  bound  to  bring  an  action  at  law 
for  damages."  To  same  purport.  Springs  v. 
Safiders,  62  N.  C.  (Phill.  Eq.)  67;  Young 
V.  Grifflih,  84  N.  C.  715;  Hargrove  v.  Ad- 
cock,  111  N.  C.  166,  16  S.  E.  16;  Stamper 
V.  Stamper,  121  N.  C.  261,  28  S.  E.  20; 
Whitted  V.  Fuquay,  127  N.  C.  68,  37  S.  E. 
141;  Uennessy  v.  Woolworth,  128  U.  S. 
438,  32  L.  ed.  500,  9  Sup.  Ct.  Rep.  109. 

The  allegation  that  the  defendant  made  a 
bad  trade,  there  being  no  fraud  or  mistake 
alleged,  does  not  exempt  him  from  specific 
performance.  Stamper  v.  Stamper,  121  N. 
C.  251,  28  S.  E.  20  ;  Whitted  v.  Fuquay, 
127  N.  C.  68,  37  8.  E.  141 ;  Moore  v.  Reed, 
37  N.  C.  (2  Ired.  Eq.)  680.  If,  as  the  de- 
fendant admits,  he  is  liable  to  damages  for 
the  difference  between  the  contract  price 
and  the  value  of  the  land,  then  he  is  not 
hurt,  because  he  would  have  to  pay  the  dif- 
ference, and  there  would  be  no  reason  for  a 
refusal  to  decree  specific  performance.  There 
is  no  fraud  or  mistake  as  alleged.  The  land 
is  described  by  metes  and  bounds,  and  that 
is  sufficient.  Laws  1891,  p.  624,  chap.  466; 
Carson  v.  Ray,  52  N.  C.  609,  78  Am.  Dec. 
267;  Fortcsque  v.  Crawford,  106  N.  C.  29, 
10  S.  E.  910;  Farthing  v.  Roohelle,  131  N. 
C.  663,  43  S.  E.  1.  The  decree  should  have 
directed  the  defendant  to  make  reasonable 
effort  to  get  his  wife  to  sign  the  deed.  Swep- 
son  V.  Johnston,  84  N.  C.  449;  Welbom  v. 
Sechrist,  88  N.  C,  at  page  292,  But  that 
was  error  against  the  plaintiffs,  who  are 
not  appealing. 

No  error. 

Walker,  J.,  concurs  in  result.  Conaor, 
J.,  havincr  been  of  counsel,  did  not  sit  on 
the  hearing  of  this  case. 
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T'he  putative  father  of  a  bastard  child 
may  maintain  a  writ  of  habeas  cor- 
pnn  to  recover  posseaalon  of  It  from 
its  materDal  relatives  after  the  death  of  its 
mother,  where  there  Is  nothing:  to  show  that 
he  is  an  improper  person  to  have  custody 
of  it. 

(April  4,  1004.) 

A  PPEAL  by  petitioner  from  a  judgment  of 
^  the  Circuit  Court  for  Alcorn  County 
dismissing  his  petition  for  a  writ  of  habeas 


corpuH  to  recover  possession  of  bis  illegiti- 
mate daughter.     Reversed, 

The  child  which  was  the  subject  of  con- 
troversy in  thi3  case  was  a  girl  eleven  or 
twelve  years  old.  She  had  lived  with  her 
mother  until  the  mother  died,  and  was  then 
taken  by  her  matemaj  uncle,  the  defendant 
in  this  case. 

Further  facts  appear  in  the  opinion. 

Messrs.  I«amb  &  McKeasie,  for  appel- 
lant: 

If  the  mother  is  dead,  the  father  has  the 
right  to  the  custody  and  control  of  the 
child. 

3  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  888. 

If  under  the  law  a  father  is  entitled  to 
the  custody  of  his  child,  and  is  deprived  of 


Note. — Riyht  of  mother,  or  reputed  father,  of 
illegiiimate  child  to  its  custody  or  control. 

I.  Mother  generally  entitled  to  custody,  689. 
II.  Reputed  father's  right  to  custody  in  gen- 
eral, 690. 
III.  Rights   of  mother,  or  reputed  father,  as 
against  each  other. 

a.  Mother's  right  as  against  reputed  fa- 

ther, 690. 

b.  Reputed    father's,    right    as    against 

mother,  692. 

IV.  Rights  of  mother,  or  reputed  father,  a« 

against  other  persons. 

a.  Mother's  right  as  against  others  than 

reputed  father,  692. 

b.  Reputed    father's    right    as    against 

others  than  mother. 

1.  As  against  parish,  693. 

2.  As  against  town  or  county,  694. 
S.  As  against  strangers,  694. 

4.  As  against  relatives,  694. 

V.  Right   of    mother,    or   reputed    father,    to 

guardianship  of  child. 

a.  Moth€r*s  right  of  guardianship,  695. 

b.  Mother's  right   to   appoint   testamen- 

tary guardian,  696. 

c.  Reputed    father's   right   of   guardian- 

ship, 696. 

d.  Reputed  father's  iHght  to  appoint  tes- 

tamentary guardian,  696. 

VI.  Right    of   mother   or   reputed   father,   as 

against  guardian  of  child. 
a.  Mother's  right   as  against  guardian, 

696. 
h    Reputed    father's    right    as    against 

guardian,  696. 
VII.  Rights  of   mother,  or  reputed   father,  in 

proceedings    affecting    custody. 

a.  Notice,  696. 

b.  Consent,  696. 

c.  Right  to  appear  or  6e  heard,  697. 

This  note  does  not  Include  cases  Involving? 
the  rlffht  of  the  reputed  father  or  mother  of  an 
Illegitimate  child  to  its  earning^s  or  services. 

See  note  to  Sheers  v.  Stein,  5  L.  R.  A.  781, 
on   Custody  of  child;  common-law  rule. 

I.  Mother  generally  entitled  to  custody. 

As  a  general  rule  the  mother  of  an  lUegritimate 
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child  is  ei'titied  to  its  custody.  E9  parte  Glo- 
ver, 4  Dowl.  P.  C.  291,  1  H.  &  W.  508 ;  Alfred 
V.  McKay,  36  Ga.  440;  Petersham  v.  Dana,  12 
Mass.  429;  Frlesner  v.  Symonds,  46  N.  J.  Eq. 
521.  20  Ati.  257:  Ousset  v.  Buvrard  (N.  J.  Bq.) 
52  Atl.  1110;  People  v.  Landt,  2  Johns.  376; 
Roballna  v.  Armstrong,  16  Barb.  247 ;  Re  Less- 
Iler,  17  Abb.  Pr.  397.  note;  Burns  v.  Com.  129 
Pa.  138,  18  Atl.  756 ;  State  v.  Howard,  1  Swan. 
133. 

In  Austin  v.  BTCluney,  6  Strobh.  L.  104,  It  is 
said:  "Of  necessity,  the  mother  of  an  ille- 
gUimate  child  must  exercise  power  and  control 
over  him  whilst  of  tender  age." 

The  mother  of  a  bastard  child  is  entitled  to 
its  custody,  care,  and  government.  In  her 
center  all  the  powers  of  both  the  parents  of 
a  legitimate  child.  Young  v.  State,  53  Ind. 
536. 

So.  the  mother  of  a  minor  bastard  child  is 
entitled,  under  Ga.  Civ.  Code.  |  2509.  to  his 
custody,  and  may  exercise  paternal  power  over 
him.  and  he  cannot  enter  Into  a  valid  con- 
tract of  service  without  her  consent.  Perry  v. 
State,  113  Ga.  936.  39  S.  E.  315. 

A  mother  may,  under  Ky.  Rev.  Stat.  chap. 
64,  I  H,  bind  out  as  an  apprentice  her  infant 
illegitimate  child  under  the  supervision  of  the 
county  court,  subject  to  its  Judgment  as  to  the 
suitableness  of  the  person  to  whom  It  is  pro- 
posed to  bind  the  child.  Baker  v.  Winfrey,  15 
B.  Mon.  499. 

The  law  secures  to  the  mother  of  a  bastard  its 
care,  custody,  and  possession,  if  she  chooses  to 
keep  her  child.  People  v.  Mitchell,  44  Barb. 
245. 

In  State  v.  Howard.  1  Swan,  133.  it  Is 
said :  The  court  has  no  power  to  bind  an 
illegitimate  child  as  an  apprentice  without  the 
mother*8  consent,  while  she  provides  for  its 
maintenance  and  support. 

An  illegitimate  child  should  not  be  taken 
from  the  care  and  protection  of  its  mother  and 
bound  out  as  an  apprentice,  in  the  absence  of 
mme  necessity  therefor.  Baker  v.  Winfrey,  16 
B.  Mon.  499. 

That  the  mother  of  an  infant  illegitimate 
child  has  received  temporary  relief  from  the 
overseer  of  the  poor  does  not  authorize  the  ap- 
prenticing of  the  child  under  a  statute  pro- 
viding therefor  when  the  mother  has  been 
44 
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this  right,  how,  then,  can  he  get  relief  or 
assert  his  right,  except  as  he  has  undertaken 
to  do  in  this  cause? 

Pote's  Appeal,  106  Pa.  674,  51  Am.  Rep. 
540;  Com.  v.  Anderson^  I  Ashm.  (Pa.)  55; 
Richards  v.  Hodges,  2  Wms.  Saund.  83; 
Moritz  V.  Gamhart,  7  Watts,  302,  32  Am. 
JDec.  762;  Rex  v.  Comforth^  2  Strange, 
1162;  Rew  v.  Cornfoot,  1  Bott,  Poor  Law 
Cas.  465. 

Messrs.  Boone  A  Carlee  for  appellee. 

Wliitfield,  Cb.  J.,  delivered  the  opinion 
of  the  court: 

The  putative  father  was  entitled  to  the 
cuctody  of  his  illegitimate  daughter,  about 
eleven  or  twelve  years  old.  There  is  noth- 
ing to  show  that  he  was  an  improper  per- 


son to  have  the  custody  of  his  child.  The 
ieai*ned  court  below  seems  to  have  proceed- 
ed on  the  idea  that  a  putative  father  had 
no  legal  standing  to  maintain  a  writ  of 
habeas  corpus.  The  case  of  Moritz  v.  Oarn- 
hart,  7  Watts,  302,  32  Am.  Dec.  763,  states- 
the  true  rule.  The  court  says:  "Though  a 
bastard  be  not  looked  upon  as  a  child  for 
any  civil  purpose,  the  ties  of  nature  are  re- 
garded in  respect  to  its  maintenance.  The 
putative  father,  though  not  legally  related 
to  it,  is  so  far  considered  its  natural  guar- 
dian as  to  be  entitled  to  the  custody  of  it. 
In  Rex  v.  Comforth,  2  Strange,  1162,  the 
court  granted  an  information  for  the  ab- 
duction of  a  natural  daughter  from  the  pro- 
tection of  her  putative  father,  thinking  that 
a  bastard  is  within  4  &  5  Ph.  &  M.  chap.  8, 


chargeable   to   the   city.      People   ea   rel.   Hell- 
hronner  v.  Hoster,  14  Abb.  Pr.  N.  S.  423. 

II.  Reputed  fathtr'a  right  to  custody  in  general. 

The  power  of  the  putative  father  over  his 
illegitimate  child  was  denied  in  the  Roman  law. 
and  it  is  equally  bo  In  the  Spanish  law.  2 
Kent.  Com.  216,  note,  Citing  Acosta  v.  Robin, 
7  Mart.  N.  S.  387. 

It  Is  a  universally  recognized  principle  of 
the  common  law  that  the  father  of  a  bastard 
child  has  no  parental  power  or  authority  over 
his  illegitimate  offspring.  Tlmmins  v.  Lacy,  30 
Tex.  116. 

In  Jones  v.  Stockett.  2  Bland,  Ch.  <00,  It  Is 
stated :  The  father  has  no  right  to  the  cus- 
tody of  his  bastard  child. 

In  point  of  law,  neither  the  father  nor  the 
mother  bus  any  particular  right  to  the  cus- 
tody of  an  Illegitimate  child.  Re  White,  lU 
L.  T.  340. 

The  right  of  the  putative  father  to  the  cus* 
tody  and  services  of  his  natural  child  must 
arise  out  of  contract.  In  which  the  parties  are 
at  liberty  to  stipulate  for  themselves.  When 
the  father  assumes  and  discharges  the  duties 
of  the  parent,  corresponding  duties  arise  on 
the  part  of  the  natural  child,  and  this  H  true 
so  long  as  these  relations  exist.  But  these  re- 
lations are  merely  conventional,  and,  being  vol- 
untary, may  be  dissolved  at  pleasure.  King  v. 
Johnson,  2   Hill.   V.a.  624. 

But,  In  equity,  the  rights  of  a  putative  father 
are  always  recognized.  Re  Ullee,  64  L.  T.  N. 
8.  286. 

III.  Rights   of  mother,   or  reputed   father,   as 

against  each  other. 

a.  Mother's   right   as   against   reputed    father. 

The  right  of  the  mother  of  a  natural  child 
to  Its  custody  1b,  In  general,  superior  to  that  of 
the  reputed  father.  Dalton  v.  State.  6  Blackf. 
357:  Acosta  v.  Uobln.  7  Mart.  N.  8.  387: 
Ramsay  v.  Thompson,  71  Md.  315,  6  L.  R.  A. 
705,  18  Atl.  ol)2:  Hudson  v.  Hills,  8  N.  II.  417; 
State  V.  Stignll,  22  N.  J.  L.  286;  Bustamento 
V.  Analla,  1  N.  M.  255;  People  ex  rel.  Trainer 
V.  Cooper,  8  How.  Pr.  288:  People  em  rel.  Dav- 
enport V.  Kllng,  6  Barb.  366 ;  People  v.  I^andt. 
2  Johns.  375;  Pofe's  Appeal,  106  Pa.  574,  51 
Am.  Rep.  540;  King  v.  Johnson,  2  IIlll,  Rq 
624;  Queen  v.  Armstrong,  I  Ont.  Pr.  Rep.  6; 
O'Rourke  v.  Campbell,  13  Ont.  Rep.  503. 
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On  an  application  for  an  habeas  corpus  to 
bring  up  the  body  of  an  infant  Illegitimate  child 
In  order  to  restore  It  to  the  mother,  the  lat- 
ter was  held  entitled  to  Its  custody  in  pref- 
erence to  the  father,  though  from  his  circum- 
stances he  was  better  able  to  educate  it.  B9 
imrte  Knee,  1  Bos.  &  P.  N.  R.  148,  8  Revised 
Rep.   772. 

A  negro  child,  the  issue  of  a  customary  mar- 
riage between  slaves  Is  illegitimate  where 
his  parents,  after  becoming  free,  did  not  con- 
rinue  their  assumed  marital  relations;  and  the 
mother  Is  entitled  to  have  the  custody  and  con- 
trol of  the  child  as  against  the  putative  father. 
Allen  V.  Allen,  8  Bush,  491. 

So,  the  approval  of  the  reputed  father  is 
not  sufficient  to  authorize  the  court  to  appren- 
tice a  minor  son,  the  issue  of  an  unratlfled 
slave  marriage,  notwithstanding  the  opposition 
of  his  mother  and  her  ability  to  support  and 
maintain  him.     Tlmmins  v.  Lacy,  30  Tex.  116. 

Nor  can  the  father  of  an  illegitimate  child* 
by  legitimating  It  and  declaring  it  to  be  his 
Melr,  deprive  the  mother  of  its  custody.  Law- 
son  V.  Scott,  1  Yerg.  02. 

The  reputed  father  Is  not  entitled  to  the 
custody  of  his  Illegitimate  child  as  against  the 
mother  and  without  her  consent.  Robalina  y. 
Armstrong,   15  Barb.  247. 

The  court  Is  without  power  to  take  a  natural 
child  from  the  care  of  the  mother  and  give  It 
to  the  father.  Re  Doyle,  Clarke,  Ch.  154; 
State  v.  Howard,  1   Swan,  133. 

The  custody  of  an  Illegitimate  child  two 
years  of  uge  will  not  be  awarded  to  the  father 
as  against  the  claims  of  the  mother,  where  the 
father's  moral  character  Is  no  better  than  that 
of  the  mother,  and  the  latter  neither  neglects, 
abuses,  nor  falls  properly  to  care  for  the  in- 
fant.    Pratt  V.  NItz,  48  Iowa.  33. 

But,  If  It  appear  that  the  child  Is  abused,  the 
court  will  Interfere  In  Its  behalf  and  direct 
It  to  be  placed  elsewhere.  People  v.  I^ndt, 
2  Johns.  375.  In  this  case  the  reputed  father 
sought  to  take  the  child  from  the  custody  of  the 
mother  and  one  whom  she  had  married,  by 
whom  It  was  alleged  the  child  was  Ill-treated. 
The  court  declined  to  Interfere  on  the  ground 
that    the   allegation    was   not   sustained. 

The  mother's  right  of  custody  seems  to  be 
uniformly  upheld  when  the  child  Is  of  tender 
years.  Anonymous,  5  Jur.  1198,  3  Mann.  &  G. 
547.  4   Sett,   N.   R.  200. 

In  McGunlgai  v.  Mong,  6  Pa.  269,  the  court 
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which  punishes  the  taking  away  of  any 
maid  or  unmarried  woman  child  from  the 
possession  of  the  father,  mother,  or  person 
having  the  governance  of  it.  Between  the 
father  and  the  mother,  however,  the  latter 
seems  to  have  the  prior  claim.  Ex  parte 
Knee,  1  Bos.  &  P.  N.  R.  148,  8  Revised  Rep. 
772.  ...  In  Rex  v.  Cornfoot,  1  Bott, 
Poor  Law  Cas.  465,  it  was  held  that  a  pu- 
tative father  li^is  a  natural  right  to  the 
care  and  education  of  his  illegitimate  child; 
and  in  Neicland  v.  Osman,  1  Bott,  Poor  Law 
Cas.  466,  he  was  allowed  to  take  it  from  the 
parish  and  maintain  it.  It  may  be  safely 
said,  then,  that  the  law  recognizes  the 
rights  of  putative  paternity  for  purposes 
of  nurture  and  education."  Poie*8  Appeal, 
106   Pa.   674,   61   Am.   Rep.   640,  also  lays 


down  the  same  doctrine;  the  court  there 
saying:  "Tliat  the  putative  father  was  a 
proper  person  to  present  this  petition  can- 
not, we  think,  be  doubted.  The  putative 
father  of  an  illegitimate  child  is  entitled 
to  the  custody  of  the  child  as  against  all 
but  the  mother.  If  the  mother  be  dead,  and 
the  father  a  suitable  person,  it  shall  be 
t^ken  from  the  maternal  grandparents,  and 
delivered  to  him."  Com,  v.  Anderson,  1 
Ashm.  ( Pa. )  66.  To  the  same  effect  are  the 
English  cases,  Richards  v.  Hodges,  2  Wms. 
Saund.  83;  BurwelVs  Case,  1  Vent.  48; 
Sherman's  Case,  1  Vent.  210;  and  Newland 
v.  Osmer, — referred  to  in  Burn,  Justice  of 
Peace,  234.  In  Moritz  v.  Gamhart,  7  Watts, 
302,  32  Am.  Dec.  762,  it  was  said  that,  al- 
tho\igh  a  bastard  may  not  be  looked  upon 


said :  The  putative  fatlier  has  no  right  to 
the  custody  of  his  iilegitlmate  child  within 
the  years  of  nurture,  for  till  seven  years  of 
age  the  child  shall  stay  with  the  mother  for 
nurture. 

The  putative  father  of  an  illegitimate  child, 
who  offers  to  give  a  bond  that  he  will  main- 
tain, educate,  and  care  for  it,  is  properly  re- 
fused the  custody  of  the  child,  an  infant  three 
months  old,  requiring  the  nursing  aud  care  of 
the  mother, — especially  where  the  father  does 
not  appear  to  be  a  proper  person  to  be  intrusted 
with  the  care  of  the  child.  Dehler  v.  State,  22 
Ind.  App.  383,  53  N.  E.  850. 

An  offer  made  by  the  putative  father  to  take 
his  illegitimate  child,  twenty-two  months  old. 
and  support  it,  is  no  defense  in  an  action  on 
the  bond  given  by  him  to  indemnify  the  town 
against  the  expense  of  its  maintenance,  where 
the  mother  refuses  to  part  with  the  child. 
Hudson  v.  Hills,  8  N.  H.  417. 

The  mother  of  a  bastard  child  three  or  four 
years  old  Is  entitled  to  its  custody,  and  the  pu- 
tative father  and  his  surety,  on  a  bond  given 
for  the  maintenance  of  the  child,  cannot  exon- 
erate themselves  from  liability  by  demanding 
the  infant.  Carpenter  v.  Whitman,  15  Johns. 
208. 

In  ffe  Doyle,  Clarke,  Ch.  154,  the  court  con- 
sidered Itself  without  power  to  take  the  illegit- 
imate child  about  six  years  of  age  from  the  cus- 
tody of  lis  mother,  and  to  place  it  with  the 
reputed  father,  who  had,  for  the  most  part, 
supported  it,  and  who  desired  to  bring  up  the 
child  as  a  member  of  his  family. 

Nor  can  the  mother  of  an  illegitimate  child 
two  years  of  age  be  deprived  of  the  right  to 
its  care  and  custody  by  a  compromise  entered 
into  between  the  putative  father  and  the  su- 
perintendents of  the  poor  of  the  county,  where- 
by it  was  agreed  that,  if  the  father  should  take 
possession  of  and  support  the  child,  he  should 
be  released  from  liability  on  the  bond  given  by 
him  to*  secure  the  chlld*s  maintenance ;  and 
that.  If  the  mother  refused  to  surrender  the 
child,  he  should  likewise  be  discharged.  Peo- 
ple V.  Mitchell,  44  Barb.  245. 

One  who  applies  to  the  directors  of  the  poor 
for  the  custody  of  his  illegitimate  child,  and 
offers  to  educate  and  maintain  it,  but  is  refused 
its  custody  on  the  ground  that  the  child  is 
too  young  to  be  taken  away  from  its  mother, 
and  that  the  directors  have  no  power  to  deliver 
it,  is  not  released  from  the  obligation  of  his 
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bond,  given  to  secure  the  support  of  the  child. 
Bucks  County  v.  Dungan,  04  Pa.  402. 

In  an  action  on  a  bond  given  to  indemnify 
the  parish  against  the  expense  of  maintaining 
an  illegitimate  child,  a  plea  that  after  the  in- 
fant attained  the  age  of  seven  years  the  puta- 
tive father  offered  thenceforth  to  keep  and 
maintain  it,  and  requested  the  overseers  to 
give  it  to  him,  is  bad  without  showing  that 
the  child  was  within  the  power  and  custody 
of  the  overseers.  Sir  J.  Mansfield,  Ch.  J^ 
observed :  *'I  say  nothing  upon  the  grand 
point,  whether,  after  the  child  is  out  of  the  age 
of  nurture,  any  father  whatsoever,  be  he  who 
he  may,  can  go  to  the  mother  and  claim  tbe 
custody  of  the  child.'*  Strangeways  v.  Rob- 
inson, 4  Taunt.  498. 

And  in  an  action  of  debt  upon  a  bond  exe- 
cuted in  consideration  of  £14  to  indemnify 
the  plaintiff,  alleged  to  be  the  father  of  a 
bastard  child,  against  all  damages  and  charges 
which  he  might  be  put  to  on  account  of  such 
a  child,  a  plea  that  the  child  was  an  infant 
under  seven  years  of  age,  and  in  the  keeping  of 
the  mother,  and  that  it  was  not  In  defendants* 
power  to  take  It  from  her  and  keep  it,  so  as 
to  indemnify  plaintiff,  was  held  no  excuse.  The 
court  said :  **We  need  not  in  this  case  say 
whether  the  father  or  the  mother  hath  a  right 
to  have  the  child  wfarlle  under  seven  years  of 
age,  because  the  defendants  have  bound  them- 
selves to  keep  the  plaintiffs  harmless  against 
all  the  world.**    Hulland  v.  Malken.  2  Wlls.  126. 

The  courts  will  not  permit  the  reputed  father 
to  obtain  possession  of  his  natural  child  by 
force  or  fraud. 

If  the  putative  father  of  a  bastard  daughter 
three  years  of  age  obtains  possession  of  the 
child  by  fraud,  thp  court  will,  on  habeas  corpus, 
order  her  restored  to  her  mother.  Rex  v.  Soper, 
5  T.  R.  278. 

A  natural  child  five  years  old  will  be  taken 
on  habeas  corpus  from  the  possession  of  Its 
putative  father  and  restored  to  the  mother, 
where  he  acquired  custody  by  force  or  fraud. 
Lord  Kenyon,  Ch.  J.,  remarked :  "Where  the 
father  has  the  custody  of  the  child  fairly,  I 
do  not  know  that  this  court  would  take  it 
away  from  him.  .  .  .  But  where  he  has 
got  possession  of  the  child  by  force  or  fraud, 
as  Is  here  suggested,  we  will  interfere  to  put 
matters  In  the  same  situation  as  before."  Rex 
v.  Moselev,  5  East,  221,  note,  7  Revised  Rep. 
606. 


Mississippi  Supreme  Ck)UBT. 


Apr., 


as  a  child  for  any  hi vil' purpose,  the  ties  of 
Aaturc  are  respected  in  regard  to  its  main- 
tenance. The  putative  father,  though  not 
legally  related  to  it;  is  so  far  considered  its 
natural  guardian  as  to  he  entitled  to  the 
custody  of  it.  ,  The  learned  Chief  Justice 
Gibson,  delivering  the  opinion  of  the  court 
after  a  full  discussion  of  all  the  cases,  con- 
cludes as  follows:  "It  may  be  safely  said, 
then,  that  the  law  recognizes  the  rights  of 
putative  paternity  for  purposes  of  nurture 
and  education."  We  may  allow  large  abate- 
ments, perhaps,  from  the  estimate  which  the 
law  makes  in  respect  of  the  natural  tender- 
ness of  parents  for  their  own  offspring  in 
cases  like  this,  but  it  is  certain  that  the 
rule  referred  to  is  grounded  in  that  consid- 


eration. 3  Am.  &  Eng.  Enc.  Law,  2d  ed. 
p.  888,  states  the  rule  as  follows:  *The 
mother,  as  guardian  by  nature,  has  the 
right  to  the  custody  and  control  of  her  bas- 
tard child  until  it  shall  have  attained  an  age 
when  it  can,  in  contemplation  of  the  law, 
make  an  election  between  father  and  mother. 
If,  on  the  other  hand,  the  mother  be  dead, 
the  father  has  the  right  to  the  custody  and 
control  of  the  child."  The  distinction  be- 
tween the  right  of  a  bastard  to  assert  its 
rights  for  any  civil  purposes  in  the  courts 
is  a  very  different  one  from  that  which  en- 
titles it  to  have  the  ties  of  nature,  as  re- 
gards its  maintenance  and  nurture,  en- 
forced. 

Reversed  and  remanded. 


An  action  for  false  imprisonment  will  lie  In 
the  name  of  an  illegitimate  child  detained  by 
her  reputed  father,  who  fraudulently  took  her 
from  the  custody  of  her  mother.  Roballna  v. 
Armstrong,  15  Barb.  247. 

The  putative  father  of  a  bastard  child  wtll 
not  be  awarded  its  custody  according  to  the 
terms  of  a  contract  made  with  the  mother, 
whereby  the  father  was  to  pay  a  stipulated  sum 
for  the  support  of  the  child  until  it  became  one 
year  old,  after  which  it  was'  to  be  surrendered 
to  him,  where  the  mother  was  Ignorant  of  the 
provisions  of  the  contract,  and  her  signature 
was  obtained  thereto  by  fraud.  State  v.  Noble, 
70  Iowa,  174,  30  N.  W.  896. 

b.  Reputed   father's  riffht  ae  again$t  mother. 

A  putative  father  who  has  given  the  requi- 
site bond  for  the  support  of  his  illegitimate  child 
Is,  by  the  terms  of  the  Illinois  act  of  June  23. 
1827,  entitled  to  have  charge  and  control  of 
the  child  as  against  the  mother;  and,  should 
she  refuse  to  surrender  the  infant  on  demand, 
the  reputed  father  is  thenceforth  released  from 
liability  on  the  bond  so  long  as  she  persists  in 
her  refusal.     Wright  v.  Bennett.  7  111.  687. 

A  reputed  father  who  obtained  possession  of 
bis  illegitimate  child  with  the  assent  of  its 
mother,  and  without  force  or  fraud,  under  an 
arrangement  for  lis  support,  will  not  be  de- 
prived of  its  custody  in  favor  of  the  mother,— 
especially  where  the  arrangement  Is  obviously 
for  the  advantage,  not  only  of  the  child,  but 
of  all  the  parties  concerned.  Queen  v.  Arm- 
strong. 1  Ont.  Pr.  Rep.  6. 

A  mother  may  transfer  her  right  to  the  cus- 
tody of  her  illegitimate  children  to  the  putative 
father,  and  such  transfer  will  be  upheld  in 
the  absence  of  fraud  or  duress,  where  the 
change  of  custody  is  advantageous  to  the  chil- 
dren. Ousset  V.  Euvrard  (N.  J.  Eq.)  62  Atl. 
1110. 

In  People  esf  rcl.  Davenport  v.  Kllng,  6  Barb. 
366,  the  court  refused  to  take  an  illegitimate 
child  from  the  custody  of  its  father  and  grand- 
father, where  it  was  well  provided  for,  and  re- 
turn it  to  its  mother,  who  was  of  weak  mind 
and  in  indigent  circumstances. 

An  illegitimate  daughter  twelve  years  of  age 
will  not  be  awarded  to  the  mother  on  habeas 
corpus,  as  against  the  reputed  father  by  whom 
■he  had  been  placed  at  school ;  but  she  will  be 
permitted  to  choose  for  herself.  Anonymous. 
5  Jur.  1198,  3  Mann.  &  G.  647,  4  Scott,  N.  R. 
200. 
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The  father  is  entitled,  as  against  the  mother, 
to  the  custody,  control,  and  obedience  of  the 
issue  of  d  marriage  null  in  law,  where,  by 
statute,  such  issue  are  declared  to  be  legitimate. 
Graham  v.  Bennet,  2  Cal.  603. 

The  father  of  a  colored  boy,  the  issue  of  a 
slave  marriage  legalized  by  statute,  or  the 
master  to  whom  such  father  apprenticed  him, 
is  entitled  to  his  custody  as  against  a  master 
who  persuaded  the  mother  to  sign  articles  ap- 
prenticing the  boy  to  him  under  representations 
that,  if  she  did  not  do  so,  he  would  send  him 
out  of  the  state,  where  she  had  voluntarily 
yielded  control  of  the  child  to  the  father,  and 
did  noi  desire  to  wltlidraw  him  from  the  fa- 
ther's custody.  Mitchell  v.  McElvin,  46  Ga.  558. 

IV.  Rii/hts    of   mother,   or   reputed   father,   as 
against  other  persons. 

a.  Mother's  right  as  against  others   than  re- 
puted father. 

The  custody  of  a  bastard  child  will  be  re- 
stored on  habeas  corpus  to  the  mother,  from 
whom  It  had  been  taken,  first  by  stratagem  and 
later  by  force,  leaving  the  question  of  the 
right  of  custody  and  guardianship  to  be  settled 
In  the  forum  of  chancery.  Rex  v.  Hopkins,  7 
East,  670,  3  Smith,  677,  8  Revised  Rep.  686. 

In  Com.  V.  Fee,  6  Serg.  &  R.  255,  the  court 
took  an  illegitimate  child  from  its  alleged  pater- 
nal grandfather,  who  had  seci^red  possession  of 
the  infant  by  force  and  artifice  and  restored 
it  to  the  custody  of  the  mother.  The  court  said  : 
"We  give  no  opinion  on  the  general  question  of 
the  right  of  the  putative  father  to  the  custody 
of  his  child ;  the  case  does  not  require  it ;  It  is 
the  grandfather  who  has  taken  possession  of 
this  child." 

The  mother  of  an  illegitimate  minor  child 
may  reclaim  it  from  the  custody  of  one  holding 
the  child  as  a  peon  or  servant,  under  a  gift 
from  the  putative  father,  to  whom  the  mother 
had  surrendered  the  infant  to  be  maintained 
and  educated  by  him  as  its  legitimate  father. 
Bustamento  v.  Analla,  1  N.  M.  255. 

The  surety  on  a  bond  given  to  save  a  town 
harmless  from  the  expense  of  maintaining  an 
Illegitimate  child  remaining  with  its  mother, 
but  who  had  offered  to  take  the  child  and  sup- 
port it  at  his  own  expense.  Is  not  entitled  to 
its  custody.  The  reputed  father  of  the  child 
was  dead.    Falls  v.  Belknap,  1  Johns.  486. 

But  where  the  mother  of  an  illegitimate  child 
has,    In    the   tender   years   of   infancy,    either 
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abandoned  or  neglected  the  child,  and  others 
have  taken  care  of  and  adopted  It;  or,  if  the 
mother  has  placed  it  for  protection  in  the  hands 
of  persons  who  have  agreed  to  become  in  loco 
paventiuttt  to  It,  and  she  afterwards  asserts 
her  rights  as  guardian  for  nurture,  and  claimp 
the  child  in  the  character  of  its  mother, — the 
court  does  not  recognize  any  such  right  as  ab- 
solute, but  will  exercise  its  discretion  by  re- 
fusing to  interfere  if  by  so  doing  the  interests 
of  the  infant  will  be  best  protected.  Re  Hole- 
shed,  5  Ont.  Pr.  Rep.  251. 

So,  where  an  illegitimate  child  had  been  left 
with  its  maternal  grandmother,  who,  being  un- 
able to  support  it,  gave  it,  with  the  mother's 
consent,  to  others,  by  whom  it  had  been  brought 
up  to  the  age  of  three  years  and  ten  months, 
the  court  refused  to  award  its  custody  to  the 
mother,  who  had  married  and  desired  to  take 
the  child  to  her  home.     Thid. 

A  mother  will  not  be  awarded  the  custody  of 
her  infant  Illegitimate  daughter,  as  against  one 
who  adopted  it  with  her  consent,  although  the 
proceedings  were  Invalid,  where  the  adopted 
parents  have  eared  for  the  child  for  over  three 
years  and  have  become  greatly  attached  to  It. 
Re  Bush,  47  Kan.  264,  27  Pac.  1003. 

In  Moritz  y.  Garnbart,  7  Watts.  802,  32  Am. 
Dec.  762,  which  holds  that  the  maternal  grand- 
father, who  had  taken  charge  of  an  illegitimate 
child  which  had  been  abandoned  by  both  its 
mother  and  putative  father,  may  maintain  an 
action  for  its  abduction  by  the  mother's  father- 
in-law,  the  court  remarks:  Even  the  mother, 
after  an  abandonment  for  six  years,  could  re- 
claim the  child  only  through  an  order  of  the 
court,  who  would  not  lightly  deprive  the  foster 
father  of  the  expected  fruit  of  his  pains  In  the 
duty  and  services  of  the  child. 

Where  the  mother  of  a  bastard  negro  dhlld 
gave  the  Infant  to  Its  alleged  paternal  grand- 
mother, promising  never  to  take  the  child  from 
her,  and  It  had  for  four  years  been  well  cared 
for  by  her,  the  court  refused  to  award  its  cus- 
tody to  the  mother,  who  supported  herself  by 
taking  in  washing  and  claimed  to  have  re- 
formed, although  up  to  the  time  she  gave  the 
child  away  she  was  a  common  prostitute.  Fulli- 
love  V.  Banks,  62  Mids.  11. 

One  at  whose  door  aq  illegitimate  infant, 
abandoned  by  its  parents,  was  found  in  a  sick 
and  almost  dying  condition,  and  who  nursed  It 
back  to  health,  will  be  allowed  to  retain  its 
custody  as  against  a  person  of  dissolute  habits 
claiming  to  be  its  mother.  Young  v.  State,  15 
Ind.  480. 

That  a  natural  child  may  be  taken  from  the 
mother  and  placed  beyond  the  reach  of  con- 
tamination from  her  vicious  habits,  is  stated  in 
Jones  V.  Stockett,  2  Bland,  Ch.  409. 

m  Heritage  v.  Hedges,  72  Ind.  247,  it  is  said  : 
It  was  highly  proper  to  remove  the  child  from 
the  custody  of  a  mother,  whose  unchaste  and 
improper  conduct  would  have  exerted  an  evil 
influence  upon  the  life  and  character  of  her 
child.  The  child  was  none  the  less  entitled  to 
this  protection  because  born  out  of  wedlock. 

But  the  mother  of  an  illegitimate  child,  al- 
though leading  an  Immoral  life,  will  be  award- 
ed its  custody  as  against  strangers  with  whom 
she  had  left  It  under  an  agreement  to  pay  for 
Its  maintenance,  where  she  intends  to  place 
the  child  with  her  sister,  a  respectable  married 
woman  in  good  circumstances.  Queen  v.  Nash, 
L.  R.  10  Q.  B.  Dlv.  45  i,  52  L.  J.  Q.  B.  N.  S. 
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442,  48  L.  T.  N.  S.  4.47,  31  Week,  Rep.  420,  1? 
English  Ruling  Cases,  26.     ' 

An  infant  illegltlmf|te  child  will  be  taken 
from  the  custody  of  the  keeper  of  a  house  of 
ill  fame  to  whom  it  'had  been  given,  and  re- 
stored to  the  mother,  who'  offers  to  the  chll^ 
a  respectable  home.  Re  Nofsinger,  25  Mo.  App. 
116. 

So,  the  tender,  by  the  keeper  of  a  house  of 
ill  fame,  of  a  sufficient  bond  for  the  support  of 
an  Infant  illegitimate  c^ild  given  to  her  by 
its  mother,  will  not  prevent  the  binding  out  c^ 
the  child  as  an  apprentice,  with  the  mother's 
consent,  to  the  maternal  grandmother,  a  woman 
of  means  and  excellent  character.  The  provi- 
sion of  Md.  acjt  1793,  chap.  45,  forbidding  thje 
court  to  bind  out  a  child  If  any  person  furnlsii 
bond  for  its  support,  applies 'only  to  suitable 
persons.     Johnson  v.  3rannaman,  10  Md.  405. 

The  possession  of  a  child  having  no  father, 
by  one  to  whom  she  had  been  confided  by  th^ 
mother,  is.  In  effect,  the  mother's  custody ;  and 
she  is  entitled  to  retain  the  child  as  against 
a  stranger  having  no.  superior  right,  unless  ^t 
appears  that  she  is  c^p  improper  person  to  have 
such  custody.  Jones  v.  Harmon,  27  Fla.  238, 
9  So.  245. 

In  Copeland  v.  State,  60  Ind.  394,  the  mothejr 
of  an  illegitimate  child,  who  had  formerl} 
abandoned  it,  w&s  Awarded  its  custody  as 
against  one  to  whom'  it  had  been  indenture<i 
by  an  orphan  asylum  of  which  it  had  been  a^ 
inmate,  where  the  mother  had  married,  and  was 
a  suitable  person  to  have  possession  of  the 
child. 

One  to  whom  an  Illegitimate  minor  chil^ 
has  been  fipprenticed  acquires  no  right  to  Its 
custody  as  against  the  mother  residing  in  the 
county,  and  able  to  support  the  child.  Alfred 
V,  McKay,  36  Ga.  440.  ' 

If  the  child  is  of  sufficient' age  the  court  mav 
respect  Its  wishes  as  to  its  (iustody. 

Thus,  a  mother  will  b6  denied  the  custody  of 
her  illegitimate  child  which  she  had  left  for 
seven  years  with  othefs,  who  had  taken  gooA 
care  of  it,  where  the  child  Itself^  who  was  eight: 
years  old,  desired  to  remain  with  Its  then  pro- 
tectors.    Re  White,  10  L.  T.  849.  • 

In  Re  Lloyd.  3  Mann.  &  G.  547,  4  Scott,  N.  R: 
200,  5  Jur.  1198,  an 'illegitimate  child  between 
eleven  and  twelve  years  of  ajp^e  was"  brought  up 
on  a  writ  of  habeas  corpus  obtained  by  th6 
mother,  from  the  custody '  of  one  with  wh6hi 
she  had  been  placed  by  the  putative  father.  Th6 
court  simply  set  the  chlM  free  from  restraint^, 
and  told  her  she  was  at  liberty  to  go  where  sh4 
would,  saying  it  would  not  exercise  a  discre- 
tion for  her.  The  child-  refused^  to  go  with  her 
mother,  who  attempted  to  take  forceable  pos- 
session of  her,  whereupon  a  court  officer  was 
sent  with  her  for  her  pcotectlout  , 

b.  Reputed  father's  right. as  agait^t  others  tha^ 
moih^H  , 

1.  As  against  parish. 

The  reputed  father  may  remove  his  illegiti- 
mate child  from  the  parish,  and  maintain' it 
himself.  Shermaii's  Case,  1  Vent.  210;  New^ 
land  V.  Osomond,'  Saybr,  93. 

An  order  that  the  ifather  should  pay  so  muctt 
money  a  week  to  the  parish  till  the  child  wa* 
twelve  years  old  was  quashed ;  for  the  fathei^ 
might  take  It  away  and  maintain  It  himselft 
2  Bouvler's  Bacon,  Abr.  97,  Citing  Burwell's 
Case,    1    Vent.    48;    Anonymous,    1'   Vent.    (?9 ; 
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LeRoy  ▼.  Sharpe,  Sid.  pt.  1,  p.  222;  King  y. 
Burrell,  1  Mod.  20. 

The  reputed  father  of  an  iUegitmate  child 
should  not  be  required  to  pay  a  specified  sum 
Co  the  parish  vreekly  till  the  child  Is  twelve 
years  old,  hut  should  be  required  to  pay  a  cer- 
tain sum  weekly  so  long  as  It  should  be  charge- 
able to  the  parish.    Burweirs  Case,  1  Vent.  48. 

In  a  declaration  on  a  bond  of  indemnity 
against  the  expense  of  maintaining  a  bastard 
cblld  over  nineteen  years  of  age,  a  plea  that 
the  father  was  able  and  willing  to  maintain  her, 
and  had  requested  possession  of  her  from  the 
orerseers,  who  had  refused  to  deliver  her  to 
blm,  constitutes  a  good  defense,  without  adding 
Chat  the  child  was  willing  to  go  to  the  defendant 
Co  be  maintained  by  him.  Bownes  v.  Marsh, 
10  Q.  B.  787. 

Richards  v.  Hodges,  2  Wms.  Saund.  83,  was 
an  action  of  debt  upon  bond  given  to  church 
wardens  of  a  parish  by  the  putative  father,  who 
pleaded  that  be  would  have  maintained  the 
Infant  during  the  time  she  was  provided  for  by 
Che  parish,  and  offered  to  do  so,  thus  raising 
Che  question  of  his  rlght'to  the  custody  of  the 
child.  But  the  matter  went  off  on  error  in  the 
proceedings,  and  the  question  was  not  discussed 
by  the  court. 

But  in  an  action  on  a  bond  given  to  the  over- 
seers of  the  poor  by  a  putative  father,  a  plea 
Chat  the  lather  was  able  and  willing  Co  maln- 
Caln  the  child,  and  bad  requested  the  plain- 
tiffs, who  were  overseers  of  the  poor,  to  deliver 
Che  child  to  him,  but  that  the  child  had  been 
provided  for  by  them  of  their  own  wrong,  was 
held  bad.  Says  Tindal,  Ch.  J. :  "The  broad  ob- 
jection that  has  been  taken  to  the  plea  is,  that 
Che  putative  father  has  no  right  by  law  to  the 
custody  of  the  bastard  child.  .  .  .  Perhaps, 
on  consideration  of  the  authorities  referred  to. 
Chey  would  rather  make  against  than  support 
tt"    Pope  V.  Sale,  7  Bing.  477. 

In  Queen  v.  Smith,  Sett.  Cas.  64,  1  Bott,  Poor 
liaw  Cas.  497,  Cited  in  1  Burn.  Justice  of  Peace, 
by  Chltty,  379,  it  was  objected  to  an  order  re- 
quiring the  putative  father  to  pay  1  shilling  a 
week  till  the  child  was  eight  years  old,  that  it 
should  be  so  long  as  the  child  is  chargeable; 
possibly  the  father  may  take  him.  The  court 
said :  "As  to  the  father's  taking  him,  he  ought 
Co  have  done  it  at  first;  and,  by  suffering  the 
order  to  be  made,  it  shall  be  deemed  a  refusal 
In  law ;  liesldes,  he  shall  not  then  be  suffered ; 
he  may  sell  him,  or  make  away  with  him,  as 
Coo  often  happens.*' 

2.  As  againat  town  or  oountu. 

The  reputed  father  of  an  Illegitimate  child 
may  be  trusted  with  its  nurture  and  care  if  the 
mother  is  dead,  subject  to  the  further  order  of 
Che  court,  in  case  of  ill-treatment  of  the  child 
by  him  or  failure  to  provide  for  It.  Dodge 
County  V.  Kemnltz,  32  Neb.  238,  49  N.  W.  226, 
Affirmed  on  rehearing  In  38  Neb.  554,  57  N.  W. 
385. 

Though  a  bastard  be  not  looked  upon  as  a 
child  for  any  civil  purpose,  the  ties  of  nature 
are  respected  in  regard  to  Its  maintenance.  The 
putative  father,  though  not  legally  related  to  it. 
Is  80  far  cons^ered  its  natural  guardian  as  to 
be  entitled  to  the  custody  of  it,  for  purposes  of 
nurture  and  education.  Morlta  v.  Oarnhart,  7 
Watts,  302,  32  Am.  Dec.  762. 

The  reputed  father  of  a  bastard  child,  who 
has  undertaken  to  support  it  after  It  has  be- 
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come  a  town  charge,  is  entitled  to  Its  custody  as 
against  the  town  or  any  of  its  officers,  that  he 
may  perform  his  contract;  nor  can  an  action 
brought  against  him  by  the  child,  through  the 
agency  of  the  township  overseer  of  the  poor, 
for  false  imprisonment,  be  sustained.  Adams 
V.  Adams,  50  Vt  158.  In  this  case  the  mother 
made  no  claim  to  the  custody  of  the  child. 

3.  As  affainsi  airangera. 

The  court  granted  an  information  against  the 
defendants  for  taking  away  a  natural  daughter 
under  sixteen  years  of  age,  under  the  care  of 
her  putative  father.  Rex  v.  Cornforth,  2 
Strange,  1162. 

The  right  of  a  father  to  the  custody  of  his 
illegitimate  child  is  superior  Co  that  of  a 
stranger.  People  ew  rel.  Trainer  v.  Cooper,  8 
How.  Pr.  288. 

The  reputed  fftther  of  illegitimate  children, 
who  has  married  the  mother  and  thereby  ren- 
dered them  legitimate,  is,  after  her  death,  en- 
titled to  their  custody  and  control  as  against 
one  to  whom  they  had  been  apprenticed  by  the 
public  authorities.  Adams  v.  Adams,  36  Ga. 
236. 

A  reputed  father,  who  has  acknowledged  and 
legitimated  his  natural  child,  although  eccentric, 
is  entitled  to  her  custody  as  against  strangers, 
where  he  possesses  affection  for  her,  and  has 
treated  her  with  ordinary  care.  Re  Cellna,  7 
La.  Ann.  162. 

The  putative  father  has  no  right  to  the  cus- 
tody and  control  of  the  child,  except,  perhaps, 
as  against  a  stranger ;  and  his  right  to  this  ex- 
tent is  questionable.  Hudson  v.  Hills,  8  N. 
H.  417. 

But  the  custody  of  an  illegitimate  child  will 
not  be  awarded  to  the  father  after  its  abandon- 
ment by  the  mother  to  the  charitable  care  of 
strangers,  in  an  action  brought  by  the  father 
asking  relief  from  a  Judgment  in  bastardy  pro- 
ceedings requiring  him  to  pay  a  specified  sum 
to  the  mother  for  the  child's  maintenance, 
offering  to  execute  a  bond  to  save  the  county 
harmless  from  expense  on  account  of  the  child, 
and  praying  that  he  may  be  decreed  entitled  to 
the  custody  and  possession  of  the  child.  The 
court  holds  that  the  Judgment,  not  having  been 
appealed  from,  is  conclusive ;  that.  If  the  mother 
falls  to  perform  the  trust  with  which  she  is 
Invested  as  respects  the  allowance  made  for 
the  support  of  the  child,  she  may  be  compelled 
to  perform  It,  or  she  may  be  superseded  and  an- 
other appointed  in  her  place  to  see  to  the  ex- 
penditure of  the  allowance;  and,  if  necessary, 
the  child  can  be  put  under  guardianship.  But 
these  remedies  must  be  sought  by  someone  act- 
ing for  the  child,  since.  In  respect  to  them,  the 
father  Is  not  the  real  party  in  interest;  that 
as  father  of  the  child  he  has,  in  law,  no  better 
title  to  its  custody,  and  no  better  right  to 
act  for  it.  than  any  other  person.  Olson  v. 
.Tohnson,  23  Minn.  301. 

4.  A»  against  relatives. 

The  putative  father,  the  mother  being  dead. 
Is  entitled  to  the  custody  of  his  natural  child 
as  against  the  maternal  grandfather,  appointed 
by  the  mother  as  its  guardian :  and,  unless  sat- 
isfied that  the  father's  custody  is  likely  to  be 
hurtful  to  the  child,  it  should  be  left  with  him. 
although  the  father,  accompanied  by  a  magis- 
trate and  constables,  compelled  the  grandfather 
to  surrender  the  child  to  him.  Re  Brandon,  7 
Ont.  Pr.  Itep.  347, 
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Tbe  father  of  an  illegitimate  child  has,  In 
Canada,  the  right  to  its  custody  and  care  as 
against  a  stranger  or  person  other  than  the 
mother,  such  as  a  grandfather  or  grandmother. 
O'Rourke  v.  Campbell,  13  Ont.  Rep.  563. 

The  father  of  an  Illegitimate  child,  if  a  proper 
person,  is  entitled  to  its  custody  after  the 
death  of  the  mother,  as  against  its  grand- 
mother.    Com.  y.  Anderson,  1  Ashm.  (Pa.)  55. 

In  a  controversy  between  the  putative  father 
of  a  bastard  child,  whose  mother  was  dead,  and 
its  maternal  grandmother,  for  its  custody,  the 
court  said :  '*The  father  of  a  bastard  child, 
merely  as  such,  has  no  right  to  its  custody." 
The  child  should  have  been  discharged  from 
restraint  if  the  evidence  showed  that  the  re- 
straint was  Illegal ;  and,  if  it  was  above  seven 
years  of  age  and  had  no  mother  or  guardian  to 
receive  it,  and  was  of  sufficient  age  and  dis- 
cretion, it  should  have  been  permitted  to  select 
its  own  custodian.  Such  a  controversy  is  best 
settled  by  a  court  of  chancery.  Matthews  v. 
Hobbs,  51  Ala.  210. 

The  putative  father  is  entitled  to  the  custody 
of  his  illegitimate  child  seven  years  of  age,  as 
against  its  maternal  uncle,  whom  the  mother, 
when  dying,  requested  to  look  after  the  child, 
and  who  agreed  to  do  so,  when  such  uncle  is  a 
young,  unmarried  man,  whereas  the  father,  who 
supports  the  child,  desires  to  return  it  to  the 
care  of  one  who  looked  after  it  during  the  first 
six  years  of  Its  life.  Re  Kerr,  Ir.  L.  R.  22  Bq. 
642,  Affirmed  in  Ir.  L.  R.  24  Eq.  50. 

A  reputed  father,  who  acknowledged  his  in- 
fant illegitimate  daughter,  was  awarded  her 
custody  as  against  a  maternal  aunt,  who  had 
been  reported  by  the  master  to  be  a  fit  guardian 
for  the  child.    Ord  v.  Blackett,  9  Mod.  116. 

V.  Right  of  moiheTj  or  reputed  father,  to  guar- 
dianship of  child. 

a.  Mother's  right  of  guardianship. 

The  mother  of  an  infant  illegitimate  child  is 
its  natural  guardian.  Dalton  v.  State,  6  Blackf. 
357 ;  Ramsay  v.  Thompson,  71  Md.  315,  6  L.  R. 
A.  705,  18  Atl.  502 ;  People  ew  rel.  Heilbronner 
V.  Hosier,  14  Abb.  Pr.  N.  S.  423 ;  Nine  v.  Starr, 
8  Or.  49. 

So,  the  mother  of  an  illegitimate  child  is  en- 
titled to  its  custody  as  against  the  putative 
father,  to  whom  she  was  married  subsequent  to 
the  birth  of  the  child,  and  from  whom  she  had 
been  divorced.  The  natural  guardianship  of 
the  mother  devolved  on  the  father  at  the  mar- 
riage, but  his  power  ceased  on  its  dissolution. 
Wright  V.  Wright,  2  Mass.  100. 

^he  mother  of  an  illegitimate  child  is  not 
recognized  in  law  as  entitled  to  all  the  rights 
of  guardian  for  nurture.  She  differs  from  a 
stranger  only  in  this,  that  the  law  holds,  in 
obedience  to  the  law  of  nature,  that,  during  the 
period  of  nurture, — that  is,  while  the  infant 
is  under  the  age  of  seven  years, — it  ought  not 
to  be,  and  should  not  be  permitted  to  be.  sepa- 
rated by  force,  fraud,  or  stratagem  from  the 
quiet  possession,  care,  and  protection  of  the 
mother.     Re   Holeshed,    5   Ont.   Pr.    Rep.    251. 

See  supra.  III.  a. 

While  the  mother  of  an  illegitimate  child  is 
legally  entitled  to  its  custody,  as  its  natural 
guardian,  yet  it  may  be  taken  from  her  and 
placed  in  the  custody  of  others,  If  the  welfare 
and  permanent  good  of  the  child  require  it. 
Hope's  Petition,  19  R.  I.  486,  34  Atl.  004. 
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The  application  of  the  mother  of  a  natural 
child,  which  has  received  a  legacy,  to  be  ap- 
pointed its  natural  tutrix,  will  be  denied,  where 
she  took  no  interest  in  the  child  until  it  ac- 
quired an  estate,  is  herself  without  means,  and 
desires  to  remove  the  child  from  the  state. 
Haley's  Succession,  50  La.  Ann.  840,  24  So. 
285. 

In  Re  L'llee.  53  L.  T.  N.  S.  711,  Affirmed  in 
54  L.  T.  N.  S.  286,  the  application  of  the  mother 
of  Illegitimate  children,  tbe  youngest  of  whom 
was  seven  years  of  age,  to  be  appointed  their 
guardian,  was  denied  on  the  ground  that  it 
would  be  detrimental  to  the  best  interests  of  the 
infants,  who  were  left  in  the  control  of  tes- 
tamentary guardians  appointed  by  the  father. 

But  in  Barnardo  v.  McHugh  [1801]  A.  C.  388, 
65  L.  T.  N.  S.  423,  40  Week.  Rep.  07,  55  J.  P. 
628,  61  L.  J.  Q.  B.  N.  S.  721,  an  illegitimate 
child  was  taken  from  the  custody  of  the  mana- 
gers of  a  church,  to  whom  it  had  been  confided 
by  the  mother  under  an  agreement  to  leave  it 
with  them  for  twelve  years,  and  returned  to  her, 
on  the  ground  that  compliance  with  her  wishes 
would  not  be  injurious  to  the  child. 

In  equity,  the  wishes  of  the  mother  as  to  the 
custody  of  her  illegitimate  child  are  primarily 
to  be  considered,  and  the  court  should  accede 
to  them  unless  it  would  be  detrimental  to  the 
interests  of  the  child.  Queen  v.  Barnardo 
[1801;  C.  A.]  1  Q.  B.  104,  64  L.  T.  N.  S.  72, 

30  Week.  Rep.  105,  55  J.  P.  5,  Affirmed  in 
[1891]  A.  C.  388.  65  L.  T.  N.  S.  423,  40  Week. 
Rep.  07,  55  J.  P.  628,  61  L.  J.  Q.  B.  N.  S.  721. 

On  applications  relating  to  the  guardianship 
of  illegitimate  infants,  regard  is  always  had  to 
the  mother,  the  putative  father,  and  the  rela- 
tions on  the  mother's  side.  Re  Ullee,  54  L.  T. 
N.  S.  286. 

Neither  the  putative  father  nor  the  mother 
of  an  Illegitimate  child  has  the  legal  right  of 
guardianship.  Rex  v.  Felton,  1  Bott,  Poor  Law 
Cas.  by  Const  p.  478,  Cited  In  Macpherson,  In- 
fants, p.  67. 

The  mother  of  an  illegitimate  child  is  not 
necessarily  entitled  to  act  as  its  guardian. 
Byrne  v.  Love,  14  Tex.  87. 

In  Queen  v.  Nash,  L.  R.  10  Q.  B.  Div.  454, 
52  L.  J.  Q.  B.  N.  S.  442,  48  L.  T.  N.  S.  447, 

31  Week.  Rep.  420,  13  English  Ruling  Cases, 
26,  Jessel,  M.  R.  says:  "In  a  reported  case  [Re 
Lloyd,  3  Mann.  &  G.  547,  4  Scott.  N.  R.  200,  5 
Jur.  1108]  Maule,  J.,  a  very  eminent  Judge, 
is  said  to  have  asked  whether  the  mother  of  an 
illegitimate  child  was  anything  but  a  stranger 
to  it.  I  am  disposed  to  think  that  this  was 
said  ironically ;  but,  if  not,  the  Judge  in  making 
the  observation  must  have  been  referring  only 
to  the  strict  legal  rights  as  to  guardianship. 

But  in  Barnardo  v.  McHugh  [1801]  A.  C.  388, 
65  L.  T.  N.  S.  423,  40  Week.  Rep.  07,  55  J.  P. 
028,  61  L.  J.  Q.  B.  N.  S.  721,  Herschell,  J.,  says : 
When  Maule,  J.,  asked.  How  does  the  mother  of 
an  illegitimate  child  differ  from  a  stranger? — 
it  does  not  appear  to  me  that  he  was  speaking 
Ironically,  but,  rather,  stating  plainly  the  legal 
doctrine  that  an  Illegitimate  child  was  nullius 
fllius,  and  that  no  one  possessed  In  relation  to 
it  the  full  parental  rights  which  the  law  recog- 
nises in  the  case  of  legitimate  offspring. 

The  mother  of  an  illegitimate  child,  who  falls 
to  support  it,  whereby  It  becomes  a  town  charge, 
thereby  loses  her  right  to  its  custody  as  guar- 
dian.    Adams  v.  Adams,  50  Vt.  158. 
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b.  Mother's 


right     to     appoint 
guardian. 


testamentary 


A  mother  cannot  legally  appoint  a  testamen- 
tary fi^iiardian  of  ber  illegitimate  child ;  nor  can 
a  guardian  so  appointed  have  a  habeas  corpus 
to  remove  the  child  from  the  custody  of  one  to 
whom  It  had  been  confided  by  the  mother.  Ea 
parte  Glover,  4  Dowl.  P.  C.  291.  1  H.  &  W.  608. 

c.  Reputed  fatlier*8  right  of  guardianship. 

The  putative  father  is  entitled  to  the  custody 
of  his  natural  child  as  against  all  but  the 
mother:  if  the  mother  be  dead,  and  the  father 
a  suitable  person,  the  child  should  be  taken 
from  the  maternal  grandparents  and  confided 
to  his  guardianship.  Pote's  Appeal,  106  Pa. 
674,  61  Am.  Rep.  540. 

After  an  Illegitimate  child  attains  the  age 
of  seven  years,  the  father  has  an  equal  claim 
with  the  mother  to  the  guardianship;  and, 
where  the  property  of  the  child  is  derived  from 
the  father,  that  would  turn  the  scale  in  his 
fa^or,  unless  counterbalanced  by  objections  of 
suflVcIent  weight  to  the  contrary.  Byrne  v. 
Love,  14  Tex.  87. 

The  putative  father,  on  the  death  of  the 
mother,  is  entitled  to  the  guardianship  of  their 
illegitimate  olTspring.  This  Is  impliedly  recog- 
nised by  I'asohars  Digest,  art.  3884,  providing 
that  the  father,  while  living,  and,  where  there 
shall  be  no  lawful  father,  then  the  mother  if 
living,  shall  be  entitled  to  the  guardianship  of 
their  minor  children.  The  court  said:  "The 
law  should  never  receive  such  a  construction 
as  would  tend  to  dry  up  the  sources  of  natural 
affection.  Nor  should  the  child,  who  is  innocent 
of  the  guilt  of  its  parents,  be  denied  all  claim 
to  the  protection  and  love  of  its  father.  Neither 
should  the  father  be  denied  the  privilege  of  as- 
suming voluntarily  the  duties  and  responsibili- 
ties** of  a  parent.  Barela  v.  Roberts,  34  Tex. 
654. 

But  in  Friesner  v.  Symonds,  46  N.  J.  Eq. 
621,  20  Atl.  257,  letters  of  guardianship  were 
granted  to  the  mother's  father,  although  the 
putative  father  of  the  child  resisted  the  appli- 
cation. On  the  death  of  its  mother  an  illegit- 
imate child  becomes  an  orphan,  and  a  guardian 
may  be  appointed  for  it. 

d.  Reputed  father's  right  to  appoint  testamen- 
tary guardian, 

A  father  cannot  appoint  a  testamentary  guar- 
dian for  his  illegitimate  minor  child.  Sleeman 
V.  WilHon,  L.  R.  13  Eq.  36,  25  L.  T.  N.  S.  408, 
20  Week.  Rep.  109,  1  Moak,  Eng.  Rep.  638; 
Holbrook's  Estate,  20  W.  N.  C.  79,  3  Pa.  Co. 
Ct.  265. 

The  father  of  a  natural  child  cannot  appoint 
a  testamentary  guardian  for  such  child  in  the 
absence  of  express  statutory  authority.  Ram- 
say V.  Thompson,  71  Md.  316,  6  L.  R.  A.  706, 
18  Atl.  502. 

The  persons  designated  in  the  father's  will 
as  guardians  of  his  natural  child  were  appoint- 
ed by  the  court  without  any  reference  to  the 
master.  In  Peckham  v.  Peckham,  2  Cox,  Ch.  Cas. 
46 :  Chatteris  v.  Young,  1  Jac.  ft  W.  106,  20  Re- 
vised Rep.  342;  Ward  v.  St.  Paul,  2  Bro.  Ch. 
583  ;  Barry  v.  Barry,  1  Molloy,  213. 
Go  L.  R.  A. 


VI.  Right    of    mother,    or   reputed    father,    cur 

against  guardian  of  chUd. 

a.  Mother's  right  as  against  guardian. 

In  Re  Darcy,  11  Ir.  C.  L.  Rep.  298,  the  mother 
was  awarded  the  custody  of  her  illegitimate 
children,  the  issue  of  a  void  marriage,  a» 
against  testamentary  guardians  named  In  the 
father's  will. 

See  Re  Ullee,  53  L.  T.  N.  S.  711,  Affirmed  in 
54  L.  T.  N.  S.  286,  supra,  V.,  a. 

But  the  duly  appointed  guardian  of  an  illegit- 
imate child  is  entitled  to  her  custody  as  against 
strangers,  to  whom  her  mother,  in  her  lifetime, 
gave  the  child  until  it  should  arrive  at  the  age 
of  twenty-one  years.  Johns  v.  Emmert,  62  Ind. 
533. 

b.  Reputed  father's  right  as  against  guardian. 

In  a  contest  between  the  putative  father  of 
an  illegitimate  child  five  years  old,  whose  moth- 
er is  dead,  and  the  child's  legally  appointed 
guardian,  its  custody  should  be  awarded  to  the- 
guardian.  The  court  says :  "The  extent  to  which 
the  authorities  go  is  to  give  him  Tthe  father] 
the  right  to  the  custody  of  his  child  next  to  Itr 
mother,  as  against  strangers ;  but  I  have  failed* 
to  find  any  decision  which  gives  him  that  right 
against  the  guardian  of  the  child's  person.*' 
Com.  ew  rel.  Waleisa  v.  Waleisa,  2  Legal 
Chronicle,  281. 

In  Pote's  Appeal,  106  Pa.  574,  51  Am.  Rep. 
540,  the  guardianship  of  the  maternal  grand- 
father of  an  illegitimate  child  was  revoked,  and' 
the  custody  awarded  to  the  putative  father. 

See  also  Ord  v.  Blackett,  9  Mod.  116,  supra, 
IV.,  b.  4. 

VII.  Rights  of  mother,  or  reputed  father,  in 

proceedings  affecting  custody. 

a.  'Sotice. 

That  the  putative  father  has  been  appointed 
guardian  of  his  infaut  illegitimate  child  by  the 
probate  court  gives  him  no  right  to  the  custody 
of  the  child  as  against  the  mother,  where  she 
had  no  notice  of  the  application  for  such  ap 
pointment.    Dal  ton  v.  State,  6  Blackf.  357. 

The  subsequent  appearance  of  the  master  In 
court,  when  he  was  released  and  his  supposed 
apprentice  was,  with  his  consent,  bound  to- 
another,  neither  dispenses,  nor  is  a  compliance. 
with  the  notice  required,  by  statute,  to  be  served 
upon  the  person  In  possession  of  the  children  in- 
tended to  be  bound  out  Baker  v.  Winfrey,  15- 
B.  Mon.  409. 

Notice  of  an  application  for  appointment  as 
guardian  of  an  illegitimate  minor  need  notd>e 
given  to  the  putative  father,  although  he  lives 
in  the  county,  under  a  statute  providing  gen- 
erally for  notice  to  the  mInor*s  "parent**  The 
court  said :  **There  is  no  reason  why  the  legisla- 
ture should  confer  upon  the  father  the  right  to 
notice  in  such  cases.  He  has  no  right  to  the 
custody  of  the  child,  or  to  the  use  or  control  of 
Its  estate.  Re  Gibson,  154  Mass.  378.  28  N.  E. 
206. 

b.  Consent. 

Bastards  are  within  the  meaning  of  the  mar- 
riage act,  26  Geo.  II.  chap.  33,  which  requires 
the  consent  of  the  father,  guardian,  or  mother, 
to  the  marriage  of  persons  under  age  who  are- 
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not  married  by  banns.  King  v.  Hodnett,  1  T. 
R.  96. 

Under  the  supreme  court  In  equity  act  1890 
(53  Vict  chap.  4)  the  consent  of  both  parents 
of  an  Illegitimate  child  is  essential  before  the 
court  will  grant  an  application  for  leave  to 
adopt.  The  court  says:  "Without  stopping  to 
inquire  as  to  the  right  of  custody  or  control  of 
the  child,  In  such  cases,  as  between  the  parents, 
I  think  it  sufficient  to  say  that  the  act  .  .  . 
only  authorizes  the  order  to  be  made  on  the 
consent  of  the  parents.'*  Re  C.  F.  1  N.  B.  Eq. 
Rep.  313. 

The  consent  of  the  mother  of  a  natural  child 
is  essential  to  the  validity  of  Its  adoption,  under 
a  statute  empowering  the  court  to  make  a  de- 
cree of  adoption  with  the  consent  of  the  parents 
of  an  infant    Booth  ▼.  Van  Allen,  7  Phila.  401. 

But  the  consent  of  a  mother  who  has  aban- 
doned her  Illegitimate  child  for  a  period  of  one 
year  is  not  necessary,  by  the  express  terms  of 
S.  D.  Comp.  Laws,  |  2625,  as  amended  by  Laws 


1890,  chap.  3,  to  render  valid  an  adoption  of 
the  Infant  by  others.  Richards  v.  Matteson,  ft 
8.  D.  77.  05  N.  W.  428. 

c.  Right  to  appear  or  be  heard. 

The  mother  of  a  bastard  child  has  the  right 
to  file  objections  to  proceedings  instituted  by 
its  father  for  the  purpose  of  legitimating  the 
child.  The  court  observes:  "Independently  of 
any  statute,  it  would  seem  that  she  would  have 
a  right  to  be  heard  in  court  whenever  steps  are 
taken  to  place  her  child  under  the  control,  or 
in  the  custody,  of  another.**  Henderson  v.  Shlf- 
lett,  105  Ga.  303.  31  S.  E.  186. 

The  putative  father  is  a  proper  person  to 
present  a  petition  for  the  appointment  of  & 
guardian  for  his  minor  illegitimate  child,, 
whose  mother  is  dead.  Pote's  Appeal,  106  Pa. 
574,  51  Am.  Rep.  540. 

A.  W.  R. 
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One  appointed  for  a  definite  time  to  a 
leffUlatlve  ofUce  has  no  vested  property 
interest  or  contract  right  thereto  of  which 
the  legislature  cannot  deprive  him  during  the 
existence  of  the  term. 

{Montgomery  and   Douglas,  J  J.,  dissent.) 

(December  2,  1903.) 

A  PPEAL  by  relator  from  a  judgment  of 
-tJ  the  Superior  Court  for  Wake  County 
in  a  quo  warranto  proceeding  to  test  de- 
fendant's title  to  the  oflSce  of  road  superin- 
tendent.    Affirmed, 

From  the  findings  of  the  trial  court  the 
following  facts  appeared: 

At  the  session  of  1889  (Pub.  Laws,  chap. 
363,  p.  360)  an  act  was  passed  entitled, 
"An  Act  Providing  an  Alternative  Method 
of  Constructing  and  Keeping  in  Repair  the 
Public  Roads  of  Raleigh  Township,  Wake 
County."  It  was  provided  by  said  act  that 
the  justices  of  the  peace  of  Raleigh-  town- 
ship should  meet,  and,  if  a  majority  so  de- 
cided, adopt  the  method  of  keeping  in  repair 
the  public  roads  of  said  township  in  aceord- 

NoTK. — For  other  cases  in  this  series  onthe 
question  of  public  office  as  property  of  the  In- 
cnmbcnt,  see  Atty.  Gen.  v.  Jochlm,  23  L.  R.  A. 
699 ;  People  cm  rel.  Akin  v.  KIpley.  41  L.  R.  A. 
775 ;  and  Moore  v.  Strlckllng,  50  L.  R.  A.  279. 

As  to  right  to  remove  summarily  fr'^m  of- 
fice, see  note  to  Tralnor  v.   Comity  Auditors, 
15  U  R.  A.  05. 
56  L.  R.  A. 


ance  with  the  provisions  of  said  act;  that,, 
when  they  had  so  adopted  said  method,  it 
was  by  said  act  made  the  duty  of  the  county 
commissioners  at  their  regular  meeting,  and 
biennially  thereafter,  to  appoint  a  supervis- 
or of  roads  for  said  township;  tliat  said 
supervisor  should  hold  his  office  for  two 
years;  that,  in  the  event  of  a  vacancy,  the 
same  should  be  filled  by  said  board  of  com- 
missioners. Provision  was  made  for  re- 
moval for  cause,  and  upon  notice.  Said  su- 
pervisor was  required  to  quality  by  taking 
the  oath  of  office,  and  giving  bond  in  an 
amount  to  be  fixed  by  the  board.  The  du- 
ties prescribed  for  said  supervisor  were  that 
he  should  formulate  a  plan  for  the  perma- 
nent improvement  of  the  public  roads  of 
said  township  outside  the  city  of  Raleigh  by 
the  use  of  the  labor  of  county  convicts  and 
workhouse  hands,  etc.  He  was  required  to 
disburse  all  funds  paid  to  him  upon  the 
warrant  of  the  county  commissioners  for 
the  purpose  of  carrying  out  the  provisions 
of  the  said  act,  and  to  keep  an  account 
thereof,  as  well  as  a  list  of  all  tools,  etc., 
in  his  possession,  and  to  make  a  report 
thereof  to  the  commissioners.  The  duties 
of  said  supei-visor  in  all  other  respects  were 
specifi chilly  pointed  out  in  the  several  sec- 
tions of  said  act.  His  compensation  was  to 
be  fixed  by  the  board  of  commissioners, 
but  the  same  was  not  to  exceed  $750  per 
annum.  Pursuant  to  the  provisions  of  said 
net,  the  method  prescribed  therein  for  work- 
ing the  roads  of  Raleigh  township  was  duly 
adopted  by  the  justices  of  the  peace,  and 
a  supervisor  duly  elected.  At  the  session  of 
1891  (Pub.  Laws,  chap.  218,  p.  182)  the 
maximum  limit  of  the  salary  of  the  super- 
visor was  fixed  at  $1,200.     At  the  session 
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of  1897  (Pub.  Laws,  chap.  434,  p.  621)  the 
provisionB  of  said  act  were  extended  3 
miles  beyond  the  present  limits  of  Raleigh 
township,  in  each  direction.  At  the  regu- 
lar meeting  of  the  board  of  commissioners 
of  Wake  county  held  in  December,  1902, 
one  Bryant  Harrison  was  appointed  by  the 
said  board  to  be  supervisor  of  roads  of  Ra- 
leigh township  for  a  term  of  two  years, 
commencing  January  1,  1903.  The  said 
board  fixed  his  salary  at  $70  per  month, 
and  the  said  Harrison  duly  qualified  and 
entered  upon  the  discharge  of  his  duties  as 
such  oflScer.  At  the  February  meeting  of 
aaid  board  of  commissioners  the  said  Har- 
rison resigned  the  said  office,  to  take  eflfect 
on  March  1,  1003,  and  thereupon  the  board 
accepted  said  resignation,  and  called  a  spe- 
cial meeting,  to  be  held  on  February  21, 
1903,  to  appoint  a  successor.  At  said  spe- 
cial meeting  the  relator,  A.  T.  Mial,  was 
duly  appointed  to  fill  out  the  said  unexpired 
term,  and  his  salary  fixed  at  $70  per  month. 
He  subsequently  gave  the  required  bond, 
took  the  oath  of  office,  and  was  duly  in- 
ducted therein,  and  entered  upon  the  dis- 
charge of  his  duties  as  such  officer.  At 
the  session  of  1903  the  general  assembly 
enacted  chapter  661,  p.  931, — an  act  en- 
titled "An  Act  to  Improve  the  Public  Roads 
of  Wake  County."  By  said  act  it  was  pro- 
vided that  the  board  of  county  commission- 
ers of  Wake,  in  order  to  provide  for  the 
proper  construction,  improvement,  and 
maintenance^  of  the  public  roads  of  the  coun- 
ty, '*shall  on  or  before  January  1,  1904, 
elect  a  superintendent  of  roads  for  the  coun- 
ty, who  shall  hold  office  until  December, 
1004,  and  until  his  successor  has  been  elect- 
ed and  qualified ;  and  at  their  regular  meet- 
ing in  December,  1904,  and  biennially  there- 
after, they  shall  elect  a  successor  to  said 
office.  The  superintendent  of  roads  shall 
be  paid  such  compensation  as  shall  be  fixed 
by  said  board  out  of  the  county  road  fund, 
and  hold  office  for  two  years  and  until  his 
successor  has  been  elected  and  qualified. 
.  .  .  It  shall  be  the  duty  of  said  superin- 
tendent of  roads,  subject  to  the  approval  of 
the  board  of  county  commissioners,  to  su- 
pervise, direct,  and  have  charge  of  the  main- 
tenance and  building  of  all  public  roads  in 
the  county,  and  he  shall  submit  to  the 
county  board  of  conmiissioners  a  monthly 
report  concerning  the  work  in  progress  and 
the  moneys  expended,  and  he  shall  submit 
a  quarterly  report  on  the  condition  of  the 
public  roads  and  bridges  and  plans  for  their 
improvement.  That  the  board  of  commis- 
sioners shall  divide  the  county  into  three 
road  districts;  to  be  known  as  the  Raleigh, 
the  Northern,  and  the  Southern  road  dis- 
tricts, respectively.  The  boundary  of  the 
Raleigh  road  district  shall  be  the  circum- 
05  L.  R.  A. 


ference  of  a  circle,  the  radius  of  which  shall 
extend  8  miles  from  the  capitol  building,  in 
the  city  of  Raleigh,  in  every  direction;  and 
the  boundaiies  of  the  other  districts  shall 
be  fixed  by  the  board  of  county  commission- 
ers, and  said  board  shall  have  power  to 
create  new  road  districts  whenever  in  their 
opinion  there  is  necessity  for  the  same,  and 
to  alter  the  boundaries  of  any  district,  ex- 
cept the  Raleigh  road  district,  when  they 
may  consider  it  advisable.  For  each  of  the 
road  districts  the  county  commissioners 
shall  elect,  at  the  time  herein  prescribed 
for  the  election  of  the  road  superintendent, 
a  district  supervisor,  who  shall  hold  office 
for  the  same  term  and  in  the  same  manner 
that  he  holds,  and  until  their  successors 
are  elected  and  qualified.  ...  At  the 
regular  meeting  of  said  board  of  commis- 
sioners held  in  April,  1003,  the  said  board 
caused  public  notice  to  be  given  that  at  the 
regular  May  meeting  of  the  said  board  a  su- 
perintendent of  roads  for  Wake  county,  and 
three  supervisors  for  the  respective  road  dis- 
tricts of  said  county,  would  be  elected  by 
the  said  board,  under  said  chapter  661,  p. 
931,  Laws  1903,  and,  in  pursuance  of  said 
notice,  at  said  May  meeting  the  board  of 
commissioners  elected  the  defendant  J.  C. 
Ellington  superintendent  of  roads  for  Wake 
county,  and  the  defendant  Alfred  Jones  su- 
pervisor for  the  Raleigh  road  district,  and 
I.  N.  Bailey  and  A.  R.  Holloway  supervis- 
ors for  the  Northern  and  Southern  road  dis- 
tricts of  Wake  county,  respectively.  The 
relator,  A.  T.  Mial,  was  not  a  candidate  or 
applicant  for  either  of  these  positions.  The 
defendants  J.  C.  Ellington  and  Alfred  Jones 
prior  to  the  commencing  of  this  action  gave 
the  bond  and  took  the  oath  of  office,  and 
did  all  other  acts  required  of  them  by  the 
said  act  of  March  6,  1903.  Thereafter,  on 
the  12th  day  of  May,  1903,  acting  under 
the  order  of  the  defendants  the  board  of 
county  commissioners  of  Wake  county,  the 
said  J.  C.  Ellington  took  possession  of  the 
teams  and  other  property  and  eflfects  be- 
longing to  Raleigh  township,  and  then  in 
the  custody  of  the  relator,  A.  T.  Mial,  by 
virtue  of  his  office  aforesaid,  in  the  ab- 
sence of  said  Mial  and  without  his  consent; 
and  on  the  said  12th  day  of  May  the  de- 
fendants the  board  of  county  commission- 
ers of  Wake  county  withdrew  all  the  con- 
victs, guards,  and  officers  in  their  custody, 
and  which  worked  upon  the  roads  of  Raleigh 
township,  and  over  whom  the  relator,  A.  T. 
Mial,  had  supervision,  and  placed  them  un- 
der the  charge  and  supervision  of  the  de- 
fendant J.  G.  Ellington.  Thereafter,  on 
sold  May  12,  1903,  the  relator,  A.  T.  Mial, 
demanded  the  return  to  him  of  all  of  the 
said  property  and  effects,  and  that  they  give 
to  him  control  of  the  convicts,  guards,  and 


1908. 


State  ex  rel,  Mial  v.  Ellington. 


699 


officers,  and  that  the  same  was  refused  by 
the  defendants.  At  the  said  May  meeting, 
1903,  the  board  of  commissioners  of  Wake 
«ounty,  in  pursuance  of  the  said  act  of 
March  6,  1903,  fixed  the  boundaries  of  the 
Northern  and  Southern  road  districts  of 
Wake  county  (the  boundaries  of  the  Ra- 
leigh road  district  having  been  fixed  by 
the  act),  and  included  the  territory  for- 
merly within  the  Raleigh  township,  under 
the  said  act  of  1889,  and  all  the  acts  amen- 
datory thereof,  and  also  included  certain 
territory  in  addition  thereto. 

The  court  rendered  judgment  for  the  de- 
fendants, and  the  relator  appealed. 

Messrs.  Battle  ft  Mordeoal  and 
'Womaok  &  Hayes,  for  appellant: 

Tlie  office  held  by  Mial  has  been  taken 
from  him  and  vested  in  others  contrary  to 
the  Constitution  of  this  state. 

Hoke  V.  Henderson,  15  N.  C.  (4  Dev.  L.) 
1,  25  Am.  Dec.  677;  Walser  ex  rel,  Wilson 
V.  Jordan,  124  N.  C.  709,  33  S.  E.  139; 
Biaie  Prison  v.  Day,  124  N.  C.  362,  46  L. 
R.  A.  295,  32  S.  E.  748;  State  ex  rel,  Abbott 
V.  Beddingfield,  125  N.  C.  263,  34  S.  E. 
412;  State  ex  rel.  Dalby  v.  Hancock,  125  N. 
C.  327,  34  S.  E.  516;  State  ex  rel.  White 
▼.  Hill,  125  N.  C.  194,  34  S.  E.  432. 

The  law  does  not  favor  repeals  by  impli- 
cation. 

Greensboro  v.  McAdoo,  112  N.  C.  359,  17 
S.  E.  178;  State  v.  Williams,  117  N.  C.  754, 
23  S.  E.  355;  State  v.  Snow,  117  N.  C. 
774,  23  S.  E.  322. 

Mr.  Bart.  M.  Gatllns  for  appellees. 

Connor,  J.,  delivered  the  opinion  of  the 
court: 

We  have  no  disposition,  in  the  decision 
of  this  case,  to  place  the  conclusion  to  which 
we  have  arrived  upon  the  ground  that  the 
position  of  supervisor  of  the  roads,  the 
title  to  which  is  in  controversy,  is  not  a 
public  office.  Adopting  the  settled  defini- 
tion of  a  public  officer,  we  hold  that  the  po- 
sition comes  clearly  within  such  definition. 
Nor  are  we  disposed  to  enter  into  a  dis- 
cussion of  the  many  fine  and  delicate  dis- 
tinctions which  have  been  made  between  the 
validity  of  an  act  which  distributes  the  du- 
ties of  an  office,  and  one  which  abolishes  the 
office.  We  prefer,  rather,  to  discuss  and 
decide  the  question  which  is  fairly  present- 
ed by  this  record, — whether  an  officer  ap- 
pointed for  a  definite  time  to  a  legislative 
office  has  any  vested  property  interest  or 
contract  right  to  such  office,  of  which  the 
legislature  cannot  deprive  him.  The  con- 
tention of  the  relator  is  based  upon  the 
proposition  which  was  decided  by  this 
court  in  Hoke  v.  Henderson,  15  N.  C.  (4 
Dev.  L.)  1,  25  Am.  Dec.  677,  which  is  thus 
stated  by  Ruffin,  Ch.  J.:  "The  sole  inquiry 
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that  remains  is  whether  the  office  of  which 
the  act  deprives  Mr.  Henderson  is  property. 
It  is  scarcely  possible  to  make  the  proposi- 
tion clearer  to  a  plain  mind,  accustomed  to 
regard  things  according  to  practical  results 
and  realities,  than  by  barely  stating  it. 
For  what  is  property;  that  is,  what  do  we 
understand  by  the  term?  It  means,  in  ref- 
erence to  the  thing,  whatever  a  person  can 
possess  and  enjoy  by  right;  and,  in  refer- 
ence to  the  person,  be  who  has  that  right 
to  the  exclusion  of  others  is  said  to  have 
the  property.  That  an  office  is  the  subject 
of  property,  thus  explained,  is  well  under- 
stood by  everyone,  as  well  as  distinctly  stat- 
ed in  the  law  books  from  the  earliest  times. 
An  office  is  enumerated  by  commentators  on 
the  law  among  incorporeal  hereditaments, 
and  is  defined  to  be  the  right  to  exercise  a 
public  or  private  employment,  and  to  take 
the  fees  and  emoluments  thereunto  belong- 
ing. ...  A  public  office  has  been  well 
described  to  be  this:  When  one  man  is 
specially  set  by  law,  and  is  compellable  to 
do  another's  business  against  his  will  and 
without  his  leave,  and  can  demand  therefor 
such  compensation  by  way  of  salary  or  fees 
as  by  law  is  assigned,  to  the  doing  of  which 
business  no  other  person  but  the  officer,  or 
one  deputed  by  him,  is  legally  competent.'' 
This  proposition  was  stated  by  the  great 
chief  justice  and  maintained  in  an  elaborate 
opinion  at  the  December  term,  1833,  of  this 
court.  That  it  has  frequently  been  cited 
with  approval,  and,  with  some  exceptions, 
followed,  by  this  court,  cannot  be  denied; 
nor  can  it  be  successfully  denied  that  there 
have  always  been  a  number  of  the  ablest 
members  of  the  bar  in  North  Carolina  who 
have  questioned  its  soundness.  The  con- 
trary view  is  thus  stated  by  Sandford,  J., 
in  Conner  v.  "New  York,  2  Sandf.  370:  "We 
think  it  must  be  assumed  that  there  is  no 
contract,  express  or  implied,  between  a  pub- 
lic officer  and  the  government,  whose  agent 
he  is.  The  latter  enters  into  no  agreement 
that  he  shall  receive  any  particular  com- 
pensation for  the  time  he  shall  hold  office, 
nor,  in  the  case  of  a  statutory  office,  that 
the  office  itself  shall  continue  any  definite 
period.  Where  the  Constitution  limits  the 
compensation,  it  is  beyond  legislative  con- 
trol, but  that  makes  no  contract.  The  peo- 
ple have  the  control,  in  their  sovereign  ca- 
pacity, as  the  legislature  has  in  statutory 
offices.  It  is  not  the  question  whether  fees 
or  salary  earned  may  be  devested.  The  right 
to  receive  such  fees  may  be  conceded  as  per- 
fect, without  affpcting  the  present  inquiry." 
In  Taylor  v.  Beckham,  178  U.  S.  577,  44  L. 
ed.  1187,  20  Sup.  Ct.  Rep.  900,  1009,  Ful- 
ler, Ch.  J.,  thus  states  the  law  as  held  and 
enforced  by  that  court:  "The  decisions  are 
numerous  to  the  effect  that   public  offices 
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are  mere  agencies  or  trusts,  and  not  prop- 
erty, as  such.  Nor  are  the  salary  and  emol- 
uments property,  secured  by  contract,  but 
compensation  for  services  actually  rendered. 
Nor  does  the  fact  that  a  constitution  may 
forbid  the  legislature  from  abolishing  a 
public  office,  or  diminishing  the  salary 
thereof,  during  the  term  of  the  incumbent, 
change  its  character,  or  make  it  property. 
True,  the  restrictions  limit  the  power  of  the 
legislature  to  deal  with  the  office,  but  even 
such  restrictions  may  be  removed  by  con- 
stitutional amendment.  In  short,  generally 
speaking,  the  nature  of  the  relation  of  a 
public  officer  to  the  public  is  inconsistent 
with  either  a  property  or  a  contract  right.*' 

We  have  thus  presented  the  two  views 
upon  this  most  important  question,  and  we 
are  confronted  with  the  necessity  of  either 
overruling  and  rejecting  the  theory  upon 
which  Hoke  v.  Henderson  is  based,  or  that 
which  is  stated  in  the  cases  cited  as  what 
may  be  called  the  American  doctrine  in  re- 
spect to  the  relation  which  the  public  offi- 
cer bears  to  the  state.  It  will  save  any 
possible  confusion  or  misunderstanding  to 
say  that  nothing  said  by  us  in  regard  to  the 
power  of  the  legislature  applies  to  offices 
provided  for  by  the  Constitution.  These  are 
beyond  the  power  of  the  legislature  to  af- 
fect, either  in  respect  to  the  term,  or,  ex- 
cept within  the  limitations  fixed,  the  salary. 
This  not  because  there  is  any  property  right 
in  the  office,  but  because  the  people,  in  their 
Constitution,  have  made  provision  for  and 
regulated  their  terms  and  salaries. 

The  proposition  involved  in  this  appeal 
on  behalf  of  the  plaintiff  is  that  neither  an 
office,  nor  the  duties  thereof,  created  by  an 
act  of  the  legislature  fixing  the  term  and 
compensation,  can  be  transferred  to  some 
other  person  or  affected  during  the  term  for 
which  the  incumbent  has  been  elected ;  that 
such  office  is  property,  within  the  protec- 
tion of  the  constitutional  provision  that  no 
person  shall  be  deprived  of  his  property  ex- 
cept by  due  process  of  law,  and  that  no 
state  shall  pass  any  law  impairing  the  ob- 
ligation of  a  contract,  which,  of  course,  ex- 
cludes the  power  of  the  legislature  to  take 
property  from  one  man  and  give  it  to  an- 
other. 

We  recognize  the  gravity  of  the  proposi- 
tion that  we  shall  reverse  a  decision  of 
this  court  delivered  by  Chief  Justice  Ruffin, 
with  the  approval  of  Justices  Daniel  and 
Gaston,  which,  we  concede,  has  received  the 
unanimous  approval  of  this  court  in  a  num- 
ber of  cases,  and  a  majority  thereof  in 
many  others.  If  this  were  a  question  in- 
volving the  title  to  property,  upon  the  de- 
cision of  which  property  rights  have  been 
acquired,  settlements  have  been  made,  and 
the  security  and  peace  of  families  were  de- 
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pendent,  we  should  feel  it  our  duty  to  leave 
it  to  the  legislative  department  of  the  gov- 
ernment to  bring  the  law  into  harmony 
with  sound  principle  and  the  best  thought 
and  experience  of  the  age  in  which  we  live. 
Being,  however,  a  question  of  public  con- 
stitutional law,  involving  the  sovereignty 
of  the  state,  if  it  is  made  to  appear  that  the 
principle  upon  which  Hoke  v.  Henderson  is. 
founded  stands  without  support  in  reason,, 
and  is  opposed  to  the  uniform,  unbroken 
current  of  authority  in  both  state  and  Fed- 
eral courts,  it  becomes  our  duty  to  over- 
rule it,  and  place  our  jurisprudence  in  line 
with  that  of  the  other  states  and  the  Fed- 
eral government. 

It  is  said  by  Douglas,  J.,  in  Btate  ex  reU 
Caldwell  v.  Wilson,  121  N.  C.  467,  28  S.  E. 
661,  that,  "with  the  exception  of  this  state, 
it  is  the  well-settled  doctrine  in  the  United 
States  that  an  office  is  not  regarded  aa 
held  under  a  grant  or  contract,  within  the 
general  constitutional  provision  protecting- 
contracts;  but,  unless  the  Constitution  oth- 
erwise expressly  provides,  the  legislature 
has  power  to  increase  or  vary  the  duties  or 
diminish  the  salary  or  other  compensation 
appurtenant  to  the  office,  or  abolish  any  of 
its  rights  or  privileges,  before  the  end  of 
the  term,  or  to  alter  or  abridge  the  term, 
or  to  abolish  the  office  itself.  .  .  .  Ex- 
cept in  North  Carolina,  it  is  well  settled 
that  there  is  no  contract,  either  express  or 
implied,  between  a  public  officer  and  the 
government,  whose  agent  he  is;  nor  can  a 
public  office  be  regarded  as  the  property  of 
the  incumbent." 

We  deem  it  proper,  in  view  of  the  con- 
clusion to  which  we  have  arrived,  to  review 
at  some  length  the  elementary  principles 
involved,  and  the  authorities  in  the  United 
States. 

It  is  stated  by  Mr.  Freeman,  in  his  note 
to  Hoke  V.  Henderson,  25  Am.  Dec.  704, 
that,  "with  all  deference  to  the  North  Car- 
olina courts,  the  conclusion  may  yet  be 
drawn,  with  Mr.  Pomeroy,  that  *it  may 
therefore  be  considered  as  a  settled  point 
of  constitutional  law — settled  both  by  the 
national  and  state  courts — ^that  a  public 
office  bears  no  resemblance  to  a  contract, 
and  that  legislatures  have  full  power  over 
the  public  offices  of  a  commonwealth,  except 
so  far  as  they  may  be  restrained  by  the  lo- 
cal constitutions.  The  clause  of  the  United 
States  Constitution  which  prohibits  state 
laws  impairing  the  obligation  of  contracts 
has  no  application  whatever  to  this  sub- 
ject.' " 

Chief  Justice  Marshall,  in  Dartmouth  Col- 
lege V.  Woodurard,  4  Wheat.  627,  4  L.  ed. 
629,  said:  Public  offices  are  not  within 
the  inhibition  of  the  Constitution  of  the 
United   States  against  laws  impairing  the 
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obligation  of  contracts.  That  the  inhibi- 
tion does  not  extend  to  offices  within  a  state 
for  slate  purposes.  That  the  legislature 
must  necessarily  control  such  offices,  and 
may  change  and  modify  the  laws  concerning 
them  as  circumstances  may  require.  That 
grants  of  political  power,  to  be  employed 
in  the  administration  of  the  government, 
are  to  be  regulated  by  the  legislature  of 
-each  state  according  to  its  own  judgment, 
unrestrained  by  any  limitation  of  its  power 
imposed  by  the  Constitution  of  the  United 
States.  In  the  same  case  Mr.  Justice  Story 
«aid:  "The  state  legislatures  have  power 
to  enlarge,  repeal,  and  limit  the  authorities 
of  public  officers  in  their  official  capacities 
in  all  cases  where  the  Constitutions  of  the 
states,  respectively,  do  not  prohibit  them; 
and  this,  among  others,  for  the  very 
reason  that  there  is  no  express  or  implied 
contract  that  they  shall  always,  during 
their  continuance  in  office,  exercise  such  au- 
thorities. They  are  to  exercise  them  only 
during  the  good  pleasure  of  the  legislature." 
Tn  Butler  v.  Pennsylvania,  10  How.  402,  13 
L.  ed.  472,  Mr.  Justice  Daniel  says:  "The 
oontracts  designed  to  be  protected  by  the 
10th  section  of  the  Ist  article  of  that  in- 
strument are  contracts  by  which  perfect 
righta— certain  definite,  fixed,  private  rights 
— of  property  are  vested.  There  are  clear- 
ly distinguishable  from  measures  or  en- 
gagements adopted  or  undertaken  by  the 
body  politic  or  state  government  for  the 
benefit  of  all  and,  from  the  necessity  of  the 
case,  and  according  to  universal  under- 
standing, to  be  varied  or  discontinued  as 
the  public  good  shall  require.  The  selec- 
tion of  officers  who  are  nothing  more  than 
agents  for  the  effectuating  of  such  public 
purposes  is  matter  of  public  convenience  or 
necessity,  and  so,  too,  are  the  periods  for 
the  appointment  of  such  agents ;  but  neither 
the  one  nor  the  other  of  these  arrangements 
can  constitute  any  obligation  to  continue 
such  agents,  or  to  reappoint  them,  after  the 
measures  which  brought  them  into  being 
shall  have  been  found  useless,  shall  have  been 
fulfilled,  or  shall  have  been  abrogated  as 
even  detrimental  to  the  well-being  of  the 
public.  .  .  .  We  have  already  shown 
that  the  appointment  to  and  the  tenure  of 
an  office  created  for  the  public  use,  and  the 
rejjulation  of  the  salary  affixed  to  such  an 
office  do  not  fall  within  the  meaning  of  the 
section  of  the  Constitution  relied  on  by  the 
plaintiffs  in  error;  do  not  come  within  the 
import  of  the  term  'contracts,*  or  in  other 
words,  the  vested,  private,  personal  rights 
thereby  intended  to  be  protected."  Mr. 
Justice  Lamar,  in  Crenshaw  v.  United 
States,  134  U.  S.  99,  104,  33  L.  ed.  825, 
827,  10  Sup.  Ct.  Rep.  431,  432,  says:  "The 
question  is,  whether  an  officer  appointed 
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for  a  definite  time,  or  during  good  behavior, 
had  any  vested  interest  or  contract  right 
in  his  office,  of  which  Congress  could  not 
deprive  him.  The  question  is  not  novel. 
There  seems  to  be  but  little  difficulty  in  de- 
ciding that  there  was  no  such  interest  or 
right."  In  Neicton  v.  Mahoning  County, 
100  U.  S.  659,  25  L.  ed.  710,  Mr.  Justice 
Swayne  says:  "The  legislative  power  of  a 
state,  except  so  far  as  restrained  by  its 
own  Constitution,  is  at  all  times  absolute 
with  respect  to  all  offices  within  its  reach. 
It  may  at  pleasure  create  or  abolish  them, 
or  modify  their  duties.  It  may  also  short- 
en or  lengthen  the  term  of  service.  And  it 
may  increase  or  diminish  the  salary  or 
change  the  mode  of  compensation.  .  .  . 
In  all  these  cases  there  can  be  no  contract 
and  no  irrepealable  law,  because  they  are 
'governmental  subjects,'  and  hence  within 
the  category  before  stated.  .  .  .  A  dif- 
ferent result  would  be  fraught  with  evil." 

We  do  not  find  a  suggestion  from  the 
Federal  judiciary  which  in  the  slightest  de- 
gree questions  the  authority  of  the  cases 
cited.  The  only  case  to  which  our  attention 
has  been  directed  in  which  Hoke  v.  Hender- 
son i«*  referred  to  by  the  Supreme  Court  of 
the  United  States  in  connection  with  an 
office,  is  Kx  parte  Hennen,  13  Pet.  230,  10 
L.  cd.  138.  That  was  a  rule  upon  a  district 
judge  to  show  cause  why  he  should  not  re- 
instate a  clerk  who  had  been  removed  by 
him.  There  was  no  constitutional  principle 
involved.  It  was  simply  a  question  whether 
the  judge,  under  the  statute,  had  the  power 
of  removal.  The  court  said:  "The  tenure 
of  ancient  common-law  offices,  and  the  rules 
and  principles  by  which  they  are  governed, 
have  no  applicition  ...  [to  this  case]. 
The  tenure  in  those  cases  depends  in  a  great 
measure  upon  ancient  usage.  But  .  .  . 
[with  us]  there  is  no  ancient  usage  which 
can  apply  to  and  govern  the  tenure  of  of- 
fices created  by  our  Constitution  and  laws. 
They  are  of  recent  origin,  and  must  depend 
entirely  upon  a  just  construction  of  our 
Constitution  and  laws."  The  court  proceeds 
to  say:  "The  case  of  Hoke  v.  Henderson, 
15  N.  C.  (4  Dev.  L.)  1,  25  Am.  Dec.  677, 
decided  in  the  supreme  court  of  North  Car- 
olina, is  not  at  all  in  conflict  with  the  doc- 
trine contained  in  the  cases  referred  to. 
That  case,  like  the  others,  turned  upon  the 
Constitution  and  laws  of  North  Carolina; 
and  by  the  express  terms  of  the  law  the 
tenure  of  the  office  was  during  good  be- 
havior, and  was,  of  course,  governed  by 
very  diflferent  considerations  from  those 
which  apply  to  the  case  now  before  the 
court."  Tlie  rule  was  discharged.  There 
was  no  suggestion  of  a  property  right  in  the 
office. 

Returning  to  the  state  courts,  we  find  in 
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Conner  v.  Kew  York,  2  Sandf.  374,  after 
discussing  the  opinion  in  Hoke  v.  Hender- 
son, the  learned  justice  says:  "It  appears 
to  us,  with  much  respect  for  the  learned 
tribunal  which  pronounced  this  judgment, 
that  it  was  unduly  influenced  by  the  com-' 
mon-law  rule  derived  from  prescriptive  of- 
fices, and  operating  in  a  government  whose 
genius  and  spirit  are  perhaps  in  no  more 
respect  unlike  ours  than  in  this  very  sub- 
ject,— the  source  and  nature  of  the  rights 
and  interests  acquired  by  public  officers.  In 
enumerating  the  qualities  of  an  office,  con- 
sidered as  property,  the  court  admitted  that 
it  was  inalienable,  and  in  many  instances 
incapable  of  being  managed  by  a  substi- 
tute, and,  in  the  only  point  giving  it  the 
semblance  of  value,  subject  entirely  to  leg- 
islative control.  If  to  these  be  added  the 
consideration  that  it  is  a  political  agency, 
and  not  like  a  private  contract  of  hiring 
for  a  definite  period,  we  think  there  will 
remain  no  incident  of  property,  in  its  cor- 
rect significition."  This  cause  being  be- 
fore the  court  of  appeals  in  5  N.  Y.  301, 
Ruggles,  Ch.  J.,  concludes  the  opinion  of  the 
court  as  follows:  "Mr.  Justice  Sandford 
has  referred  to  so  fully,  and  reviewed  so 
judiciously,  the  authorities  on  the  proposi- 
tion under  consideration,  that  it  appears 
unnecessary  to  re-examine  them.  My  judg- 
ment accords  with  his  conclusion,  viz,, 
that  'these  authorities,  with  the  nature  of 
the  duties  and  employment  of  a  public  offi- 
cer, seem  conclusively  to  show  that  such  an 
officer  has  no  property  in 'the  prospective 
compensation  attached  to  his  office,  whether 
it  be  in  the  shape  of  a  salary  or  fees.*" 

In  18.34  Nicoll,  J.,  in  the  case  of  State  ex 
rel.  Savannah  v.  Dews,  R.  M.  Charlt.  (Ga.) 
307,  in  discussing  the  same  question,  uses 
the  following  language:  "That  a  public  of- 
fice is  the  property  of  him  to  whom  the  ex- 
ecution of  its  duties  is  intrusted  is  repug- 
nant to  the  institutions  of  our  country,  and 
is  at  issue  with  that  universal  understand- 
ing of  the  community  which  is  the  result 
of  those  institutions.  Public  officers  are,  in 
this  country,  but  the  agents  of  the  body 
politic,  constituted  to  discharge  services  for 
the  benefit  of  the  people,  under  laws  which 
the  people  have  prescribed.  So  far  from 
holding  a  proprietary  interest  in  their  of- 
fices, they  are  but  naked  agents,  without  an 
interest.  As  public  agents,  they  are  in- 
trusted with  the  exercise  of  a  portion  of  the 
sovereignty  of  the  people — ^the  jus  publi- 
cum— which  is  not  the  subject  of  grant,  and 
can  be  neither  alienated  nor  annihilated; 
and  it  would  be  a  repugnant  absurdity,  as 
incomprehensible  as  it  would  be  revolting, 
that  they  can  have  a  private  property  in 
that  sovereignly.  Unlike  those  officers  in 
England  whose  offices  or  places  are  treated 
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as  property,  they  do  not  hold  under  grants 
but  their  authority  or  function  to  dischaige 
the  duties  of  their  offices  is  delegated  tO' 
them  by  commission.  In  those  instances  in 
which,  in  England,  the  right  to  offices  has- 
been  regarded  as  property,  the  instrument 
of  conveyance  has  been  technically  a  grants 
— a  conveyance  by  which  an  estate  is  passed 
or  purchased,  and  employing  the  technical 
terms  of  a  grant,  dedi  et  concessi.  But  from 
the  organization  of  the  first  republican  gov- 
ernment of  this  state,  officers  have  been  ap- 
pointed by  commission, — ^a  term  which, 
whether  regarded  according  to  its  ordinary 
meaning  or  its  legal  sense,  imports  a  dele- 
gation of  authority.  .  .  .  And  our  ear- 
liest books  draw  a  distinction  between  a 
?rant  of  an  office  and  a  commission,  and 
inform  us  that  the  former,  as  its  name  im- 
plies, is  not  revocable,  but  that  the  lat- 
ter, which  is  only  the  delegation  of  an  au- 
thority, is.  .  .  .  The  title  exhibited  by 
the  defendant  himself  in  his  return  and  by 
which  only  he  can  vindicate  his  possession, 
.  .  .  is  that  he  has  been  duly  elected 
sherlfT,  and  has  been  duly  commissioned  and 
qualified.  He  claims,  therefore,  not  by 
grant,  but  under  commission,  and  that  com- 
mission commits  to  him  only  an  authority, 
without  an  interest.  The  title  of  the  de- 
fendant is  not  by  a  grant  which  passes  an 
estate,  but  by  a  commission,  which  is  a  del- 
egation or  warrant  of  authority,  and  which, 
so  far  from  passing  an  estate,  is  founded 
upon  and  is  an  affirmance  of  the  fact  that 
the  estate  is  not  in  him,  but  in  those  from 
whom  the  power  proceeds.  It  confers  upon 
him  title  to  exercise  the  authority,  but  the 
subject  of  that  authority  is  in  the  principal, 
and  under  his  control,  and  the  very  author- 
ity of  the  agent  is  evidence  of  it.  Every 
authority  implies  a  perfect  right  in  the 
grantor  to  the  extent  of  that  authority, — 
at  legist  as  between  him  and  the  agent;  and 
it  is  perfectly  insensible  that,  because  of 
such  agency,  the  agent  becomes  armed  with 
a  control  over  the  exercise  of  that  right."" 
It  will  be  observed  that  Judge  Ruffin  says: 
"An  office  is  enumerited  by  commentator* 
on  the  law  among  incorporeal  heredita- 
ments." Judge  Nicoll,  dealing  with  that 
phase  of  the  question,  says:  "As  prop- 
erty, offices  are  classed  under  the  head  of 
incorporeal  hereditaments,  and  must  be 
held  under  a  conveyance  to  a  man  and  his 
heirs,  or  at  least  a  freehold  interest  must  be 
held  in  them.  Nor  can  an  action  be  main- 
tained for  an  injury  resulting  from  a  dis- 
turbance or  interference  with  an  office,  un- 
less it  be  an  incorporeal  hereditament  or  a 
freehold."  It  is  well  settled  that  in  the 
United  States  a  public  office  is  not,  and 
cannot,  in  the  very  nature  of  our  govern- 
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ment,  be,  an  incorporeal  hereditament.  3 
Kent,  Com.   13th  ed.  454. 

This  question  came  before  the  supreme 
court  of  South  Carolina  in  Alexander  v.  Mc- 
Kenzie,  2  S.  C.  N.  S.  81,  when  Willard,  J., 
delivered  an  exhaustive  opinion.  He  says: 
"Hoke  V.  Henderson,  15  N.  C.  (4  Dev.  L.) 
1,  25  Am.  Dec.  677,  holds  the  contrary  doc- 
trine, but  is  without  the  support  of  reason 
or  authority.  Misapprehension  of  the  Eng- 
lish doctrine  on  this  subject  has  frequently 
given  rise  to  erroneous  views  of  the  powers 
of  political  bodies."  The  court  adopted  the 
view  of  the  New  York  court  in  Conner  v. 
New  York,  2  Sandf.  370. 

In  Standeford  v.  Wingate,  2  Duv.  (Ky.) 
440,  the  supreme  court  of  Kentucky  thus 
states  the  conclusion  reached  upon  the  ques- 
tion: '*An  office  established  and  held  for 
the  public  good  is  not  a  contract,  nor  is 
its  tenure  secured  by  any  binding  contract." 
Robertson,  J.,  in  the  opinion  of  the  court, 
at  page  448,  says:  "Within  the  range  of 
our  researches,  the  only  adjudged  case  which 
could  give  any  countenance  to  such  an  un- 
reationable  doctrine  is  that  of  Hoke  v,  Hen- 
derson, in  which,  as  reported  in  15  N.  C. 
(4  Dev.  L.)  1,  25  Am.  Dec.  677,  the  supreme 
court  of  North  Carolina  decided  that  the 
term  of  a  legislative  office  could  not  be  re- 
duced below  that  which  was  prescribed  when 
the  incumbent  was  elected.  That  anoma- 
lous decision,  on  a  Constitution  not  in  all 
respects  identical  with  ours,  as  bearing  on 
the  same  question,  is  not,  in  our  opinion, 
sustained  by  consistent  argument." 

The  supreme  court  of  Maine,  in  Prince  v. 
SkilHn,  71  Me.  361,  36  Am.  Rep.  325,  says: 
"All  offices,  except  when  legislative  author- 
ity is  limited  or  restricted  by  constitution- 
al provisions,  are  subject  to  the  will  of  the 
legislature.  There  is,  with  the  above  ex- 
ception, no  vested  right  in  an  office  or  its 
salary." 

In  Kendall  v.  Canton,  53  Miss.  526, 
Chalmers,  J.,  in  the  opinion  of  the  court, 
says:  "Counsel  for  the  plaintiff  are  cor- 
rect in  saying  that  while  an  election  or  ap- 
pointment to  office  is  not  a  contract,  in  its 
broadest  sense,  it  does  so  far  partake  of  the 
attributes  of  a  contract  as  to  entitle  the  in- 
cumbent to  recover  all  salary  accruing  dur- 
ing his  incumbency.  But  there  is  no  de- 
mand here  for  salary  earned  and  in  arrear. 
The  action  sounds  wholly  in  damages,  and 
proceeds  upon  the  idea  of  a  vested  right  to 
hold  for  the  full  term  for  which  the  plain- 
tiff had  been  elected.  Nothing  is  better 
settled  than  the  legislative  power  to  ter- 
minate at  pleasure  the  incumbency  of  a 
statutory  office,  either  by  an  abolition  of 
the  office  itself,  or  by  a  change  in  the  ten- 
ure or  the  mode  of  appointment." 

Cole,  J.,  in  State  v.  Douglas,  26  Wis.  428, 
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7  Am.  Rep.  87,  says:  "It  was  not  claimed 
that  the  plaintiff  had  any  vested  right  in  hi» 
office  which  the  legislature  could  not  abro- 
gate or  destroy.  Such  a  position  would  be 
clearly  untenable  upon  the  authorities,  and^ 
as  a  principle,  utterly  inadmissible  under 
our  form  of  government." 

In  State  ex  rel.  Atty.  Oen.  v.  Davis,  44 
Mo.  129,  the  court,  speaking  of  the  plain- 
tiff's case,  says:  "It  proceeds  upon  the 
theory  that  a  person  in  the  possession  of  a 
public  office  created  by  the  legislature  has- 
a  vested  interest — a  private  right  of  prop- 
erty— in  it.  This  is  not  true  of  offices  of 
this  description  in  this  country.  They  are 
held  neither  by  grant  nor  by  contract.  A 
mere  legislative  office  is  always  subject  to 
be  controlled,  modified,  or  repealed  by  the 
body  creating  it.  In  England,  offices  are 
considered  incorporeal  hereditaments,  grant- 
able  by  the  Crown,  and  a  subject  of  vest- 
ed or  private  interests.  Not  so  in  the 
American  states.  They  are  not  held  by 
grant  or  contract,  nor  has  any  person  a 
)rivate  property  or  vested  interest  in  them^ 
ind  they  are,  therefore,  liable  to  such  modi- 
Ocations  and  changes  as  the  lawmakings 
power  may  deem  it  advisable  to  enact." 

In  Robinson  v.  White,  26  Ark.  139,  the 
supreme  court  of  that  state  has  decided 
that  "the  office  of  assessor  is  a  statutory- 
office,  and  the  legislature  has  absolute  con- 
trol over  all  statutory  offices,  and  may  abol- 
ish them  at  pleasure:  and  in  so  doing  no* 
vested  right  is  invaded." 

In  People  ex  rel.  Robertson  v.  Van  Oas- 
kin,  5  Mont.  352,  6  Pac.  30,  the  conclusion 
to  which  the  court  arrived  is  stated  to  be 
that,  "in  the  absence  of  constitutional  re- 
strictions, a  legislature,  having  power  to- 
create  a  particular  office  and  to  regulate  the 
manner  in  which  it  should  be  filled,  and  the 
term  and  duties  of  the  incumbent,  has  the 
power  to  lengthen  or  abridge  such  term,  or 
to  declare  the  office  vacant  and  appoint  an- 
other to  fill  the  vacancy.  The  exercise  of 
such  power  by  the  legislature  would  not  be 
in  violation  of  §  10,  art.  1,  of  the  United' 
States  Constitution  prohibiting  a  state 
from  passing  any  law  impairing  the  obli- 
gations of  contracts  or  of  the  5th  Amend* 
ment  thereof,  providing  that  no  one  shall 
be  deprived  of  property  without  due  proc- 
ess of  law." 

The  supreme  court  of  Nevada,  in  Denver 
V.  Hobart,  10  Nev.  28,  says:  "The  legisla- 
ture having  by  the  act  of  March  4,  1865^ 
vested  certain  duties  upon  the  lieutenant 
governor,  and  allowed  him  a  salary  for  his- 
services,  it  was  within  the  power  of  the 
legislature  to  take  those  duties  and  the  sal- 
ary away  from  him  before  the  expiration 
of  his  term  of  office,  and  confer  them  upon 
another." 
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Shaw,  Ch.  J.,  in  Taft  v.  Adams,  3  Gray, 
126,  130,  says:  "Where  an  office  is  created 
by  law,  and  one  not  contemplated  nor  its 
tenure  declared  by  the  Constitution,  but 
created  by  the  law  solely  for  the  public 
benefit,  it  may  be  regulated,  limited,  en- 
larged, or  terminated  by  law  as  public 
exigency  or  policy  may  require." 

In  Wyandotte  v.  Drennan,  46  Mich.  478, 
9  N.  W.  600,  Cooley,  J.,  says:  "This  is  a  po- 
sition, that  has  frequently  been  taken,  and 
almost  as  often  overruled.  Nothing  seems 
better  settled  than  that  an  appointment  or 
election  to  public  office  does  not  establish 
contract  relation  between  the  person  ap- 
pointed or  elected  and  the  public.  .  .  . 
Offices  are  created  for  the  public  good,  at 
the  will  of  the  legislative  power,  with  such 
powers,  privileges,  and  emoluments  attached 
as  are  believed  to  be  necessary  or  important 
to  make  them  accomplish  the  purposes  de- 
signed. But,  except  as  it  may  be  restrained 
by  the  Constitution,  the  legislature  has  the 
flame  inherent  authority  to  modify  or  abol- 
ish that  it  has  to  create,  and  it  will  exer- 
cise it  with  the  like  considerations  in  view." 

In  Atty.  (Jen,  ex  rel.  Rich  v.  Jochim,  99 
Midi.  358,  23  L.  R.  A.  699,  41  Am.  St.  Rep. 
608,  58  N.  W.  611,  the  court  uses  the  fol- 
lowing language:  "The  legislature  may  re- 
move officers  not  only  by  abolishing  the 
office,  but  by  an  act  declaring  it  va- 
cant. .  .  .  And  it  may  lodge  the 
power  to  remove  from  statutory  of- 
fices in  boards  or  other  officers  sub- 
ject to  statutory  regulations.  And,  while 
it  cannot  remove  the  incumbent  of  consti- 
tutional offices,  it  is  not  because  of  an  inher- 
ent difference  in  the  qualities  of  the  office, 
but  because  the  power  to  remove  is  limited 
to  the  power  that  creates.  The  constitu- 
tional officer  is  an  agent  of  the  government. 
There  is  the  same  lack  of  the  ingredients  of 
contract,  and  the  same  power  to  abolish  the 
office  or  remove  the  officer  by  amendment 
of  the  Constitution."  In  this  case  the  14th 
Amendment  was  invoked,  and  expressly  held 
not  applicable.  "A  public  office  cannot  be 
called  'property/  within  the  meaning  of 
these  constitutional  provisions.  If  it  could 
be,  it  would  follow  that  every  public  officer, 
no  matter  how  insignificant  the  office,  would 
have  a  vested  right  to  hold  his  office  until 
the  expiration  of  the  term.  Public  offices 
are  created  for  the  purpose  of  government." 
Ibid. 

Andrews,  J.,  in  Nichols  v.  MacLean,  101 
N.  Y.  520,  64  Am.  Rep.  730,  6  N.  E.  347. 
flays:  "It  is  true  that  in  this  country  offices 
are  not  hereditaments,  nor  are  they  held  by 
grant.  The  right  to  hold  an  office,  and  to 
receive  the  emoluments  belonging  to  it,  docb 
not  grow  out  of  any  contract  with  the 
state ;  nor  is  an  office  property  in  the  samn 
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sense  that  cattle  or  land  are  the  property 
of  the  owner."  Kreitz  v.  Behrensmeyer^ 
149  111.  496,  24  L.  R.  A.  59,  36  N.  E.  988; 
Jones  V.  Shaw,  16  Tex.  577. 

"An  appointment  to  office  is  neither  a 
contract,  nor  is  the  office  or  its  prospective 
emoluments  the  property  of  the  incumbent. 
Upon  general  principles  of  Inw,  the  office  it- 
self and  its  emoluments  are  within  the  con- 
trol of  the  government;  and  the  legislative 
branch  of  the  government,  whenever,  in  its 
judgment,  public  policy  requires  it,  may 
declare  the  office  vacant,  or  transfer  its 
duties  to  another  officer,  .  .  .  before 
the  expiration  of  the  term  for  which  he 
was  appointed."  State  ex  rel.  Kenny, 
Prosecutor,  v.  Hudspeth,  59  N.  J.  L.  320, 
36  Atl.  662. 

In  Foster  v.  Jones,  79  Va.  642,  52  Am. 
Rep.  637,  the  court  uses  the  following  lan- 
sfuage:  "We  think  it  may  fairly  be  assumed 
in  the  outset  to  be  an  undeniable  proposi- 
tion that  the  two  branches  of  the  legisla- 
ture, as  the  direct  representatives  of  the 
people,  have  the  right,  when  no  restrictions 
have  been  imposed  upon  them,  either  in  ex- 
press terms  or  by  necessary  implication,  by 
the  Con»titution  to  create  and  abolish  offices 
accordingly  as  they  may  regard  them  as 
necessary  or  superfluous.  And  that  they  may 
also,  under  like  circumstances,  deprive  the 
officers  of  their  salaries,  either  directly,  by 
removing  them  from  office,  or  indirectly,  by 
«o  changing  the  organization  of  the  depart- 
ments to  which  they  are  attached  as  to  leave 
them  without  a  place."  Mechem,  Pub.  Off. 
§§  463  et  seq.;  Throop,  Pub.  Off.  §  1719;  23 
Am.  &  Eng.  Enc.  Law,  p.  328. 

In  the  case  of  State  ex  rel.  Atty.  Gen.  v. 
Hawkins,  44  Ohio  St.  109,  6  N.  E.  233, 
Minshall,  J.,  says:  "The  incumbent  of  an 
office  has  not,  under  our  system  of  govern- 
ment, any  property  in  it.  His  right  to  ex- 
ercise it  is  not  based  upon  any  contract  or 
grant.  It  is  conferred  on  him  by  the  pub- 
lic trust,  to  be  exercised  for  the  benefit  of 
the  public.  Such  salary  as  may  be  attached 
to  it  is  not  given  because  of  any  duty 
on  the  part  of  the  public  to  do  so,  but  to 
enable  the  incumbent  the  better  to  perform 
the  duties  of  his  office,  by  the  more  exclusive 
devotion  of  his  time  thereto." 

in  the  case  of  Donahue  v.  Will  County, 
100  111.  94,  it  is  said:  "It  is  impossible  to 
conceive  how,  under  our  form  of  govern- 
ment, a  person  can  own  or  have  a  title  to  a 
governmental  office.  Offices  are  created  for 
the  administration  of  public  affairs.  When 
a  person  is  inducted  into  an  office,  he  there- 
by becomes  empowered  to  exercise  its  pow- 
ers and  perform  its  duties,  not  for  his,  but 
for  the  public,  benefit.  It  would  be  a  mis- 
nomer  and   a   perversion   of   terms   to   say 
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that  an  incumbent  owned  an  office,  or  had 
any  title  to  it." 

"Some  of  the  decisions  have  adopted  the 
theory  that  an  office  is  property,  under  a 
mistaken  view  that  the  common-law  doc- 
trine that  an  office  is  a  hereditament  ap- 
plied to  the  offices  of  this  country,  which  is 
undoubtedly  fallacious.  .  .  .  Public  of- 
fices belong  to  the  people,  and  are  to  be  both 
•conferred  and  taken  away  according  to  their 
will  and  appointment,  and  a  person  who  ac- 
cepts a  public  office  does  so  subject  to  all 
the  constitutional  and  legislative  provisions 
in  relation  thereto/*  Moore  v.  Strickling, 
46  W.  Va.  615,  50  L.  R.  A.  279,  33  S.  E. 
274.  The  court  in  this  case  refers  to  Hoke 
V.  Henderson,  and  expressly  rejects  the  doc- 
trine enunciated  therein.  A  careful  re- 
search fully  sustains  the  remark  of  Mr.  Jus- 
tice Douglas,  supra. 

Mr.  Irving  Browne,  in  his  note  to  Orant 
V.  Secretary  of  State,  8  English  Ruling 
Oases,  266,  states  the  doctrine  as  held  in  the 
<»se8  cited  by  us,  with  this  conclusion: 
^'Both  the  office  itself  and  the  compensation, 
upon  general  principles  of  law,  are  entirely 
within  the  control  of  the  government,  to 
xiimiuish,  increase,  or  abolish.  .  .  . 
This  is  the  general  doctrine  as  to  statutory 
■offices  in  this  country.  .  .  .  [An]  ap- 
pointment to  office  was  not  a  contract,  the 
impairment  of  the  obligation  of  which  is 
forbidden  by  the  Federal  Constitution."  He 
notes  the  single  exception  in  the  North 
"Carolina  court,  and  says:  "In  all  the  other 
states  the  legislature  may  do  what  it  pleases 
with  such  offices,  unless  expressly  re- 
strained by  the  Constitution,  an  office  not 
being  regarded  as  property,  nor  the  subject 
of  contract,  in  any  sense." 

It  will  be  observed  that  Chief  Justice 
Ruffin  cites  no  authority  for  the  proposition 
maintained  by  him.  He  contents  himself  with 
the  statement  that  "an  office  is  enumer- 
ated by  commentators  on  the  law  among  the 
incorporeal  hereditaments."  And  while, 
therefore,  they  are  property,  he  says  that 
"most  of  the  rules  regulating  them  have  a 
reference  to  the  discharge  of  the  duties  and 
the  promotion  of  the  public  convenience; 
they  are  pro  commodo  populi.  Hence  they 
are  not  the  subjects  of  property,  in  the 
sense  of  that  full  and  absolute  dominion 
which  is  recognized  in  many  other  things. 
They  are  only  the  subjects  of  property  as 
far  as  they  can  be  so  in  safety  to  the  general 
interest  involved  in  the  discharge  of  their 
duties."  He  concedes  that  the  office  may  be 
abolished.  "With  these  limitations  and  the 
like,"  says  lie,  a  public  office  is  the  sub- 
ject of  property,  as  everything  corporeal  and 
incorporeal  from  which  man  can  earn  a 
livelihood  and  make  a  gain.  And  to  the  ex- 
tent of  his  salary,  it  is  private  property,  as 
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much  as  the  land  which  he  tills,  or  the  horse 
which  he  rides,  or  the  debt  that  is  owing 
to  him.  We  must  confess  our  inability  to  see 
how  the  right  to  the  salary  can  have  any 
higher  or  stronger  ground  upon  which  to 
rest  than  the  right  to  the  office.  The  sal> 
ary  is  but  an  incident  to  the  office.  The 
chief  justice  does  not  express  himself  with 
his  usual  force  and  clearness  when  he  says 
that  offices  are  not  the  subject  of  property 
in  the  sense  of  that  absolute  dominion  which 
is  recognized  in  many  other  things^  and  yet, 
to  the  extent  of  his  salary,  it  is  private 
property,  as  much  as  the  land  he  tills,  or 
the  horse  which  he  rides,  or  the  debt  which 
is  owing  to  him.  When  he  concedes  that  the 
office  may  be  abolished,  such  concession  very 
greatly  weakens  the  force  of  his  conclusion. 

In  Mills  V.  WilliamSy  33  N.  C.  (11  Ired. 
L.)  558,  Pearson,  J.,  in  his  usual  clear 
and  concise  style,  thus  states  the  distinction 
between  legislation  which  is  contractual  and 
that  which  is  not.  In  discussing  the  power 
of  the  legislature  to  repeal  an  act  establish- 
ing a  county,  he  says :  "The  substantial  dis- 
tinction is  this:  Some  corporations  are  cre- 
ated by  the  mere  will  of  the  legislature, 
there  being  no  other  party  interested  or  con- 
cerned. To  this  body  a  portion  of  the  power 
of  the  legislature  is  delegated,  to  be  exer- 
cised for  the  public  good,  and  subject  at  all 
times  to  be  modified,  changed,  or  annulled. 
Other  coi*porations  are  the  result  of  con- 
tract" (referring  to  private  corporations). 
The  same  distinction  was  made  and  the 
same  principle  clearly  enunciated  by  Ruffin, 
Ch.  J.,  in  University  v.  Maultsby,  43  N.  C. 
(8  Ired.  Eq.)  257.  He  says:  "But  the 
court  is  further  of  the  opinion  that  the  uni- 
versity is  a  public  institution  and  body 
politic,  and  hence  subject  to  legislative  con- 
trol; .  .  .  and  therefore  the  corpora- 
tion was  not  only  originally  the  creature  of 
the  legislature,  but  it  is  absolutely  depend- 
ent on  its  will  for  its  continuing  existence." 

"A  grant  of  land  by  a  state  is  a  contract, 
because  in  making  it  the  state  deals  with 
the  purchaser  precisely  as  any  other  vendor 
might;  and,  if  its  mode  of  conveyance  is 
any  different,  it  is  only  because,  by  virtue 
of  its  sovereignty,  it  has  power  to  convey 
by  other  modes  than  those  which  the  general 
law  opens  to  private  individuals.  But  many 
things  done  by  the  state  may  seem  to  hold 
out  promises  to  individuals,  which,  after  all, 
cannot  be  treated  as  contracts  without 
hampering  the  legislative  power  of  the  state 
in  a  manner  that  would  soon  leave  it  with- 
out the  means  of  performing  its  essential 
functions.  The  state  creates  offices,  and 
appoints  persons  to  fill  them;  it  establishes 
municipal  corporations,  with  large  and  val- 
uable privileges  for  its  citizens;  by  its  gen- 
eral laws  it  holds  out  inducements  to  immi- 
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gration ;  it  passes  exemption  laws,  and  laws 
for  the  encouragement  of  trade  and  agricul- 
ture; and  under  all  these  laws  a  greater  or 
less  number  of  citizens  expect  to  derive 
profit  and  emoluments.  But  can  these  laws 
be  regarded  as  contracts  between  the  state 
and  the  officers  and  corporations  who  are, 
or  the  citizens  of  the  state  who  expect  to  be, 
benefited  by  their  passage,  so  as  to  preclude 
their  being  repealed?  On  these  points  it 
would  seem  that  there  could  be  no  difficulty. 
When  the  state  employs  officers  or  creates 
municipal  corporations  as  the  mere  agencies 
of  govermnent,  it  must  have  the  power  to 
discontinue  the  agency  whenever  it  comes  to 
be  regarded  as  no  longer  important.  The 
framers  of  the  Constitution  did  not  intend 
to  restrain  the  state  in  the  regulation  of 
their  civil  institutions  adopted  for  internal 
government.'  They  may  therefore  discon- 
tinue offices,  or  change  the  salary  or  other 
compensation  or  abolish  or  change  the  or- 
ganization of  municipal  corporations,  at  any 
time,  according  to  the  existing  legislative 
view  of  state  policy,  unless  forbidden  by 
their  own  Constitution  from  doing  so." 
Cooley,  Const.  Lim.  7th  ed.  387. 

We  do  not  think  it  would  be  profitable  to 
enter  into  a  discussion  of  the  various  phases 
in  which  the  question  has  come,  before  this 
court.  It  is  a  part  of  the  judicial  history  of 
the  state.  It  is  evident  that  the  effort  to 
carry  it  to  its  logical  conclusion  has  ren- 
dered it  necessary  to  make  many  delicate  dis- 
tinctions as  to  the  respect  in  which  and  to 
what  extent  the  word  "property"  applies  to 
an  office,  its  duties,  its  emoluments,  and 
when  and  how  an  office  may  be  abolished,  or 
the  office  retained  and  its  duties  either 
transferred  to  another,  or  distributed  among 
other  governmental  agencies.  We  have  no 
disposition  to  review  these  cases,  but  prefer 
to  adopt  what  may  appropriately  be  called 
the  American  doctrine  upon  the  subject,  so 
clearly  set  forth  in  a  number  of  the  many 
decisions  which  we  have  quoted.  Certainly 
in  one  eventful  period  of  the  history  of  the 
state  it  did  not  occur  to  anyone  to  carry 
the  doctrine  of  Hoke  v.  Henderson  to  its 
logical  conclusion.  Without  entering  into 
any  discussion  of  the  subject,  we  may,  for 
the  purpose  of  this  argument,  assume  that 
the  state  of  North  Carolina  has  never  at  any 
time  from  its  earliest  existence  lost  or  for- 
feited its  statehood,  its  political  integrity, 
nor  has  the  allegiance  of  its  citizens  or  the 
officers  of  the  state  been  changed  to  any 
other  government,  except  in  so  far  as  the 
state  occupied  relations  to  other  govern- 
ments. The  tenure  of  judicial  offices  in 
North  Carolina  prior  to  1868  was  for  life  or 
good  behavior.  At  the  end  of  the  Civil  War 
a  convention  was  held,  and  certain  amend- 
ments made  to  the  Constitution;  retaining, 
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however,  this  provision.  The  Constitution 
thus  amended  was  ratified  by  the  people,, 
and  a  state  government  duly  organized 
thereunder.  Judges  were  elected  and  quali- 
fied,  and  were  thereby  entitled  to  hold  such 
offices  for  life.  In  1868  a  second  convention 
was  held,  the  mode  of  election  changed,  the 
tenure  changed  from  life  to  a  term  of  eight 
years,  and  this  court,  then  composed  of 
Pearson,  Ch.  J.,  and  Justices  Keade  and 
Battle,  and  the  superior  court  bench,  upon 
which  were  several  of  the  ablest  lawyers  in 
the  state,  without  question,  recognized  the 
right  of  the  people  by  constitutional  amend- 
ment to  deprive  them  of  their  offices.  It  did 
not  occur  to  either  of  these  judges  that  they 
held  their  office  under  any  contract,  or  that 
they  had  any  property  interest  therein.  So 
far  as  the  record  of  our  judicial  history 
shows,  no  question  was  made  of  the  right 
of  the  people,  by  amendment  of  their  Con- 
stitution, to  change  the  tenure  and  mode 
of  election  of  their  judges  without  in  any 
respect  abolishing  or  changing  the  duties  of 
the  office.  The  supreme  court  and  superior 
courts  of  North  Carolina,  with  few  excep- 
tions, were  given  the  same  jurisdiction  by 
the  Constitution  of  1868  which  they  have 
under  the  old  Constitution.  Whatever  status 
the  state  may  have  occupied  in  its  Federal 
relations  from  1861  to  1868,  its  judges  held 
their  office  for  life  or  good  behavior,  and 
never  by  any  action  on  their  part  forfeited 
such  office  to  the  state;  hence,  when  the 
state  resumed  its  Federal  relations  with  the 
United  States  government,  it  did  so  in  re- 
spect to  its  original  statehood,  and  not  by 
virtue  of  any  new  source  of  political  life; 
and,  if  Hoke  v.  Henderson  had  been  the  con- 
trolling principle,  they  were  entitled  and  it 
was  their  duty  to  continue  to  hold  their 
office  and  discharge  its  duties  in  accordance 
with  the  tenure  by  which  they  were  origi- 
nally conferred.  Of  course,  we  refer  to  thia 
portion  of  our  history  without  reference  to 
the  actual  conditions  existing,  and  upon  the 
theory  that  the  state,  in  its  sovereign  capac- 
ity, having  withdrawn  its  allegiance  from,, 
in  the  same  capacity  resumed  it  to,  the  Fed- 
eral government.  Texas  v.  White,  7  Wall. 
700,  19  L.  ed.  227,  6  Rose's  Notes,  1066. 
It  has  never  been  seriously  contended  that 
the  judges  in  North  Carolina  were  not 
from  1866  to  1868  rightfully  in  the  dis- 
charge of  their  duties,  or  that  the  title 
to  their  offices  was  in  any  respect  invalidat- 
ed. It  is  a  part  of  the  history  of  this  coun- 
try that  in  a  large  majority  of  the  original 
thirteen  states  forming  the  Union  the  ju- 
dicial tenure  was,  as  in  North  Carolina,  for 
life  or  good  behavior.  A  large  number  of 
those  states  have,  since  the  adoption  of  the 
Federal  Constitution,  amended  their  Con- 
stitutions, making  the  judicial  tenure  for  a 
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term  of  years;  and  in  no  instance,  so  far 
as  our  research  informs  us,  was  the  conten- 
tion made  that  the  offices  were  the  property 
of  the  judges,  held  by  grant.  The  only  ref- 
erence to  the  question  which  we  find  (and 
that  was  a  mere  suggestion)  is  in  Com.  ex 
rel.  Hephurn  v.  Mann,  5  Watts  &  S.  418, 
and  it  is  disposed  of  by  the  court  in  the  fol- 
lowing language:  "The  point  that  it  is  a 
contract,  or  partakes  of  the  nature  of  a  con- 
tract, will  not  bear  the  test  of  examina- 
tion." 

While  we  are  not  insensible  to  the  respon- 
sibility which  we  assume  in  overruling  a 
case  which  has  been  recognized  as  a  control- 
ling authority  upon  this  subject  for  more 
than  half  a  century,  we  feel  that  we  are 
discharging  a  duty  which  the  court  of  last 
resort  owes  when  it  has  become  apparent 
that  the  case  brought  into  question  is  not 
supported  by  sound  reason,  and  is  in  conflict 
with  the  uniform  and  unbroken  current  of 
authority  in  the  Federal  and  state  jurisdic- 
tions. In  so  far  as  Hoke  v.  Henderson  is 
based  upon  a  construction  of  the  Federal 
Constitution,  it  is  our  duty  to  recognize  and 
enforce  the  construction  put  upon  that  Con- 
stitution by  the  Supreme  Court  of  the 
United  States.  We  assume  that,  if  by  any 
lawful  procedure  the  question  could  come 
before  the  Supreme  Court  of  the  Unite<i 
States,  w^hether  an  office  created  by  the  leg- 
islature of  North  Carolina  was  property, 
within  the  10th  section  of  article  1,  and  the 
14th  Amendment  to  the  Constitution,  that 
court  would  not  hesitate  to  follow  its  deci- 
sions, rather  than  those  of  this  state.  But 
it  is  said  that  we  should  not  disturb  a  de- 
cision so  long  acquiesced  in  and  so  often  fol- 
lowed. "If  a  decision  is  based  upon  rea- 
soning that  can  be  shown  to  be  erroneous 
(that  is  to  say,  contrary  to  the  spirit  and 
analogies  of  the  law),  it  will  be  disregarded 
in  other  jurisdictions,  and  may  even  be 
overruled  in  the  same  jurisdiction."  "Wam- 
baugh,  Study  of  Cases,  53.  In  Doe  ex  dem. 
Myers  v.  Craig,  44  N.  C.  (Busbee  L.)  169, 
this  court,  referring  to  a  well-considered 
opinion  theretofore  rendered,  speaking 
through  Pearson,  J.,  says:  "It  is  clear 
Bpruill  y.  Leanj,  35  N.  C.  (13  Ired.  L.) 
225,  is  not  sustained  by  Den  ex  dem.  Flynn 
V.  Williams,  23  N.  C.  (1  Ired.  L.)  609,  and, 
after  much  research,  no  authority  has  been 
foimd  to  support  the  'artificial  and  hard 
rale,  the  practical  operation  of  whieh  at  this 
day  would  be  to  enable  one  man  to  sell  an- 
other man's  land  without  compensation."' 
This  was  regarded  as  sufficient  reason  for 
overruling  a  well-settled  authority  in  this 
gtate  in  respect  to  the  title  to  land.  In 
speaking  of  the  sanctity  of  judicial  prece- 
dents, a  great  jurist  uses  the  following  lan- 
guage: "On  the  other  hand,  I  hold  it  to 
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be  the  duty  of  this  court,  as  well  as  every 
other,  to  revise  its  own  decisions,  and,  when 
satisfied  that  it  has  fallen  into  a  mistake, 
to  correct  the  error  bj'  overruling  its  own 
decisions."  Another  justice  says:  "It  is 
going  quite  too  far  to  say  that  a  single  de- 
cision of  any  court  is  absolutely  conclusive 
as  a  precedent.  It  is  an  elementary  prin- 
ciple that  an  erroneous 'decision  is  not  bad 
law;  it  is  no  law  at  all."  It  may  be  final 
upon  the  parties  before  the  eourt,  but  it 
does  not  conclude  other  parties  having 
rights  depending  upon  the  same  question. 
"It  is,  no  doubt,  true  that  even  a  single- 
adjudication  of  this  court  upon  a  question 
properly  before  it  is  not  to  be  questioned  or 
disregarded  except  for  the  most  cogent  rea- 
sons, and  then  only  in  a  case  where  it  isr 
plain  that  the  judgment  was  the  result  of 
a  mistaken  view  of  the  condition  of  the 
law  applicable  to  the  question.  But  the 
doctrine  of  stare  decisis,  like  almost  every 
other  legal  rule,  is  not  without  its  ex- 
ceptions. It  does  not  apply  to  a  case  where 
it  can  be  shown  that  the  law  haa  been  mis- 
understood or  misapplied,  or  where  the  for- 
mer determination  is  contrary  to  reason. 
The  authorities  are  abundant  to  show  that 
in  such  cases  it  is  the  duty  of  courts  to  re- 
examine the  question.  Chancellor  Kent, 
commenting  upon  the  rule  of  stare  decisis, 
said  that  more  than  a  thousand  cases  could 
then  be  pointed  out  in  the  English  and 
American  reports  which  had  been  overruled, 
doubted,  or  limited  in  their  application." 
Rumsey  v.  New  York  d  N.  E.  R.  Co.  133  N. 
Y.  79,  16  L.  R.  A.  618,  28  Am.  St.  Rep.  600, 
30  N.  E.  664. 

If  it  is  true  that  a  public  office  is  private 
property,  the  state,  instead  of  being  sover- 
eign, finds  herself,  in  her  effort  to  perform 
hergovernmental  functions,  bereft  of  her  sov- 
ereignty, her  hands  tied,  her  progress  ob- 
structed, for  that  those  whom  she  has  com- 
missioned to  be  her  servants  have,  by  grants 
of  parts  and  parcels  of  her  sovereignty,  be- 
come her  masters,  and,  converting  her  com- 
missions into  grants,  forbid  her  to  proceed 
or  go  forward.  That  this  is  not  fancy,  or  an 
imaginary  result  of  enforcing  the  principle 
which  we  are  asked  to  perpetuate,  the  re- 
ports of  decided  cases  in  this  court  amply 
show.  When  it  was  sought  to  chajige  the 
mode  of  governing  the  asylums  and  other 
state  institutions  as  the  general  assembly 
deemed  best  for  the  public  good,  it  was 
claimed  and  held  that  the  state  was  power- 
less, because  the  directors  had  a  grant  based 
upon  contract,  by  which  they  were  entitled 
to  manage  its  institutions  for  a  number  of 
years.  State  ex  rel.  Walser  v.  Bellamy,  120 
N.  C.  212,  27  S.  E.  113;  Lusk  v.  Satcyer. 
120  N.  C.  226,  27  S.  E.  1007.  It  was  held 
in  Day's  Case,  124  N.  C.  369,  46  L.  R.  A. 
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205,32  S.E.750,  that  "although  a  new  meth- 
od of  distributing  the  powers  and  duties 
of  the  government  and  conduct  of  the  state's 
prison  may  be  desirable,  and  the  method 
undertaken  to  be  adopted  in  the  act  of  1899 
may  be  the  best,  and  yet  such  changes  can- 
not be  made  until  the  expiration  of  the  con- 
tract with  tiie  incumbent."  The  system  of 
criminal  courts  created  by  legislative  enact- 
ment could  not  be  changed,  or  the  counties 
in  the  districts  adjusted  to  suit  the  needs 
of  the  people,  because  solicitors  had  con- 
tracts with  the  state,  and  held,  under 
grants,  public  offices.  Walser  ex  rel.  Wilson 
V.  Jordan,  124  N.  C.  683,  33  S.  E.  139; 
State  em  rel.  McGall  v.  Webb,  125  N.  0. 
243,  34  S.  E.  430.  The  right  of  the  state 
to  control,  as  in  the  judgment  of  the  repre- 
sentatives of  the  people  it  thought  best,  Its 
property  interest  in  a  railroad,  was  per- 
verted because  the  directors  had,  by  grant, 
property  in  the  office  for  a  term  of  two 
years.  State  ex  rel,  Bryan  v.  Patrick,  124 
N.  C.  651,  33  S.  E.  151.  The  power  to  re- 
peal an  act,  abolish  the  office  of  railroad 
commissioner,  and  establish  a  new  commis- 
sion— an  agency  of  purely  legislative  crea- 
tion— ^was  denied  for  the  same  reason. 
State  ex  rel.  Abbott  v.  Beddingfield,  125  N. 
C.  256,  34  S.  E.  412.  What  the  representa- 
tives of  the  people  deemed  an  improvement 
in  the  public  school  system  was  prevented 
because,  with  the  grant  of  a  public  office  in 
his  hand,  a  school  committee  man  asserted 
his  property  right  to  the  office.  State  ex 
rel  Greene  v.  Owen,  125  N.  0.  212,  34  S.  E. 
424;  State  ex  rel.  Dalby  v.  Hancock,  125 
N.  C.  325,  34  S.  E.  616;  State  ex  rel.  Oattia 
V.  Oriffin,  125  N.  C.  333,  34  S.  E.  429.  We 
do  not  cite  these  cases  for  the  purpose  of 
criticising  them.  For  the  purpose  of 
the  discussion,  we  regard  them  as  the  logi- 
cal deduction  to  be  drawn  from  the  princi- 
ple that  a  person  may  have  a  contractual 
right  to  or  property  in  public  office. 

The  facts  in  this  case  strikingly  illustrate 
the  wisdom  of  holding  that  a  public  office  is 
not  private  property,  thus  preventing  the 
state  and  its  agencies  from  performing  its 
functions  in  respect  to  its  internal  govern- 
ment. It  became  evident  to  the  legislature 
that  it  would  be  wise  to  inaugurate  a  sys- 
tem of  working  the  public  roads  of  Raleigh 
township  by  the  use  of  the  c<»ivict8.  For 
the  purpose  of  doing  so,  a  scheme  was  de- 
vised and  enacted  into  law.  Officers  were 
provided  for,  and  their  mode  of  election 
and  term  of  office  fixed.  In  process  of  time, 
it  became  necessary  to  enlarge  the  opera- 
tions to  other  parts  of  the  county.  The  plan 
which  hod  been  adopted  was  found  to  be 
wise,  and  it  was  desired  to  enlarge  its 
"sphere.  It  thus  became  necessary  to  have 
other  officers;  to  distribute  the  duties  and 
♦J5  L.  K.  A. 


subdivide  their  work.  For  this  purpose  the 
law  of  1903  was  enacted.  The  whole  scheme 
looked  to  and  had  for  its  object  the  public 
good, — the  improvement  of  the  public  roads, 
— not  the  creation  of  offices  to  be  granted  to 
the  mere  agents  employed  for  this  purpose. 
The  relator  finds  no  place  in  the  new  scheme 
for  working  the  roads.  He  has  no  duties  or 
powers,  and  no  salary  is  provided  for  him. 
If  his  contention  be  correct,  the  working  of 
the  public  roads  must  be  stopped  until  his 
term  of  office  expires.  This  is  the  logical 
result  of  his  contention  that  he  has  a  prop- 
erty right  in  the  office;  that  he  has  risen 
above  his  source;  that,  instead  of  being  a 
mere  servant  or  agent  commissioned  to  dis- 
charge certain  public  duties,  he  has  become 
the  owner  of  part  of  the  sovereignty  of  the 
state,  and  at  his  will  a  great  work  of  pub- 
lic improvement  must  stop.  This  does  vio* 
lence  to  our  conception  of  the  relations 
which  public  servants  bear  to  the  people  or 
their  government.  The  following  language 
used  by  Judge  Nicoll  in  State  ex  rel.  Savan- 
nah V.  Dews,  R.  M.  Charlt.  (Ga.)  404,  so 
clearly  sets  forth  the  reason  upon  which  the 
true  principle  is  founded,  that  we  quote  at 
some  length:  "The  appointment  of  him,  as 
well  as  other  officers,  is  not  a  grant  in  dero- 
gation of  the  rights  of  the  public,  but  the 
constituting  by  the  people,  in  the  exercise 
of  their  sovereignty,  of  an  agent  to  carry 
their  sovereignty  into  effect.  In  creating 
an  office  the  body  public  does  not  restrict 
its  sovereignty,  or  the  power  of  the  legisla^ 
ture  through  whom  that  sovereignty  is  ex- 
pressed and  exercised.  The  purpose  is  to  ex- 
tend the  sphere  of  its  action,  or  at  least  to 
give  it  operation.  But  if  it  be  true  that  the 
officer  has  a  property  in  his  office,  that  that 
property  embraces  its  duties  as  they  were 
prescribed  by  law  at  the  moment  he  waa 
commissioned  and  qualified,  and  that  those 
duties  cannot  be  changed  without  a  for- 
bidden disturbance  of  private  property,  the 
consequence  is  that  by  his  appointment  the 
officer  becomes  placed  above  the  sovereignty 
of  the  people  during  the  term  for  which  he 
is  elected." 

While  it  is  our  duty  to  search  for,  and,  if 
happily  we  find  the  law,  to  apply  it  to  the 
case,  we  think  it  not  improper,  in  view  of 
the  range  which  the  discussion  of  the  prin- 
ciple involved  in  this  case  has  taken  in  our 
Reports,  to  say,  in  response  to  the  argu- 
ment that,  if  the  legislature  be  permitted 
to  change,  modify,  abolish,  or  otherwise  deal 
with  public  office  and  its  incumbents,  uncer- 
tainty in  security  and  constant  disturbance 
in  the  administration  of  the  domestic  af- 
fairs of  the  state  will  follow,  that  ours  is 
a  government  *'of  the  people,  by  the  people, 
and  for  the  people;"  that,  except  in  so  far 
as  thoy  have,  in  their  organic  law,  limited 
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their  power  to  speak  and  act  through  their 
representatives,  sovereignty  rests  with  them. 
We,  who  are  commissioned  to  perform  judi- 
cial ftmctions,  may  not  claim  to  be  wiser 
than  they,  or  find  any  other  guide  for  our 
conduct  than  the  Constitution  which  they 
have  ordained.  If  the  people  have  not  au- 
thorized their  legislative  department  to  par- 
cel out  their  sovereignty  by  grants  of  public 
offices  as  private  property,  we  dare  not  do 
so.  The  legislature,  having  been  intrusted 
with  the  power  of  either  electing  or  provid- 
ing for  the  election  of  officers  of  legislative 
creation,  must,  as  the  representatives  of 
the  people,  be  intrusted  to  make  such 
changes  in  the  tenure,  duties,  and  emolu- 
ments of  such  offices  as,  in  its  judgment,  the 
public  interest  demands.  This  power  having 
been  vested  in  that  department  of  the  gov- 
ernment, it  is  our  duty  to  obey  and  enforce 
the  law  as  the  "state's  collected  will." 

To  conclude  the  matter,  the  doctrine  of 
Hoke  V.  Henderson  is  based  upon  the  propo- 
sition that  public  office  is  private  property, 
with  all  the  results  that  logically  flow  there- 
from. In  so  far  as  that  case  holds  this  pro- 
position to  be  law,  we  expressly  overrule  it, 
and  declare  that  no  officer  can  have  a  prop- 
erty in  the  sovereignty  of  the  state;  that, 
in  respect  to  offices  created  and  provided 
for  by  the  Constitution,  the  people,  in  con- 
vention assembled,  alone  can  alter,  change 
their  tenure,  duties,  or  emoluments,  or  abol- 
ish them;  that,  in  respect  to  legislative 
offices,  it  is  entirely  within  the  power  of 
tho  legislature  to  deal  with  them  as  public 
policy  may  suggest  and  public  interest  may 
demand. 

The  judgment  of  the  court  below  is  of- 
firtncd. 

Glark,  Ch.  J.,  concurring: 

The  court  that  decided  Hoke  v.  Hender- 
son, 15  N.  C.  (4  Dev.  L.)  1,  26  Am.  Dec. 
677,  did  not  deem  themselves  infallible,  for 
they  overruled  divers  of  their  own  opinions 
as  erroneous,  and  succeeding  courts  have 
overruled  other  opinions  of  that  court. 
There  is  no  peculiar  sacredness  attached  to 
Hoke  V.  Henderson.  No  other  court  what- 
ever, anywhere  or  at  any  time,  has  followed 
it  as  authority.  All  have  concurred  in  dis- 
regarding it,  and  not  a  few  have  sharply 
criticised  it,  a  few  of  which  criticisms  have 
been  collected.  127  N.  C,  at  pages  252,  253, 
37  S.  £.  263.  "Even  Homer  sometimes 
nods,*'  according  to  the  Latin  maxim.  If 
Mr.  Reverdy  Johnson  paid  the  decision  the 
scant  compliment .  of  mentioning  it  in  his 
argument  in  Ex  parte  Oarland,  4  Wall.  333, 
18  L.  ed.  366,  the  opinion  of  the  court  did 
not  treat  it  with  as  much  consideration.  It 
is  not  referred  to. 

Nor  has  the  case  always  been  followed 
66  L.  R.  A. 


even  by  this  court.  It  owes  its  prominence, 
not  to  the  original  decision  in  1833,  which 
was  not  followed  for  nearly  forty  years,  but 
to  its  revival  and  wider  application  after  the 
political  changes  in  1870  and  1898.  Its 
fundamental  doctrine,  that  office  is  not  an 
agency,  but  property  obtained  by  contract 
and  therefore  protected  by  the  contract 
clause  of  the  Federal  Constitution,  was 
most  effectually  denied  by  every  judge  when 
he  took  his  seat  on  the  supreme  or  the  su- 
perior court  bench  in  1868,  since  he  did  so 
in  disregard  of  that  holding.  The  conven- 
tion of  1868  could  no  more  abrogate  a  con- 
tract (if  office  was  a  contract)  than  it  could 
any  other  contract  made  in  1865-68.  The 
court  has  often  ignored  it,  notablv  in  Mills 
y.  Williams,  33  N.  C.  (11  Ired.'L.)  558; 
State  ex  rel.  Bunting  v.  QaleSy  77  N.  C.  283, 
and  Winslow  v.  Mortoti,  118  N.  C.  486,  24 
S.  E.  417;  and  there  are  other  cases  in 
which  it  has  been  only  partially  upheld. 
Having  discussed  these  cases  in  numerous 
dissenting  opinions  from  Day's  Case,  124 
N.  C.  362,  46  L.  R.  A.  295,  32  S.  E.  748, 
down  to  Taylor  v.  Vann,  127  N.  C,  at  p«ges 
243-253,  37  8.  E.  263,  in  which  last  many 
of  the  opinions  sustaining  the  legislative 
power  over  offices  created  by  legislation  are 
again  collected,  it  is  not  necessary  thut  I 
should  now  discuss  them. 

As  the  essence  of  the  decision  in  Hoh^  v. 
Henderson  is  that  office  is  property  based  on 
contract,  and  hence  protected  by  the  United 
States  Constitution  (for  there  is  no  such 
clause  in  the  state  Constitution),  the  gen- 
eral assembly  could  not,  if  that  view  was 
correct,  make  any  rule  nor  pass  any  law  to 
disregard  it.  If  they  could,  then  all  future 
contra ctfl  of  any  kind  whatsoever  could  be 
taken  out  of  the  protection  of  the  Federal 
Constitution  by  a  simple  statute  that  all 
future  contracts  shall  not  have  that  protec- 
tion. So  far  from  the  legislature  acquiesc- 
ing, every  case,  from  Hoke  v.  Henderson  it- 
self down  to  Mial  v.  Ellingtov,  the  present 
case,  was  necessarily  presented  by  legisla- 
tive action  taken  in  disregard  of  Hok*i  v. 
Henderson.  As  long  as  the  court  held  to 
the  doctrine  of  that  case,  the  legislature 
could  make  no  rule  to  the  contrary,  beyond 
persistently  disregarding  it,  as  it  has  often 
done,  as  evidenced  by  numerous  decisions. 
There  is  no  way  to  get  rid  of  the  decision  ex- 
cept by  the  court  which- made  it  repudiating 
it,  for  the  reasons  given  in  the  very  able 
opinion  filed  in  this  case  by  Mr.  Justice 
Connor. 

The  legislature  shapes  the  administrative 
and  political  policy  of  the  state,  and  its 
members  are  elected  at  short  intervals  for 
the  purpose  of  conforming  the  direction  of 
public  affairs  to  the  changing  sentiment  of 
the  people  and  the  progress  of  events.    Thi-i 
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policy  must  be  put  into  operation  through 
officers  who  are  simply  agents  of  the  govern- 
ment. If  a  legislature  elected  for  two  years 
can  put  in  its  agents  for  life  or  long  terms, 
and  keep  them  in  by  the  court's  holding  that 
oflice  is  a  contract  and  incumbents  are  ir- 
removable, such  temporary  legislature  can 
dominate  the  people  for  any  period  it  may 
see  fit  to  fix  for  the  duration  of  offices  filled 
or  created  by  it.  This  is  a  denial  of  the 
foundation  principle  of  all  American  govern- 
ment,— the  sovereignty  of  the  people.  The 
fact  that  the  Constitution  fixes  the  term  of 
certain  officers,  and  forbids  a  diminution  of 
their  salaries,  is  of  itself  conclusive  that  all 
other  officers  and  their  salaries  arc  not  thus 
protected,  but  are  subject  to  change  and 
control  by  the  people,  acting  through  sub- 
sequent legislatures. 

It  must  be  remembered  that,  when  Hoke 
V.  Henderson  was  decided,  the  United  States 
Supreme  Court  had  not  then  held,  as  it  soon 
afterwards  did  in  Butler  v.  Pennsylvania, 
10  How.  402,  410,  13  L.  ed.  472,  478,  that  an 
office  was  not  a  contract,  and  not  protected 
by  the  contract  clause  of  the  Federal  Consti- 
tution. This  doctrine  that  court  has  uni- 
formly maintained  ever  since,  notably  in 
Nemton  v.  Mahoning  County,  100  U.  S.  548, 
25  ]j.  ed.  710;  Blake  v.  United  States,  103 
U.  S.  227,  20  L.  ed.  462 :  Crenshaw  v.  United 
States,  134  U.  S.  99,  33  L.  ed.  825,  10  Sup. 
Ct.  Kep.  431,  and  many  other  cases,  in- 
cluding the  late  decision  in  Taylor  v.  Beck- 
ham, 178  U.  a  577,  44  L.  ed.  1187,  20  Sup. 
Ct.  Rep.  1009.  Had  those  decisions,  or  any 
one  of  them,  been  rendered  in  1833,  it  is 
quite  certain  Uokc  v.  Henderson  would  have 
been  decided  the  other  way,  for  the  construc- 
tion placed  by  the  United  States  Supreme 
Court  ujion  any  clause  of  the  Federal  Con- 
stitution is  conclusive  upon  all  other  courts. 

For  well-nigh  forty  years  Hoke  v.  Hend- 
erson was  applied  to  no  controversy  over  an 
office.  In  Mills  v.  Williams,  33  N.  C.  (11 
Ired.  L.)  558,  it  was  not  cited,  but  disre- 
garded and  practically  overruled,  both  in 
the  reasoning  of  the  opinion  and  its  effect, 
which  was  to  hold  that  all  the  duties  and 
emoluments  of  the  office  of  sheriff  of  Polk 
county  were  transferred  intact  to  the  sher- 
iff of  Rutherford  county.  In  Cotten  v.  Ellis, 
52  N.  C.  (7  Jones,  L.)  548,  it  is  true  Hoke 
V.  Henderson  was  cited,  but  the  decision 
rested  on  a  different  point, — that  the  state 
could  not  vacate  a  Federal  office.  The  legis- 
lature of  1865  disregarded  Hoke  v.  Hender- 
son by  vacating  legislative  offices,  and  even 
filling  such  judgeships  as  it  saw  fit  with 
new  men.  In  1808  the  convention  again  did 
the  same  thing  by  the  judges  which  Hoke  v. 
Henderson  held  could  not  be  done  by  the 
clerks,  t.  e.,  changed  the  appointive  life  ten- 
ure into  an  elective  term  of  years.  This 
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could  not  have  been  done  if  office  were  a 
contract,  for  the  Federal  Constitution  for- 
bids any  "state  to  pass  any  law  to  impair 
the  obligation  of  a  contract."  The  restric- 
tion was  upon  the  state,  not  merely  upon 
its  legislature.  The  prohibition  applies  to 
a  convention  as  well  as  to  the  legislature. 
Louisiana  v.  Taylor,  105  U.  S.  454,  26  L.  ed. 
1133,  and  other  cases  cited;  Stale  ex  rel, 
Abbott  V.  Beddingfield,  125  N.  C,  at  page 
285,  34  S.  E.  412.  As  already  stated,  every 
judge  who  took  his  seat  upon  the  bench  in 
1868,  took  it  in  defiance  of  Hoke  v.  Hender- 
son. The  officers  tiu*ned  out  in  1868  held, 
not  by  virtue  of  any  authority  recognized  in 
1861-65,  but  they  had  all  been  inducted  in 
1865,  after  the  war  closed,  or  later. 

After  being  thus  silent  and  practically 
disregarded  without  a  single  application  of 
it,  for  nearly  forty  years,  Hoke  v.  Hender- 
son was  resurrected  after  the  cliange  in  the 
political  majority  of  the  general  assembly 
in  consequence  of  the  elections  oif  1870  and 
1872.  Its  invocation  and  somewhat  more 
extended  application  thwarted  the  effort  of 
the  people,  through  their  new  representa- 
tives, to  control  the  policy  of  the  state 
by  changing  the  incumbents  of  offices  creat- 
ed by  the  legislature  with  men  of  views  in 
accord  with  the  change  expressed  at  the 
ballot  box.  Later  on,  however,  Hoke  v.  Hen- 
derson was  practically  ignored,  or  much 
limited,  in  State  ex  rel.  Bunting  v.  Galea, 
77  N.  C.  283;  Winslow  v.  Morton,  118  N. 
C.  480,  24  S.  E.  417,  and  other  cases. 

In  State  ex  rel.  Walser  v.  Bellamy,  120 
N.  C.  212,  27  S.  E.  113,  there  was  an  appli- 
cation of  Hoke  v.  Henderson  in  a  case  where 
new  incumbents  were  placed  in  offices  as  to 
which  there  had  been  no  change  of  duties, 
but  a  change  of  names  only.  This  decision 
was  within  the  limits  of  the  original  deci- 
sion. It  was  the  subsequent  cases,  begin- 
ning with  Day*s  Case,  in  124  N.  C.  362,  46 
L.  R.  A.  295,  32  S.  E.  748,  which  carried 
it  further,  causing  it  to  be  denied,  and  its 
ultimate  and  inevitable  overthrow.  In 
Ward  v.  Elizabeth  City,  121  N.  C.  1,  27  S. 
E.  993,  attention  was  for  the  first  time 
called  to  the  fact  that  the  decision  in  Hoke 
V.  Henderson  had  been  denied  in  all  other 
states,  and,  while  admitting  that  it  had 
been  recognized  in  this  state,  it  was  held 
that  Ward  was  not  protected  by  it.  In 
State  ex  rel.  Caldwell  v.  Wilson,  121  N.  C. 
425,  28  S.  E.  554,  in  a  very  able  opinion,  it 
was  again  shown  (at  pages  467,  468,  121  N. 
C,  pages  560,  561,  28  S.  E.),  that  Hoke  v. 
Henderson  was  contrary  to  all  precedents 
elsewhere,  and  the  opinion  was  expressed 
that  the  doctrine  had  been  "carried  to  its 
fullest  legitimate  extent"  here,  and  Wilson, 
like  Ward,  was  held  not  protected  by  it  in 
his  office. 
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With  the  subsequent  expansion  of  the 
-doctrine  to  new  territory  and  wider  fields, 
it  can  serve  no  purpose  now  to  deal.  Those 
matters  have  been  fully  discussed  in  the 
•opinions  and  dissenting  and  concurring 
opinions  filed  in  the  various  "officeholding 
cases"  from  Day's  Case,  124  N.  C.  362,  46 
L.  R.  A.  295,  32  S.  E.  748,  in  which  the 
legislatiu'e  was  denied  power  to  control  the 
penitentiary,  down  through  various  offices 
to  Taylor  v.  Vann,  127  N.  C.  249,  37  S.  E. 
263,  which  was  as  to  the  costs  in  an  action 
to  recover  a  $2  per  annum  office  (member 
of  county  board  of  education)  when  the 
term  of  the  officer  had  expired  before  judg- 
ment. Thus  expanded,  the  doctrine  neces- 
sarily destroyed  itself.  The  people  of  the 
state  could  not  and  would  not  be  prohibited 
and  controlled  in  the  management  of  their 
own  institutions  and  their  public  policies 
by  judge-made  law,  which  was  denied  by  all 
other  courts,  including  the  highest  at  Wash- 
ington. The  doctrine  has  existed  nowhere 
^Ise.  The  conflict  between  the  court  and 
general  assembly  could  not  continue.  No 
act  of  the  legislature  could  terminate  it. 
Every  time  the  question  has  been  presented 
in  all  these  years,  it  has  been  raised  upon 
«n  act  of  the  legislature  which  had  been 
passed  in  disregard  of  Hoke  v.  Henderson. 
Its  assertion  could  be  renounced  only  by  the 
court.  This  it  has  now  done,  explicitly, 
clearly,  and  the  doctrine  of  private  property 
in  public  office,  started  on  its  course  by  the 
decision  in  Hofce  v.  Henderson,  will,  like 
the  ghost  in  Hamlet,  "no  longer  walk  the 
earth"  to  disquiet  the  peace. 

Montgomery,  J.,  dissenting: 

Mr.  Justice  Connor,  in  writing  for  the 
court  its  opinion  in  this  case,  states  clearly 
and  forcibly  what  is  called  the  "American 
doctrine"  in  reference  to  the  nature  and 
tenure  of  public  office,  and  makes  copious 
extracts  from  the  decisions  of  the  courts  of 
many  of  the  states  of  the  Union,  and  from 
two  of  the  Supreme  Court  of  the  United 
States,  in  affirmation  of  the  view  of  the  ma- 
jority of  the  court;  and  it  may  be  taken  as 
true  that  the  supreme  court  of  North  Caro- 
lina is  the  only  court,  state  or  Feder- 
al, which  has  held  that  a  legislative  of- 
fice is  property,  that  it  is  held  by 
<Jontract  between  the  state  and  the  officer, 
and  tlmt  the  officer  can  be  deprived  of  his 
office  by  judicial  determination  only.  I  was 
aware  of  this  particular  isolation  of  the 
North  Carolina  court  when  I  wrote  for  the 
oourt,  at  its  February  term,  1897,  the  opin- 
ion in  the  case  of  State  ex  rel.  Walser  v. 
Bellamy,  120  N.  C.  212,  27  S.  E.  113.  Why, 
then,  did  I  not,  at  that  time,  take  the  oppo- 
site view,  and  use  my  voice  to  ally  the  de- 
cisions of  this  court,  on  the  subject  under 
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discussion,  with  the  universal  judicial  sen- 
timent of  the  country?  There  were  two 
reasons  why  I  could  not  do  so.  The  first 
was  that  for  almost  three  score  and  ten 
years  the  law  as  it  was  written  in  State  ea 
rel,  Walser  v.  Bellamy,  120  N.  C.  212,  27  S. 
E.  113,  had  been  the  law  under  decisions  of 
this  court,  and  those  decisions  made  by 
judges  holding  personally  diff'erent  political 
views,  and  many  of  them  known  to  be  of 
marked  judicial  temperament,  and  ranking 
in  the  very  highest  order  of  legal  learning 
and  general  scholarship;  and,  second,  those 
decisions,  and  especially  the  one  of  Hoke  v. 
Henderson,  15  N.  C.  (4  Dev.  L.)  1,  25  Am. 
Dec.  677,  delivered  in  1833,  and  written  by 
Chief  Justice  Ruffin,  seemed  to  me  to  be  con- 
clusive on  the  subject.  The  judges  at  that 
time  were  Ruffin  (Chief  Justice),  Daniel, 
and  Gaston,  a  court  of  which  any  nation  in 
any  age  might  be  proud.  The  opinion  is  a 
model  of  judicial  style,  notable  for  its 
strong  and  pure  English  and  for  the  vigor 
and  force  of  its  reasoning.  No  synopsis  of 
it  can  do  the  author  justice.  Among  the 
conclusions  was  this:  That  an  office  was 
property,  a  vested  right,  existing  under  con- 
tract between  the  state  and  the  officer,  and 
that  an  act  of  the  legislature  which  sought 
to  deprive  the  officer  of  his  property  in  the 
office  was  unconstitutional  and  void.  And 
that  proposition  was  not  doubted  by  this 
court  until  sixty-six  years  had  elapsed, 
when  the  dissenting  opinion  in  Day's  Case, 
124  N.  C.  362,  46  L.  R.  A.  296,  32  S.  E. 
748,  was  filed  by  Justice  Clark,  the  present 
chief  justice.  Within  less  than  two  years 
before  the  dissenting  opinion  in  Day's  Case 
was  filed,  the  same  justice  had  written  the 
unanimous  opinion  of  this  Court  in  the 
case  of  Ward  v.  Elizabeth  City,  121  N.  C.  1, 
27  S.  E.  994,  upholding  the  doctrine  of  Hoke 
v.  Henderson,  in  the  following  language: 
"The  only  restriction  upon  the  legislative 
power  is  that  after  the  officer  has  accepted 
office  upon  the  terms  specified  in  the  act  cre- 
ating the  office,  this  being  a  contract  be- 
tween him  and  the  state,  the  legislature 
cannot  turn  him  out  by  an  act  purporting 
to  abolish  the  office,  but  which  in  efl'ect  con- 
tinues the  same  office  in  existence.  This  is 
on  the  ground  that  an  office  is  a  contract  be- 
tween the  officer  and  the  state,  as  was  held 
in  Hoke  v.  Henderson,  15  N.  C.  (4  Dev.  L.) 
1,  25  Am.  Dec.  677,  and  has  ever  since  been 
followed  in  North  Carolina  down  to  and  in- 
cluding State  ex  rel.  Walser  v.  Bellamy,  120 
N.  C.  212,  27  S.  E.  113,  though  this  is  the 
only  one  of  the  forty-five  states  of  the  Union 
which  sustains  that  doctrine." 

In  writing  of  that  celebrated  opinion 
{Hoke  V.  Henderson)  nearly  forty  years 
afterwards,  Pearson,  Ch.  J.,  in  State  ex  rel. 
Clark  V.  Stanley,  66  N.  C.  67,  8  Am.  Rep. 
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488,  referred  to  it  as  *'that  mine  from  which 
8o  much  rich  ore  has  been  dug."  I  cannot 
think  it  out  of  place  to  quote,  from  the  ad- 
dress of  the  late  Honorable  William  A.  Gra- 
ham on  the  life  of  Chief  Justice  Ruffin,  his 
remarks  in  reference  to  that  great  case, — 
Hoke  v.  Henderson.  The  speaker  said: 
"Judge  RufEn's  conversancy  with  political 
ethics,  public  law,  and  English  and  Ameri- 
can history  seems  to  have  assigned  to  him 
the  task  of  delivering  the  opinions  on  con- 
stitutional questions  which  have  attracted 
most  general  attention.  That  delivered  by 
him  in  the  case  of  Hoke  v.  Henderson,  in 
which  it  was  held  that  the  legislature  could 
not,  by  a  sentence  of  its  own  in  the  form  of 
an  enactment,  devest  a  citizen  of  property, 
even  in  a  public  office,  because  the  proceed- 
ing was  an  exercise  of  judicial  power,  re- 
ceived the  encomium  of  Kent  and  other  au- 
thors on  constitutional  law,  and  I  happened 
personally  to  witness  that  it  was  the  main 
authority  relied  on  by  Mr.  Reverdy  Johnson 
in  the  argument  for  the  second  time  in  Ex 
parte  Oarland,  which  involved  the  power  of 
Congress,  by  a  test  oath,  to  exclude  lawyers 
from  the  practice  in  the  Supreme  Court  of 
the  United  States  for  having  participated  in 
Civil  War  against  the  government,  and  in 
which  its  reasoning  on  the  negative  side  of 
the  question  waa  sustained  by  that  august 
tribunal.*'*  The  same  question  was  before 
this  court  again  in  the  case  of  Cot  ten  v.  EU 
lis,  52  N.  C.  (7  Jones,  L.)  645.  The  court 
there  said,  through  Pearson,  Ch.  J.:  "The 
legal  effect  of  the  appointment  was  to  give 
the  office  to  the  applicant,  and  he  became  en- 
titled to  it  as  a  'vested  right*  for  the  term 
of  three  years,  from  which  he  could  only  be 
removed  in  the  manner  prescribed  by  law, 
and  of  which  the  legislature  had  no  power 
to  deprive  him.  This  is  settled.  Hoke  v. 
Henderson,  15  N.  C.  (4  Dev.  L.)  1,  25  Am. 
Dec.  677."  And  again  the  question  was  pre- 
sented for  decision  in  the  case  of  King  v. 
Hunter,  65  N.  C.  603,  6  Am.  Rep.  764.  The 
opinion  in  the  case  was  delivered  by  Judge 
Reade,  who  said:  "Nothing  is  better  set- 
tled than  that  an  office  is  property.  The  in- 
cumbent has  the  same  right  to  it  that  he 
has  to  any  other  property.  There  is  a  con- 
tract between  him  and  the  state  that  he  will 
discharge  the  duties  of  the  office  (and  he  is 
pledged  by  his  bond  and  his  oath),  and  that 
he  shall  have  the  emoluments  (and  the 
state  is  pledged  by  its  honor).  When  the 
contract  is  struck,  it  is  as  complete  and 
binding  as  a  contract  between  individuals, 
and  it  cannot  be  abrogated  or  impaired  ex- 
cept by  the  consent  of  both  parties."  Again 
the  question  was  presented  in  the  case  of 
Bailey  v.  Caldwell,  68  N.  0.  472,  and  de- 
cided in  the  same  way.  Upon  the  reason- 
ing and  the  authority  of  the  foregoing  cases, 
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the  numerous  decisions  involving  the  same 
question,  and  heard  in  this  court,  beginning 
with  State  ex  rel.  Walser  v.  Bellamy,  down 
to  this  time  have  been  made. 

It  may  not  be  inappropriate  to  say  that 
the  thorough  and  elaborate  arguments  of 
counsel  and  the  dissenting  opinions  in  the 
cases  that  followed  Btate  ex  rel.  Walser  v, 
Bellamy  very  much  weakened  my  view  of 
the  correctness  of  the  decision  in  Hoke  v. 
Henderson  as  applicable  to  the  genius  of 
our  institutions  and  the  thought  of  the  age^ 
and  I  am  free  to  say  that  if  it  had  been  a 
new  question  I  would  have  adopted  what  is- 
called  by  the  court  "the  American  doctrine."" 
But  I  cannot  get  my  consent  to  join  in  over- 
ruling the  decisions  of  this  court,  beginning^ 
with  Hoke  v.  Henderson  and  at  intervals- 
down  almost  to  the  present  day:  First,  be- 
cause the  law  as  settled  in  those  decisions 
has  been  too  long  the  law  of  this  state  to  be 
overthrow^n  by  the  judicial  decree  of  judges 
who  may  not  see  the  law  more  clearly  than 
did  that  great  court  which  made  the  deci- 
sion in  that  celebrated  case  of  Hoke  v.  Hen- 
derson, not  to  mention  succeeding  judges- 
who  followed  the  precedent.  And,  again^ 
the  general  assembly  has  met  in  session 
more  than  thirty  times  since  the  decision  of 
Hoke  V.  Henderson.  Its  members  knew,  at 
any  and  all  of  its  sessions,  that  so  far  a» 
legislative  offices — ^that  is,  offices  not  or- 
dained by  the  Constitution  with  fixed 
terms — were  concerned,  they  could  alter  the- 
effect  of  the  rule  laid  down  in  that  case  by 
the  enactment  of  a  statute,  not  "retro- 
spective" in  its  action,  thereby  interfering 
with  vested  rights,  but  prescribing  a  rule  of 
property  in  said  office,  and  modifying  the 
extent  of  interest  and  tenure  therein  "pro- 
spectively." State  ex  rel.  Caldwell  v.  WU- 
son,  121  N.  C.  at  page  469,  28  S.  E.  554. 
By  that  means,  such  officers  elected  or  ap- 
pointed after  the  going  into  effect  of  the 
act  would  hold  under  the  statute  and  sub- 
ject to  its  provisions.  No  such  statute  has- 
been  enacted.  The  legislative  department 
haa  acquiesced  in  Hoke  v.  Henderson,  with 
full  knowledge  that  it  had  the  power  to- 
change  the  effect  of  the  doctrine  announced 
in  Hoke  v.  Henderson  in  the  manner  and  to 
the  extent  above  specified.  A  bill  for  that 
purpose  was  introduced  at  the  session  of 
1901,  and  received  the  unanimous  report  of 
the  committee  which  had  it  in  charge,  but 
for  reasons  satisfactory  to  them  it  was  not 
enacted  into  law.  Under  such  an  act  the 
officer  would  take  his  office  with  the  knowl- 
edge and  understanding,  when  he  accepted 
it,  that  he  held  it  subject  to  removal  under 
the  terms  of  the  act,  and  no  such  question 
could  arise  as  was  decided  in  Hoke  v.  Hen- 
derson, where  the  right  to  the  c^ce  was  un- 
qualified.    In  case  of  removal  of  any  sud^ 
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officer,  no  constitutional  provision,  either 
Federal  or  state,  could  be  invoked  to  protect 
his  rights  of  property  in  case  of  his  removal 
from  office,  as  he  agreed  that  that  might  be 
done  when  he  accepted  it.  It  was  the  Con- 
stitution of  North  Carolina  of  1776,  adopted 
at  Halifax,  which  was  referred  to  in  the 
case  of  Hoke  v.  Henderson  as  the  instru- 
ment which  was  violated  by  the  act  of  as- 
sembly, and  the  provision  was  §  12  in  the 
Declaration  of  Rights,  which  was  in  these 
words :  "That  no  freeman  ought  to  be  taken, 
imprisoned,  or  disseised  of  his  freehold,  lib- 
erties, or  privileges,  or  outlawed  or  exiled, 
or  in  any  mamier  destroyed  or  deprived  of 
his  life,  liberty,  or  property,  but  by  the  law 
of  the  land."  That  section  is  now  §  17  of 
article  1  of  the  Constitution  of  North  Caro- 
lina. 

There  was  some  discussion  in  the  opinion 
of  the  court,  and  also  in  the  concurring 
opinion,  of  the  views  and  conduct  of  the 
judges  elected  under  the  state  Constitution 
of  1868.  There  had  never  been  a  decision 
of  the  United  States  Supreme  Court  holding 
that  an  office  was  property  resting  in  con- 
tract. Those  judges  must  have  known  that 
fact.  In  Hoke  v.  Henderson  such  a  holding 
had  been  made  by  our  own  court,  and  no 
doubt  the  judges  elected  under  the  state 
Constitution  of  1868  believed  that  a  con- 
vention of  the  people  had  the  full  right  to 
abolish  offices  or  remove  officers,  and  that 
in  the  exercise  of  that  power  they  had 
changed  the  terms  of  the  judges'  offices  and 
also  removed  the  incumbents.  The  doctrine 
of  Hoke  V.  Hendet'son  was  that  the  legisla- 
ture could  not  deprive  one  of  his  office,  be- 
cause it  was  property  and  rested  in  contract, 
but  there  is  not  a  hint  in  the  case  that  the 
people  in  convention  did  not  have  that  pow- 
er. 

1  am  pleased  with  the  spirit  and  language 
of  Mr.  Justice  Connor,  manifested  through- 
out the  decision  of  the  case,  and  especially 
that  part  of  it  in  which  reference  to  the 
decisions  of  this  court,  which  are  said  by 
some  to  be  an  extension  of  the  doctrine  of 
Hoke  y.  Henderson,  is  made.  I  quote  it: 
"We  do  not  think  it  would  be  profitable  to 
enter  into  a  discussion  of  the  various  phases 
in  which  the  question  has  come  before  this 
court.  It  is  a  part  of  the  judicial  history 
of  the  state.  It  is  evident  that  the  effort  to 
carry  it  to  its  logical  conclusion  has  ren- 
dered it  necessary  to  make  many  delicate 
,  distinctions  as  to  the  respect  in  which,  and 
to  what  extent,  the  word  'property*  applies 
to  an  office,  its  duties,  its  emoluments,  and 
when  and  how  an  office  may  be  abolished,  or 
the  office  retained  and  its  duties  either 
transferred  to  another  or  distributed  among 
other  governmental  agencies.  We  have  no 
disposition  to  review  these  cases,  but  prefer 
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to  adopt  what  may  appropriately  be  called 
the  'American  doctrine'  upon  the  subject,  so 
clearly  set  forth  in  a  number  of  the  many 
decisions  which  we  have  quoted."  As  to  the 
correctness  of  the  decisions  referred  to  in 
the  above  quotation,  with  the  premise  ad- 
mitted that  the  law  of  Hoke  v.  Henderson 
was  the  recognized  law  at  that  time  in 
North  Carolina,  I  am  content,  as,  indeed,  I 
must  be,  to  abide  the  judgment  of  the  pro- 
fession, with  the  hope  and  in  the  belief  that 
the  judgment  of  future  and  of  calmer  times,, 
if  an  adverse  one,  may  be  expressed  more 
charitably  than  was  that  of  the  opponents 
of  the  decisions  at  the  time  they  were  made. 

Donglas,  J.,  dissenting: 

When  the  opinion  of  the  court  was  filed 
in  this  case  I  was  so  seriously  ill  as  to  be 
helpless,  and  hence  I  take  advantage  of  the 
kindly  consent  of  my  associates  to  now  file 
my  dissenting  opinion,  I  would  gladly  drop- 
the  matter,  but  for  the  feeling  that  such  ac- 
tion on  my  part  might  be  misunderstood. 
In  the  light  of  an  unforgotten  past,  it  seems 
proper  that  I  should  briefly  state  the  fact& 
that  constitute  my  justification  in  consist- 
ently following  in  my  judicial  career  the 
principle  laid  down  in  Hoke  v.  Henderson, 
15  N.  C.  (4  Dev.  L.)  1,  25  Am.  Dec.  677. 
Excuse  or  apology  I  have  n<Mie  to  offer.  I 
understand  that  the  opinion  of  the  court 
goes  to  the  extent  of  deciding  that  no  one- 
can  have  any  property  in  the  tenure  of  an 
office,  and  "that  in  respect  to  legislative  of- 
fices it  is  entirely  within  the  power  of  the 
legislature  to  deal  with  them  as  public  pol- 
icy may  suggest  and  public  interest  may  de- 
mand." This  cuts  up  by  the  roots  the  dom- 
inating principle  of  Hoke  v.  Henderson,  and 
of  all  subsequent  cases  based  thereon.  No- 
distinction  whatever  is  made  between  the 
different  cases  involving  the  application  of 
the  principle.  It  is  the  principle  itself  that 
is  denounced  as  intrinsically  vicious,  and 
therefore  calling  for  judicial  extirpation. 
It  necessarily  follows  that  in  the  light  of 
this  decision  we  were  just  as  wrong  in  1897 
in  rendering  our  unanimous  decision  in 
State  ex  rel,  Walser  v.  Bellamy,  120  N.  C. 
212,  27  S.  E.  113;  Lusk  v.  Sawyer,  120  N. 
C.  225,  27  S.  E.  1007,  and  Person  v.  Bouih- 
erland,  120  N.  C.  225,  27  8.  E.  1007,  as  we 
were  in  any  of  those  subsequent  decisions 
which  became  the  subject  of  so  much  con- 
troversy. 

There  has  been  no  change  in  the  law,  and, 
if  the  court  is  right  now,  it  was  wrong  then 
in  refusing  to  the  dominant  power  in  the 
legislature  the  disposition  of  the  offices  to 
which  they  were  legally  entitled.  It  irre- 
sistibly follows  that  if  the  court  in  1897  had 
been  constituted  as  it  is  now,  in  the  li^ht 
of  its  present  decision,  it  would  have  of- 
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fered  no  bar  to  the  will  of  the  legislature, 
and  would  have  turned  over  the  asylums 
-and  other  state  insiititutions  to  those  whom 
we  excluded.  This  seems  the  very  irony  of 
fate. 

I  will  not  undertake  to  defend  the  prin- 
■ciple  underlying  the  decision  in  Eoke  v. 
Henderson,  as  I  can  add  nothing,  to  what 
has  already  been  said.  My  personal  view^s 
have  been  fully  expressed  when  speaking  for 
the  court  in  State  ex  rel.  Greene  v.  Oicen, 
125  X.  C.  212,  34  S.  E.  424,  and  Taylor  v. 
Vann,  127  N.  C.  243,  37  S.  E.  263,  and  in 
my  concurring  opinion  in  Walser  ex  rel, 
^Mlson  v.  Jordan,  124  N.  C.  707,  33  S.  E. 
139.  I  will  now  confine  myself  to  the  rea- 
sons actuating  me  in  accepting  the  principle 
as  settled  law  when  I  came  upon  the  bench, 
and  consistently  following  it  thereafter. 
The  court  quotes  with  approval  from  my 
opinion,  speaking  for  the  court,  in  Btate  ex 
rel.  Coldicell  v.  Wilson,  121  N.  C.  467,  28 
S.  E.  561,  as  follows:  "With  the  exception 
of  this  state,  it  is  the  well-settled  doctrine 
in  the  United  States  that  an  office  is  not 
regarded  as  held  under  a  grant  or  contract, 
within  the  general  constitutional  provision 
protecting  contracts ;  but,  unless  the  Consti- 
tution otherwise  expressly  provides,  the  leg- 
islature has  power  to  increase  or  vary  the 
■duties  or  diminish  the  salary  or  other  com- 
TpcTisation  appurtenant  to  the  office,  or  abol- 
ish any  of  its  rights  or  privileges,  before  the 
<end  of  the  term,  or  to  alter  or  abridge  the 
term,  or  to  abolish  the  office  itself.  .  .  . 
Except  in  North  Carolina,  it  is  well  settled 
that  there  is  no  contract,  either  express  or 
implied,  between  a  public  officer  and  the 
government,  whose  agent  he  is;  nor  can  a 
public  office  be  regarded  as  the  property  of 
the  incumbent."  That  is  true,  but  the  same 
o])inion  went  on  to  say:  "But  our  decision 
in  the  case  at  bar  does  not  conflict  with 
that  in  Hoke  v.  Henderson.  The  statute 
now  under  consideration  is  not  retro- 
spective, and  does  not  interfere  with  any 
vested  right.  Being  a  part  of  the  act 
originally  creating  the  office  of  railroad  com- 
missioner, it  'prescribed*  a  rule  of  property 
in  said  office,  and  modifies  the  extent  of  in- 
terest and  tenure  therein  'prospectively.* 
Tlie  defendant,  taking  under  the  act,  holds 
subject  to  the  act,  and,  relying  upon  his  con- 
tract is  bound  by  all  its  provisions.  One  of 
its  express  provisions  was  the  reserved  right 
of  the  legislature  to  remove,  and  the  power 
and  duty  of  the  governor  to  suspend,  under 
a  given  state  of  facts.  This  power  of  sus- 
pension, together  with  the  necessary  method 
of  its  enforcement,  was  assented  to  by  the 
defendant  in  his  acceptance  of  the  office; 
.  .  .  that  the  only  property  he  could 
liavo  in  the  office  was  that  given  to  him  by 
the  statute,  which  must  be  construed  in  all 
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its  parts.  His  commission,  which  is  his  ti- 
tle deed,  appears  to  us  with  the  fateful 
words  of  the  created  act  written  across  its 
face  by  the  hand  of  the  law."  In  that  case 
I  also  said,  for  a  unanimous  court:  "We 
realize  the  responsibilities  of  this  coiurt  in 
settling  the  line  of  demarcation  between  the 
legislative,  executive,  and  supreme  judicial 
powers,  which  by  constitutional  obligation 
must  be  kept  forever  separate  and  distinct. 
This  vital  line  must  be  drawn  by  us  alone, 
and  we  will  endeavor  to  draw  it  with  a  firm 
and  even  hand  free  alike  from  the  palsied 
touch  of  interest  or  subserviency  and  the 
itching  grasp  of  power.  Should  the  legis- 
lative or  executive  departments  of  the  state 
cross  that  line,  we  will  put  them  back  where 
they  belong ;  but  upon  us  rests  the  equal  ob- 
ligation of  keeping  upon  our  own  side.  This 
is  a  question,  not  of  discretion,  but  of  law; 
a  matter  not  of  expediency,  but  of  right." 

From  the  course  of  judicial  conduct  thus 
explicitly  declared,  I  have  never  knowingly 
departed.  At  the  same  term  it  was  said  by 
a  unanimous  court,  in  Ward  v.  Elizabeth 
City,  121  N.  C.  1,  27  S.  E.  993,  that  "this  is 
on  the  ground  that  an  office  is  a  contract  be- 
tween the  officer  and  the  state,  as  was  held 
in  Hoke  v.  Henderson,  lo  N.  C.  (4  Dev.  L.) 
1,  25  Am.  Dec.  677,  a)id  has  ever  since  been 
folloued  m  North  Carolina  down  to  and  in- 
eluding  i^tate  ex  rel,  Walser  v.  Bellamy,  120 
N.  C.  212,  27  S.  E.  113,  though  this  stete  is 
the  only  one  of  the  forty-five  states  of  the 
Union  which  sustains  that  doctrine."  (The 
italics  are  mine.)  This  language  is  quoted 
to  show  that,  whatever  differences  of  opin- 
ion may  subsequently  have  arisen  as  to  its 
tip  plication,  the  existence  of  the  principle 
itself  as  the  settled  law  of  North  Carolina 
was  universally  admitted.  It  was  so  rec- 
ognized by  the  Supreme  Court  of  the  United 
States  in  Re  Hennen,  13  Pet.  230,  10  L.  ed. 
138,  where  the  court  says,  on  p»ge  261; 
"The  case  of  Hoke  v.  Henderson,  15  N.  C. 
(4  Dev.  L.)  1,  25  Am.  Dec.  677,  decided  in 
the  supreme  court  of  North  Carolina,  is  not 
at  all  in  conflict  with  the  doctrine  contained 
in  the  Citses  referred  to.  That  case,  like 
the  others,  turned  upon  the  Constitution 
and  laws  of  North  Carolina." 

The  only  argunvmt  in  the  opinion  of  the 
court  that  had  not  been  previously  advanced 
and  considered  is  the  change  in  the  person- 
nel of  the  supreme  and  superior  courts  fol- 
lowing the  adoption  of  the  Constitution  of 
1868,  and  the  relation  of  the  seceding  states 
to  the  Federal  Union.  I  will  not  reopen  th^ 
questions  involved  in  the  Civil  War  and  the 
tangled  web  of  reconstruction.  The  issues 
of  the  war  were  settled  by  embattled  free- 
men, who  on  both  sides,  believing  that  their 
cause  was  sacred,  freely  gave  to  it  the  last 
tribute  of  a  loyal  heart.    All  that  we  need 
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do  is  to  cherish  the  memory  of  their  heroic 
deeds  and  guard  their  last  resting  place, 
feeling  that  every  flow^er  growing  on  a 
soldier's  grave  nestles  its  roots  in  a  hero's 
breast,  and  expands  its  fairest  flowers  in  a 
glad  sunshine  of  liberty  and  peace  in  a  re- 
united land. 

When  I  first  came  upon  this  bench,  its 
only  new  member,  and  in  every  way  its 
junior,  I  was  at  once  confronted  with  the 
-class  of  cases  represented  by  State  ex  rel. 
WaUcr  V.  Bellamy.  After  the  most  careful 
•consideration,  and  certainly  with  no  possi- 
ble personal  bias  in  that  direction,  I  con- 
■curred  with  a  unanimous  court  in  the  deci- 
sion of  those  cases,  thus  giving  to  the  great 
principle  enunciated  in  Hoke  v.  Henderson 
the  deliberate  assent  of  my  judgment  and 
my  conscience.  Even  if  I  had  not  approved 
of  the  decision  in  principle,  I  would  have 
hesitated  to  place  myself  upon  the  lonely 
pedestal  of  solitary  infallibility,  assuming 
that  I  was  wiser  than  the  aggregated  wis- 
dom of  tlie  court  for  more  than  sixty  years. 
I  do  not  look  upon  the  system  of  jurispru- 
dence as  a  mere  heterogeneous  conglomera- 
tion of  disjointed  opinions,  but  as  a  har- 
monious whole,  in  which  every  case  fits  ac- 
curately upon  those  that  have  preceded  it, 
and  in  turn  becomes  the  foundation  for 
others.  Tims  is  reared  the  noble  structure 
with  all  the  beautj-,  simplicity,  and 
:grnndeur  of  a  Grecian  temple.  So  feeling. 
I  did  not  seek  to  signalize  my  advent  upon 
the  bench  by  prizing  out  the  foundation 
fitones  of  the  law,  but  rather  by  building 
up,  satisfied  if  1  could  add  to  the  structure 
but  one  stone,  small  and  roughhewn  though 
it  be. 

The  opinion  in  Hoke  v.  Henderson  was  de- 
livered at  the  December  term,  1833,  of  this 
court  by  Chief  Justice  RuflTin,  and  concurred 
in  by  his  associates.  Judges  Daniel  and  Gas- 
ton. This  great  court  sat  together  un- 
changed for  more  than  ten  yenrs,  and  has 
no  superior  here  or  elsewhere,  either  in  the 
ability  and  integrity  of  judicial  conduct  or 
the  puritj'  of  private  life.  No  finer  com- 
bination of  judicial  and  individual  charac- 
ter has  ever  existed  upon  any  bench.  Chief 
Justice  Kufiln  stands  at  the  head  of  the  pro- 
fession in  this  state,  with  no  possible  rival, 
unless  it  be  Chief  Justice  Pearson,  who  paid 
him  the  high  compliment  of  saying  that 
while  Chief  Justice  Taylor  was  the  most 
learned  man  that  had  ever  been  upon  this 
bench,  and  Chief  Justice  Henderson  its  most 
reflective  mind,  Ruftin  combined  both  qual- 
ities in  a  higher  degree  than  anyone  else. 
Judge  Daniel's  opinions  are  models  of  brev- 
ity, strength,  and  clearness.  Judge  Gaston 
was  the  beau  ideal  of  North  Carolinians, 
whose  character  contained  the  flower  and  fra- 
grance of  every  virtue.  I  have  often  thought 
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that  the  splendor  of  his  intellectual  quali- 
ties was  overshadowed  by  the  sublimity  of 
his  moral  character.  It  may  well  be  said  of 
him  that,  among  the  great  men  of  his  gen- 
eration, few  have  left  a  more  splendid  and 
none  a  more  stainless  name.  It  is  the  de- 
liberate judgment  of  his  countrymen  that 
throughout  a  long  and  distinguished  life  he 
ever  bore  the  trenchant  blade  of  heoric  man- 
hood with  the  spotless  shield  of  Christian 
chivalry.  But  it  has  been  intimated  that 
that  opinion  was  not  carefully  considered, 
and  that  those  eminent  judges,  like  Homer, 
might  sometimes  nod.  The  opinion  itself 
shows  no  evidence  of  haste  or  want  of  de- 
liberation. On  the  contrary,  it  is  regarded 
as  a  model  by  the  best  of  judges,  and  has  re- 
peatedly received  the  w^armest  commenda- 
tion from  the  highest  sources.  I  know  it  is 
said  that  even  Homer  sometimes  nods;  but 
I  never  heard  of  his  going  to  sleep,  and  con- 
tinuing in  a  profound  slumber  for  seventy 
years.  It  remained  for  the  courts  of  North 
Carolina  to  take  this  more  than  Rip  Van 
Winkle  nap,  and  as  we  wake  up  we  may 
well  ask,  where  are  Ruffin  and  Daniel  and 
Gaston  and  Pearson?  Gone!  And  we  who 
sit  in  the  ever-widening  shadow  of  their 
fame  are  asked  to  say  that  they  knew  not 
whereof  they  spoke.  Let  this  be  said  by 
those  who  may;  it  shall  not  come  from  me. 
Having  given  to  the  principles  of  that 
opinion  the  deliberate  assent  of  my  judg- 
ment and  my  conscience,  in  State  ex  reL 
Walser  v.  Bellamy  and  the  kindred  cases 
decided  at  that  term,  I  deemed  it  my  duty 
to  carry  them  to  their  legitimate  conclusion. 
If  it  was  the  law  when  State  ex  rel.  Walser 
v.  Bellamy  was  decided  in  1807,  it  remained 
the  law,  in  the  absence  of  constitutional  or 
statutory  provisions;  and  those  who  subse- 
quently invoked  those  identical  principles 
were  entitled  to  their  equal  protection.  If 
they  were  sncred  enough  in  1897  to  keep 
Bellamy  in  oflice,  they  retained  equal  sancti- 
ty in  181)9,  when  invoked  in  favor  of  Day. 
It  may  be  that  the  application  of  those 
principles  was  carried  too  far  in  some  sub- 
sequent cases,  but  I  did  the  best  I  knew.  I 
admit  that  sometimes  my  opinions  when 
once  formed  may  be  too  firmly  fixed.  Be 
that  as  it  may,  they  are  the  result  of  re- 
flection and  conviction,  and  take  their  text- 
ure more  from  the  granite  of  my  native  hills 
than  the  shifting  sand  dunes  of  a  storm- 
swept  coast.  In  these  cases  I  but  followed 
the  injunction  of  this  court  in  Sutton  v. 
Phillipsy  116  N.  C.  502,  21  S.  E.  968,  where- 
in it  says,  on  page  508,  116  N.  C,  page  969, 
21  S.  E.,  that  "it  is  best  to  stand  super  an- 
tiquas  vias."  I  am  painfully  aware  of  the 
frequent    appearance   of   the    pers^onal    pro- 
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noun  in  this  opinion,  and  deeply  regret  its 
apparent  necessity. 

An  examination  of  the  constitutional  his- 
tory of  the  state,  I  think,  will  clearly  show 
that  the  principles  so  clearly  enunciated  in 
Hoke  V.  Henderson  have  not  only  receivecl 
the  practically  unanimous  approval  of  suc- 
ceeding judges,  but  have  by  direct  implica- 
tion been  repeatedly  ratified  by  the  people 
themselves.  This  decision  was  rendered  at 
the  December  term,  1833,  reported  in  15  N. 
C.  (4  Dev.  L.)  1,  26  Am.  Dec.  677.  Since 
that  time  there  have  been  five  separate  and 
distinct  constitutional  conventions,  all  of 
whicli  might,  but  none  of  which  have,  abro- 
gated or  modified  the  principles  of  that 
opinion.  In  1835  a  constitutional  conven- 
tion met  on  June  4th.  and  framed  amend- 
ments to  the  Constitution  of  1776,  which 
were  ratified  by  the  people.  In  1861  a  con- 
vention met,  and  on  May  20th  passed  the 
Ordinance  of  Secession,  with  some  other 
amendments,  none  of  which  were  submitted 
to  the  people.  In  1865  a  convention  met  on 
October  9th,  repealed  the  Ordinance  of  Se- 
cession, and  passed  an  ordinance  prohibiting 
slavery.  This  convention  reassembled  in 
May,  1866,  and  further  amended  the  Consti- 
tution; but  with  the  exception  of  the  above 
ordinances  relating  to  secession  and  slavery, 
the  amendments  were  rejected  upon  submis- 
sion to  the  people.  A  convention  called  by 
General  Canby,  under  the  reconstruction 
acts  of  Congress,  assembled  on  January  14, 
1868,  and  framed  the  Constitution  of  1868, 
which  was  ratified  by  the  people.  In  1875 
a  convention  assembled  on  September  6th, 
and  amended  the  Constitution  in  several 
particulars,  their  action  being  ratified  by 
the  people  at  the  election  in  1876.  In  addi- 
tion to  these  conventions,  several  amend- 
ments have  been  made  by  legislative  action 
and  popular  ratification,  such  as  the  cele- 
brated "Free  Suffrage''  amendment  of  1854, 
and  those  prohibiting  the  payment  of  the 
special  tax  bonds,  relating  to  the  election  of 
trustees  of  the  University,  increasing  the 
nimiber  of  justices  of  the  Supreme  Court, 
and  some  relating  to  other  particulars  set 
out  principally  in  chapters  81-88,  pp.  111- 
118,  of  the  Laws  of  1872-73.  To  these  may 
be  added  the  recent  amendment  restricting 
the  sufTrage.  The  various  amendments 
made  many  changes  of  far-reaching  import- 
ance, including  the  successive  repudiation 
of  the  governments  of  the  United  States  and 
of  the  Confederate  states,  and  the  enfran- 
chisement and  practical  disfranchisement  of 
the  negro;  but  the  underlying  principle  of 
Hoke  v.  Henderson  remained  unchanged. 

Moreover,  in  the  seventy  years  that  have 
elapsed,  thirty-five  different  legislatures 
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have  met  in  the  aggregate  more  than  forty- 
times,  and  yet  no  bill  to  do  away  with  the 
effect  of  these  decisions  has  ever  got  beyond 
the  calendar.  Under  the  decisions  of  this 
court,  have  I  not  a  right  to  assume  that  thi» 
long  and  unbroken  legislative  acquiescence 
in  this  decision  is  an  indorsement  of  its  es- 
sential principles?  The  Supreme  Court  of 
the  United  States  in  Baltimore  rf  O.  R.  Co. 
V.  Baugh,  149  U.  S.  368,  37  L.  ed.  772.  13: 
Sup.  Ct.  Rep.  914,  says,  on  page  372,  149  U. 
S.,  page  772,  37  L.  ed.,  and  page  915,  13  Sup. 
Ct.  Rep.:  "Notwithstanding  the  interpre- 
tation placed  by  this  decision  upon  the  34th» 
section  of  the  judiciary  act  of  1789,  Con- 
gress hus  never  amended  that  section ;  so  it 
must  be  taken  as  clear  that  the  constructioir 
thus  placed  Is  the  true  construction,  and  ac- 
ceptable to  the  legislative,  as  well  aa  to  the 
judicial,  branch  of  the  government.*'  In 
State  v.  Cole,  132  N.  C.  1069,  44  S.  E.  391, 
in  an  able  and  learned  opinion,  this  court 
says  on  page  1079,  132  N.  C,  page  395, 44  S. 
E.:  "To  the  suggestion  that  the  construc- 
tion put  upon  the  statute  in  Fuller's  Case, 
114  N.  C.  885,  19  S.  E.  797,  decided  in  1894, 
is  *un fortunate,*  we  note  that  the  personnel 
of  this  court  has  since  that  time  undergone 
many  changes,  and  the  case  has  at  almost 
every  term  been  cited  with  approval,  and 
conceded  to  be  the  controlling  authority  for 
this  court.  It  is  also  worthy  of  note  that 
the  legislature  has  met  at  five  different  ses- 
sions, and  the  law  in  this  respect  has  not 
been  changed.  We  have  no  other  means  of 
ascertaining  what  the  law  is.*'  In  Harvey 
V.  Johnson,  133  N.  C.  352,  45  S.  £.  644,  an- 
other well-considered  opinion,  this  court 
says,  on  page  360,  133  N.  C,  page  647,  45  8. 
£.:  "We  have  seen  that  no  change  has  been 
made  by  legislation  in  the  law  aa  repeatedly 
stated  by  this  court,  and  it  may  safely  be 
inferred  that  the  legislature  has  accepted 
our  construction  of  the  statute  aa  the  prop- 
er one,  and  has  acquiesced  in  it  as  being  in 
accordance  with  what  the  law  should  be."" 
In  additi(Hi  to  this  long  and  uniform  leg- 
islative acquiescence,  we  have  its  express 
approval  by  legislative,  as  well  as  constitu- 
tional action.  The  convention  of  1875,  in 
amending  the  Constitution,  provided,  in. 
what  is  now  §  33  of  article  4  of  the  Consti- 
tution, that  "the  amendments  made  to  the 
Constitution  of  North  Carolina  by  this  con- 
vention shall  not  have  the  effect  to  vacate 
any  office  or  term  of  office  now  existing  un- 
der the  Constitution  of  the  state,  and  filled 
or  held  by  virtue  of  any  election  or  appoint* 
ment  under  the  said  Constitution  and  the 
laws  of  the  state  made  in  pursuance  there- 
of.'' Section  3872  of  the  Code  also  provides 
that  "all  persons  who  shall  hold  any  offios 
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under  any  of  the  acta  hereby  reepaled  shall 
<!ontinue  to  hold  the  same  according  to  the 
■tenure  thereof.*'  Moreover  a  bill  entitled, 
-*'A  Bill  to  be  Entitled  *An  Act  to  Restore  to 
the  General  Assembly  the  Power  to  Pre- 
scribe and  Regulate  the  Tenure  of  Public 
Offices  and  the  Duties  and  Emoluments 
Thereof/  *'  was  introduced  into  the  legis- 
lature of  1901.  This  bill  provided  that 
every  office,  place,  or  position  created  by  the 
general  assembly  should  be  held  and 
deemed  a  mere  agency  or  .trust,  and  not  a 
•oontract;  and  that  no  person  thereafter  ap- 
pointed should  be  deemed  to  have  any  prop- 
erty right  or  vested  interest  in  any  such  of- 
fice ;  but  that  any  such  office,  place,  or  posi- 
tion might  be  abolished,  changed^  vacated, 
or  transfened  at  the  pleasure  of  the  general 
assembly.  This  bill  was  carefully  and  elab- 
orately drawn  by  a  most  skillful  draftsman 
and  was  well  calculated  to  efifect  its  pur- 
pose. It  was  valid  under  the  decision  of 
this  court  in  State  ex  rel.  Caldwell  v.  Wil- 
son, and,  if  then  passed,  would  by  this  time 
have  practically  controlled  nearly  every  leg- 
islative office  in  the  state.  Its  sole  pur- 
pose, openly  avowed  and  fully  understood, 
^as  to  abolish  the.  office-holding  rule  enun- 
ciated in  Hoke  v.  Hefiderson,  What  was  its 
fate?  It  was  introduced  into  the  houser  on 
February  18,  1901,  and  was  at  once  referred 
to  the  judiciary  committee.  On  the  follow- 
ing day  it  was  reported  back  favorably  by 
that  committee,  and  later,  on  the  same  day, 
^vus  recommitted  to  the  same  committee. 
On  March  15th  it  was  indefinitely  post- 
poned, without  division,  and  apparently  by 
unanimous  vote.  Conceding  to  the  legis- 
lature that  devotion  to  duty  and  integrity 
•of  purpose  which  they  are  entitled  to  claim, 
^emust  assume  that,  if  they  had  thought 
-the  purposes  of  the  bill  were  in  furtherance 
*of  the  public  interests,  they  would  have 
passed  it  unanimously.  As  it  is,  we  are 
equally  forced  to  assume  that  their  unani- 
mous defeat  of  the  bill  was  a  unanimous 
approval  of  the  principles  of  judicial  deci- 
sion which  the  bill  was  intended  to  abro- 
:gate. 

In  view  of  this  long  and  unbroken  acqui- 
escence of  the  people  in  constitutional  con- 
ventions, as  well  as  in  the  general  assembly, 
I  see  neither  reason  nor  authority  for  over- 
ruling the  uniform  decisions  of  seventy 
years.  Whether  this  decision,  now  rendered 
"by  a  bare  majority  of  the  court,  w^ill  be  per- 
manently accepted  as  the  law  of  the  land, 
remains  to  be  seen.  It  may  be  that  in  the 
-dawn  of  another  day  this  court  may  return 
to  "the  teachings  of  the  elders."  In  the 
meantime,  I  must  rest  in  my  ignorance,  if 
:8uch  it  be,  in  union  with  the  deathless 
•dead,  content  to  be  no  wiser  than  Ruffin,  no 
purer  than  Gaston. 
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Z.  V.  CLEGG 

V. 

SOUTHERN  RAILWAY  COMPANY,  Appt, 
(135  N.  C.  148.) 

A  railroad  company  -fvliicli  refuses  to 
deliver  frelarht  because  of  refusal  to  pay 
an  excessive  charge  for  carriage  cannot  es- 
cape liability  for  the  loss  thereby  caused  on 
the  ground  that  the  one  making  the  demand 
had  not  obtained  possession  of  the  bill  of 
lading,  or  an  order  for  delivery  from  the 
nominal  consignee. 

{Walker  and  Connor,  JJ.,  dissent.) 
(April  19,  1904.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Superior  Court  for  Guilford  County 
in  favor  of  plaintiff  in  an  action  brought  to 
recover  damages  for  injury  to  property 
while  in  defendant's  possession  for  trans- 
portatiou.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Kins  ft  Kimball,  for  appellant: 

The  motion  of  nonsuit  should  have  been 
sustained,  as  the  bill  stamped,  "Paid  No- 
vember 18th,  1901,**  the  date  delivery  was 
made,  shows  that  plaintiff  was  never,  im- 
til  that  date,  in  a  position  to  demand  de- 
livery. 

Walther  v.  Mutual  L.  Ins.  Co.  65  Cal. 
417,  4  Pac.  413;  Spruill  v.  tJorthtcestem 
Mut.  L.  Ins.  Co.  120  N.  C.  141,  27  S.  E.  39; 
Parsons,  Contr.  p.  292 ;  Congar  v.  Galena  d 
C.  U.  R.  Co.  17  Wis.  485;  Alderman  v. 
Eastern  R.  Co.  115  Mass.  234;  1  Benjamin, 
Sales,  §  677,  4th  ed.  §§  381-389;  Weya/nd 
V.  Atchison,  T.  d  S.  F.  R.  Co.  75  Iowa,  573, 
1  L.  R.  A.  650,  9  Am.  St.  Rep.  504,  39  N. 
W.  899;  Hutchinson,  Carr.  §§  129,  130, 
334;  Wells,  F.  d  Co.  v.  Oregon  R.  d  Nav. 
Co.  32  Fed.  51;  Norfolk  Southern  R.  Co. 
V.  Barnes,  104  N.  C.  25,  5  L,  R.  A.  611,  10 
S.  E.  83;  Douglas  v.  People*s  Bank,  86  Ky. 
176,  7  Am.  St.  Rep.  276,  5  S.  W.  420;  2  Dan. 
Xeg.  Inst.  §  1740;  Hutchinson,  Carr.  §§ 
130,  133;  Mechem,  Sales,  §   779. 

If  the  price  for  the  carriage  is  not  de- 
manded in  advance  the  owner  may  demand 
the  goods  after  the  carriage,  tendering  what 
he  believes  to  be  a  reasonable  compensation, 
and,  upon  the  carrier's  refusal  to  accept  the 
tender  and  deliver  the  goods,  he  may  sue 


Note. — As  to  liability  of  carrier  for  refusal 
to  deliver  freight  to  consignee,  see  also,  in 
this  series,  Dwyer  v.  Gulf,  C.  &  S.  F.  R.  Co. 
7  L.  R.  A.  478,  and  Kentucky  Wagon  Mfg.  Co. 
V.  Ohio  &  M.  R.  Co.  36  L.  R.  A.  850. 

As  to  necessity  of  production  of  bill  of  lading 
to  Justify  delivery  of  goods  by  carrier,  see  note 
to  Nebraska  Meal  Mills  ▼.  St.  Louis  S.  W.  R. 
Co.  38  L.  R.  A.  359  ;  also  Chicago  Packing  & 
Provision  Co.  v.  Savannah,  F.  &  W.  R.  Co.  40 
L.   R.  A.  367. 
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him  for  them  in  trover  or  replevin.  Or 
the  consignee,  or  other  party  entitled  to  the 
goods,  may  pay  the  charges  exacted  as  a 
condition  to  their  delivery,  with  an  accom- 
panying denial  of  the  right  of  the  carrier 
to  exact  it,  and  may,  after  thus  obtaining 
his  goods,  bring  his  action,  and  recover  so 
much  of  the  payment  as  has  been  illegally 
demanded  and  paid. 

Hutchinson,  Carr.  2d  ed.  §  447. 

Mes87's,  C.  M.  Stedmaii  and  Brooks  & 
Thomson,  for  appellee: 

When  the  defendant,  through  his  agent, 
demanded  $148,  which  was  $42  in  excess  of 
the  correct  freight  charge,  it  thereby  waived 
an  actual  tender  of  the  currency. 

Smith  V.  Old  Dominion  Bldg,  d  L.  Asso. 
119  N.  C.  257,  26  S.  E.  40;  BlcUock  v.  Clark, 
133  N.  C.  306,  45  S.  E.  642. 

The  refusal  to  deliver  the  goods  was  based 
upon  the  ground  that  the  freight  charges 
had  not  been  paid,  and  upon  no  other 
ground.  The  carrier  has  a  lien  for  its 
freight  charges,  but  has  no  right  to  demand 
an  excessive  amount. 

Northern  Transp,  Co.  v.  Sellickf  52  111. 
240;  Bird  v.  Georgia  R.  Co.  72  Ga.  655. 

The  defendant,  having  assigned  no  other 
reason  for  its  refusal  to  deliver  the  goods 
to  the  plaintiff  than  the  failure  of  the  plain- 
tiff to  pay  an  excessive  freight  charge,  can- 
not now  complain  that  he  did  not  produce 
a  bill  of  lading  or  an  order  from  the  con- 
signee. 

Louisville  &  N.  R.  Co.  v.  McGuire,  79 
Ala.  395. 

The  carrier  is  liable  when  goods  are  in- 
jured or  destroyed  when  being  wrongfully 
detained. 

J'Jast  Tennessee,  V.  d  G.  R.  Co.  v.  Kelly, 
91  Tenn.  699,  17  L.  R.  A.  691,  30  Am.  St. 
Rep.  902,  20  S.  W.  312. 

The  burden  is  on  the  defendant  to  excuse 
nondelivery. 

Chapman  v.  New  Orleans,  J.  d  G.  N.  R. 
Co.  21  La.  Ann.  224,  99  Am.  Dec.  722; 
Isenherg  v.  St.  Louis  d  V,  Anchor  Line, 
13  Mo.  App.  415. 

The  plaintiff  might  have  paid  the  exces- 
sive charge  and  brought  an  action  to  recover 
the  goods,  but  this  was  also  a  matter  of 
light,  and  not  of  duty. 

Bird  v.  Georgia  R.  Co.  72  Ga.  655. 

It  was  the  duty  of  the  defendant,  and  not 
of  the  plaintiff,  to  protect  the  goods  from 
freezing. 

Beard  v.  Illinois  C.  R.  Co.  79  Iowa,  518, 
7  L.  R.  A.  280,  18  Am.  St.  Rep.  381,  44  N. 
W.  800;  Michaels  v.  New  York  C.  R.  Co. 
30  N.  Y.  564,  86  Am.  Dec.  415;  Fox  v. 
Boston  d  Jd,  R.  Co.  148  Mass.  220,  1  L.  R. 
A.  702,  19  N.  E.  222;  New  Brunswick  8.  B. 
d  Canal  Transp.  Co.  v.  Tiers,  24  N.  J.  L. 
697,  04  Am.  Dec.  394;  A'eto  York,  P,  d  N. 
65  L.  R.  A. 


R.  Co.  v.  Cromwell,  98  Va.  227,  49  L.  R.  A^ 
462,  81  Am.  St.  Rep.  722,  35  S.  E.  444. 

When  there  is  a  failure  to  deliver  good» 
after  demand,  without  sufficient  excuse,  the- 
carrier  holds  them  at  its  peril. 

Louisville  d  N.  R.  Co.  v.  McGuire,  79  Ala. 
395;  Goold  v.  Chapin,  20  N.  Y.  259,  76  Am- 
Dec.  404. 

Montgomery,  J.,  delivered  the  opinioir 
of  the  court: 

The  defendant  company  received  at 
Greensboro  on  Sunday  afternoon,  the  15th 
of  November,  1901,  a  car  load  of  bananas 
from  Baltimore,  consigned  to  the  Greensboro 
National  Bank:  "To  order.  Notify  Z.  V. 
Clegg."  Clegg  was  notified  by  the  bank 
of  the  arrival  of  the  goods,  and  oa  the  16th, 
17th,  and  18th  of  November  demanded  of 
the  freight  agent  of  the  defendant  at  Greens- 
boro the  delivery  to  him  of  the  same.  A  dis- 
pute over  the  amount  of  the  carriage  due 
upon  the  shipment  having  arisen,  the  fruit 
was  not  delivered,  and,  before  the  plaintiff 
got  possession  of  it,  it  was  greatly  injured 
by  a  spell  of  freezing  weather,  by  which  a 
loss  was  inflicted  on  the  plaintiff.  The  de- 
fendant deducted  from  the  freight  charges 
the  excess  as  contended  for  by  the  plain- 
tiff, the  same  being  erroneous.  The  amount 
demanded  by  defendant  as  dues  for  carriage 
was  $148.  The  amount  offered  by  the  plain- 
tiff was  $106,  which  amount  was  afterwards 
found  to  be  the  amount  due.  The  defend- 
ant introtluced  no  evidence.  The  plaintiff 
had  not  received  from  the  bank  a  transfer 
of  the  bill  of  lading  at  the  several  times 
when  he  made  the  demands  for  the  delivery 
of  the  fruit,  and  did  not  receive  it  until 
the  18th  of  the  month.  If  the  defendant  had 
refused  to  deliver  the  goods  because  the 
plaintiff  had  not  received  from  the  bank 
the  assignment  or  transfer  of  the  bill  of 
lading,  or  partly  for  that  reason,  the  de* 
fendant's  contention,  to  wit,  that  the  plain- 
tiff had  no  right  to  make  the  demand  for 
the  goods  until  he  presented  the  bill  of 
lading,  would  rest  on  a  solid  foundation. 
But  it  is  clear  from  the  evidence  of  the 
plaintiff  that  the  defendant  made  no  point 
over  the  bill  of  lading  not  having  been  pre- 
sented by  the  plaintiff,  but  rested  its  re- 
fusal on  the  ground  that  the  plaintiff  re- 
fused to  pay  the  carriage  due.  The  plain- 
tiff testified  that  nothing  was  said  to  him 
by  the  freight  agent  as  to  his  right  to  re- 
ceive the  bananas,  and  that  nothing  was  said 
about  that  matter  until  after  they  had  cor- 
rected the  freight  charges,  when  he  was  told 
that  he  would  have  to  get  an  order  from 
the  bank.  The  defendant,  having  at  the 
times  of  the  several  demands  assigned  no 
other  reason  for  refusing  to  deliver  the 
goods  than  the  refusal  of  the  plaintiff  to  pay 
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an  excessive  charge  for  carriage,  ought 
not  to  be  allowed  to  defeat  the  plaintiff's 
right  to  recover  the  amount  of  his  loss  on 
the  ground  that  he  did  not  present  the  bill 
of  lading  or  any  other  order  from  the  bank, 
— an  objection  not  under  consideration,  and 
not  thought  of.  Louisville  d  N.  R.  Co.  v. 
McChuire,  79  Ala.  395.  He  was  treated  by 
the  company  as  if  he  was  the  consignee,  and 
in  this  connection  it  is  significant  that  the 
plaintiff,  in  his  testimony,  said  he  had  got- 
ten the  figures  on  the  freight  from  the  agent 
of  the  defendant  in  Greensboro  before  he 
bought  the  fruit.  So  far  as  it  appears  from 
the  evidence,  the  defendant  would  not  have 
delivered  the  goods^  even  if  the  plaintiff  had 
presented  the  order  from  the  bank.  The  de- 
fendant's purpose  was  to  collect  the  bill 
for  the  freight,  and  not  so  much  to  see  that 
the  plaintiff  paid  the  consignor  for  the 
bananas.  It  was  contended  for  the  defend- 
ant that  the  plaintiff  should  have  paid  the 
excess  of  carriage,  received  his  goods,  and 
then  sued  the  defendant  for  that  excess. 
That  was  one  of  his  remedies,  but  he  was 
not  compelled  to  take  that  course.  He  might 
not  have  had  the  money  with  which  to  pay 
the  excess  of  carriage,  but,  if  he  had,  the 
defendant,  by  its  wrongful  course,  could 
not  compel  the  plaintiff  to  pay  a  greater 
amount  than  was  due.  Such  a  demand 
would  place  the  law-abiding  at  the  mercy 
of  its  violators.  The  plaintiff  recovered 
from  the  defendant  the  difference  between 
the  amount  of  sales  of  the  injured  fruit  as 
made  by  the  plaintiff  and  its  value  when  it 
was  received  at  Greensboro. 
Afflrmed, 

Walker,  J.,  dissenting: 

My  understanding  of  the  facts  and  the 
law  of  this  case  differ  so  essentially  from 
views  expressed  in  the  opinion  of  the  court, 
that  I  am  constrained  to  differ  with  the  ma- 
jority of  the  judges,  not  only  in  their  rea- 
soning, but  in  their  conclusion.  In  its 
opinion  the  court  says:  "The  plaintiff 
had  not  received  from  the  bank  a  trans- 
fer of  the  bill  of  lading  at  the  several  times 
when  he  made  the  demands  for  the  delivery 
of  the  fruit,  and  did  not  receive  it  until 
the  18th  of  the  month."  The  court  then 
proceeds  to  say  that,  if  the  defendant  had 
refused  to  deliver  the  fruit  because  the 
plaintiff  had  not  received  the  assignment  or 
transfer  of  the  bill  of  lading  from  the  bank, 
or  partly  for  that  reason,  the  defendant's 
contention  that  the  plaintiff  had  no  right 
to  make  the  demand  for  the  fruit  until  he 
presented  the  bill  of  lading  would  rest  on  a 
solid  foundation.  It  seems  to  me  that  the 
court's  deduction  from  the  evidence  that 
the  defendant  made  no  point  about  the  bill 
of  lading,  but  refused  to  deliver  the  goods 
65  L.  R.  A. 


solely  upon  the  ground  that  the  plaintiff" 
would  not  pay  the  freight  charges,  is  not  a 
correct  one.  The  plaintiff  demanded  the- 
goods  at  the  freight  ofiice  at  a  time  when  he- 
had  no  title  to  them,  and  when,  consequent- 
ly, he  had  no  shadow  of  right  to  make  the- 
demand.  There  is  no  evidence  fit  to  be  sub- 
mitted to  a  jury  that  the  plaintiff,  at  the- 
time  he  demanded  the  delivery  of  the  goods, 
on  Monday,  the  16th  of  November,  1902, 
had  paid  the  draft  or  account  held  by  the- 
bank,  and  to  which  the  bill  of  lading  was 
attached,  and  certainly  no  evidence  that  he 
had  received  the  bill  of  lading,  or  that  the 
same  had  been  assigned  or  indorsed  to  him 
(wliich  I  will  presently  show  was  necessary 
to  vest  him  with  the  title),  imtil  Thursday,, 
the  IStli  of  November.  The  evidence  is  all 
the  other  way.  Plaintiff  was  the  only  wit- 
ness examined  in  regard  to  this  matter,  and 
he  was  not  able  to  say  how  much  money  he 
had  in  the  bank,  and  did  not  venture  to- 
test  ify  that  he  had  enough  to  pay  the  draft. 
He  telephoned  the  bank  that  he  would  accept 
the  fruit,  but  there  is  no  proof  reasonably 
sufficient  to  show  that  the  bank  actually 
charged  the  amount  of  the  draft  or  account 
accompanying  the  bill  of  lading,  and  which 
it  held  for  collection,  to  his  account,  or  that 
it  agreed  to  do  so,  and  to  extend  credit  to> 
him  for  the  difference  between  the  amount 
of  the  draft  and  the  amount,  if  any,  al- 
ready to  his  credit  in  the  bank.  There  is- 
afi&rmative  evidence  that  he  never  paid  the 
draft  and  got  the  bill  of  lading  until  the 
18th,  the  day  the  goods  were  delivered  tO" 
him,  after  they  had  been  damaged  by  the 
freeze,  for  on  the  bill  and  draft  was  this 
indorsement:  "Paid,  November  18,  1901."" 
The  plaintiff  admits,  as  the  court  states  in 
its  opinion,  that  he  did  not  actually  get  the 
possession  of  the  papers  from  the  bank  un- 
til the  18th.  The  fact,  therefore,  is  es- 
tablished by  the  plaintiff's  own  evidence 
that  when  he  made  the  demand  on  the  15th 
and  16th  of  November  he  did  not  have  the 
bill  of  lading  to  produce.  How  has  the  de- 
fendant waived  the  production  of  the  same? 
Is  the  mere  fact  that  the  plaintiff  and  the 
defendant's  freight  agent  had  a  parley  about 
the  amount  of  the  freight  charges,  during^ 
which  nothing  was  said  about  the  bill  of 
lading,  to  be  construed  as  a  waiver?  Surely 
not.  The  agent  had  the  right  to  presume 
that  the  plaintiff  had  the  bill  of  lading 
ready  for  delivery  to  him  whenever  they  ad- 
justed the  difference  in  regard  to  the  freight 
charges.  He  did  not  have  the  right  to  make 
the  demand  unless  he  had  the  bill  of  ladings 
and  was  the  rightful  owner  of  the  property; 
and,  was  the  agent  therefore  to  suppose  that 
he  did  not  have  the  bill?  The  plaintiff 
knew  whether  he  had  the  bill  or  not,  and,, 
if  he  chose  to  make  a  demand  when  he  did 
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not  own  the  property,  and  had  not  provided 
himself  with  the  bill  of  lading,  duly  in- 
dorsed or  assigned,  it  was  his  own  folly  and 
his  own  fault;  and  is  the  defendant  to  suf- 
fer because  its  agent  reasonably  relied  up- 
on the  plaintiff's  implied  representation 
that  he  had  the  right  to  make  the  demand? 
This  would  be  a  complete  reversal  of  all 
legal  presumptions.  The  agent  had  the 
right,  up  to  the  very  last  moment  before  he 
actually  delivered  the  goods,  or  before  they 
passed  out  of  his  possession  or  control,  to 
demand  the  bill  of  lading.  Even  if  there 
<»n  be  any  such  a  thing  as  a  waiver,  upon 
the  facts  of  this  case,  was  not  the  plaintiff 
•clearly  negligent  in  not  informing  the  agent 
as  to  the  true  situation?  He  knew  that  he 
•did  not  have  the  papers,  and  had  not  paid 
the  draft;  the  agent  did  not  know  this  fact, 
and  he  had  the  right  to  think  that  no  per- 
son would  demand  the  goods  who  did  not 
have  the  right  to  do  so;  and,  in  this  state 
of  the  case,  it  was  his  right  and  his  duty 
to  hold  the  goods  for  the  true  owner,  and 
to  demand  the  bill  of  lading,  when  he  ac- 
•quired  knowledge  of  the  facts. 

But  how  can  a  waiver,  in  a  case  like  this 
one,  confer  title  upon  him  who  had  no  title? 
The  doctrine  of  waiver  is  based  upon  the 
idea  of  estoppel.  The  general  rule  is  that 
there  can  be  no  binding  waiver  of  a  right 
when  there  is  no  estoppel,  and  no  valuable 
•consideration  received.  28  Am.  &  Eng.  Enc. 
Law,  p.  631;  Wool  v.  Edenton,  117  N.  C.  6, 
23  S.  E.  40.  "To  make  out  a  case  of  aban- 
donment or  waiver  of  a  legal  right,  there 
must  be  a  clear,  unequivocal,  and  decisive 
act  of  the  party,  .  .  .  amounting  to  an 
•estoppel  on  his  part."  Ross  v.  Swan,  7  Lea, 
467;  Diehl  v.  Adams  County  Mut.  Ins.  Co. 
58  Pa.  452,  98  Am.  Dec.  302.  How  can  the 
plaintiff  rely  upon  an  estoppel,  when  all  the 
facts  were  known  to  him,  and  none  of  them 
to  the  agent,  and  when  the  duty  rested  upon 
him  to  disclose  those  facts?  Does  anyone 
suppose  that  the  defendant's  agent  would 
have  even  discussed  the  question  of  freight 
•charges  with  the  plaintiff  if  he  had  known 
that  plaintiff  had  not  paid  the  draft,  and  did 
not  have  the  bill  of  lading?  Waiver  can- 
not be  predicated  of  the  agent's  conduct  to- 
wards the  plaintiff,  who  at  the  time  had 
no  right,  so  as  by  its  mere  operation  to  give 
the  latter  a  title  which  he  did  not  previously 
have.  Such  a  thing  would  be  an  anomaly  in 
the  law.  Who  was  entitled  to  the  goods  on 
the  morning  of  the  18th,  before  the  plain- 
tiff got  the  bill  of  lading?  The  bank,  of 
•course.  If  the  bank  had  demanded  the  goods 
of  the  defendant,  could  the  latter  have  re- 
fused delivery?  It  could  not,  we  must  ad- 
mit; and  yet,  if  by  the  waiver  the  title 
passed  to  the  plaintiff,  it  would  follow  that 
lie  was  entitled  to  the  property,  and  the 
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bank  could  not  recover  that  which  was  its 
own,  and  the  title  to  which  it  had  not  in 
the  least  parted  with.  Can  it  be  replied  that 
the  defendant  would  be  compelled  to  de- 
liver to  the  bank,  and  be  liable  to  the  plain- 
tiff for  a  conversion  of  the  goods?  Could 
there  be  such  a  double  liability,  and  this, 
too,  when  the  defendant  acted  upon  the 
natural  and  legal  presumption  that  the 
plaintiff  had  the  bill  of  lading  when  he  first 
made  his  demand,  as  he  ought  to  have  had 
it,  and  when  the  plaintiff  knew  at  the  time 
that  he  did  not  have  it,  and  consequently 
that  he  was  not  entitled  to  demand  the  de- 
livery of  the  goods?  How  can  there  be  any 
element  of  an  estoppel,  when  the  party  re- 
lying on  the  estoppel  has  knowledge  of  a 
material  fact  which  he  does  not  communi- 
cate to  the  other  party,  and  of  which  the 
latter  is  ignorant? 

Mere  silence  on  the  part  of  the  defend- 
ant's agent  did  not  amount  to  a  waiver,  be- 
cause a  waiver  is  not  to  be  implied  from  a 
party's  silence  when  he  is  under  no  obli- 
gation to  say  anything.  Texas  d  8t,  L.  R. 
Co.  v.  Rust,  19  Fed.  245.  What  obligation 
did  the  defendant  owe  to  the  plaintiff  to  de- 
mand the  bill  of  lading?  He  had  absolutely 
no  title  and  no  right  to  the  goods;  and,  be- 
sides, if  the  demand  had  been  made,  the 
plaintiff  did  not  have  the  ability  to  comply 
with  it,  and  this  is  certainly  necessary  to  be 
shown  in  order  to  constitute  in  his  favor  a 
valid  waiver.  Whj  do  a  vain  thing?  The 
plaintiff  must  have  shown  that  all  the  time 
from  his  first  demand  for  the  goods  he  had 
the  bill  of  lading  ready  to  be  delivered  to 
the  defendant  upon  its  request  for  it.  It 
seems  to  be  an  incongruity  in  the  use  of 
legal  terms  to  say  that  a  person  can  waive 
a  right  which  he  has,  so  that  it  can  be 
availed  of  by  a  person  who  at  the  time  has 
no  right  at  all,  when  there  is  no  fraud. 

There  is  another  objection  to  the  claim 
of  Waiver  set  up  by  the  plaintiff.  The 
facts  now  alleged  as  constituting  a  waiver 
were  not  pleaded  {Pioneer  Mfg.  Co.  v. 
Phoenix  Assur.  Co.  110  N.  C.  176,  28  Am. 
St.  Rep.  673,  14  S.  E.  731;  20  Am.  k 
Eng.  Enc.  Law,  p.  636),  nor  submitted  to 
the  jury,  but  the  case  was  tried  upon  the 
theory,  alone,  that  the  plaintiff  had  ac- 
tually paid  the  draft  and  received  the  bill 
of  lading  from  the  bank  before  the  18th.  If 
there  was  no  evidence  to  support  this  theory, 
the  plaintiff  must  fail  in  the  suit, — espe- 
cially as  the  defendant  moved  to  nonsuit. 
Where  a  party  alleges  performance  of  a  con- 
dition precedent  to  the  exercise  of  his  right, 
evidence  of  waiver  of  the  condition  is  not 
admissible  in  support  of  such  averment;  be- 
cause the  two  are  inconsistent.  He  must 
amend  his  pleading,  or  in  some  proper  way 
put  himself  in  a  position  to  rely  upon  the 
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-waiver.  Pioneer  Mfg,  Co.  v.  Phoenix  Assur, 
Co.  110  N.  C.  176,  28  Am.  St.  Rep.  073,  14 
13.  E.  731 ;  Baldwin  v.  Munn,  2  Wend.  399, 
20  Am.  Dec.  627.  "Waiver  is  usually  a 
•question  of  intent,  and  knowledge  of  the 
right  and  an  intent  to  waive  it  must  be 
made  to  appear  plainly;  and  this  is  to  be 
determined  usually  from  the  declarations 
■and  conduct  of  the  parties."  28  Am.  &  Eng. 
Enc.  Law,  p.  528.  It  is  a  mixed  question 
of  law  and  fact,  each  case  necessarily  de- 
pending much  upon  its  own  peculiar  cir- 
'Cumstances  and  surrotmdings.  It  is  a  ques- 
tion of  intention,  and  a  fact  to  be  deter- 
mined by  the  triers  of  fact.  Okey  v.  State 
Ins,  Co,  29  Mo.  App.  111. 

Passing  to  the  question  as  to  the  legal 
duty  of  a  carrier  with  respect  to  the  delivery 
of  goods,  we  find  it  to  be  well  settled  that 
an  obligation  to  deliver  to  the  party  hav- 
ing title  under  the  bill  of  lading  is  imposed 
by  law  on  the  carrier,  and  is  absolute  and 
imperative,  and  a  delivery  to  any  other 
person  is  a  conversion.  Louiamlle  de  N,  R, 
Co.  v.  Barkhouse,  100  Ala.  543,  13  So.  534. 
Tlie  duty  of  a  common  carrier  is  not  only 
to  carry  safely,  but  to  make  a  true  delivery 
to  the  person  to  whom  the  goods  are  con- 
signed. Houston  d  T.  C.  R,  Co.  v.  Adams^ 
49  Tex.  748,  30  Am.  Rep.  119.  And  a  de- 
livery to  any  other  is  made  at  the  peril  of 
the  carrier,  unless  that  person  surrenders 
the  bill  of  lading  either  made  or  indorsed  to 
himself.  Oaiee  v.  Chicago,  B,  d  Q,  R,  Co, 
42  Neb.  379,  60  N.  W.  583;  Weyand  v, 
Atchison,  T.  rf  8,  F,  R.  Co.  75  Iowa,  573, 
1  L.  R.  A.  650,  9  Am.  St.  Rep.  504,  39 
N.  W.  899;  Merchants'  Despatch  d  Transp. 
Co.  y.  Merriam,  111  Ind.  5,  11  N.  E.  954; 
Commercial  Bank  v.  Chicago,  8t.  P.  d  K, 
C.  R.  Co.  160  111.  401,  43  N.  E.  756.  One 
reason  for  this  rule  is  that  the  bill  of 
lading  is  the  symbol  of  ownership  of  the 
property,  and,  though  not  negotiable,  in  the 
ordinary  sense,  is  assignable,  dates  v.  Chi- 
cago, B.  d  Q.  R.  Co.  42  Neb.  379,  00  N.  W. 
683.  The  carrier  can  require  the  produc- 
tion or  an  inspection  of  the  bill  of  lading  at 
any  time  before  delivery.  Porter,  Bills  of 
Lading,  §  379.  The  same  right  belongs  to 
his  agent,  for  his  own  security  and  protec- 
tion, and  he  may  exact  production  of  the 
bill  before  he  gives  up  the  property.  Until 
the  carrier  can  deliver  to  the  shipper  or 
someone  showing  authority  from  him  (the 
bill  of  lading,  duly  indorsed  and  delivered, 
being  evidence  of  that  authority),  it  is  his 
duty  to  retain  the  goods;  and,  if  they  are 
delivered  to  one  not  legally  entitled,  the  car- 
rier will  be  liable  to  the  true  owner  for 
their  Value.  He  has  no  right  under  any  cir- 
oumstances  to  deliver  them  to  a  stranger. 


The  Thames,  14  Wall.  98,  20  L.  ed.  804.  The 
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who  has  not  the  bill  or  symbol  of  owner- 
ship. §  414.  The  pledgee  of  the  bill  of 
lading  is  not  devested  of  his  right  or  title 
by  any  delivery  to  the  consignee,  though 
that  delivery  was  obtained  upon  presenta- 
tion by  the  latter  of  a  duplicate  bill  or  in- 
voice which  the  carrier  treats  as  sufficient 
authority  in  him  to  receive  the  goods.  9 
530.  "The  carrier  takes  the  risk  of  de- 
livery to  the  person  entitled  to  the  goods  by 
the  bill  of  lading  and  its  indorsements. 
.  .  .  Too  great  caution  cannot,  therefore, 
be  exercised  in  respect  to  the  right  of  the 
person  to  whom  the  delivery  is  made.  No 
obligation  of  the  carrier  is  more  rigorously 
enforced  than  that  which  requires  delivery 
to  the  proper  person,  and  the  law  will  allow, 
in  fact,  of  no  excuse  for  a  wrong  delivery, 
except  the  fault  of  the  shipper  himself." 
Hutchinson,  Carr.  2d  ed.  §§  130,  340,  344, 
et  seq.  It  was  therefore  the  duty  of  the 
defendant  to  hold  the  goods  until  the  right- 
ful owner  or  the  holder  of  the  bill  of  lading 
had  made  demand  upon  it  for  them,  and 
the  failure  to  do  so  subjects  it  to  liability 
to  such  owner  or  holder  for  any  loss  or 
damage  sustained  by  reason  of  its  default. 
Bass  V.  Clover,  63  Ga.  745;  Indiana  Nat. 
Bank  v.  Colgate,  4  Daly,  41 ;  People's  Nat. 
Bank  v.  Stewart,  19  N.  B.  268;  Farmers' 
d  M,  Nat.  Bank  v.  Hazeltine,  78  N.  Y.  104, 
34  Am.  Rep.  518;  Dwyer  v.  Gulf,  C.  d  8.  F. 
R,  Co.  69  Tex.  707,  7  S.  W.  504;  Southern 
Exp.  Co,  v.  Dickson,  94  U.  S.  549,  24  L.  ed. 
285.  If  this  be  law,  and  it  unquestionably 
is  the  law,  the  effect  of  the  decision  in  this 
case  will  be  to  hold  that  a  carrier  will  be 
liable  to  one  in  damages  if  the  latter  makes 
a  demand  for  the  delivery  to  him  of  goods 
in  the  currier's  cars  or  warehouse,  when  the 
party  making  the  demand  has  no  claim  or 
title  to  the  goods,  and  no  right,  therefore, 
to  make  it,  provided  the  amount  of  freight 
charges  is  tendered,  and  the  carrier  re- 
fuBes  to  deliver  the  goods,  but  does  not  at 
the  time  call  for  the  production  of  the  bill 
of  lading,  properly  indorsed  to  the  consignee. 
In  my  opinion,  this  is  an  innovation  in  the 
law  of  carriers,  and  contravenes  the  well- 
settled  rule  that  one  who  acquires  title  to 
property  after  it  has  been  damaged  does 
not  acquire  also  the  cause  of  action  for  the 
damage,  unless  it  is  expressly  assigned  to 
him.  Drake  v.  Howell,  133  N.  C.  168,  45 
S.  E.  539 ;  lAverman  v.  Roanoke  d  T,  River 
R.  Co.  114  N.  C.  692,  19  S.  E.  64. 

The  defendant  is  liable  to  the  bank,  if  to 
anybody,  for  any  damage  to  the  goods  while 
in  the  care  of  the  defendant  up  to  Thursday, 
the  18th.  The  right  to  recover  upon  this 
liability  has  never  been  transferred  to  the 
plaintiff,  nor  did  it  become  his,  as  we  have 
seen,  by  virtue  of  his  subsequently  acquired 
As  said  by  the 
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court  in  Young  v.  East  Aldbama  R.  Co,  80 
Ala.  100, — ^a  case  very  much  in  point:  "The 
defendant's  duty  not  to  deal  tortiously  with 
the  property  of  an  innocent  third  person  [a 
bank  holding  a  draft  with  a  bill  of  lading  at- 
tached] cannot  be  affected  by  the  failure  of 
the  depot  agent  first  to  tender  back  to  the 
plaintiff  [assignee  or  consignee]  the  amount 
of  freight  collected  on  the  goods.  The  law 
will  not  compel  the  defendant  [carrier]  to 
commit  a  tort  by  delivering  the  goods  to 
the  plaintiff,  because  the  agent  agreed  to  do 
so  in  consideration  of  the  payment  of 
freight/'  unless  he  is  the  holder  of  the  bill 
of  lading.  No  one  shall  be  rebuked  by  the 
law  for  doing  that  which  he  is  enjoined  by 
the  law  to  do.  Much  less  will  he  be  made 
to  suffer  for  his  correct  conduct.  The  de- 
fendant's agent  had  the  right  to  rely  and  act 
upon  the  knowledge  which  the  plaintiff 
should  have  had, — that  according  to  the 
usual  and  ordinary  course  of  business  rec- 
ognized by  the  law,  the  goods  could  not  be 
obtained  by  him  except  upon  the  produc- 
tion of  the  bill  of  lading, — and  his  con- 
duct, therefore,  was  not,  in  law  or  in  fact, 
calculated  to  mislead  the  plaintiff,  and  thus 
to  create  an  estoppel  upon  the  company, 
from  which  a  waiver  of  the  right  to  call 
for  the  bill  of  lading  would  be  presumed,  or 
even  inferred.  Forbes  v.  Boston  d  L.  R,  Co. 
133  Mass.  157. 

The  motion  to  nonsuit,  in  my  opinion, 
should  have  been  granted,  as  the  plaintiff 
showed  no  just  or  legal  claim  to  the  dam- 
ages he  seeks  to  recover,  and  there  should 
at  least  be  a  new  trial,  in  any  view  of  the 
case,  as  the  court  charged  the  jury  upon  a 
theory  which  was  not  supported  by  any 
proof,  and  the  question  of  waiver,  upon 
which  the  case  is  now  decided,  if  there  is 
any  evidence  of  it,  was  not  submitted  to  the 

jury. 

As  the  plaintiff  is  allowed  to  recover  up- 
on a  cause  of  action  which  I  do  not  think 
he  owns,  the  defendant  is  practically  in  dan- 
ger of  being  twice  vexed  for  one  and  the 
same  cause,  or  of  being  compelled  to  as- 
sume a  double  liability,  which  surely  would 
be  unjust,  and  the  rule  of  law  which  pro- 
duces such  a  result  should  be  very  clearly 
established.  Indeed,  if  the  law  is  to  re- 
main as  in  this  case  declared,  it  will  be 
difficult  for  common  carriers  to  conduct  their 
business  with  any  degree  of  safety.  If  the 
defendant  is  liable  for  any  negligence  to  the 
bank,  which  at  the  time  of  the  injury  to  the 
bananas  was  the  true  owner,  as  the  holder 
of  the  draft  and  bill  of  lading,  let  the  re- 
covery be  confined  to  the  true  right  and 
title,  and  not  go  to  one  who  has  no  right 
at  all. 

Comaor,    J.,    concurs    in    the    dissenting 
opinion. 
65  L.  R.  A. 


Delia  DUVAL,  Appt., 

V. 

ATLANTIC     COAST     LINE     RAILROAI> 
COMPANY. 


( 


.N.  C. 


.) 


1.  Violation  by  »  railroad  company  of 
a  proT  talon  of  a  contract  ifvlth  a  mn* 
nicipal  corporation  by  which  it  under* 
takes  to  limit  the  speed  of  its  trains  in  streets- 
which  it  is  allowed  to  use  is  evidence  of  neg- 
ligence. In  an  action  against  it  for  injuries- 
to  an  individual  upon  the  street 

2.  One  ridinar  in  a  conveyance  con-> 
trolled  by  her  fatber  is  not  chargeable 
with  his  negligence,  which  combines  witb 
that  of  persons  in  charge  of  another  con> 
veyance  to  bring  them  into  collision  to  her 
injury,  so  as  to  preclude  her  recovery  fromr 
the  latter  for  the  injuries  received. 

(March  8.  1904.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Jones  County  in 
favor  of  defendant  in  an  action  brought  to- 
recover  damages  for  personal  injuries  al- 
leged to  have  been  caused  by  defendant's- 
negligence.    Reversed, 

The  facts  are  stated  in  the  opinion. 

Messrs,  D.  L.  Ward  and  M.  DeDIT.. 
SteTenson  for  appellant. 

Messrs,  Simmoiui  A  Ward  and  N.  J.. 
Ronse  for  appellee. 

Donglas,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  for  damages  for  personal 
injuries.  The  jury  found  that  the  plain- 
tiff  was  injured  by  the  negligence  of  the 
defendant,  and  that  she  contributed  to  her 
injury  by  her  own  negligence.  There  are 
but  two  exceptions  that  we  think  it  nec- 
essary to  pass  upon  in  this  appeal,  both  to 
the  charge  of  the  court. 

Among  other  things,  the  court  charged  as 
follows:  "The  plaintiff  introduced  a  con- 
tract wherein  it  is  provided  that  Eajst  Caro- 
lina Land  &  Lumber  Company  shall  not  nin^ 
its  locomotive  through  the  streets  of  New 
Bern  at  a  speed  greater  than  3  miles  an 
hour;  that  the  whistle  shall  be  sounded  be- 
fore entering  upon  said  street,  and  the  bell 


Note. — For  other  cases  as  to  effect  of  vio- 
lation of  ordinances  in  respect  to  operation  of 
street  cars  on  company's  liability  for  injuries, 
see  Fath  v.  Tower  Grove  &  L.  B.  Co.  13  L.  R. 
A.  74;  Cincinnati  Street  R.  Co.  v.  Murray,  SO 
L.  R.  A.  508 ;  and  Uoiwerson  v.  St  Louis  k  8. 
R.  Co.  50  L.  R.  A.  S50. 

As  to  imputing  negligence  of  driver  to  per> 
son  injured  while  driving  with  him,  see  NIs- 
bet  V.  Qarner,  1  L.  R.  A.  152,  and  note;  Becks^ 
V.  Missouri  P.  R.  Co.  9  L.  R.  A.  157,  and  fiol«/ 
Union  P.  R.  Co.  v.  Lapsley,  16  L.  R.  A.  800; 
Mullen  V.  Owosso,  23  L.  R.  A.  693 ;  Illinois  C 
R.  Co.  V.  McLeod.  52  L.  R.  A.  954;  and  Kop- 
litz  V.  St  Paul,  58  L.  R.  A.  74. 
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upon  the  engine  tolled  while  passing 
through  the  streets,  etc.  And  it  is  admitted 
that  the  defendant  has  succeeded  to  the 
rights  and  liabilities  of  the  East  Carolina 
Land  &  Lumber  Company.  The  court  charges 
you  that  this  is  a  contract  between  the  city 
and  the  defendant  company,  and  that  there 
is  no  evidence  that  its  provisions  have  been 
enacted  into  an  ordinance  by  the  city,  and 
the  jury  cannot  consider  the  provisions  of 
the  same  as  bearing  upon  the  question  of  the 
negligence  of  the  defendant."  In  this  we 
think  there  was  error.  The  only  object  the 
city  could  have  had  in  limiting  the  rate  of 
speed  at  which  a  train  was  permitted  to  run 
through  its  streets  was  the  protection  of 
the  traveling  public.  It  was  similar  to  an 
ordinance  in  purpose  and  legal  effect,  at 
least  in  civil  actions.  We  do  not  feel  com- 
pelled in  this  case  to  go  to  the  extent  of  say- 
ing that  the  violation  of  such  a  provision 
in  a  contract  gives  rise  to  a  cause  of  action ; 
but  we  hold  that,  equally  with  the  violation 
of  an  ordinance,  it  is  evidence  of  negligence 
on  the  part  of  the  defendant.  If  the  defend- 
ant obtained  the  grant  of  its  right  of  way 
by  virtue  of  such  a  contract,  it  has  no  right 
to  complain  at  the  reasonable  enforcement  of 
its  conditions  and  limitations.  Oorrell  v. 
Oreenahoro  Water  Supply  Co,  124  N.  C. 
328,  46  L.  K.  A.  513,  70  Am.  St.  Rep.  598, 
32  S.  K.  720. 

The  court  further  charged  the  jury  as  fol- 
lows: "If  you  find  from  the  evidence,  by 
the  greater  weight  or  preponderance  there- 
of, that  the  plaintiff  was  riding  in  a  buggy 
driven  and  controlled  by  her  father,  that 
the  plain tiif's  father  was  negligent  in  ap- 
proaching the  crossing,  and  that  such  negli- 
gence contributed  to  the  injury  of  which  the 
plaintiff  complains  as  a  proximate  cause 
thereof,  then  such  negligence  of  the  plain- 
tiff's father  is  imputable  to  the  plaintiff  as 
her  own  negligence."  This  also  was  error. 
Imputable  negligence,  or  "identification,"  as 
it  is  sometimes  called  from  analogy  to  the 
Roman  law,  has  never  been  recognized  in 
this  state,  and  has  received  but  scant  recog- 
nition in  any  part  of  this  country.  The  ques- 
tion was  directly  presented  and  expressly  de- 
cided in  Crampton  v.  Ivie  Bros.  126  N.  C. 
894,  36  8.  £.  351,  in  which  this  court  says: 
"We  may  regard  it  as  settled  law  that  the 
negligence  of  the  driver  of  a  public  convey- 
ance is  not  imputable  to  a  passenger  there- 
in, unless  the  passenger  has  assumed  such 
control  and  direction  of  said  vehicle  as  to 
be  considered  practically  in  exclusive  pos- 
session thereof.  In  other  words,  the  pos- 
session of  the  passenger  must  be  such  as  to 
supersede  for  the  time  being  the  possession 
of  the  owner,  to  the  extent  of  making  the 
driver  the  temporary  servant  of  the  passen- 
ger." 
06  L.  R.  A. 


In  the  case  at  bar  it  appears  that  the 
plaintiff  was  not  traveling  in  a  public  con- 
veyance, but  in  a  buggy  driven  by  her  father. 
We  will  assume  that  she  was  not  a  passen- 
ger for  hire,  but  was  riding  in  her  father's 
buggy  as  his  guest.  We  do  not  think  this 
makes  any  difference^  either  in  principle  or 
in  legal  liability.  8he  was  certainly  not  in 
exclusive  control  of  the  vehicle,  nor  could 
her  father  be  considered  in  any  sense  as  her 
servant.  We  are  aware  that  in  a  few  in- 
stances it  has  been  held  that,  while  contrib- 
utory n^ligence  cannot  be  imputed  to  one 
riding  in  a  hired  vehicle,  it  may  be  imputed 
to  him  if  he  is  a  mere  guest.  The  over- 
whelming weight  of  authority  is  against  any 
such  distinction,  and,  in  common  with  near- 
ly all  the  courts  of  final  jurisdiction,  we  are 
utterly  unable  to  see  any  reasonable  basis 
for  such  a  conclusion. 

The  only  ground  for  the  doctrine  of  im- 
putable negligence  in  any  of  its  phases  is  the 
assumed  identity  of  the  passenger  and  driv- 
er, arising  out  of  an  implied  agency.  It  is 
contended,  as  he  selected  his  own  driver,  he 
made  him  his  agent,  not  only  for  the  general 
purposes  of  his  employment,  but  for  all  pos- 
sible contingencies  that  might  happen.  Un- 
der this  doctrine  it  would  seem  that,  if  the 
driver  broke  the  passenger's  neck,  he  would 
be  acting  within  the  scope  of  his  agency. 
This  may  be  so,  but  it  does  not  seem  so  to 
us.  Of  course,  if  the  passenger  were  injured 
through  the  negligence  of  the  driver  alone, 
he  must  look  alone  to  him  or  to  his  master 
for  his  recovery;  but  if  he  is  injured  through 
the  concurring  negligence  of  the  driver  and 
someone  else,  he  may  sue  either.  This  is 
equally  true  whether  the  plaintiff  is  a  pas- 
senger for  hire  or  a  mere  guest.  We  see  no 
reason  why  the  latter  should  be  placed  at 
any  legal  disadvantage..  In  fact,  it  would 
seem  that,  if  there  were  any  difference,  the 
passenger  for  hire,  having  the  legal  right 
to  the  services  of  his  driver,  would  be  in  a 
position  to  exercise  a  greater  degree  of  con- 
trol than  one  whose  presence  was  merely 
permissive.  An  examination  of  the  origin, 
growth,  and  decadence  of  the  doctrine  seems 
to  us  to  show  the  correctness  of  our  conclu- 
sions, aside,  even,  from  the  weight  of  author- 
ity. 

The  doctrine  that  the  negligence  of  driver 
was  imputable  to  the  passenger  is  considered 
to  have  originated  in  the  English  case  of 
Thorogood  v.  Bryan,  decided  in  1849,  and  re- 
ported in  8  C.  B.  116,  18  L.  J.  C.  P.  N.  S. 
336.  The  action  was  brought  against  the 
owner  of  an  omnibus  by  which  the  deceased 
was  run  over  and  killed.  The  omnibus  in 
which  he  had  been  carried  had  set  him  down 
in  the  middle  of  the  road  instead  of  drawing 
up  to  the  curb^  and  before  he  could  get  out 
of  the  way  he  was  run  over  by  the  defend- 
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ant's  omnibus,  which  was  coming  along  at 
too  rapid  a  pace  to  be  stopped  in  time  to 
prevent  the  injury.  The  court  directed  the 
jury  that,  "if  they  were  of  opinion  that 
want  of  care  on  the  part  of  the  driver  of 
Barber's  omnibus  in  not  drawing  up  to  the 
curb  to  put  the  deceased  down,  or  any  want 
of  care  on  the  part  of  the  deceased  himself, 
had  been  conducive  to  the  injury,  in  either 
of  those  cases,  notwithstanding  the  defend- 
ant, by  her  servant,  had  been  guilty  of  neg- 
ligence, their  verdict  must  be  for  the  de- 
fendant." This  case,  after  being  much  crit- 
icised, was  expressly  overruled  in  1888  by 
the  House  of  Lords  in  the  case  of  The  Ber- 
nina,  L.  R.  13  App.  Cas.  1,  57  L.  J.  Prob.  N. 
S.  05,  58  L.  T.  N.  S.  423,  36  Week.  Rep. 
870,  6  Asp.  Mar.  L.  Cas.  257,  62  J.  P.  212, 
in  which  opinions  were  delivered  by  Lords 
Herschell,  Bramwell,  and  Watson. 

Among  other  things  in  his  opinion,  Lord 
Herschell  says :  "In  support  of  the  proposi- 
tion that  this  establishes  a  defense,  they 
rely  upon  the  case  of  Thorogood  v.  Bryan 
(1),  which  undoubtedly  does  support  their 
contention.  This  case  was  decided  as  long 
ago  as  1849,  and  has  been  followed  in  some 
other  cases;  but,  though  it  was  early  sub- 
jected to  adverse  criticism,  it  has  never 
come  for  revision  before  a  court  of  appeals 
until  tho  prevent  occasion.  ...  It  is 
necessary  to  examine  carefully  the  reason- 
ing by  which  this  conclusion  was  arrived  at. 
Coltman,  J.,  said:  *lt  appears  to  me  that, 
having  ttusted  the  party  by  selecting  the 
particular  conveyance,  the  plaintiff  has  so 
far  identified  himself  with  the  owner  and 
her  servants  that  if  any  injury  results  from 
their  negligence  he  must  be  considered  a 
party  to  it.  In  other  words,  the  passenger 
is  so  far  identified  with  the  carriage  in 
which  he  is  traveling  that  want  of  cire  of 
the  driver  will  be  a  defense  of  the  driver  of 
the  carriage  which  directly  caused  the  in- 
jury.' Maule  and  Vaughan  Williams,  J  J., 
also  dwelt  upon  this  view  of  the  identifi- 
cation of  the  passenger  with  the  driver  of 
the  vehicle  in  which  he  is  being  carried 
The  former  thus  expresses  himself:  *I  in- 
cline to  think  that,  for  this  purpose,  the  de- 
ceased must  be  considered  as  identified  with 
the  driver  of  the  omnibus  in  which  he  volun- 
tarily became  a  passenger,  and  that  the  neg- 
ligence of  the  driver  was  the  negligence  of 
the  deceased.'  Vaughan  Williams,  J.,  said: 
•1  think  the  passenger  must,  for  this  pur- 
pose, be  considered  as  identified  with  the  per- 
son having  the  management  of  the  omnibus 
he  was  conveyed  by.'  With  the  utmost  re- 
spect for  these  eminent  judges,  I  must  say 
that  1  am  unable  to  comprehend  this  doc- 
trine of  identification  upon  which  they  lay 
so  much  stress.  In  what  sense  is  the  passen- 
ger by  a  public  stagecoach,  because  he  avails 
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himself  of  the  accommodation  afforded  by 
it,  identified  with  the  driver?  The  learned 
judges  manifestly  do  not  mean  to  suggest 
(though  some  of  the  language  used  would 
seem  to  bear  that  construction)  that  the 
passenger  is  so  far  identified  with  the  driver 
that  the  negligence  of  the  latter  would  ren- 
der the  former  liable  to  third  persons  in- 
jured by  it.  I  presume  that  they  did  not 
even  mean  that  the  identification  is  so  com- 
plete as  to  prevent  the  passenger  from  recov- 
ering against  the  driver's  master,  though, 
if  'negligence  of  the  owner's  servants  is  to 
be  considered  negligence  of  the  passenger,' 
or  if  he  *mu8t  be  considered  a  party'  to  their 
negligence,  it  is  not  easy  to  see  why  it  should 
not  be  a  bar  to  such  an  action.  In  short,  as 
far  as  I  can  see,  the  identification  appears  to 
be  effective  only  to  the  extent  of  enabling 
another  person  whose  servants  have  been 
guilty  of  negligence  to  defend  himself  by 
the  allegation  of  contributory  negligence  on 
the  part  of  the  person  injured.  But  the 
very  question  that  had  to  be  determined 
was  whether  the  contributory  negligence  of 
the  driver  of  the  vehicle  was  a  defense  aa 
against  the  passenger  when  suing  another 
wrongdoer.  To  say  that  it  is  a  defense  be- 
cause the  passenger  is  identified  with  the 
driver  appears  to  me  to  beg  the  question, 
when  it  is  not  suggested  that  this  identifica- 
tion results  from  any  recognized  principles 
of  law,  or  has  any  other  effect  than  to  fur- 
nish that  defense,  the  validity  of  which  was 
the  very  point  in  issue.  Two  persons  may, 
no  doubt,  be  so  bound  together  by  the  legal 
relation  in  which  thoy  stand  to  each  other 
that  the  acts  of  one  may  be  regarded  by  the 
law  as  the  acts  of  the  other.  But  the  rela- 
tion between  the  passenger  in  a  public  vehi- 
cle, and  the  driver  of  it,  certainly  is  not 
such  as  to  fall  within  any  of  the  recognized 
categories  in  which  the  act  of  one  man  is 
treated  in  law  as  the  act  of  another.  I  pass 
now  to  the  other  reasons  given  for  the  judg- 
ment in  Thorogood  v.  Bryan,  Maule,  J., 
says:  'On  the  part  of  the  plaintiff,  it  is 
suggested  that  a  passenger  in  a  public  con- 
veyance has  no  control  over  the  driver.  But 
1  think  that  cannot  with  propriety  be  said. 
He  selects  the  conveyance.  He  enters  into  a 
contract  with  the  owner,  whom  by  his  serv- 
ant, the  driver,  he  employs  to  drive  him.  If 
he  is  dissatisfied  with  the  mode  of  convey- 
ance, he  is  not  obliged  to  avail  himself  of 
it.  .  .  .  But,  as  regards  the  present 
plaintiff,  he  is  not  altogether  without  fault ; 
he  chose  his  own  conveyance,  and  must  take 
the  consequences  of  any  default  on  the  part 
of  the  driver  whom  he  thought  fit  to  trust.' 
I  confess  I  cannot  concur  in  this  reasoning. 
I  do  not  think  it  well  founded  either  in  law 
or  in  fact.  What  kind  of  control  has  the 
passenger  over  the  driver  which  would  make 
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it  reasonable  to  hold  the  former  affected  by 
the  negligence  of  the  latter?  And  is  it  any 
more  reasonable  to  hold  him  so  affected  be* 
cause  he  chose  the  mode  of  conveyance, — 
that  is  to  say,  drove  in  an  omnibus  rather 
than  walked,  or  took  the  ffrst  omnibus  that 
passed  him,  instead  of  waiting  for  another? 
And  when  it  is  attempted  to  apply  this  rea- 
soning to  passengers  traveling  in  steamships 
or  on  railways,  the  unreasonableness  of  such 
doctrine  is  even  more  glaring.  The  only 
other  reason  given  is  contained  in  the  judg- 
ment of  Creswell,  J.,  in  these  words:  *lf  the 
driver  of  the  omnibus  the  deceased  was  in 
had,  by  his  negligence  or  want  of  due  care 
and  skill,  contributed  to  an  injury  from  a 
collision,  his  master  clearly  could  maintain 
no  action.  And  1  must  confess  I  see  no  reason 
why  a  passenger  who  employs  the  driver  to 
convey  him  stands  in  any  better  position.' 
Surely,  with  deference,  the  reason  for  the 
difference  lies  on  the  very  surface.  If  the 
master  in  such  a  case  could  maintain  no  ac- 
tion, it  is  because  there  existed  between  him 
and  the  driver  the  relation  of  master  and 
servant.  It  is  clear  that,  if  his  driver's  neg- 
ligence alone  had  caused  the  collision,  he 
would  have  been  liable  to  an  action  for  the 
injury  resulting  from  it  to  third  parties.  The 
learned  judge  would,  I  imagine,  in  that  case 
have  seen  a  reason  why  a  passenger  in  the 
omnibus  stood  in  a  better  position  than  the 
master  of  the  driver.  I  have  now  dealt  with 
all  the  reasons  on  which  the  judgment  in 
Thorogood  v.  Bryan  was  founded,  and  I  en- 
tirely agree  with  the  learned  judges  in  the 
court  below  in  thinking  them  inconclusive 
and  unsatisfactory." 

In  his  opinion  Lord  Watson  says:  "It 
humbly  appears  to  me  that  the  identifica- 
tion upon  which  the  decision  in  Thorogood 
V.  Bryan  is  based  has  no  foundation  in  fact. 
I  am  of  opinion  that  there  is  no  relation 
constituted  between  the  driver  of  an  omni- 
bus and  its  ordinary  passengers  which  can 
justify  the  inference  that  they  are  identified 
to  any  extent  whatever  with  his  negligence. 
He  is  the  servant  of  the  owner,  not  their 
servant;  he  does  not  look  to  them  for  or- 
ders, and  they  have  no  right  to  interfere 
with  his  conduct  of  the  vehicle,  except,  per- 
haps, the  right  of  remonstrance  when  he  is 
doing,  or  threatens  to  do,  something  that  is 
wrong  and  inconsistent  with  their  safety. 
Practically  they  have  no  greater  measure 
of  control  over  his  actions  than  the  passen- 
ger in  a  railway  train  has  over  the  conduct 
of  the  engine  driver.'* 

We  have  quoted  at  length  from  this  case 
because  it  is  the  distinct  and  final  repudia- 
tion of  the  doctrine  by  the  highest  judicial 
tribunal  in  England,  where  it  originated,  as 
well  as  from  the  further  fact  that  the  rea- 
soning upon  which  the  learned  and  able  opin- 
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ions  are  founded  apply  equally  to  cases 
where  the  plaintiff  is  a  mere  guest.  The 
same  may  be  said  of  Little  v.  Eachett,  116 
U.  S.  366,  29  L.  ed.  652,  6  Sup.  Ct.  Rep. 
391,  which  is  cited  with  approval  by  Lord 
Herschell  in  The  Bemina.  Hackett,  the 
plaintiff,  was  injured  by  the  collision  of  a 
railroad  train  with  the  carriage  in  which 
he  was  riding.  The  evidence  tended  to  show 
that  the  accident  was  the  result  of  the  con- 
curring negligence  of  the  managers  of  the 
train  and  of  the  driver  of  the  carriage, — of 
the  managers  of  the  train  in  not  giving  the 
usual  signals  of  its  approach  by  ringing 
a  bell  and  blowing  a  whistle,  and  in  not  hav- 
ing a  flagman  on  duty;  and  of  the  driver  of 
the  carriage  in  turning  the  horses  upon  the 
track  without  proper  precautions  to  ascer' 
tain  whether  the  train  was  coming.  The  de^ 
fense  was  contributory  negligence  in  driving 
on  the  track,  the  defendant  contending  that 
the  driver  was  thereby  negligent,  and  that 
his  negligence  was  to  be  imputed  to  the 
plaintiff.  The  court  left  the  question  of  the 
negligence  of  the  parties  in  charge  of  the 
train  and  of  the  driver  of  the  carriage  to 
the  jury,  and  no  exception  was  taken  to  its 
instructions  on  this  head.  But  with  refer- 
ence to  the  alleged  imputed  negligence  of 
the  plaintiff,  assuming  that  the  driver  was 
negligent,  the  court  instructed  them  that, 
unless  the  plaintiff  interfered  with  the  driv- 
er and  controlled  the  manner  of  his  driving, 
his  negligence  could  not  be  imputed  to  the 
plaintiff.  Upon  appeal  the  judgment  was 
affirmed.  Justice  Field,  speaking  for  a 
unanimous  court,  says  on  page  374,  116  U. 
S.,  page  655,  29  L.  ed.,  and  page  394,  6  Sup. 
Ct.  Rep.:  "Cases  cited  from  the  English 
courts,  as  we  have  seen,  and  numerous  oth- 
ers decided  in  the  courts  of  this  country, 
show  that  the  relation  of  master  and  servant 
does  not  exist  between  the  passenger  and  the 
driver,  or  between  the  passenger  and  the 
owner.  In  the  absence  of  this  relation,  the 
imputation  of  their  negligence  to  the  pas- 
senger, where  no  fault  of  omission  or  com- 
mission is  chargeable  to  him,  is  against  all 
legal  rules.  If  their  negligence  could  be  im- 
puted to  him,  it  would  render  him,  equally 
with  them,  responsible  to  third  parties  there- 
by injured,  and  would  also  preclude  him 
from  maintaining  an  action  against  the  own- 
er for  injuries  received  by  reason  of  it.  But 
neither  of  these  conclusions  can  be  main- 
tained; neither  has  the  support  of  any  ad- 
judged cases  entitled  to  consideration.  The 
truth  is,  the  decision  in  Thorogood  v.  Bryan 
rests  upon  indefensible  ground.  The  identifi- 
cation of  the  passenger  with  the  negligent 
driver  or  the  owner,  without  his  personal  co- 
operation or  encouragement,  is  a  gratuitous 
assumption.  There  is  no  such  identity.  The 
parties  are  not  in  the  same  position.  The  own- 
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er  of  a  public  conveyance  is  a  carrier,  and 
the  driver  or  the  person  managing  it  is  his 
servant.  Neither  of  them  is  the  servant  of 
the  passenger,  and  his  asserted  identity  with 
them  is  contradicted  by  the  daily  experience 
of  the  world."  Again  the  court  says,  on 
page  379,  IIC  U.  2S.,  page  657,  29  U  ed., 
and  page  397,  6  Sup.  Ct.  Rep.:  "There  is 
no  distinction  in  principle,  whether  the  pas- 
sengers be  on  a  public  conveyance,  like  a 
railroad  train  or  an  omnibus,  or  be  on  a 
hack,  hired  from  a  public  stand  in  the  street, 
for  a  drive.  Those  on  a  hack  do  not  become 
responsible  for  the  negligence  of  the  driver 
if  they  exercise  no  control  over  him  further 
than  to  indicate  the  route  they  wish  to  trav- 
el or  the  places  to  w^hich  they  wish  to  go. 
if  he  is  their  agent,  so  that  his  negligence 
can  be  imputed  to  them,  to  prevent  their 
recovery  against  a  third  party  he  must  be 
their  agent  in  all  other  respects,  so  far  as 
the  management  of  the  carriage  is  con- 
cerned, and  responsibility  to  third  parties 
would  attach  to  them  for  injuries  caused  by 
his  negligence  in  the  course  of  his  employ- 
ment. But,  as  we  have  already  stated,  re- 
sponsibility cannot,  within  any  recognized 
rules  of  law,  be  fastened  upon  one  who  has 
in  no  way  interfered  with  and  controlled 
in  the  matter  causing  the  injury.  From  the 
simple  fact  of  hiring  the  carriage  or  riding 
in  it  no  such  liability  can  arise.  The  party 
hiring  or  riding  must  in  some  way  have  co- 
operated in  producing  the  injury  complained 
of  before  he  incurs  any  liability  for  it.  *If 
the  law  were  otherwise,'  as  said  by  Mr.  Jus- 
tice Depue  in  his  elaborate  opinion  in  the 
latest  case  in  New  Jersey,  *not  only  the  hirer 
of  the  coach,  but  also  all  the  passengers  in 
it,  would  be  under  a  constraint  to  mount 
the  box  and  superintend  the  conduct  of  the 
driver  in  the  management  and  control  of 
his  team,  or  be  put  for  remedy  exclusively 
to  an  action  against  the  irresponsible  driver 
or  equally  irresponsible  owner  of  a  coach, 
taken,  it  may  be,  from  a  coach  stand,  for 
the  consequences  of  an  injury  which  was  the 
product  of  the  co-operating  wrongful  acts 
of  the  driver  and  of  a  third  person,  and  that, 
too,  though  the  passengers  were  ignorant  of 
the  character  of  the  driver,  and  of  the  re- 
sponsibility of  the  owner  of  the  team,  and 
strangers  to  the  route  over  which  they  were 
to  be  carried.' " 

The  court  further  cites  with  approval  the 
case  of  Dyer  v.  Erie  R.  Co.  71  N.  Y.  228,  in 
which  the  facts  are  very  similar  to  those 
in  the  case  at  bar,  in  the  following  words: 
"The  plaintiff  was  injured  while  crossing  the 
defendant's  railroad  track  on  a  public  thor- 
oughfare. He  was  riding  in  a  wagon  by  the 
permission  and  invitation  of  the  owner  of 
the  horses  and  wagon.  At  that  time  a  train 
standing  south  of  certain  buildings,  which 
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prevented  its  being  seen,  had  started  to  badr 
over  the  crossing  without  giving  the  driver 
of  the  wagon  any  warning  of  its  approach. 
The  horses,  becoming  frightened  by  the  blow- 
ing off  of  steam  from  engines  in  the  vicin- 
ity, became  unmanageable,  and  the  plaintiff 
was  thrown  or  jumped  from  the  wagon,  and 
was  injured  by  the  train,  which  was  back- 
ing. It  was  held  that  no  relation  of  prin- 
cipal and  agent  arose  between  the  driver 
of  the  wagon  and  the  plaintiff,  and,  although 
he  traveled  voluntarily,  he  was  not  respon- 
sible for  the  negligence  of  the  driver,  where 
he  himself  was  not  chargeable  with  negli- 
gence, and  there  was  no  claim  that  the 
driver  was  not  competent  to  control  and 
manage  the  horses." 

In  Covington  Transfer  Co,  v.  Kelly,  36 
Ohio  St.  86,  38  Am.  Rep.  558,  the  plaintiff 
below  (Kelly)  was  injured  while  riding  on 
a  street  car  in  collision  with  a  car  of  the 
transfer  company,  and  was  permitted  to  re- 
cover, although  it  appeared  that  the  servants 
of  both  companies  were  negligent.  The 
chief  justice,  in  delivering  the  opinion  of 
the  court,  said:  "It  seems  to  us,  therefore, 
that  the  negligence  of  the  company  or  of  its 
servants  should  not  be  imputed  to  the  pas- 
senger, where  such  negligence  contributes 
to  his  injury  jointly  with  the  negligence  of 
a  third  party,  any  more  than  it  should  be 
so  imputed  where  the  negligence  of  the  com- 
pany or  its  servants  was  the  sole  cause  of 
the  injury."  "Indeed,"  the  chief  justice  added, 
"it  seems  as  incredible  to  my  mind  that  the 
right  of  a  passenger  to  redress  against  a 
stranger  for  an  injury,  caused  directly  and 
proximately  by  the  latter's  negligence, 
should  be  denied  on  the  groimd  that  the 
negligence  of  his  carrier  contribut<^  to  his 
injury,  he  being  without  fault  himself,  as 
it  would  be  to  hold  such  passenger  respon- 
sible for  the  negligence  of  his  carrier  where- 
by an  injury  was  inflicted  upon  a  stranger. 
And  of  the  last  proposition,  it  is  enough 
to  say  that  it  is  simply  absurd." 

In  Robinson  v.  New  York  C.  d  H.  R,  R, 
Co.  66  N.  Y.  11,  23  Am.  Rep.  1,  Church, 
Ch.  J.,  a  distinguished  jurist,  speaking  for 
an  able  court,  says :  "It  is  therefore  the 
case  of  a  gratuitous  ride  by  a  female  upon 
the  invitation  of  the  owner  of  a  horse  and 
carriage.  The  plaintiff  had  no  control  of 
the  vehicle,  nor  of  the  driver  in  its  manage- 
ment. It  is  not  claimed  but  that  Conlon 
was  an  able-bodied,  competent  person  to 
manage  the  establishment,  nor  that  he  was 
intoxicat/Cd  or  in  any  way  unfit  to  have 
charge  of  it.  Upon  what  principle  is  it 
that  his  negligence  is  imputable  to  the 
plaintiff?  It  is  conceded  that,  if  by  his  neg- 
ligence he  had  injured  a  third  person,  she 
would  not  be  liable.  She  was  not  responsi- 
ble for  his  acts,  and  had  no  right  and  no 
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power  to  control  them.  True,  she  had  con- 
sented to  ride  with  him,  but,  as  he  was  in 
«very  respect  competent  and  suitable,  she 
was  not  negligent  in  doing  so.  Can  she  be 
held,  by  consenting  to  ride  with  him,  to 
guarantee  his  perfect  care  and  diligence? 
There  was  no  necessity  for  riding  with  him. 
It  was  a  voluntary  act  on  the  part  of  the 
plaintiff,  but  it  was  not  an  unlawful  or 
negligent  act.  She  was  injured  by  the  negli- 
gence of  a  third  person,  and  was  free  from 
negligence  herself,  and  I  am  unable  to  per- 
<:eive  any  reason  for  imputing  Conlon's  neg- 
ligence to  her."  Again,  the  court  says,  on 
page  13,  66  N.  Y.,  23  Am.  Rep.  3:  "I  am 
unable  to  find  any  legal  principle  upon 
which  to  impute  to  the  plaintiff  the  negli- 
gence of  the  driver.  The  whole  argument  on 
Isehalf  of  the  appellants  on  this  point  is 
contained  in  the  following  paragraph  from 
the  brief  of  its  counsel:  'So,  if  the  plain- 
tiff had  proceeded  on  this  joum^  upon  the 
invitation  of  Conlon  for  the  like  purpose, 
«he  having  voluntarily  intrusted  her  safety 
to  his  care  and  prudence,  and  thus  exposed 
herself  to  the  risk  of  injury  arising  from 
iiis  negligence  or  want  of  skill,  she  would 
he  precluded  from  recovering,  if  he  thereby 
xx)ntributed  to  her  injury.'  If  this  argu- 
ment is  sound,  why  should  it  not  apply  in  all 
•cases  to  public  conveyances,  as  well  as  pri- 
vate? The  acceptance  of  an  invitation  to 
ride  creates  no  more  responsibility  for  the 
acts  of  the  driver  than  the  riding  in  a  stage- 
-coach or  even  a  train  of  cars,  providing 
there  was  no  negligence  on  account  of  the 
•character  or  condition  of  the  driver,  or  the 
■safety  of  the  vehicle,  or  otherwise.  It  is  no 
•excuse  for  the  negligence  of  the  defendant 
that  another  person's  negligence  contributed 
to  the  injury,  for  whose  acts  the  plaintiff 
w^as  not  responsible.  The  rule  of  contribu- 
tory negligence  is  very  strict  in  this  state, 
and  should  not  be  extended,  nor  should  the 
rule  of  imputable  negligence  be  extended  to 
new  cases,  where  the  reason  for  its  adoption 
is  not  apparent." 

In  Union  P.  JB.  Co.  v.  Lapsleyy  16  L.  R.  A. 
«02,  2  C.  C.  A.  161,  4  U.  S.  App.  654,  51 
Fed.  177,  Sanborn,  Ch.  J.,  speaking  for  the 
-court,  says:  "But  where  the  owner  and 
-driver  of  a  team  and  carriage  invites  another 
to  ride  in  his  carriage,  no  relation  of  prin- 
•cipal  and  agent  is  created;  no  relation  of 
master  and  servant  is  established,  the  own- 
•er  and  driver  of  the  team  is  not  controlled 
hy,  and  is  not  in  any  sense  the  agent  of,  the 
invited  guest;  and  to  hold  him  responsible 
for  the  negligence  of  the  former,  by  whose 
permission  alone  he  rides,  is  unauthorized 
4}y  the  law  and  repugnant  to  reason.  That 
he  who  suffers  injury  from  another's  negli- 
gence may  recover  compensation  of  the 
w^rongdoer  is  a  principle  founded  in  natural 
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justice,  and  sustained  by  every  precedent. 
That  where  the  negligence  of  the  person  in- 
jured has  contributed  to  the  injury  he  can- 
not so  recover,  because  it  is  impracticable, 
in  the  administration  of  justice,  to  divide 
and  apportion  the  compensation  in  propor- 
tion to  the  varying  degrees  of  concurring 
negligence,  is  equally  well  settled.  But  that 
he  whose  wrongful  act  or  omission  has 
caused  the  injury  and  damage,  and  who,  up- 
on every  consideration  of  justice  and  rea- 
son, ought  to  make  compensation  for  it, 
shall  be  permitted  to  escape  because  a  third 
person,  over  whom  the  injured  person  had 
no  control,  and  whose  only  relation  to  him 
was  that  of  a  guest  to  his  host,  has  been 
guilty  of  negligence  that  contributed  to  the 
injury,  is  neither  just  nor  reasonable.  Ac- 
cording to  the  verdict  of  this  jury,  a  loss  of 
$1,000  was  entailed  upon  the  decedent  by 
the  negligence  of  this  defendant.  The  de- 
fendant's wrongful  omission  was  the  prox- 
imate cause  of  this  damage.  The  decedent 
in  no  way  caused  or  contributed,  by  any  act 
or  omission  of  hers,  to  this  injury.  She  had 
no  control  over  her  brother,  the  driver,  who 
may  have  contributed,  by  his  carelessness, 
to  the  damage.  Upon  what  principle,  now, 
can  it  be  justly  said  that  the  decedent  must 
bear  all  this  loss,  when  she  neither  caused, 
was  responsible  for,  nor  could  have  pre- 
vented it,  because  this  third  person  assisted 
to  cause  the  injury,  the  proximate  cause  of 
which  was  the  wrongful  act  of  the  defend- 
ant company?  If  there  exists  in  the  realm 
of  jurisprudence  any  sound  principle  upon 
which  so  unrighteous  a  punishment  of  the 
innocent  and  the  discharge  of  the  guilty  may 
be  based,  we  have  been  unable  to  discover 
it." 

In  Dean  v.  Pennsylvania  R,  Co,  129  Pa. 
614,  Clark,  J.,  delivering  the  opinion  of  the 
court,  says,  on  page  524,  6  L.  R.  A.  143,  15 
Am.  St.  Rep.  733,  18  Atl.  720:  "Quotations 
might  be  given,  from  many  cases  in  the  dif- 
ferent states,  illustrating  the  very  firm  and 
emphatic  manner  in  which  the  doctrine  of 
this  celebrated  case  has  been  denied.  The 
authorities  in  England  and  the  great  cur- 
rent of  authorities  of  this  country  are 
against  it.  Nor  can  I  see  why,  upon  any 
rule  of  public  policy,  a  party  injured  by  the 
concurrent  and  contributory  negligence  of 
two  persons,  one  of  them,  his  common  car- 
rier, should  be  held,  and  the  other  released 
from  liability.  As  to  this,  I  speak  only  for 
myself.  In  my  opinion,  there  is  no  princi- 
ple consonant  with  common  sense,  common 
honesty,  or  public  policy  which  should  hold 
one  not  guilty  of  any  negligence,  either  of 
omission  or  commission,  for  the  negligence 
of  another  imputed  to  him  under  such  cir- 
cumstances. Although,  in  Carlisle  v.  Bris- 
bane [113  Pa.  544,  57  Am.  Rep.  483,  6  Atl. 
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372],  1  may  appear  to  have  accepted  that 
doctrine,  1  meant  merely  to  state  that  the 
ground  upon  which  this  court  had  rested 
this  rule  was  better  than  that  taken  by  the 
Knglish  courts.  But  if  this  were  not  so. 
Fields  was  not  a  common  carrier.  Dean 
was  riding  in  the  wagon  merely  by  invita- 
tion of  Fields,  who  happened  to  be  going  in 
the  direction  of  Dean's  home  with  a  load 
of  provisions.  He  was  carried  without  com- 
pensation, merely  as  an  act  of  kindness  on 
the  part  of  Fields,  who  had  sole  control  of 
the  team  and  of  the  wagon.  The  case  is 
similar  in  this  respect  to  Carlisle  v.  Bris- 
bane, 113  Pa.  544,  57  Am.  Rep.  483,  6  Atl. 
372,  and  to  the  case  of  Follma/n  v.  Mankaio, 
35  Minn.  522,  59  Am.  Rep.  340,  29  N.  W. 
317.  We  are  clearly  of  opinion  that,  if  Dean 
himself  was  guilty  of  no  negligence,  the 
negligence  of  Fields  cannot  be  imputed  to 
him." 

This  case  was  expressly  approved  in  Bunt- 
ing V.  Hogsett,  139  Pa.  363,  where  the  court 
uses  the  following  language,  on  page  376,  12 
L.  R.  A.  268,  23  Am.  St.  Rep.  192,  21  Atl. 
33:  "But  Thorogood  v.  Bryan,  8  C.  B.  116, 
18  L.  J.  C.  P.  N.  8.  336.  which  is  the  lead- 
ing case,  has  recently  been  overruled  in  the 
English  court  of  appeal.  The  Bemina,  L. 
R.  12  Prob.  Div.  58.  And  the  doctrine,  al- 
though formerly  accepted  in  many  of  the 
states,  is  now  generally  disapproved.  The 
authorities  in  England  and  the  great  cur- 
rent of  authority  in  this  country  are  against 
it.  The  cases  are  collected  in  Dean  v.  Penn- 
sylvania R,  Co,  129  Pa.  514,  6  L.  R.  A.  143, 
15  Am.  St.  Rep.  733,  18  Atl.  718.  They  are 
numerous,  and  it  is  unnecessary  to  refer 
to  them  here.  Wliat  was  there  said  was 
given  as  an  individual  opinion  merely,  and 
was  to  some  extent,  perhaps,  obiter  dic- 
tum; but  we  are  now  unanimously  of  opin- 
ion that  the  views  there  expressed,  some- 
what in  advance,  contain  the  proper  exposi- 
tion of  the  law.  The  identification  of  the 
passenger  with  the  negligent  driver,  or  the 
owner,  or  with  the  carrier,  as  the  case  may 
be,  without  his  co-operation  or  encourage- 
ment, is  a  gratuitous  assumption.  As  Mr. 
Justice  Field  said,  in  Little  v.  Haokett,  116 
U.  S.  360,  29  L.  ed.  652,  6  Sup.  Ct.  Rep. 
391:  'There  is  no  such  identity.  The  par- 
ties are  not  in  the  same  position.  The  own- 
er of  a  public  conveyance  is  a  carrier,  and 
the  driver  or  the  person  managing  it  is  his 
servant.  Neither  of  them  is  the  servant  of 
the  passenger,  and  his  asserted  identity  with 
them  is  contradicted  by  the  daily  experience 
of  the  world.*  The  rationale  of  the  rule  of 
Thorogood  v.  Bryan  is  expressly  disavowed 
in  our  own  case  of  Lockhart  v.  Litchtenthal- 
er,  46  Pa.  151,  and  it  is  now  rejected  as  un- 
tenable and  wholly  indefensible.  Nor  is 
there  any  rule  or  principle  of  public  policy 
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which  will  support  such  a  doctrine.  If  a 
person  is  injured  by  the  concurrent  and  con- 
tributory negligence  of  two  persons,  one  of 
them  being  at  the  time  the  common  car- 
rier of  his  person,  there  is  no  reason,  found- 
ed in  public  policy  or  otherwise,  whicb 
would  release  one  of  them  and  hold  the 
other.  It  is  true,  the  carrier  may  be  sub- 
jected to  a  higher  degree  of  care  than  his- 
co-tort  feasor,  but  this  affords  no  reason 
why  either  or  both  of  them  should  not  be 
held  to  that  degree  of  care,  respectively^ 
which  the  law  imposes  upon  them,  and  to  be- 
answerable  in  damages  accordingly.  The  gen- 
eral rule  undoubtedly  is,  if  a  person  suffers 
injury  from  the  joint  negligence  of  two  par- 
ties, and  both  are  n^ligent  in  a  manner 
which  contributes  to  the  injury,  they  are- 
liable  jointly  and  severally,  and  it  would 
seem,  in  principle,  to  be  a  matter  of  no  con- 
sequence that  one  of  them  is  a  common  car- 
rier. Neither  the  comparative  degrees  of 
care  required,  nor  the  comparative  degrees- 
of  culpability  established,  can  affect  the  lia- 
bility of  either." 

It  is  unnecessary,  as  well  as  impracticable, 
to  cite  all  the  other  cases  we  have  examine(f 
on  this  subject,  and  so  we  will  confine  our- 
selves to  a  few  in  which  the  precise  ques- 
tion under  consideration  is  directly  pre- 
sented. That  one  who  is  injured  by  the- 
joint  or  concurring  negligence  pf  a  private 
person,  with  whom  he  is  riding  by  invitation 
as  a  guest  or  companion,  and  a  third  per- 
son, is  not  chargeable  with  the  negligence  of 
the  driver,  is  held  in  the  following  cases: 
Masterson  v.  Ifeto  York  C,  d  H.  R.  R,  Co^ 
84  N.  Y.  247,  38  Am.  Rep.  510;  Strauss  ▼. 
Newburgh  Electric  R.  Co.  6  App.  Div.  264,. 
39  N.  Y.  Supp.  998;  Kessler  v.  Brooklyn 
Heights  R,  Co,  3  App.  Div.  426,  38  N.  Y. 
Supp.  799;  Metropolitan  Street  R.  Co,  v. 
Powell,  89  Ga.  601,  16  S.  E.  118;  Leaven-- 
worth  V.  Hatch,  57  Kan.  57,  57  Am.  St.  Rep. 
309,  45  Pac.  65;  CahiU  v.  Cincinnati,  N,  0^ 
d  T,  P,  R,  Co,  92  Ky.  345,  18  S.  W.  2; 
IJoyes  V.  Boscawen,  64  N.  H.  361,  10  Am^ 
St.  Rep.  410,  10  Atl.  690;  Ouverson  v.  Qraf- 
ton,  5  N.  D.  281,  65  N.  W.  676;  St,  Clair 
Street  R.  Co.  v.  Eadie,  43  Ohio  St.  91,  54 
Am.  Rep.  802,  1  N.  E.  519 ;  Carlisle  v.  Bris- 
bane, 113  Pa.  544,  57  Am.  Rep.  483,  6  Atl. 
372;  Philadelphia,  W.  d  B.  R.  Co,  v.  Hoge- 
land,  66  Md.  149,  59  Am.  Rep.  159,  7  AtL 
105;  Baltimore  d  0.  R.  Co.  v.  State,  79- 
Md.  335,  47  Am.  St.  Rep.  415,  29  Atl.  518; 
Alabama  d  V.  R,  Co.  v.  Davis,  69  Miss.  444,. 
13  So.  693;  Follman  v.  Mankato,  35  Minn. 
622,  59  Am.  Rep.  340,  29  N.  W.  317;  Boone^ 
County  V.  Mutchler,  137  Ind.  140,  36  N.  E. 
634;  2  Jaggard,  Torts,  §  276,  p.  982;  Bish- 
op Non-Contract  Law,  S  1070, 

The  rule  is  thus  stated  in  7  Am.  &  Eiig» 
Enc.  Law,  2d  ed.  p.  447:     "Occupants  of 
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private  conveyances.  In  the  second  class 
of  cases  there  has  been,  and  still  is,  much 
conflict  among  the  authorities,  but  the  true 
principle  seems  to  be  that  when  a  person 
is  injured  by  the  negligence  of  the  defendant 
and  the  contributory  negligence  of  one  with 
whom  the  injured  person  is  riding  as  a  guest 
or  companion,  such  negligence  is  not  imput- 
able to  the  injured  person;  while,  on  the 
other  hand,  it  may  be  imputable  when  the 
injured  person  is  in  a  position  to  exercise 
authority  or  control  over  the  driver."  Judge 
Thompson,  in  his  Commentary  on  the  Law 
of  Negligence,  vol.  1,  §  502,  thus  lays  down 
the  rule:  "Negligence  of  driver  not  imput- 
ed to  the  passenger  on  pricate  convey- 
ance riding  by  invitation.  While  there  are 
a  few  untenable  decisions  to  the  contrary, 
nearly  all  American  courts  are  agreed  that 
the  rule  under  consideration  extends  so  far 
as  to  hold  that  where  a  person,  while  rid- 
ing on  a  private  vehicle  by  the  invitation 
of  the  driver  or  the  owner  or  the  custodian 
of  the  vehicle,  and  having  no  authority  or 
control  over  the  driver,  and  being  under  no 
duty  to  control  his  conduct,  and  having  no 
reason  to  suspect  any  want  of  care,  skill,  or 
sobriety  on  his  part,  is  injured  by  the  con- 
curring negligence  of  the  driver  and  a  third 
person  or  corporation,  the  negligence  of  the 
driver  is  not  imputed  to  him,  so  as  to  pre- 
vent him  from  recovering  damages  from  the 
other  tort  feasor." 

We  cannot  better  close  this  discussion 
than  by  the  following  quotation  from  1 
Shearman  &Kedfield  on  Negligence,  §  66,  and 
in  doing  so  we  deem  it  proper  to  say  that, 
while  we  fully  approve  of  the  legal  conclu- 
sions arrived  at  by  the  distinguished  au- 
thors, we  do  not  wish  to  be  held  entirely  re- 
sponsible for  the  vigor  of  their  language: 
"Doctrine  of  identification.  As  already  stated, 
the  fact  that  the  injury  was  caused  by  the 
joint  negligence  of  the  defendant  and  a  mere 
stranger  is  universally  admitted  to  be  no 
defense.  But  in  the  famous  case  of  Thoro- 
good  V.  Bryan  an  English  court  invented  a 
new  application  of  the  old  Roman  doctrine 
of  identification,  and  held  that  a  passenger 
in  a  public  vehicle,  though  having  no  con- 
trol over  the  driver,  must  be  held  to  be  so 
identified  with  the  vehicle  as  to.be  charge- 
able with  any  negligence  on  the  part  of  its 
managers  which  contributed  to  an  injury  in- 
flicted upon  such  passenger  by  the  negli- 
gence of  a  stranger.  In  former  editions  we 
devoted  much  space  to  the  refutation  of 
this  doctrine  of  'identification.'  But  it  is 
needless  to  do  so  any  longer,  since  the  en- 
tire doctrine  has,  since  our  flrst  edition, 
been  exploded  in  every  court,  beginning  with 
New  York  and  ending  with  Pennsylvania. 
It  was  finally  overruled  in  England  a  few 
years  ago.  The  only  remnant  of  this  doc- 
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trine  which  remains  in  sight  an3rwhere  i& 
the  theory  that  one  who  rides  in  a  private 
conveyance  thereby  makes  the  driver  hi» 
agent,  and  is  thus  responsible  for  the  driv- 
er's negligence,  even  though  he  has  absolute- 
ly no  power  or  right  to  control  the  driver* 
This  extraordinary  theory,  which  did  not 
even  occur  to  the  hairsplitting  judges  is 
Thorogood  v.  Bryan,  was  invented  in  Wis- 
consin, and  sustained  by  a  process  of  elab* 
orate  reasoning;  and  this  Wisconsin  deci- 
sion, in  evident  ignorance  of  all  decisions  to 
the  contrary,  was  recently  followed,  with 
some  similar  reasoning,  in  Montana,  and  in 
Nebraska  without  any  reasoning  whatever; 
which  last  is  certainly  the  best  method  of 
reaching  a  conclusion  directly  opposed  to 
common  sense  and  to  the  decisions  of  twen- 
ty other  courts.  The  notion  that  one  is  the 
*agent'  of  another,  who  has  not  the  smallest 
right  to  control,  or  even  advise,  him,  is  diffi- 
cult to  support  by  any  sensible  argument* 
This  theory  is  universally  rejected,  except 
in  the  three  states  mentioned,  and  it  must 
soon  be  abandoned  even  there." 

The  doctrine  of  imputable  negligence,  a» 
far  as  it  relates  to  a  child,  has  been  fully 
discussed  and  expressly  repudiated  by  thia 
court  in  Bottoms  v.  Seaboard  d  R,  R,  Co. 
114  N.  C.  699,  25  L.  R.  A.  784,  41  Am.  St. 
Rep.  799,  19  8.  E.  730.  Even  if  this  phase 
of  the  question  were  now  before  us,  we  could 
add  but  little  to  what  was  there  so  fully 
and  so  ably  said. 

Thera  must  he  a  new  trial. 


COWAN,  McCLUNG,  &  COMPANY,  Appta.^ 
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1.  Notice  of  Acceptance  Is  not  necea- 
■nry  to  bind  one  who  execute*  n  pn- 

per  by  which  he  "hereby"  guarantees  a  debt 
which  another  now  owes,  or  may  owe  in  the- 
fntnre,  to  a  specified  amount,  the  instru- 
ment expressly  stating  that  it  is  to  remain 
In  fnll  force  until  the  debt  is  fully  discharged 
or  the  agreement  is  relinquished  in  writing. 

2.  Continued  extension  of  credit  to  m 
mercbant  is  a  sufficient  consideration 
to  support  a  Kvaranty  by  a  third  per- 
son of  payment  of  what  has  already  accrued^ 
as  well  as  what  will  accrue  in  the  future, 
where  the  entire  contract  Is  part  of  one 
transaction  and  evidenced  by  one  instrument 

3.  Breaclft  by  tbe  principal,  fvltbout 
tbe  knofrledKe   of  tbe   obllaree,  of  a 


Note. — As  to  necessity  of  notice  of  accept- 
ance of  guaranty,  see  also  cases  in  note  to  Na- 
tional Exch.  Bank  v.  Gay,  4  L.  R.  A.  347,  and 
the  later  cases  in  this  series  of  Wright  ▼.  Grif- 
fith, 6  L.  R.  A.  639 ;  Nading  y.  McGregor,  6  L. 
R.  A.  686 ;  Lachman  v.  Block,  28  L.  R.  A.  255  : 
and  German  Sav.  Bank  t.  Drake  Roofing  Co. 
51  L.  R.  A.  758. 
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condition  upon  whicb  one  agrees  to  guar- 
antee payment  of  debts,  to  the  effect  tbat 
another  signer  of  the  Instrument  will  be  se- 
cured before  It  is  delivered,  will  not  release 
the  one  who  actually  signs  from  liability. 

4.  Failnre  for  a  period  of  tliree 
montliv,  by  one  y/vliko  has  slvned  an  in- 
•troment  vnaranteeiniir  payment  of 
anot1ier*B  debt*,  to  notify  tbe  obllyee 
that  the  condition  of  its  delivery  has  not 
been  complied  witb,  during  which  time  fur- 
ther credit  has  been  extended,  will  preclude 
him  from  taking  advantage  of  the  breach  of 
condition. 

Z,  Tbe  burden  of  abo^vlnv  lack  of  dili- 
gence un  the  part  of  the  obligee  in  prose- 
cuting the  principal  debtor  so  as  to  release 
the  guarantor  from  liability  for  a  debt  is 
upon   the  latter. 

(Montgomery,  J.,  dissenia  in  part.) 

(March  22,  1904.) 

APPEAL  by  plaintiffs  from  a  judgment 
of  the  Superior  Court  for  Buncombe 
County  in  favor  of  defendant  in  an  action 
brought  to  enforce  the  liability  of  one  who 
^aranteed  payment  of  another's  debt.  Re- 
versed, 

Statement  by  Walker,  J.: 

This  action  was  brought  to  recover  the 
«um  of  $2,000,  alleged  to  be  due  by  the  de- 
fendant on  a  guaranty.  The  firm  of  Roberts 
Brothers  on  9th  April,  1899,  was  indebted 
to  the  plaintiffs,  who  were  merchants,  in  the 
sum  of  $1,742.60  for  goods  theretofore  sold 
and  delivered,  and  was  desirous  of  making 
further  purchases,  but  the  plaintiffs  refused 
to  sell  any  other  goods  to  it  unless  it  would 
-secure  by  a  guaranty  its  then  existing  in- 
debtedness and  any  other  amount  that 
might  become  due  for  future  sales.  Roberts 
Brothers  then  requested  the  defendant  to 
give  the  required  guaranty  for  them,  so 
that  they  could  purchase  more  goods.  The 
defendant  complied  with  this  request  by  ex- 
-ecuting  a  paper  writing,  of  which  the  fol- 
lowing is  a  copy: 

Knoxville,  Tenn.,  April  8,  1899. 
I  hereby  guarantee  to  Cowan,  McClung, 
A  Co.  any  debts  which  Roberts  Bros,  now 
owe,  or  may  owe  in  the  future,  to  the  ex- 
tent of  two  thousand  dollars.  This  obliga- 
tion to  remain  in  full  force  until  the  debt 
now  due  Cowan,  McClung,  &  Co.  is  fully 
discharged  and  this  agreement  annulled  in 
writing.  W.  S.  Roberts. 

The  original  paper  is  in  the  handwriting 
of  one  of  the  plaintiffs,  and  was  delivered  to 
the  plaintiffs  by  Roberts  Brothers.  On  the 
faith  of  this  guaranty  the  plaintiffs  after- 
-wards  sold  and  delivered  to  Roberts  Broth- 
<>rs  several  bills  of  goods  amounting  in  all 
to  $475.45,  which  amount  they  failed  to  pay 
#J5  L.  R.  A. 


at  maturity,  whereupon  the  plaintiffs  noti- 
fied the  defendant  of  their  default,  and 
when,  after  demand,  he  refused  to  pay  the 
amount  specified  in  the  guaranty  they 
brought  this  action  in  September,  1899. 
The  firm  of  Roberts  Brothers  became  insol- 
vent and  in  August,  1899,  was  adjudicated 
bankrupts.  No  assets  were  left  after  allot- 
ting the  exemptions  and  paying  the  costs 
and  charges  of  administering  their  estate. 
There  was  evidence  tending  to  establish  the 
foregoing  facts,  and  also  to  show  that  one 
of  the  plaintiffs'  salesmen  demanded  of  the 
defendant  the  payment  of  the  amount  of 
the  guaranty,  and  the  latter  stated  to  him 
that  he  had  seen  the  guaranty,  and  wished 
to  have  it  adjusted,  and  expressed  surprise 
that  he  was  "in  for  so  much."  He  also  stat- 
ed to  the  salesman  that  he  had  signed  the 
guaranty  with  the  understanding  that  the 
members  of  the  firm  of  Roberts  Brothers 
would  have  their  father,  J.  J.  Roberts,  sign 
the  same  with  him.  The  defendant  and  J.  J. 
Roberts  agreed  to  give  notes  for  the  amount 
of  the  guaranty,  but  at  the  last  moment  J. 
J.  Roberts  refused  to  sign  them.  It  was 
also  in  evidence  that  on  the  day  after  the 
guaranty  was  signed  the  defendant  asked 
Roberts  Brothers  if  J.  J.  Roberts  had 
signed,  to  which  they  answered  that  he  had 
not,  as  they  had  concluded  not  to  go  to  him, 
but  to  get  Robinson  &  Baird  to  sign  it,  and 
the  defendant  then  told  them  to  write  to 
the  plaintiffs,  and  have  his  name  taken  off 
the  paper.  The  defendant  inquired  every 
week  if  they  had  received  any  answer  from 
the  plaintiffs,  and,  not  being  able  to  get  a 
satisfactory  answer,  wrote  himself  to  the 
plaintiffs  on  July  7th,  and  requested  them 
to  erase  his  name,  as  he  would  not  indorse 
for  them  any  longer,  because  they  had  de- 
ceived him.  All  the  goods  had  then  been 
sold.  The  plaintiffs  introduced  in  evidence 
the  following  letter  from  the  defendant  to 
them,  dated  July  24,  1899:  "Please  send 
me  by  return  mail  a  copy  of  that  paper 
with  my  name  attached  to  it,  sent  by  Rob- 
erts Brothers  of  this  place;  also  amount 
purchased  by  them  since  the  date  of  that 
paper,  and  oblige.  .  .  ."  And  also  a  let- 
ter from  them  to  the  defendant  dated  July 
8,  1899,  in  reply  to  his  letter  of  July  7, 
1899,  as  follows:  "Your  favor  of  July  7, 
1899,  is  at  hand.  The  credit  extended  to 
Roberts  Bros,  was  based  on  your  guaranty 
to  the  extent  of  two  thousand  dollars,  and 
we  cannot  relinquish  this  guaranty  of  yours 
until  the  debt  made  under  said  guaranty  it 
paid.  They  owe  us  at  this  time  upwards  of 
two  thousand  dollars,  and  we  will  thank 
you  to  see  to  it  that  our  debt  is  paid,  as 
we  are  very  sorely  pressed  for  money  at 
this  time.*'  The  defendant,  who  was  intro- 
duced as  a  witness  in  his  own  behalf,  testi- 
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fled  that  he  signed  the  guaranty  upon  the 
condition  that  J.  J.  Roberts  would  sign  it 
with  him.  He  was  told  by  Roberts  Brothers 
that  they  needed  the  guaranty  in  order  to 
(get  more  goods  to  renew  their  stock.  He 
further  stated  that  Roberts  Brothers  had 
told  him  that  they  had  written  to  the  plain- 
tiffs to  erase  his  name,  but  that  he  mis- 
trusted them,  and  wrote  himself  after  wait- 
ing three  months.  At  the  close  of  the  testi- 
.mony  the  court  intimated  that  it  would 
^charge  the  jury  to  find  the  issue  for  the  de- 
fendant, in  deference  to  which  intimation 
the  plaintiffs,  after  excepting,  submitted  to 
ja  nonsuit  and  appealed. 

Messrs.   Merrlmon   ft   Merrimon,    for 

Jippellants : 

Suit  against  Roberts  Brothers  was  un- 
necessary, as  they  were  insolvent,  and  had 
been  adjudicated  bankrupts. 

Jones  V.  Ashford,  79  N.  C.  172;  Jenkins 
•V.  Wilkinson,  107  N.  C.  707,  22  Am.  St. 
Rep.  911,  12  S.  E.  630;  Sullivan  y.  Field, 
118  N.  C.  358,  24  S.  E.  735. 

Fraud  of  the  principal  will  not  discharge 
the  guarantor,  unless  the  creditor  has  no- 
tice. 

2  Brandt,  Suretyship  &  Guaranty,  §  406; 
14  Am.  &  Eug.  Enc.  Law,  2d  ed.  p.  1166. 

Nor  will  the  guarantor  be  discharged  un- 
less the  creditor  has  notice  of  the  condition 
upon  which  the  guaranty  was  signed,  where 
■there  is  nothing  to  put  the  creditor  on  in- 
<iuiry,  and  he  has  been  induced  to  act  to  his 
-own  prejudice  upon  the  faith  of  the  guar- 
anty. 

2  Brandt,  Suretyship  &  Guaranty,  S§ 
407,  408,  409;  Spencer  v.  McLean,  67  Am. 
St.  Rep.  271,  and  note  275,  20  Ind.  App. 
«26,  60  N.  E.  769. 

It  was  the  duty  of  defendant  to  repudiate 
-the  guaranty  as  soon  as  he  discovered  the 
iraud  which  had  been  practised  upon  him. 

8  Am.  &  Eng.  Enc.  Law,  p.  643  (c) ; 
fiigelow,  Fr.  pp.  187,  188. 

Consideration  moving  to  the  principal 
alone,  contemporaneous  with  or  subsequent 
to  the  promise  of  the  guarantor,  is  suffi- 
cient. 

1  Brandt,  Suretyship  &  Guaranty,  §  15 
<4). 

The  consideration  may  be  proved  by  pa- 
rol. 

Chreen  v.  Thornton,  49  N.  C.  (4  Jones,  L.) 
-230;  Thdmhurg  v.  Masten,  88  N.  C.  296; 
Davis  V.  WclU,  F.  d  Co.  104  U.  S.  159,  26 
li.  ed.  686. 

A  guaranty  may  be  prospective  or  retro- 
«pective  in  its  operation. 

14  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  1129; 
1  Brandt,  Suretyship  &  Guaranty,  §  127. 

"Guaranty"  should  be  liberally  construed, 
:and  have  a  reasonable  interpretation,  ac- 
€5  L.  R.  A. 


cording  to  the  intent  of  the  parties  as  dis- 
closed by  the  instrument  read  in  the  light 
of  surrounding  circumstances,  and  the  pur- 
poses for  which  it  was  made. 

1  Brandt,  Suretyship  &  Guaranty,  S§ 
92,  105;  Davis  v.  Wells,  104  U.  S.  169,  26 
L.  ed.  690,  and  Rose's  notes  on  this  case'; 
Hooper  v.  Hooper,  81  Md.  155,  48  Am.  St. 
Rep.  496,  31  Atl.  508;  Menard  v.  Scudder, 
7  La.  Ann.  385,  66  Am.  Dec.  610;  Lawrence 
V.  McCalmoni,  2  How.  426,  11  L.  ed.  326; 
14  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  1139. 

The  guaranty  was  absolute,  and  no  notice 
of  acceptance  was  necessary. 

14  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  1145; 
Brandt,  Suretyship  &  Guaranty,  §§  193- 
195;  Davis  v.  Wells,  F.  d  Co.  104  U.  S. 
159,  26  L.  ed.  686;  2  Parsons,  Contr.  p. 
14;  Jenkins  v.  Wilkinson,  107  N.  C.  707, 
22  Am.  St.  Rep.  911,  12  S.  E.  630;  Hutch- 
ins  V.  Planters*  Nat.  Bank,  130  N.  C.  287, 
41  S.  E.  487;  Wright  v.  Oriffith,  121  Ind. 
478,  6  L.  R.  A.  639,  23  N.  E.  281. 

It  was  not  necessary  that  there  should  be 
actual  notice  to  the  defendant,  even  if  no- 
tice were  necessary.  If  the  fact  of  accept- 
ance is  seasonably  brought  to  the  knowledge 
of  the  signer  in  any  other  way,  and  he  ac- 
quiesces by  silence,  it  is  sufficient. 

Menard  v.  Scudder,  7  La.  Ann.  385,  66 
Am.  Dec.  610;  Oaks  v.  Weller,  13  Vt.  106, 
37  Am.  Dec.  583;  Farroiv  v.  Respass,  33  N. 
C.  (11  Ired.  L.)  170;  Wills  v.  Ross,  77  Ind. 
1,  40  Am.  Rep.  282;  Union  Bank  v.  Coster, 
3  N.  Y.  203,  53  Am.  Dec.  280. 

A  guarantor  cannot  avail  himself  of  a 
want  of  consideration  for  his  guaranty, 
whether  he  knew  of  the  consideration  be- 
tween the  principal  and  the  payee  or  not. 

Brewster  v.  Short,  43  N.  Y.  S.  R.  768, 
17  N.  Y.  Supp.  799. 

Consideration  may  be  any  loss,  trouble, 
inconvenience,  or  charge  upon  the  promisee. 

9  Am.  &  Eng.  Enc.  Law,  p.  69;  Oates  v. 
McKee,  13  N.  Y.  232,  64  Am.  Dec.  546; 
Clune  V.  Ford,  55  Hun,  479,  8  N.  Y.  Supp. 
719;  Sullivan  v.  Aroand,  165  Mass.  366,  43 
N.  E.  198;  Evansville  Nat.  Bank  v.  Kauf- 
mann,  93  N.  Y.  278,  45  Am.  Rep.  204. 

Whether  there  was  notice  of  acceptance  is 
a  mixed  question  of  law  and  fact,  and  must 
be  left  to  the  jury  imder  proper  instruc- 
tions. 

Latcrence  v.  McCalmont,  2  How.  426,  11 
L.  ed.  326;  Louisville  Mfg.  Co.  v.  Welch, 
10  How.  461,  13  L.  ed.  497;  Barnes  Cycle 
Co.  V.  Reed,  33  C.  C.  A.  646,  63  U.  S.  App. 
279,  91  Fed.  483;  Central  Sav.  Bank  v. 
Shine,  48  Mo.  456,  8  Am.  Rep.  112;  Doug- 
lass V.  Reynolds,  7  Pet.  113,  8  L.  ed.  626; 
Paige  v.  Parker,  8  Gray,  211;  Bishop  v. 
Eaton,  161  Mass.  496,  42  Am.  St.  Rep.  437, 
37  N.  E.  665;  Lee  v.  Dick,  10  Pet.  482,  9 
L.  ed.  503. 
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When  the  assent  of  the  creditor  is  known 
to  the  guarantor,  it  need  not  be  formally 
communicated. 

Hoioe  V.  Nickels,  22  Me.  176;  White  v. 
Reed,  16  Conn.  467. 

Knowledge,  however  gained,  is  tanta- 
mount to   notice. 

Noyes  ▼.  Nichols,  28  Vt.  169;  Straus  v. 
Beardsley,  79  N.  C.  69 ;  Thompson  v.  Olover, 
78  Ky.  193,  39  Am.  Rep.  220. 

An  undertaking  of  a  guarantor  is  pri- 
mary, and  he  is  entitled  to  neither  demand 
nor  notice,  if  his  contract  relates  to  a  debt 
already  due. 

Lane  v.  Lcvillian,  4  Ark.  76,  37  Am.  Dec. 
769;  Read  v.  Cuits,  7  Me.  186,  22  Am.  Dec. 
184. 

Mr.  F.  A.  Sondley,  for  appellee : 

The  first  thing  which  this  instrument 
purports  to  do  is  to  guarantee  payment  or 
collection  of  a  debt  due  from  Roberts  Broth- 
ers. The  defendant  received  no  considera- 
tion for  this  guaranty,  and  none  is  purport- 
ed to  be  recited  in  it,  and  the  plaintiffs 
parted  with  nothing  on  the  strength  of  it 
in  so  far  as  it  relates  to  such  debt  already 
contracted.  The  terms  upon  which,  alone, 
it  was  to  become  binding  upon  the  defend- 
ant, were  never  complied  with,  and  the 
event  upon  which,  only,  it  was  to  go  into 
force  never  happened;  the  instrument  never 
became  binding  on  the  defendant,  and  is  not 
his  guaranty. 

Ware  v.  Allen,  128  U.  S.  690,  32  L.  ed. 
663,  9  Sup.  Ct.  Rep.  174;  Burke  v.  Dulaney, 
153  U.  S.  228,  38  L.  ed.  698,  14  Sup.  Ct. 
Rep.  816;  King  County  v.  Perry,  6  Wash. 
536,  19  L.  R.  A.  600,  34  Am.  St.  Rep.  880, 
32  Pac.  638 ;  State  ex  reL  Barnes  v.  Lewis, 
73  N.  C.  141,  21  Am.  Rep.  461 ;  Pawling  v. 
United  States,  4  Cranch,  219,  2  L.  ed.  601 ; 
Dair  v.  United  States,  16  Wall.  6,  21  L. 
ed.  493. 

The  second  thing  which  this  instrument 
purports  to  do,  is  to  operate  as  a  continu- 
ing guaranty  for  credit  to  be  afterwards  ex- 
tended to  those  whose  payment  it  appeared 
to  assure.  The  instrument  is  in  the  form 
of  a  continuing  guaranty.  As  such  it  was 
inoperative,  because  the  plaintiffs  never  no- 
tified the  defendant  that  they  accepted  it. 

1  Parsons,  Contr.  ♦  478  (609),  and  note; 
2  Dan.  Neg.  Inst.  §  1785;  Louisville  Mfg. 
Co.  v.  Welch,  10  How.  475,  13  L.  ed.  603; 
Lee  v.  Dick,  10  Pet.  482,  9  L.  ed.  603 ;  Doitg- 
lass  v.  Reynolds,  7  Pet.  113,  8  L.  ed.  626; 
Davis  Seicing  Machine  Co.  v.  Richards,  116 
U.  S.  624,  29  L.  ed.  480,  6  Sup.  Ct.  Rep. 
173;  Oerman  Sav.  Bank  v.  Drake  Roofing 
Co.  112  Iowa,  184,  61  L.  R.  A.  768,  84  Am. 
St.  Rep.  335,  83  N.  W.  960. 

The  instrument  was  obtained  from  the 
defendant  under  a  promise,  on  the  part  of 
him  who  so  obtained  it,  that  it  would  not 
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be  used  or  sent  to  the  plaintiffs  unless  a  cer- 
tain other  signature  should  be  first  obtained 
thereto.  This  promise  was  violated.  In 
this  a  fraud  was  practised. 

In  such  case  the  instrument  was  vend  in 
the  hands  of  the  plaintiffs,  unless  they  took 
it  without  notice  of  such  fraud.  The  bur- 
den of  proof  in  that  case  was  upon  the 
plaintiffs  to  show  that  they  innocently  re- 
ceived and  held  the  instrument. 

1  Dan.  Neg.  Inst.  §  769a;  Thompson  ▼. 
Sioux  Falls  Nat.  Bank,  160  U.  S.  231,  37 
L.  ed.  1003,  14  Sup.  Ct.  Rep.  94;  Lytle  v. 
Lansing,  147  U.  S.  69,  37  L.  ed.  78,  13  Sup^ 
Ct.  Rep.  264 ;  Commercial  Bank  v.  Burgtoyn^ 
108  N.  C.  62,  23  Am.  St.  Rep.  49,  12  S.  E- 
962. 

Walker,  J.,  delivered  the  opinion  of  the 
court: 

The  defendant's  counsel,  in  his  able  argu- 
ment before  us,  relied  upon  three  grounds  of 
defense:  (1)  That  there  was  no  evidence 
that  the  plaintiffs  had  accepted  the  guaran- 
ty and  notified  the  defendant  of  their  accep- 
tance; (2)  that  there  was  no  consideratioi> 
to  support  the  guaranty  as  to  the  debt  al- 
ready due  by  Roberts  Brothers  to  the  plain- 
tiffs, amounting  to  $1,742.60;  (3)  that  the 
guaranty  was  given  upon  a  condition  whicb 
was  never  performed,  and  that  it  is  there- 
fore void,  even  in  the  hands  of  the  plain- 
tiffs. 

A  guaranty  is  a  promise  to  answer  for  the 
payment  of  some  debt,  or  the  performance 
of  some  duty,  in  case  of  the  failure  of  an- 
other person  who  is  himself  in  the  first  in- 
stance liable  to  such  payment  or  perform- 
ance. Carpenter  v.  Wall,  20  N.  C.  279  (4 
Dev.  k  B.  L.  144).  There  is  a  well-defined 
distinction  between  a  guaranty  of  payment 
and  a  guaranty  for  the  collection  of  a  debt^ 
— ^the  former  being  an  absolute  promise  to> 
pay  the  debt  at  maturity,  if  not  paid  by  the 
principal  debtor,  when  the  guarantee  may^ 
bring  an  action  at  once  against  the  guaran- 
tor; and  the  latter  being  a  promise  to  pay^ 
the  debt  upon  condition  that  the  guarantee 
diligently  prosecutes  the  principal  debtor 
for  the  recovery  of  the  debt  without  success* 
Jones  V.  Ashford,  79  N.  C.  172;  Jenkins  ▼. 
Wilkinson,  107  N.  C.  707,  22  Am.  St.  Rep. 
911,  12  8.  E.  630.  The  guaranty  may  also- 
be  absolute  in  form,  or  one  which  binds  the 
guarantor  to  pay  unconditionally,  or  at  all 
events,  upon  the  default  of  the  principal; 
or  it  may  be  in  the  form  merely  of  an  offer 
to  become  bound  upon  the  default  of  the 
principal.  In  the  former  case — ^that  is,, 
where  there  is  an  absolute  guaranty  or  air 
unconditional  promise  to  indemnify  against 
loss  by  the  principars  default — ^no  notice 
of  acceptance  by  the  guarantee  is  required^ 
the  liability  of  the  guarantor  being  fixed 
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and  determined  by  the  ordinary  rules  in  the 
law  of  contracts.  In  the  latter  case,  when 
the  transaction  takes  the  form  of  an  offer 
merely  to  become  responsible  for  the  prin- 
<sipal,  notice  of  acceptance  of  the  offer  is, 
•of  course,  necessary,  in  order  to  charge  the 
party  who  makes  the  offer  as  guarantor, 
and  this  is  so  because  the  minds  of  the  par- 
ties have  not  met;  there  is  no  aggregaiio 
mentium  until  the  offer  is  accepted.  There 
is  a  well-recognized  distinction,  therefore, 
l>etween  an  offer  or  proposal  to  guarantee 
and  a  direct  promise  of  guaranty.  The  for- 
mer requires  in  some  cases  notice  of  accept- 
ance, while  the  latter  does  not.  When  the 
■offer  to  guarantee  is  absolute,  and  contains 
in  itself  no  intimation  of  a  desire  for,  or  ex- 
pectation of,  specific  notice  of  acceptance,  it 
may  be  supposed  that  the  offerer  has  a  rea- 
sonable knowledge  that  his  guaranty  will 
be  accepted  and  acted  upon,  unless  he  is  in- 
formed to  the  contrary.  2  Parsons,  Contr. 
8  th  ed.  chap.  2,  §  4,  and  notes,  where  the 
subject  is  fully  discussed.  It  is  said  that, 
if  the  party  distinctly  and  absolutely  guar- 
antees a  certain  line  of  credit,  it  presup- 
poses some  sort  of  a  request  for  a  guaranty, 
emanating  from  the  guarantee,  and  for  this 
reason  no  formal  acceptance  by  the  guaran- 
tee is  necessary;  but  if  it  be  only  a  propo- 
sition to  guarantee  the  credits,  and  not  a 
positive  promise  to  guarantee  them,  the  ac- 
>ceptance  of  the  proposition  must  in  some 
way,  and  within  a  reasonable  time,  be  com- 
municated, before  the  guarantor  can  be  held 
liable  on  it.  Tiedeman,  Com.  Paper,  §  420. 
In  our  case  the  guaranty  is  a  direct  and  un- 
conditional promise  to  answer  for  the  de- 
fault of  the  principal  to  the  amount  of 
$2,000.  The  words  of  the  contract  are  in 
prcpsenti, — ^''I  do  hereby  guarantee," — and 
superadded  are  the  words,  'This  obligition 
to  remain  in  full  force."  Language  could 
not  be  stronger  to  express  the  intention  to 
become  liable  at  once  without  any  exppcta- 
tion  of  notice  that  the  plaintiffs  will  ac- 
cept the  guaranty.  It  was  not  an  offer, 
nor  did  it  imply  an  offer  merely,  but  it  was 
in  itself  a  complete  and  binding  promise  to 
^arantee,  and  needed  only  the  sale  of  the 
goods  by  the  plaintiffs  to  make  it  otherwise 
-effectual.  1  Parsons,  Contr.  pp.  466,  467. 
We  cannot  distinguish  this  case  from 
JStraus  V.  Bea/rdaley,  79  N.  C.  69,  where  the 
court  says:  "If  the  undertaking  be  to 
guarantee  the  contract  which  may  be  made, 
the  obligation  is  not  collateral  and  contin- 
gent, but  absolute  and  unconditional,  and 
no  notice  is  necessary.  .  .  .  The  under- 
taking is  to  pay  a  certain  sum,  and  by  the 
terms  of  the  condition  it  is  discharged  only, 
when  the  goods  have  been  delivered  under 
its  provisions,  by  actual  payment  of  the 
purchase  price.  If  the  goods  are  delivered, 
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the  contract  is  to  pay  for  them,  and  a  com- 
pliance with  this  condition  is  the  only 
means  of  discharging  the  obligation.  It 
thus  became  the  duty  of  the  intestate  and 
his  associates  to  ascertain  for  themselves 
if  the  plaintiffs  furnished  goods,  to  Parel, 
and  that  they  were  paid  for,  and  no  notice 
or  demand  was  necessary  to  charge  them 
with  the  debt."  See  also  Walker  v.  Brink- 
ley,  131  N.  C.  17,  42  S.  E.  333.  In  Williams 
V.  Collins,  4  N.  C.  (2  Car.  Law  Repos.) 
583-586,  this  court  drew  the  distinction  be- 
tween a  guaranty  that  a  certain  person  will 
be  able  to  comply  with  the  proposed  con- 
tract and  one  wherein  the  promise  is  that 
he  shall  comply.  In  the  latter  case — ^which 
is  ours — ^the  court  held  that  the  guarantor, 
"to  all  legal  consequences,  became  pledged 
absolutely  to  the  same  extent  as  .  .  . 
[the  principal  debtor]  was  boimd  as  soon 
as  the  plaintiff  [guarantee]  parted  with  his 
property."  In  Bheucell  v.  Know,  12  N.  C. 
(1  Dev.  L.)  405,  all  the  judges  agreed  that, 
if  the  guaranty  is  absolute,  and  addressed 
to  an  individual,  no  notice  of  acceptance  is 
necessary;  and  one  of  the  judges  held  that 
it  was  not  necessary  when  a  letter  of  credit 
was  given  under  the  circumstances  of  that 
case.  The  general  principle  as  to  when  no- 
tice of  acceptance  of  an  offer  to  contract 
becomes  necessary  is  considered  in  the  cases 
of  Crook  V.  CoLcaUy  64  N.  C.  743,  and  Ober 
V.  Smith,  78  N.  C.  313.  The  question  as  to 
notice  of  acceptance  in  cases  of  guaranty  is 
very  ably  and  exhaustively  discussed,  with 
-1  full  review  of  the  English  and  American 
nuthorities,  in  the  case  of  Wilcox  v.  Draper, 
12  Neb.  1.38,  41  Am.  Rep.  763,  10  N.  W. 
570,  and  the  conclusion  is  reached  that, 
when  there  is  a  direct  promise  of  guaranty, 
no  notice  of  acceptance  is  required.  Allen 
V.  Pike,  3  Cush,  at  page  242;  Powers  v. 
BumoraiZf  12  Ohio  St.  273;  Union  Bank  v. 
Cosier,  3  N.  Y.  212,  53  Am.  Dec.  280;  City 
\'at.  Bank  v.  Phelps,  80  N.  Y,  484;  2  Ad- 
dison, Contr.  8th  ed.  p.  84,  *651.  The  case 
of  Gregory  v.  Bullock,  120  N.  C.  260,  20  8. 
E.  820,  does  not  apply,  as  the  court  held 
that  there  was  no  contract  at  all  in  that 
case,  and  what  is  said  about  the  guaranty 
was  with  reference  to  the  particular  facts 
under  consideration,  from  which  it  appeared 
that  there  was  only  "a  proposal  based  upon 
an  uncertain  event."  The  guaranty  in  this 
case  as  to  both  the  past  and  future  indebt- 
edness is  evidenced  by  one  and  the  same  in- 
strument, and  is  supported  by  one  and  the 
same  consideration,  and  we  do  not,  there- 
fore, see  why  the  law  applicable  to  the  one 
should  not  also  determine  the  liability  in 
the  case  of  the  other. 

We  arc  of  the  opinion  that  the  testimony 
of  the  defendant  as  to  his  interviews  and 
Qommunications   with   the  principals,  Rob- 
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erts  Brothers,  and  his  subsequent  promise 
to  pay  for  the  goods  after  the  guaranty  had 
been  executed  by  him,  furnishes  some  evi- 
dence to  show  that  he  knew  the  guaranty 
had  been  delivered  to  the  plaintiffs,  and  that 
they  were  acting  upon  it,  or  intended  to 
do  so. 

Tliere  was  a  sufficient  consideration  to 
support  the  guaranty  as  to  the  debt  already 
due.  The  agreement  as  to  the  existing  and 
the  future  indebtedness  was  indivisible,  and 
was  based  upon  one  and  the  same  consider- 
ation, which  was  that  the  plaintiffs  should 
sell  more  goods  to  the  principals,  to  enable 
them  to  replenish  their  stock,  which  he  did. 
It  is  not  necessary  that  the  consideration 
should  be  full  or  adequate,  as  in  the  case  of 
bona  fide  purchasers  for  value.  If  there 
was  any  legal  consideration,  it  is  sufficient. 
The  promise  of  the  guarantees  to  furnish 
the  goods  was  such  a  consideration,  and 
supports  the  contract  of  guaranty.  1  Par- 
sons, Contr.  pp.  466,  467. 

The  third  ground  of  defense  is  not  ten- 
able. If  the  written  guaranty  was  given  to 
the  principals  upon  condition  that  it  should 
not  be  delivered  to  the  plaintiffs  until  it 
was  signed  by  J.  J.  Roberts,  and  they  de- 
livered it  in  violation  of  the  condition,  and 
thus,  as  is  said  in  the  "case,*'  practised  a 
fraud  upon  the  defendant,  the  defendant  is 
bound,  as  the  plaintiffs  did  not  participate 
in  this  alleged  fraud;  nor  is  it  shown  that 
they  had  notice  of  it.  The  liability  of  the 
defendant  is  founded  upon  the  principle 
that,  where  one  of  two  persons  must  suf- 
fer loss  by  the  misconduct  or  fraud  of  a 
third  person,  or  by  his  breach  of  confidence, 
— as  in  our  case, — the  loss  should  fall  up- 
on him  who  first  reposed  the  confidence,  or 
who,  by  his  negligence,  made  it  possible 
for  the  loss  to  occur,  rather  than  on  an  in- 
nocent third  person.  The  liability  of  the 
defendant  in  this  respect  is  fully  established 
by  the  case  of  Vass  v.  Riddick,  89  N.  C.  6. 
See  also  Farmers'  Bank  v.  Hunt,  124  N. 
C-  171,  32  S.  E.  646;  State  ex  rel,  Barnes 
V.  Leiois,  73  N.  C.  141,  21  Am.  Rep.  461. 
The  plaintiffs  agreed  to  sell  the  goods  to 
the  principals,  not  upon  the  single  consid- 
eration that  the  defendant  would  guarantee 
the  payment  of  the  price,  but  upon  the  fur- 
ther and  additional  consideration  that  he 
would  guarantee  also  the  payment  of  the 
existing  indebtedness.  He  would  not  have 
sold  but  for  the  last  consideration,  and 
therefore,  by  reason  of  the  guaranty,  he  has 
been  induced  to  change  his  position,  and, 
should  the  guaranty,  as  to  that  indebted- 
ness, be  declared  invalid,  he  will  be  preju- 
diced, as  he  no  doubt  would  have  taken  im- 
mediate steps  to  collect  his  claim  if  the 
guaranty  had  not  been  given.  It  will  be 
impossible  for  him  now  to  save  himself,  for ' 
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the  reason  that  the  principals  have  become- 
insolvent,  and  have  been  adjudged  bank- 
rupts. We  have  said  this  much,  thougb 
we  do  not  concede  that,  in  order  to  charge 
the  defendant  on  the  guaranty,  it  is  neces- 
sary to  show  a  change  in  the  guarantee's 
position  by  which  he  may  be  [prejudiced  iT 
the  guaranty  is  held  to  be  void. 

We   have  not  commented   upon   the  evi- 
dence in  this  case,  from  which  it  appears^ 
that  the  defendant  knew,  on  the  day  after 
the  guaranty  was  given,  that  it  had  heert 
sent   to  the   plaintiffs,   and   had   not  been- 
signed  by  J.  J.  Roberts,  and,  knowing  thi» 
fact,  and  "mistrusting"  the  principals,  a» 
he  did,  according  to  his  own  testimony,  he 
delayed  for  nearly  three  months  to  notify 
the  plaintiffs  of  the  alleged  condition  an- 
nexed to  the  guaranty,  and  in  the  meantime 
they  had  sold  the  goods.    When  they  refused 
to  surrender  their  security,  he  finally  agreed 
to  pay  the  bill  for  the  goods  sold  after  the 
date  of  the  guaranty.    This  was  a  clear  case 
of  negligence  on  his   part,  and  the  conse- 
quences of  this  negligence  must  be  visited 
upon  him,  and  must  not  be  borne  by  the 
plaintiffs,   who    are   innocent    parties.      As 
said  in  State  ex  rel.  Barnes  v.  LeuAs,  73" 
N.  C.  141,  21  Am.  Rep.  461,  the  defendant 
acted    upon    the    assurance    that    another 
would  do  an  act  which  he  knew  rnighl  be- 
defeated  or  prevented  by  various  accidents^ 
and  he  must  therefore  take  the  risk  of  such' 
assurance  being   fulfilled.     He  confided   in 
the  principals,   Roberts   Brothers,  and   the 
condition   that   J.   J.   Roberts   should   sigtt 
with  him  was  communicated  to  them  alone. 
He  failed  to  use  ordinary  precaution  either 
to  protect  himself  or  to  protect  the  guaran- 
tees.   If  the  defendant,  in  any  phase  of  the 
testimony,  can  be  regarded  as  an  innocent 
person  in  this  transaction,  it  yet  remains 
as  an  inflexible  rule  of  the  law  that,  where 
one  of  two   innocent  persons  must  suffer,, 
he  who  has  enabled  a  third  person  to  occa- 
sion the  loss  must  sustain  it.    This  is  said 
to  be  a  doctrine  of  general  application^  and 
is  a  most  just  and  reasonable  one.     State 
ex  rel,  Barnes  v.  Lewis,  73  N.  C.  141,  21 
Am.  Rep.  461.    To  permit  the  defendant  to 
avail  himself  of  his  defense  to  this  action 
would  also  contravene  that  other  just  and 
inflexible  maxim  of  the  law  that  no  man 
shall  take  any  advantage  of  his  own  wrong.. 

No  question  arises  in  this  case  as  to  dili- 
gence on  the  part  of  the  guarantee  in  col- 
lecting the  debt  from  the  principals,  as 
this  is  a  guaranty  of  payment,  and  not  for 
collection ;  and,  besides,  the  burden  of  proof 
in  this  respect  would  be  on  the  defendant. 
The  case  shows  that  notice  of  the  default  of 
the  principal  was  given,  and  demand  made 
upon  the  guarantor  before  the  suit  was  com- 
menced. 
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Our  conclusion  is  that  there  was  error  in 
the  intimation  of  opinion  by  the  court  ad- 
verse to  the  plaintifl's,  by  which  they  were 
driven  to  a  nonsuit. 

The  judgment  must  therefore  he  set  aside, 
and  a  new  ti'ial  awarded. 

Montsomery,  J.,  dissenting  in  part: 
Roberts  Brothers,  of  Buncombe  county, 
North  Carolina,  were  in  1899  indebted  to 
the  plaintiffs,  of  Knoxville,  Tennessee,  in 
the  sum  of  $1,742.62  for  goods  sold  to  them, 
and,  being  unable  to  make  farther  pur- 
chases on  credit  without  security,  procured 
their  uncle,  the  defendant,  to  sign  and  de- 
liver a  guaranty  in  the  following  words: 

Knoxville,  Tenn.,  Apr.  8,  1899. 
I  hereby  guarantee  to  Cowan,  McClung, 
&  Co.  any  debts  which  Roberts  Bros,  now 
owe,  or  may  owe  in  the  future  to  the  ex- 
tent of  two  thousand  dollars.  Tliis  obli- 
gation to  remain  in  full  force  until  the  debt 
now  due  Cowan,  McClung,  &  Co.  is  fully 
discharged  and  this  agreement  annulled  in 
writing. 

Afterwards  the  plaintiffs  sold  and  deliv- 
ered to  Roberts  Brothers  at  different  times 
goods  and  wares  to  the  value  of  $475.45. 
This  action  was  brought  to  recover  the 
$2;000,  the  amount  named  in  the  guaranty. 
No  notice  was  given  by  the  plaintiffs  to  the 
defendant  of  their  acceptance  of  the  guar- 
anty. The  guaranty,  upon  its  face,  is  divis- 
ible into  two  parts.  One  branch  seems  to 
be  an  obligation  for  the  payment  of  a  debt 
already  existing  and  due  by  the  principals 
to  the  guarantees,  the  plaintiffs,  and  the 
other  branch  is  in  the  nature  of  a  security 
for  a  debt  to  be  contracted  in  the  future 
by  the  principals  with  the  plaintiff.  By 
the  terms  of  the  guaranty  in  respect  to  the 
debt  already  due,  the  obligation  appears  to 
be  an  absolute  guaranty,  and,  if  there  was  a 
consideration  to  support  it,  the  defendant 
is  liable  for  its  payment.  There  was  in 
fact  such  a  consideration^,  for  the  plaintiffs, 
after  the  execution  of  the  guaranty,  sold 
and  delivered  to  the  principals  goods  and 
merchandise  of  the  value  of  $475.45,  and 
the  defendant  testified  on  the  trial  that 
the  guaranty  was  made  in  order  that  the 
debt  already  due  might  be  secured,  and  that 
further  fresh  purchases  of  goods  might  be 
added  to  the  stock  of  the  principals  then 
on  hand.  It  was  not  necessary  that  the 
defendant  should  have  been  benefited  in 
order  to  raise  a  consideration  for  the  guar- 
anty on  the  part  of  the  guarantor.  Any 
advantage  accruing  to,  or  any  consideration 
moving  toward,  the  principals  from  the 
plaintiffs  was  sufficient  in  law  to  make  the 
defendant  liable  on  the  first  branch  of  his 
guaranty, 
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As  to  the  second  branch  of  the  guaranty^ 
— that  is,  the  guaranty  of  the  amount  of 
the  debt  to  be  contracted  in  the  future  by 
the  principals, — a  notice  of  acceptance  by 
the  guarantees,  the  plaintiffs,  was  neces- 
sary. That  branch  of  the  guaranty  waa 
not  absolute,  and  in  Gregory  v.  Bulloekr 
120  N.  C.  260,  26  S.  E.  820,  the  court  said: 
'The  answer  is  that*  the  alleged  guarantee 
gave  no  notice  of  his  acceptance  within  a 
reasonable  time.  In  Adams  v.  Jones,  12 
Pet.  213,  9  L.  ed.  1060,  Mr.  Justice  Story 
said:  'Notice  is  necessary  to  be  given  the 
guarantor  that  the  person  giving  credit  has- 
accepted  or  acted  upon  the  guaranty  and 
given  credit  on  the  faith  of  it.  This  is  no 
longer  an  open  question  in  this  court."' 
In  the  case  of  Clune  v.  Ford,  55  Hun,  479,. 
8  N.  Y.  Supp.  719,  cited  in  the  argument 
here,  the  guaranty  was  in  these  words: 
"Dear  Sir:  We  hereby  agree  to  guarantee 
the  expenses  of  the  members  of  the  Gaelic 
Athletic  Association  to  the  sum  of  $650 
(Six  hundred  and  fifty  dollars)  or  the 
amount  due  under  that  figure.''  The  guar- 
antee was  the  proprietor  of  a  hotel  in  New 
York  city  at  which  the  members  of  the  as- 
sociation were  boarding  and  were  in  ar- 
rears for  board  for  the  sum  of  $475.  After 
the  delivery  of  the  guaranty  they  incurred 
the  further  expense  of  $175.  The  question 
of  notice  of  acceptance  by  the  guarantee  was 
not  raised,  the  matter  of  consideration  was 
the  only  point  in  the  case  and  the  court 
held  that  the  incurring  of  the  $175  expense 
for  the  board  after  the  guaranty  was  given 
was  a  sufficient  consideration  for  the  amount 
due  in  the  past.  In  the  case  of  Paige  v. 
Parker,  8  Gray,  211,  cited  on  the  argument 
here,  the  court  held  that  the  guaranty  was 
an  absolute  one,  and  therefore  that  notice 
was  not  necessary.  The  paper  writing  in 
that  case  guaranteed  the  prompt  payment 
at  maturity  of  any  amount  that  might  be 
due  by  the  principal  for  goods,  wares,  and 
merchandise  to  be  sold  by  the  guarantee  to- 
the  amount  of  $600.  The  court  in  that  case 
said  that:  "However  this  may  be,  we  are 
of  opinion  that  the  defendant  in  this  case 
had  notice  that  his  guaranty  was  accepted. 
An  absolute  guaranty  was  written  by  Blod- 
gett  &  Co.  in  their  store,  and  for  their 
benefit.  The  defendant  signed  it  there,  and 
left  it  with  them  as  a  completed  contract,, 
and  they  retained  it.  This  was  an  accept- 
anoe  by  them  of  which  he  must  be  held  to 
have  notice."  In  the  case  before  us  the 
plaintiffs  contended  that  the  guaranty  was 
made  at  the  request  of  the  guarantees,  and 
therefore  that  no  notice  of  acceptance  was 
necessary.  But  there  was  no  evidence  of 
that  fact.  The  guaranty,  it  is  true,  was  in 
the  handwriting  of  the  plaintiffs,  but  it  was. 
brought  to  the  defendant  by  one  of  the  firm 
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of  Roberts  Brothers;  but  he  made  no  state- 
ment at  the  time,  or  at  any  other  time,  that 
the  plaintiffs  expected  that  the  defendant 
singly  and  particularly  would  sign  it.  And, 
besides,  the  defendant  did  not  deliver  it  to 
the  plaintiffs  in  person,  and  leave  it  in  their 
possession  as  a  contract,  completed,  as  was 
the  case  in  Paige  v.  Parker,  8  Gray,  211. 
There  was  evidence  offered  on  the  trial  go- 
ing to  show  that  the  defendant  executed  the 
guaranty  through  a  fraud  practised  on  him 
hy  one  of  the  principals.  But  it  was  not 
«hown  that  the  plaintiffs  had  any  notice 
of  the  fraud.  Notwithstanding  the  fraud 
practised  on  the  defendant,  he  is  liable  on 
the  first  branch  of  the  guaranty,  for  the 
reason  that  the  plaintiffs  did  not  partici- 
pate in  the  fraud,  or  have  knowledge  of  it. 
Baylies,  Sureties  &  Guarantors,   p.  215. 


VOORHEES,     MILLER,     &     COMPANY, 
Appts,f 

17. 

J.  A.  PORTER,  Individually  and  as  Trustee 
for  Creditors  of  J.  D.  Blanton,  et  al, 

(134  N.  C.  591.) 

1.  A  plaintiff  \Yho  has  stated  facta  in 
hln  complaint  entltllnar  blm  to  relief 

will  not  be  restricted  to  the  relief  demanded 
In  his  prayer  for  Judgment. 

2.  Creclltom  of  a  vendor  of  a  atoclc  of 
HToodai  have  a  rlj?bt  of  action  against  the 
grantee  upon  bis  agreement  with  the  vendor 
to  pay  such  creditors  out  of  the  purchase 
money. 

B.  Amrnmenta  of  counsel  in  aettlnv 
forth  the  relief  to  ^vhlch  l&e  claims 
hlM  client  is  entitled  In  a  particular  case 
are  in  no  sense  an  estoppel  which  will  pre- 
vent the  court  from  granting  other  or  addi- 
tional relief. 

4.  A  general  aaalsjiee  for  benefit  of 
creditors  of  one  ivho  purchased  a 
stock  of  iroods  upon  the  agreement  to  pay 
the  debts  of  the  vendor  out  of  the  purchase 
price  does  not  take  any  of  the  property  im- 
pressed with  a  trust  In  favor  of  the  creditors 
of  such  vendor,  which  they  can  enforce  In 
priority  to  claims  of  other  creditors  of  the 
assignor ;  but,  as  creditors  of  the  assignor, 
they  may  compel  the  assignee  to  show  wheth- 
er any  assets  came  Into  his  hands  which  are 
applicable  to  their  claim. 

tS.  If  the  purchaser  of  a  stock  of  iroods, 
'Who  undertakes  to  pay"  the  debts  of 
the  seller  out  of  the  purchase  price, 
makes  a  general  assignment  tor  bene- 
fit of  his  creditors  to  one  who  has  guaranteed 


performance  of  his  undertaking,  creditors  of 
the  original  vendor  may  bring  suit  against 
the  assignee,  either  as  such,  or  as  guarantor, 
or  in  both  capacities,  and  compel  him  to  show 
what  funds  came  to  his  hands  which  are  ap- 
plicable to  payment  of  their  claims. 

(April  6,  1904.) 

APPEAL  by  plaintiffs  from  a  judgment  of 
the  Superior  Court  for  Buncombe 
County  dismissing  their  complaint  in  an  ac- 
tion brought  to  compel  payment  of  their 
claims  against  J.  D.  Blanton  by  defendants, 
either  as  guarantors,  or  as  holders  of  funds 
applicable  to  such  payment.    Reversed, 

Statement  by  Walker,  J. : 
Action  to  recover  a  debt  due  to  the  plain- 
tiffs by  J.  D.  Blanton,  and,  for  that  purpose 
(1)    to   set   aside   an    assignment   by   him 
to   J.    D.    Brevard    alleged    to   be    fraudu- 
lent,  (2)    to  enforce  a  trust  as  to  certain 
funds  in  the  possession  of  Brevard  under  a 
contract  with  Blanton  that  he  would  pay 
the  same  to  Blanton *s  creditors,  and  (3)  to 
recover  against  J.  A.  Porter  and  J.  B.  Bos- 
tic  the  amount  of  plaintiffs'  debt  upon  their 
!  covenant  given  to  Blanton  by  which  they 
guaranteed  a  performance  of  said  contract 
'  by  Brevard  and  the  payment  of  the  money 
;  by  him  to  the  creditors.  In  November,  1892, 
I  Blanton  was  indebted  to  the  plaintiffs  in 
>  the  sum  of  $3,445.50  for  goods  sold  and  de- 
I  livered,   and   for  which   Blanton   gave   the 
I  plaintiffs  his  two  several  promissory  notes, 
with  Cobb,  Bostic,  and  W.  M.  Blanton  as 
sureties.     Plaintiffs  obtained   judgment  on 
these  notes  in  the  Federal  court,  but  were 
unable  to  collect  any  part  of  the  amount 
due  upon  the  judgment,  because  of  the  in- 
solvency of  the  defendants.     On  December 
30,  1903,  Blanton  executed  to  J.  D.  Brevard 
an  instrument  in  writing,  by  which  he  sold 
and   conveyed   to  him  his  stock  of  goods, 
wares,  and  merchandise  at  their  cost,  less 
12%  per  cent,  and,  in  consideration  thereof, 
Brevard  agreed  tha4,  after  retaining  $3,000 
to  pay  a  debt  due  to  him  from  Blanton,  he 
would  hold  the  purchase  money,  and  apply 
the  same  to  the  payment  of   (1)   all  debts 
due  by  Blantou  on  which  Brevard  is  surety 
or  indorser,  and    (2)    all   the   other  debts 
owing   by   Blanton   upon   which    Bostic   or 
Cobb  is  surety.     It  was  then  provided  that 
the  surplus,  if  any,  should  be  paid  to  Blan- 
ton.   On  the  same  day  Bostic  and  Porter 
j  executed    their   guaranty,    by    which    they 


NoTK. — For  other  cases  In  this  series  as  to 
right  of  third  party  to  sue  on  contract  made 
for  his  benefit,  see  Jefferson  v.  Asch,  25  L.  R. 
A.  257,  and  note;  Schmidt  v.  Louisville  &  N. 
R,  Co.  38  L.  R.  A.  809  ;  Baxter  v.  Camp,  42  L. 
R.  A.  514  :  Buchanan  v.  Tllden,  44  L.  R.  A. 
170 ;  Embler  v.  Hartford  Steam  Boiler  Inspec- 
ts L.  K.  A. 


tlon  &  Ins.  Co.  44  L.  R.  A.  512 ;  Ferris  v.  Amef- 
Icnn  Brewing  Co.  52  L.  R.  A.  305 ;  Electric  Ap- 
pliance Co.  V.  United  States  Fidelity  ft  G.  Co. 
53  L.  R.  A.  600 ;  Ransdel  v.  Moore,  63  L.  R.  A. 
753 ;  Tweeddale  v.  Tweeddale,  61  L.  R.  A. 
500 :  and  Charles  Simon's  Sons  Co.  v.  Maryland 
Teleph.  ft  Teleg.  Co.  63  L.  R.  A.  727. 
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Agreed  that  Brevard  should  "faithfully  keep 
and  perform  all  the  covenants  and  agree- 
ments to  be  by  him  kept,  done,  and  per- 
formed according  to  the  terms  of  the  fore- 
going contract,  dated  this  day,  betwefen  him 
and  Blanton,"  and  ''that  he  will  pay  faith- 
fully the  price  of  the  goods  sold  to  him  by 
«aid  contract  according  to  the  terms  thereof 
And  as  therein  stated,"  and  they  did  "jointly 
and  severally  guarantee  such  performance 
and  payment."  There  was  a  provision  in 
the  contract  between  Blanton  and  Brevard 
that  the  goods  sold  and  conveyed  to  Brevard 
should  be  inventoried  so  as  to  describe  and 
identify  the  goods  more  definitely,  and  so  as 
to  ascertain  the  exact  amount  of  the  pur- 
<:hase  price  to  be  held  by  Brevard  for  the 
creditors  and  to  be  paid  to  them.  An  inven- 
tory was  accordingly  made,  and  the  net 
amount  of  the  purchase  money  ascertained 
to  be  $18,158.47.  On  March  3,  1904,  J,  D. 
Brevard  made  a  general  assignment  to  J.  A. 
Porter  of  all  his  property  for  the  benefit  of 
his  creditors.  There  was  evidence  tending 
to  show  the  execution  of  the  several  instru- 
ments above  mentioned,,  and  also  to  show 
that  Cobb,  Bostic,  J.  D.  Blanton,  and  W.  N. 
Blanton  are  insolvent.  The  plaintiffs  al- 
lege that  Porter  had  received  the  property 
assigned  to  him  by  Brevard,  and  sold  it,  and 
had  failed  to  execute  his  trust  by  paying 
the  proceeds  of  the  sale  or  the  price  of  the 
goods  to  the  creditors  of  Brevard  as  re- 
•quired  to  do  by  the  assignment,  and  "that 
neither  the  said  Brevard,  the  said  Bostic, 
nor  the  said  Porter  has  ever  paid  anything 
to  the  plaintiffs,  although  the  plaintiffs 
were  entitled  to  be  paid  by  virtue  of  the 
terms  of  said  contract,  and  although  they 
have  repeatedly  demanded  payment,"  and 
that,  while  the  assets  received  by  Porter  un- 
der the  assignment  amounted  to  $30,000,  he 
has  not  paid  out  exceeding  $5,000  to  the 
creditors  of  Brevard,  nor  has  he  accounted 
for  the  proceeds  of  sale  received  by  him,  as 
it  was  his  duty  as  assignee  to  do.  The  de- 
fendants in  this  suit  are  Bostic,  Cobb,  and 
Brevard,  and  J.  R.  Porter,  individually  and 
as  assignee  of  J.  D.  Brevard.  The  prayer 
of  the  complaint  is  as  follows :  "  ( 1 )  That 
the  deed  of  assignment  from  the  defendant 
J.  D.  Brevard  to  the  defendant  J.  A.  Porter 
be  declared  to  be  fraudulent  and  void,  and 
that  the  said  Brevard  and  Porter  account 
for  the  said  assets  and  proceeds  thereof. 
(2)  For  judgment  against  the  said  Porter 
and  the  defendant  J.  B.  Bostic  upon  the 
^jontract  mentioned  in  paragraph  7  of  the 
complaint.  (3)  For  such  other  and  further 
relief,"  etc.  At  the  close  of  the  plaintiffs' 
evidence,  the  defendant  Porter,  individually 
and  as  assignee  of  Brevard,  moved  to  dis- 
miss the  complaint,  and  for  judgment  as  in 
«ase  of  nonsuit.  Motion  granted,  and  plain- 
ts L.  R.  A. 


tiffs  excepted  and  appealed  from  the  judg- 
ment. 

Mr.  James  H.  Merrimon,  for  appel- 
lants : 

The  contract  between  Blanton  and  Brev- 
ard constituted  the  latter  a  trustee  of  the 
purchase  price  of  the  stock  of  goods  for  all 
creditors  embraced  in  the  classes  designated. 
The  plaintiffs  are  ceatuis  que  trust,  and 
have  the  right  to  enforce  the  trust,  and  to 
require  the  trustee's  assignee  to  account, 
whether  the  assignment  be  fraudulent  or 
not. 

The  contract  was  made  for  the  benefit  of 
certain  creditors,  and  plaintiffs  are  among 
those  for  whose  benefit  it  was  made,  and 
have  the  right  to  enforce  it  by  an  action  in 
their  own  names. 

Oorrell  v.  Qreenshoro  Water  Supply  Co. 
124  N.  C.  328,  46  L.  R.  A.  613,  70  Am.  St. 
Rep.  698,  32  8.  E.  720;  Shoaf  v.  Palatine 
Ins,  Co.  127  N.  C.  308,  80  Am.  St.  Rep.  804, 
37  S.  E.  461;  Woodcock  v.  Bo8tio,  128  N. 
C.  243,  38  S.  E.  881;  Qastonia  v.  McEntee- 
Peteraon  Engineering  Co.  131  N.  C.  363,  42 
S.  E.  858. 

But  if  the  contract  was  an  indemnity  giv- 
en to  sureties,  the  plaintiffs  may  avail  them- 
selves of  it,  and  have  the  primary  equity, 
and  do  not  have  to  depend  upon  the  doctrine 
of  subrogation. 

Wiatcall  v.  Potts,  68  N.  C.  (6  Jones,  Eq.)  • 
184;  Harrison  v.  Styies,  74  N.  C.  290;  Mast 
V.  Raper,  81  N.  C.  335;  Mattkeu^s  v.  Joyce, 
85  N.  C.  258 ;  Long  v.  Miller,  93  N.  C.  227 ; 
2  Brandt,  Suretyship  &  Guaranty,  §§  324, 
325. 

Any  indemnity  given  by  the  principal  to 
his  sureties  inures  to  the  benefit  of  the 
creditor,  and  is  a  security  for  his  debt, 
which  he  may  enforce  whether  the  surety  is 
or  is  not  damnified. 

Sherrod  v.  Dixon,  120  N.  C.  63,  26  S.  E. 
770;  Blanton  v.  Bostic,  126  N.  C.  421,  36  S. 
E.  1035;  Cooper  v.  Middleton,  94  N.  C.  86; 
James  v.  Oaither,  93  N.  C.  358. 

Where  an  indemnity  is  given  to  one  of 
several  sureties,  it  inures  to  the  benefit  of 
all,  and  also  to  the  creditor. 

Leary  v.  Cheshire,  66  N.  C.  (3  Jones,  Eq. ) 
170;  Gregory  v.  Murrell,  37  N.  C.  (2  Ired. 
Eq.)  233;  Hall  v.  Robinson,  30  N.  C.  (8 
Ired.  L.)  56;  Fagan  v.  Jacocks,  16  N.  C.  (4 
Dev.  L.)  263;  Eason  v.  Cherry,  59  N.  C.  (6 
Jones.  Eq.)   261. 

It  is  charged  in  the  complaint  that 
Brevard  made  the  assignment  to  Porter  in 
fraud  of  creditors.  Brevard  files  no  answer, 
and  as  to  him  the  allegation  must  be  taken 
as  true.  If  this  allegation  be  true  as  against 
Brevard,  it  would  not  be  necessary  to  show 
that  Porter  knew  of  the  fraud,  or  partici- 
pated in  it. 
47 
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Mitchell  V.  Sure,  126  N.  C.  80,  35  S.  E. 
190;  Bohhiti  v.  Rodv}€ll,  105  N.  C.  243,  11 
S.  E.  245;  Woodruff  v.  Bowles,  104  N.  C. 
212,  10  S.  E.  482 ;  Eigenhrun  v.  Smith,  98 
N.  C.  207,  4  S.  E.  122 ;  Savage  v.  Knight,  92 
N.  C.  497,  53  Am.  Rep.  423. 

The  fact  that  the  assignment  was  fraudu- 
lent does  not  exempt  Porter  from  the  duty 
and  liability  to  account. 

Rouse  V.  Bowers,  108  N.  C.  183,  12  S.  E. 
985;  Sharpe  v.  Eliason,  116  N.  C.  665,  21  S. 
E.  401. 

Each  creditor  may  maintain  an  action. 

Hoover  v.  Berryhill,  84  N.  C.  132. 

Porter  is  liable  as  guarantor. 

Jenkins  v.  Wilkinsony  107  N.  C.  707,  22 
Am.  St.  Rep.  911,  12  S.  E.  630;  Hutchins  ▼. 
Planters*  Nat.  Bank,  130  N.  C.  286,  41  S.  E. 
487. 

Messrs.  F.  A«  Sondley  and  Tnoker  Ss 
Mnrphy  for  appellees. 

Walker,  J.^  delivered  the  opinion  of  the 
court: 

It  appears  in  the  record  that  the  court  be- 
low was  of  the  opinion  the  plaintiffs  could 
not  recover  because  they  were  not  in  privity 
with  the  parties  to  the  contract  of  December 
30,  1902,  by  which  Blanton  conveyed  his 
stock  of  goods  to  Brevard,  and  the  plaintiffs 
therefore  could  not  sue  upon  the  contract, 
but  were  excluded  from  doing  so  by  the 
rule  laid  down  in  Morehead  v.  Wriston,  73 
•  N.  C.  398,  and  Peacock  v.  Williams,  98  N. 
C.  324,  4  S.  E.  550,  and  much  of  the  argu- 
ment in  this  court  was  addressed  to  this 
feature  of  the  case.  It  is  also  stated  in  the 
record  that,  in  the  argument  of  the  nlotion 
to  nonsuit  in  the  lower  court,  the  plaintiffs' 
counsel  admitted  that  there  was  no  cause  of 
action  for  subrogation,  nor  was  any  such 
equity  claimed  by  the  plaintiffs  under  the 
contract  between  Blanton  and  Brevard  of 
December  30th;  and  that  counsel  further 
argued  that,  while  said  contract  was  a  bill 
of  sale,  it  constituted  Brevard  a  trustee  of 
the  purchase  price  for  the  purpose  of  pay- 
ing it  to  the  creditors  of  Blanton,  and  that 
the  plaintiffs  had  a  primary  equity  to  have 
it  so  applied,  and  that  to  enforce  that 
equity  they  could  sue  Brevard  and  Porter 
directly,  and  also  sue  Porter  on  his  guaran- 
ty hereinafter  mentioned.  It  was  argued  by 
the  defendants'  counsel  in  this  court  that 
"there  is  no  allegation  in  the  complaint  of 
any  contract  between  Blanton  and  Brevard 
to  any  extent  for  the  benefit  of  the  plain- 
tiffs," and  that  the  plaintiffs  in  their  plead- 
ing simply  assert  the  right  to  follow  the 
goods  in  the  hands  of  Brevard  as  trustee, 
and  do  not  aver  that  Brevard  is  individu- 
ally the  debtor  of  the  plaintiffs. 

We  simply  mention  these  matters  for  the 
purpose  of  stating  that  we  are  not  bound 
65  L.  R.  A. 


here  by  any  argument  that  counsel  made  be- 
low. We  hear  the  case  upon  the  facts  al- 
leged in  the  pleadings,  and  if  the  plaintiffs- 
have  set  forth  in  their  complaint  such  facts- 
as  entitle  them  to  relief  they  will  not  be  re- 
stricted to  the  relief  demanded  in  their^ 
prayer  for  judgment,  but  may  have  any  ad- 
ditional and  different  relief  which  is  not  in- 
consistent with  the  facts  so  alleged  in  their 
complaint,  it  being  the  pleadings  and  the- 
facts  proved  which  determine  the  measure- 
of  relief  to  be  administered.  Knight  v. 
Houghtalling,  85  N.  C.  17.  In  this  case,  it 
makes  no  difference,  if  such  is  the  fact,  that- 
the  plaintiff  does  not  distinctly  claim  that 
the  contract  between  Blanton  and  Brevard 
was  for  the  benefit  of  the  plaintiffs,  and 
that  he  does  claim  only  that  Brevard  held 
the  goods  in  trust,  and  makes  no  claims 
against  Brevard  individually.  He  simply 
sets  forth  the  facts  of  the  case  according  to- 
his  version  of  them,  which  is  the  proper  way 
to  do,  and  upon  those  facts  he  prays  for  an 
accounting  from  Brevard  and  Porter  "for 
the  said  assets  and  the  proceeds  thereof,"' 
meaning  the  assets  received  under  the  con- 
tract and  assignment,  and  for  judgment 
against  Porter  and  Bostic  as  guarantors  of 
the  performance  by  Brevard  of  the  contract^ 
and  for  such  other  and  further  relief  as  they 
may  be  entitled  to  have  in  the  premises.  We 
cannot,  therefore,  agree  with  the  learned 
counsel  for  the  defendants  that  the  plain- 
tiffs are  not  entitled  to  call  for  a  showings 
from  Brevard  and  Porter  as  to  the  adminis- 
tration of  their  several  and  respective  trusts 
under  the  contract  and  assignment,  if  the 
facts  justify  such  relief,  even  though  the 
plaintiffs  may  not  have  made  any  special  or 
particular  claim  for  that  relief;  but  it  is 
our  opinion  that  the  facts  are  sufficiently 
set  forth  in  the  complaint  to  entitle  them  to 
such  relief,  and,  if  Brevard  and  Porter  have 
committed  a  breach  of  their  trusts,  they  are 
further  entitled  to  judgment  against  then» 
respectively  for  any  damages  they  have  sus- 
tained by  reason  thereof. 

The  case,  in  one  aspect  of  it,  turns  upon 
the  question  whether  the  plaintiffs  can  sue 
Brevard  for  failing  to  pay  over  to  them 
their  share  of  the  price  he  agreed  to  pay  for 
the  property  sold  to  him  by  Blanton.  and 
we  are  unable  to  see  why  he  cannot  do  so. 
The  case  is  not  like  Morehead  v.  Wriston,. 
73  N.  C.  398.  In  that  case  the  substance  of 
the  agreement  was  that  Wriston,  the  incom- 
ing partner,  would  indemnify  the  old  firm 
against  the  payment  of  its  debts,  and  this 
view  of  the  case  is  fully  explained  and  made 
clear  by  Smith,  Ch.  J.,  in  Peacock  v.  Wit- 
liamsy  98  N.  C.  324,  4  S.  E.  550,  in  which 
he  says:  "The  agreement  is,  in  substance^ 
one  for  the  indemnity  of  the  owner  of  the 
property  against  its  being  subjected  to  the 
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asserted  lien,  and  is  solely  between  the  par- 
ties to  it,  with  whom  the  plaintiff  is  not  in 
privity.  .  .  .  Here  there  is  no  promise 
to  pay  the  plaintiff,  and  the  defendant  has 
no  funds  with  which  to  make  the  payment.^' 
It  will  be  observed  that  the  distinction  be- 
tween the  cases  arises  out  of  the  particular 
nature  of  the  contract, — ^whether  it  be  one 
strictly  of  indemnity,  or  one  in  which  there 
is  a  direct  and  express  promise  to  pay  to 
the  creditor  the  amount  of  his  claim  out  of 
the  funds  placed  in  the  hands  of  the  party 
who  is  sought  to  be  charged,  or  which  are 
held  by  him  for  that  specific  purpose.  This 
doctrine,  that  the  creditor  may  himself  sue 
directly  the  party  so  holding  the  funds 
which  have  been  dedicated  by  the  debtor  to 
the  payment  of  the  claims  of  his  creditors, 
is  recognized  in  Woodcock  v.  Bo8iic,  118  N. 
C.  822,  24  S.  E.  362,  as  is  also  the  creditor's 
right  to  proceed  in  equity  to  have  the  fund 
applied,  according  to  the  intention  of  the 
debtor  and  the  agreement  of  the  party  who 
holds  it,  to  the  uses  for  which 'it  was  cre- 
ated, whether  the  right  can  be  enforced  at 
law  or  not.  It  is  true  the  court  held  in 
that  case  that  the  action  was  in  form  eao 
contractu,  and  that,  as  the  guaranty  of  Ray 
to  Settle  and  Bostic  was  not  assignable, 
even  to  the  plaintiff,  Mrs.  Woodcock,  the 
plaintiff  could  net  recover;  but  there  is  a 
strong  intimation  that  she  could  have  re- 
covered if  she  had  properly  pleaded  her 
equity,  or  set  forth  facts  upon  which  equita- 
ble relief  could  be  based.  When  the  court 
said  in  that  case,  "she  cannot  have  equitable 
relief,  because  she  has  prayed  for  none,"  it 
simply  meant  that  there  was  no  sufficient 
allegation  of  an  equity  upon  which  a  prayer 
for  such  relief  could  be  predicated,  for  we 
find  it  to  be  well  settled  by  the  decisions  of 
this  court  that,  if  the  plaintiff  in  his  com- 
plaint states  facts  sufficient  to  entitle  him 
to  any  relief,  this  court  will  grant  it,  though 
there  may  be  no  formal  prayer  correspond- 
ing with  the  allegation,  and  even  though  re- 
lief of  another  kind  may  be  demanded. 
Knight  v.  HoughtdlUng,  86  N.  C.  17 ;  (Hllam 
V.  Life  Ins.  Co,  121  N.  C.  369,  28  S.  E.  470. 
In  the  case  last  cited,  Clark,  J.,  for  the 
court,  says:  "Under  the  Code  the  demand 
for  relief  in  a  complaint  is  immaterial,  and 
the  court  will  give  any  judgment  justified 
by  the  pleadings  and  proof," — citing  numer- 
ous cases.  Clark's  Code,  3d  ed.  p.  584,  and 
notes  to  9  425. 

In  the  case  at  bar,  all  the  facts  which  in 
our  opinion  are  necessary  to  constitute  a 
good  cause  of  action,  even  in  equity,  are  set 
forth,  and,  besides  the  prayer  for  special  re- 
lief, there  is  a  prayer  for  general  relief,  or, 
to  be  more  accurate,  for  other  and  further 
relief  than  that  specially  demanded.  If  the 
plaintiffs,  by  their  pleadings  and  proof,  are 
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entitled  to  recover  against  the  defendants 
Brevard  and  Porter,  even  by  way  of  subro- 
gation, we  would  direct  that  relief  to  be  ad- 
ministered, notwithstanding  that  in  the  ar- 
gument below  the  particular  equity  was  not 
claimed,  but  disclaimed;  because  we  act,  in 
the  adjudication  of  rights,  not  upon  argu- 
ments, but  upon  the  pleadings  and  evidence, 
when  there  has  been  an  involuntary  nonsuit 
as  in  this  case,  oi'  upon  the  pleadings  and 
findings  of  the  jury  when  there  has  been  a 
verdict,  the  arguments  of  counsel  being  only 
intended  to  aid  us  in  understanding  the 
case,  and  not  being  in  any  sense  an  estoppel 
upon  coimsel  or  the  party  whom  he  may 
represent.  Parties  are  bound  by  admission 
of  facts,  but  not  by  arguments  or  admissions 
as  to  the  law.  Arguments  of  counsel  are  ex- 
ceedingly valuable  in  enabling  us  to  ascer- 
tain the  true  principles  of  law  upon  which 
the  decision  of  the  cause  in  its  last  analysis 
must  rest,  and  especially  so  when  they  are 
as  searching,  able,  and  exhaustive  as  they 
were  in  the  case  at  bar,  and  exhibit  such  a 
complete  mastery  by  counsel  of  the  facts 
and  law  of  the  case;  but  parties  must  not 
be  concluded  or  prejudiced  by  any  mistaken 
view  of  the  law  presented  during  the  course 
of  the  argument  in  the  lower  court,  or  in 
this  court.  A  contrary  course  would  result 
in  our  deciding  the  case,  not  according  to 
the  law,  but  according  to  the  argument.  We 
do  not  intend  to  imply,  for  we  do  not  think, 
that  any  admission  has  been  made  in  this 
case  in  arguendo  calculated  to  prejudice  the 
plaintiffs,  whose  counsel  may  have  chosen 
wisely  and  well  among  the  several  grounds 
of  action  open  to  him,  and  who  may  have 
selected  the  strongest  one  upon  which  to 
base  his  claim  for  relief. 

It  is  not  necessary  that  the  plaintiffs 
should  show  in  this  case  any  right  to  equita- 
ble relief  by  way  of  subrogation.  They  con- 
tend that  their  equity,  or,  more  properly 
speaking,  their  cause  of  action,  whether  le- 
gal or  equitable,  is  a  primary,  and  not  a 
secondary,  one;  that  Brevard,  as  the  consid- 
eration for  the  purchase  of  the  goods,  prom- 
ised and  agreed,  not  merely  to  indemnify 
Blanton  against  any  and  all  claims  of  his 
creditors,  but  to  pay  directly  and  immedi- 
ately to  his  creditors  who  are  named  in  the 
contract,  and  in  the  order  and  according  to 
the  classification  therein  stated,  all  of  the 
said  claims.  This,  the  plaintiffs'  coimsel 
argued,  impresses  a  trust  upon  the  purchase 
price  of  the  goods  in  the  hands  of  Brevard. 
Conceding  this  to  be  so,  we  do  not  see  how 
the  condition  of  the  plaintiffs  is  improved 
by  reason  of  it.  If  Blanton  had  placed  in 
the  hands  of  Brevard  a  fund  for  the  pay- 
ment of  his  debts,  or  if  Brevard,  when  he 
purchased  the  goods,  had  set  apart  a  certain 
fimd  in  payment  of  the  purchase  price  of 
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the  goods  and  for  the  purpose  of  paying 
Blanton's  creditors,  and  if  either  of  the 
funds,  being  capable  of  identification,  had 
gone  into  the  hands  of  Porter  as  assignee, 
the  plaintiffs,  or  any  other  creditor  of 
Blanton  mentioned  in  the  contract  with 
Brevard,  could  follow  the  fund  in  the  hands 
of  Porter,  and  subject  it  to  the  payment  of 
his  claim.  But  such  is  not  the  case  here. 
Tlie  purchase  price  of  the  goods  consisted 
merely  in  the  promise  of  Brevard  to  pay  the 
claims  of  creditors,  which  he  failed  to  do; 
and,  while  he  is  liable  to  Blanton,  or  to  his 
creditors,  for  this  breach  of  his  contract,  he 
did  not  assign  to  Porter  any  part  of  his 
property  which  can  be  said  to  represent  a 
trust  fund,  and  which  can  be  applied  to  the 
claims  of  Blanton's  creditors  in  preference 
to  the  claims  of  other  creditors  secured  by 
Brevard's  assignment.  In  other  words,  the 
law  will  not  compel  the  assignee  to  set 
aside,  for  the  benefit  of  Blanton  or  liis  cred- 
itors, an  amount  equal  to  the  inventoried 
value  of  the  goods  received  by  Brevard  un- 
der the  contract  in  payment  of  the  purchase 
price  of  the  goods. 

But  the  plaintiiTs  are  entitled  to  relief  in 
another  aspect  of  the  case.  In  the  first 
place,  they  are  creditors  of  Blanton.  and  are 
entitled  to  receive  payment  of  their  claims 
from  Brevard  under  the  provisions  of  the 
contract  by  which  the  latter  purchased  the 
goods  and  agreed  to  pay  Blanton's  debts, 
and  being  thus  secured,  and  Brevard  having 
failed  to  pay  them  the  share  to  which  they 
are  entitled  under  the  contract,  they  have 
the  right  to  call  on  Brevard  for  an  accoimt 
of  the  debts  and  liabilities  of  Blanton  se- 
cured by  the  contract,  and  of  the  amount  of 
the  purchase  price  applicable  thereto,  so  as 
to  ascertain  the  amount  due  from  Brevard 
to  them;  and  this  amount  they  can  recover 
from  the  assignee  of  Brevard  if  he  has  re- 
ceived any  assets  which  should  be  applied  to 
the  payment  of  this  debt.  Tliey  acquired  no 
priority  by  reason  of  the  peculiar  nature  of 
Brevard's  liability  to  them;  but  they  occu- 
pied the  same  position  that  they  would  have 
held  if  they  had  been  general  creditors  of 
Brevard  at  the  time  of  the  assignment. 
They  are  entitled,  though,  to  have  the  as- 
signee of  Brevard  account  with  them,  so 
that  it  can  be  ascertained  whether  there  are 
any  assets  in  his  hands  which  should  be  de- 
voted to  the  payment  of  their  claims  against 
Brevard. 

The  plaintiffs  are  also  entitled  to  recover 
from  Porter,  as  guarantor,  the  amount  due 
them  from  Brevard  under  the  contract  with 
Blanton,  and  Porter  may  absolve  himself 
from  this  liability  if  he  has  sufficient  assets 
for  that  purpose,  or  reduce  the  amount 
thereof,  if  he  sees  fit  to  do  so,  by  voluntarily 
paving  the  plaintiffs  whatever  is  due  them 
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under  tl&e  assignment ;  and,  if  the  plaintiffs 
cannot  make  the  full  amount  due  them  un- 
der the  Brevard  contract  out  of  Porter,  they 
can  recover  the  balance  out  of  any  assets  in 
the  hands  of  Porter,  as  assignee,  which  are 
applicable  to  the  payment  of  their  claims; 
and,  conversely,  if  the  assets  in  the  hands 
of  the  assignee  are  not  sufficient  to  pay 
their  claims,  then  Porter,  as  guarantor,  will 
be  liable  for  the  balance.  But  the  plaintiffs 
may  proceed  against  Porter  in  the  first  in- 
stance for  the  recovery  of  the  entire  amount, 
or  against  the  assignee  for  an  account  and 
settlement  of  his  trust  and  the  payment  of 
the  amount  due  to  them;  or  they  may  pro- 
ceed against  both,  as  they  may  be  advised. 
See  Brotcn  v.  Merchants*  d  F.  Bank,  79 -N. 
C.  244,  as  explained  and  distinguished  in 
First  Nat,  Bank  v.  Aleofander,  85  N.  C.  352, 
39  Am.  Rep.  702.  As  Porter  covenanted 
that  Brevard  should  faithfully  perform  the 
stipulations  of  his  contract  with  Blanton, 
and  "faithfully  pny  the  price  of  the  goods 
sold  to  him  by  said  contract  according  to 
the  terms  thereof,"  he  is  an  absolute  guar- 
antor of  payment  as  distinguished  from  a 
guarantor  of  collection:  and  the  plaintiffs 
have  tlie  right  to  sue  him  immediately  upon 
his  default,  without  first  proceeding  against 
tfnd  exhausting  the  principal.  Jones  v.  Ash- 
ford,  79  N.  C.  172;  Jenkins  v.  Wilkinson, 
107  N.  C.  707,  22  Am.  St.  Rep.  911,  12  S.  E. 
630;  Hutchins  v.  Planters*  Nat,  Bank,  130 
N.  C.  285,  41  S.  E.  487 ;  Coican  v.  Roberta 
(at  this  term)  46  S.  E.  979. 

We  have  stated  the  general  principles 
which  wc  think  are  applicable  to  this  case, 
and  which,  as  we  will  now  proceed  to  show, 
are  sustained  by  recent  decisions  of  this 
court. 

In  Shoaf  v.  Palatine  Ins.  Co,  127  N.  C. 
308,  80  Am.  St.  Rep.  804,  37  S.  £.  451,  it 
appeared  that  the  plaintiff  had  received  a 
policy  of  fire  insurance  from  the  Merchants' 
Insurance  Company,  and  while  the  policy 
was  in  force  the  defendant,  the  Palatine  In- 
surance Company,  reinsured  all  the  out- 
standing risks  of  the  Merchants'  Company. 
By  the  contract  of  reinsurance  it  was  pro- 
vided that  no  holder  of  a  policy  in  the  Mer- 
chants' Company  should  be  entitled  to  en- 
force the  contract  against  the  Palatine  com- 
pany, but  that  they  should  sue  the  Mer- 
chants* Company  alone;  and  the  Palatine 
company  agreed  to  pay  all  claims  legally 
arising  and  duly  proved  against  the  Mer- 
chants' Company,  and  all  costs  and  expenses 
of  litigation.  In  that  case  the  court  held 
that  the  plaintiff,  whose  property  had  been 
destroyed  by  fire,  and  who  had  complied 
with  the  terms  and  conditions  of  his  policy, 
was  entitled  to  recover  against  the  Palatine 
company.  The  court  thus  states  the  reason 
for     its    decision:       "The    plaintiffs     were 
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neither  a  party  to,  nor  in  privity  with,  said 
contracts.  The  question  is,  Have  they  an 
interest  in,  or  arising  out  of,  the  contract? 
The  defendant  is  bound  to  indemnify  the  re- 
insured for  all  risks  and  loss,  and  the  rein- 
sured at  the  same  time  is  bound  to  indem- 
nify the  plaintiffs  for  risks  and  loss.  Does 
the  defendant's  liability  inure  to  the  benefit 
of  the  plaintiffs,  and,  if  so,  can  the  plain- 
tiffs directly  enforce  their  claim  for  loss 
against  the  defendant?  The  unearned  pre- 
mium at  the  date  of  the  contract  was  a  part 
of  the  consideration  passing  to  the  defend- 
ant for  its  risk  and  liability  assumed.  In 
this  unearned  premium  the  plaintiffs  had 
an  interest  at  the  time  of  the  reinsurance. 
The  principle  sanctioned  by  several  respecta- 
ble authorities  is  this:  "If  A,  on  receipt  of 
a  good  and  sufficient  consideration,  agrees 
with  B  to  assume  and  pay  a  debt  of  the 
latter  to  C,  then  C  may  maintain  an  action 
directly  on  such  contract  against  A,  al- 
though C  is  not  privy  to  the  consideration 
received  by  A.  The  case  before  us  seems  to 
come  within  the  same  principle.  Our  Code 
(§  177)  provides  that  every  action  must  be 
prosecuted  in  the  name  of  the  real  party  in 
interest.  In  all  the  cases  close  attention  is 
given  to  the  language  of  the  agreement.  In 
the  present  case  the  defendant  expressly  as- 
Bumes  the  liability  in  case  of  loss,  but  a^ees 
to  pay  to  the  Merchants'  Company  only 
after  claims  have  been  duly  proved  in  an  ac- 
tion against  the  Merchants'  Company.  .  .  . 
We  can  see  no  reason  why  the  plainitffs  may 
not  do  directly  that  which  it  must  be  ad- 
mitted they  can  do  indirectly,  nor  do  we  see 
how  the  defendant  is  prejudiced  thereby. 
The  defendant  suggests  no  such  danger,  but 
relies  solely  on  the  ground  that  it  has  no 
contract  with  the  plaintiffs." 

Our  case  is  stronger  than  the  one  just 
cited,  for  Brevard  expressly  promised  to  pay 
to  the  creditors  of  Blanton,  and  his  promise 
was  based  upon  a  good  and  sufficient  con- 
sideration. 

In  Gorrell  v.  Oreenshoro  Water  Supply  Co. 
124  N.  C.  328,  46  L.  R.  A.  613,  70  Am.  St. 
Rep.  598,  32  S.  E.  720,  the  plaintiff  sued  the 
defendant,  the  water  supply  company,  for 
damages  to  property  alleged  to  have  been 
caused  by  the  negligent  failure  of  the  de- 
fendant to  furnish  water  and  a  sufficient 
pressure  at  its  hydrants  for  the  purpose  of 
extinguishing  a  fire  which  destroyed  her 
property,  the  defendant  having  previously 
entered  into  a  contract  with  the  city  of 
Greensboro,  where  the  property  was  situ- 
ated, to  supply  said  city  with  water  for 
extinguishing  fires  and  for  other  purposes. 
In  passing  upon  a  demurrer  to  the  com- 
plaint, this  court,  through  the  present  chief 
justice,  said :  "One  not  a  party  or  privy  to 
a  contract,  but  who  is  a  beneficiary  thereof, 
65  L.  R.  A. 


is  entitled  to  maintain  an  action  for  its 
breach.  This  has  been  sustained  by  many 
decisions  elsewhere," — citing  numerous  cases 
from  other  states.  124  N.  C,  at  page  333, 
46  L.  R.  A.,  at  page  516,  70  Am.  St.  Rep. 
598,  32  S.  E.  720. 

But  still  more  to  tlie  point  is  the  case  of 
Oaatania  v.  McEniee-Peterson  Engineering 
Co.  131  N.  C.  363,  42  S.  E.  858,  in  which  it 
appeared  that  one  of  the  defendants,  the  en- 
gineering company,  undertook  to  construct 
for  the  plaintiff,  the  town  of  Gastonia,  "a 
waterworks,  sewerage,  and  lighting  system," 
and  the  other  defendant,  the  American  Sure- 
ty Company,  by  a  bond  given  for  the  pur- 
pose, guaranteed  the  performance  of  the  con- 
tract by  its  codefendant.  The  plaintiffs, 
other  than  the  town  of  Gastonia,  sued  the 
defendants  for  work  and  labor  performed 
for  and  materials  furnished  to  the  engineer- 
ing company  in  the  construction  of  the 
works  under  their  contract.  The  court  held 
that  the  contract  of  the  engineering  com- 
pany was  made  for  the  benefit  of  the  per- 
sons who  performed  the  labor  and  furnished 
the  material;  and,  as  there  was  an  express 
provision  for  the  payment  of  their  claims, 
they  were  the  beneficiaries  of  the  contract; 
and  that  they,  either  singly  or  collectively, 
could  sue  the  engineering  company  and  its 
surety,  and  recover  the  amounts  due  to 
them  respectively.  The  court  distinguishes 
the  case  of  Morehead  v.  Wriston  from  the 
case  then  under  review,  by  the.  fact  that  in 
the  former  case  there  was  no  indication  of 
any  intent  of  the  parties  that  the  creditors 
of  the  old  firm  should  have  any  benefit  un- 
der the  contract,  the  contract  in  that  case 
being  one  strictly  of  indemnity.  See  also 
Lacy  V.  Wehh,  130  N.  C.  545,  41  S.  E.  649, 
in  which  it  is  said:  *'If  the  state  had  been 
nothing  more  than  the  beneficiary  of  the 
bond,  it  could  maintain  this  action;"  and 
it  is  further  said  that  "it  is  not  a  case, 
either  of  subrogation,  or  substitution,"  nor 
is  it  because  the  party  for  whose  benefit  the 
contract  is  made,  and  especially  when  the 
money  due  under  it  is  to  be  paid  directly  to 
him,  sues  in  his  own  right,  and  not  in  an- 
other's right  to  which  he  is  subrogated  by 
any  principle  of  equity. 

But  we  think  the  case  of  Mason  v.  Wil- 
son, 84  N.  C.  51,  37  Am.  Rep.  612,  is  di- 
rectly in  point.  The  doctrine  there  stated 
is  that,  if  a  third  person  promises  the  debt- 
or to  pay  his  antecedent  debts  in  considera- 
tion of  property  placed  in  the  hands  of  the 
promisor  by  the  debtor  for  the  purpose, 
which  is  afterwards  converted  into  money, 
the  creditors  may  recover  on  the  promise,  or 
for  money  had  and  received :  *'for  although," 
says  the  court,  "the  promise  is  in  words  to 
pay  the  debt  of  another,  and  the  perform- 
ance of  it  discharges  that  debt,  still  the  con- 
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sideration  was  not  for  the  benefit  or  ease  of 
the  original  debtor,  but  for  a  purpose  en- 
tirely collateral,  so  as  to  create  an  original 
and  distinct  cause  of  action;"  and  it  is  im- 
material, as  is  further  said  by  the  court, 
whether  the  liability  of  the  original  debtor 
is  continued  or  not,  the  promise  being  an  in- 
dependent and  original  one,  founded  upon  a 
new  consideration,  and  binding  upon  the 
promisor.  In  our  case,  though  the  property 
was  not  received  for  the  purpose  of  being 
converted  into  money  in  order  to  pay  the 
debt  out  of  the  proceeds,  the  promise  to  pur- 
chase it  at  a  fixed  price,  and  to  pay  the 
amount  of  that  price  to  the  creditors  of  the 
vendor,  amounts  to  the  same  thing,  and 
brings  our  case  within  the  principle  of  the 
third  class  mentioned  in  Mason  v.  Wilson 
(which  authorizes  the  creditor  to  sue  di- 
rectly), namely,  **where  the  promise  to  pay 
the  debt  of  another  arises  out  of  some  new 
and  original  consideration  of  benefit  or 
harm  moving  between  the  original  contract- 
ing parties.'^  In  such  a  case  the  creditors 
may  sue  the  promisor,  whether  his  debtor 
remains  liable  to  him  or  not.  Threadgill  v. 
McLendon,  76  N.  C.  24;  Stanly  v.  Hen- 
dricks, 35  N.  C.  (13  Ired.  L.)  86.  In 
Draughan  v.  Bunting,  31  N.  C.  (9  Ired.  L.) 
at  page  13,  Pearson,  J.,  for  the  court,  says 
that  a  new  nnd  distinct  cnuse  of  action  of 
the  creditors  against  the  third  person,  who 
receives  money  or  the  proceeds  of  property 
from  the  dcMor  *to  -pay  his  debt,  arises  oul 
of  the  promise,  which  is  implied  by  Inw 
from  the  receipt  of  the  money  or  the  pro- 
ceeds of  the  property  to  pay  the  debt;  and 
that  the  creditor  may  sue  directly  on  this 
promise.  In  our  case,  Brevard  bought  the 
property,  and  expressly  promised,  as  the 
consideration  of  the  purchase,  to  pay  the 
debts  of  Blanton;  and  the  two  cases  are, 
therefore,  in  principle  the  same.  In  Thread- 
gill  v.  McLendon,  76  N.  C.  24,  Pearson,  J.. 
for  the  court,  says  substantially  th^it,  when 
a  party  receives  property  for  another  upon 


a  promise  to  pay  that  other's  debt,  the  cred- 
itor can  sue  and  recover,  not  on  any  prom- 
ise implied  from  the  receipt  of  the  property, 
but  on  the  direct  and  express  promise  to 
pay  the  amount  of  the  debt.  The  promise 
is  binding,  and  inures  directly  to  the  bene- 
fit of  the  creditor,  because  the  promisor  haa 
received  the  considerati<m,  and  in  justice 
should  be  made  to  perform  his  undertaking. 

It  was  suggested  on  the  argument  by  the 
plaintiffs'  counsel  that  the  goods  bought  by 
Brevard  from  Blanton  were  charged  with  a 
trust  in  the  hands  of  Brevard  in  favor  of 
Blanton 's  creditors,  and  it  seems  that  some 
courts  have  so  held  the  law  to  be.  Kadser 
V.  Waggoner,  69  Iowa,  40,  12  N.  W.  764; 
Hamilton  v.  Barricklow,  96  Ind.  398.  We 
do  not  know  to  what  extent  the  courts,  in 
making  those  decisions,  were  influenced  by 
the  doctrine  of  the  vendor's  lien,  which  is 
an  equity  not  recognized  by  this  court. 

Again,  it  may  be  that,  if  Brevard  was  in- 
solvent when  the  sale  to  him  was  made,  it 
would  be  void  as  against  Blanton's  cred- 
itors; and  his  assignee  in  that  case  would 
have  to  account  for  the  goods  to  such  of 
Blanton's  creditors  as  are  mentioned  in  the 
contract,  if  the  goods  went  into  his  hands. 
But  there  is  no  evidence  of  Brevard's  in- 
solvency at  that  time.  It  is  not  necessary, 
thcujyh.  that  we  should  pass  upon  those  two 
•inostions.  even  if  they  were  distinctly  raincMl 
in  the  record,  as  the  plaintiffs  may  1h»  able 
to  recover  the  amount  of  their  claims  from 
Porter  upon  the  principles  already  state«l, 
and  the  other  matters  may  not  be  presented 
if  the  case  should  come  back  to  us  again. 

We  are  of  the  opinion,  upon  a  review  of 
the  whole  case,  that  the  plaintiffs  have 
stated  in  their  complaint  n  good  cause  of 
•iction  against  Brevard  and  Porter,  and  that 
there  was  evidence  to  sustain  it.  Tlie  court 
erred  In  its  ruling. 

The  judgment  of  nonsvit  must  he  set 
aside,  and  a  new  trial  atoarded. 
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A  property  owner  cannot  relieve  l&im- 
•elf   from   liability   for   injuries   to   a 

Norn. — Liability  of  employer  for  acta  of  inde- 
pendent contractor  where  injury  is  direct  re- 
sult of  work  contracted  for. 

I.  Scope  of  note,  748. 
II.  /ft  general,  743. 
III.  Liability  where  atlpulated  work  is  illegal, 

740. 
«.■)  L.  R.  A. 


traveler  upon  the  htsrhway  by  reason  of  the 
negligent  failure  to  guard  and  light,  after 
dark,  a  trench  opened  in  the  highway  to  con> 
nect  his  dwelliag  with  the  street  water  main, 
by  employing  an  independent  contractor  to 
perform  the  work. 

(February  3,  1903.) 

IV.  Liability  where  performance  of  work  tpOf 

involve  commission  of  trespass,  748. 
V.  Liability  where  performance  of  work  witt 
necessarily  cause  injury, 

a.  /»  general,  750. 

b.  Commission  of  nuisance,  751. 

c.  Blasting  operations,  758. 
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TRANSFER  by  the  Superior  CJourt  for 
Grafton  County  for  the  opinion  of  the 
ISupreme  Court,  after  verdict  directed  in  de- 
fendants' favor,  of  an  action  brought  to  re- 
-<!over  damages  for  personal  injuries  alleged 
to  have  been  caused  by  defendants'  negli- 
gence.   Judgment  for  plainiiff. 

Defendants  contracted  with  George  W.  Mc- 
Fadden  to  construct  houses  on  their  property, 
■and  the  contract  obligated  McFadden  to  con- 
nect the  premises  with  the  street  water  main 
hj  a  pipe  laid  6  feet  imder  ground.  In  per- 
forming that  portion  of  his  contract,  Mc- 
Fadden opened  a  trench  in  the  high- 
way, which  he  left  unguarded  and  un- 
lighted  on  the  evening  of  October  29,  1901. 
Plaintiff,  while  riding  along  the  street,  was 
injured  by  her  horse  falling  into  the  trench. 

Further  facts  appear  in  the  opinion. 


yj.  Ldahility  where  icork  is  done  according  to 

plana  furnished  by  employer,  754. 
VII.  Liability  where  work  is  done  according  to 
methods  prescribed  by  employer,  756. 

1.  Scope  of  note. 

In  the  note  to  Salliotte  v.  King  Bridge  Co., 
•ante,  620.  the  autliorlties  eBtablishing  and 
•determining  the  limits  of  the  rule  relieving  em- 
ployers from  liability  for  acts  of  Independent 
-contractors  are  presented,  together  with  the  de- 
cisions applying  the  rule  to  particular  torts  or 
acts. 

As  was  pointed  out  in  that  note,  there  are 
•certain  exceptions  to  the  rule  referred  to.  It  is 
proposed  to  present  here  the  decisions  in  which 
the  courts  have  applied  one  of  these  exceptions. 
The  cases  are  arranged  In  such  a  manner  aa 
to  facilitate  comparison  with  similar  cases.  In 
which  the  courts  have  either  applied  the  gen- 
eral rule,  as  shown  in  the  note  above  referred 
to,  or  have  applied  one  of  the  other  exceptions. 
418  will  appear  in  the  following  notes:    Note  to 

Jacobs  V.  Fuller  &  Co.  post,  ,  on  Liability 

of  employer  for  injuries  caused  by  the  perform- 
■ance  of  work  by  independent  contractor,  which 
is  dangerous  unless  certain  pre&tutions  are  ob- 
served; note  to  Anderson  v.  Fleming,  66  L.  R. 
A.  ,  on  Liability  of  employer  for  acts  of  in- 
dependent contractor  where  injuries  result  from 
nonperformance  of  absolute  duties  of  employer: 
note  to  Louisville  &  N.  R.  Co.  v.  Low,  60  L.  R. 

A.   ,  on   Liability  of  employer  for  injuries 

occurring  in  performance  of  work  by  independ- 
<tni  contractor  where  employer's  own  act  is  a 
proximate  cause  of  the  injury. 

The  authorities  as  to  who  are  Independent 
contractoi'S  are  presented  in  note  to  Richmond 
▼.  Sitterding,  ante,  446,  on  Persons  deemed  to 
be  independent  contractors  toithin  meaning  of 
rule  relieving  employer  from  UabUity. 

II.  In  general. 

It  is  well  settled  that  the  mie  as  to  the  non- 
liability of  an  employer  for  the  negligence  of  an 
Independent  contractor  Is  ''inapplicable  to  cases 
In  which  the  act  which  occasions  the  injury  is 
one  which  the  contractor  was  employed  to  do." 
Plckard  v.  Smith  (1861)  10  C.  B.  N.  S.  470,  4 
L.  T.  N.  S.  470,  per  Williams,  J.  This  passage 
was  quoted  with  approval  by  Vanghan  Williams 
^5  L.  R.  A. 


Messrs,  E-verett  C.  Howe  and  Soott 
Sloan,  for  plaintiff: 

The  doctrine  that  one  who  lets  work  to 
an  independent  contractor  is  not  liable  to 
third  persons  for  injuries  resulting  from  the 
negligence  of  the  contractor  or  his  servants 
is  subject  to  several  important  exceptions. 

Wright  v.  Holbrook,  52  N.  H-  120,  13  Am. 
Rep.  12;  Carter  v.  Berlin  Mills  Co,  58  N.  H. 
52,  42  Am.  Rep.  572;  Bailey  v.  Troy  d  B.  B. 
Co.  67  Vt.  252,  52  Am.  Rep.  129 ;  Covington 
d  C.  Bridge  Co.  v.  Steinbrock,  61  Ohio  St. 
215,  76  Am.  St.  Rep.  376,  55  N.  E.  618. 

The  following  exceptions  to  the  general 
rule  are  supported  by  the  weight  of  the  au- 
thorities :  ( 1 )  Where  the  act  to  be  done  is 
unlawful;  (2)  where  the  act  to  be  done  is 
intrinsically  dangerous,  or  the  injury  re- 
sulted necessarily  from  the  nature  of  the 


L.  J.,  in  Penny  v.  Wimbledon  Urban  Dlst.  Coun- 
cil [1899]  2  Q.  B.  72,  77.  68  L.  J.  Q.  B.  N.  S. 
704,  80  L.  T.  N.  S.  615,  47  Week.  Rep.  565,  63 
J.  P.  406. 

"I  am  clearly  of  opinion  that,  if  the  con- 
tractor does  the  thing  which  he  is  employed  to 
do,  the  employer  is  responsible  for  that  thing 
as  if  he  did  it  himself.'*  Ellis  v.  Sheffield  Qas 
Consumers*  Co.  (1853)  2  El.  ft  Bl.  767,  770,  2 
C.  L.  Rep.  249,  23  L.  J.  Q.  B.  N.  S.  42,  18  Jar. 
146,  2  Week.  Rep.  19,  per  Lord  Campbell. 

One  of  the  grounds  on  which  a  person  may  be 
held  responsible  for  an  act  of  negligence  which 
he  did  not  himself  commit  is  that  he  **author« 
fzed"  (hat  act.  Hardaker  ▼.  Idle  Dlst.  Council 
11800]  1  Q.  B.  335.  65  L.  J.  Q.  B.  N.  S.  363, 
74  I^  T.  N.  S.  60,  44  Week.  Rep.  323.  60  J.  P. 
106.  per  Smith,  I..  .1. 

A  person  who  employs  a  contractor  to  do  a 
particular  act  Is  liable  for  the  injurious  acts 
of  (he  contractor  which  **flow  out  of  the  ful- 
niment  of  the  contract.**  Pitts  ▼.  Kingsbrldge 
Highway  Board  (1871)  10  Week.  Rep.  884, 
•J5  L.  T.  N.  S.  105. 

"The  distinction  appears  to  me  to  be  that, 
when  work  is  b«ing  done  under  a  contract.  If 
an  accident  happens,  and  an  Injury  is  caused  by 
negllgrnce  in  a  matter  entirely  collateral  to  the 
contract,  the  llablllry  turns  on  the  question 
whether  the  relation  of  master  and  servant 
exists.  But  when  the  thing  contracted  to  be 
done  causes  the  mischief,  and  the  injury  can 
only  be  said  to  arise  from  the  authority  of  the 
employer,  because  the  thing  contracted  to  be 
done  is  imperfectly  performed,  there  the  em- 
ployer must  be  taken  to  have  authorized  the 
act,  and  is  responsible  for  it.**  Hole  v.  Sitting- 
bourne  ft  S.  R.  Co.  (1861)  6  Hurlst.  ft  N.  488, 
497,  30  L.  J.  Exch.  N.  S.  81,  8  L.  T.  N.  S.  750, 
9  Week.  Rep.  274,  per  Wilde,  B. 

In  the  same  case  Pollock,  C.  B.,  remarked 
that,  "when  the  contractor  is  employed  to  do 
a  particular  act,  the  doing  of  which  produces 
mischief,'*  the  doctrine  by  which  the  employer 
is  exempted  from  liability  Is  not  applicable. 

In  his  well-known  opinion,  delivered  to  the 
House  of  Lords,  In  Mersey  Docks  ft  Harbour 
Board  v.  Glbbs  (1864)  L.  R.  1  H.  L.  98,  114,  11 
H.  L.  Cas.  686,  35  L.  J.  Exch.  N.  S.  226,  12  Jur. 
N.  S.  571,  14  L.  T.  N.  S.  677.  14  Week.  Rep. 
872.  Blackburn,  J.,  drew  attention  to  the  ne- 
cessity of  bearing  in  mind  the  "distinction  be- 
tween the  responsibility  of  a  person  who  causes 
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work,  and  not  from  the  lack  of  care  or  skill 
on  the  part  of  those  executing  it ;  ( 3 )  where 
there  is  a  personal  and  immediate  duty  on 
the  part  of  the  contractee  to  prevent  or  use 
due  care  to  prevent  the  act  or  condition  from 
which  the  injury  arose. 

The  case  at  bar  comes  within  all  three  of 
these  exceptions. 

16  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  201; 
Bower  v.  Peate,  L.  R.  1  Q.  B.  Div.  321; 
Hardaker  v.  Idle  District  [1896]  1  Q.  B. 
336,  66  L.  J.  Q.  B.  N.  S.  363,  74  L.  T.  N.  S. 
69,  44  Week.  Rep.  323,  60  J.  P.  196;  Qor- 
ham  V.  Oro88, 125  Mass.  232,28  Am.  Rep.  234 ; 
Woodman  y.  Metropolitan  R,  Co.  149  Mass. 
340,  4  L.  R.  A.  213,  14  Am.  St.  Rep.  427,  21 
N.  E.  482;  Bexamer  v.  Wehh,  101  N.  Y.  377, 
54  Am.  Rep.  703,  4  N.  E.  755 ;  Circleville  v. 
N ending,  41  Ohio  St.  468;  Covington  d  C. 


Bridge  Co,  v.  Steinhrock,  61  Ohio  St.  215^ 
76  Am.  St.  Rep.  375,  66  N.  E.  618;  Southern 
Ohio  R,  Co,  V.  Morey,  47  Ohio  St.  207,  7  L- 
R.  A.  701,  24  N.  E.  269. 

If  the  injury  results  from  acts  which  are 
called  for  or  rendered  necessary  by  the  con- 
tract, and  not  from  acts  which  are  merely 
collateral  to  it,  the  employer  is  liable. 

Chicago  v.  Robbins,  2  Black,  418,  17  L. 
ed.  298 ;  Rohhiria  v.  Chicago,  4  Wall.  678,  IS 
L.  ed.  432;  8t,  Paul  Water  Co.  v.  Ware,  16- 
Wall.  676,  21  L.  ed.  488. 

When  a  person  or  corporation,  in  prose- 
cuting any  work  for  his  or  its  private  bene- 
fit or  gain,  obstructs  a  highway,  such  pri- 
vate person  or  corporation  is  bound  to  see 
that  the  public  easement  is  not  impaired  or 
endangered. 

Chicago  v.  Rohbins,  2  Black,  418,  17  L.  ed. 


something  to  be  done  which  Is  wrongful,  .  .  . 
and  the  liability  for  the  negligence  of  those 
who  are  employed  In  the  work,"  and  observed 
that  "liability  for  doing  an  improper  act  de- 
pends upon  the  order  to  do  that  thing,"  and 
that,  in  the  cases  to  which  this  principle  Is  ap- 
plicable, "It  is  quite  immaterial  whether  the 
actual  actors  arc  servants  or  not." 

'*If  a  contractor  faithfully  performs  his  con- 
tract, and  a  third  person  is  injured  by  the  con- 
tractor in  the  course  of  its  due  performance  or 
by  its  result,  the  employer  is  liable,  for  he 
causes  the  precise  act  to  be  done  which  occa- 
sions the  Injury."  Seymour,  J.,  In  Lawrence 
V.  Shipman  (1873)  39  Conn.  586,  Quoted  with 
approval  in  Norwalk  Gaslight  Co.  v.  Norwalk 
(1893)  63  Conn.  495,  28  Atl.  32. 

"If  the  injury  was  the  natural  result  of  work 
contracted  to  be  done,  and  it  could  not  be  ac- 
complished without  causing  the  injury,  the  per- 
son contracting  for  doing  it  would  be  held 
responsible."  Eaton  v.  European  &  N.  A.  R. 
Co.  (1871)  59  Me.  520,  8  Am.  Rep.  430. 

"One  who  authorizes  a  work  which  Is  neces- 
sarily dangerous,  and  the  natural  consequence 
of  which  is  an  injury  to  the  person  or  property 
of  another,  is  Justly  to  be  regarded  as  the  author 
of  the  resulting  injury."  Jefferson  v.  Chapman 
(1889)  127  111.  438,  11  Am.  St.  Rep.  136,  20  N. 
E.  33. 

The  rule  exempting  employers  from  liability 
for  negligence  of  independent  contractors  does 
not  apply  "where  the  performance  of  such  con- 
tract in  the  ordinary  mode  of  doing  the  work 
necessarily  or  naturally  results  in  producing 
the  defect  or  nuisance  which  caused  the  Injury." 
Carlson  v.  Stocking  (1895)  91  Wis.  432,  65 
N.  W.  68. 

The  antithesis  between  injuries  arising  from 
the  manner  In  which  the  work  Is  done  and  those 
arising  from  the  fact  that  It  Is  done  Is  fre- 
quently traceable  In  the  language  of  Judges.  See, 
for  example,  Boswell  v.  Laird  (18.'57)  8  Cal.  409, 
68  Am.  Dec.  345  (Heath,  .7.,  arguendo)  ;  Omaha 
V.  Jensen  (1892)  35  Neb.  68,  37  Am.  St.  Rep. 
432,  52  N.  W.  833. 

In  a  case  where  it  is  sought  to  hold  a  lessor 
liable  "for  the  tortious  conduct  of  a  lessee,  if 
the  terms  of  the  lease  led  to  the  wrong  com- 
plained of,  the  authorities  show  that  in  that 
case  the  lessor  would  be  liable.  .  .  .  But  If 
the  subject  be  let  for  a  lawful  purpose,  and  the 
lease  does  not  expressly  or  by  implication  per- 
65  L.  R.  A. 


mlt  any  injurious  act  to  be  done,  the  lessor 
would  not  be  liable."  Duncan  v.  Magistrates  of 
Aberdeen  (1877;  Ct.  of  Sess.)  14  Scot.  L.  R. 
603,  per  Lord  Ormldale. 

One  of  the  cases  in  which  the  Georgia  Civil 
Code  of  1895,  S  3819,  declares  the  employer  to- 
be  liable,  is  when  the  work  Is  wrongful  in  it- 
self, or,  if  done  in  the  ordinary  manner,  would 
result  in  a  nuisance. 

The  fact  that  the  injury  did  not  arise  from 
the  thing  itself  which  the  contractor  agreed  to 
do  is  the  diagnostic  mark  of  those  "collateral" 
torts  to  which  the  term  "collateral,"  or  one  of 
its  equivalents,  is  applied.  See  subd.  VII.  a,  of 
the  note  to  Salllotte  v.  King  Bridge  Co.  ante, 
620,  on  General  rule  <w  to  absence  of  liability  of 
employer  for  torts  of  independent  contractor. 

In  any  case  where  the  evidence  renders  such 
an  instruction  appropriate,  a  Jury  is  cor- 
rectly charged  to  the  effect  that,  "If  the  neces- 
sary or  probable  effect  of  the  performance  of 
the  work  would  be  to  Injure  third  persons,  or 
create  a  nuisance,  then  the  defendant  is  not  re- 
lieved from  liability  because  the  work  was  done 
by  a  contractor  over  which  it  had  no  control 
In  the  mode  and  manner  of  doing  it."  Southern 
Ohio  R.  Co.  V.  Morey  (1890)  47  Ohio  St.  207. 
7  L.  R.  A.  701,  24  N.  E.  209. 

The  exception  to  the  independent  contractor 
rule,  involved  in  this  note.  Is  commonly  referred 
to  the  conception  that,  under  the  circumstances, 
the  employer  is  a  Joint  tort  feasor  with  the^ 
contractor. 

"It  is  not  necessary  that  the  relation  of  prin- 
cipal and  ageut.  In  the  sense  of  one  commanding 
and  the  other  obeying,  should  subsist,  in  order 
to  make  one  responsible  for  the  tortious  act  of 
another ;  It  Is  enough  if  it  be  shown  to  have 
been  by  his  procurement  and  with  his  assent. 
The  cases  where  the  liability  of  one  for  the 
wrongful  act  of  another  has  turned  upon  the 
relation  of  principal  and  agent  are  quite  con- 
sistent with  the  party's  liability  irrespective 
of  any  such  relation ;  as,  if  I  agree  with  a 
builder  to  build  me  a  house  according  to  a  cer- 
tain plan,  he  would  be  an  independent  con- 
tractor, and  I  should  not  be  liable  to  strangers 
for  any  wrongful  act  unnecessarily  done  by  him 
in  the  performance  of  his  work;  but  clearly  i 
would  be  Jointly  liable  with  him  for  a  trespass 
on  the  land,  if  It  turned  out  that  I  had  no  right 
to  build  upon  it."     Upton  v.  Townend   (1855 > 
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298;  Rohhins  v.  Chicago,  4  Wall.  657,  18  L. 
ed.  427;  Gorham  v.  Gross,  125  Mass.  232, 
28  Am.  Rep.  234. 

A  person  or  corporation  on  whom  positive 
duties  are  imposed  by  law  cannot  avoid  lia- 
bility for  injuries  resulting  from  failure  to 
perform  such  duties,  by  employing  a  con- 
tractor for  the  purpose. 

16  Am.  A  Ensr.  Enc.  Law,  2d  ed.  p.  197; 
Piokard  v.  Smith,  10  C.  B.  N.  S.  470,  4  L. 
T.  N.  S.  470;  Woodman  v.  Metropolitan  R. 
Co.  149  Mass.  340,  4  L.  R.  A.  213,  14  Am. 
St.  Rep.  427,  21  N.  E.  482;  Siorrs  v.  Utica, 
17  N.  Y.  104,  72  Am.  Dec.  437;  Southern 
Ohio  R.  Co.  V.  Morey,  47  Ohio  St.  207,  7  L. 
R.  A.  701,  24  N.  E.  269. 

Messrs.  Batohellor  ft  Mitohell  and 
Smitli  ft  Smith,  for  defendants: 

If  the  contractor  needed  any  consent  of 

17  C.  B.  30.  71,  25  L.  J.  C.  P.  N.  S.  44.  1  Jur. 
N.  S.  1089.  4  Week.  Hep.  56,  per  Wllles.  J. 

"There  can  be  no  such  thing  as  an  Innocent 
agency  in  the  commission  of  a  tort ;  and  doing 
an  Illegal  or  tortious  act  by  another  la  doing  it 
by  one's  self.*'  Alabama  Midland  R.  Co.  ▼. 
Coskry  (1890)  02  Ala.  254,  9  So.  202. 

"Where  the  act  contracted  to  be  done  Is  Itself 
a  wrong,  the  employer  Is  liable  to  the  Injured 
party,  as  thongh  he  himself  had  done  the  Injury. 
This  liability  does  not,  as  when  the  wrongful 
act  is  done  by  his  servact,  rest  upon  the  prin- 
ciple of  respondent  superior,  but  upon  the  fact 
that  the  employer  Is  liable  as  a  cotrespasser 
with  the  Independent  contractor."  Crisler  y. 
Ott  (1894)  72  Miss.  160,  16  «o.  416. 

"In  none  of  these  exceptional  cases  does  the 
question  of  negligence  arise.  There  the  action 
is  based  upon  the  wrongful  act  of  the  party, 
and  may  be  malntalued  against  the  author  or 
the  person  performing  or  continuing  It.*'  Berg 
y.  Parsons  (TS08)  150  N.  Y.  109.  41  L.  R.  A. 
391.  66  Am.  St.  Rep.  542.  .50  N.  E.  957. 

"Before  a  case  can  be  made  calling  for  an 
application  of  that  principle  [i.  c,  respondeat 
superior}  It  must  appear,  not  only  that  the  re- 
lation of  master  and  servant  existed,  but  that 
the  servant,  without  the  assent  of  the  master, 
has  done  some  act,  or  omitted  some  duty,  while 
executing  the  lawful  commands  of  the  master, 
to  the  injury  of  a  third  person.  .  .  .  But 
when  the  servant  has  done  only  that  which  the 
master  commanded  or  permitted,  the  latter  Is 
chargeable  as  a  Joint  participator  In  the  wrong, 
and  made  liable  for  his  own  unlawful  con- 
duct, in  the  same  manner  as  though  no  such  re- 
lation had  existed."  Carman  v.  SteubenvUle  & 
I.  R.  Co.  (1854)  4  Ohio  St.  399. 

The  following  of  the  statement  of  the  law 
by  Wills,  J.,  In  HolUday  v.  National  Teleph.  Co. 
[18991  1  Q.  B.  221,  08  Ti.  J.  Q.  B.  N.  S.  .302. 
was  not  Impugned  In  any  way  by  the  court  of 
appeal,  although  the  decision  Itself  was  re- 
versed In  [1899]  2  Q.  B.  392;  68  L.  J.  Q.  B.  N. 
S.  1016,  81  L.  T.  N.  S.  252,  47  Week.  Rep.  658. 
It  Is  quoted  at  length  for  the  reason  that  It  ex- 
plains very  clearly  the  rationale  of  the  doctrine 
which.  In  the  present  point  of  view,  determines 
the  extent  of  the  employer's  liability.  "If  a  per- 
son orders  a  thing  to  be  done  which,  when  done, 
or  as  done,  is  an  interference  with  the  safety 
or  rights  of  another  who,  at  the  time  he  Is  in- 
jured, is  in  the  exercise  of  his  lawful  rights,  It 
65  L.  R.  A. 


the  selectmen  to  dig  up  a  part  of  the  high- 
way, it  was  his  business  to  obtain  it,  and 
there  is  nothing  to  show  that  he  did  not.  ob- 
tain it. 

Ketoham  v.  Neicman,  141  N.  Y.  205,  24 
L.  R.  A.  102,  36  N.  E.  197. 

The  contract  did  not  call  upon  the  con- 
tractor to  do  any  unlawful  work,  or  to  do- 
work  in  an  unlawful  manner. 

There  is  nothing  in  the  case  to  show  that 
the  work  to  be  done  was  necessarily  danger- 
ous, or  that  the  injury  resulted  necessarily- 
from  the  nature  of  the  work. 

8a/nford  v.  Pawtucket  Street  R.  Co.  19  R, 
L  637,  33  L^R.  A.  504,  35  Atl.  67 ;  Negus  v. 
Becker,  143  N.  Y.  303,  25  L.  R.  A.  667,  42: 
Am.  St.  Rep.  724,  38  N.  E.  290. 

There  was  no  duty  resting  upon  the  de- 
fendants in  regard  to  laying  the  water  pipe. 


Is  no  answer  to  say  that  the  person  for  whom 
the  offending  thing  has  been  done  has  procured 
it  to  be  done  by  virtue  of  a  contract  with  some- 
one Independent  of  his  Interference  or  control, — 
'independent  contractor'  of  the  books.  A  man 
has  a  hole  dug  for  him.  Into  which  a  person 
lawfully  passing  near  or  over  the  spot  falls 
without  fault  of  his  own,  and  is  injured ;  a  man 
has  a  piece  of  pavement  laid  down  for  him  in 
a  public  highway,  and  leaves  part  of  it  project- 
ing so  that  a  passer-by,  though  exercising  due 
care,  trips  against  it,  and  is  injured  by  the 
fall ;  a  man  has  works  constructed  for  him,  not 
unlawful  in  themselves,  but  which,  when  done, 
by  reason  of  their  being  badly  or  carelessly 
done,  narrow  an  ancient  highway,  or  Infringe 
the  provisions  of  an  act  of  Parliament  which 
says  that  a  certain  space  must  be  left  between 
the  ground  and  the  under  side  of  a  bridge,  and, 
in  consequence,  an  accident  occurs  causing  In- 
Jury  to  another, — In  all  these  cases  the  person 
ordering  the  work  to  be  done  is  liable.  He  has 
Interfered  with  the  status  quo,  having  no  right, 
as  against  his  neighlior,  to  do  so :  and  his  neigh- 
bor has  suffered  injury  In  consequence.  So  If 
a  man  puts  up  a  sign  projecting  over  a  highway, 
and  it  falls  by  reason  of  imperfect  construction, 
and  someone  Is  Injured.  The  person  to  whom 
the  thing  which  does  the  mischief  belongs,  or 
who  has  caused  it  to  be  put,  or  who  has  main- 
tained It,  where  It  does  the  mischief.  Is  liable, 
no  matter  whom  he  has  employed  to  do  it.  The 
principle  which  underlies  all  these  illustrations 
is  that  the  person  for  whom  the  work  has  been 
done  has  failed  to  see  to  the  doing  of  something 
which  it  was  his  duty  to  do,  either  by  himself 
or  by  someone  for  him.  The  man  who  disturbs, 
or  who  falls  to  create,  a  state  of  things  which 
other  people  have  a  legal  right  to  expect  at  hl» 
hands.  Is  liable  for  such  disturbance  or  failure. 
The  man  who  maintains  an  Insecure  weight 
hanging  over  the  heads  of  passers-by  falls  In 
taking  caro  that  It  shall  not  expose  them  to- 
danger.  The  man  who  contracts  a  right  of  way, 
vertically  or  laterally,  which  the  public  have 
A  right  to  enjoy  In  all  Its  own  height  or  width, 
and  the  man  who  digs  a  hole  In  a  place  where 
others  have  a  right  to  expect  no  hole,  disturb 
a  state  of  things  to  which  they  have  a  legal 
right,  and  do  it  at  their  peril  If  an  accident  hap- 
pens by  reason  of  what  has  been  done.  In  the 
same  way.  If  the  hole  deprives  a  neighboring 
house  of  support  to  which  It  Is  entitled,  the 
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unless  the  work  was  a  nuisance  per  se,  and 
unlawful;  which  is  not  found  in  the  case, 
and'  which  the  court  cannot  assume  as  mat- 
ter of  law. 

Booth  V.  Rome,  W,  d  0.  Terminal  R,  Co, 
140  N.  Y.  267,  24  L.  R.  A.  109,  37 
Am.  St.  Rep.  552,  35  N.  E.  592. 

It  must  affirmatively  appear  that  the 
work  contracted  for  was  unlawful,  or  that 
it  was  necessarily  dangerous,  of  which  the 
defendants  had  actual  or  presumed  notice, 
or  that  it  was  a  nuisance  per  se,  and  the  de- 
fendants knew  it. 

Carter  v.  Berlin  MilU  Co,  58  N.  H.  52,  42 
Am.  Rep.  572;  Smith  v.  Simmons,  103  Pa. 
32,  49  Am.  Rep.  113;  Bailey  v.  Troy  d  B. 
R,  Co.  57  Vt.  252,  52  Am.  Rep.  129;  Blake 
V.  Ferris,  6  N.  Y.  48,  55  Am.  Dec.  304;  Berg 
V.  Parsons,  156  N.  Y.  109,  41  L.  R.  A.  391, 
66  Am.  St.  Rep.  542,  50  N.  E.  957. 


Walker,  J.,  delivered  the  opinion  of  the 
court: 

It  is  not  necessary  to  decide  whether  Mc- 
Fadden  was  an  independent  contractor  in 
the  work  of  putting  in  the  water  pipe,  or 
merely  an  agent  of  the  defendants;  for  in 
either  case  the  evidence  was  legally  compe- 
tent to  support  a  verdict  in  favor  of  the 
plaintiff.  From  the  written  contract  it  ap- 
pears that  the  defendants  employed  McFad- 
den  to  build  two  houses  upon  their  prem- 
ises. One  of  the  specifications  of  the  con- 
tract was  ''to  put  in  the  water  pipe  from 
the  main  road,  6  feet  under  ground."  The 
evident  purpose  of  this  provision  was  to  se- 
cure a  connection  with  the  water  main, 
which  would  require  the  digging  of  a  ditch 
into  the  public  highway.  That  the  parties 
had  in  mind  the  excavation  of  a  ditch  in  the 
highway  is  not  open  to  doubt  upon  a  rea- 


disturbance  of  the  status  quo  Is  at  risk  of  him 
who  brings  it  about.  But  there  is  a  broad  and 
well-established  distinction  between  such  cases 
and  those  in  which  an  accident  has  happened, 
not  because  the  thing  which  has  been  ordered 
has  been  done  badly,  and  In  its  bad  state  inter- 
feres with  the  rights  of  others,  but  because  some 
process  which  may  be  natural  or  necessary  in 
the  course  of  effecting  the  result  to  be  produced, 
forming,  as  it  were,  a  mere  incident  In  the  train 
of  operations,  and  leaving  no  trace  upon  the 
completed  work,  has  been  carelessly  done  by 
the  contractor's  servant.  This  Is  what  I.ind 
ley,  L.  .J.,  has  termed  (adopting  language  previ 
ously  used)  'casual  or  collateral  negligence.' 
and.  as  he  has  pointed  out.  the  dlfflculty  lies 
rather  in  the  application  than  In  the  enuncia- 
tion of  the  principle."  Holliday  v.  National 
Teleph.  Co.  1181)91  1  Q.  B.  221.  228.  68  L.  J. 
<J.  B.  N.  8.  302  (Wills.  .!.). 

That  the  liability  of  the  employer  under  such 
•circumstancts  **restB  upon  the  Idea  that  be  Is 
a  trespasser,  by  reason  of  his  directing  and 
participating  In  the  work  done,  and  not  on  the 
principle  of  respontteat  »upeiHor,"  was  also  laid 
4own  in  Kellogg  v.  Tayne  (18H6>  21  Iowa.  575. 
Atlanta  &  F.  R.  Co.  v.  Klmberly  (ISni)  87  Ga. 
161,  27  Am.  St.  Uep.  2.11.  1.3  R.  R.  277. 

In  a  logical  point  of  view  the  above  explana- 
tion seems  to  be  decidedly  preferable  to  thai 
which  Is  based  upon  the  notion  that.  In  casen 
of  this  type,  *Mt  cannot  properly  be  said  that 
the  company  reserves  no  control  over  the  work, 
and  the  relation  of  master  and  servant  doeft 
not  exist :"  that  the  contract  controls  and  di- 
rects the  action  which  causes  the  injury;  and 
that  **the  contractor.  In  following  the  contract, 
becomes  the  agent  or  servant'*  of  the  employer. 
McDonnell  v.  Rifle  Boom  Co.  (1888)  71  Mich. 
61,  38  N.  W.  681. 

A  plain  tier  who  seeks  to  hold  the  employer 
liable  on  the  ground  that  the  injury  resulted 
from  the  act  which  the  contractor  agreed  to  do 
has  the  burden  of  proving  that  that  act  was 
Inherently  wrongful,  and  that  It  was  authorized 
ty  the  employer. 

Where  it  is  fairly  inferable  that  the  work 
"could  have  been  done  in  a  lawful  manner, 
.  .  .  it  is  to  be  presumed  that  the  contractor 
was  employed  to  do  the  work  in  a  lawful,  and 
not  In  a  negligent  or  unlawful,  manner.'*  Har- 
rison V.  KIser  (1887)  79  Oa.  588.  4  S.  E.  320. 
f\o  L.  R.  A. 


III.  lAabiHty  where  stipulated  work  is  iUegal. 

Where  the  necessary  authority  to  undertake 
the  specified  work  has  not  been  obtained,  or 
where  it  cannot  be  performed  without  violating 
an  express  legislative  enactment,  the  mere  fact 
that  it  is  Intrusted  to  an  independent  contractor 
will  not  relieve  the  person  for  whose  benefit  it 
Is  done  from  liability  for  such  injuries  as  its 
execution  may  produce. 

**If  the  thing  complained  of — that  is.  the 
work  which  the  defendants  procured  to  be  done 
— could  not  1)6  done  otherwise  than  In  an  nnlaw- 
Tul  manner,  no  doubt  they  would  be  responblble 
for  the  (ronsequencfs.**  Peachey  v.  Rowland 
a8r)3)  13  C.  B.  182.  22  U  J.  C.  P.  N.  S.  81, 
17  Jur.  7rt4,  per  Maule.  .f. 

In  KlIiK  V.  Sheffleld  Oas  Consumers*  Co. 
(1853)  2  m.  &  Bl.  707,  2  Ch.  Rep.  240.  23  L.  J. 
Q.  B.  N.  S.  42.  18  Jur.  140.  2  Week.  Rep.  1ft, 
the  pininticr,  while  passing  along  a  street,  fell 
over  a  heap  of  stone?  which  had  been  left  on  the 
footway  by  the  servants  of  a  firm  which  had 
contracted  to  open  trenches  In  order  that  the 
defendant  might  lay  gas  pipes.  The  trenches 
had  been  opened  without  any  authority,  and 
constituted  a  public  nuisance.  It  was  object- 
ed, for  the  defendants,  that  the  cause  of  the 
accident  was  the  negligence  of  the  servants  of 
the  contractors,  for  which  the  defendants  were 
not  responsible.  It  was  answered  that  the  con- 
tract was  to  do  an  Illegal  act,  vis..,  to  commit  a 
nuisance:  and.  that  being  so.  that  the  defend- 
ants were  responsible.  Discussing  the  conten- 
tion of  defendants*  counsel.  Lord  Campbell 
said :  "Mr.  Jones  argues  for  a  proposition  abso- 
lutely untenable,  namely,  that  In  no  case  can  a 
man  be  responsible  for  the  act  of  a  person  with 
whom  he  has  made  a  contract.  I  am  clearly  of 
opinion  that,  if  the  contractor  does  the  thing 
which  he  is  employed  to  do,  the  employer  Is  re- 
sponsible for  that  thing  as  if  he  did  it  himself. 
I  perfectly  approve  of  the  cases  which  have  been 
cited.  In  those  cases  the  contractor  was  em- 
ployed to  do  a  thing  perfectly  lawful.  The  re- 
lation of  master  and  servant  did  not  sabslst 
between  the  employer  and  those  actually  doing 
the  work ;  and  therefore  the  employer  was  not 
liable  for  their  negligence.  He  was  not  answer- 
able for  anything  beyond  what  he  employed  the 
contractor  to  do,  and,  that  being  lawfnl.  he  was 
not  liable  at  all.     But  in  the  present  case  the 
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flonable  construction  of  the  contract.  It  was 
a  necessary  and  anticipated  part  of  the  work 
which  the  defendants  employed  McFadden  to 
do.  Such  an  excavation  in  a  street  is  a 
nuisance,  because  it  renders  public  travel 
•dangerous,  and  makes  extra  precautions  nec- 
•essary  for  the  protection  of  travelers.  Hence 
it  became  the  duty  of  the  defendants,  who 
authorized  and  caused  the  ditch  to  be  dug, 
to  protect  the  public  from  the  danger  occa- 
sioned thereby.  They  knew  the  work  could 
not  be  done,  in  its  reasonable  and  proper 
prosecution,  without  increasing  the  danger 
of  public  travel  in  the  highway  at  that 
point.  The  danger  arose  directly  from  the 
vork  which  they  required  to  be  done,  and 
not  from  the  negligent  manner  of  its  per- 
formance. In  such  a  case  one  cannot  avoid 
responsibility  for  the  consequences  naturally 
to  be  apprehended  in  the  course  of  the  per- 

defendants  bad  no  right  to  break  up  the  streets 
at  all ;  they  employed  Watson  Brothers  to  break 
up  the  streets,  and  In  so  doing  to  heap  up  earth 
and  stones  so  as  to  he  a  public  nuisance ;  and  It 
was  In  consequence  of  this  being  done  by  their 
orders  that  the  plaintiff  sustained  damage.  It 
would  be  monstrous  if  the  party  causing  an- 
other to  do  a  thing  were  exempted  from  liabil- 
ity for  that  act,  merely  because  there  was  a 
contract  between  him  and  the  person  immedi- 
ately causing  the  act  to  be  done."  The  re- 
cnarks  of  Wlghtman,  J.,  were  to  the  same  ef- 
fect :  **Tt  seems  to  me.  as  It  did  at  the  trial,  that 
ihe  fact  of  the  defendant«  havine  emplnyecl  th. 
-conrractora  to  do  a  thing  Illegal  In  Itself  made  a 
distinction  between  this  and  the  cases  which 
have  been  cited.  But  for  the  direction  to  break 
«p  the  streets,  the  accident  conid  not  have  hap 
ipeued  :  and.  thongh  It  may  be  that.  If  the  work 
•men  employed  had  l»een  careful  In  the  way  In 
which  they  heaped  up  the  earth  and  stonea. 
the  plaintiff  would  have  avoided  them,  still  1 
think  the  nuisance  which  the  defendants  em 
ployed  the  contractors  to  commit  was  the  pri 
mary  cause  of  the  accident."  Brie.  .1.,  sue 
dnctly  stilted  his  conclusion  as  follows:  **l 
agree  that  there  should  be  no  rule,  on  this  spe- 
clflc  ground  that,  as  1  understand  the  facts, 
the  cause  of  the  accident  was  the  very  thin? 
•done  In  pursuance  of  the  specific  directions  of 
the  defendants  contained  In  their  contract:  and 
that  in  my  opinion  makes  the  distinction  lie 
tween  the  present  case  and  those  cited.  In  which 
the  cause  of  the  accident  was  the  negligence  of 
those  doing  the  thing,  not  the  thing  itself."  By 
the  other  judges  the  decision  was  put  upon  a 
different  ground. 

An  employer  Is  responsible  for  damages  re- 
aultlng  from  work  done  In  the  course  of  the 
performance  of  a  contract  which  authorized  the 
contractors  to  make  use  of  materials  which 
^ould  not  be  taken  without  infringing  a  stat- 
«ite.  Pitts  V.  Klngsbrldge  Highway  Board 
(1871)  19  Week.  Rep.  884,  26  L.  T.  N.  S.  195. 

A  landowner  who  enters  into  a  contract  for 
the  erection  of  a  building  on  a  plan  which  is 
prohibited  by  a  valid  by-law  of  a  city  Is  11a- 
"ble  to  an  adjoining  proprietor  for  any  damage 
which  may  be  caused  by  the  erection  of  the 
building.  Walker  v.  McMillan  (1882)  6  Can. 
8.  C  241,  Affirming  (1881)  21  N.  B.  31. 
^5  L.  R.  A. 


formance  of  the  work  by  employing  another 
to  do  the  work  as  an  independent  contractor. 
Upon  the  modem  authorities,  the  question 
of  liability,  under  such  circumstances,  does 
not  depend  upon  an  inquiry  whether  the  par- 
ties sustain  the  relation  of  master  and  serv- 
ant, or  whether  the  contract  between  them 
makes  the  employee  an  independent  contract- 
or. The  employer  cannot  absolve  himself 
from  the  duty  which,  under  the  law,  he  owes 
to  another  with  reference  to  the  performance 
of  work  which  is  dangerous  in  itself, — ^as  the 
digging  of  a  ditch  in  the  highway. 

In  Carter  v.  Berlin  Mills  Co,  58  N.  H.  62, 
42  Am.  Rep.  572,  the  defendant  was  held  not 
to  be  responsible  for  flowing  the  plaintiff's 
land,  not  merely  because  it  had  employed  an 
independent  contractor  to  float  the  logs 
down  the  river,  but  also  because  the  injury 
was  not  the  direct  result  of  the  work  it  em- 

A  person  who,  without  special  authority, 
makes  or  continues  a  covered  excavation  In  a 
public  street  or  highway,  for  a  private  purpose, 
is,  in  the  absence  of  negligence  In  the  party  In- 
Jured*  responsible  for  all  injuries  resulting  from 
the  way  being  thereby  rendered  less  safe,  irre- 
spective of  any  degree  of  care  and  skill  in  the 
party  who  makes  or  continues  the  excavation. 
Congreve  v.  Smith  (1858)  18  N.  Y.  79  (plain- 
tiff fell  through  a  flagstone  over  an  area  which 
the  defendant  had  excavated  without  obtaining 
a  license).  The  court  said :  "It  Is  no  answer 
to  the  present  action  that  the  covering  of  the 
:irea  was  done  under  the  contractors,  who  had 
'contracted  to  do  the  work  properly,  and  that 
tlie  defendants  are  not  responsible  for  the  neg- 
ligence of  the  contractor's  servants.  The  act 
was  that  of  the  defendants;  they  procured  It  to 
be  done,  and  do  not  appear  to  have  objected 
to  It.  Besides,  the  action  may  well  stand  on 
the  basis  of  continuing  the  area  and  the  stone 
covering  it,  they  making  the  easement  unsafe, 
compared  with  what  It  otherwise  would  h^ve 
been.  That  Is  a  suffldent  ground  of  lla1)llity. 
The  defendants  were  bound,  at  their  peril,  to 
make  and  at  all  times  keep  the  street  as  safe  aa 
it  would  have  been  If  the  area  had  not  been 
constructed." 

In  a  later  case  Selden,  J.,  in  discussing  the 
doctrine  thus  enunciated,  remarked  that  it  could 
not  be  material  whether  the  excavation  was  a 
covered  or  an  open  one,  provided  it  was  unau- 
thorised, and  proceeded  thus:  **The  fact  chief- 
ly relied  upon  In  the  defendant's  behalf,  that 
the  injury  resulted  Immediately  from  the  negli- 
gence of  a  contractor,  who  was  doing  the  work 
upon  his  own  responsibility,  and  was  bound  by 
his  contract  with  the  defendant  to  guard,  by 
proper  precautious,  against  accidents,  does  not 
constitute  a  defense  to  the  action.  The  exca- 
vation was  made  on  the  defendant's  account 
and  at  his  request,  in  a  public  street,  for  a  pri- 
vate purpose  of  the  defendant,  in  which  the 
public  had  no  interest,  and,  so  far  as  the  case 
discloses,  without  the  consent  of  the  corporate 
authorities.  The  act  of  making  the  excavation 
was  wrongful,  without  reference  to  the  manner 
In  which  it  was  made  or  secured.  The  defend- 
ant was,  therefore,  liable  for  the  Injury  which 
the  excavation  produced  to  third  persons,  with- 
out fault  on  their  part,  whether  the  workmen 
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ployed  the  Thurstons  to  do.  The  court  say? 
(p.  59,  58  N.  H.  p.  579,  42  Am.  Rep.)  :  "Xiie 
plaintiff's  injury  was  not  the  natural  result 
of  the  work  contracted  to  be  done.  A  rea- 
sonable use  of  the  dams  for  proper  purposes, 
and  a  reasonable  use  of  the  stream  for  the 
transportation  of  logs,  were  lawful,  and  the 
authority  conferred  by  the  defendants  was  to 
execute  the  contract  by  a  proper  and  reason- 
able use  of  all  its  means  and  appliances." 
If  it  had  appeared  in  that  case  that  the 
work  which  the  contractors  agreed  to  do 
would  necessarily  produce  the  damage  the 
plaintiff  suffered,  it  is  believed  the  opposite 
result  would  have  been  reached,  as  was  the 
case  in  McDonell  v.  Rifle  Boom  Co,  71  Mich. 
61,  38  N.  W.  681.  It  was  held  in  that  case 
that  where   a  boom   company,   having  full 


control  and  management  of  a  stream  and  the 
dams  thereon,  contracts  for  driving  logs 
therein,  the  reasonable  performance  of  which 
contract  obliges  the  contractor  to  so  run 
and  manage  the  logs  and  water  as  to  damage 
riparian  owners,  such  damage  is  legally  at- 
tributable  to  the  company,  and  may  be  re- 
covered of  it.  This  doctrine  is  recognized 
in  Knoiclton  v.  Hoit,  67  N.  H.  155,  30  AtK 
346,  and  in  Manchester  v.  Warren,  67  N.  H. 
482,  32  Atl.  763.  See  also  Pittsfield  Cot- 
tonwear  Mfg,  Co.  v.  Pitts  field  Shoe  Co.  71 
N.  H.  522,  60  L.  R.  A.  116,  63  Atl.  807.  In 
Bower  v.  Peate,  L.  R.  1  Q.  B.  Div.  321,  326, 
Lord  Cockbum  says:  *There  is  an  obviou» 
difference  between  committing  work  to  a 
contractor  to  be  executed,  from  whidi,  if 
properly    done,    no   injurious    consequences 


were  ^tlty  of  negligence  or  not.  .  .  .  The 
basis  of  the  defendant's  liability  is  his  own 
wrongful  act  in  procuring  the  excavation  to  be 
made  without  authority,  and  not  the  negligence 
of  the  contractor  or  his  workmen  In  perform- 
ing or  guarding  the  work."  Creed  v.  Hartmann 
(1864)  20  N.  Y.  591,  86  Am.  Dec.  341  (plaintiff 
fell  through  planks  stretched  across  a  trench 
dug  for  a  sewer). 

If  the  plans  supplied  by  the  defendant  for  a 
building  to  be  erected  hy  him  did,  as  a  matter 
of  fact,  violate  the  provisions  of  a  specific  stat- 
ute applicable  to  the  class  of  work  In  question, 
he  cannot  exculpate  himself  by  showing  that  they 
were  approved  by  the  officials  of  the  civic  de- 
partment which  exercises  a  supervision  over 
such  work.  Such  a  department  cannot  author- 
ize the  execution  of  work  on  an  Illegal  plan, 
nor  absolve  the  defendant  from  his  statutory 
duty.  Pitcher  v.  Lennon  (1896)  12  App.  Dlv. 
356,  42  N.  Y.  Supp.  150,  where  the  provisions 
of  the  New  York  building  law  were  not  com. 
plied  with. 

One  is  liable  for  an  injury  caused  by  the  slip- 
ping of  a  stone  which  was  so  placed  on  the 
sidewalk  of  a  city  street.  In  front  of  his  prem- 
ises. In  violation  of  an  ordinance,  as  to  consti- 
tute a  nuisance,  although  It  was  placed  there  by 
an  Independent  contractor  only  two  or  three 
days  before.  Skelton  v.  Larkln  (1894)  82  Hun. 
388.  31  N.  Y.  Rupp.  234.  Affirmed  In  (1895)  146 
N.  Y.  865.  41  N.  B.  90. 

In  Clark  v.  Fry  (1858)  8  Ohio  St.  358,  72 
Am.  Dec.  590,  the  court,  while  recognizing  the 
principle  cxempllded  In  the  cases  above  cited, 
reversed  the  Judgment  for  the  plaintiff  for  the 
reason  that  the  trial  Judge  had  Instructed  the 
Jury  on  the  theory  that  an  excavation  made  by 
a  contractor  In  front  of  the  defendant's  prem- 
ises was  necessarily  unlawful,  because  it  was 
not  done  under  a  license. 

For  other  cases  In  which  the  principle  stated 
In  the  text  has  been  recognized,  see  Rhea  v. 
River  Bridge  &  K.  Drainage  Board  (1880)  Ir. 
L.  R.  6  C.  L.  179  (opinion  of  Brlen,  J.)  ;  Ware 
V.  St.  Paul  Water  Co.  (1870)  2  Abb.  (U.  S.) 
261.  Fed.  Cas.  No.  17.172;  Colgrove  v.  Smith 
(18941  102  Cal.  220,  27  L.  R.  A.  590,  36  Pac. 
411;  Wabash,  St.  L.  &  P.  R.  Co.  v.  Farver 
(1887)  111  Ind.  195.  CO  Am.  Rep.  696,  12  N.  E. 
296:  Uppington  v.  New  York  (1901)  165  N. 
Y.  222.  5a  L.  R.  A.  550,  59  N.  E.  91;  Berg  v. 
Pai-sons  (1898)  156  N.  Y.  109,  41  L.  R.  A.  391, 
66  Am.  St.  Rep.  542.  60  N.  K.  957. 
65  L.  R.  A. 


It  will  be  observed  that,  by  changing  the  log- 
ical standpoint,  the  cases  which  have  been 
made  to  turn  upon  this  principle  may,  without 
difficulty,  be  brought  within  the  purview  of  an- 
other principle,  viz.,  that  a  person  who  Is  sub- 
ject to  a  statutory  duty  must,  at  his  peril,  see 
that  it  Is  fulfllled  whether  the  work  to  wh1cl> 
It  is  incident  is  or  Is  not  let  out  to  an  independ- 
ent contractor.  (See  subd.  III.  of  note  to  An- 
derson V.  Fleming,  66  L.  R.  A.  .  on  Liahil- 

ity  of  employer  for  acts  of  independent  con- 
tractor resulting  from  nonpeiiormance  of  ab- 
solute duties.) 

IV.  Liability  where  performance  of  work   irW 
involve  commission  of  trespass. 

*'Where  a  trespass  has  been  committed  upon 
the  rights  or  property  of  another  by  the  advice 
or  direction  of  a  defendant,  it  is  wholly  unim- 
portant what  contractual  or  other  relation  ex- 
isted between  the  Immediate  agent  of  the  wronir 
and  the  person  sought  to  be  charged.  The  lat- 
ter  cannot  shelter  himself  under  the  plea  that 
the  immediate  wrongdoer  did  the  act  in  execu- 
tion of  a  'contract,  or  that  he  came  within  the 
definition  of  an  independent  contractor  as  to 
the  performance  of  the  work  In  the  execution 
of  which  the  tortious  act  was  committed.  If 
he  advised  or  directed  the  act  his  liability  Is  es- 
tablished." Ketcham  v.  Newman  (1894)  141 
N.  Y.  205,  24  L.  R.  A.  102,  36  N.  B.  197. 

A  railway  company  is  liable  for  the  trespass 
of  a  contractor  in  building  a  portion  of  the  road 
upon  land  not  owned  by  it.  If  it  appears  that 
the  work  was  done  under  Its  direction,  or  the 
contractor's  action  was  ratified  by  it  Eaton  v. 
European  &  N.  A.  R.  Co.  (1871)  50  Me.  520.  » 
Am.  Rep.  430. 

A  railroad  company,  by  whose  direction  a  con- 
tractor for  the  construction  of  Its  road  enters 
and  builds  the  road  upon  the  land  which  it  ha* 
acquired,  without  having  condemned  an  exist- 
ing leasehold  Interest,  or  acquired  that  interest 
In  any  other  manner,  is  liable,  as  a  Joint  tort 
feasor  with  the  contractor  and  his  servants,  for 
damages  done  by  them,  in  the  prosecution  of 
the  work,  to  the  crops  of  the  lessee.  Ullman  t. 
Hannibal  &  St.  J.  R.  Co.  (1877)  67  Mo.  118. 
The  court  said  :  ''The  right  of  way  acquired  by 
the  defendant  was  subject  to  the  leasehold  inter- 
est of  the  plaintiff.  It  Is  clear  that  the  de- 
fendant had  no  right  to  enter  upon  the  land 
In  question  without  the  plaintiff's  consent;  and» 
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<!an  arise,  and  handing  over  to  him  work  to 
be  done  from  which  mischievous  conse- 
<iuenees  will  arise  unless  preventive  meas- 
ures are  adopted.  While  it  may  be  just  to 
hold  the  party  authorizing  the  work  in  the 
former  case  exempt  from  liability  for  injury 
resulting  from  negligence  which  he  had  no 
reason  to  anticipate,  there  is,  on  the  other 
hand,  good  ground  for  holding  him  liable 
for  injury  caused  by  an  act  certain  to  be  at- 
tended with  injurious  consequences,  if  such 
consequences  are  not  in  fact  prevented,  no 
matter  through  whose  default  the  omission 
to  take  the  necessaiy  measures  for  such  pre- 
vention may  arise."  To  the  same  effect  are 
Hardaker  v.  Idle  District  [1896]  1  Q.  B. 
335,  66  L.  J.  Q.  B.  N.  S.  363,  74  L.  T.  N.  S. 
^69,  44  Week.  Rep.  323,  60  J.  P.  196;  Penny 

having  no  such  right  itself,  it  could  confer  none 
upon  the  contractor  and  his  workmen.  Tbe 
contractor  and  his  workmen  were,  therefore, 
trespassers,  and  having  gone  tbere  at  tbe  in- 
stance and  by  tbe  direction  of  the  defendant, 
for  the  purpose  of  constructing  its  road,  the 
•defendant  was  also  a  trespasser  with  them, 
and  SB  such  was  jointly  liable  for  all  damages 
•directly  resulting  from  the  work  done  by  them 
In  the  execution  of  the  contract."  Clark  v. 
Hannibal  &  St.  J.  R.  Co.  (1865)  36  Mo.  202,  was 
•distinguished  on  the  ground  that  the  defendant 
had  there  acquired  a  complete  and  perfect  right 
to  enter  upon  tbe  land  of  the  plaintlCF  and  con- 
struct its  road,  and  the  trespasses  complained 
•of  were  committed  by  the  servants  of  the  con- 
tractors who  had  engaged  to  do  the  work. 

In  a  case  where  the  injury  complained  of  was 
that  the  construction  of  a  railway  was  com- 
menced before  the  legal  condemnation  of  the 
land,  the  defendant  company's  answer  was, 
that  the  acts  complained  of  were  done  by  sub- 
•contractors  for  the  construction  of  Its  road,  and 
that,  in  order  to  construct  the  same,  it  was  nec- 
essary to  enter  upon  plaintiff's  land.  The  court 
«ald  that  this  was  In  effect  an  admission  that 
the  work  constituting  the  acts  complained  of 
was  done  under  n  contract  entered  Into  by  de- 
fendant, or,  in  other  words,  that  the  defendant 
had  contracted  for  Its  performance,  and  thereby 
directed  It  to  be  done,  and  that,  under  such  clr- 
-cumstances  the  defendant's  liability  was  the 
ordinary  liability  of  one  who  commands  or  di- 
rects the  commission  of  a  trespass.  Leber  v. 
Minneapolis  &  N.  W.  R.  Co.  (1882)  29  Minn. 
230,  13  N.  W.  31. 

If  the  facts  presented  are  such  as  to  render 
the  distinction  material  a  requested  charge  to 
the  effect  that  a  railway  company  is  not  liable  for 
trespasses  committed  by  a  contractor  for  the 
construction  of  the  road  is  properly  qualified  by 
the  proviso  that,  if  the  construction  was  at- 
tempted under  such  circumstances  as  to  make 
an  entry  on  the  premises  for  that  purpose  a 
trespass,  the  defendant  was  liable  notwithstand- 
ing the  contract.  Houston  &  G.  N.  R.  Co.  v. 
Meador  (1S78)  50  Tex.  77  (fences  were  torn 
-down  by  the  contractor,  and  the  crops  in  a 
Held  were  damaged). 

The  council  of  a  city,  being  empowered  to 
-abate  nuisances,  and  also  to  straighten,  widen, 
.-and  otherwise  Improve  the  bed  or  channel  of 
•either  branch  of  a  river  within  the  city  limits, 
passed  an  ordinance  declaring  one  branch  of 
435  L.  R.  A. 


v.  Wimbledon  Urban  [1898]  2  Q.  B.  212, 
217,  67  L.  J.  Q.  B.  N.  S.  764,  78  L.  T.  N.  S. 
748,  62  J.  P.  582;  Uolliday  v.  National 
Telepk,  Co.  [1899]  2  Q.  B.  392,  68  L.  J.  Q. 
B.  N.  S.  1016,  81  L.  T.  N.  S.  252,  47  Week. 
Rep.  658;  Oray  v.  Pullen,  5  Best  &  S.  fllJ- 
34  L.  J.  Q.  B.  N.  S.  265,  11  L.  T.  X.  S.  569, 
13  Week.  Rep.  257. 

The  American  courts  generally  take  the 
same  view  of  the  law.  In  Robbins  v.  Chi- 
cago, 4  Wall.  657,  678,  18  L.  ed.  427,  432,  it 
is  said  that  an  employer  is  liable  "where  the 
work  to  be  done  necessarily  constituted  an 
obstruction  or  defect  in  the  street  or  high- 
way, which  rendered  it  dangerous  as  a  way 
for  travel  and  transportation  unless  proper- 
ly guarded  or  shut  out  from  public  use ;  that 
in  such  cases  the  principal   for  whom  the 


said  river,  within  said  limits,  a  public  nuisance, 
and  providing  for  its  abatement  by  the  excava- 
tion of  a  new  channel  across  plaintiff's  prem- 
ises. Afterwards,  pursuant  to  a  contract  let  by 
the  board  of  public  works  of  said  city.  In  its 
name,  for  tbe  excavation  of  said  new  channel, 
acts  were  done  by  the  contractor  constituting 
a  trespass  on  plaintiff's  premises.  It  was  held 
that  the  city  was  liable,  the  action  of  the  coun- 
cil being  within  the  scope  of  its  general  powers, 
and  taken  in  the  belief  that  it  was  exercising  a 
lawful  power  for  the  public  good.  Hamilton  v. 
Fond  du  Lac  (1876)  40  Wis.  47. 

When  a  city,  acting  within  Its  general  pow- 
ers to  improve  streets,  makes  a  contract  for  the 
grading  of  a  street,  by  the  terms  of  which  the 
contractors,  in  consideration  of  doing  such 
grading,  are  to  receive  and  appropriate  to  their 
own  use  all  the  stone  in  the  street ;  and,  under 
and  in  accordance  therewith,  the  contractors 
proceed  to  remove  the  stone, — they  are  the 
agents  of  the  city  In  the  premises,  and  the  city 
is  responsible  for  their  acts.  Rich  v.  Minneapo- 
lis (1887)  37  Minn.  423,  5  Am.  St.  Rep.  861,  35 
N.  W.  2. 

The  state  is  liable  for  all  trespasses  com- 
mitted by  a  contractor  with  the  knowledge  and 
acquiescence  of  its  agents,  in  executing  a  con- 
tract to  excavate  rock  from  the  bed  of  a  stream 
in  which  it  has  no  right  except  to  use  the 
water.  Its  responsibility  Is  then  referable  to 
the  fact  that  its  original  entry  upon  the  land, 
and  its  direction  to  do  the  work,  were  wrongful 
per  86.  But  its  liability  for  the  act  of  the  con- 
tractor in  piling  waste  material  upon  riparian 
land,  where  it  has  Ihe  right  to  remove  the  rock 
from  the  stream,  depends  upon  the  fact  whether 
or  not  such  act  was  authorized,  sanctioned,  or 
directed  by  It.  Coleman  v.  State  (1892)  134  N. 
Y.  564.  31  N.  E.  902. 

That  a  person  who  employs  an  Independent 
contractor  to  build  a  house  on  land  on  which 
the  employer  has  no  right  to  build  It  is  Jointly 
liable  with  the  contractor  for  trespass,  was  a 
doctrine  treated  by  Willes,  J.,  as  being  beyond 
dispute.  Upton  v.  Townend  (1855)  17  C.  B.  30. 
25  L.  J.  C.  P.  N.  S.  44,  1  Jur.  N.  S.  1089,  4 
Week.  Rep.  56  (for  the  entire  passage,  see  II., 
supra.) 

Where  the  alleged  ground  of  an  action  of  tres- 
pass to  real  estate  was  the  extension  of  an  ex- 
cavation for  a  cellar  and  foundation  of  a  build- 
ing beyond  the  defendant's  lot  upon  that  of  the 
plaintiff,  and  It  appeared  that  such  excavations 
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work  was  done  could  not  defeat  the  just 
claim  ...  of  the  injured  party  by 
proving  that  the  work  which  constituted  the 
obstruction  or  defect  was  done  by  an  inde- 
pendent contractor.  .  .  ,  Where  the  ob- 
struction or  defect  caused  or  created  in  the 
street  is  purely  collateral  to  the  work  con- 
tracted to  be  done,  and  is  entirely  the  result 
of  the  wrongful  acts  of  the  contractor  or 
his  workmen,  the  rule  is  that  the  employer 
is  not  liable;  but  where  the  obstruction  or 
defect  which  occasioned  the  injury  results 
dtrectly  from  the  acts  which  the  contractor 
agrees  and  is  authorized  to  do,  the  person 
who  employs  the  contractor  and  authorizes 
him  to  do  those  acts  is  equally  liable  to  the 
injured  party."  See  also  St.  Paul  Water  Co. 
V.  Ware,  16  Wall.  666,  676,  21  L.  ed.  485, 
488;  Oorham  v.  Gross,  125  Mass.  232,  28 
Am.  Rep.  234 ;  Woodman  v.  Metropolitan  R. 


were  made  by  the  defendant's  son  under  a  very 
indefinite  contract  with  the  defendant  for  the 
erection  of  a  house  for  the  defendant,  it  was 
held  that,  if  such  trespass  was  committed  by 
the  direct  execution  of  plans  devised  and  em- 
ployed by  the  defendant,  either  by  his  previous 
command  or  by  bis  subsequent  ratification,  he 
would  be  liable  for  the  same.  Mamer  v.  Lussem 
(1872)  65  111.  484. 

An  instruction  Is  erroneous,  which  embodies 
the  doctrine  that  a  person  who  contracts  for 
the  erection  of  a  building  Is  not  responsible 
where  the  work  has  been  let  to  a  contractor,  al- 
though he  may  have  told  such  contractor  to 
make  the  building  60  feet  front,  and  this  direc- 
tion may  have  rendered  It  necessary  to  en- 
croach upon  the  adjoining  premises  in  making 
the  excavation  for  the  foundations.  The  de- 
fendant is  bound  to  know  the  width  of  his  lot ; 
and  if  he  becomes  a  party  to  any  encroachment 
upon  the  premises  of  his  neighbor,  and  his 
neighbor's  house  is  destroyed,  he  is  a  co tres- 
passer, and  Is  as  responsible  as  though  he  him- 
self made  the  excavation.  Williamson  v.  Fisch- 
er (1872)  60  Mo.  198  (neighbor's  house  fell  be- 
cause deprived  of  lateral  support). 

An  Instruction  embodying  the  doctrine  that 
the  independence  of  the  contract  was  conclu- 
sive in  the  defendant's  favor  was  held  to  have 
been  properly  refused,  where  that  contract  pro- 
vided for  the  cutting  of  timber  upon  another 
person's  land.  Crlsler  v.  Ott  (1804)  72  Miss. 
166.  16  So.  416. 

It  has  been  held  that  the  owner  of  a  building 
is  not  liable  for  injuries  to  the  child  of  a  ten- 
ant because  of  the  negligence  of  an  Independent 
contractor  to  whom  be  has  surrendered  posses- 
sion of  the  premises  for  the  purpose  of  Improv- 
ing the  building,  although  such  owner  has  no 
consent  of  the  tenant  to  enter  upon  the  prem- 
ises. McDermott  v.  McDaneld  (1894)  55  111. 
App.  226.  The  court  remarked  that  entering  up- 
on the  work  without  the  consent  of  the  parents 
of  the  child  was  no  wrong  to  anybody  else, 
whether  a  member  of  the  family  or  not.  But 
the  decision  seems  to  be  of  very  dubious  cor- 
rectness. 

As  to  liability  of  the  employer  where  the  tres- 
pass was  merely  collateral,  and  not  a  direct  re- 
sult of  the  work  contracted  for,  see  subd.  VII., 
d,  of  note  to  Salllotte  v.  King  Bridge  Co.,  ante, 
620,  on  General  rule  as  to  absence  of  liability 
of  employer  for  torts  of  independent  contractor. 
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Go.  149  Mass.  335,  4  L.  R.  A.  213,  14  Anu 
St.  Rep.  427,  21  N.  E.  482;  Nortoalk  Oas- 
light  Co.  y.  Nortvalk,  63  Conn.  495,  522,  2S 
Atl.  32;  Denting  v.  Terminal  R.  Co.  169  N^ 
Y.  1,  88  Am.  St.  Rep.  621,  61  N.  E.  983; 
Wilson  V.  White,  71  Ga.  506,  61  Am.  Rep^ 
269;  Circleville  v.  N ending,  41  Ohio  St.  465; 
Hawver  v.  Whalen,  49  Ohio  St.  69,  14  L.  R» 
A.  828,  29  N.  E.  1049;  Covington  d  G. 
Bridge  Co.  v.  Steinhrock,  61  Ohio  St.  215^ 
224,  76  Am.  St.  Rep.  376,  65  N.  E.  618; 
Matheny  v.  Wolffs,  2  Duv.  137;  Carlson  v^ 
Stocking,  91  Wis.  432,  66  N.  W.  58;  Inde* 
pendence  v.  Slack,  134  Mo.  66,  34  S.  W^ 
1094;  Spence  v.  Schultz,  103  Cal.  208,  3T 
Pac.  220.  In  WHght  v.  Holbrook,  52  N.  H. 
120,  13  Am.  Rep.  12,  the  defendant,  as  one- 
of  a  committee  representing  the  town  of 
Keene,  employed  Nourse  as  an  independent- 
contractor  to  clear  a  piece  of  woodland  be- 

V.  Liability   where  performance  of   work    iciir 
necessarily  cause  injury. 

a..  In  general. 

In  a  large  number  of  decisions  employer* 
have  been  held  responsible  for  the  acts  of  In- 
dependent contractors,  on  the  ground  that  the 
stipulated  work,  however  carefully  It  might  be- 
performed,  would  necessarily  cause  some  definite 
and  specific  damage  either  to  the  complainant 
Individually,  or  to  the  particular  class  of  per- 
sons to  which  he  belonged,  or  to  the  public  gen- 
erally. 

In  Norwalk  Gaslight  Co.  v.  Norwalk  (1893) 
63  Conn.  495,  28  Atl.  32,  and  Hughes  v.  Cincin- 
nati &  S.  R.  Co.  (1883)  39  Ohio  St  461.  the 
following  passage  from  Cooley  on  Torts,  p.  64 7» 
is  referred  to  with  approval;  "The  employer 
must  not  contract  for  that  the  necessary  or 
probable  effect  of  which  would  be  to  injure 
others." 

An  employer  is  liable  for  the  acts  of  an  lnde> 
pendent  contractor  under  a  "contract  In  its  very 
nature  and  necessarily  Injurious  to  a  third  per> 
son."  In  such  a  case  the  Injury  does  not  re- 
sult from  the  manner  In  which  the  work  Is  done,. 
but  from  the  fact  that  it  is  done  at  all.  Wil- 
liams V.  Fresno  Canal  &  Irrlg.  Co.  (1892)  9^ 
Cal.  14,  31  Am.  St  Rep.  172,  30  Pac  961. 

In  denying  the  right  of  the  plaintiff  to  re- 
cover against  the  employer  the  courts  some- 
times take  occasion  to  declare  the  inapplicabil- 
ity of  this  rule ;  as  where  It  Is  stated  that  the 
case  was  not  one  in  which  the  defendant  "con- 
tracted for  work  to  be  done  which  would  nec- 
essarily produce  the  Injuries  complained  of.'*' 
McCafferty  v.  Spuyten  Duyvil  &  P.  M.  R.  Co. 
(1874)  61  N.  Y.  178.  19  Am.  Rep.  267. 

The  form  In  which  this  rule  Is  enounced 
above  Indicates  that  It  is  not  applicable,  gen- 
erally speaking,  to  cases  In  which  the  work, 
would  not  have  entailed  any  injurious  conse- 
quences if  It  had  been  carefully  executed. 

In  Chartiers  Valley  (Sas  Co.  v.  Waters 
(1888)  123  Pa.  220,  16  Atl.  423,  the  trial  Judge 
had  charged  the  jury  that,  if  the  defendant  gaa 
company  undertook  to  lay  Its  main  along  the 
street  of  a  certain  city,  it  owed  to  another  com- 
pany which  already  had  its  pipes  there,  and  t»- 
the  property  holders,  and  to  the  public,  a  duty 
of  supporting  such  pipes ;  and  that,  if  an  es- 
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longing  to  the  town;  and  it  was  held  that 
he  was  not  liable  for  damages  caused  by  a 
fire  which  was  set  by  Nourse  to  bum  the 
brush  on  the  lot,  and  which  escaped,  through 
the  latter 's  negligence,  onto  the  plaintiff's 
adjoining  wood  lot.  The  questions  whether 
the  work  Nourse  was  employed  to  do  was 
essentially  dangerous  to  the  property  of 
others,  and  whether,  if  it  was,  the  defend- 
ant could  escape  liability  therefor  because 
of  the  contract,  were  not  discussed  by  the 
court  or  raised  by  counsel.  If  it  is  as- 
sumed that  the  work  done  in  a  reasonable 
way,  or  in  the  way  contemplated  by  the 
parties,  would  not  constitute  a  menace  to 
the  property  of  others,  and  require  extra 
precautions  for  protection,  the  decision  is 
in  accord  with  the  general  rule  that  the 
employer  is  not  liable  for  the  negligence  of 
an  independent  contractor;  and  it  is  prob- 


able the  court  adopted  that  view  of  the  na- 
ture of  the  contract.  In  the  case  of  Blade 
V.  Christohurch  Finance  Co.  [1894]  A.  0* 
48,  63  L.  J.  P.  C.  N.  S.  32,  6  Reports,  394^ 
70  L.  T.  N.  S.  77,  58  J.  P.  332,  under  a 
similar  state  of  facts,  the  defendant  was- 
held  liable. 

As  the  case  does  not  disclose  that  permis- 
sion was  obtained  from  the  selectmen  to> 
dig  up  the  street  by  either  the  defendants  or 
McFadden  (Pub.  Stat.  chap.  82,  §§  1,  2)^ 
the  effect  of  such  permission  upon  the  de- 
fendants' liability,  if  any,  has  not  been  con- 
sidered. The  result  is  that  the  order  of  the- 
court  directing  a  verdict  for  the  defend- 
ants was  error. 

Exceptiona  sustained. 

Cliase,  J.,  absent.    The  others  concur. 


cape  of  gas  was  caused  by  Its  failure  to  perform 
this  duty,  the  fact  that  the  work  of  laying  the 
main  had  been  intrusted  to  a  contractor  did  not 
absolve  it  from  liability.  Commenting  upon 
this  instruction,  the  supreme  court  said :  "The 
learned  judge  seems  to  think  that  because  the 
pipe  of  the  Philadelphia  Company  was  neces- 
sarily undermined  and  therefore  contemplated 
by  the  contract,  it  changes  the  rule,  because  It 
is  a  necessary  interference  with  the  rights  of 
others.  The  answer  is,  there  is  no  necessary 
Interference  with  the  rights  of  others  unless 
negligence  exists.  Both  companies  had  their 
rights,  and  they  are  perfectly  consistent  with 
each  other.  If  the  company  itself  was  guilty  of 
negligence  she  would  be  liable  for  consequent  In- 
Jury  to  another's  rights ;  if  the  contractor  alone 
is  guilty,  he  alone  is  liable/*  It  Is  very  doubt- 
ful, however,  whether  this  would  be  accepted  as 
correct  in  all  Jurisdictions.  The  circumstances 
would  rather  seem  to  demand  an  application  of 
the  doctrine  reviewed  in  the  note  to  Jacobs  v. 
Puller  &  H.  Co.  po«^ ,  on  Liability  of  em- 
ployer for  injuries  caused  by  the  performance 
of  work  by  independent  contractor  which  is  dan- 
gerous unless  certain  precautions  are  observed. 

Upon  the  ground  above  stated,  the  principal 
employer  has  been  held  to  be  liable  where  the 
property  of  an  abutting  owner  was  damaged  as 
a  result  of  the  grading  of  a  street  by  a  munici- 
pal corporation.  Sewall  v.  St.  Paul  (1874) 
20  Minn.  511,  Gil.  459. 

He  has  also  been  held  liable  where  access  to 
the  premises  of  a  landowner  was  obstructed  as 
a  result  of  the  excavation  of  a  railway  cutting, 
which  entailed  an  alteration  of  the  grade  of 
the  street  on  which  the  premises  abutted.  Ala- 
bama Midland  R.  Co.  v.  Coskry  (1800)  92  Ala. 
254,  9  So.  202.  It  was  remarked  that  respon- 
sibilty  is  imposed  upon  a  railway  company  for 
every  wrong  done  by  a  contractor  within  the 
limits  of  his  duties  in  grading  its  roadbed,  for 
the  reason  that  such  grading  is  conclusively  pre- 
sumed to  have  been  done  pursuant  to  Its  direc- 
tions given  through  its  engineer.  The  court 
therefore  declined  to  accept  the  contention  of 
counsel  that  the  proof  failed  to  connect  the  de- 
fendants with  the  commission  of  the  wrong  com- 
plained of,  inasmuch  as,  for  aught  that  ap- 
peared, the  subcontractor,  who  did  the  grading, 
Was  alone  responsible  for  the  depths  of  the  cuts 
65  L.  R.  A. 


or  excavations,  and  that  he  might,  by  shallower 
cuts,  have  avoided  the  injury  for  which  plain- 
tiff claimed  damages. 

A  similar  ruling  was  made  in  Alabama  Mid- 
land R.  Co.  V.  Williams  (1890)  92  Ala.  277,  ^ 
So.  203,  where  it  was  held  that  an  action  lie» 
under  such  circumstances,  although  the  land- 
owner sold  to  the  railroad  company  a  right  of 
way  through  his  property,  unless  the  terms  of 
the  sale,  or  the  attendant  circumstances,  au- 
thorize the  Inference  that  the  resulting  dam- 
age was  included  in  the  compensation  paid. 

And  where,  in  the  proper  performance  of  a 
contract  for  the  construction  of  a  public  sew- 
er, the  sui*face  of  adjoining  land,  no  part  of 
which  is  taken  for  the  purpose  of  the  work, 
cracks  and  settles,  and  buildings  thereon  are 
injured  by  reason  of  the  removal  of  the  subsoilt 
consisting  in  part  of  quicksand,  the  principal 
employer  has  been  held  liable.  Cabot  v.  King- 
man (1896>  166  Mass.  403,  33  L.  R.  A.  45,  44 
N.  E.  344  (Holmes,  Knowlton,  and  Lathrop,  JJ.^ 
dissented).  It  was  held  to  be  immaterial  that 
the  soil  was  removed  by  means  of  pumps  fron» 
the  trench  into  which  it  had  fallen  by  its  own 
weight,  or  had  been  carried  by  percolating^ 
water. 

In  Uppington  v.  New  York  (1901)  165  N. 
Y.  222,  53  L.  R.  A.  550,  59  N.  E.  91,  recoverr 
was  denied  for  a  similar  injury,  on  the  ground 
that  the  damages  were  consequential,  and  the 
plan  adopted  was  reasonably  safe. 

Where  a  landlord,  without  his  tenant's  con- 
sent, authorises  an  adjoining  owner  to  tear 
down  and  rebuild  a  party  wall  of  the  store  oc- 
cupied by  the  tenant,  he  Is  liable  for  the  dam- 
ages suffered  by  the  tenant.  Northern  Trust 
Co.  V.  Palmer  (1898)  171  111.  383,  49  N.  B. 
553,  Affirming  (1897)  70  111.  App.  93.  The 
contract  here  in  question  was  made  with  the 
adjoining  owner.  In  the  lower  court  the  deci- 
sion was  put  upon  the  ground  that  the  stipu- 
lated work  was  such  as  would  necessarily  dam- 
age the  tenant.  In  the  supreme  court  the  opera- 
tions were  viewed  as  a  breach  of  an  implied 
covenant  that  the  lessee  should  quietly  enjoy. 

b.  Commission  of  nuisance. 

Where  the  creation  of  a  nuisance  is  a  direct 
and  necessary  incident  of  the  stipulated  work 
as   a   whole,   the  principal   employer   Is   liable. 
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Peacbey  v.  Rowland  (1853)  13  C.  B.  182,  17  Jur. 
764,  22  L.  J.  C.  P.  N.  S.  81  (arpuendo)  ;  Dres- 
sell  y.  Kingston  (1884)  32  Hun,  533  ;  Jobnston 
V.  Phoenix  Bridge  Co.  (1901)  169  N.  Y.  581,  62 
N.  B.  1090,  Affirming  (1899)  44  App.  Div.  581, 
•60  N.  y.  Supp.  947  (Injury  resulted  from  the 
failure  of  the  contractor  to  place  lights  to  warn 
passerri-by  of  the  presence  of  an  obstruction 
created  by  a  barrier  which  he  erected  around  a 
-ditch  dug  in  the  street)  ;  Ware  v.  St.  Paul  Wa- 
ter Co.  (1870)  2  Abb.  (U.  S.)  261,  Fed.  Cas.  No. 
17,172  (wagon  overturned  by  obstruction  in 
street  created  by  trenches  dug  for  laying  water 
pipes,  and  by  steam  drills)  ;  Deford  v.  State 
(1868)  30  Md.  170  (cornice  projecting  danger- 
ously far  out  into  the  street  fell  on  a  passer- 
by) ;  Spence  v.  Schultz  (1894)  103  Cal.  208,  37 
Pac.  220  (excavation  14  feet  deep  in  the  side- 
walk of  a  street  in  a  city)  ;  Earl  v.  Beadleston 
(1877)  10  Jones  &  S.  204  (party  wall  weakened 
as  a  result  of  the  taking  down  of  a  house). 
«alvas  V.  New  City  (jas  Co.  (1879;  Quebec)  2 
li.  N.  S.  C.  97  (horse  fell  into  pit  excavated  in 
street  of  city)  ;  Seymour  v.  Cummins  (1889) 
119  Ind.  148,  5  L.  U.  A.  126,  21  N.  E.  549  (ac- 
tion held  maintainable  where  the  injury  charged 
was,  that  a  drainage  ditch  obstructed  the  plaln- 
tilTs  access  to  his  premises ;  that  the  soil  of  his 
lot  fell  into  it;  and  that  stagnant  and  filthy 
water  was  allowed  to  remain  in  it). 

In  Blake  v.  Thirst  (1863)  2  Hurlst.  &  C.  20, 
32  L.  J.  Exch.  N.  S.  188,  8  L.  T.  N.  S.  251,  11 
Week.  Rep.  1034,  where  the  plaintiff  was  In- 
jured by  falling  at  night  into  an  unfenced  and 
unlighted  sewer,  which  a  subcontractor  had 
been  employed  to  excavate.  Pollock,  C.  B.,  ex- 
pressed the  opinion,  during  the  argument  of 
•counsel,  that  the  principal  contractor  was  liable 
on  the  ground  that  the  injury  was  caused  by  the 
thing  contracted  to  be  done.  In  his  Judgment 
he  put  his  decision  on  the  ground  that  the  act 
which  caused  the  mischief  was  done  by  the  or- 
der and  under  the  immediate  directions  of  the 
•defendant. 

In  Hole  y.  Sittlngbourne  &  S.  R.  Co.  (1861) 
6  Hurlst.  &  N.  488,  30  L.  J.  Exch.  N.  S.  81,  3 
li.  T.  N.  S.  750,  9  Week.  Rep.  274,  a  contractor 
employed  by  a  railway  company  to  build  a 
•drawbridge  over  a  navigable  river  executed  the 
work  so  unskilfully  that  It  was  found  impossible 
to  open  the  bridge  for  vessels  passing  up  and 
down.  The  company  was  held  to  be  liable  for 
damages  caused  by  the  obstruction  to  navigation 
which  had  thus  been  created.  Pollock,  C.  B., 
said  that  he  rested  his  Judgment  "simply  on  the 
ground  that  there  Is  a  distinction  between  mis- 
chief which  is  collateral  and  that  which  directly 
results  from  the  act  which  the  contractor  agreed 
to  do."  Wilde,  B.,  said :  "The  present  de- 
fendants were  authorized  to  take  land  for  the 
purpose  of  their  railway,  and  to  build  a  bridge 
-over  the  Swale.  Instead  of  erecting  the  bridge 
themselves,  they  employed  another  person  to  do 
it.  What  was  done  was  done  under  their  au- 
thority. In  the  coui-se  of  executing  their  order, 
the  contractor,  by  doing  the  work  imperfectly, 
•obstructed  the  navigation.  It  is  the  same  as 
If  they  had  done  it  themselves.  It  is  not  dis- 
tinguishable from  the  case  where  a  landowner 
-orders  a  person  to  erect  a  building  upon  his 
land  which  causes  a  nuisance.  The  person  who 
-ordered  the  structure  to  be  put  up  Is  liable, 
and  it  is  no  answer  for  him  to  say  that  he  or- 
dered It  to  be  put  up  in  a  different  form."  As 
the  acts  which  authorized  the  company  to 
build  the  bridge  In  this  case  provided  that  It 
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should  not  be  lawful  to  detain  any  vessel  nav- 
igating the  river  for  a  longer  time  than  was  suf- 
ficient to  enable  any  carriages,  etc.,  ready  to 
traverse,  to  cross  the  bridge.  It  would  seem  that 
the  defendant  might  also  have  been  held  liable 
on  the  ground  of  the  contractor's  having  In- 
fringed  a   statutory    duty.     See   subd.    III.   of 

note  to  Anderson  v.  Fleming,  66  L.  R.  A. , 

on  Liability  of  employer  for  acta  of  independ- 
ent contractor  tchere  injuries  result  from  non- 
performance  of  absolute  duties  of  employer. 

A  canal  company  is  liable  to  a  landowner  ad- 
Joining  the  line  of  the  canal  for  damage  caused 
by  a  contractor's  scraping  off  the  surface  of  his 
field  to  obtain  material  for  the  banks  of  the 
canal,  where  the  contract,  as  drawn,  could  not 
be  executed  without  doing  the  work  In  this 
manner.  Williams  v.  Fresno  Canal  &  Irrlg.  Co. 
(1892)  96  Cal.  14,  31  Am.  St.  Rep.  172,  30  Pac 
961. 

In  Skelton  v.  Fen  ton  Electric  Light  &  P.  Co. 
(1894)  100  Mich.  87,  58  N.  W.  609,  it  was  held 
that  the  plaintiff,  a  worker  In  marble,  would  be 
entitled  to  recover  upon  proof  of  the  facts  set 
out  in  a  declaration  which  alleged  that  his  mon- 
uments were  injured  by  large  quantities  of  soot 
and  other  substances,  which  collected  on  the  de- 
fendant's iron  smokestack,  and  were  blown  on 
to  the  monuments  on  the  plaintiff's  premises. 
As  the  injury  was  the  natural  result  of  erect- 
ing such  a  smokestack  at  that  place,  the  defend- 
ant was  precluded  from  raising  the  defense  that 
It  had  been  erected  by  an  independent  contract- 
or. 

In  Carlson  v.  Stocking  (1895)  91  Wis.  432. 
65  N.  W.  58,  the  liability  of  the  employer  was 
held  to  be  a  question  for  the  Jury,  where  the 
plaintiff's  land  was  flooded  by  the  water  which 
escaped  through  a  dam  belonging  to  the  em- 
ployer, when  It  was  opened  by  the  contractor  to 
give  a  passage  for  the  logs  which  he  had  agreed 
to  drive  to  a  certain  point. 

On  the  express  ground  that  the  fact  that 
some  of  the  garbage  which  had  been  deposited 
In  a  lake  was  carried  against  a  flshing  net  by 
the  ordinary  movement  of  the  water  was  not  a 
necessary  or  natural  result  of  the  work  of  de< 
positing  such  garbage,  it  was  held  that  the  de- 
fendant city  was  not  liable  for  the  negligence  of 
the  person  who  had  contracted  for  the  deposit 
of  the  garbage  at  some  point  not  less  than  15 
miles  from  the  city.  Kuehn  v.  Milwaukee 
(1896)   92  Wis.  263,  65  N.  W.  1030. 

For  other  cases  recognizing  the  doctrine  that 
the  employer  is  liable  If  the  act  contracted  to 
1)e  done  will  produce  a  nuisance,  see  Shea  v. 
River  Bride  &  K.  Drainage  Board  (1880)  Ir.  L. 
R.  6  C.  L.  179  (subd.  VII.,  f,  of  note  to  Jacobs 
V.  Fuller  &  H.  Co.  post, — )  ;  Overton  v.  Freeman 
(1852)  11  C.  B.  807.  874,  3  Car.  &  K.  62,  21  U 
.7.  C.  P.  N.  S.  52,  16  Jur.  65,  per  Cresswell,  J. : 
Ware  v.  St.  Paul  Water  Co.  (1870)  2  Abb.  (D. 
S.)  261,  Fed,  Cas.  No.  17,172 ;  McNamee  v.  Hunt 
(1898)  30  C.  C.  A.  653,  59  U.  S.  App.  9,  87  Fed. 
298;  Birmingham  v.  McCary  (1887)  84  Ala. 
469,  4  So.  630;  Boswell  v.  Laird  (1857)  8  Cal. 
469,  68  Am.  Dec.  345 ;  Atlanta  &  F.  R,  Co.  v. 
KImberly  (1891)  87  Ga.  161,  27  Am.  St.  Rep. 
231,  13  S.  E.  277;  Florsheim  v.  Dullaghan 
(18951  58  111.  App.  593;  Wabash,  St.  L.  &  P.  R. 
Co,  V.  Farver  (1887)  111  Ind.  195,  60  Am.  Rep. 
690,  12  N.  E.  296;  Kellogg  v.  Payne  (1866)  21 
Iowa,  575;  Conners  v.  Hennessey  (1873)  112 
Mass.  96;  State,  Redstrake.  Prosecutor,  v. 
Swayze  (1889)  52  N.  J.  L.  129.  18  Atl.  697; 
Berg  V.  Parsons  (1898)  156  N.  Y.  109,  41  L.  R. 
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A.  391,  66  Am.  St.  Rep.  542,  50  N.  E.  957 ;  Tp- 
plngton  V.  New  York  (1901)  165  N.  Y.  222,  53 
L.  R.  A.  550.  59  N.  K.  91 ;  Southern  Ohio  R.  Co. 
T.  Morey  (1890)  47  Ohio  St.  207,  7  L.  R.  A. 
701,  24  N.  E.  269 ;  Sauford  v.  Pawtucket  Street 

B.  Co.  (1896)  19  R.  I.  537,  33  L.  R.  A.  564,  35 
Atl.  67  ;  Emmerson  t.  Fay  (1896)  94  Va.  60,  26 
S.  E.  386. 

The  fact  that  the  contract  was  not  one  which 
looked  to  the  creation  of  conditions  amounting 
to  a  nuisance  Is  frequently  adverted  to  as  an 
element  In  cases  where  the  employer  was  held 
not  to  be  liable.  See,  for  example,  Sadler  t. 
Henlock  (1855)  4  EJ.  &  Bl.  570,  24  L.  J.  Q.  B. 
N.  S.  138,  1  Jur.  N.  S.  677,  3  Week.  Rep.  181, 
^  C.  L.  Rep.  700 ;  Hackett  v.  Western  U.  Teleg. 
Co.  (1891)  80  Wis.  187,  49  N.  W.  822;  Mollne 
V.  McKlnnle  (1888)  30  111.  App.  419  (excava- 
tion in  front  of  a  house  under  erection)  ;  Mar- 
tin ▼.  Tribune  Asso.  (1883)  30  Hun,  391  (vault 
duf?  under  a  street  by  permission  of  the  city  au- 
thorities) ;  Ryan  v.  Curran  (1878)  64  Ind.  345, 
31  Am.  Rep.  123  (passer-by  fell  through  a  grat- 
ing into  a  cellar  underneath  a  sidewalk)  ;  City 
A  Suburban  R.  Co.  v.  Moores  (1894)  80  Md.  348, 
45  Am.  St.  Rep.  345,  30  Atl.  643  (steam  engine 
used  to  haul  cars  along  a  railway  track  on  a 
highway)  ;  Ferguson  v.  Hubbell  (1884)  97  N.  Y. 
507,  49  Am.  Rep.  544  (clearing  off  wood  and 
brush  from  land)  ;  Susquehanna  Depot  v.  Sim- 
mons (1886)  112  Pa.  384,  56  Am.  Rep.  317,  5 
Atl.  434  (similar  facts)  ;  Vanderpool  v.  Husson 
(1858)  28  Barb.  196  (derrick  extending  over  a 
sidewalk  and  used  to  raise  a  roof  to  a  house)  ; 
Smith  V.  Simmons  (1883)  103  Pa.  32,  49  Am. 
Rep.  113  (ditch  dug  In  street  for  the  purpose 
of  laying  a  pipe  from  a  spring). 

In  a  case  where  the  defendant,  the  landlord 
of  the  plaintiff,  had  employed  a  contractor  to 
remove  the  waUs  of  an  adjacent  building  also 
owned  bv  him,  it  was  held  that  no  recovery 
-could  be  had  for  the  damage  which  the  plaintiff's 
goods  suffered  as  a  consequence  of  the  perform- 
ance of  the  work.  The  decision  was  put  upon 
the  ground  that  the  work  did  not  necessarily 
entail  the  infliction  of  the  Injury.  But  empha- 
sis was  also  laid  on  the  fact  that  the  lease  did 
not  contain  any  covenant  to  repair,  or  keep  in 
repair,  the  premises,  or  that  the  adjacent  prop- 
erty should  remain  In  the  same  condition  as  at 
the  time  of  hiring.     (See  subd.  XI.  of  note  to 

Anderson  v.  Fleming,  66  L.  R.  A.  ,  dealing 

with  the  liability  of  the  employer  In  case  of 
nonperformance  of  absolute  duties.)  Rotter  v. 
Goerlitz  (1891)  16  Daly,  484,  12  N.  Y.  Supp. 
210. 

c.  Blastinn  operation*. 

Under  this  htad  particular  attention  should 
t)e  directed  to  several  cases  In  which  the  de- 
fendant was  held  to  be  liable  for  Injuries  caused 
by  blasting  operations. 

In  Hay  v.  Cohoes  Co.  (1849)  2  N.  Y.  159,  51 
Am.  Dec.  279,  the  defendant  was  a  canal  com- 
pany, and  while  engaged  In  excavating  a  canal, 
which  it  was  authorized  by  law  to  construct, 
upon  land  of  which  It  claimed  to  be  owner.  It 
Icnocked  down  the  stoop  of  the  plaintiff's  house 
and  part  of  his  chimney,  and  did  other  in- 
juries. The  court  held  that  the  defendant  was 
liable  In  damages,  notwithstanding  that  the 
work  was  done  by  a  contractor  (see  [18481  3 
Barb.  42),  observing  that  it  could  not  accom- 
plish a  legal  object  In  an  unlawful  manner.  To 
the  same  effect  Is  Tremaln  v.  Cohoes  Co.  (1849) 
2  N.  Y.  163,  51  Am.  Dec.  284. 
«5  L.  R.  A. 


These  decisions  were  followed  In  Buddiu  v. 
Fortunato  (1890)  16  Daly,  195,  10  N.  Y.  Supp. 
115  (where  the  plaintiff's  premises  were  in- 
jured by  blasting  which  was  necessary  for  the 
performance  of  certain  work  which  the  defend- 
ant had  contracted  to  do  for  a  city)  ;  and  in 
Carman  v.  Steubenville  &  I.  R.  Co.  (1854)  4 
Ohio  St.  399.  In  the  latter  case  the  specifica- 
tions provided  that  the  "solid  rock,"  as  defined 
therein,  was  to  be  "removed  by  blasting,"  and 
an  injury  to  the  plaintiff's  house  was  caused  by 
a  fragment  of  such  rock  thrown  out  by  a  blast. 
Discussing  the  evidence,  the  court  said :  "No 
proof  was  given  that  the  work  was  not  prose- 
cuted with  care  and  prudence,  or  that  the  in- 
jury was  not  the  unavoidable  consequence  of 
blasting  in  that  particular  locality.  Now,  It 
seems  very  clear  that  the  contractors  did  noth- 
ing that  the  defendants  had  not  authorized  to  be 
done.  But  the  defendants  had  no  right  to  use 
their  own  lands,  or  authorize  others  to  use  them, 
so  as  to  Interfere  with  the  undisturbed  posses- 
sion and  lawful  enjoyment  of  adjoining  lands. 
.  .  .  We  do  not  construe  the  agreement  as 
absolutely  binding  the  contractors  to  remove 
the  rock  In  this  particular  manner.  They 
might,  undoubtedly,  have  adopted  other  and 
more  expensive  modes  of  doing  It,  without  af- 
fording the  defendants  any  cause  of  complaint. 
But  nothing  of  that  kind  was  contemplated. 
The  defendants  put  them  In  possession,  with 
the  right  to  remove  rock,  wherever  found.  In 
the  manner  mentioned  In  the  contract ;  and,  hav- 
ing enjoyed  the  1>enefits  of  this  cheaper  mode  of 
doing  the  work,  they  cannot  escape  the  respon- 
sibilities attending  it.  If  they  reserve  no  pow- 
er to  prevent  injury,  where  blasting  could  not 
be  safely  employed,  they  were  clearly  In  fault 
in  giving  so  unrestricted  a  license.  If  they  had 
the  power,  it  is  almost  equally  clear  they  should 
have  exerted  it"  "A  principle  as  old  as  civ- 
ilization Itself,  and  no  less  of  morals  than  of 
law,  requires  of  everyone  to  so  use  his  own 
property  as  not  to  injure  others.  This  de- 
volves upon  every  owner  of  real  estate  the  af- 
firmative duty  of  preventing  It  from  becoming 
a  nuisance  to  adjoining  proprietors.  Whether 
he  can  devest  hlmsolf  of  this  obligation  con- 
sistently with  the  full  operation  of  this  im- 
portant principle,  while  he  retains  the  posses- 
sion and  control  of  the  property,  so  as  to  escape 
liability  when  he  suffers  It  to  be  occupied  by  a 
contractor  who  erects  a  nuisance  upon  it  to 
the  injury  of  others.  Is  a  question  that  I  am 
very  far  from  being  prepared  to  answer  In  the 
affirmative." 

In  Vermont  a  railroad  company  was  held 
liable  for  Its  failure  to  remove  rocks  thrown  on 
land  adjoining  the  right  of  way,  as  a  result  of 
blasting  operations  conducted  by  a  contractor. 
Sabln  V.  Vermont  C.  R.  Co.  (1853)  25  Vt.  363. 
In  this  case  the  point  that  a  contractor  had 
been  employed  was  not  even  raised  by  the  de- 
fendant's counsel. 

See  also  Brenuan  v.  Schrelner  (1892)  28  Abb. 
N.  C.  481,  20  N.  Y.  Supp.  130.  where  the  court 
overruled  a  demurrer  to  a  petition  for  an  In- 
junction restraining  the  blasting  of  a  stratum 
of  rock  which  extended  under  the  premises  of 
the  plaintiff  and  defendant. 

In  ihls  connection,  reference  may  be  also 
made  to  the  very  able  dissenting  opinion  which 
Dwight,  C,  filed  In  McCafferty  v.  Spuyten  Duy- 
vll  &  P.  M.  R.  Co.  (1874)  61  N.  Y.  178,  19  Am. 
Rep.  267  ;  for,  although  It  has  now  been  set- 
tled In  New  York  by  this  and  other  decisions — 
48 


754 


New  Hampshire  Supreme  Court. 


Feb., 


rsee  subd.  VII.,  b,  0,  of  note  to  Salllotte  ▼.  King 
Bridge  Co.,  antCj  620,  on  General  rule  as  to  ab- 
sence of  liability  of  employer  for  torts  of  inde- 
pendent contractor) t  that  an  employer  cannot 
be  held  liable  for  injuries  caused  by  the  negli- 
gence of  a  contractor  in  blasting,  the  funda- 
mental principle  upon  which  the  learned  com- 
missioner based  his  conclusion  was  that, 
'*where  the  employer  is  under  a  duty  to  do  an 
act  in  a  particular  way,  and  where  the  act 
causing  the  injury  is  not  indirect  and  casual, 
but  the  very  act  which  the  employee  was  di- 
rected to  do,  the  distinction  between  a  servant 
and  a  contractor  vanishes.  The  employer  Is,  in 
a  true  sense,  the  cause  of  the  wrongful  act. 
Negligence  ceases  to  be  material."  He  consid- 
ered that  the  case  before  him  fell  within  the 
scope  of  this  principle,  as  the  plaintiff  and  de- 
fendant were  each  proprietors  of  land,  and  as 
such  proprietors  each  was  bound  by  the  rule 
so  to  use  his  own  as  not  to  injure  another. 
"This  rule,"  he  remarked,  "would  make  a  pro- 
prietor liable  for  casting  out  stone  upon  his 
neighbor's  land,  whether  by  blasting  or  in  any 
other  manner ;  even  though  that  might  be  nec- 
essary to  enable  him  to  prosecute  his  lawful 
business."  lie  also  pointed  out  that  the  con- 
tractor, among  other  things,  was  directly  em- 
ployed to  do  blasting,  and  that  he  was  not  act- 
ing merely  under  a  general  contract  to  build 
the  road.  The  necessity  of  blasting  was  there- 
fore anticipated,  and  it  was  provided  for.  He 
then  summed  up  as  follows :  "The  ground  up- 
on which  the  decision  of  this  case  is  to  be 
rested  is  substantially  this:  Railway  com- 
panies, in  excavating  for  their  works,  if  they 
cast  stones  and  earth,  by  blasting  or  otherwise, 
\ipon  the  lands  of  adjoining  proprietors,  are 
presumptively  liable  for  the  injuries  caused,  as 
having  committed  a  breach  of  duty  imposed  up- 
on them  by  the  general  rule  of  law  that  one 
must  use  his  own  property  so  as  not  to  injure 
an  adjoining  proprietor.  This  presumption  may 
be  repelled  by  showing  that  the  act  of  casting 
out  the  stones,  etc..  was  necessary  to  the  con- 
struction of  their  works,  as  authorized  by  the 
legislature ;  in  which  case  the  act  becomes 
damnum  absque  injuria.  Unless  the  presump- 
tion can  be  repelled  in  this  manner,  they  arp 
liable  for  the  consequences  of  the  unlawful  act 
caused  by  their  breach  of  duty,  and  cannot 
shift  off  responsibility  by  showing  that  the  act 
was  done  through  the  medium  of  a  contractor. 
This  rule  is  particularly  applicable  where  thp 
contractor  is  employed  to  do  the  very  art 
which,  in  its  results,  causes  such  breach  of 
duty."  The  reasoning  and  conclusions  thus 
adopted  are  entirely  in  harmony  with  the  gen- 
eral principles  underlying  the  cases  cited  above. 
The  theory  upon  which  these  cases  were  de- 
cided distinguishes  them,  in  a  logical  point  of 
view,  from  those  in  which  recovery  has  been  al- 
lowed on  the  ground  that  such  operations  are 
intrinsically  dangerous,  and  impose  upon  the 
employer  an  absolute  duty  to  see  that  special 
precautions  are  taken.     See  subd.  VI.,  VII.,  of 

note  to  Jacobs  v.  P'uller  &  H.  Co.  post, ,  on 

Liability  of  employer  for  injuries  caused  by  the 
performance  of  work  by  independent  contract- 
or, which  is  dangerous  unless  certain  precau- 
tions are  observed. 

VI.  Liability  urherc  icork  is  done  according  to 
plans  furnished  by  employer. 

The  employer  is  manifestly  liable  as  the  ac- 
tual author  of  the  Injury  complained  of,  where 
65  L.  R.  A. 


it  18  shown  to  have  been  due  to  conditions  or 
occurrences  which  are  the  immediate  result  of 
performing  the  stipulated  work  In  the  manner 
designated  by  the  plans  and  speciflcations  which 
were  furnished  to  the  contractor.  Upplngtoo 
V.  New  York  (1901)  165  N.  Y.  222,  53  L.  R,  A. 
550,  59  N  E.  91  (aryucndo)  ;  Pitcher  v.  Len- 
non  (1896)  12  App.  Div.  356,  42  N.  Y. 
Supp.  156;  Meier  v.  Morgan  (1892>  82  Wis. 
289.  33  Am.  St.  Rep.  39.  52  N.  W.  174  ;  Boswell 
V.  Laird  (1857)  8  Cal.  469,  68  Am.  Dec.  345- 
(arguendo)  ;  Lancaster  v.  Connecticut  Mut.  L. 
Ins.  Co.  (1887)  92  Mo.  460,  1  Am.  St.  Rep.  739. 
5  S.  W.  23  (wall,  not  being  sufficiently  sup- 
ported, fell  on  plaintiff's  building)  ;  Cloud  Coun- 
ty V.  Vlckers  (1900)  62  Kan.  25,  61  Pac.  391 
(defectively  planned  bridge  fell  on  workman 
while  It  was  being  constructed)  ;  Tyler  v.  Te- 
hama County  (1895)  109  Cal.  618.  42  Pac.  240 
(bridge  abutment  so  built  as  to  turn  water  of 
river  onto  plaintiff's  land). 

An  independeut  contractor  Is  liable  in  exon- 
eration of  the  employer  only  for  the  defects  in 
doing  the  work,  and  not  for  defects  in  design. 

Church  of  the  Holy  Communion  v.  Paterson 
Extension  R.  Co.  (1902)  68  N.  J.  L.  399,  53 
Atl.  449  (retaining  wall  on  railway  failed  to- 
furnlsh  support  to  landowner  abutting  on  a 
railway)  ;  (1902)  68  N.  J.  L.  405,  53  Atl.  1079. 

That  the  defendant  railway  company  could 
have  been  liable  for  a  nuisance  caused  by  the 
insufficient  capacity  of  a  culvert  in  an  embank- 
ment, if  it  had  been  shown  that  the  specif! ca- 
tlona  in  the  contract  required  such  a  pipe  to  be 
placed  there,  was  conceded  In  Atlanta  &  F.  R. 
Co.  V.  Klmberly  (1891)  87  Ga.  161,  27  Am.  St. 
Rep.  231,  13  S.  E.  277. 

Where  the  wall  of  a  house  adjacent  to  one 
which  is  being  erected  for  the  defendant  fatiR 
as  a  result  of  the  fact  that  the  trench  of  the 
wall  of  the  new  house  is  excavated  by  the  con- 
tractor for  the  work  to  the  depth  indicated  by 
the  plans,  and  by  reason  of  such  contractor's 
failure  to  shore  up  the  adjacent  wall  prop- 
erly, the  injury  is  deemed  to  be  the  consequence 
of  the  act  which  the  contractor  was  employed  tr> 
do,  and  the  landowner  Is  therefore  liable.  Wheel- 
house  v.  Darch  (1877)  28  U.  C.  C  P.  269. 

A  person  who  contracts  with  another  for  the 
building  of  a  house  on  his  own  land  is  liable 
for  the  consequences  of  the  erection  of  a  wall 
of  insufficient  strength,  where  he  reserves  the 
right  to  alter  or  modify  the  plans  and  specifica- 
tions, and  to  make  any  deviation  in  the  con- 
struction, detail,  or  execution  of  the  contract, 
without  in  either  case  invalidating  the  contract. 
McMillan  v.  Walker  (1881)  21  N.  B.  31. 

In  commenting  upon  the  efforts  of  thp  de 
fendant  to  prove  that  the  work  of  constructing^ 
the  building  in  question  had  been  turned  over  to 
the  contractors  l>efore  the  plaintiff,  a  servant  of 
a  subcontractor,  had  been  Injured  by  the  fall  of 
a  floor  and  a  wall,  the  court  said  :  "The  acci- 
dent certainly  occurred  after  this ;  but  if  the  de- 
fendant's plans  of  rebuilding,  as  recom- 
mended by  his  architect,  required  the  use 
of  materials  and  structures  that  were  un- 
safe, his  responsibility  for  any  injury  ac 
cruing  by  reason  of  such  plans  was  not  trans- 
ferred to  the  contractors."  Horner  v.  Nicholson 
(1874)   56  Mo.  220. 

An  owner  of  land  who  contracts  for  an  exca 
vation  is  not  relieved  from  liability  for  failure 
to  support  an  adjoining  building  by  the  fact 
that  the  excavation  was  deeper  than  contem- 
plated by  the  contract  under  which  he  parted 
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with  possession  to  the  contractors,  where  he 
made  a  subsequent  contract  providing  that  the 
excavation  shouid  be  made  to  such  depth. 
Cohen  v.  Simmons  (1892)  50  N.  Y.  S.  R.  146, 
21  N.  Y.  Supp.  385. 

The  mere  fact  that  specifications  for  a  build- 
lug  only  state  the  depth  of  the  foundation  for  a 
simple  use  of  the  walls  will  not  render  the  em- 
ployer liable  for  the  negligence  of  the  contractor 
In  sinking  other  parts  of  the  foundation  to  a 
smaller  depth.  Under  such  circumstances,  the 
specifications,  though  incomplete  on  their  face, 
cannot  mislead  the  contractor,  since  mentioning 
the  depth  of  the  foundation  at  one  point  Is  a 
snfflclent  direction  to  him  to  construct  the  en- 
tire foundation  of  at  least  that  depth.  Neu- 
mann V.  Oreenleaf  Real  Estate  Co.  (1898)  73 
Mo.  App.  826. 

In  a  case  where  a  building  collapsed  In  con- 
sequence of  a  violation  of  N.  Y.  Laws  1892, 
chap.  275.  §  483,  limiting  the  weight  allowable 
in  a  superficial  foot  of  brickwork  foundation, 
the  court,  in  discussing  the  inferences  of  the 
Jury  from  the  evidence,  said:  "In  truth  the 
Jury  might  have  made  a  much  stronger  finding 
against  the  defendant  than  knowledge  and  per- 
mission of  the  unlawful  act,  viz.,  that  he  con- 
tracted for  and  instructed  the  doing  of  it.  He 
furnished  to  the  builders  both  the  plans  and 
specifications  by  which  they  were  to  construct, 
and  the  material,  the  insufficiency  of  which  was 
the  direct  cause  of  the  accident.  Thus,  whether 
the  fatal  vice  inhered  in  the  plans  originally,  or 
was  due  to  a  faulty  detail  of  construction,  the 
defendant  would  be  liable,  for  he  directed  the 
use  of  both  plans  and  material."  Pitcher  v. 
Lennon  (1896)  12  App.  Div.  356,  42  N.  Y.  Supp. 
156. 

In  cases  of  this  description  the  guilt  of  the 
employer  is  undoubtedly  aggravated,  from  a 
moral  point  of  view,  if  he  still  persists  in  having 
the  work  executed  after  he  has  been  informed 
by  the  contractor  that  the  plans  are  defective. 

Such  were  the  circumstances  in  Cloud  Coun- 
ty V.  VIckers  (1900)  62  Kan.  25,  61  Pac.  391. 

But  this  added  element  is  plainly  not  neces- 
sary to  complete  the  cause  of  action  from  this 
point  of  view. 

VII.  Liability  where  work  is  done  according  to 
methods  prescribed   by   employer. 

It  is  also  held  that  the  Intervention  of  an  in- 
dependent contractor  is  no  protection  to  the  em- 
ployer where  the  injury  was  the  result  of 
adopting  inherently  dangerous  methods  of  work 
which  were  appointed,  presented,  or  contem- 
plated bv  himself. 

In  McDonnell  v.  Rifle  Boom  Co.  (1888)  71 
Mich.  61,  38  N.  W.  681,  it  was  proved  that  the 
contractors  were  required  by  the  defendant 
company  to  keep  during  the  driving  season,  and 
until  the  whole  of  the  logs  were  run  down,  a 
Jam  of  logs  2^  miles  above  the  mouth  of  a 
river,  so  as  to  keep  the  space  below  and  between 
said  Jam  and  the  sorting  grounds  filled  with 
logs  as  fast  as  the  company  wanted  to  use  them. 
The  trial  judge  charged  the  jury.  In  substance, 
that  if.  In  order  to  fulfil  this  contract,  it  was 
necessary  that  such  quantities  of  logs  should 
be  kept  below  the  lower  dam  as  would  cause  a 
solid  Jam  of  several  miles  In  length,  and  by  so 
doing  the  water  was  backed  upon  plaintifTs 
land,  the  defendant  was  liable.  The  court  said  : 
"This  proposition  was  correct;  and  it  needs  no 
argument  to  sustain  it.  The  defendant  had  ex- 
clusive control  and  management  of  this  river, 
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in  the  first  place,  and  if.  In  turning  over  its  con- 
trol to  a  contractor,  It  burdened  such  contractor 
with  conditions  which,  if  complied  with,  neces- 
sarily caused  damage  to  plaintiff.  It  became  re- 
sponsible for  such  damage.  The  question  was 
left  to  the  Jury  to  say  whether  or  not  this  con- 
tract  could  have  been  performed  by  the  con- 
tractor without  damage  to  the  plaintiff,  and 
they  were  instructed  that.  If  they  found  It  could 
have  been  so  performed,  then  the  contractor, 
and  not  the  company,  would  be  liable  for  the 
injuries  done  plaintiff."  The  Jury  were  also  in- 
structed as  to  the  letting  oi^t  of  water  from 
the  lower  dam,  and  the  injuries  resulting  there- 
from. They  were  told.  In  effect,  that  if  it  was 
necessary,  in  order  to  fulfil  their  contract  with 
the  company,  so  to  flood  the  river  as  to  dam- 
age plaintiff,  then  the  company  must  settle 
for  such  damage;  but  if  it  was  not  necessary, 
the  contractor  must  be  the  one  to  recompense 
the  plaintiff.  This  instruction  was  held  to  be 
in  accordance  with  the  well-settled  general  prin- 
ciples of  the  law.  as  applied  to  contractors,  and 
to  be  as  favorable  to  the  defendant  as  it  could 
ask. 

Where  the  roof  of  a  hall  on  the  upper  floor  of 
a  building  broke  through  under  the  weight  of  the 
snow  accumulated  upon  it,  a  tenant  of  the 
ground  floor,  whose  goods  were  damaged  by  the 
water  which  ran  down,  was  held  entitled  to  re- 
cover from  the  landlord,  on  the  ground  that 
while  the  building  was  being  altered  he  had 
directed  that  the  posts  on  which  the  roof  rested 
should  be  removed,  and  that  the  roof  should  be 
supported  by  iron  bars  running  across  the 
building  and  fastened  outside.  Evans  v.  Mur- 
phy (1808)  87  Md.  498,  40  Atl.  109. 

In  Murray  v.  Arthur  (1901)  98  111.  App.  331, 
the  employer  was  held  liable  where  he  insisted 
on  the  use  of  a  certain  kind  of  brick  for  the 
construction  of  a  chimney,  the  result  being  that 
the  rain  washed  out  the  mortar,  and  descended 
through  the  wall  into  the  plaintiff's  store. 

In  Lockwood  v.  New  York  (1858)  2  Hllt  66, 
the  defendant  was  held  liable  for  injuries  caused 
by  the  subsidence  of  a  house,  resulting  from  the 
withdrawal  of  the  sheath  piling  of  a  sewer,  as 
required  by  the  defendant's  agents. 

In  Threlkeld  v.  White  (1890)  8  New  Zealand 
L.  R.  513,  where  the  defendant  was  held  liable 
for  the  negligence  of  a  contractor  for  the  clear- 
ance of  land  in  allowing  fire  to  spread  onto  the 
adjoining  premises,  one  of  the  grounds  assigned 
for  the  decision  was  that  the  fire  was  used  "as 
a  part  of  the  work  undertaken."  The  court 
laid  it  down  that,  if  the  evidence  shows  that 
a  landowner  contemplated  the  use  of  fire  for  the 
purpose  of  clearing  his  land,  he  is  legally  in  the 
same  iwsitlon  as  if  he  had  by  the  contract  ex- 
pressly allowed  the  use  of  fire. 

In  cases  in  which  the  employer's  Intention  is 
not  defined  by  an  explicit  provision  in  the  agree- 
ment the  question  whether  he  contemplated  that 
the  work  should  be  executed  in  the  manner  in 
which  it  was  actually  executed  is  to  be  deter- 
mined from  a  consideration  of  any  circumstan- 
tial evidence  that  is  available. 

In  Andrews  v.  Runyon  (1884)  65  Cal.  620,  4 
Pac.  660.  where  it  was  sought  to  charge  one 
who  had  employed  an  independent  contractor  to 
repair  a  levee  near  a  highway  with  liability  for 
an  injury  caused  by  an  excavation  which  the 
contractor  had  made  in  the  highway  for  the 
purpose  of  obtaining  materials,  the  Jury  were 
instructed  that  if,  at  the  time  the  contract  was 
made,  It  was  the  fair  understanding  and  inten- 
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tion  of  all  parties  that  the  road  was  to  be  dug 
up  for  the  purpose  of  building  the  levee :  then 
whoever  made  the  contract  was  liable,  because, 
if  those  were  the  facts,  the  digging  up  of  a  pub- 
lic road  was  an  inherent  part  of  the  scheme  of 
building  the  levee.  These  remarks  were  held  to 
be  misleading.  "As  to  defendant's  liability  In 
this  regard,*'  said  the  court,  "the  direction 
should  have  been  that  the  Jury  must  be  satisfied 
that  it  was  a  part  of  the  contract  to  build  the 
levee  with  dirt  taken  from  the  road,  or  they 
were  to  disregard  it  The  law  does  not  Justify 
the  holding  of  a  party  bound  for  the  conse- 
quences of  an  illegal  act,  from  a  mere  sugges- 
tion In  a  conversation  In  regard  to  a  matter  of 
contract,  unless  there  can  be  Justly  Inferred 
from  It  an  intention  on  his  part  to  bind  himself 
contractually.  The  understanding  and  Inten- 
tion are  to  be  inferred  from  what  was  agreed  on 
contractually.*' 

In  McNamee  v.  Hunt  (1898)  30  C.  C.  A.  653, 
59  T7.  S.  App.  9,  87  Fed.  298,  the  gist  of  the 
action  was  that  the  contractor  was  a  negligent 
and  careless  man,  within  the  knowledge,  or 
means  of  knowledge,  of  the  defendant ;  that  no 
provision  was  made  in  the  <;ontract  for  the  ob- 
servance of  proper  precautions  In  doing  a  piece 
of  work  which  necessarily  required  blasting  in 
the  heart  of  a  city ;  that  in  fact  the  contractor 
did  this  work  without  taking  such  precautions, 
and  so  negligently  that  a  piece  of  rock  was 
thrown  out  by  the  blast,  and  struck  the  leg  of 
the  plaintiff  l)elow,  who  was  at  the  door  of  a 
hotel  on  a  public  street,  out  of  sight  of  the 
blasting.  The  court.  In  discussing  the  position 
of  the  plaintiff,  that  the  case  came  within  the 
scope  of  the  rule  which  affects  the  employer 
with  liability  where  the  work  Is  such  that  a 
nuisance  necessarily  results  from  doing  It  in  the 
ordinary  manner,  said:  "This  being  so,  a  de- 
cisive question  in  the  case  is  whether,  when  Mc- 
Namee made  this  contract,  he  authorized  blast- 
ing to  be  done  In  order  to  complete  it;  or,  in 
other  words,  whether,  in  order  to  fulfil  his  con- 
tract, the  contractor  necessarily  bad  to  blast, 
and  McNamee  knew  this.  If  blasting  was  not 
in  terms  authorized,  or  if  blasting  was  not  nec- 
essary to  be  used  In  performing  the  contract  of 
excavating  the  foundation,  or  if  McNamee  did 
not  contemplate  blasting,  then  blasting  which  in- 
jured the  plaintiff  below  was  purely  collateral 
to  the  work  contracted  to  be  done,  and  McNamee 
would  not  be  liable,  because  he  never  author- 
ized blasting  to  be  done.  Examining  the  con- 
tract, we  see  that  blasting  is  not  provided  for 
in  express  terms.  The  advertisement  called  for 
bids  at  a  stated  sum,  and  not  for  bids  by  cubic 
yard.  The  bid  does  refer  to  excavating  hard 
rock  at  so  much  per  cubic  yard.  But.  following 
the  advertisement,  the  lump  sum  offered  is  ac- 
cepted, and  nothing  is  said  about  blasting  In 
the  acceptance.  .  .  .  The  evidence  tends  to 
show  that  there  was  nothing  in  the  surface  ap- 
pearance of  this  lot  to  indicate  that  blasting 
was  necessary.  McNamee,  in  his  evidence,  with- 
out objection,  swore  that  there  was  not ;  that 
in  fact  he  did  not  think  there  ^as  any ;  and 
that  in  point  of  fact  he  did  not  suppose  that 
there  was  any  necessity  for  the  use  of  blasting. 
There  may  have  been  an  Inference  from  Britt's 
bid  that  blasting  was  necessary,  as  he  Included 
in  his  bid  a  charge  for  removing  'hard  rock.*  But 
this  was  only  an  Inference:  and  the  offer  was 
neither  accepted  nor  noticed  by  McNamee.  It 
therefore  becomes  a  question  of  fact  whether  the 
condition  of  the  soli  where  the  foundation  was 
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to  be  dug  was  such  that  McNamee  must  have 
known  that  blasting  was  necessary,  and  also 
whether  he  did  not  acquire  this  knowledge  dur- 
ing the  performance  of  the  contract." 

In  a  case  where  the  injury  was  due  to  the  use 
of  a  steam  engine  for  handling  materials  for  the 
repair  of  a  turnpike,  it  was  shown  by  the  evi- 
dence of  the  contractor's  superintendent  that 
the  machinery  used  In  and  about  the  work  was 
of  the  ordinary  kind  used  for  such  purposes: 
and  it  also  appeared  that  the  contract  required 
the  contractor  "to  make  all  necessary  connec- 
tions with  present  track  to  run  cars  to  crush- 
er." The  conclusion  of  the  court  was  that  the 
turnpike  company  had  reason  to  believe  a  steam 
engine  would  be  used  in  the  execution  of  the 
work  ;  but  it  was  considered  that,  as  the  use  of 
the  steam  engine  on  the  road  in  question  was 
not  a  nuisance  per  ae,  there  was  no  obligation 
on  the  company  to  prohibit  its  use.  City  & 
Suburban  R.  Co.  v.  Moores  (1894)  80  Md.  348, 
45  Am.  St.  Rep.  345»  30  Atl.  043. 

In  determining  the  legal  effect  of  the  con- 
tract, and  the  construction  to  be  put  upon  its 
terms,  it  is  permissible  to  consider  the  situa- 
tion of  the  parties  and  their  methods  of  do- 
ing the  same  class  of  work,  and  to  assume  that 
the  contract  was  made  with  reference  thereto. 
Hence,  although  it  is  ordinarily  presumed  that 
the  contractor  Is  employed  to  do  an  act  in  a 
reasonable  and  careful  manner,  yet,  if  the  em- 
ployer is  aware  that  he  has  methods  of  liis  own 
which  are  In  themselves  negligent  or  unlawful, 
the  inference  will  be  that  he  was  left  free  to 
adopt  his  own  negligent  method,  and  that  the 
Injury  was,  in  a  Judicial  sense,  the  result  of  ex- 
ecuting the  work  in  the  manner  contemplated 
by  the  parties  in  making  the  agreement.  Bran- 
nock  v.  Elmore  (1892)  114  Mo.  55.  21  S.  W. 
451,  where  the  plaintiff  was  Injured  by  a  frag- 
ment of  rock  thrown  by  a  blast,  the  accident 
being  caused  by  the  contractor's  failure  to  cover 
the  rock  to  be  blasted  before  firing  the  shot. 
DiscuBslug  the  evidence,  the  court  said :  *  "We 
think  the  contract  between  defendant  and  these 
employees,  which  may  be  fairly  deduced  from 
the  foregoing  evidence  together  with  the  cir- 
cumstance in  which  it  was  made»  was  that 
llailey  and  Crowburger  were  employed  by  de- 
fendant, at  40  cents  per  yard,  to  make  an  ex- 
cavation of  defined  dimensions  into  the  rock, 
by  means  of  blasting  in  their  customary  way, 
they  to  furnish  all  needful  material,  adopt 
their  own  methods,  and  to  be  free  from  the 
control  or  direction  of  defendant  In  other  re- 
spects, except  that  defendant  reserved  the  right 
to  put  his  servants  into  the  same  excavation  to 
remove  dirt  and  loose  rock,  but  not  to  Inter- 
fere with  the  work  of  Railey  and  Crowburger. 
.  .  .  If  the  contract  had  been  in  writing, 
and  had  specified  that  the  work  should  be  done 
In  a  particular  way,  which  was  in  itself  neg- 
ligent, then,  under  the  foregoing  decisions,  de- 
fendant would  be  held  liable  for  damages  re- 
sulting from  Its  execution  in  the  negligent  man- 
ner provided,  though  no  further  control  had 
been  retained  over  the  work.  The  same  rale 
should  apply  here  if  the  contract  was  made 
with  the  knowledge,  on  the  part  of  defendant, 
that  under  It  the  work  would  be  done  In  a  neg- 
ligent manner.  In  such  case  permission  should 
be   held   equlralent   to  direction.^ 

Compare  also  McNamee  v.  Hunt  (1898)  30 
C.  C.  A.  653,  59  IT.  S.  App.  9.  87  Fed.  298.  as 
stated,  aupra. 

In  order  to  charge  an  employer  with  liability 
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for  an  injury  resulting  from  conditions  which 
were  created  by  his  consent,  and  therefore  un- 
derstood by  him  to  be  Incidental  to  the  per- 
formance of  the  work,  it  must  be  shown  that 
those  conditions  were  the  legal  cause  of  the 
Injury  complained  of.  No  action  can  be  main- 
tained for  that  injury  If  it  resulted  proximately 
from  the  unauthorized  act  of  a  third  party. 

In  Cuff  V.  Newark  &  N.  Y.  R.  Co.  (1870)  35 
N.  J.  L.  17,  10  Am.  Rep.  205,  the  plaintiff's 
intestate  was  killed  by  the  explosion  of  a  can 
of  nitroglycerin  upon  a  section  of  the  defend- 
ant's road,  the  grading  of  which  was  to  be  done 
by  F.  V.  S.,  who,  with  the  defendant,  had 
made  a  subcontract  with  one  Shaffner  for  the 
rock  excavation,  the  understanding  of  all  par- 
ties being  that  nitroglycerin  was  to  be  used 
for  the  removal  of  the  rock.  The  accident  was 
due  to  the  negligence  of  one  Burns,  a  servant 
of  Shaffner,  who  had  charge  of  the  nitroglyc- 
erin. After  the  contract  had  been  sublet  to 
Shaffner  he  applied  to  the  engineer  of  the  com- 
pany for  permission  to  occupy  a  portion  of  its 
land  upon  which  he  might  erect  a  magazine  in 
which  to  store  the  oil  necessary  for  the  work 
of  bla^jting.  The  permission  was  granted,  and 
the  magazine  was  located  by  the  direction  of 
the  company's  engineer.  But  it  was  further  es- 
tablished that  Shaffner  had,  without  the  knowl- 
edge or  permission  of  the  company,  clandes- 
tinely engaged  in  the  business  of  selling  the  ex- 
plosive to  outside  parties,  and  that  the  accident 
occurred  about  150  yards  from  the  magazine, 
while  Burns  was  taking  part  In  this  unauthor- 
ized traffic.  Discussing  the  contention  that  the 
Injury   resulted   from   a  nuisance   erected   and 


maintained  on  the  lands  of  the  defendant  bv 
its  consent,  the  court  said :  "It  is  obvious  that 
the  injury  received  by  the  deceased,  from  which 
death  resulted,  is  too  far  removed  from  the  act 
of  the  company  to  impose  a  liability  for  it  upon 
them.  It  did  not  result  naturally  or  proxi- 
mately from  the  nuisance  they  permitted  on 
their  lands,  but  was  caused  directly  by  the  un- 
authorized and  independent  act  of  a  third  per- 
son intervening  between  the  nuisance  they  con- 
sented to  and  the  injury.  ...  If  the  case 
had  sliown  that  they  had  consented  to  the  use 
of  their  land  for  the  traffic  in  which  Shaffner 
had  engaged,  they  might  have  been  held  for  any 
injury  that  resulted  Immediately  In  connec- 
tion with  the  transaction  of  that  business.  No 
such  case  was  made  at  the  trial.  The  injury 
was  not  caused  by  the  nuisance  which  had  the 
approbation  and  consent  of  the  company.  Their 
consent  was  to  the  erection  of  a  magazine  to 
be  used  for  the  limited  purpose  of  storing  ma- 
terials for  the  necessary  operation  of  their 
works,  in  the  handling  and  management  of 
which  Burns  would  have  been  continually  un- 
der the  observation  of  others  engaged  on  the 
works,  who  wou'd  have  detected  any  unfitness 
for  his  business  arising  from  Intoxication.  At 
most,  consent  to  the  erection  of  the  magazine 
for  that  purpose  can  only  be  said  to  have  af- 
forded an  opportunity  for  the  unauthorized  act 
of  Shaffner  in  appropriating  it  to  another  use, 
and  the  negligent  act  of  Burns,  who  in  law  is  a 
stranger  to  the  defendants,  and  for  whose  acts 
Shaffner  alone  is  responsible." 

C.  B.  L. 
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•1.  SnbdiTtiiloii  2  of  (  6825,  Rev.  Code* 
1890,  pro-vldlnor  for  the  appointment 
of  a  special  administrator  in  cases 
where  *'the  death  of  the  person  whose  estate 
is  in  question  is  not  satisfactorily  proved,  but 
he  is  shown  to  have  disappeared  under  cir- 
cumstances which  afford  reasonable  grounds 
to  believe,  either  that  he  is  dead,  or  has  been 
secreted,  confined,  or  otherwise  unlawfully 
done  away  with,"  is  Invalid,  as  depriving  the 
person  of  his  property  and  its  possession 
without  notice  or  due  process  of  law,  when 
applied  to  the  property  of  a  person  living, 
although  such  special  administrator  has  no 
power  to  administer  such  estate  generally. 

2.  Tbe  taking:  of  the  poasesiiion  of  the 
property  of  snch  person    under     letters 

•  Headnotes  by  Mobgan^  J. 


Note. — For  a  similar  case  in  this  series  hold- 
ing that  a  statute  authorizing  administration 
upon  the  estate  of  a  person  who  has  left  home 
and  has  not  been  heard  from  for  seven  years 
is  unconstitutional,  see  Carr  v.  Brown,  38  L. 
R.  A.  294. 
66  L.  R.  A. 


of  administration  issued  without  notice  is 
not  such  notice  to  such  owner  as  will  vali- 
date the  proceedings. 

3.  The  taklnsr  of  possession  of  a  per- 
son*s  property  vnder  snch  circnm- 
stances  cannot  be  upheld  as  a  proiier  ex- 
ercise of  the  police  power  of  the  state. 

4.  Costs  and  disbursements  incurred  by 
such  special  administrator,  acting  in  good 
faith,  are  not  a  legal  charge  against  such 
person  or  his  property,  as  the  proceedings 
are  wholly  void. 

(February  11,  1904.) 

APPEAL  by  defendant  from  a  judgment  of 
the  District  Court  for  Grand  Forks 
County  affirming  an  order  of  the  County 
Court  granting  a  motion  to  set  aside  the 
appointment  of  a  apecial  administrator  for 
the  property  of  Louis  Houg.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr,  P.  H.  Peterson,  with  Mr.  William 
J.  Clapp,  in  propria  persona,  for  appel- 
lant: 

The  statute  under  consideration  is  purely 
and  simply  for  the  appointment  of  a  special 
administrator,  and  his  business  is  only  to 
collect  and  hold  the  property  until  one  of 
two  things  is  accomplished:     (a)  the  return 
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of  the  owner;  or  (b)  proof  of  his  death  and 
the  appointment  of  a  general  administrator. 
It  does  not  contemplate  distribution,  but 
the  preservation  of  the  property.  Its  ob- 
ject is  to  enable  creditors  and  next  of  kin 
of  absentees  to  take  possession  of  property 
that  would  otherwise  go  to  waste,  and  hold 
it  for  the  benefit  of  the  absentee  or  his  heirs. 
How,  then,  can  it  be  argued  successfully 
that  it  will  deprive  a  person  of  his  property 
without  due  process  of  law?  Its  object  and 
effect  are  just  the  opposite,  viz,,  to  protect 
the  property  and  return  it  to  him  or  to  his 
•duly  appointed  representatives. 

Mr,  Guy  C.  H.  CorllM,  for  respondent: 

The  order  appointing  the  special  admin- 
istrator is  absolutely  void  for  want  of  ju- 
risdiction. The  statute  does  not  intend,  in 
the  teeth  of  the  Constitution,  to  vest  juris- 
diction in  the  county  court  over  the  estates 
of  living  persons.  Administration  proceed- 
ings as  to  the  parties  living  are  absolutely 
void. 

Allen  V.  Dundas,  3  T.  R.  125;  Griffith  v. 
Frazier,  8  Cranch,  9,  3  L.  ed.  471;  Bums  v. 
Van  Loan,  29  La.  Ann.  560;  Jochumaen  v. 
Suffolk  8av,  Bank,  3  Allen,  87;  Moore  v. 
Smith,  II  Rich.  L.  569,  73  Am.  Dec.  122; 
1  Williams,  Exrs.  461;  Melia  v.  Simmons, 
45  Wis.  334,  30  Am.  Rep.  746;  Andrews  v. 
Avory,  14  Gratt.  229,  73  Am.  Dec.  355; 
Withers  v.  Patterson,  27  Tex.  495,  86  Am. 
Dec.  643;  Morgan  v.  Dodge,  44  N.  H.  255, 
82  Am.  Dec.  213;  Duncan  v.  Stewart,  25 
Ala.  408,  60  Am.  Dec.  527;  M'Pherson  v. 
Cunliff,  11  Serg.  &  R.  422,  14  Am.  Dec.  642; 
Stevenson  v.  Superior  Court,  62  Cal.  60; 
Johnson  v.  Beazley,  65  Mo.  250,  27  Am.  Rep. 
276;  D'Arusment  v.  Jones,  4  Lea,  251,  40 
Am.  Rep.  12;  Thomas  v.  People,  107  111. 
517,  47  Am.  Rep.  458;  Waters  v.  Stickney, 
12  Allen,  1,  90  Am.  Dec.  122 ;  Day  v.  Floyd, 
130  Mass.  488;  French  v.  Frazier,  7  J.  J. 
Marsh.  425;  Peehles*s  Appeal,  15  Serg.  & 
R.  39;  State  v.  White,  29  N.  C.  (7  Ired.  L.) 
116;  Perry  v.  St,  Joseph  d  W,  R.  Co,  29 
Kan.  420;  Devlin  v.  Com,  101  Pa.  273,  47 
Am.  Rep.  710. 

Even  if  the  statutes  and  Constitution  of 
North  Dakota  permitted  administration  pro- 
ceedings with  respect  to  the  property  of  liv- 
ing persons,  such  proceedings  would  consti- 
tute taking  the  property  without  due  proc- 
ess of  law  within  the  meaning  of  the  14th 
Amendment  to  the  Federal  Constitution. 

Thomas  v.  People,  107  111.  517,  47  Am. 
Rep.  458;  Carr  v.  Brown,  20  R.  I.  215,  38 
L.  R.  A.  294,  78  Am.  St.  Rep.  855,  38  Atl. 
9 :  Lavin  v.  Emigrant  Industrial  Sav.  Bank, 
18  Blatchf.  1,  1  Fed.  641;  Scott  v.  McNeal, 
164  U.  S.  34,  38  L.  ed.  896,  14  Sup.  Ct.  Rep. 
1108;  Epping  v.  Robinson,  21  Fla.  36;  Mar- 
fin  v.  Robinson,  67  Tex.  368,  3  S.  W.  550; 
Springer  v.  Shavender,  116  N.  C.  12,  33  L. 
(>r>  L.  R.  A. 


R.  A.  772,  47  Am.  St.  Rep.  791,  21  S,  E. 
397,  118  N.  C.  33,  54  Am.  St.  Rep.  708,  23 
S.  £.  976. 

Morgan,  J.,  delivered  the  opinion  of  the 
court: 

In  December,  1899,  one  Louis  Houg, 
thirty  years  of  age,  disappeared  from  Grand 
Forks  county  under  circumstances  which  af- 
forded reasonable  grounds  for  the  belief 
that  he  was  dead,  or  had  been  secreted  or 
otherwise  unlawfully  made  away  with.  Up- 
on his  disappearance,  search  was  made  for 
him  by  the  public  authorities,  and  a  re- 
ward offered  by  the  county  conunissioners 
of  said  county  for  the  production  of  his 
body  and  the  apprehension  of  his  murderers. 
All  his  relatives  were  notified  of  the  facts 
relating  to  his  disappearance.  Some  of  his 
relatives  resided  in  Minnesota,  and  others  in 
Norway.  Upon  their  request,  a  most  care- 
ful and  thorough  search  was  again  made  for 
his  body.  One  Swenson,  a  brother-in-law  of 
Houg,  consulted  the  state's  attorney,  and 
upon  his  advice  an  application  was  made  for 
the  appointment  of  a  special  administrator, 
and  for  this  purpose  Swenson  was  given  a 
power  of  attorney  from  all  the  relatives  of 
said  Houg  to  act  as  their  representative. 
When  Houg  disappeared  he  left  in  the  house, 
on  the  farm  on  which  he  worked  as  foremab, 
personal  property  consisting  of  clothing,  a 
trunk,  carpenter's  tools,  and  one  promissory 
note  for  $500,  and  some  other  personal  prop- 
erty. There  were  no  creditors.  All  of  his 
personal  property  was  worth  about  $540. 
The  appellant,  William  J.  Clapp,  was  duly 
appointed  special  administrator  on  April  30, 
1901,  under  subdivision  2  of  §  6325,  Rev. 
Codes  1899,  and  duly  qualified  by  giving  a 
bond  for  the  faithful  discharge  of  his  duties. 
He  inventoried  the  property,  and  took  the 
same  into  his  possession.  Said  Houg  was 
not  dead,  however,  and  informed  his  rela- 
tives of  his  whereabouts  in  January,  1902. 
He  had  secretly  left  the  place  on  which  he 
worked,  and  had  gone  to  the  state  of  Wash- 
ington, where  l)e  worked  without  communi- 
cating to  any  of  his  former  friends  or  his 
relatives  his  whereabouts,  although  able  to 
do  so;  he  being  of  good  health  during  all 
this  time,  and  capable  of  writing  to  them 
if  he  so  desired.  The  expenses  of  the  spe- 
cial administrator,  attorneys'  fees,  court 
fees,  searching  for  the  body,  and  other  dis- 
bursements, amounted  to  $245.84.  The  pro- 
bate court  disallowed  the  bill  for  expenses 
and  disbursements,  and  the  administrator 
appealed  to  the  district  court.  The  trial 
court  found  that  the  order  of  the  county 
court  appointing  a  special  administrator  of 
Houg's  estate  was  null  and  void,  for  the  rea- 
son that  said  Houg  was  not  dead,  but  a 
living  person,  and  denied  the  administrator's 
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application  for  costs  and  necessary  disburse- 
ments and  expenses  incurred  while  acting 
as  such  special  administrator.  The  admin- 
istrator appeals  from  the  judgment  entered 
on  such  finding. 

It  is  conceded  by  the  respondent  that  the 
administrator  and  all  persons  concerned  in 
the  appointment  of  an  administrator  acted 
in  good  faith.  It  is  also  conceded  by  the 
respondent  that  the  disbursements,  as  pre- 
sented for  allowance,  are  reasonable  in 
amount,  in  view  of  the  services  rendered. 
It  is  conceded  by  the  appellant  that  the  or- 
der appointing  the  special  administrator  was 
properly  set  aside,  but  he  contends  that  the 
necessary  expenses  of  such  administration 
should  be  allowed  and  paid  before  he  can 
be  compelled  to  turn  over  the  property.  The 
grounds  of  his  contention  are  that  the  stat- 
ute under  which  the  appointment  was  made 
-does  not  contemplate  a  general  adminis- 
tration of  the  estate,  but  simply  taking  pos- 
session of  the  estate  of  the  absentee  until 
his  return,  or  until  satisfactory  proof  of 
his  death  is  received,  and  a  general  adminis- 
trator appointed.  The  statute  under  which 
the  appointment  was  made  reads  as  fol- 
lows: 

"Sec.  6325.  A  special  administrator  shall 
be  appointed  when  necessary  or  proper  for 
the  protection  of  the  property  or  the  rights 
of  creditors  or  other  persons  interested  in 
the  estate,  in  either  of  the  following  cases: 
.  .  .  (2)  In  a  special  proceeding  in 
which  probate  or  general  administration  is 
•denied  because  the  death  of  the  person  whose 
«state  is  in  question  is  not  satisfactorily 
proved ;  but  he  is  shown  to  have  disappeared 
under  circumstances  which  afTord  reasonable 
grounds  to  believe,  either  that  he  is  dead, 
-or  has  been  secreted,  confined,  or  otherwise 
unlawfully  made  away  with." 

"Sec.  6328.  A  special  administrator  has 
the  same  authority  as  a  general  adminis- 
trator to  take  into  his  possession  personal 
property,  to  secure  and  preserve  it,  to  col- 
lect debts  due  the  estate,  and  to  take  charge 
of  the  real  estate  and  preserve  it  from  waste 
or  other  injury  and  receive  the  rents,  profits, 
4ind  income  thereof  and  for  either  of  those 
purposes  he  may  maintain  any  action  or 
special  proceeding.  He  must  also  make  an 
inventory  and  render  an  account,  and  may 
sell  perishable  property,  or  do  any  other  act 
which  he  may  be  specially  required  to  do  by 
-direction  of  the  court,  but  cannot  act  gen- 
erally in  matters  pertaining  to  the  settle- 
ment of  the  estate." 

"Sec.  6331.  When  letters  testamentary  or 
of  general  administration  on  the  estate  are 
granted  the  powers  of  a  special  administra- 
tor cease  and  he  must  forthwith  deliver  to 
tihe  executor  or  administrator  all  the  prop- 
«5  L.  R.  A. 


erty  and  effects  of  the  decedent  remaining 
in  his  hands." 

It  will  be  observed  that'^the  appointment 
of  a  special  administrator  is  to  continue, 
under  the  terms  of  the  statute,  until  a  gen- 
eral administrator  or  an  executor  is  ap- 
pointed. The  statute  makes  no  provision 
for  the  disposition  of  the  property  by  the 
special  administrator  in  case  of  the  return 
of  the  person  believed  to  be  dead.  Nor  is 
there  any  provision  for  allowance  of  his 
costs  or  for  his  compensation  in  the  event  of 
the  person  returning  and  demanding  his 
property.  The  appellant  claims  that  he 
should  be  allowed  his  costs  in  the  proceed- 
ing, on  the  ground  that  the  statute  contem- 
plates taking  care  of  an  absentee's  prop- 
erty, and  does  not  provide  for  its  final  dis- 
tribution, and  that  it  is,  in  that  view,  a 
valid  law.  Respondent  contends  that  the 
entire  proceeding  is  based  upon  an  assump- 
tion of  death,  and  is  one  authorizing  taking 
possession  of  property  under  the  belief  that 
the  absentee  owner  is  dead,  and  holding  the 
same  until  satisfactory  proof  of  his  death 
is  made,  and  general  administration  initiat- 
ed, and  that  the  proceedings  in  this  case  are 
void  because  taken  upon  the  estate  of  a  liv- 
ing person.  Appellant  concedes  that  the  es- 
tate of  a  living  person  cannot  be  adminis- 
tered and  distributed. 

We  shall  not  determine  in  this  case 
whether  this  statute  is  applicable  to  the 
estate  of  dead  or  of  living  persons,  or  both, 
nor  whether  the  statute  is  unconstitutional, 
as  conferring  powers  upon  the  probate  court, 
in  respect  to  preserving  the  property  of 
absentees,  not  vested  in  it  by  §  3  of  the 
Constitution.  Conceding,  for  the  purposes 
of  this  case  only,  that  such  power  may  be 
conferred  upon  the  county  court  in  respect 
to  the  property  of  living  absentees,  we 
reach  the  conclusion  that  the  law,  so  far  as 
it  affects  the  property  of  living  persons,  con- 
travenes the  provision  of  the  14th  Amend- 
ment of  the  Federal  Constitution,  that  per- 
sons shall  not  be  deprived  of  their  property 
without  due  process  of  law.  The  proceedings 
under  which  special  administrators  are  ap- 
pointed in  cases  like  the  one  at  bar  follow 
a  refusal  to  appoint  a  general  administrator 
on  account  of  the  failure  of  satisfactory 
proof  of  the  death  of  the  owner  of  the 
property  to  be  taken  into  possession.  No 
additional  notice  is  given  after  the  refusal 
to  appoint  a  general  administrator.  The 
notice  previously  given  as  provided  by  § 
6317,  Rev.  Codes  1899,  is  a  notice  to  all 
persons  interested  in  the  estate,  and  rests 
on  the  assumption  that  the  owner  is  dead. 
This  is  in  no  sense  a  notice  to  the  owner 
of  the  estate,  but  is  a  notice  to  those  inter- 
ested therein  adversely  to  him.  Scott  v.  Mc- 
ycaly  154  U.  S.  34,  38  L.  ed.  896,  14  Sup. 
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Ct.  Rep.  1108;  Courr  v.  Brovrny  20  R.  1. 
216,  38  L.  R.  A.  294,  78  Am.  St.  Rep.  855, 
38  Atl.  9.  He  is  not  a  party  to  the  notice, 
nor  to  the  proceedings.  No  hearing  is  af- 
forded him  on  any  question.  The  fact  that 
he  ''has  disappeared  under  circumstances 
which  afford  reasonable  grounds  to  believe, 
either  that  he  is  dead,  or  has  been  secreted, 
confined,  or  otherwise  unlawfully  made  away 
with,"  is  adjudicated  without  any  finding 
of  any  kind  of  an  attempt  to  notify  him. 
The  possession  of  the  property  is  trans- 
ferred to  another.  The  tangible  form  of  the 
property  is  changed  by  suits  and  collections. 
What  may  be  deemed  perishable  property  is 
sold.  Costs  and  expenses  are  incurred.  He  is 
now  called  upon  to  pay  these  expenses,  or  his 
property  will  necessarily  be  sold  to  pay 
them.  This  is  claimed  to  be  done  for  his 
benefit,  by  preserving  his  property.  If  this 
law  in  fact  contemplates  the  tciking  pos- 
session of  the  property  of  a  living  person, 
he  should  have  an  opportunity  to  be  heard, 
upon  some  kind  of  notice,  before  the  steps 
are  taken;  and  taking  them,  without  some 
proscribed  notice  to  him  to  be  given  in  some 
way  indicated,  is  depriving  him  of  his  prop- 
erty without  due  process  of  law.  In  Thomas 
V.  PeopU,  107  111.  517,  47  Am.  Rep.  458, 
it  was  said:  "The  general  rule  unquestion- 
ably is  that  no  one  is  bound  by  an  adjudi- 
cation of  which  he  had  no  notice,  or  to 
which  he  was  not  a  party.  Testing  the  pres- 
ent case  by  this  rule,  appellee  is  clearly  not 
bound."  In  "8coit  v.  McNeal,  154  U.  S. 
34,  38  L.  ed.  896,  14  Sup.  Ct.  Rep.  1108,  the 
court  said:  "As  the  jurisdiction  to  issue 
letters  of  administration  upon  his  estate 
rests  upon  the  fact  of  his  death,  so  the  no- 
tice given  before  issuing  such  letters  as- 
sumes that  fact,  and  is  addressed,  not  to 
him,  but  to  those  who  after  his  death  may 
be  interested  in  his  estate,  as  next  of  kin, 
legatees,  creditors,  or  otherwise.  Notice  to 
them  cannot  be  notice  to  him,  because  all 
their  interests  are  adverse  to  his.  The  whole 
thing,  so  far  as  he  is  concerned,  is  res  inter 
alios  acta,"  In  Hollingstcorth  v.  Barbour, 
4  Pet.  476,  7  L.  ed.  926,  the  court  said:  "It 
is  an  acknowledged  general  principle  that 
judgments  and  decrees  are  binding  only  up- 
on parties  and  privies.  The  reason  of  the 
rule  is  founded  in  the  immutable  principle 
of  natural  justice  that  no  man's  right  should 
be  prejudiced  by  the  judgment  or  decree  of 
a  court,  without  an  opportunity  of  defend- 
ing the  right.  Tliis  opportunity  is  afford- 
ed (or  supposed,  in  law,  to  be  afforded) 
by  a  citation  or  notice  to  appear,  actually 
served,  or  constructively,  by  pursuing  such 
means  as  the  law  may  in  special  cases  re- 
gard as  equivalent  to  personal  service."  In 
Walden  v.  Craig,  14  Pet.  154,  10  L.  ed.  397, 
the  court  said:  "It  is  admitted  that  tlie 
65  L.  R.  A. 


service  of  process  or  notice  is  necessary  to 
enable  a  court  to  exercise  jurisdiction  in  a 
case,  and,  if  jurisdiction  be  taken  where- 
there  has  been  no  service  of  process  or  no- 
tice, the  proceeding  is  a  nullity.  It  is  not 
only  voidable,  but  it^is  absolutely  void.*' 
See  also  BosvceU  v.  Otis,  9  How.  336,  13  L. 
ed.  164;  "Nations  v.  Johnson,  24  How.  203, 
16  L.  ed.  631. 

Appellant's  contention  on  the  question 
of  notice  is  that  this  is  a  proceeding  in  rem„ 
and  taking  possession  of  the  property  is 
notice  to.  the  owner.  The  proceedings  were- 
taken  and  the  administrator  appointed  be- 
fore possession  was  taken  of  the  property, 
so  that  the  possession  of  the  property  wa» 
taken  under  an  order  void,  as  to  him,  for 
want  of  notice.  It  is  the  petition  that  gives- 
the  county  court  jurisdiction  to  act  at  all, 
and  the  filing  of  the  petition  is  not  followed 
by  giving  the  owner  notice  and  an  oppor- 
tunity to  be  heard.  He  is  not  bound  at  all 
unless  he  can  be  bound  by  void  proceedings. 
We  discover  no  difference  in  this  case  fronk 
other  proceedings  in  rem  in  state  courts^ 
No  contention  will  be  made  that  in  attach- 
ment and  foreclosure  of  real-estate  mort- 
gages by  advertisement,  and  like  proceed- 
ings, notice  would  be  given  to  the  owner  by 
taking  the  possession  of  the  property.  Even 
in  proceedings  strictly  in  rem,  in  admiralty 
courts,  notice  is  generally  essential,  unless 
the  proceeding  is  brought  against  the  prop- 
erty, as  defendant.  In  such  cases,  taking 
possession  is  deemed  notice  to  the  owner 
under  the  Federal  practice.  As  was  said  in- 
Hollingsworth  v.  Barbour,  4  Pet.  475,  7  L. 
ed.  926:  '*Tlie  course  of  proceeding  in  ad- 
miralty causes,  and  some  other  cases  where- 
the  proceeding  is  strictly  in  rem,  may  be 
supposed  to  be  exceptions  to  this  rule.  They 
are  not  properly  exceptions.  The  law  re- 
gards the  seizure  of  the  thing  as  construc- 
tive notice  to  the  whole  world,  and  all  per- 
sons concerned  in  interest  are  considered  as- 
affected  by  this  constructive  notice.  Bat 
if  these  cases  do  form  an  exception » 
the  exception  is  confined  to  cases  of 
the  class  already  noticed,  where  the  pro- 
ceeding is  strictly  and  properly  in  rem,. 
and  in  which  the  thing  condemned  is  first 
seized,  and  taken  into  the  custody  of  the 
court."  See  also  Lavin  v.  Emigrant  in- 
dustrial 8av.  Bank,  18  Blatchf.  224,  1  Fed. 
Rep.  64 1.  Under  the  cases  cited,  the  taking  of 
the  property  in  this  case  would  not  be  con- 
structive notice  to  the  owner.  It  was  taken 
under  an  order  of  the  county  court,  made 
without  any  notice  or  pretended  notice.  It 
was  not  tak^n  by  virtue  of  valid  process. 
In  Thomas  v.  People,  107  111.  517,  47  Am* 
Rep.  468,  the  court  said:  "But  it  is  said 
the  grant  of  letters  upon  an  estate  is  in  the 
nature  of  a  proceeding  in  rem,  and  therefore 
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the  case  in  hand  does  not  come  within  the 
rule  mentioned, — that,  the  proceeding  be- 
ing against  the  estate  itself,  those  having 
an  interest  in  it  must  look  out  for  them- 
selves. Conceding  this  to  be  so,  what  fol- 
lows? Are  we  to  conclude,  because  the  law 
confers  power  upon  the  probate  court  to 
grant  administration  on  a  dead  man*s  es- 
tate upon  a  mere  ex  parte  petition,  that  it 
therefore  follows  the  court  may  lawfully 
make  such  grant  upon  a  live  man*s  estate, 
and  that  even  without  giving  him  an  oppor- 
tunity to  be  heard?"  The  absence  of  notice 
renders  the  proceedings  void,  and  the  stat- 
ute is  of  no  validity,  as  against  the  property 
of  a  living  person,  because  it  does  not  pro- 
vide for  notice  to  him.  In  no  case,  under 
state  procedure,  is  the  mere  taking  of  pos- 
session of  property  equivalent  to  notice  of 
action  to  be  taken  in  reference  to  such  prop- 
erty. We  do  not  refer,  in  what  has  been 
said,  to  destruction  or  regulation  of  prop- 
erty under  what  is  denominated  the  police 
power  of  the  state. 

It  is,  lastly,  claimed  that  the  proceed- 
ings can  be  sustained,  although  based  on  no 
notice,  and  the  statute  upheld  as  constitu- 
tional, under  the  police  power  of  the  state. 
No  case  is  cited,  and  we  find  none,  bringing 
this  case  within  the  regulations  of  that 
power.  Such  power  extends  to  protection 
of  life,  health,  general  welfare,  and  the 
property  of  citizens  from  injurious  results 
from  the  actions  of  others,  or  in  the  use  of 
their  property,  but  does  not  generally  go  to 
the  extent  of  depriving  them  of  such  prop- 
erty, or  its  possession,  without  notice,  ahd 
due  process  of  law.  Generally,  and  except 
in  cases  of  danger  to  health  or  property 
rights,  the  exercise  of  such  power  is  subject 
to  the  constitutional  guaranty  of  the  I4th 
Amendment.  It  is  only  in  such  and  other 
similar  cases  that  property  can  be  taken 
without  notice.  "Due  process  of  law"  has 
been  defined  as  follows :  "By  the  law  of  the 
land  is  most  clearly  intended  the  general 
law, — a  law  which  hears  before  it  condemns, 
which  proceeds  upon  inquiry,  and  renders 
judgment  only  after  trial.  The  meaning  is 
that  every  citizen  shall  hold  his  life,  liberty, 
property^  and  immunities  under  the  protec- 
tion of  the  general  rules  which  govern  so- 
ciety." Dartmouth  College  v.  Woodward^  4 
Wheat.  579,  4  L.  ed.  644;  Cooley,  Const. 
Lim.  6th  ed.  432;  Burdett  v.  Allen,  35  W. 
Va.  347,  14  L.  R.  A.  337,  13  S.  E.  1012; 
Ft.  Bmith  v.  Dodaon,  51  Ark.  447,  4  L.  R.  A. 
252,  14  Am.  St.  Rep.  62,  11  S.  W.  687.  In 
Scott  V.  MoNeal,  154  U.  S.  34,  38  L.  ed. 
896,  14  Sup.  Ct.  Rep.  1108,  the  court  said: 
"The  appointment  by  the  probate  court  of 
an  administrator  of  the  estate  of  a  living 
person,  without  notice  to  him,  being  with- 
out jurisdiction  and  wholly  void  as  against 
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him,  all  acts  of  the  administrator,  whether 
approved  by  that  court  or  not,  are  equally 
void.  "  The  receipt  of  money  by  the  admin- 
istrator is  no  discharge  of  a  debt,  and  a. 
conveyance  of  property  by  the  administra- 
tor passes  no  title.  .  .  .  And  he  is  not 
bound  either  by  the  order  appointing  the 
administrator,  or  by  a  judgment  in  any 
suit  brought  by  the  administrator  against 
a  third  person,  because  he  was  not  a  party 
to,  and  had  no  notice  of,  either."  Tlie  effect 
of  holding  that  the  special  administrator 
lawfully  took  possession  of  the  property  m 
this  case  would  be  that  a  person,  by  absent- 
ing himself  as  Houg  did,  subjects  his  prop- 
erty to  be  taken  and  dissipated  in  paying 
the  expenses  of  court  proceedings.  We  do 
not  think  that  such  a  construction  was  in- 
tended, nor  that  possession  of  the  property 
was  intended  to  be  taken  under  such  cir- 
cumstances as  are  here  presented.  The  prop- 
erty consisted  of  inanimate  personal  prop- 
erty. Leaving  it,  as  was  done,  in  no  way 
affected  the  public,  or  the  public  health  or 
welfare.  The  injury  following  its  abandon- 
ment was  to  Houg  alone.  If  the  property 
was  of  such  character  that  its  presence  was- 
injurious  to  others,  or  of  such  character 
that  it  should  be  cared  for  in  order  to  pre- 
serve life  or  prevent  suffering,  the  General 
Statutes  afford  ample  authority  for  taking- 
possession  of  it  for  such  purpose.  §  7500,. 
Rev.  Codes  1899.  But  the  taking  of  pos- 
session of  it  under  this  law,  in  the  interests- 
of  the  absentee,  without,  at  least,  notice- 
to  him,  cannot  be  done  without  his  consent^ 
under  the  circumstances  of  this  case;  and^ 
as  the  law  provides  for  no  notice,  it  must 
be  held  invalid  to  that  extent,  at  least. 

The  language  of  the  court  in  Moore  ▼• 
amith,  11  Rich.  L.  569,  73  Am.  Dec.  122,, 
may  be  quoted  as  applicable  to  this  case  to> 
some  extent:  "Under  a  comparison  of  the 
several  merits  of  these  parties,  blame  and 
laches  have  been  imputed  to  the  plaintiff' 
for  his  long-continued  neglect  of  his  prop- 
erty and  friends,  by  which  others  were  mis- 
led. Of  the  reasons  of  the  plaintiff's  con* 
duct,  we  are  not  informed.  It  is  enough 
that  he  was  under  no  legal  obligation  to  stay, 
where  his  property  was,  or  to  give  informa- 
tion concerning  himself  when  he  was  away. 
He  encountered  the  risk  of  the  statute  of 
limitations,  which,  if  his  absence  had  been  a 
little  longer,  would  have  forever  barred  him."' 

For  a  general  discussion  upon  the  valid- 
ity of  statutes  similar  to  the  one  under  con- 
sideration, see  1  Woerner's  Am.  Law  of  Ad- 
ministration, §  212. 

The  judgment  is  affirmed. 

ToniiK,  Ch.  J.,  concurs.  Cochrane,  J.,, 
having  been  of  counsel  in  the  court  below, 
took  no  part  in  the  decision. 
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*1.  "The  rtsl&t  of  trial  by  Jiiry,»'  which 
Is  secured  to  all  by  8  7  of  the  state  Consti- 
tution, includes  all  of  the  substantial  ele- 
ments of  the  trial  by  Jury  as  they  were 
known  to  and  understood  by  the  framers  of 
the  Constitution  and  the  people  who  adopted 
it. 

2.  The  system  of  trial  by  Jury  in  erim- 
Inal  eases,  which  existed  in  this  Jurisdic- 
tion for  fourteen  vears  prior  to  the  adoption 
of  the  Constitution,  gave  the  state,  as  well 
as  the  defendant,  a  right  to  have  the  place 
of  trial  changed  from  the  county  where  the 
olfense  was  committed  to  another  county, 
when  necessary  to  secure  a  fair  and  impar- 
tial trial ;  and  it  was  the  right  thus  known 
and  understood  which  is  secured  by  the  Con- 
stitution. 

3.  At  common  la'vr  the  rlsht  of  trial  by 
a  Jury  of  the  county  of  the  olfense 
fvas  a  seneral  one,  not  unconditional, 
but  always  subject  to  the  exception  that  the 
indictment  might  be  removed  and  the  trial 
take  place  in  another  county,  either  upon 
the  application  of  the  prosecution  or  the  de- 
fendant, when  necessary  to  secure  a  fair  and 
Impartial  trial. 

A.  Rev.  Codes  1899,  |  8122»  which  pro- 
Tides  for  a  change  of  place  of  trial 
to  another  county,  upon  the  application  of 
the  state's  attorney,  when  a  fair  and  impar- 
tial trial  cannot  be  had  in  tbe  original  coun- 
ty, merely  perpetuates  the  right  as  It  was 
known  when  the  Constitution  was  adopted, 
and  also  as  it  existed  at  common  law,  and 
does  not  violate  the  right  of  trial  by  Jury 
as  secured  by  |  7  of  the  state  C9nstitutIon. 

(May  21,  1004.) 

PETITION  by  defendant  for  a  writ  of 
certiorari  to  review  an  order  granting 
«.  change  of  venue  in  a  prosecution  for  mur- 
■der.     Denied. 

The  facts  are  stated  in  the  opinion. 

Messrs,  Morrill  A  Ensernd,  with  Mr. 

Joseph  Cleary,  for  plaintiff  in  certiorari: 

The  right  to  jury  trial,  guaranteed  by  the 

.constitutional  provision,  is  the  right  to  trial 

by  jury  as  that  right  was  recognized  by  the 

usage  of  the  common  law. 

Debates  Constitutional  Convention  N.  D. 
pp.  301,  362;   State  v.  Bates,  43  L.  R.  A. 

•Ileadnotes  by  Young,  Ch.  J. 


Note. — For  a  case  In  this  series  holding  that 
the  right  to  trial  by  Jury  at  common  law  in- 
•cludes  the  right  to  have  the  Jury  obtained  from 
the  vicinage  or  county  where  the  crime  is  com- 
mitted, and  the  statute  providing  for  change 
of  venue  without  defendant's  consent  is  un- 
constitutional, see  People  v.  Powell,  11  L.  R. 
A.  75,  with  note  as  to  change  of  venue  in  crim- 
inal cases. 
^M  L.  R.  A. 


33,  and  notes,  14  Utah,  293,  47  Pac.  78; 
Harris  v.  People,  128  111.  585,  15  Am.  St 
Rep.  153,  21  N.  E.  563;  Koppikus  v.  State 
Capital,  16  Cal.  248 ;  Lommen  v.  Minneapo- 
lis Gaslight  Co.  65  Minn.  196,  33  L.  R.  A. 
437,  60  Am.  St.  Rep.  450,  68  N.  W.  63; 
Carpenter  v.  State,  4  How.  (Miss.)  163, 
34  Am.  Dec.  116;  Sovereign  v.  State,  4  Ohio 
St.  489;  Clark  v.  Utica,  18  Barb.  461;  Work 
v.  State,  2  Ohio  St.  296,  59  Am.  Dec.  671 ; 
Watt  V.  People,  126  111.  9,  1  L.  R.  A.  403, 
18  N.  E.  340. 

The  panel  must  be  composed  of  men  from 
the  county  where  the  offense  was  commit- 
ted. 

4  Bl.  Com.  p.  349;  2  Pollock  &  M.  History 
of  English  Law,  621;  Chitty,  Crim.  Law, 
177 ;  3  Reeves,  History  of  English  Law,  476; 
Cooley,  Const.  Lira.  5th  ed.  p.  390;  Bacon, 
Abr.  title.  Juries,  p.  308. 

When  William  and  Mary  succeeded  James 
II.  they  were  forced  to  agree  and  acknowl- 
edge the  Declaration  of  Rights  prepared  by 
the  Commons  and  approved  by  the  Lords. 
Prominent  amongst  the  rights  so  insisted 
upon  was  the  declaration  that  every  English- 
man had  the  inherent  right  to  trial  by  jury 
of  the  vicinage. 

When  the  controversy  arose  between  the 
American  Colonies  and  George  III.  one  of 
the  chief  grievances  was  the  arbitrary  acts 
of  the  government  in  deporting  colonists 
from  their  colonies  to  England  for  trial. 

The  term  '*'jury  trial  "  means  the  common- 
law  jury  with  all  its  essential  incidents. 

Watt  V.  People,  126  III.  9,  1  L.  R.  A.  403, 

18  N.  E.  340;  Sicart  v.  KimhaU,  43  Mich. 
443,  5  N.  W.  635;  Flint  River  S.  B.  Co.  v. 
Foster,  6  Ga.  194,  48  Am.  Dec.  J>.58;  12 
Enc.  PI.  &  Pr.  p.  289,  and  note;  Dillon, 
Laws  &  Jurisprudence  of  England  &  Amer- 
ica, p.   124;   4  Bl.  Com.  349,  350. 

The  community  whose  peace  the  offender 
has  disturbed  alone  can  condemn.  Notwith- 
standing his  legal  guilt,  his  neighbors  may 
acquit  him. 

In  England,  of  course,  the  Parliament  was 
supreme,  and  could  abrogate  these  constitu- 
tional rights.  It  was  frequently  done;  but 
the  very  fact  that  an  act  of  Parliament  was 
required  demonstrates  that  the  courts  had 
no  inherent  power  to  grant  a  change. 

4  Bl.  Com.  pp.  303-305. 

Where  there  is  a  constitutional  guaranty 
of  jury  trial  the  legislature  cannot  impair 
or  take  away  any  of  the  common-law  attri- 
butes thereof. 

4  Enc.  PI.  &  Pr.  p.  378,  and  notes;  Peo- 
ple ▼.  Poicell,  87  Cal.  348,  11  L.  R.  A.  75, 
25  Pac.  481 ;  State  v.  Knapp,  40  Kan.  148, 

19  Pac.  728;  Wheeler  v.  State,  24  Wis. 
52;  State  v.  Denton,  6  Coldw.  539;  Dougan 
V.  State,  30  Ark.  41;  Ex  parte  Rivers,  40 
Ala.  712;   Bramlett  v.  State,  31  Ala.  376; 
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£iaie  v.  Arriaon,  20  Ohio  L.  J.  474;  State  v. 
Albee,  61  N.  H.  423,  60  Am.  Rep.  325;  Watt 
V.  People,  126  111.  9,  1  L.  R.  A.  403,  18  N. 
E.  340;  Sumrt  v.  Kimball,  43  Mich.  443,  5 
N.  W.  635. 

Offenses  committed  in  Wales  were,  by  the 
•act  of  Henry  VIII.,  made  cognizable  in  the 
next  English  county,  on  motion  of  the  at- 
torney general.  This  act  was  justified  by 
the  turbulent  conditions  in  Wales.  The 
■case  of  King  v.  Athos,  8  Mod.  136,  shows 
how  obnoxious  the  act  was  considered  by 
Welshmen,  and  that  it  was  considered  to 
be  an  innovation. 

Even  in  misdemeanors  change  was  grant- 
•ed  only  on  the  strongest  showing. 

Rex  V.  Harris,  3  Burr.  1330,  1  W.  Bl.  378 ; 
King  v.  Nottingham,  4  East,  208,  1  Smith, 
51. 

Mr.  Chitty  expressly  states  that  in  felony 
'Cases  the  defendant  cannot  be  deprived  of  a 
trial  in  the  vicinage,  even  by  the  express  au- 
thority of  the  King. 

1  Chitty,  Crim.  Law,  p.  190;  State  v.  Al- 
-bee,  61  N.  H.  423,  60  Am.  Rep.  325. 

Under  the  English  common  law,  "vici- 
nage** meant  "county." 

The  principle  underlying  the  rule  as  to 
'vicinage  is  unquestionably  the  idea  of  local 
•self-government, — the  idea  of  representation 
of  the  community. 

1  Stubb,  Const.  Hist.  Eng.  664;  1  Taylor, 
Origin  &  Growth  of  Eng.  Const,  pp.  314- 
333;  State  ex  rel.  Snell  v.  McCarty,  52  Ohio 
St.  363,  27  L.  R.  A.  634,  39  N.  E.  1041; 
^tate  V.  Lowe,  21  W.  Va.  782,  46  Am.  Rep. 
-570;  Bttckrice  v.  People,  110  111.  29;  State 
V.  Hatch,  91  Mo.  568,  4  S.  W.  502;  Arm- 
strong V.  State,  1  Coldw.  338. 

Mr,  E.  B.  Slnkler,  with  Mr,  Oeorge  M. 
iPrioe,  for  defendant  in  certiorari: 

The  statute  authorizing  the  right  to  try 
.a  defendant  in  a  county  without  which  the 
•crime  was  committed  is  constitutional. 

State  V.  Gut,  13  Minn.  341,  Gil.  315; 
£tate  V.  Robinson,  14  Minn.  453,  Gil.  333; 
^tate  V.  Miller,  16  Minn.  344,  Gil.  277; 
People  V.  Fuhrmann,  103  Mich.  593,  61  N. 

IV.  865 ;  People  v.  Cfrossman,  103  Mich.  601, 
-61  N.  W.  867;  People  v.  Webb,  1  Hill,  179; 
People  V.  Baker,  3  Park.  Crim.  Rep.  181; 
Jitate  V.  Myers,  21  Ohio  L.  J.  67 ;  People  v. 

Vermilyea,  7  Cow.  132,  People  v.  Wright,  6 
How.  Pr.  626;  1  Chitty,  Crim.  Law.  201, 
Am.  ed.  836;  King  v.  Nottingham,  4  East, 
•208,  1  Smith,  31 ;  Cox  v.  State,  8  Tex.  App. 
^64,  34  Am.  Rep.  746;  Ex  parte  Cox,  12 
Tex.  App.  655;  Friszell  v.  State,  30  Tex. 
App.  42,  16  S.  W.  751;  Robinson  v.  State 
(Tex.  Crim.  Rep.)  63  S.  W.  869;  Bohannon 

V.  State,  14  Tex.  App.  271;  Cannon  v.  State, 
A\  Tex.  Crim.  Rep.  467,  66  8.  W.  351;  Nite 
-v.  State,  41  Tex.  Crim.  Rep.  340,  64  S.  W. 
763;  State  ex  rel.  Brown  v.  Stewart,  60  Wis. 
4B5  L.  R.  A. 


587,  50  Am.  Rep.  388,  19  N.  W.  429 ;  Com, 
V.  Davidson,  91  Ky.  162,  15  S.  W.  53;  Hew- 
itt V.  State,  43  Fla,  194,  30  So.  795. 

In  construing  the  statute  as  to  whether  or 
not  it  is  in  violation  of  the  Constitution,  it 
is  essential  that  the  court  should  take  into 
consideration  the  laws  in  existence  immedi- 
ately prior  to  the  adoption  of  such  Consti- 
tution, and  the  contemporaneous  history. 

People  V.  Harding,  53  Mich.  48,  51  Am. 
Rep.  96,  18  N.  W.  555;  6  Am.  &  Eng.  Enc. 
Law,  2d  ed.  p.  930;  Opinion  of  the  Justices, 
41  N.  H.  650. 

When  a  statute  has  been  in  force  among  a 
people  prior  to  the  adoption  of  a  Constitu- 
tion, such  statute  will  be  continued  in  force 
unless  plainly  repugnant  to  the  Constitution. 

State  V.  Pugsley,  76  Iowa,  742,  38  N.  W. 
501. 

Where  there  is  no  constitutional  impedi- 
ment, the  English  rule,  permitting  the  prose- 
cutor as  well  as  the  defendant  to  be  the  ap- 
plicant, may  well  prevail  also  with  us. 

Bishop,  New  Crim.  Proc.  §  75. 

In  England  the  applicant  for  a  change  of 
venue  may  be  either  the  prosecutor  or  the 
defendant. 

King  ex  rel,  Daubuz  v.  Penprase,  4  Bam. 
&  Ad.  574;  1  Nev.  &  M.  312;  Rex  v.  Hunt, 
3  Bam.  &  Aid.  444,  2  Chitty,  130;  King  v. 
Holden,  5  Bam.  &  Ad.  347,  2  Nev.  &  M.  167 ; 
King  v.  St,  Mary  on  the  Hill,  7  T.  R.  735; 
Rex  V.  Harris,  3  Burr.  1330,  1  W.  Bl.  378; 
King  v.  Nottingham,  4  East,  208,  1  Smith, 
31;  Rex  v.  Cowle,  2  Burr.  859;  People  v. 
Webb,  1  Hill,  179 ;  1  Chitty,  Crim.  Law,  Am. 
ed.  1836,  201 ;  People  v.  Vermilyea,  7  Cow. 
139;  State  v.  Miller,  15  Minn.  344,  Gil.  277; 
Com,  v.  Davidson,  91  Ky.  162,  15  S.  W.  53; 
People  V.  Baker,  3  Park.  Crim.  Rep.  181, 
3  Abb.  Pr.  42 ;  People  v.  Wright,  5  How.  Pr. 
26:  Clark,  Crim.  Proc.  418;  People  v. 
Mather,  3  Wend.  434;  McMillan  v.  State,  68 
Md.  307,  12  Atl.  8;  Adams  v.  State  (Tex. 
Crim.  Rep.)  23  S.  W.  691. 

The  construction  which  the  people  placed 
upon  the  Constitution  is  to  be  considered 
and  determined  to  greater  or  less  extent 
from  the  state  laws  existing  prior  to  its 
adoption,  and  the  history  of  such  laws. 

People  V.  Harding,  53  Mich.  48,  51  Am, 
Rep.  96,  18  N.  W.  655;  Black,  Const.  lim. 
pp.  67,  68;  Cooley,  Const.  Lim.  p.  210; 
Mauldin  v.  Qreenville,  42  S.  C.  293,  27  L. 
R.  A.  284,  46  Am.  St.  Rep.  723,  20  S.E.  842; 
Maynard  v.  First  Representative  Dist,  84 
Mich.  228,11  L.  R.  A.  332, 47  N.  W.  766 ;  Foot 
V.  McDonald,  101  Ala.  61,  21  L.  R.  A.  629, 46 
Am.  St.  Rep.  98,  13  So.  416;  Johnston  v. 
State,  128  Ind.  16,  12  L.  R.  A.  235,  26  Am. 
St.  Rep.  412,  27  N.  E.  422;  8  Enc.  Law  & 
Proc.  736;  People  ex  rel.  Lynch  v.  LaSalle 
County,  100  111.  495;  Baltimore  v.  State,  15 
Md.   376,    74  Am.   Rep.   572;    Rathbone  v. 
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Wirth,  150  N.  Y.  459,  34  L.  R.  A.  408,  45  N. 
E.  16;  State  v.  Pugsley,  76  Iowa,  742,  38  N. 
W.  601 ;  Creve  Goeur  Lake  Ice  Co.  v.  Tamm, 
138  Mo.  385,  39  S.  W.  791 ;  State  v.  Bock- 
struck,   136  Mo.  335,  38  S.  W.  317. 

This  court  must  find,  in  order  to  declare 
that  this  provision  of  the  statute  is  uncon- 
stitutional, that  it  is  repugnant  to  some 
express  provision  of  the  Constitution. 

N.  D.  Const.  Schedule;  State  ex  reL  Ohl- 
quist  V.  Swan,  1  N.  D.  5,  44  N.  W.  492; 
Doherty  v.  Ransom  County,  6  N.  D.  1, 
63  N.  W.  148:  Roesler  v.  Taylor,  3  N.  D. 
546,  58  N.  W.  342. 

The  court  has  jurisdiction  to  change  the 
place  of  trial  in  felony  as  well  as  in  mis- 
demeanor. 

Queeji  V.  Fay,  Ir.  Rep.  6  C.  L.  436;  King 
V.  Nottingham,  4  East,  211,  1  Smith,  31. 

Where  the  Crown  defends  the  person  in- 
dicted, the  attorney  general  is  equally  en- 
titled to  the  certiorari  to  remove  the  indict- 
ment, as  a  private  prosecutor  would  be,  or 
as  he  would  be  if  prosecuting  for  the  Crown. 

King  v.  Stannard,  4  T.  R.  161;  Rex  v. 
Coule,  2  Burr.  859;  King  v.  St,  Mary  on 
the  Hill,  7  T.  R.  735;  Rex  v.  Athoe,  1 
Strange,  553;  King  v.  Parry,  Leach,  C.  L. 
108 ;  King  v.  Holden,  6  Barn.  &  Ad.  347,  2 
Nev.  &  M.  167;  Reg,  v.  Simpson,  5  Jur. 
462 ;  Reg.  v.  Sheldon,  32  L.  T.  N.  S.  27 ;  Reg. 
V.  Barrett,  Ir.  Rep.  4  C.  L.  285,  18  Week. 
Rep.  671;  Queen  v.  Phelan,  14  Cox,  C.  C. 
679;  Reg.  v.  Patent  Eurika  d  Sanitary  Ma- 
nure Co.  13  L.  T.  N.  S.  366;  Wharton,  Crim. 
PI.  &  Pr.  8th  ed.  §  602;  Proffatt,  Jury 
Trial,  149. 

Yonns,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  plaintiff,  a  resident  of  Cavalier 
county,  in  the  seventh  judicial  district,  is 
charged  with  the  murder  of  one  Andrew 
Mallem,  which  is  alleged  to  have  been  com- 
mitted in  that  county  on  January  3,  1901. 
He  was  brought  to  trial  on  July,  1901,  upon 
an  information  filed  by  the  state's  attorney 
of  that  county.  The  jury  returned  a  verdict 
of  guilty,  and  affixed  life  imprisonment  as 
a  penalty.  Upon  appeal  to  this  court  the 
verdict  was  set  aside  and  a  new  trial  or- 
dered. State  V.  Barry,  11  N.  D.  428,  92  N. 
W.  809.  At  the  second  trial,  which  took 
place  in  November,  1903,  the  jury  failed  to 
agree  upon  a  verdict.  Preliminary  to  the 
third  trial,  the  state  moved  for  a  change  of 
place  of  trial  to  another  county,  upon  the 
ground  that  a  fair  and  impartial  jury  could 
not  be  secured,  or  a  fair  and  impartial  trial 
had,  in  Cavalier  county.  The  motion  was 
granted,  against  the  plaintifT's  objection, 
and  on  March  7,  1904,  the  presiding  judge 
made  an  order  transferring  the  case  to 
Walsh  county,  which  is  an  adjoining  county 
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in  the  same  judicial  district.  The  validity 
of  this  order  is  presented  to  this  court  for 
determination  upon  a  writ  of  certiorari  sued 
out  by  the  accused,  the  plaintiff  in  the 
present  proceeding. 

The  position  of  counsel  for  plaintiff  i» 
that  the  district  court  was  without  lawful 
authority  to  make  the  order  in  question, 
and  that  it  is  therefore  void.  The  order  was 
made  under  the  authority  of  §  8122,  Rev. 
Codes  1899,  which  authorizes  a  change  of 
place  of  trial  In  criminal  cases  upon  the- 
application  of  the  state's  attorney,  and  it 
is  not  claimed  that  the  application  by  the- 
state's  attorney  did  not  fully  comply  with 
the  requirements  of  the  statute.  The  sole 
contention  is  that  §  8122,  supra,  is  uncon- 
stitutional. Counsel  for  plaintiff  contend 
that  §  7  of  the  state  Constitution,  which  is- 
a  part  of  the  Declaration  of  Rights,  guaran- 
tees to  every  person  in  this  state  an  unquali- 
fied right  to  a  trial  by  a  jury  of  the  county 
where  the  offense  was  committed,  and  that 
neither  the  legislature  nor  the  courts  have 
power  to  deprive  him  of  that  right.  Section 
7  of  the  Constitution  reads  as  follows:  **The 
right  of  trial  by  jury  shall  be  secured  to 
all,  and  remain  inviolate ;  but  a  jury  in  civil 
cases,  in  courts  not  of  record,  may  consist 
of  less  than  twelve  men,  as  may  be  pre- 
scribed by  law."  The  statutory  provisions 
relating  to  change  of  venue  in  criminal  cases 
are  contained  in  article  6  of  chapter  9  of 
the  Code  of  Criminal  Procedure,  embracing^ 
§§  8110  to  8122,  inclusive,  of  the  Revised 
Codes  of  1899.  The  first  section  grants  to  a 
defendant  the  right  to  a  change  of  place  of 
trial  when  a  fair  and  impartial  trial  cannot 
be  had  in  the  county  or  judicial  district  in 
which  the  action  is  pending,  and  specifies^ 
as  one  of  the  grounds  for  a  change,  the  im- 
possibility of  obtaining  a  jury  that  has  not 
formed  an  opinion  as  to  the  guilt  or  inno> 
cence  of  the  defendant  such  as  would  dis- 
qualify them  as  jurors.  The  several  sec- 
tions following  this  relate  chiefly  to  matters 
of  procedure.  Section  8122  upon  which  this 
order  is  based,  reads  as  follows:  ''The  state's 
attorney,  on  behalf  of  the  state,  may  also 
apply  in  a  similar  manner  for  a  removal  of 
the  action,  and  the  court,  being  satisfied 
that  it  will  promote  the  ends  of  justice,  may 
order  such  removal  upon  the  same  terms 
and  to  the  same  extent  as  are  provided  in 
this  article,  and  the  proceedings  on  such  re- 
moval shall  be  in  all  respects  as  above  pro- 
vided." 

It  is  entirely  clear  that  the  constitutional- 
ity of  the  statute  authorizing  a  change  of 
the  place  of  trial  upon  the  application  of 
the  state  turns  upon  the  meaning  to  be  as- 
cribed to  the  phrase  "right  of  trial  by  jury.*^ 
What  are  the  scope  and  extent  of  this  rights 
which  the  Declaration  of  Rights  secures  to 
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■all  and  declares  shall  remain  inviolate?  Is 
it  an  unconditional  right  to  a  trial  by  a  jury 
•drawn  from  the  county  where  the  offense 
was  committed,  and  prohibiting  a  change  of 
place  of  trial  to  another  county  when  a  fair 
and  impartial  trial  cannot  be  had  in  the 
<x>unty  where  the  venue  was  originally  laid? 
If  it  is  true,  as  counsel  for  plaintiff  contend, 
that  "the  right  of  trial  by  jury"  thus  guar- 
anteed is  an  unqualified  right  to  a  trial  by 
a  jury  of  the  county  where  the  offense  was 
committed,  and  that  no  person  can,  without 
his  consent,  be  tried  in  any  other  county,  it 
is  apparent  that  no  act  of  the  legislature 
•can  deprive  him  of  that  right.  Section  8122, 
Rev.  Codes  1899,  which  confers  the  right  to 
•change  the  place  of  trial  upon  the  state, 
would  in  that  event  be  unconstitutional  and 
void,  and  would  furnish  no  legal  justifica- 
tion for  the  order  in  question.  If,  on  the 
•other  hand,  the  right  to  a  trial  by  a  jury 
•of  the  county  of  the  offense  is  conditioned 
upon  the  possibility  of  a  fair  and  impartial 
trial  in  that  county,  it  will  be  conceded  that 
§  8122,  supra,  is  constitutional  and  valid. 
The  question  involved  is  an  important  and 
delicate  one;  important  because  it  calls  for 
a  judicial  declaration  as  to  the  scope  of  the 
most  important  of  constitutional  rights,  the 
right  of  trial  by  jury;  delicate,  because  it 
involves  a  consideration  of  an  alleged  in- 
fringement of  that  right  by  a  co  ordinate 
branch  of  the  government.  Proper  defer- 
•ence  for  legislative  authority  has  given  rise 
to  the  settled  rnle  that  all  acts  of  the  legis- 
lature will  be  presumed  to  be  valid  and  con- 
stitutional, and  courts  will  declare  them 
void  only  when  it  is  clear  that  they  violate 
the  fundamental  law.  In  case  of  doubt,  the 
presumption  of  validity  will  prevail,  and  the 
law  be  sustained.  When,  however,  the  con- 
flict is  clear,  the  duty  is  cast  upon  the  court 
to  declare  the  conflict  and  thus  sustain  the 
integrity  of  the  Constitution. 

We  are  convinced  that  the  legislation  in 
<|uestion  is  constitutional  and  valid  and  this 
•conclusion  does  not  rest  upon  the  mere  pre- 
flumption  of  validity  which  attends  all  legis- 
lative acts.  On  the  contrary,  we  think  it  is 
•demonstrably  clear  that  the  "right  of  trial 
by  jury"  which  is  seeured  by  the  Declaration 
of  Rights  is  in  no  respect  impaired  by  the 
act  of  the  legislature  authorizing  a  change 
of  place  of  trial  to  another  county,  upon  the 
state's  application,  when  a  fair  and  impar- 
tial trial  cannot  be  had  in  the  original  coun- 
ty. It  will  be  noted  that  the  Constitution 
•does  not  enumerate  the  details  or  incidents 
of  the  right  of  trial  by  jury.  This  omission, 
however,  gives  no  authority  to  the  legisla- 
ture or  to  the  courts  to  destroy  by  legisla- 
tion or  by  judicial  construction,  any  of  the 
substantial  elements  of  the  right  of  jury 
trial  which  were  intended  to  be  secured.  The 
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Constitution  refers  to  "the  right  of  trial  by 
jury"  as  a  right  well  known  and  commonly 
understood  at  the  time  of  its  adoption,  and 
it  is  the  right  so  understood  which  is  se- 
cured by  it.  Our  duty  in  this  case  is  there- 
fore to  ascertain  whether  it  was  the  under- 
standing of  the  framers  of  the  Constitution, 
and  the  people  who  adopted  it,  that  the  right 
of  trial  by  jury  included,  as  one  of  its  sub- 
stantial elements,  an  absolute  right  to  a 
trial  by  a  jury  of  the  county  where  the  of- 
fense was  committed.  If  such  was  their 
intent  it  must  be  given  effect  the  same  as 
though  it  had  been  expressly  written  into 
the  Constitution.  We  are  unable,  however, 
to  find  any  ground  whatever  to  sustain  the 
existence  of  any  such  intent.  On  the  con- 
trary, there  is,  in  our  opinion,  convincing 
evidence  that  the  right  of  trial  by  jury,  as 
that  right  was  known  at  the  time  of  the 
adoption  of  the  Constitution,  did  not  include 
an  absolute  right  to  a  trial  by  a  jury  of  the 
county  where  the  offense  was  committed,  but 
that  the  right  was  conditioned  upon  the  pos- 
sibility of  a  fair  and  impartial  trial  being 
had  in  that  county.  In  other  words,  the 
right  of  trial  by  jury,  as  it  now  exists,  with 
the  right  on  the  part  of  the  state  to  secure 
a  change  of  venue  to  another  county  when 
necessary  for  a  fair  and  impartial  trial,  is 
the  same  as  existed  when  the  Constitution 
was  adopted.  The  present  statutes  regulat- 
ing changes  of  venue  in  criminal  cases,  in- 
cluding §  8122.  supra,  were  first  enacted  by 
the  people  of  this  jurisdiction  in  1875,  and 
they  have  been  a  part  of  the  statutory  law 
of  this  jurisdiction  continuously  since  that 
date.  See  §§  285-291,  Crim.  Proc.  Laws 
1875,  pp.  122,  123;  also  the  same  numl>ered 
sections  of  the  Code  of  Criminal  Procedure, 
Rev.  Codes  1877;  also  §§  7312  to  7318,  in- 
clusive, Comp.  Laws  1887.  The  Constitution 
was  adopted  in  1889.  It  will  thus  be  seen 
that,  for  a  period  of  fourteen  years  prior  to 
its  adoption,  the  people  who  adopted  it  had 
lived  under  a  system  of  criminal  laws  cre- 
ited  by  themselves,  which  authorized  the 
prosecution,  as  well  as  the  defendant,  to  se- 
cure a  change  of  place  of  trial  to  another 
county  when  necessary  to  a  fnir  and  impar- 
tial trial.  The  right,  as  it  exists  under  the 
statute  under  consideration,  is  therefore  the 
same  as  that  which  existed  when  the  Consti- 
tution was  adopted,  and  for  fourteen  years 
prior  thereto.  The  supreme  court  of  Iowa 
held,  upon  a  similar  state  of  facts,  that  a 
like  provision  in  the  Constitution  of  that 
state  did  not  prohibit  legislation  authorizing 
a  change  of  place  of  trial  by  the  state.  In 
that  case  it  was  contended  that  the  trial 
jury  must  come  from  the  county  where  the 
offense  was  committed.  In  denying  this, 
the  court  said:  "The  first  Constitution  of 
this  state  was  adopted  in  1846,  and  it  con- 
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taineci  the  following  provision:  'The  right 
of  trial  by  jury  shall  remain  inviolate,  but 
the  general  assembly  may  authorize  trial  by 
jury  of  a  less  number  than  twelve  men  in 
inferior  courts.'  This  Constitution  was  su- 
perseded by  the  one  now  in  force,  which  was 
adopted  in  1857,  and  it  contains,  in  sub- 
stance, the  same  provision.  A  statute  pre- 
cisely the  same  as  §  4160  of  the  Code  was 
in  force  when  the  first  Constitution  was 
adopted,  .  .  .  and  such  a  statute  has 
been  in  force  at  all  times  since  1843.  This 
being  so,  the  right  of  trial  by  jury  is  the 
same  now  as  it  was  when  the  first  Consti- 
tution was  adopted,  and  therefore  the  stat- 
ute in  question  is  not  unconstitutional,  for 
the  reason  that  constitutional  rights  of  the 
defendant  have  not  been  in  any  respect  im- 
paired." State  V.  Pugsley,  Id  Iowa,  742, 
38  N.  W.  498.  This  conclusion  necessarily 
follows  from  an  application  of  the  well- 
settled  rule  of  construction  which  requires 
that  "a  constitution  shall  be  held  to  be  pre- 
pared and  adopted  in  reference  to  existing 
statutory  laws,  upon  the  provisions  of  which 
in  detail  it  must  depend  to  be  set  in  practi- 
cal operation"  {People  ex  rel. Jackson  v.  Pot- 
ter, 47  N.  Y.  375;  People  ex  rel.  Wood  v. 
Draper,  15  N.  Y.  537 ;  Cass  v.  Dillon,  2  Ohio 
St.  607;  People  ex  rel.  Atiy.  Oen.  v.  'New 
York,  25  Wend.  22),  and  the  further  rule 
that  courts  are  bound  to  presume  that  the 
people  adopting  a  constitution  are  familiar 
with  the  previous  and  existing  laws  upon 
the  subjects  to  which  its  provisions  relate, 
and  upon  which  they  express  their  judgment 
and  opinion  in  its  adoption  {Baltimore  v. 
State,  15  Md.  376,  480,  74  Am.  Dec.  672; 
State  V.  Mace,  5  Md.  337;  Bandel  v.  Isaac, 
13  Md.  202;  Manly  v.  State,  7  Md.  135; 
Hamilton  v.  St,  Louis  County  Ct.  15  Mo. 
5;  People  ex  rel.  Kennedy  v.  Gies,  25  Mich. 
83;  Servis  v.  Beatty,  32  Miss.  52;  Pope  v. 
Phifer,  3  Heisk.  686 ;  People  v.  Harding,  53 
Mich.  48,  51  Am.  Rep.  95,  18  N.  W.  555; 
Creve  Corur  Lake  Ice  Co.  v.  Tamm,  138  Mo. 
385,  39  S.  W.  791 ) .  The  fact  that  the  Con- 
stitution secures  "the  right  of  trial  by  jury" 
by  simply  declaring  it,  without  adding  words 
expressly  limiting  the  locality  of  a  trial 
jury  is  significant,  too,  of  an  intent  to  mere- 
ly perpetuate  the  right  as  it  then  existed 
and  was  known  to  the  people  who  gave  to 
the  Constitution  their  approbation.  Further 
evidence  of  this  intent  is  also  found  in  the 
fact  that  the  statutes  relating  to  a  change  of 
place  of  trial,  theretofore  in  force,  were  per- 
petuated upon  the  recommendation  of  the 
two  code  commissions,  which  were  composed 
of  men  learned  In  the  law  and  familiar  with 
the  previous  legislation  of  the  state.  One 
of  the  members  of  the  first  commission,  and 
its  secretary,  were  members  of  the  constitu- 
tional convention.  As  a  contemporaneous 
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construction,  this  is  entitled  to  great  weight. 
Cooley,  Const.  Lim.  7th  ed.  102.  See  also- 
Baltimore  v.  State,  15  Md.  376,  480,  74 
Am.  Dec.  572,  and  People  ex  rel.  Atty.  Gen* 
v.  New  York,  25  Wend.  22 ;  also  People  ex 
rel.  Lynch  v.  La  Salle  County,  100  III.  495. 
Counsel  for  plaintiff  contend  that  the 
right  to  a  trial  by  a  jury  of  the  county 
where  the  offense  was  committed  was  one 
of  the  essential  elements  of  the  common- law 
right  of  trial  by  jury,  and  that  the  right 
secured  by  the  Constitution  must  be  held  to- 
be  that  recognized  by  the  usage  of  the  com- 
mon law  of  England.  It  is  undoubtedly 
true  that  the  common  law  may  be,  and  is^ 
properly  resorted  to  as  an  aid  in  construc- 
tion, and,  in  the  absence  of  other  evidence  of 
intent,  it  might  be  presumed  that  it  was  the 
intent  of  the  framers  of  the  Constitution  to- 
perpetuate  the  right  of  trial  by  jury  as  it 
existed  at  common  law.  But  it  is  a  cardinal 
rule  of  construction  that  a  constitution 
must  be  so  construed  as  to  give  effect  to  the- 
intention  of  the  people  who  adopted  it; 
and,  while  it  will  be  construed  with  refer- 
ence to  the  doctrines  of  the  common  law,  its- 
intent  never  will  be  overruled  by  them. 
Black,  Const.  Law,  §§  38,  42;  Cooley,  Const. 
Lim.  7th  ed.  94;  FlavelVs  Case,  8  Watts  & 
S.  197.  In  short,  the  question  is  always  one- 
of  intent,  and,  where  the  intent  is  clear,  it,, 
and  not  the  doctrines  of  the  common  law^ 
will  prevail.  A  similar  contention  was  ad- 
vanced in  the  case  of  The  Huntress,  2  Ware,. 
89,  Fed.  Cas.  No.  6,914,  involving  the  moan- 
ing of  the  words  "admiralty"  and  "mari- 
time," as  those  words  are  used  in  the  3d 
Article  of  the  Constitution  of  the  United 
States,  which  extends  the  judicial  powers 
to  "all  cases  of  admiralty  and  maritime  ju- 
risdiction." It  was  held  in  that  case  that 
the  words  were  used  in  the  sense  which  they 
had  in  this  country  at  the  time  of  the  adop- 
tion of  the  Constitution,  and  that,  where- 
technical  terms  of  law  or  jurisprudence  are 
used  in  the  Constitution,  which  are  com- 
mon to  our  owTi  law  and  to  the  law  of  Eng- 
land, if  there  is  a  difference  of  signification 
in  the  two  countries,  the  meaning  which  they 
have  in  our  own  country  is  to  be  preferred. 
We  fully  approv^e  the  principle  of  interpre- 
tation laid  down  in  that  case  in  the  follow- 
ing language:  "The  assumption  is,  and  it 
is  made  without  a  tittle  of  proof,  unless  gen- 
eral argument  is  to  be  taken  as  proof,  that 
the  framers  of  the  Constitution,  silently,, 
and  without  the  slightest  notice,  referred^ 
for  the  sense  of  these  words,  not  to  the 
meaning  which  they  had  in  our  jurispru- 
dence, but  to  that  which  they  bore  in  the  ju- 
risprudence and  laws  of  England.  If  the 
fact  be  so,  we  will  venture  to  affirm  that  it 
is  a  fact  unique  in  the  history  of  the  world. 
It  may  safely  be  said  that  no  man  and  no 
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other  body  of  men  engaged  in  framing  an 
organic  law  for  the  government  of  a  great 
nation  ever,  silently  and  without  notice  of 
any  such  intention,  referred,  for  the  sense 
and  meaning  of  any  of  their  words,  to  the 
signification  which  they  had  in  laws  and 
jurisprudence  of  a  foreign  nation, — especially 
if  these  words  had  a  well-known  meaning  in 
their  own  country.  We  may  here  be  met  by 
an  argument  that  the  Constitution  does,  in 
fact,  refer  to  the  common  law  for  the  defini- 
tion of  words,  by  the  use  of  technical  terms 
of  that  law,  as  'habeas  corpus,'  'trial  by 
jury,*  etc.,  without  proceeding  to  define 
them.  But  these  words  were  just  as  famil- 
iar in  our  law  as  in  that  of  England.  And 
if,  by  supposition,  there  had  been  any  dif- 
ference in  the  sense  in  which  they  were  used 
in  the  English  statutes  and  common  law 
and  that  in  which  they  were  generally  used 
and  understood  in  this  country,  can  there 
be  a  doubt  which  sense  is  adopted  by  the 
Constitution?  The  common  law,  and,  of 
course,  the  sense  in  which  the  technical 
words  of  that  law  are  used,  was  never  in 
force  in  this  country  any  further  than  as  it 
was  adopted  by  common  consent  or  by  the 
colonial  legislatures.  Beyond  this,  it  was 
as  much  a  foreign  law  as  that  of  France  or 
Holland ;  and,  for  the  definition  of  any  tech- 
nical terms  of  general  law  or  jurisprudence, 
we  may  with  just  as  much  propriety  refer 
to  the  laws  of  any  other  foreign  country  as 
to  those  of  England,  except  so  far  as  the  law 
of  England  has  been  adopted  and  incorpo- 
rated into  our  own  laws  and  jurisprudence. 
And  where  the  same  words  have  a  different 
import  in  the  two  countries,  that  which  pre- 
vails in  our  own  is  most  certainly  to  be  pre- 
ferred." It  is  entirely  clear,  therefore,  that 
the  right  of  trial  by  jury  which  is  secured 
by  the  Constitution  is  the  right  of  trial  by 
jury  with  which  the  people  who  adopted  it 
were  familiar,  and  that  was  the  right  which 
had  obtained  a  fixed  meaning  in  the  crim- 
inal jurisprudence  of  the  territoiy,  as  de- 
fined by  the  statutes  which  existed  prior 
to  and  at  the  time  of  the  adoption  of  the 
Constitution.  That  right,  as  we  have  seen, 
gave  to  the  prosecution,  as  well  as  the  de- 
fendant, the  right  to  change  the  place  of 
trial  when  necessary  to  secure  a  fair  and  im- 
partial trial.  ITie  present  law  is  in  no  re- 
spect different,  and  is  therefore  not  vulnera- 
ble to  the  constitutional  objection  urged 
against  it. 

In  reaching  the  conclusion  just  an- 
nounced, we  have  assumed  the  correctness  of 
the  contention  that  at  common  law  the  pros- 
ecution had  no  right  to  change  the  venue, 
but  that,  on  the  contrary,  it  was  the  defend- 
ant's unqualified  right  to  demand  a  jury 
panel  from  the  county  where  the  offense 
was  committed.  We  do  not  think,  however, 
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that  this  contention  accords  with  the  fact. 
We  are  of  opinion  that  neither  the  common 
law  as  it  existed  in  England  at  the  time  of 
the  Revolution,  nor  as  adopted  in  this  coun- 
try, gave  the  defendant  an  absolute  right  to> 
a  trial  in  the  county  of  the  offense.  This  is, 
at  least,  the  opinion  of  a  large  number  of 
American  courts,  whose  views  are  entitled 
to  most  respectful  consideration,  and,  as  we 
shall  hereafter  see,  it  is  sustained  by  the* 
English  cases  and  text  writers.  In  New 
York,  from  an  early  day,  it  was  the  custom 
to  award  a  change  of  place  of  trial  to  the 
prosecution.  In  People  v.  Vermilyea  ( 1827 ) 
7  Cow.  137,  it  was  said  that  "the  course  in 
criminal  prosecutions,  where  a  clear  case  i& 
made  out,  is  to  order  a  suggestion  upon  the 
record  that  a  fair  and  impartial  trial  cannot 
be  had  in  the  county  whore  the  offense  is 
laid.  A  venire  is  then  awarded  to  the 
sheriff  of  another  county,  and  the  cause 
tried  there,  the  indictment  remaining  un- 
altered as  to  the  venue."  In  People  v.  WeiJy 
(1841)  1  Hill,  179,  the  venue  was  changed 
in  a  criminal  case,  upon  application  of  the 
public  prosecutor,  upon  the  ground  that  a 
fair  and  impartial  trial  could  not  be  had  in 
the  county  where  the  indictment  was  found. 
The  court  said:  "The  Revised  Statutes 
.  .  .  impliedly  authorize  us  to  make  such 
a  change  for  special  cause  on  an  indictment 
coming  into  this  court  by  certiorari.  This 
is  also  an  authority  which  we  have  at  the 
conmion  law," — citing  1  Chitty,  Crim.  Law, 
201;  King  v.  Nottingham,  4  East,  208,  1 
Smith.  3 1 ;  People  v.  Vermilyea  ( 1827 )  7  Cow, 
137.  In  People  v.  Baker  ( 1856)  3  Abb.  Pr.  42,^ 
a  murder  case,  it  wa*  urged  that  the  writ  of 
certiorari  could  not  lawfully  issue  upon  the 
application  of  the  prosecution  to  remove  an 
indictment  to  another  county.  This  was 
denied,  and  the  court  stated  that  there  can 
be  no  doubt  that  it  has  always  been  compe- 
tent for  counsel  for  the  Crown  in  England, 
and.  since  our  Revolution,  for  the  counsel 
for  the  people  of  the  state  ( unless  abrogated 
by  statute),  to  remove  criminal  cases  by 
certiorari,  and,  after  an  exhaustive  review 
of  the  authorities,  held  that  a  change  may 
be  ordered  upon  the  application  of  the  prose- 
cution as  well  as  the  defendant,  when  made 
upon  the  ground  that  a  fair  and  impartial 
trial  cannot  be  had  in  the  original  county. 
In  Price  v.  State  (1849)  8  Gill,  296,  which 
was  a  murder  case  removed  to  another 
county,  upon  the  application  of  the  attorney 
general,  for  the  purpose  of  securing  a  fair 
and  impartial  trial,  it  was  contended  that 
this  was  a  violation  of  the  common-law  right 
of  trial  by  jury  guaranteed  by  the  Maryland 
Constitution.  This  was  denied.  The  court 
said:  "That  the  court  of  King's  bench  haft 
rightfully  exercised  this  power  of  removal 
as  an  acknowledged,  if  not  an  essential,  part 
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of  ita  ordinary  common-law  jurisdiction, 
both  in  respect  to  criminal  and  civil  cases, 
does  not  seem  to  have  been  doubted  in  any 
of  the  cases  in  which  its  exercise  is  reported 
to  us,  of  which  several  may  be  found  re- 
ferred to  in  1  Chitty,  Crim.  Law,  201.  It  is 
there  said  that  'at  common  law  the  court 
has  power  of  directing  the  trial  to  take 
place  in  the  next  adjoining  county  when  jus- 
tice requires  it/  .  .  .  The  same  consid- 
erations must  govern,  and  the  same  result 
be  obtained,  in  regard  to  the  state  and  the 
party.  There  is  no  canon  of  interpretation 
which  can  be  applied  to  the  one  which  will 
not  apply  with  equal  force  to  the  other." 
In  Jerry  v.  Totcnshend  (1852)  2  Md.  274, 
it  was  said  that  "all  laws  for  the  removal  of 
causes  from  one  vicinage  to  another  were 
passed  for  the  purpose  of  promoting  the  ends 
•of  justice  by  getting  rid  of  .the  influence  of 
some  local  prejudice  which  might  be  sup- 
posed to  operate  detrimentally  to  the  inter- 
-ests  or  rights  of  one  or  the  other  of  the 
parties  to  the  suit.  This  is  a  common-law 
right  belonging  to  our  courts,  and,  as  such, 
-csiii  be  exercised  by  them  in  all  cases,  when 
not  modified  or  controlled  by  our  constitu- 
tional or  statutory  enactments,"-— citing 
Price  V.  Biate  ( 1849)  8  Gill,  296.  The  cases 
last  cited  were  approved  in  Cooke  v.  Cooke ^ 
41  Md.  302.  The  supreme  court  of  Pennsyl- 
vania, in  Com,  v.  Balph,  HI  Pa.  365,  3  Atl. 
220,  after  pointing  out  that  its  jurisdiction 
was  similar  to  that  of  the  King's  bench,  and 
reviewing  the  English  and  American  author- 
ities upon  this  question,  stated  that,  "after 
a  case  has  been  so  brought  into  the  King's 
bench,  it  may  be  tried  at  bar,  or  at  nisi 
prius  by  a  jury  from  the  county  from  which 
the  record  was  brought,  or,  if  it  is  suggested 
upon  the  record  and  proof  by  an  affidavit 
-that  an  impartial  trial  cannot  be  had  in  such 
■county,  the  record  may  be  remanded  to  an- 
other county  for  trial.  The  latter  is  an  im- 
portant provision,  as  it  amounts  practic^illy 
to  a  change  of  venue,  and  may  take  place 
in  cnses  where  no  such  change  is  given  by 
statute," — and  reached  the  conclusion  that 
it  "possessed  the  inherent  power  of  issuing 
writs  of  certiorari  to  remove  criminal  cases, 
to  try  such  cases  at  bar  in  any  district  where 
it  might  chance  to  be  sitting,  or  send  it  for 
trial  at  nisi  prius,  and,  upon  sufficient  cause 
shown,  to  send  it  for  trial  to  a  county  other 
than  the  one  in  which  the  indictment  was 
found."  See  also  Com.  v.  Delamaiery  145 
Pa.  210,  22  Atl.  1098,  and  Kendrick  v.  State, 
Cooke  (Tenn.)  474.  and  cases  cited.  The 
same  view  is  held  in  Michigan.  The  Consti- 
tution of  that  state  provides  that  "the  right 
of  trial  by  jury  shall  remain."  etc.  In 
Bmtrt  v.  Kimball  43  Mich.  443,  5  N.  W. 
635,  a  statute  which  authorized  the  indict- 
TOont  and  trial  of  trespassers  upon  state 
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lands,  in  any  county  in  the  Upper  Peninsnlm. 
was  held  unconstitutional,  for  the  reason 
that  it  violated  the  right  of  trial  by  a  juiy 
of  the  vicinage  as  known  at  the  oommon 
law, — a  right  which  was  held  in  that  case,  as 
it  is,  indeed,  in  all  cases,  to  be  one  of  the 
substantial  and  beneficial  elements  of  a  jniy 
trial.  The  case  did  not  involve  the  question 
as  to  whether  the  right  is  unqualified,  or  the 
right  of  the  state  to  secure  a  change  when 
necessary  for  a  fair  and  impartial  trial. 
Nevertheless,  Mr.  Justice  Cooley,  who  wrote 
the  opinion,  indicated  his  views  on  that  sub- 
ject in  the  following  language :  "It  has  been 
doubted  in  some  states  whether  it  was  com- 
petent even  to  permit  a  change  of  venue,  on 
the  application  of  the  state,  to  escape  local 
passion,  prejudice,  and  interest.  Kirk  v. 
State,  1  Coldw.  344;  Oslorn  v.  State,  24 
Ark.  629;  Wheeler  v.  State,  24  Wis.  52. 
But  this  may  be  pressing  the  principle  too 
far.  State  v.  Robinson,  14  Minn.  447,  Gil. 
333 ;  Gut  v.  Minnesota,  9  Wall.  35,  19  L.  ed. 
573."  The  significance  of  the  statement, 
"this  may  be  pressing  the  principle  too  far,'* 
will  be  better  understood  when  we  consider 
that  the  Constitution  of  Tennessee  guaran- 
tees a  trial  by  "an  impartial  jury  of  the 
county  in  which  the  crime  shall  have  been 
committed;"  that  of  Arkansas  and  Wiscon- 
sin "an  impartial  jury  of  the  county  or  dis- 
trict," etc. ;  and  that  it  was  under  these  ex- 
press constitutional  limitations  as  to  local- 
ity that  the  courts  were  constrained  to  hold, 
in  the  cases  referred  to  by  Judge  Cooley, 
that  the  right  to  a  trial  by  a  jury  of  the 
county  or  district  was  an  absolute  one.  In 
the  later  case  of  People  v.  Peterson,  93 
Mich.  27,  62  N.  W.  1039,  where  the  question 
was  directly  involved,  that  court  held  a 
statute  authorizing  a  change  of  place  of 
trial  upon  the  state's  application  was  con- 
stitutional, and,  after  quoting  the  above 
language  of  Judge  Cooley,  said:  "This  stat- 
ute is  but  declnratory  of  the  common -law 
power  vested  in  the  circuit  courts  of  this 
state.  It  is  said  by  Bishop,  in  his  work  on 
Criminal  Procedure,  that  the  change  of 
venue  is  usually  ordered  on  applic<ition  of 
the  prisoner,  first  giving  notice  to  the  prose- 
cuting officer,  and  then  supporting  the  ap- 
plication by  affidavits:  but  it  may  equally 
be  ordered,  in  the  absence  of  any  provision 
of  written  law  to  the  contrary,  when  applied 
for  by  the  representative  of  the  government. 
1  Bishop,  Crim.  Proc.  §  73.  In  support  of 
this  doctrine  are  cited  People  v.  Wehh,  1 
Hill,  179,  and  People  ▼.  Baker,  3  Park. 
Crim.  Rep.  181.  In  People  v.  Webb,  1  Hill, 
170,  it  was  held  that  a  change  of  venue 
might  be  awarded  by  the  court  on  applica- 
tion of  the  state,  on  motion  of  the  public 
prosecutor,  if  it  appeared  that  a  fair  and 
impartial   trial    could   not   be   had    in   the 
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county  where  the  indictment  was  found.  We    text,  it  will  be  found  in  the  following  cases: 


think  it  is  well  settled  that,  where  there  is 
no  constitutional  provision  fixing  the  vici- 
nage within  which  the  trial  must  be  had,  the 
rule  of  the  common  law  must  prevail,  unless 
changed  by  statute;  and  thnt,  under  their 
common-law  powers,  the  circuit  courts  have 
the  right,  upon  cause  shown,  to  change  the 
venue  upon  the  application  of  the  people." 
This  case  was  followed  and  approved  in  Peo- 
ple v.  Fuhniiann,  103  Mich.  593,  61  N.  W. 
865. 

Numerous  cases  might  be  cited  which, 
under  the  supposed  coercion  of  constitutional 
provisions  providing  for  a  trial  by  a  jury 
"of  the  county,"  or  "of  the  county  and  dis- 
trict," or  ''of  the  vicinage,"  hold  that  the 
legislature  cannot  authorize  a  change  by  the 
stiite,  even  when  necessary  to  secure  a  fair 
and  impartial  trial.  -But,  even  under  such 
constitutiomil  restrictions,  the  cases  are  not 
uniform.  The  Constitution  of  Minnesota 
guarantees  "a  speedy  and  public  trial  by  an 
impartial  jury  of  the  county  or  district 
where  the  crime  shall  have  been  committed." 
It  was  held  in  Btate  v.  Miller,  15  Minn.  344, 
Gil.  277,  that  a  statute  authorizing  a  change 
by  the  state  from  a  county  in  one  judicial 
district  to  an  adjoining  county  in  an  adjoin- 
ing district  was  not  unconstitutional.  The 
court  said,  "that  both  Constitution  and  law 
are  but  the  affirmance  of  the  common-law 
right  of  the  defendant  to  an  impartial  jury 
of  the  county  where  the  act  was  committed, 
subject  to  the  right  of  the  court  to  change 
the  place  of  trial  whenever  such  impartial 
jury  cannot  be  had  there."  Com,  v.  David- 
son, 91  Ky.  162,  15  S.  W.  53,  is  to  the  same 
effect.  The  correctness  of  the  declarations 
as  to  the  common-law  right  in  the  cases  to 
which  we  have  referred  is,  we  think,  fully 
sustained  by  the  English  cases  and  text 
writers.  In  England  the  King's  bench  had 
general  supervisory  jurisdiction,  in  criminal 
cases,  coextensive  with  the  Kingdom,  and  a 
change  of  the  place  of  trial  from  the  county 
of  the  offense  in  criminal  cases  was  effected 
by  aid  of  a  writ  of  certiorari  issued  by  that 
court.  In  4  Bl.  Com.  320,  the  second  of  the 
four  grounds  upon  which  that  writ  was 
frequently  issued  is  stated  as  follows:  (2) 
"Where  it  is  surmised  that  a  partial  or  in- 
sufficient trial  will  probably  be  had  in  the 
court  below,  the  indictment  is  removed  in 
order  to  have  the  prisoner  or  defendant  tried 
at  the  bar  of  the  court  of  King's  bench,  or. 
before  the  justice  of  nisi  prius,"  etc.  And,  in 
the  same  connection,  that  learned  author 
states  that  "a  certiorari  may  be  granted  at 
the  instance  of  either  the  prosecutor  or  the 
defendant;  the  former  as  a  matter  of  right, 
the  latter  as  a  matter  of  discretion."  See 
also  2  Hawk.  P.  C.  chap.  27,  §  27.  Were  au- 
thority necessary  to  sustain  the  foregoing 
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King  v.  Holden,  5  Bam.  &  Ad.  347,  2  Nev. 
&  M.  167;  King  v.  Thomas,  4  Maule  &  S. 
442;  King  v.  Russell,  4  Bam.  &  Ad.  576, 
note;  Rex  v.  Ellis,  6  Bam.  &  C.  145,  9  Dowl. 
&  R.  174,  5  L.  J.  Mag.  Cas.  1;  Queen  v. 
Palmer,  5  £1.  &  Bl.  1024;  King  ex  rel  Dau- 
bus  V.  Penprase,  4  Bam.  &  Ad.  573,  1  Nev. 
&  M.  312;  Queen  v.  Fay,  Ir.  Rep.  6  C.  L. 
436;  Rex  v.  Hunt,  3  Bam.  &,  Aid.  444,  2 
Chitty,  130;  King  v.  Eaton  (1787)  2  T.  R. 
81,  1  Revised  Rep.  436;  Re  ListoweVs  Fish- 
ery, Ir.  Rep.  9  C.  L.  46 ;  Reg,  v.  Barrett,  Ir. 
Rep.  4  C.  L.  285,  18  Week.  Rep.  671;  Queen 
V.  Phelan,  14  Cox,  C.  C.  579.  It  will  appear 
from  an  examination  of  these  cases  that  the 
writ  was  granted  as  of  course  when  applied 
for  by  the  Crown  or  the  attorney  general; 
and  that  no  distinction  was  made  between 
misdemeanors  and  felonies,  except  that  in 
case  of  a  felony  the  showing  by  a  defendant 
that  a  fair  and  impartial  trial  could  not  be 
had  must  be  more  conclusive  than  in  case  of 
a  mere  misdemeanor.  So  firmly  was  the 
Crown's  right  to  the  writ  established  at 
common  law,  that  acts  o^Parliament  which 
took  away  the  right  to  the  writ  in  general 
language  were  held  not  to  apply  to  the 
Crown  because  it  was  not  expressly  so  stat- 
ed.   Rex  V.  Bodenham,  9  Ad.  &  El.  504 ;  Rex 

V.  Bodenham,  1  Cowp.  78 ;  Rex  v. ,  2 

Chitty,  136;  King  v.  Davies  (1794)  5  T.  R. 
626,  5  Eng.  Ruling  Cases,  543,  2  Revised 
Rep.  683.  It  is  true  that  most  of  the  re- 
ported cases  on  this  subject  are  where  the 
application  was  by  the  defendant.  .The 
reason  for  this  is  found  in  the  fact  that  the 
Crown's  right  was  an  admitted  one,  where- 
as that  of  the  defendant  rested  upon  an  exer- 
cise of  the  court's  discretion ;  and  the  latter 
was  therefore  most  frequently  the  subject  of 
judicial  inquiry.  The  Crown's  right  was 
seldom,  if  ever,  challenged ;  and  no  case  has 
been  cited  or  found  by  us  where  it  was 
denied.  It  was  exercised  upon  the  applica- 
tion of  the  prosecution  in  Reg,  v.  Barrett, 
Ir.  Rep.  4  C.  L.  285,  18  Week.  Rep.  671, 
where,  on  a  trial  for  felony  the  jury  was  not 
able  to  agree  upon  a  verdict,  and  the  pris- 
oner was  discharged.  The  Crown  then  moved 
to  have  a  second  trial  in  some  other  county, 
on  the  ground  that  a  fair  trial  could  not  be 
had  in  the  county  where  the  offense  was  com- 
mitted. It  was  held  that  the  court  of 
Queen's  bench  had  the  same  jurisdiction  to 
change  the  place  of  trial  in  felony  as  in  mis- 
demeanor, and  that  the  place  of  trial  should 
be  changed,  as  the  court  was  of  opinion  that 
a  fair  trial  could  not  be  had  in  the  county 
where  the  offense  was  committed.  So,  also, 
in  Qveen  v.  Phelan,  14  Cox,  C.  C.  679:  "In 
an  indictment  for  murder  the  trial  had  twice 

I  been  ready  for  hearing;  once  in  the  local 
venue   where   the   alleged   crime   was   com- 

49 
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mitted,  and  once  in  the  venue  fixed  by  the 
winter  assizes  act.  On  both  these  occasions 
the  trial  was  postponed  on  the  ground  that 
an  impartial  trial  could  not  be  had,  it  ap- 
pearing on  affidavit  that  large  numbers  of 
the  jurors  who  would  try  the  case  were  mem- 
bers of  an  association  called  The  Land 
League/  which  association  had  subscribed  to 
the  defense  of  the  prisoners,  the  crime  be- 
ing of  an  agrarian  nature.  The  venue  was 
now  changed  from  the  local  one  to  a  district 
where  it  appeared  probable  a  fair  and  im- 
partial trial  could  be  had,  the  Crown  being 
put  under  terms  to  expedite  the  hearing  of 
the  case,  and  to  pay  the  costs  to  the  accused 
persons  necessarily  incurred  by  the  change 
of  venue."  So,  too,  the  place  of  trial  was 
changed  upon  the  Crown's  application  in  a 
case  reported  in  2  Chitty,  136.  In  Queen  v. 
Palmer,  5  El.  &  Bl.  1024,  the  defendant  was 
tried  for  murder,  convicted,  and  executed  in 
another  county  than  that  of  the  offense.  It 
is  true  that  in  that  case  the  indictments — 
for  there  were  several  of  them — were  re- 
moved to  King's  bench  upon  a  writ  issued 
upon  the  defendant's  application;  but  the 
record  shows  that  the  motion  which  fixed 
th«»  place  of  trinl  was  made  by  the  attorney 
general.  Lord  Campbell,  Ch.  J.,  said:  "No 
doubt,  after  the  indictment  has  been  re- 
moved, there  may  be  a  trial  at  bar,  though 
at  present  I  see  no  ground  for  that ;  or  there 
may  be  a  trial  in  any  court  of  England  in 
which  the  court  may  think  it  right  that 
such  a  trial  should  take  place."  And  the 
other  justices  separately  expressed  their 
assent  to  this  view.  BInckstone,  cited  to 
sustain  the  unqualified  character  of  the  right 
of  trial  by  a  jury  of  the  vicinage,  does  not 
support  that  view,  but  rather  the  reverse. 
True,  in  book  4,  p.  360,  he  says:  ''When, 
therefore,  a  prisoner  on  his  arraignment 
hath  pleaded  not  guilty,  and  for  his  trial 
hath  put  himself  upon  the  country,  which 
country  the  jury  are,  the  sheriff  of  the 
coimty  must  return  a  panel  of  jurors  liheros 
ei  legates  kominea  de  vioineto;  that  is,  free- 
holder9,  without  just  exception ;  and  of  the 
visne  or  neighborhood,  which  is  interpreted 
to  be  the  county  where  the  fact  is  com- 
mitted." And,  again,  he  states  that  a  grand 
jury  "cannot  regularly  inquire  of  a  fact 
done  out  of  that  county  for  which  they  are 
sworn."  But  these  are  statements  of  gen- 
eral, and  not  absolute,  rules.  Indeed,  in  this 
connection,  on  page  305.  he  cites  a  large 
number  of  offenses,  including  murder,  which, 
under  various  and  early  acts  of  Parliament, 
might  be  inquired  of  and  tried  in  any 
county  of  the  Kingdom,  and  concludes: 
"But,  in  general,  all  offenses  must  be  in- 
quired into,  as  well  as  tried,  in  the  county 
where  the  fact  is  committed."  Reference 
has  already  been  made  to  his  enumeration 
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of  the  impossibility  of  a  flair  and  impartial 
trial  in  the  county  of  the  offense  as  one  of 
the  four  grounds  for  the  issuance  of  the 
writ  of  certiorari,  and  that  the  right  to  the 
writ,  when  applied  for  by  the  Crown,  waa 
absolute.  Further  confirmation  is  found  in 
his  eulogy  upon  the  jury  system.  Volume 
3,  p.  384.  After  stating  that  "the  locality 
of  trial  required  by  the  common  law"  was 
a  result  of  the  ancient  locality  of  jurisdic- 
tion, namely,  in  the  manor  and  the  hun- 
dred, and  gradually  in  the  county,  which 
formerly  made  it  necessary  that  the  jurors 
should  be  tenants  of  the  lord  or  members  of 
the  hundred  where  the  offense  was  commit- 
ted, he  said:  "The  restriction  as  to  hun- 
dredors  hath  gradually  worn  away  and  at 
length  entirely  vanished:  That  of  counties 
fltiil  remains  for  many  beneficial  purposes. 
But,  as  the  King's  courts  have  a  jurisdic- 
tion coextensive  with  the  Kingdom,  there 
surely  can  be  no  impropriety  in  sometimes 
departing  from  the  general  rule  when  the 
great  ends  of  justice  warrant  and  require 
an  exception."  Our  conclusion,  that  at  com- 
mon law  the  right  of  trial  by  a  jury  of  the 
county  of  the  offense  was  a  general  one,  not 
unconditional,  but  always  subject  to  the 
exception  that  the  indictment  might  be  re- 
moved and  the  trial  take  place  in  another 
county,  cither  upon  the  application  of  the 
prosecution  or  the  defendant,  when  neces- 
sary to  secure  a  fair  and  impartial  trial,  and 
without  substantial  difference  between  fel- 
onies and  misdemeanors,  except  as  to  the 
degree  of  proof  necessary  to  procure  the 
change,  is  also  supported  by  the  text  of  oth- 
er distinguished  English  authors  whose  com- 
mon-law learning  vouchee  for  the  accuracy  of 
their  statements.  See  1  Chitty,  Crim.  Law, 
378,  405;  2  Hale,  P.  C.  162,  210;  1  Roscoe, 
Crim.  Ev.  8th  ed.  290,  372,  and  cases  cited. 
Tlie  supreme  court  of  California  held,  in 
People  V.  Powell,  87  Cal.  348,  11  L.  R.  A. 
75,  25  Pac.  481,  that  a  constitutional  provi- 
sion identical  in  language  with  our  own — 
and  it  is  upon  this  case  that  coimsel  for 
plaintiff  chiefly  rely — ^prohibited  the  legisla- 
ture from  authorizing  a  change  of  place  of 
trial  to  another  county  upon  the  state's  ap- 
plication. We  cannot  agree  to  the  correctr 
ness  of  this  decision. '  Its  fallacy  lies  in  er- 
roneously assuming  that  at  common  law  the 
defendant  had  an  unqualified  right  to  a  trial 
by  a  jury  of  the  county  of  the  offense.  The 
people  of  California,  when  they  adopted  their 
first  Constitution,  did  not  enter  into  state- 
hood from  a  territorial  government,  like  the 
people  of  this  state.  In  the  absence  of  any 
other  certain  means  of  ascertaining  the  na- 
ture of  the  right  of  trial  by  jury  intended  to 
be  secured  by  their  Constitution,  the  court 
turned  to  the  common  law,  and,  assuming 
that  the  common-law  right  was  an  unquali- 
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fled  one,  necessarily  reached  the  conclusion 
that  the  legislature  could  not  take  it  away. 
The  error  lies  in  the  assumption.  The  crown- 
ing purpose  of  the  jury  system,  through  its 
various  stages  of  development,  has  been  to 
provide  a  fair  and  impartial  trial.  Under 
the  interpretation  of  the  California  court, 
the  right  secured  is  not  the  common-law 
right  of  trial  by  jury.  It  is  more.  It  se- 
cures to  the  defendant  a  fair  and  impartial 
trial  in  the  county  of  the  offense,  if  such  a 
trial  can  be  had;  and,  if  not,  it  grants  him 
immunity  from  trial  and  punishment  for  his 
offense.  The  comn^on  law,  which  may  be 
said  to  be  the  ripened  product  of  the  wis- 
dom and  experience  of  successive  genera- 
tions, is  not  properly  chargeable  with  the 
origin  of  any  such  doctrine.  The  Crown, 
through  the  King's  bench,  always  had  the 
power  to  accord  a  fair  and  impartial  trial. 
If  it  could  not  be  had  in  the  county  where 
the  offense  was  committed,  it  was  secured  by 
transferring  the  indictment  for  trial  to  an- 
other county.  Our  Constitution  was  adopt- 
ed after,  and  not  in  the  light  of,  the  Cali- 
fornia case,  and  is  not,  therefore,  controlled 
by  it.  As  we  have  seen,  the  right  of  trial 
by  jury  had  acquired  a  fixed  meaning  among 
the  people  who  adopted  our  Constitution 
when  they  adopted  it,  and  it  is  the  right, 
thus  understood,  which  was  secured;  and  it 
is,  in  fact,  merely  the  right  as  it  existed  at 
the  common  law. 

It  follows  from  what  we  have  said  that 
the  District  Court  did  not  act  without  law- 
ful authority  in  making  the  order  in  ques- 
tion. 

The  tcrit  will  therefore  he  quashed. 

All  concur. 

Coobrane,  J.,  did  not  sit  in  the  above 
case,  or  take  any  part  in  the  decision,  Judge 
diaries  A.  PoUook,  of  the  Third  Judicial 
District,  sitting  in  his  place  by  request. 
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*1.    A  person  licensed  to  moTO  houses 

^Headnntes  bv  Mokoan,  J. 


Note. — For  a  case  Id  this  aeries  holding  that 
an  Injunction  will  He  to  prevent  the  movlnff  of 
a  bntldlnff  thr^^uRb  a  city  street  where  this 
wnld  result  In  Injury  to  the  wires  of  an  elec- 
tric railway  company  and  stop  the  mnnlnflr  of 
cars  for  several  hours,  see  Williams  v.  Citizens' 
R.  Co.  15  L.  R.  A.  64. 
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in  the  cltr  of  Grand  Forks  is  legally 
liable  for  damages  done  by  him  while  moving 
a  house,  such  damages  being  done  to  the 
wires  and  property  of  a  telephone  company, 
duly  authorized  by  ordinance  to  establish  a 
telephone  system  In  said  city,  and  maintained 
therein. 

2.  Bjr  the  passage  of  much,  ordlnanee^ 
which  arave  the  city  henellts,  and 
its  acceptance  by  the  company,  and  its  ex- 
penditures thereunder,  a  contractual  rela- 
tion was  created  between  the  company  and 
the  city,  which  became  a  vested  right  that 
could  nut  be  impaired  by  subsequent  action 
of  the  city  directly  or  indirectly  annulling  It 
for  purposes  not  public,  and  for  purposes  of 
a  personal  or  private  nature. 

3.  The  use  of  a  street  for  moving 
houses  is  an  extraordinary  use  there- 
of. Such  use  may  be  permitted,  but  not  so 
as  to  destroy  the  use  of  the  street  for  travel 
or  necessary  public  purposes,  and  cannot  be 
legally  done  In  destruction  or  impairment  of 
vested  rights. 

(February  8,  1904.) 

APPEAL  by  defendants  from  a  judgment 
of  the  District  Court  for  Grand  Forks 
County  in  favor  of  plaintiff  in  an  action 
brought  to  recover  the  loss  inflicted  on 
plaintiff  by  the  use  of  a  street  by  defend- 
ants for  the  moving  of  a  building.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Guy  O.  H.  Oorlis*,  for  appellants: 

It  rests  within  the  power  of  the  govern- 
ing body  of  a  munibipality  to  allow  its 
streets  to  be  used  for  the  purpose  of  mov- 
ing buildings  thereon  from  one  lot  to  an- 
other in  the  city.  Such  authority  cannot 
be  bargained  away  by  contract,  but  is  vest- 
ed in  the  governing  body  for  the  benefit'  of 
the  general  public  as  a  trust. 

Commiaeioners'  Court  v.  Street,  116  Ala, 
28,  22  So,  629;  Hibbard  v.  Chicago,  173  lU. 
91,  40  L.  R.  A.  621,  50  N.  E.  256;  Snyder  v. 
Mt,  Pulaski,  176  ill.  397,  44  L.  R.  A.  407, 
52  N.  E.  62. 

Mr,  Traoy  R.  Baas**  for  respondent: 

The  acceptance  by  the  plaintiff  of  th6 
terms  and  conditions  of  the  ordinance  grant- 
ing to  it  the  use  of  the  streets  and  alleys 
of  the  city  of  Grand  Forks  created  a  con- 
tract between  the  plaintiff  and  the  city. 

Northucestem  Teleph.  Each.  Co.  v.  Mii^ 
neapolis,  81  Minn.  140,  83  N.  W.  627;  NeU) 
Orleans  v.  Great  Southern  Teleph.  d  Telegl 
Co.  40  La.  Ann.  41,  8  Am.  St.  Rep.  502,  3 
So.  533 ;  Michigan  Teleph,  Co.  v.  St.  Joseph; 
121  Mich.  602,  47  L.  R.  A.  87,  80  Am.  St. 
Rep.  520,  80  N.  W.  383. 

The  streets  of  a  city  are  highways,  dedi^ 
cated  to  the  use  of  the  public  for  particular 
purposes.  Their  purpose  is  to  provide  the 
public  with  means  to  travel  from  place  to 
place,  and  their  use  is  subordinate  to  their 
purpose. 
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Taylor  v.  Portsmouth,  K,  d  Y,  Street  R, 
Co.  91  Me.  193,  64  Am.  St.  Rep.  216,  39  Atl. 
600. 

No  individual  can,  as  a  matter  of  right, 
make  an  unusual  or  extraordinary  uae  of 
(he  highways  to  the  detriment  of  the  pub- 
lic, or  of  others  exerclBing  vested  rights 
therein. 

There  is  no  conunon-law  right  to  move  a 
house  along  the  streets  of  a  city,  and  such 
a  use  of  the  streets  ia  an  extraordinary 
usa  for  which  the  municipality  may  require 
a  license. 

2¥  Am.  &  Eng.  Enc.  Law,  p.  119. 

By  virtue  of  the  contract  the  plaintiff  ac- 
quires rights  which  cannot  be  destroyed  or 
impaired. 

8t.  Paul  V.  Chicago,  M.  d  8t.  P.  R,  Co. 
63  Minn.  330,  34  L.  R.  A.  184,  63  S.  W.  267, 
65  N.  W.  049,  68  N.  W.  458. 

The  moving  of  the  building  was  far  from 
being  a  public  necessity  or  convenience,  and 
plaintiff  was  not  bound  to  submit,  without 
compensation,  to  the  injury  occasioned  to 
its  property  by  its  removal,  though  the  de- 
fencbmt,  in  the  performance  of  his  work, 
may  have  been  acting  with  lawful  author- 
ity. 

Day  V.  Oreen,  4  Gush.  433 ;  Diokaon  v. 
Kesoanee  Eleotrio  Light  d  Motor  Co,  53  111. 
App.  379;  New  York  d  N.  J,  Teleg,  Co,  v. 
Dexheimer,  14  N.  J.  L.  J.  295 ;  Pennsylvania 
Teleph.  Co.  v.  Vamau,  2  Monaghan  (Pa.) 
645,  15  Atl.  624;  Williams  v.  Citizens  R. 
Co.  130  Ind.  71,  15  L.  R.  A.  64,  30  Am.  St. 
Rep.  201,  29  N.  E.  408;  Eureka  City  v.  Wil- 
son, 15  Utah,  53,  48  Pac  41. 

Morsaa,  J.,  delivered  the  opinion  of  the 
CQUrt: 

This  action  is  brought  to  recover  damages 
alleged  to  have  been  caused  to  plaintiff's 
property  by  the  defendants  while  moving 
a  house  through  and  upon  the  streets  of  the 
city  of  Grand  Forks.  The  complaint  alleges 
the  incorporation  of  the  plaintiff  company 
imder  the  laws  of  the  state  of  Minnesota, 
doing  business  as  a  telephone  company  in 
said,  state  and  in .  the  state  of  North  Da- 
kota by  legal  authority;  that  in  August, 
1890,  the  city  of  Grand  Forks,  under  stat- 
uCory  authority,  passed  an  ordinance,  which 
was.  duly  approved  by  the  mayor,  and  pub- 
lished as  provided  by  law,  granting  the 
plaintiff  company  a  franchise  to  erect  tele- 
phone poles  in  the  streets  and  alleys  of 
said  city,  to  place  wires  and  croes-barB 
thereon,  and  to  do  the  same  for  the  pur- 
pose of  supplying  said  city  and  its  citizens 
the  benefits  to  be  derived  from  communica- 
tion by  telephone  between  themselves;  that 
Ruch  ordinance  provided  that  it  should  takp 
effect  in  ten  days  after  the  acceptance  by 
the  plaintiff  of  certain  conditions  and  re- 
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strictions  imposed  by  the  ordinance  upon 
said  telephone  company.  Among  such  con- 
ditions, and  as  a  consideration  for  granting 
such  franchise,  was  one  to  the  effect  that 
such  telephone  poles  were  to  be  placed  at 
such  places,  and  the  wires  stretched  across 
or  along  said  streets  at  such  height,  as  di- 
rected by  the  city  engineer  and  approved 
by  the  city  council.  A  further  condition  to 
and  consideration  for  the  granting  of  such 
franchise  was  that  said  company  should  al- 
low said  poles  to  become  a  city  instrumen- 
tality for  attaching  thereon,  at  the  upper 
arm  thereof,  the  city's  ^re-alarm  or  police 
wires,  and  that  said  city  should  have  the 
use  of  one  telephone  free  of  charge,  and  such 
others  as  it  desired  for  its  business  at  75 
per  cent  of  the  usual  price  charged  there- 
for. Said  company  unconditionally  accept- 
ed all  the  conditions  imposed  by  such  or- 
dinance by  an  acceptance  thereof  in  writ- 
ing, duly  filed  in  the  city  clerk's  office.  The 
complaint  further  allies  that  the  plaintiff, 
upon  its  acceptance  of  the  conditions  im- 
posed by  the  ordinance,  established  a  tele- 
phone system  in  said  city  at  a  large  expense, 
and  has  ever  since  maintained  the  same  as 
a  local  telephone  system  and  as  a  long-dis- 
tance system,  with  facilities  for  communi- 
cation between  said  city  and  other  cities  in 
North  Dakota  and  in  Minnesota,  South  Da- 
kota, Wisconsin,  and  Iowa;  that  in  April, 
1900,  the  defendant  Anderson  notified  the 
plaintiff  that  he  intended  to  move  a  build- 
ing known  as  the  "Arlington  hotel"  through 
and  along  some  of  the  streets  of  said  city, 
naming  them,  and  notified  the  plaintiff  to 
give  its  wires  the  required  attention  in  view 
of  such  moving.  The  plaintiff  thereupon 
commenced  an  action  against  said  defend- 
ant, and  procured  from  the  district  court 
of  Grand  Forks  county  a  preliminary  in- 
junction against  the  moving  of  said  building 
as  an  interference  with  its  property  rights, 
IS  such  moving  would  injure  its  property 
by  breaking  its  wires;  that  upon  the  serv- 
ice of  sdch  in  Junctional  order,  summons, 
ind  complaint  the  defendant  appeared  in 
said  action,  and  moved  that  such  injunc- 
tional  order  be  set  aside.  The  court  made 
'in  order  denying  such  motion  unless  the  de- 
fendant Anderson  would  furnish  a  bond  in- 
demnifying the  plaintiff  against  all  dam- 
ipes  incurred  by  it  by  reason  of  the  moving 
of  said  building,  by  destruction  of  its  prop- 
erty. The  bond  was  furnished,  and  the 
building  moved.  This  action  is  brought  on 
the  bond.  Damages  are  alleged  at  $207.95. 
The  answer  alleges  that  the  defendant  right- 
fully moved  such  building  under  legal  au- 
thority granted  to  him  by  virtue  of  a  per- 
mit to  move  said  building,  issued  to  him 
pursuant  to  a  valid  ordinance  of  said  city, 
authorizing  the  building  inspector  of  said 
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city  to  issue  such  permits  to  persons  en- 
titled thereto,  as  the  defendant  was  as  a 
duly  licensed  *'house  mover;"  and  that  he 
gave  to  the  city  a  bond,  as  provided  by 
its  ordinances^  indemnifying  the  said  city 
against  any  liability  incurred  by  it  by  rea- 
son of  damages  incurred  by  it  on  account 
of  moving  of  houses  by  him  pursuant  to 
such  permit.  The  case  came  to  trial  before 
a  jury  upon  admitted  facts.  The  trial 
court  directed  a  verdict  for  the  plaintiff. 
Judgment  was  entered  pursuant  to  such 
verdict,  and  defendants  excepted  thereto. 
The  defendants  appeal  from  such  judg- 
ment. 

The  only  error  assigned  is  that  the  court 
erred  in  directing  a  verdict  for  the  plain- 
tiff. Two  questions  only  are  involved  in 
this  appeal  :  (1)  Plaintiff's  rights  under 
the  ordinance  granting  it  a  franchise  to 
establish  and  maintain  a  telephone  sys- 
tem within  said  city;  (2)  defendant  An- 
derson's rights,  under  the  permit  issued  to 
him  to  move  said  building,  based  on  the 
ordinnnces  of  said  city.  The  plaintiff  claims 
that  by  its  acceptance  of  the  conditions  of 
the  ordinance  granting  the  right  to  estab- 
lish a  telpphone  system  in  said  city,  and 
its  expenditure  of  large  sums  of  money  in 
establishing  and  maintaining  such  system, 
a  contract  was  entered  into  with  said  city 
under  such  ordinance,  and  vested  in  said 
company  inviolnble  rights,  which  it  cannot 
be  deprived  of  by  the  use  of  said  streets  in 
matters  of  a  private  nature  not  included  in 
the  lawful  use  of  said  streets  for  traveling 
purposes  by  the  public,  and  that  the  use 
of  said  streets  for  house-moving  purposes 
is  not  a  use  of  them  for  traveling  purposes, 
and  not  the  primary  or  usual  use  of  them. 
On  the  pnrt  of  the  defendant,  it  is  claimed 
that.  Anderson,  having  been  licensed,  and 
by  special  permit  authorized  to  move  the 
building,  his  acts  in  doing  so  were  rightful 
and  leiral,  and  that  the  city  had  no  power 
to  grant  plaintiff  privileges  that  would  bar- 
gain away  defendants'  right  to  move  build- 
ings along  the  streets,  as  said  business  is 
a  lawful.  neces<iary,  and  usual  use  of  the 
city's  streets.  The  city  council  of  Grand 
Forks  is  authorized,  imder  its  charter,  "to 
lay  out,  establish,  open,  alter,  widen,  grade, 
pave,  or  otherwise  improve,  streets,  alleys, 
avenues,  .  .  .  and  vacate  the  same, 
.  .  .  and  to  regulate  the  use  of  the 
same."  Comp.  Lnws,  subds.  7,  9,  S  885.  Sub- 
division 10  of  said  section  provides  that  it 
may  prevent  and  remove  obstructions  and 
encroachments  upon  its  streets.  Subdivi- 
sion 17  of  said  §  885  authorizes  the  city 
council  "to  regulate  and  prevent  the  use  of 
streets,  sidewalks,  and  public  grounds  for 
signs,  sign  posts,  awnings,  telegraph  or  tele- 
phone poles,"  etc.  A  telephone  system  is 
05  L.  R.  A. 


classed  as  a  public  use,  and  to  further  its 
establishment  the  right  of  eminent  domain 
may  be  exercised.  $  6956,  subd.  7j  Rev; 
Codes  1899.  The  sections  above  referred  to 
confer  upon  the  city  the  power  to  pass  the 
ordinance  under  which  the  plaintiff  com- 
pany was  granted  the  franchise  under  which 
it  established  and  maintains  its  telephone 
system  in  said  city.  The  city  council's  au- 
thority to  pass  such  ordinance  as  one  of  its 
granted  powers  is  not  contested  in  this  case. 
It  is  claimed,  however,  that  it  could  not,  by 
^o  doing,  impose  any  burdens  upon  the  de- 
fendant Anderson  in  properly  exercising  his 
license  to  use  the  streets  in  his  business  of 
moving  houses.  In  Dovovan  v.  Allert,  11 
NT.  D.  289,  68  L.  R.  A.  776,  91  N,  W.  441, 
this  court  held  tlint  city  councils  may  au- 
thorize the  use  of  the  streets  for  appliances 
necessary  to  the  maintenance  of  telephone 
systems,  but  that,  hnving  done  so,  abutting 
owners  are  not  thereby  deprived  of  the  right 
to  compensation  therefor  as  owners  of  the 
fee  to  the  streets.  The  city  council  having, 
under  such  statutory  authority,  granted 
plaintiff  the  right  to  use  the  streets  of  the 
'*itv  for  this  purpose  under  an  ordinance 
with  proper  restrictions  upon  the  exercise 
of  the  right  so  that  travel  shall  not  be  in- 
terfered with,  the  question  remains  for 
'nswer,  Whit  are  plaintiff's  rights  so  far 
''s  this  litigation  is  ronrern'-H  W-^s  the 
right  granted  a  naked  permission  to  set 
poles  and  string  wires  on  the  streets,  or  was 
it  accompanied  by  protection  from  damages 
by  reason  of  other  uses  of  the  streets  per- 
mitted by  the  council  for  private  purposes! 
The  city  receives  pecuniary  benefit  from  the 
plaintiff  in  the  free  use  of  plaintiff's  prop- 
erty. This  was  exacted  as  a  condition  pre- 
cedent to  the  ordinance  becoming  operative. 
The  conditions  imposed  on  the  plaintiff  be- 
fore the  streets  should  be  used  by  it  were 
accepted.  The  plaintiff  company  applied  for 
the  franchise.  The  city  granted  this  privi- 
lege on  terms  imposed  as  a  consideration. 
The  plaintiff  accepted  the  franchise  with  the 
conditions  imposed.  It  has  thereafter  ex- 
pended large  sums  in  carrying  into  effect 
its  acceptance  of  the  ordinance  with  its  con- 
ditions. A  contract  was  thereby,  in  effect, 
entered  into  between  the  two  corporations. 
The  contract  cannot  now  be  impaired  by  the 
city  in  granting  to  persons  the  use  of  the 
streets  for  private  purposes.  "So  an  ordi- 
nance authorizing  a  telephone  company  to 
maintain  lines  on  its  streets,  without  limi- 
tation as  to  time,  for  a  stipulated  consider- 
ation, when  accepted  and  acted  upon  by  the 
grantee  by  a  compliance  with  its  conditions, 
becomes  a  contract  which  the  city  cannot 
^ibolish,  or  alter  without  consent  of  the 
grantees."     RuiUmd  Electric  Light  Co.  ▼. 
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Marble  City  Electrio  Ught  Co.  65  Vt.  377, 
20  L.  R.  A.  821,  36  Am.  St.  Rep.  868,  26 
Atl.  636.  "Certainly,  after  the  expenditure 
of  money  in  the  erection  of  poles,  made  in 
reliance  upon  the  municipal  designation,  the 
company  obtains  a  vested  right,  of  which 
they  cannot  be  stripped  by  a  subsequent 
revocation  of  such  designation."  State,  Hud- 
son Teleph,  Co,  Prosecutor ,  v.  Jersey  City, 
49  N.  J.  L.  304,  60  Am.  Rep.  619,  8  Atl.  124. 
"Obviously,  upon  the  clearest  considerations 
of  law  and  justice,  the  grant  of  authority 
to  defendant,  when  accepted  and  acted  upon, 
became  an  irrevocible  contract,  and  the  city 
is  powerless  to  set  it  aside,  or  to  interpolate 
new  and  more  onerous  conditions  therein. 
Such  has  been  the  well-recognized  doctrine 
of  the  authorities  since  the  Dartmouth  Col- 
lege Case,  4  Wheat.  518,  4  L.  ed.  629."  'New 
Orleans  v.  Great  Southern  Teleph.  d  Teleg. 
Co.  40  La.  Ann.  41,  8  Am.  St.  Rep.  602,  3 
So.  633.  "When  the  construction  company 
and  the  complainant  accepted  the  privileges 
granted  to  them  by  the  laws  of  the  state, 
and  the  municipality  had  duly  given  its 
permission,  and  the  corporations  had  ex- 
pended their  money  in  valuable  improve- 
ments, contracts  were  entered  into  which 
neither  the  state  nor  the  municipality  could 
impair  or  destroy  in  the  absence  of  power  to 
do  so  being  reserved  in  the  grant  itself,  or 
in  the  Constitution,  which  becomes  a  part 
of  such  contracts."  Michigan  Teleph.  Co.  v. 
St.  Joseph,  121  Mich.  502,  47  L.  R.  A.  87, 
80  Am.  St.  Rep.  520,  80  N.  W.  383.  See  also 
Northuestern  Teleph.  Exch.  Co.  v.  Minne- 
apolis, 81  Minn.  140.  53  L.  R.  A.  175,  83 
N.  W.  527,  86  N.  W.  69;  St.  Louis  v.  West- 
ern U.  Teleg.  Co.  63  Fed.  68 ;  State,  Meyers, 
Prosecutor,  v.  Hudson  County  Electric  Co. 
60  N.  J.  L.  350,  37  Atl.  618;  New  Orleans 
v.  Great  Southern  Teleph.  d  Teleg.  Co.  40 
La.  Ann.  41,  8  Am.  St.  Rep.  502,  3  So.  533; 
Knoxville  v.  Africa,  23  C.  C.  A.  252,  47  U. 
S.  App.  74,  246,  77  Fed.  501. 

It  is  true  that  the  ordinance  under  which 
the  plaintiff  is  maintaining  this  system  was 
not  repealed,  but  the  effect  of  granting  de- 
fendant the  right  to  move  the  building  was 
destructive  of  plaintiff's  property,  and  there- 
fore a  violation  of  plaintiff's  contractual 
rights  under  the  ordinance.  Whether  such 
contractual  rights  could  be  relied  on  in  case 
of  changes  in  the  location  of  poles  or  dam- 
age done  to  them  demanded  by  a  necessary 
and  usual  use  of  the  streets  by  the  city,  is 
not  here  presented.  Whether  the  use  of  the 
street  in  moving  houses  is  inconsistent  with 
plaintiff's  use  of  the  streets  under  the  ordi- 
nance, or  impairs  its  right  to  use  such 
streets,  is  the  only  question  passed  on  here. 

The  city  gave  the  defendant  permission  to 
move  the  building  in  question.  The  defend- 
ant was  licensed  to  move  houses  in  said  city. 
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The  license  was  gnnted  only  on  oondition 
that  he  give  a  bond  to  indemnify  the  city 
against  any  loss  occasioned  by  the  defend- 
ant in  that  business  to  property,  public  or 
private.  A  license  fee  of  $25  was  also  ex- 
acted as  a  condition  to  the  granting  of  such 
license,  and  paid  by  defendant.  By  granting 
the  license  under  the  ordinance,  the  council 
acted  under  the  statutory  power  given  it  to 
regulate  the  use  of  the  streets.  That  the 
council  can  rightfully  do  so  under  restric- 
tions is  undoubtedly  true.  It  is  not  an  ab- 
solute right  that  anyone  can  demand,  but 
the  power  is  to  be  exercised  or  not.  as  a 
matter  of  discretion.  Woodward  v.  Boston, 
115  Mass.  81;  Eureka  City  v.  Wilson,  15 
Utah,  63,  48  Pac.  41,  16  Utah,  67,  62  Am.  St. 
Rep.  904,  48  Pac.  150.  The  use  of  the 
streets  for  moving  houses  is  not,  however, 
a  usual,  but  is  rather  an  extraordinary, 
one.  It  does  not  pertain  to  the  primary 
right  to  the  use  of  the  streets  for  travel  or 
other  public  purposes.  The  public  derives 
no  benefit  therefrom  generally.  Such  extra- 
ordinary use  of  the  street  may,  however, 
be  permitted  as  a  favor,  under  restrictions 
safeguarding  the  rights  of  the  public  to  the 
street  in  certain  cases,  as  necessity  may  re- 
quire. In  Millville  Traction  Co.  v.  Good- 
icifi,  63  N.  J.  Eq.  448,  32  Atl.  263,  the  court 
said:  "Bi'cause  of  the  privileges  thus  se- 
cured to  it  by  the  law  and  the  action  of  the 
city  authorities,  the  company  has  invested 
its  money,  and  they  thereby  perfected  obli- 
Tations  which  the  Constitution  says  shall 
not  be  impaired.  The  defendants  propose 
to  occupy  tl>e  highway,  not  for  the  purpose 
of  ordinary  travel  or  communication,  but  for 
the  purpose  of  removing  a  very  large  frame 
building,  to  do  which  nearly  the  entire 
street  is  occupied.  This,  it  must  be  ad- 
mitted, is  an  obstruction  of  the  street.  It 
certainly  interferes  more  or  less  with  ordin- 
ary travel,  but  the  question  is  not  whether 
or  not  they  may  so  occupy  the  street  in  case 
by  so  doing  they  do  not  become  a  nuisance 
to  others  who  desire  and  have  a  lawful  right 
to  use  the  streets  for  the  purposes  for  which 
they  are  established,  but  the  question  is 
whether  or  not  they  have  a  right,  in  using 
the  street,  to  prevent  the  company  from  the 
full,  free,  and  complete  exercise  of  the  fran- 
chises with  which  it  is  clothed.  I  think  the 
statement  of  the  question  brings  with  it  the 
correct  answer.  While  all  persons  ordinar- 
ily have  0  right  to  use  the  street  to  the  same 
extent  with  the  car  company,  jret  they  have 
no  right  unduly  or  unreasonably  to  occupy 
the  street,  and  so  to  prevent  the  passage  of 
trains."  In  that  case  the  defendant  had  no 
license  or  permit  to  move  the  house.  Henoe 
the  case  is  in  point  only  in  principle  in  this 
case.  ^In  New  York  d  N,  J.  Teleg.  Co.  ▼. 
Dexheimer,  14  N.  J.  L.  J.  295,  the  defendant 


1904. 


KOBTHWESTEBN    TELEPH.    EXGH.    Co.    V.    ANDEBSON. 


775 


was  a  licensed  housemover,  and  in  moving  a 
house  cut  the  wires  of  the  company^s  sys- 
tem. Suit  was  brought  for  damages,  and 
the  jury  was  charged  that  the  defendant 
was  liable  if  he  cut  any  wires  that  were  put 
up  and  maintained  in  accordance  with  the 
city  ordinance  under  which  they  were  put 
up,  and  ordered  damages  assessed  in  plain- 
tiff's favor  for  such  as  were  thus  main- 
tained and  were  cut,  and  these  only.  In 
WUliama  v.  Citizens'  R.  Co,  130  Ind.  71, 
16  L.  R.  A.  64,  30  Am.  St.  Rep.  201,  29  N. 
E.  408,  the  court  said: "Where  a  right  to  use 
a  street  is  acquired  pursuant  to  statute  and 
under  a  license  from  the  municipality,  it  is 
in  the  nature  of  a  contract  right,  and  the 
municipality  itself  cannot  destroy  or  ma- 
terially impair  it.  .  .  .  It  is  undoubt- 
edly true  that  all  such  rights  are  subordin- 
ate to  the  paramount  power,  usually  de- 
nominated the  police  power,  for  that  power 
cannot  be  annihilated  by  contract.  .  .  . 
It  would  violate  the  plainest  principles  of 
law  to  permit  an  individual  citizen  to  con- 
fiscate or  destroy  the  property  of  a  corpor- 
ation which  had  assumed  to  exercise  rights 
under  the  laws  of  the  state,  and  to  which 
tlie  officers  of  the  governmental  subdivision 
have  given  recognition  by  granting  to  it  the 
right  to  use  the  streets  of  a  city.  .  .  . 
The  appellants  in  this  case  are  not  asking  to 
be  allowed  to  make  an  ordinary  use  of  the 
streets  of  the  city.  They  are,  on  the  con- 
trary, aoking  that  they  be  permitted  to  use 
the  streets  in  an  extraordinary  mode,  and 
for  an  unusual  purpose.  ...  It  would 
be  strange,  indeed,  if  large  buildings  could 
be  moved  along  through  the  thronged  streets 
of  a  city  without  control  or  restriction, 
X  and  it  would  be  equally  strange  if  the  owner 
of  a  building  could  destroy  the  property  of 
others  in  order  to  enable  him  to  move  his 
building  from  one  place  to  another."  In 
Dickson  v.  Ketoanee  Electrio  Light  d  Motor 
Co,  53  111.  App.  379,  the  jury  were  instruct- 
ed that  the  company  "had  the  right  to  place 
wire  in  the  street,  if  allowed  by  corporate 
authority,  if  it  did  not  interfere  with  the 
ordinary  use  of  the  public  in  the  streets, 
and  that  removing  the  house  along  the 
streets  was  not  within  the  rights  enjoyable 
by  the  public  as  a  use  of  the  public  streets." 
This  instruction  was  sustained  in  the  appel- 
late court.  See  also  Pennsylvania  Teleph, 
Co,  V.  Vamau,  2  Monaghan  (Pa.)  16  Atl. 
«24;  Day  v.  Oreen,  4  Cush.  433;  Craves  v. 
Shaituok,  36  N.  H.  257,  69  Am.  Dec.  636; 
Totcnsend  v.  Epstein,  93  Md.  537,  52  L.  R. 
A.  409,  86  Am.  St.  Rep.  441,  49  Atl.  629. 

The  evidence  shows  that  the  wires  were 
stretched  and  the  poles  placed  in  compli- 
ance with  the  ordinance  under  the  supervi- 
sion of  the  city  ofScers.  The  building  which 
was  moved  was  a  large  building,  and  43  feet 
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high  when  being  moved,  and  7  feet  higher 
than  the  highest  of  plaintiff's  telephone 
wires,  as  placed  pursuant  to  such  ordinance. 
Our  conclusion  is  that  the  defendants'  rights 
to  the  street  for  house-moving  purposes  were 
subordinate  to  those  of  the  plaintiff;  that 
plaintiff  was  given  paramount  rights  to  the 
streets  by  virtue  of  the  ordinance  containing 
no  provision  for  direct  or  indirect  revoca- 
tion for  private  purposes;  that  defendant 
was  a  mere  licensee,  with  privileges  to  use 
the  streets  in  a  mnnner  not  unreasonably 
interfering  with  the  use  of  the  streets  for 
traveling  purposes,  and  without  interference 
with  thoi^e  having  prior  rights  to  them 
under  ordinances  that  have  ripened  into  re- 
lations in  the  nature  of  contracts,  thereby 
becoming  vested  rights;  that  the  use  of  the 
streets  by  defendant  for  such  purposes  was 
not  an  ordinary,  but  an  exceptional  and  ex- 
traordinary, use  thereof,  out  of  which  the 
public  as  such  derives  no  benefit;  that 
neither  the  defendant's  license,  nor  the  spe- 
cial permit  to  move  this  building,  did  or 
could  protect  him  from  liability  for  damages 
to  plaintiff  arising  out  of  the  exercise  of  the 
permihsion  given  him  to  move  tbi«»  building. 
The  council  did  not,  and  would  have  no 
power  to,  grant  a  license  to  move  the  build- 
ing, and  give  therewith  immunity  from  dam- 
ages consequent  upon  the  exercise  of  the 
license.  Such  permission  can  only  be  given 
by  the  council  for  the  use  of  the  street  for 
such  purpose;  that  is,  for  moving  the  build- 
ing. To  add  to  such  permission  expressly 
or  in  effect  a  provision  that  the  exercise  of 
the  permission  would  leave  those  damaged 
thereby  without  remedy  against  the  defend- 
ant, would  be  a  void,  unreasonable,  and  in- 
operative provision.  Its  effect  would  be  to 
impair  and  nullify  the  previous  grant  to  the 
plaintiff,  under  which  vested  rights  ripened. 
To  compel  plaintiff  to  remove  its  wires  or 
repair  them  whenever  called  upon  to  do  so 
by  persons  moving  houses  would  add  a 
burdensome  and  unreasonable  condition  to 
the  ordinance  under  which  it  acts,  not  con- 
templated by  its  terms  as  passed.  So  far  as 
the  plaintiff  is  concerned,  and  its  property 
rights,  defendant  was  a  trespasser,  acting 
without  any  legal  authority.  Appellants' 
contention  is  that  plaintiff  accepted  the 
terms  of  the  ordinance  with  knowledge  that 
the  council  possessed  the  power  to  author- 
ize the  moving  of  buildings,  and  possessed 
such  power  as  a  trust  which  could  not  be 
impaired.  This  would  be  true  of  any  usual 
use  of  the  streets  or  for  traveling  purposes, 
or  necessities  arising  in  the  interests  of  the 
public.  So  far  as  purely  private  interests 
are  concerned,  the  plaintiff's  rights  cannot 
be  jeopardized  by  imposing  new  and  unrea- 
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Bonable  conditions.  We  think  it  more  rea- 
sonable to  say  that  the  plaintiff  accepted  the 
ordinance  under  a  presumption,  which  .  it 
had  a  right  to  indulge  in,  that  its  rights 
were  paramount  so  far  as  extraordinary 
uses  of  the  streets  were  concerned,  and  only 
subject  to  impairment  by  the  usual  and 
necessary  use  of  the  streets,  or  when  public 
necessities  demand  it. 

The  defendants  are  legally  liable  for  the 


damages  incurred,  and  the  judgment  will  &< 
affirmed. 

All  concur. 

Coohrane,  J.,  having  been  of  counsel  in 
the  court  below,  took  no  part  in  the  decision. 
Judge  W.  J.  Kneealiaw,  of  the  seventh 

judicial  district,  sitting  in  his  place  by  re- 
quest. 


OHIO  SUPREME  COURT. 


John  E.  HUMPHREYS,  Exr.,  etc.,  of  Isa- 
bella Brown,  Deceased,  et  aL,  Plffs.,  in 
Err., 

17. 

STATE  of  Ohio  et  al, 

(70  Ohio  St  67.) 

•1.  HVhere  the  probnte  court.  In  tlte 
■ettlenient  off  the  entate  off  a  «1e- 
cedent,  detprmlnes  the  liability  of  a  devise, 
lefracy.  bequest,  or  loherltflDce  to  pay  a  col- 
lateral Inberftance  tax,  under  the  provisions 
of  S  27.^1-l.  Rev.  Stat.,  appeal  may  be  taken 
by  either  party  to  the  controversy  rewifdlnK 
the  rax  from  the  Jud^rment  of  the  proliate 
court  to  the  conrt  of  c  mmon  pleas,  as  au- 
thorised by  8  27.S1-13,  Rev.  Stat. ;  and  where 
the  state,  or  the  prosecuting  attorney  In 
behalf  of  the  state,  takes  the  appeal.  It  may 
be  done  without  ^l^lnR  an  nndertakln^  for 
such  appeal,  and  without  flilni;  the  written 
notice  of  an  Intcntl  n  to  appeal  provided  for 
in  S  6408.  Rev.  Stat.  The  appeal  may  b« 
perf*»rted  by  either  party  according  to  the 
provisions  of  {{  6411  and  5227.  Rev.  Stat. 

2.  Boards  and  iiocietles  and  anxilia- 
rle«  thereto,  irhlch  are  incorporated 
and  oriranl«ed  nnder  the  larvN  off 
other  Mtaten,  for  "purposes  of  purely  pub 
lie  charity  or  other  exclusively  public  pur- 
poses." are  n  t  'Mnstltutlons"  of  that  class 
In  this  state  within  the  meaning  of  the  lat- 
ter claiiR»»  of  i  27.^1-1,  Rev.  Stat. :  and. 
where  they  are  entitled  to  receive  property 
within  the  Jurisdiction  of  this  state  by  deed 
of  jflft.  hrqtiest,  or  devise,  such  jflft.  bequest, 
or  devisp  Is  liahle  to  a  collateral  Inheritance 
tax  as  provided  In  said  section,  although 
8  me  of  the  charitable  work,  operations,  and 
enterprises  of  the  Institutions  so  Incorporated 
and  ori^nlxed  are  carried  on  within  this 
state. 
8.  The  ntatnte  so  construed  Is  not  oT»- 
noxton»i  to  the  2d  nc;*tlon  off  onr  Bill 
of  Rlflrhts.  nor  to  the  14tb  Amendment  to 
the  Constitution  of  the  United  States. 

(March  22.  1004.) 

^TTeadnotes  bv  the  Cocrt. 


NoTB. — P  r  another  case  In  this  series  hold- 
ing that  au  exemption  of  any  religious  or  chari- 
table corporation  from  the  payment  of  a  col- 
lateral inheritance  tax  will  extend  only  to  do- 
mestic corporatlt  ns,  see  Re  Prime,  18  L.  R. 
A.  713. 
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PRROR  to  the  Circuit  Court  for  Hamil- 
•^  ton  County  to  review  a  judgment  af- 
firming a  judgment  of  the  Court  of  Com- 
mon Plena,  which  in  turn  affirmed  a  judg- 
ment of  the  Probate  Court  subjecting  oer- 
tn'n  legacies  in  the  will  of  Isabella  Brown 
to  the  payment  of  an  inheritance  tax.  Af* 
firmed. 

Statement  by  Price,  J.: 

On  July  9,  1888,  Isabella  Brown,  a  resi- 
dent of  Cincinnati,  duly  executed  her  last 
will  and  testament,  in  which  she  made  some 
bequests  to  her  sister,  Mrs.  Atkins,  to  a 
nephew,  Meredith  Atkins,  and  other  bequeets 
to  Mrs.  Gass.  of  Camden,  New  Jersey,  in 
trust,  with  provision  therein  that  the  in- 
come arising  from  the  money  so  bequeathed 
should  be  paid  to  two  nieces,  Harriet  and 
Mnry  Gass,  until  each  should  arrive  at  the 
iffe  of  thirty-two  years,  when  the  princi- 
pnl  sum  should  be  paid  them  equally.  The 
testntor  bequeathed  to  the  American  Bible 
Society  the  sum  of  $5,000,  to  the  American 
Tract  Society  $5,000  and  to  the  American 
Sunday  School  Union  $2,000.  Bequests 
were  also  made  to  certain  missionary  so- 
cieties and  other  benevolent  religious  or- 
oranizations,  which  are  named  separately  in 
the  will,  and  which  are  also  plaintiffs  in 
error.  This  will  was  admitted  to  probate  on 
September  19,  1899,  and  John  E.  Humph- 
revs.  executor,  who  was,  hy  the  terms  of  a 
codicil  to  the  will,  appointed  executor,  en- 
tered upon  the  execution  of  the  trust.  In 
progress  of  the  settlement  of  the  estate  a 
question  arose  in  the  probate  court  concern- 
ing the  payment  of  an  inheritance  t«ix  on 
the  several  legacies  made  by  the  will  to  the 
various  religious  societies  and  boards,  and 
the  executor,  Humphreys,  submitted  to  the 
probate  court  his  petition  to  have  the  mat- 
ter determined.  The  prosecuting  attorney 
of  Hamilton  county  appeared  in  behalf  of 
the  state,  and  contended  that  each  of  said 
legacies  was  subject  to  a  collateral  inheri- 
t<ince  tax.  After  hearing,  that  court  decid- 
ed that  no  inheritance  tax  is  payable  on  any 
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of  the  legacies  to  the  religious  societies  and 
hoards,  and  ordered  the  executor  to  distrib- 
ute the  estate  accordingly.  The  prosecut- 
ing attoniey  gave  notice  of  appeal  from  so 
much  of  said  order  as  finds  that  an  inheri- 
tance tax  is  not  payable  upon  the  legacies 
to  the  American  Bible  Society  and  the  sev- 
eral other  religious  societies  and  boards, 
nnming  each  in  the  notice.  The  appeal  was 
filed  in  the  court  of  common  pleas,  where  a 
motion  was  made  by  the  appellees  to  dis- 
miss the  appeal  on  the  ground  that  no  ap- 
peal bond  had  been  given,  nor  was  written 
notice  of  intention  to  appeal  filed,  and  on 
the  general  ground  that  appellant  had  not 
otherwise  complied  with  the  law  for  such 
appeals.  The  court  of  common  pleas  over- 
ruled the  motion,  and  the  appellees  excepted. 
The  case  wfts  then  heard  on  the  merits,  and 
the  court  found  and  adjudged  that  each  of 
said  legMcies  is  liable  to  a  tax  of  5  per  cent 
of  the  amount  of  such  legacies,  with  inter- 
est thereon  from  August  25,  1900.  A  mo- 
tion for  new  trial  was  overruled,  a  bill  of 
exceptions  tflken  embracing  the  evidence  ad- 
duced at  the  hearing,  and  the  case  was 
taken  on  error  to  the  circuit  court,  where 
the  judgment  of  the  court  of  common  pleas 
was  affirmed.  Error  is  prosecuted  in  this 
court  to  reverse  the  judgments  of  the  cir- 
cuit and  common  pleas  courts.  Additional 
facts  appear  in  the  opinion. 

Messrs.  Lawrence  Maxwell,  Jr.,  John 
E.  Hnmphreys,  and  Joaeph  S.  Oraydon, 

for  plnintiffs  in  error: 

The  judgment  entry  in  the  probate  court 
recites  that  the  prosecuting  attorney  gave 
notice  of  his  intention  to  appeal;  but  no 
written  notice  was  filed.  The  appeal  was, 
therefore,  not  properly  taken,  and  the  court 
of  common  pleas  erred  in  overruling  the  mo- 
tion to  dismiss  the  appeal. 

90  Ohio  Laws,  17,  §  13;  Rev.  Stat.  { 
2731-13:  Browne  v.  Wallace,  66  Ohio  St.  57. 
63  N.  E.  588. 

All  of  the  institutions  to  which  Isabella 
Brown  gave  le«»icies,  with  the  exception  of 
the  Board  of  Freedmen's  Missions,  carry  on 
their  operations  and  dispense  their  chari- 
ties to  a  large  extent  in  the  state  of  Ohio. 
They  are  "in  the  state  of  Ohio." 

All  that  is  required  of  the  institution  is 
that  it  shall  be  "in  the  state  of  Ohio."  It 
fills  the  description  if  it  is,  in  a  real  and 
substantial  sense,  in  the  state,  although  it 
may  also  be  in  other  states. 

Gerke  v.  Purcell,  25  Ohio  St.  229. 

The  mere  form  of  organization  or  pla'ce 
of  incorporation  is  not  the  substantial  or 
important  thing  in  determining  whether  an 
institution  c<)n  be  truly  said  to  be  in  Ohio, 
for  it  is  the  institution  itself,  and  not  the 
form  or  shell,  with  which  the  statute  deals. 
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Morawetz,  Priv.  Corp.  2d  ed.  §  1046,  p. 
1006 ;  State  ea  rel  Watson  v.  Standard  Oil 
Co.  49  Ohio  St.  137,  16  L.  R.  A.  145,  34 
Am.  St.  Rep.  541,  30  N.  E.  279. 

The  tax  at  bar  is  a  special  tax  upon  the 
right  to  inherit,  and  not  a  general  property 
tax. 

State  ew  rel,  Sohicariz  v.  Ferris,  53  Ohio 
St.  314,  30  L.  R.  A.  218,  41  N.  E.  579. 

Tlie  sovereign  is  bound  to  express  its  in- 
tention to  tax  in  clear  and  unambiguous 
language,  and  a  liberal  construction  should 
be  given  to  words  of  exception  confining  the 
operation  of  duty. 

Kidman  v.  Mariifiee,  IS4  U.  S.  578,  583, 
46  L.  ed.  697,  701,  22  Sup.  a.  Rep.  515; 
Warrington  v.  Furhor,  8  East,  242,  6  Esp. 
89;  Williams  v.  Sangar,  10  East,  66;  Denn 
ex  dem.  Alanifold  v.  Diamond,  4  Bam.  &.  C. 
243:  Tomkins  v.  Ashhy,  6  Bam.  &  C.  541, 
ft  Dowl.  &  R.  643,  5  L.  J.  K.  B.  246;  Doe 
ecc  dem.  Scruton  v.  Snaith,  8  Bing.  146; 
Wroiigkton  v.  Turtle,  11  Mees.  &  W.  561; 
Cooley,  Taxn.  146;  Re  Enston,  113  N.  Y, 
174,  3  L.  R.  A.  464,  21  N.  E.  87;  Re  Swift, 
137  N.  Y.  77,  18  L.  R.  A.  709,  32  N.  E. 
1096:  Ourr  v.  Scudds,  11  Exch.  190,  3  Week. 
Rep.  457 :  United  States  v.  Wigglestcorth,  2 
Story,  369,  Fed.  Cas.  No.  16,690;  United 
States  V.  Watts,  1  Bond,  580.  Fed.  Cas.  No. 
16.653:  Fox  v.  Com.  16  Gratt.  1. 

The  statute  imposes  a  tax  upon  the'right 
to  inherit  agninst  all  nonresident  charitable 
inntitutions,  while  relieving  all  resident  in- 
stitutions of  the  same  class.  This  discriro- 
inntion  against  the  right  to  inherit,  on  the 
<rround  of  the  residence  of  the  legatee,  con- 
travenes the  2d  section  of  our  Bill  of  Rights 
nnd  the  14th  Amendment  of  the  Constitution 
of  the  United  States. 

State  ex  rel.  Schtcartz  v.  Ferris,  53  Ohio 
St.  314,  30  L.  R.  A.  218,  41  N.  E.  579; 
Re  Mahoney,  133  Cal.  180,  85  Am.  St.  Rep. 
155,  65  Pac.  389;  Sprague  v.  Fletcher,  69 
Vt.  69,  37  L.  R.  A.  840,  37  Atl.  239. 

Corporations  are  persons  within  the  mean- 
ing of  the  14th  Amendment,  and  entitled 
to  the  equnl  protection  of  the  laws. 

Santa  Clara  County  v.  Southern  P.  R. 
Co.  18  Fed.  385,  Affirmed  in  118  U.  S.  394, 
30  L.  ed.  118,  6  Sup.  Ct.  Rep.  1132;  Oulf^ 
C.  d  S.  F.  R.  Co.  V.  KlHs,  166  U.  S.  150,  154, 
41  L.  ed.  606.  668,  17  Sup.  Ct.  Rep.  255; 
Erie  R.  Co.  v.  State,  31  N.  J.  L.  531,  86 
Am.  Dec.  226;  Parker  v.  North  British  d 
v.  Ins.  Co.  42  La.  Ann.  428,  7  So.  599; 
San  Francisco  v.  Liverpool  d  L.  d  G.  Ins. 
Co.  74  Cal.  113.  5  Am.  St.  Rep.  425,  16 
Pac.  380;  Re  Johnson,  139  Cal.  532.  96  Am. 
St.  Rep.  161,  73  Pac.  424;  Re  Stanford, 
128  Cnl.  112,  45  L.  R.  A.  788.  58  Pac.  462; 
Re  Mahoney,  133  Cal.  180.  85  Am.  St.  Rep. 
165,  65  Pac  889.;  Magoun  v.  Illinois  Trust 
d  Sav.  Bank,  170  U.  S.  283,  42  L.  ed.  1037» 
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18  Sup.  Ct.  Rep.  694 ;  State  ex  reh  Schwartz 
V.  /^eiTW,  53  Ohio  St.  314,  ,30  L.  R.  A.  218. 
41  N.  E.  679;  Southern  Oum  Co,  v.  Laylin, 
«6  Ohio  St.  678,  64  N.  E.  564. 

Messrs,  Hoiflieimery  Morris,  ft  Saw- 
yer for  defendants  in  error. 

Prlee,  J.,  delivered  the  opinion  of  the 
court: 

It  is  said  in  the  opening  of  the  hrief 
for  plaintiffs  in  error  that  this  proceeding 
involves  two  questions  of  law :  "  ( 1 ) 
Whether  the  appeal  from  the  probate  court 
to  the  court  of  common  pleas  was  duly 
taken;  (2)  whether  the  legacies  are  tax- 
able." 

1.  The  right  to  appeal  in  cases  like  the 
present  is  conferred  by  §  2731-13,  Rev.  Stat., 
which  is:  "The  court  of  probate,  having 
either  principal  or  auxiliary  jurisdiction  of 
the  settlement  of  the  estate  of  the  decedent, 
shall  have  jurisdiction  to  hear  and  deter- 
mine all  questions  in  relation  to  said  tax 
that  may  arise,  affecting  any  devise,  legacy, 
or  inheritance  under  this  act,  subject  to 
appeal  as  in  other  cases;  and  the  prosecut- 
ing attorney  shall  represent  the  interests  of 
the  state  in  any  such  proceedings."  It  is 
claimed  for  plaintiffs  in  error  that  the 
words  "subject  to  appeal  as  in  other  cases" 
mean  that  the  remedy  of  appeal  must  be  ex- 
ercised according  to  the  general  rule  pro- 
vided for  appeal  from  the  probate  to  the 
court  of  common  pleas,  which  is  found  in  § 
6408,  Rev.  Stat.  That  section  provides,  in 
substance,  that  the  person  desiring  to  take 
an  appeal  shall,  within  twenty  days  after 
the  making  of  the  order,  decision,  or  de- 
cree from  which  he  desires  to  appeal,  give  a 
written  undertaking  ...  to  the  adverse 
party,  with  one  or  more  sufficient  sureties, 
to  be  approved  by  the  probate  judge,  and 
conditioned,  etc.  But  when  the  person  ap- 
pealing .  .  .  is  a  party  in  a  fiduciary 
capacity,  in  which  he  has  given  bond  within 
this  state,  and  he  appeals  in  the  interest  of 
the  trust,  he  shall  not  be  required  to  give 
bond,  but  shall  be  allowed  the  appeal  by 
giving  written  notice  to  the  court  of  his  in- 
tention to  appeal  within  the  time  limited 
for  giving  bond.  It  is  conceded  in  this  case 
that  no  bond  was  given  by  either  the  state 
or  by  the  prosecuting  attorney  in  behalf  of 
the  state,  and  it  is  manifest  on  the  record 
that  the  only  notice  of  appeal  was  given  by 
journal  entry  as  follows:  "The  prosecut- 
ing attorney  gives  notice  of  appeal  from  so 
much  of  said  order  as  finds  that  an  inheri- 
tance tax  is  not  pnyable  upon  the  legacies 
to  the  following  legatees,  viz.j  American 
Bible  Society"  et  a1.,  naming  each  of  the 
other  religious  societies  and  boards  receiv- 
ing legacies.  But  is  the  mode  of  appeal 
governed  by  §  6408,  Rev.  Stat.t  In  such  a 
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proceeding  before  the  probate  court  it  can- 
not be  correctly  stated  that  either  the  state 
or  the  prosecuting  attorney  acts  in  a  fiduci- 
ary capacity.  On  the  contrary,  the  state  is  a 
sovereign,  and  such  is  its  relation  to  the 
controversy.  It  is  provided  in  §  213,  Rev. 
Stat.:  "No  undertaking  or  security  is  re- 
quired on  behalf  of  the  state  or  of  any  offi- 
cer thereof  in  the  prosecution  or  defense 
of  any  action,  writ,  or  proceeding;  nor  is  it 
necessary  to  verify  the  pleadings  on  the 
part  of  the  state  or  any  officer  thereof  in 
any  stich  action,  writ,  or  proceeding."  It 
is  under  this  section  that  the  state  or  its 
officer  is  relieved  from  giving  bond  for  an 
appeal,  and  not  under  §  6408,  supra;  and, 
the  state  or  the  prosecuting  attorney  not 
sustaining  a  fiduciary  relation  to  the  pro- 
ceeding, the  notice  of  appeal  in  behalf  of 
the  state  need  not  be  in  writing,  as  pro- 
vided in  the  latter  section,  for  it  is  only 
where  that  relation  exists  that  such  writ- 
ten notice  is  required  under  its  provisions. 
We  are  of  opinion  that  §  6411  of  the  same 
chapter  and  title  furnishes  the  guide  in  this 
cnse.  "The  provisions  of  law  governing  civil 
proceedings  in  the  court  of  common  pleas 
shall,  so  far  as  applicable,  govern  like  pro- 
ceedings in  the  probate  court,  when  there  is 
no  provision  on  the  subject  in  this  title." 
We  have  awn  that  the  other  provisions  of 
the  title  do  not  apply  to  this  class  of  pro- 
ceed in  jjs.  We  therefore  look  to  the  manner 
of  appeal  from  the  court  of  common  pleas 
'IK  found  in  §  5227,  Rev.  Stat.,  which  is: 
"A  pnrty  desiring  to  appeal  his  cause  to 
the  circuit  court  shall,  within  three  days 
after  the  judgment  or  order  is  entered,  enter 
on  the  records  notice  of  such  intention. 
.  .  ."  This  was  the  law  at  the  time  of 
the  appeal  in  this  case.  Notice  of  intention 
to  appeal  w^as  entered  on  the  records  of  the 
probate  court  in  conformity  with  the  above 
rule,  and  we  think  it  is  sufficient.  The  ap- 
peal was  properly  sustained. 

2.  Whether  the  legacies  are  subject  to  the 
collateral  inheritance  tax  depends  on  the 
construction  of  section  2731-1,  Rev.  Stat. 
The  statute  in  its  present  form  was  enacted 
April  6,  1000.  See  04  Ohio  Laws,  p.  101. 
This  act  provides,  in  part:  "That  all  prop- 
erty within  the  jurisdiction  of  this  state, 
and  any  interests  therein,  whether  belong- 
ing to  inhabitants  of  this  state  or  not,  and 
whether  tangible  or  intangible,  which  shall 
pass  by  will  or  by  the  intestate  laws  of  this 
state,  or  by  deed,  grant,  sale,  or  gift,  made 
or  intended  to  take  effect  in  possession  or 
enjoyment  after  the  death  of  the  grantor, 
to  any  person  in  trust  or  otherwise,  other 
than  to  or  for  the  use  of  the  father,  mother, 
husband,  wife,  brother,  sister,  niece,  nephew, 
lineal  descendant,  adopted  child,  ...  or 
the  lineal  descendants  of  any  adopted  child. 
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the  wife  or  widow  of  a  son,  the  husband  of 
the  daughter  of  a  decedent,  shall  be  liable 
to  a  tax  of  5  per  centum  of  its  value,  above 
the  sum  of  $200;  75  per  centum  of  such 
tax  to  be  for  the  use  of  the  state,  and  25 
per  centum  for  the  use  of  the  county  where- 
in the  same  is  collected.  .  .  .  But  the 
provisions  of  this  act  shall  not  apply  to 
property,  or  interests  in  property,  transmit- 
ted to  the  state  of  Ohio  under  the  intes- 
tate  laws  of  this  state,  or  embraced  in  any 
bequest,  devise,  transfer,  or  conveyance  to 
or  for  the  use  of  the  state  of  Ohio,  or  to 
or  for  the  use  of  any  municipal  corporation 
or  other  political  subdivision  of  said  state 
for  exclusively  public  purposes,  or  public  in- 
stitutions of  learning,  or  to  or  for  the  use  of 
any  institution  in  said  stite  for  purposes 
of  purely  public  charity  or  other  exclusive- 
ly public  purposes;  and  the  property,  or 
interests  in  property  so  transmitted  or  em- 
braced in  any  such  devise,  bequest,  transfer, 
or  conveyance  is  hereby  declared  to  be  ex- 
empt from  all  inheritance  and  other  taxes, 
while  used  exclusively  for  any  of  said  pur- 
poses." The  words  in  the  exemption  clause, 
**to  or  for  the  use  of  any  institution  in 
said  state  for  purposes  of  purely  public 
charity  or  other  exclusively  public  pur- 
poses," are  the  subject  of  the  present  contro- 
versy. The  first  lines  of  the  act  are  com-, 
prehensive,  and  would  embrace  the  legacies 
named,  and  subject  them  to  the  inheritance 
tax,  unless  they  are  saved  by  the  above  ex- 
emption clause.  Therefore  counsel  have  dis- 
cussed, and  we  are  called  upon  to  consider, 
the  scope  of  the  language  quoted  when  ap- 
plied to  the  facts  of  the  present  case.  What 
are  the  material  facts?  It  is  shown  by  the 
record  that  all  the  legatee  societies  and 
boards  who  are  plaintiffs  in  error,  save  the 
Woman's  Home  Missionary  Society,  are  in- 
corporated in  states  other  than  Ohio;  and 
while  they  are  not  organizations  for  profit, 
but  for  the  purpose  of  advancing  the  cause 
of  relifirion  and  dispensing  charity,  they  are, 
nevertheless,  foreign  corporations.  Some 
were  chartered  under  the  laws  of  New  York, 
and  others  under  the  laws  of  Pennsylvania. 
The  Woman's  Home  Missionary  Society  is 
an  auxiliary  to  the  Board  of  Home  Mis- 
sions, and  the  Woman's  Foreign  Missionary 
Society  is  auxiliary  to  the  Board  of  For- 
eign Missions.  The  parent  of  all  these  so- 
cieties and  boards  seems  to  be  the  General 
Assembly  of  the  Presbyterian  Church  in 
America,  incorporated  in  another  state, 
which  is  the  central  and  supreme  authority; 
and  where  the  subordinate  societies  and 
boards  became  incorporated  it  was  done 
under  the  direction  of  the  general  assembly. 
The  Americ»in  Tract  Society  has  colporteurs 
in  almost,  if  not  all,  the  states  of  the  Union, 
and  other  agencies  for  the  distribution  of 
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religious  literature.  The  aim  of  the  Ameri- 
can Bible  Society  is  the  distribution  of  the 
Holy  Scriptures,  translated  into  numerous 
languages,  among  the  people  generally,  and 
especially  among  the  destitute  and  needy 
classes.  While  foreign  corporations,  or  aux- 
iliaries thereto,  it  is  true  that  the  work 
laid  out  for  each  board  and  society  is  carried 
on  in  all  the  states  through  local  and  subor- 
dinate agencies;  and  it  may  be  admitted 
that  theirs  are  works  of  charity  in  the  broad 
sense  that  the  uplifting  of  men,  women,  and 
children  to  the  standard  of  life  taught  in  the 
Scriptures  is,  indeed,  a  work  of  charity,  the 
greatest  of  the  three  Christian  graces.  The 
funds  to  carry  forward  these  religious  enter- 
prises under  the  various  names  and  organi- 
zations are  raised  by  church  and  other  col- 
lections and  largely  aided  by  devises  and 
legacies.  The  testatrix,  Isabella  Brown,  no 
doubt  was  a  devout  member  of  the  Presby- 
terian Church,  and  of  her  bounty  she  liberal- 
ly gfiYQ  to  these  several  societies  and  boards, 
believing  they  could  best  employ  her  gifts  in 
advancing  the  cause  of  the  church  of  her 
choice. 

The  work  of  the  Board  of  Missions  for 
Freed  men  lies  mostly  in  our  southern  states. 
But  it  must  be  stated  as  a  fact  appearing  in 
the  record  that,  while  legatees  who  are  plain- 
tiffs in  error  through  auxiliary  and  subor- 
dinate agencies  are  diligent  in  every  state 
of  the  Union,  the  higher  authority  to  which 
they  must  account  resides  beyond  the  juris- 
diction of  this  state,  and  hence  the  question 
recurs,  Are  they  "Institutions  in  this  state 
for  purposes  of  purely  public  charity,  or 
other  exclusively  public  purposes  T"  We  are 
urged  to  conclude  that,  because  the  work  of 
these  societies  and  boards  is  in  progress,  in 
<7reater  or  less  degree,  and  their  influence 
felt,  in  this  state  through  the  various  sub- 
ordinate agencies  employed,  the  institutions 
themselves  are  in  this  st*ite  within  the  mean- 
ing of  the  statute.  If  this  is  true  of  Ohio, 
it  is  true  of  every  other  state,  and  we  have 
these  institutions,  not  only  in  the  state 
where  they  are  chartered,  but  omnipresent, 
"ind  in  all  the  states;  in  other  words,  they 
would,  as  institutions,  exist  in  any  state 
where  any  of  their  charitable  or  religious 
enterprises  are  projected  and  carried  on,  no 
matter  in  what  degree.  Such  a  construction 
of  the  facts  and  the  law,  we  think,  is  not 
permissible,  if  the  statute  is  valid,  of  which 
we  shall  speak  later  in  this  opinion.  It 
seems  to  be  true  that  some  of  these  societies 
"^nd  boards  have  an  office  in  Ohio  in  charge 
of  a  representative,  the  better  to  conduct 
the  affairs  of  that  church  agency.  So,  also, 
have  railway,  insurance,  telegraph,  tele- 
phone, and  other  foreign  corporations;  but 
that  is  to  further  their  business  enterprises. 
Such  companies  are  not  ''institutions  in  this 
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state"  because  they  have  traffic  and  conduct 
business  here.  They  are  still  corporations 
and  institutions  of  the  state  where  chartered 
and  organized.  Learned  counsel  for  plain- 
tiffs in  error  ask  in  their  brief:  "Where  are 
these  institutions  if  not  in  Ohio?  Where 
were  the  institutions  before  charters  were 
granted?  for  they  were  in  existence  long 
prior  to  the  dates  of  the  charters."  It  is  per- 
haps true  that  these  institutions  now  op- 
erating under  charters  may  have  had  anoth- 
er form  of  existence  prior  to  the  date  of  the 
charters,  but  in  the  wisdom  of  the  general 
assembly  of  the  church  it  was  decided  to 
organize  them  under  charters,  and  it  select- 
ed the  state  under  whose  laws  it  should  be 
done.  It  is  not  a  new  proposition  that  the 
home  of  the  corporation  is  the  state  of  its 
incorporation,  and,  when  so  incorporated 
under  the  laws  of  a  state  selected  for  that 
purpose,  it  has  also  selected  its  abiding 
place,  and  no  longer  can  be  recognized  as 
homeless,  or  as  abiding  in  every  state  where 
they  have  agencies  carrying  forward  their 
work  of  benevolence  and  charity.  We  think 
this  view  is  abundantly  supported  by  the 
authorities.  The  will  of  Mrs.  Brown,  who 
was  a  resident  of  Cincinnati,  gave  no  di- 
rections to  her  executor  or  her  legatees  as 
to  the  place  where  the  money  should  be  ex- 
pended, nor  does  it  undertake  to  control  the 
time  or  place  of  the  expenditure.  Once  in 
the  possession  of  these  institutions,  it  may 
be  disbursed  as  they  deem  proper,  and  all 
of  it  may  be  disbursed  in  communities  be- 
yond our  borders.  So  we  do  not  find  that 
we  are  adopting  a  narrow  construction  of 
our  statute  if  it  appears  that  it  undertakes 
to  tax  the  right  of  the  foreign,  though  char- 
itable, institutions,  to  receive  and  so  abso- 
lutely control  the  disposition  of  property 
owned  by  the  testatrix  in  this  state.  We 
think  these  legatees  are  not  "institutions  in 
this  state"  within  the  meaning  of  the  stat- 
ute. 

The  doctrine  we  maintain  is  happily  ex- 
pressed bv  Justice  Field  in  Paul  v.  Virginia, 
8  Wall.  1*81,  19  L.  ed.  360,  as  follows:  "Now, 
a  grant  of  corporate  existence  is  a  grant  of 
special  privileges  to  the  corporators,  enab- 
ling them  to  act  for  certain  designated  pur- 
poses as  a  single  individual,  and  exempting 
them  (unless  otherwise  specially  provided) 
from  individual  liability.  The  corporation, 
being  the  mere  creation  of  local  law,  can 
have  no  legal  existence  beyond  the  limits 
of  the  sovereignty  where  created.  As  said 
by  this  court  in  Bank  of  Augu8ta  v.  EairUy 
13  Pet.  519,  10  L.  ed.  274:  'It  must  dwell 
in  the  place  of  its  creation,  and  cannot  mi- 
grate to  another  sovereignty.*  The  recogni- 
tion of  its  existence  even  by  other  states, 
and  the  enforcement  of  its  contracts  made 
therein,  depend  purely  upon  the  comity  of 
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those  states, — a  comity  which  is  never  ex- 
tended where  the  existence  of  the  corpora- 
tion or  the  exercise  of  its  powers  are  preju- 
dicial to  their  interests  or  repugnant  to 
their  policy.  .  .  .  They  may  exclude 
the  foreign  corporations  entirely;  they 
may  restrict  its  business  to  particular 
localities,  or  they  may  exact  such  security 
for  the  performance  of  its  contracts  with 
their  citizens  as,  in  their  judgment,  wilt 
best  promote  the  public  interest.  The  whole 
matter  rests  in  their  discretion."  Again,  in 
speaking  of  the  assent  of  the  other  states  to 
transact  business  within  their  borders,  the 
learned  justice  adds  "that  such  assent  may 
be  granted  upon  such  terms  and  conditions 
as  those  states  may  think  proper  to  im- 
pose." We  have  from  this  high  authority 
a  definition  of  the  situs  of  corporations  and 
their  relation  to  states  other  than  whero 
chartered,  and  we  find  no  distinction  in  i\\\% 
respect  between  business  corporations  pnd 
those  not  for  profit,  or  for  religious  or  char- 
it«ible  purposes.  Quotation  from  other  au- 
thorities we  think  superfluous,  and  it  aeem^ 
clear  that  these  charitable  and  relit^ious  in- 
stitutions, being  corporations  foreign  to  this 
state,  are  not  "institutions  in  this  state." 
nnd  are  therefore  not  within  the  exemption 
provided  in  the  inheritance  statutes. 

Applying  the  doctrine  in  a  practical  mari- 
ner, we  have  numerous  decisions,  many  of 
which  are  cited  in  the  brief  for  defendant.** 
in  error.  We  will  occupy  space  in  citing 
and  discussing  but  few  of  them,  and  only 
such  a  a  may  serve  as  fairly  representative  of 
the  many  others.  In  People  ex  rel.  Buck  v. 
Western  Seaman's  Friend  8oc.  87  III.  246, 
it  appears  that  the  society  was  incorporated 
under  the  laws  of  Ohio.  It  had  a  building 
in  Chicago  in  charge  of  a  superintendent, 
where  seamen,  dockmen,  were  solicited  to 
meet  for  religious  and  moral  instruetion, 
nnd  lodging  was  provided  for  needy  cases. 
The  object  of  the  society,  as  declared  in  the 
net  of  incorporation,  is  "for  disseminating 
moral  and  religious  instruction,  and  othor 
charities,  among  sailors  and  laborers  doing 
business  on  our  western  waters."  This  in- 
stitution resisted  the  collection  of  a  tax  on 
the  Chicago  premises  on  the  ground  that,  bc^ 
ing  a  plnce  where  charity  is  dispensed,  it 
was  exempt.  The  court,  on  page  249,  8ay«: 
"But  if  a  broader  construction  could  be 
criven  to  the  statute,  and  it  could  be  held  ^o 
embrace  all  institutions  that  dispense  char- 
ity, whether  public  or  private,  and  the  prop- 
erty used  exclusively  for  that  purpose,  thera 
is  still  a  valid  reason  why  the  property  in 
this  case  is  not  exempt  from  its  just  propor- 
tion of  taxation.  The  statute  must,  in  any 
event,  be  understood  to  have  exclusive  refer- 
ence to  institutions  or  corporations  created 
by  the  laws  of  this  state,  and  not  to  foreign 
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corporations  that  may  choose  to  locate 
branches  in  this  state.  It  is  only  by  thai 
comity  that  exists  between  states  that  tor- 
eign  corporations  are  permitted  to  transact 
in  this  state  the  business  for  which  they 
were  created.  The  general  assembly  has 
manifested  no  intention  to  relieve  the  prop- 
erty situated  in  this  state,  belonging  to  such 
corporations,  no  matter  what  their  objects 
may  be,  whether  charitable  or  otherwise, 
from  the  burdens  of  taxation."  We  further 
illucitrate  the  application  of  the  statute  by 
reference  to  another  leading  case  decided  by 
the  court  of  appeals  of  New  York:  Re 
PHme,  136  N.  Y.  347,  18  L.  R.  A.  713,  32 
N.  E.  1091.  Prime,  a  resident  of  that  state, 
died  in  the  city  of  New  York  on  April  7, 
1801,  leaving  a  will  disposing  of  real  and 
personal  property.  He  gave  legacies  to  col- 
lateral relatives,  and  also  to  two  foreign 
corporations, — the  American  Board  of  Com- 
missioners for  Foreign  Missions  and  the 
Presbyterian  Board  of  Relief  for  Disabled 
Ministers.  The  taxing  authorities  exacted 
a  collateral  inheritance  tax  on  the  legacies 
to  those  corporations  as  well  as  on  the  lega- 
cies to  the  collateral  heirs.  These  legatees 
appealed,  and  the  controversy  finally  reached 
the  court  of  appeals.  Other  questions  were 
in  the  case  as  to  the  condition  of  the  stat- 
utes of  that  state  upon  the  subject,  which 
are  not  relevant  here,  and  they  are  omitted. 
We  quote  from  the  able  opinion  of  Andrews, 
Ch.  J.,  as  follows:  "The  claim  that  the  test 
of  liability  of  foreign  corporations  to  a  leg- 
acy tax  is  the  liability  of  a  domestic  cor- 
poration of  the  same  character  to  the  pay- 
ment of  such  a  tax,  and  that,  if  one  is  ex- 
empt, the  other  is  exempt  also,  has,  we 
think,  no  foundation.  In  both  cases  the 
question  is  the  same, — ^Has  the  statute  made 
the  legacy  taxable?  .  .  .  The  argument 
that  gifts  for  the  promotion  of  charity,  edu- 
cation, and  religion  should  be  encouraged, 
and  should  not  be  diminished  by  exactions 
of  the  state,  presents  a  moral  and  political, 
rather  than  a  judicial,  question.  It  is  the 
duty  of  courts  in  the  interpretation  of  stat- 
utes to  declare  the  law  as  it  is,  and  the  in- 
terests of  society  are  best  subserved  by  a 
close  adherence  by  courts  to  what  they  find 
to  be  their  plain  meaning,  neither  narrow- 
ing the  application  on  the  one  hand  nor  ex- 
tending the  meaning  on  the  other  to  meet 
cases  not  specified,  which  may  seem  to  be 
wiUiin  the  reason  of  the  law.  .  .  .  It  is 
the  policy  of  society  to  encourage  benevo- 
lence and  charity.  But  it  is  not  the  proper 
function  of  a  state  to  go  outside  of  its  own 
limits,  and  devote  its  resources  to  support 
the  cause  of  religion,  education,  or  missions 
for  the  benefit  of  mankind  at  large."  The 
opinion  from  which  the  above  is  quoted  was 
unanimous.  The  same  court  has  before  it 
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another  inheritance  tax  case,  which  is  found 
in  Re  Balleis,  144  N.  Y.  132,  38  N.  E.  1007, 
where  the  Prime  Case  was  considered,  and 
its  principles  unanimously  approved.  It  was 
held  that  "a  statute  of  a  state  granting 
powers  and  privileges  to  corporations  must 
in  the  absence  of  plain  indications  to  the 
contrary,  be  held  to  apply  only  to  corpora- 
tions created  by  the  state,  and  over  which 
it  has  the  power  of  visitation  and  control. 
.  .  .  The  legislature  in  such  cases  is  deal- 
ing with  its  owu  creations,  whose  rights  and 
obligations  it  may  limit,  define,  and  con- 
trol." The  Prime  Case  was  considered  as  a 
valuable  authority  in  United  States  v.  Per- 
kins, 163  U.  S.  626,  41  L.  ed.  287,  16  Sup. 
Ct.  Rep.  1073,  and  it  is  quoted  from,  as  we 
have  done,  with  approval,  and  adds,  as  found 
on  page  020,  163  U.  S.,  page  288,  41  L.  ed., 
md  page  1075,  16  Sup.  Ct.  Rep.:  ''Such  a 
tax  [inheritance  tax]  was  also  held  by  this 
court  to  be  free  from  any  constitutional  ob- 
jection in  Mager  v.  Orima,  8  How.  490-493, 
12  L.  ed.  1168-1170,  Mr.  Justice  Taney  re- 
marking that  'the  law  in  question  is  noth- 
ing more  than  an  exercise  of  the  power, 
which  every  state  and  sovereignty  possesses, 
of  regulating  the  manner  and  terms  within 
which  property,  real  and  personal,  within  its 
dominion,  may  be  transferred  by  last  will 
and  testament  or  by  inheritance,  and  of 
prescribing  who  shall  and  who  shall  not  be 
capable  of  taking  it.  ...  If  a  state 
may  deny  the  privilege  altogether,  it  fol- 
lows that  when  it  grants  it  it  may  annex 
to  the  grant  any  conditions  which  it  sup- 
poses to  be  required  by  its  interests  or  pol- 
icy.' .  ,  .  We  think  that  it  follows  from 
this  that  the  act  in  question  is  not  open  to 
the  objection  that  it  is  an  attempt  to  tax 
the  property  of  the  United  States  [a  legatee 
of  personal  property],  since  the  tax  is  im- 
posed upon  the  legacy  before  it  reaches  the 
hands  of  the  government.  The  legacy  be- 
comes the  property  of  the  United  States  only 
after  it  has  suffered  a  diminution  to  the 
amount  of  the  tax,  and  it  is  only  upon  this 
condition  that  the  legislature  assents  to  a 
bequest  of  it."  The  same  doctrine  is  found 
in  Eidman  v.  Martinez,  184  U.  S.  578,  46  L. 
ed.  697,  22  Sup.  Ct.  Rep.  616;  Horn  Silver 
Min.  Co.  V.  2feio  York,  143  U.  S.  305,  36  L. 
ed.  104,  4  Inters.  Com.  Rep.  67,  12  Sup.  Ct. 
Rep.  403. 

From  the  foregoing  cases  we  see  that  the 
exemptions  of  charitable  institutions  would 
relate  only  to  domestic  institutions  of  that 
class,  even  if  the  words  "in  the  state"  had 
been  omitted  from  the  statute.  It  is  not 
a  tax  upon  property,  but  upon  the  right  to 
receive  property  and  have  it  transferred. 
Our  statute  does  not  impose  the  tax  upon 
the  property  directly,  because  it  provides 
that    "all    administrators,    executors,    and 
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trustees  .  .  .  shall  be  liable  for  all  such 
taxes,  with  lawful  interest,  as  hereinafter 
provided." 

However,  it  is  argued  that  our  construc- 
tion of  the  statute  places  it  in  conflict  with 
§  2  of  our  Bill  of  Rights,  and  also  in  con- 
flict with  the  14th  Amendment  to  the  Con- 
stitution of  the  United  States.  We  will 
consider  these  guaranties  together.  That 
part  of  §  2  of  our  Bill  of  Rights  which  is 
germane  to  the  argument  is:  "And  no 
special  privileges  or  immunities  shall  ever 
be  granted,  that  may  not  be  altered,  revoked, 
or  repealed  by  the  general  assembly."  Thai 
portion  of  the  so-called  14th  Amendment  to 
the  Constitution  of  the  United  States  which 
is  pertinent  now  is:  ''No  state  shall  make 
or  enforce  any  law  which  shall  abridge  the 
privileges  or  immunities  of  citizens  of  the 
United  States;  .  .  .  nor  deny  to  any 
person  .  .  .  the  equal  protection  of  the 
laws."  Very  much  that  we  have  already 
said  and  quoted  bears  upon  the  interposition 
of  these  provisions,  and  we  still  fail  to  see 
how  the  statute  under  consideration  dis- 
criminates against  the  institutions  com- 
plaining here.  Section  2  of  the  Bill  of 
Rights  interdicts  the  conferring  special  priv- 
ileges and  immunities  beyond  the  power  ojf 
the  general  assembly  to  alter,  revoke,  or  re- 
peal. There  is  nothing  occult  or  mysterious 
about  this  language  in  our  declaration  of 
fundamental  principles.  Our  Constitution 
was  adopted  by  the  people  of  Ohio  as  their 
charter  of  rights  and  restraints,  and.  it  is 
not  charged  with  the  care  of  nonresident 
persons  or  corporations;  and  the  statute  in 
question  creates  no  privileges  or  immunities 
in  favor  of  charitable  institutions  within  the 
state  which  the  general  assembly  may  not 
alter,  revoke,  or  repeal;  and  surely  it  is 
competent  for  it  to  exempt  the  property  of 
institutions,  corporations,  which  it  has  cre- 
ated, which  property  is  devoted  to  purely  re- 
ligious or  charitable  purposes.  There  are  no 
Ohio  institutions  here  complaining  of  any 
discrimination  against  them.  Nor  do  we  see 
any  help  for  plaintiffs  in  error  in  the  14th 
Amendment  to  our  Federal  Constitution. 
The  statute  we  are  considering  does  not 
abridge  the  privileges  or  immunities  of  citi- 
zens of  other  states,  nor  does  it  deny  to 
any  person  the  equal  protection  of  the  laws. 
Within  the  meaning  of  this  clause  a  foreign 
corporation  is  not  a  citizen,  and  cannot  in- 
voke its  protection.  By  judicial  construc- 
tion of  the  Constitution  of  the  United  States 
and  the  Federal  judiciary  act,  a  corporation 
is  a  citizen,  for  the  purposes  of  Federal 
jurisdiction,  of  the  state  by  which  its  char- 
ter has  been  granted,  and  this  without  ref- 
erence to  the  residence  of  the  members  or 
shareholders  who  compose  the  corporation. 
When  a  corporation  chartered  by  or  created 
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under  the  laws  of  a  foreign  state  is  sued  iit 
a  state  court  it  may  remove  the  cause  to 
the  circuit  court  of  the  United  States  in  like 
manner  as  a  nonresident  citizen  may,  with- 
out regard  to  residence  of  its  members  or 
shareholders.  But  it  is  a  settled  principle 
of  constitutional  law  that  a  corporation  i» 
not  a  citizen  within  the  meaning  of  that 
clause  of  the  Constitution  of  the  United 
States  which  declares  that  ''the  citizois  of 
each  state  shall  be  entitled  to  all  privileges' 
and  immunities  of  citizens  of  the  several 
states."  10  Cyc.  Law.  &  Proc.  160;  Duoat  v. 
Chicago,  48  111.  172,  95  Am.  Dec.  529;  Tatem 
V.  Wright,  23  N.  J.  L.  429;  Ducat  v.  Chi- 
cago, 10  Wall.  410,  19  L.  ed.  972.  In  Pem^ 
bina  Conaol,  Silver  Min,  d  Mill  Co,  v.  Penn- 
sylvania, 125  U.  S.  181,  31  L.  ed.  650,  2 
Inters.  Com.  Rep.  24,  8  Sup.  Ct.  Rep.  737, 
the  Supreme  Court  of  the  United  States  says- 
in  the  syllabus:  "Corporations  are  not  citi- 
zens within  the  meaning  of  the  clause  of  the 
Constitution  declaring  that  the  citizens  of 
each  state  shall  be  entitled  to  all  privileges 
nnd  immunities  of  citizens  in  the  several 
states.  Article  4,  §  2,  cl.  1.  A  private  cor- 
poration is  included  under  the  designation 
of  'person'  in  the  14th  Amendment  to  the 
Constitution,  §  1.  The  provisions  in  the  I4th 
Amendment  to  the  Constitution,  §  1,  that 
'no  state  shall  deny  to  any  person  within  its 
jurisdiction  the  eqilal  protection  of  the 
laws,'  do  not  prohibit  a  state  from  requir- 
ing for  the  admission  within  its  limits  of  a 
corporation  of  another  state  such  condi- 
tions as  it  chooses."  This  doctrine  was  fully 
reviewed  and  indorsed  in  Horn  Silver  Min. 
Co.  V.  New  York,  143  U.  S.  306,  36  Ll  ed. 
164,  4  Inters.  Com.  Rep.  67,  12  Sup.  Ct. 
Rep.  403.  It  seems  unnecessary  to  cite  other 
decisions  by  state  courts,  since  the  highest 
tribunal  in  the  land  has  thus  expounded 
these  constitutional  provisions. 

There  is  another  reason  why  the  alleged 
discriminations  against  nonresident  institu- 
tions is  without  foundation.  The  legisla- 
ture has  the  right,  in  laying  taxes,  to  clas- 
sify corporations,  as  has  been  done  in  this 
state  in  recent  years,  and  which  has  been 
upheld  by  this  court  as  within  the  consti- 
tutional power  of  the  general  assembly. 
Railroad  companies  are  reached  by  one  mode 
of  appraisal  and  assessment  for  taxes;  tele- 
graph, telephone,  and  express  companies  by 
other  methods;  and  more  private  corpora- 
tions by  still  another  mode.  No  discrimina- 
tions can  be  tolerated  in  favor  of  or  against 
one  of  the  corporations  of  the  same  class; 
but  there  is  no  valid  objection  in  the  fact 
that  one  class  is  required  to  share  in  the 
common  burden  of  taxation  in  a  different 
way— even  in  a  different  degree — from  those 
in  other  classes.  Lee  v.  Sturgee,  46  Ohio 
St.  163,  2  L.  R.  A.  656,  19  N.  E.  560;  Hag* 


1904. 


HuMPHBETS  V.  State. 


788 


erty  v.  BtaU,  55  Ohio  St.  613,  45  N.  E.  1046. 
If  resident  corporations,  the  creatures  of 
our  own  laws,  cannot  justly  complnin  of 
siicJi  classification,  how  can  foreign  corpora- 
tions be  heard  to  find  fault,  when  they  may 
be  subjected  to  any  reasonable  condition  for 
their  admission  to  operate  in  this  state,  and 


even  may  be  excluded  altogether,  unless  en- 
gaged in  interstate  commerce? 

The  judgment  of  the  lower  court  ia  sound, 
and  it  ia  affirmed. 

Spear,    Ch.    J.,    and    Davis,    Sliaiiek» 
Cre-w,  and  SumiiierB,  JJ.,  concur. 


OREGON  SUPREME  COURT. 


T.  A.  LIVESLEY  et  oZ.,  Appte,, 

V, 

John  JOHNSTON,  Jr.,  et  aL,  Reapte, 


(. 


.Or,, 


.) 


1.  The  mutuality  of  a  contract  for  tlie 
pnrcliase  and  sale  of  liops  to  be 
vrown  in  the  future  Is  not  destroyed  by  a 
clause  leaving  the  purchaser  free  to  reject 
those  tendered  If  they  are  not  of  proper  qual- 
ity and  in  proper  condition. 

2.  The  Insol-rency  of  the  defendant  la 
not  of  Itnelf  anfllclent  to  flrtve  eqalty 
Jurisdiction  to  enforce  specific  performance 
of  a  contract  for  the  sale  of  chattels. 

8.  Equity  vrlll  enforce-  specific  per- 
formance of  a  contract  to  sell  and  de- 
liver a  crop  of  hops  after  It  has  been  pro- 
duced, where,  as  part  of  the  consideration,  the 
purchaser  %urrenders  promissory  notes  of  the 
seller,  aud  undertakes  to  make  advances  to 
aid  In  cultivating  and  harvesting  the  crop, 
and  the  seller  is  Ins  Ivent  so  that  an  action 
at  law  would  be  fruitless. 

4.  Specific  performance  of  a  contract 
to  sell  and  deliver  a  crop  of  hops  ivlll 
not  be  refused  on  the  ground  that  the 
remedy  Is  not  mutual,  where,  had  the  pur- 
chaser capriciously  and  fraudulently  refused 
to  approve  and  accept  hops  tendered,  the 
seller  would  have  been  entitled  to  a  decree  of 
specific  performance  to  prevent  fraud. 

5.  That  the  complainant  In  an  action 
to  compel  specific  performance  of  a 
contract  to  sell  and  deliver  a  crop  of  hops 
does  not  show  that  defendant  had  any  In 
terest  In  the  land  upon  which  they  were 
grown  is  not  fatal,  although  the  land  Is 
shown  to  belong  to  another,  since  the  pre- 
sumption Is  that,  being  in  p'^ssesslon,  and 
nothing  to  the  contrary  appearing,  he  held 
it  under  a  lease. 

6.  One  who  has  agreed  to  sell  and  de- 
liver a  crop  of  hops  cannot  avoid  per- 
formance on  the  ground  that  those  pro- 
duced were  not  of  the  agreed  quality,  where 
the  purchaser  is  willing  to  receive  them. 

(May  16,  1904.) 


NOTX. — As  to  necessity  of  mutuality  to  entitle 
one  to  specific  performance  of  a  contract,  see 
also,  in  this  series.  Woodruff  v.  Woodruff.  1 
L.  R.  A.  880 ;  Lltz  v.  Goosling,  21  L.  R.  A.  127 : 
Oraybill  ▼.  Brugh,  21  L.  R.  A.  138;  Blgler  v. 
Baker,  24  L.  R.  A,  255;  Welty  v.  Jacobs,  40 
L.  R.  A.  98;  and  Moayon  v.  Moayon,  60  L.  R. 
A.  415. 
65  L.  R.  A. 


APPEAL  by  plaintiffs  from  a  judgment  of 
tbe  Circuit  Court  for  Marion  County  in 
favor  of  defendants  in  a  suit  to  compel 
specific  performance  of  a  contract  to  sell  and 
deliver  hops.    Reversed. 

Statement  by  WolTerton,  J.: 

This  is  a  suit  to  require  the  specific  per- 
formance of  a  contract  or  agreement  for  the 
sale  of  hops,  entered  into  September  5,  1902, 
between  the  defendant  Johnston,  of  the  first 
part,  and  the  plaintiffs,  T.  A.  Livesley  & 
Co.,  of  the  second.  That  portion  of  it  mate- 
ria! to  the  controversy  is  as  follows:  "That 
said  pnrty  of  the  first  part  ...  for  and 
in  consideration  of  the  sum  of  $1  in  hand 
paid  by  the  parties  of  the  second  part,  the 
receipt  whereof  is  hereby  acknowledged,  has 
bargained  and  sold,  and  by  these  presents 
does  grant,  sell,  and  convey  and  agree  to 
deliver  unto  the  parties  of  the  second  part, 
.  .  .  20,000  pounds  of  hops  of  the  crops 
to  be  raised  and  grown  by  the  party  of  the 
first  pnrt  at  or  near  Woodbum  in  each  of 
the  following" years:  1903,  1904,  1905,  1900, 
11)07,  on  the  following  described  real  estate, 
which  is  owned  by  Frank  Chappelle,  Melane 
Chnppelle,  and  Peter  Deltaur  [describing 
it  J,  and  to  deliver  the  said  hops  in  each  of 
said  years  at  Woodbum  depot  or  on  board 
cars  free  of  charge,  at  such  time  between 
the  1st  and  3l8t  of  October  of  each  of  said 
years  as  the  parties  of  the  second  part  may 
direct.  Each  bale  of  said  hops  to  contain 
from  180  to  220  pounds  of  hops  (7  pounds 
tare  per  bale  to  be  allowed)  and  are  to  be 
put  up  in  new  24  oz.  bale  cloth;  the  said 
hops  shall  be  of  choice  quality,  of  even  color, 
well  and  cleanly  picked  and  well  cured,  but 
not  high  or  slack  dried,  and  not  broken,  or 
mouldy.  The  said  parties  of  the  second  part 
igree  to  advance  to  the  said  p«rty  of  the  first 
part,  for  the  purpose  of  cultivating.  $250  on 
or  about  April,  May,  and  June,  and  for  pick- 
ing purposes  at  and  during  picking  time  of 
September  of  each  of  said  years,  the  sum  of 
414  cents  per  pound,  and  for  such  advances 
1  lien  is  hereby  granted  to  parties  of  the 
second  part  on  said  crop  of  hops  prior  and 
preferable  to  all  other  liens;  and  upon  the 
delivery  and  acceptance  of  said  hops,  the 
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said  parties  of  the  second  part  will  pay  in 
current  funds  of  the  United  States  or  their 
equivalent  at  Salem,  Oregon,  the  balance 
due  on  said  hops  at  0%  cents  per  pound, 
that  being  the  agreed  price  for  said  hops, 
and  all  money  advanced  for  the  purposes 
aforesaid  is  to  be  deducted  from  the  pur- 
chase price  of  said  hops.  The  advances  made 
for  cultivating  shall  bear  interest  at  the 
rate  of  8  per  cent  and  advances  made  for 
harvesting  purposes  at  the  rate  of  8  per 
cent.  Should  such  hops  be  from  any  cause 
of  a  lesser  quality  than  choice,  or  not  de- 
livered in  the  condition  herein  agreed  upon 
according  to  the  judgment  of  said  parties  of 
the  second  part  or  their  agent,  the  party  of 
the  second  part  shall  nevertheless  have  the 
privilege  of  taking  the  same,  or  so  many  of 
them  as  will  cover  the  amount  advanced  on 
said  crop  of  hops,  with  interest  at  the  rate 
of  8  per  cent  per  annum,  at  a  reduction  in 
price  equal  to  the  difference  in  value  between 
such  hops  and  choice.  .  .  .  The  party  of 
the  first  part  shall  not  be  liable  (except  to 
repay  advances)  for  any  shortage  on  deliv- 
ery due  to  causes  beyond  his  control.  It  is 
furthermore  agreed  that  the  party  of  the 
secoA^  part,  through  their  agents,  shall  have 
the  right  to  determine  at  picking  time  when 
said  advances  are  contemplated  to  be  made, 
whether  or  not  the  growing  crop  at  that 
time  is  in  proper  condition,  and  if  such 
agents  of  the  party  of  the  second  part  shall 
determine  that  the  growing  crop  is  not  in 
such  condition,  that  said  party  of  the  second 
part  shall  be  released  from  any  obligation 
to  furnish  any  picking  money  as  called  for 
in  this  contract."  The  succeeding  clause  of 
the  agreement  is,  in  effect,  a  chattel  mort- 
gage upon  the  hops  to  secure  the  buyer  in 
the  repayment  of  moneys  advanced  or  to  be 
advanced  the  grower  in  pursuance  of  the 
agreement.  The  complaint  sets  out,  among 
other  things,  the  entering  into  the  agreement 
by  the  parties;  that,  as  part  consideration 
for  the  execution  thereof  plaintiffs  paid  to 
Johnston  the  sum  of  $1,  and  also  surrenderod 
up  and  delivered  to  him  certain  promissory 
notes  due  and  payable  to  the  plaintiffs,  of 
the  face  value  of  $650;  that  plaintiffs  have 
performed,  and  have  been  at  all  times  ready 
and  willing  to  perform,  all  the  agreements 
and  covenants  upon  their  part,  and  have 
offered  and  tendered  to  Johnston  the  ad- 
vances required  to  be  made  by  them,  but  that 
Johnston  some  time  early  in  the  year  1903 
notified  the  plaintiffs  that  he  would  not  ac- 
cept any  advances,  and  declared  that  he 
would  no  longer  be  bound  by  the  terms  and 
conditions  of  the  agreement,  and  has  con- 
tinuously refused  to  deliver  to  plaintiffs  the 
hops  produced  for  the  year  1003,  consisting 
of  110  bales,  of  the  aggregate  weight  of 
20,000  pounds;  that  defendant  Johnston  is 
05  L.  R.  A. 


wholly  insolvent  and  unable  to  respond  in 
damages  for  the  breach  of  his  agreement, 
and  plaintiffs  have  no  plain,  speedy,  and  ade- 
quate remedy  at  law.  The  purchase  price  is 
tendered  into  court,  and  a  decree  demanded 
that  Johnston  be  required  to  perform  by  de- 
livery to  plaintiffs  of  the  hops  designated. 
A  demurrer  was  interposed  to  the  complaint, 
and  sustained,  and  the  complaint  having 
been  dismissed,  the  plaintiffs  appeal. 

Meanrs.  W.  M.  Kaiser,  W.  T.  SlAter, 
and  Cotton,  Teal,  A  Minor,  for  appel- 
lants: 

The  agreement  has  all  that  is  required  by 
the  law  to  constitute  a  legal  contract, — ^par- 
ties, consideration,  assent  of  parties,  and 
subject-matter. 

1  Parsons,  Contr.  7th  ed.  •8. 

The  agreement  is  mutual,  and  not  unilat- 
eral. The  seller  agrees  to  sell  certain  prop- 
erty at  a  certain  price,  payable  on  or  before 
delivery,  and  the  buyer  tenders  the  price  and 
demands  the  goods. 

Wise  V.  Ray,  3  G.  Greene,  430 ;  Patohin  v. 
Suift,  21  Vt.  292;  Minneapolis  Mill  Co,  v. 
OoodnoWy  40  Minn.  497,  4  L.  R.  A.  202,  42 
N.  W.  356;  Penniman  v.  Hartshorn^  13 
Mass.  87;  Justice  v.  Lang,  42  N.  Y.  493, 
I  Am.  Rep.  676;  Cutting  v.  Dana,  25  N.  J. 
Eq.  265;  Johnston  v.  Trippe,  33  Fed.  530; 
Storm  V.  United  States,  94  U.  S.  83,  24  L. 
od.  42;  Waterman  v.  Waterman,  21  Fed. 
827. 

The  agreement  was  partially  performed, 
and  such  part  performance  is  sufficient  to 
cure  want  of  mutuality  if  any  existed. 

Storm  V.  United  States,  94  U.  S.  83,  24  Ll 
ed.  42;  Waterman  v.  Waterman,  27  Fed. 
827;  Jones  v.  Binford,  74  Me.  439;  Bands 
v.  Crooke,  46  N.  Y.  664. 

The  consideration  of  the  agreement  mov- 
ing to  the  defendant  is  threefold:  The  past 
indebtedness  of  the  defendant  to  the  plain- 
tiffs: a  sum  of  money  paid  defendant  by 
plaintiffs  at  the  time  the  agreement  wns 
made;  the  several  promises  of  the  plain- 
tiffs. 

1  Parsons,  Contr.  ♦*430,  444,  448. 

The  agreement  in  controversy  waa  found- 
ed upon  a  valuable  consideration, — ^the  prom- 
ises on  behalf  of  Johnston  are  unequivocsil, 
positive  and  unconditional.  It  is  therefore 
immaterial  whether  the  plaintiffs,  by  the 
terms  of  the  agreement,  were  or  were  not 
bound  to  purchase  the  hops. 

Johnston  v.  Trippe,  33  Fed.  530;  Perkins 
V.  Hadsell,  60  111.  216;  Miller  v.  MeKenxie, 
05  N.  Y.  576,  47  Am.  Rep.  85 ;  Waterman  v. 
Waterma/n,  27  Fed.  827;  Waterman,  Spec 
Perf.  §  200;  Fry,  Spec.  Perf.  §  291;  CUk- 
son  V.  Bailey,  14  Johns.  484;  Re  Hunter,  1 
Edw.  Ch.  1;  VanDoren  v.  Robinson,  16  N. 
J.  Eq.  256;  Haicralty  v.  Warren,  18  N.  J. 
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Eq.  124,  00  Am.  Dec.  613;  Smith's  Appeal, 
69  Pa.  474;  Rogers  v.  Saunders,  16  Me.  92, 
33  Am.  Dec.  635;  Vassault  v.  Edwards,  43 
Oal,  468;  Schroeder  v.  Oemeinder,  10  Nev. 
355. 

It  is  the  chief  and  immediate  duty  of  the 
«eller  to  tender  the  goods  to  the  buyer  at 
the  place  and  time  fixed  by  the  agreement, 
and  the  buyer's  duty  to  accept  the  goods  so 
tendered  and  pay  the  purchase  price  agreed 
on. 

21  Am.  &  Eng.  Enc.  Law,  p.  522;  2  Ben- 
jamin, Sales,  4th  Am.  ed.  1013;  Bement  v. 
Smith,  15  Wend.  493;  Dustan  v.  Mc Andrew, 
44  N.  Y.  72;  Hayden  v.  Demets,  53  N.  Y. 
426;  Mason  v.  Decker,  72  N.  Y.  595,  28  Am. 
Rep.  190;  Hunter  v.  Wetsell,  84  N.  Y.  549, 
38  Am.  Rep.  544 ;  Bagley  v.  Findlay,  82  111. 
524;  Bell  v.  O^utt,  10  Bush,  632;  Ballen- 
tine  V.  RoJiinson,  46  Pa.  177;  Sedgwick  v. 
Coiiingham,  54  Iowa,  512,  6  N.  W.  738; 
Nichols  V.  Morse,  100  Mass.  623,  1  Am.  Rep. 
139;  Wadhams  v.  Balfour,  32  Or.  313,  51 
Pac.  642;  Ounther  v.  Atwell,  19  Md.  157; 
Brigham  v.  Hibhard,  26  Or.  387,  43  Pac. 
383. 

The  most  direct  and  effectual  remedy, 
where  one  party  refuses  to  observe  the  con- 
tract, should  be  the  enforcement  of  the 
promise. 

Waterman,  Spec.  Perf.  {§  1-6. 

This  jurisdiction  was  exercised  in  the  first 
instance  in  contracts  for  the  sale  of  lands 
and  articles  of  personal  property  of  a  pecu- 
liar value,  the  underlying  principle  in  every 
case  Being  that  the  property  contracted  to 
be  sold  was  supposed  to  be  a  peculiar  object 
of  desire  to  the  purchaser,  far  beyond  its 
normal  value,  and  that  consequently  the 
remedy  at  law   (damages)   was  inadequate. 

Waterman,  Spec.  Perf.  §§  16  et  seq.; 
Adams,  Eq.  §  77;  Duff  v.  Fisher,  16  Cal. 
37G;  Kirksey  v.  Fike,  27  Ala.  383,  62  Am. 
Dec.  768;  McMullen  v.  Vanzant,  73  HI.  190; 
Johnson  v.  Brooks,  93  N.  Y.  337 ;  Barnes  v. 
Barnes,  65  N.  C.  201 ;  Sullivan  v.  Tuck,  1 
Md.  Ch.  69;  2  Story,  Eq.  Jur.  §§  712,  717, 
718;  Cushman  v.  Thayer  Mfg.  Jewelry  Co. 
76  N.  Y.  367,  32  Am.  Rep.  315;  Phillips  v. 
Berger,  2  Barb.  008,  8  Barb.  627;  Tuttle  v. 
Moore,  16  Mmn.  123,  Gil.  112;  Cutting  v. 
Dana,  25  N.  J.  Eq.  265;  Carpentier  v.  Ather- 
ton,  25  Cal.  564;  Mecha/nics*  Ba/nk  v.  Seton, 
1  Pet.  299,  7  L.  ed.  152;  Barr  v.  Lapsley,  1 
Wheat.  161,  4  L.  ed.  68. 

Tlic  facts  alleged  in  the  complaint  and  ad- 
mitted by  the  demurrer  show  that  the  rem- 
edy at  law  is  inadequate. 

Clark  v.  Flint,  22  Pick.  231,  33  Am.  Dec. 
733;  Somerby  v.  Buntin,  118  Mass.  279,  19 
Am.  Rep.  459. 

Mr,  Georse  O.  Binsham,  for  respond- 
•ents: 

A  contract,  to  be  enforceable,  must  be 
€5  L.  R.  A. 


mutually  binding  upon  the  parties  to  it ;  and 
it  must  be  so  that  either  party  can  maintain 
an  action  against  the  other  for  a  breach,  or 
neither  will  be  bound. 

Woolsey  v.  Ryan,  69  Kan.  601,  54  Pac. 
664;  Missouri,  K.  d  T.  R,  Co.  v.  Bagley,  60 
Kan.  424,  56  Pac.  759;  Davie  v.  Lumber- 
jnan's  Min.  Co,  93  Mich.  491,  24  L.  R.  A. 
357,  63  N.  W.  625;  Cummer  v.  Butts,  40 
Mich.  322,  29  Am.  Rep.  530;  Jordan  v.  In- 
dianapolis Water  Co.  (Ind.  App.)  61  N.  E. 
12:  Teipel  v.  Meyer,  106  Wis.  41,  81  N.  W. 
982. 

A  promise  made  by  one  party  without  a 
corresponding  obligation  or  promise   made 
by  the  other  party  is  void. 
*  Corbitt  V.  Salem  Gaslight  Co.  6  Or.  405, 
2.5  Am.  Rep.  641. 

There  must  be  mutuality  of  remedies. 

y orris  v.  Fox,  45  Fed.  406;  Federal  OH 
Co.  v.  Western  Oil  Co.  112  Fed.  373. 

A  court  of  equity  will  not  decree  specific 
performance  of  a  contract  that  is  not  fair 
in  all  of  its  provisions. 

Hamilton  v.  Ryan,  103  111.  App.  212; 
Washington  Irrig.  Co.  v.  Krutz,  66  C.  C.  A. 
1,  119  Fed.  280;  Logansport  R.  Co,  v. 
Logansport,  114  Fed.  688;  Snider  v.  Lehn- 
herr,  6  Or.  385. 

Mr.  P.  H.  D*Aroy  also  for  respondents. 

Wolverton,  J.,  delivered  the  opinion  of 
the  court: 

In  support  of  the  demurrer,  it  is  first  in- 
sisted that  the  contract  or  agreement  set 
out,  upon  which  the  suit  is  founded,  and 
which  it  is  sought  to  have  specifically  per- 
formed, is  lacking  in  the  essential  of  mutu- 
ality of  obligations  between  the  contracting 
parties,  and  is,  therefore,  without  validity 
or  binding  effect.  The  plaintiffs  stand  upon 
the  agreement,  and,  of  course,  assert  its 
legal  efficacy.  They  insist,  first,  that  it  does 
contain  mutual  obligations  which  alone 
render  it  binding  upon  both  parties,  but,  if 
not,  that  it  at  least  has  the  force  and  effect 
of  an  option  accorded  the  plaintiffs  to  pur- 
chase the  hops,  founded  upon  a  sufficient 
consideration  to  support  it.  A  promise 
founded  upon  a  good  consideration  rendered 
at  the  time  iq  obligatory  and  enforceable. 
A  loan  of  money  and  simple-contract  debts 
are  familiar  instances  of  the  kind.  The 
promise  to  repay  the  money  or  to  discharge 
the  debt  becomes  binding  and  obligatory  by 
reason  of  the  promisor  having  received  a 
consideration  for  making  it.  When,  how- 
ever, a  promise,  by  whatsoever  reason,  has 
become  binding,  it  is  more  aptly  termed  an 
"obligation."  But  a  promise  of  material 
import  will  support  a  counter  promise  and 
vice  versa.  When  mutually  entered  into, 
they  operate  one  as  a  consideration  for  the 
other;  thus  constituting  an  agreement  bind- 
50 
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ing  and  obligatory  upon  both  parties.  Where 
the  agreement  is  wholly  executory,  it  is  es- 
sential that  the  obligations  be  mutual ;  else 
there  is  no  consideration  for  its  support, 
and  it  is  but  a  mere  nudum  pactum.  These 
simple  principles,  aptly  applied,  will  aid  us 
largely  in  the  present  controversy. 

The  contract  is  between  a  producer  of 
hops,  on  the  one  part,  and  dealers  in  that 
commodity,  upon  the  other.  Its  terms  un- 
mistakably import  a  sale  of  the  hops  to  the 
amount  of  20,000  pounds,  to  be  grown  by 
Johnston  in  each  of  the  five  years  designated, 
and  an  agreement  upon  his  part  to  deliver 
them  at  Woodbum,  on  board  the  cars,  free 
of  charge,  ab  such  time  during  the  month 
of  October  as  the  second  parties  may  direct. 
The  manner  in  which  the  hops  shall  be  baled 
and  their  quality  are  specifically  defined. 
This  is  a  clear  and  absolute  undertaking  on 
the  part  of  the  seller.  The  correlative  and 
reciprocal  promises  on  the  other  part  are 
that  the  second  parties  will  advance  to  the 
first  party  $250  on  or  about  April,  May,  and 
June  of  each  year  for  cultivating  purposes, 
and  4^^  cents  per  pound  for  picking  pur- 
poses during  picking  time,  in  September, 
and,  upon  delivery  and  acceptance  of  the 
hops,  that  they  will  pay  the  balance  due 
thereon  at  9*4  cents  per  pound,  that  being 
the  agreed  price  for  the  product ;  all  moneys 
advanced  to  be  deducted  from  the  purchase 
price.  If  the  contract  rested  here,  nothing 
else  being  said,  no  other  provisions  made, 
there  could  be  no  cavil  or  controversy 
touching  its  validity  and  binding  effect.  It 
would  have  then  simply  been  a  sale  of  the 
hops  to  be  grown,  with  an  agreement  to 
deliver  on  the  one  part,  and  an  undertaking 
on  the  other  part  to  advance  $250  for  the 
purpose  of  cultivating,  4^4  cents  per  pound 
for  picking  purposes,  and  pay  9l^  cents  per 
pound  for  the  hops  upon  delivery  and  accept- 
ance ;  resenting  the  right,  as  was  natural,  to 
deduct  advances  made  from  the  purchase 
price,  paying  merely  the  balance  due.  The 
promises  of  the  parties  would  then  have 
been  mutual, — that  upon  the  one  hand  sup- 
porting those  upon  the  other,  and  vice  versa, 
thus  creating  correlative  and  reciprocal  ob- 
ligations,— ^and  the  contract  would  unques- 
tionably have  been  perfectly  valid  and  bind- 
ing upon  both  parties.  But  the  promises 
upon  the  part  of  Livesley  &  Co.  to  advance 
picking  money  and  accept  the  hops  are  ma- 
terially qualified  by  subsequent  conditions  of 
the  contract,  and  all  its  provisions  must  be 
construed  together  to  arrive  at  its  true  in- 
tendment. They  are  interdependent  in 
character,  and  none  can  be  eliminated  with- 
out destroying  the  contractual  intendment 
and  relationship  of  the  parties.  Should  the 
hops  be,  from  any  cause,  of  lesser  quality 
than  choice,  or  not  delivered  in  the  condi- 
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tion  agreed  on,  "according  to  the  judgment 
of  Livesley  &  Co.  or  their  agent,  the  con- 
tract accords  them  the  privilege,  neverthe- 
less, of  taking  the  same,  or  so  many  thereof 
as  would  be  sufficient  to  cover  the  advances 
made  on  the  crop,  at  a  reducticm  in  price  of 
the  difference  in  value  between  such  hops 
and  choice;  and  it  was  further  stipulated 
that  Livesley  &  Co.  should,  through  their 
agent,  have  the  right  to  determine  at  pick- 
ing time  whether  or  not  the  growing  crop 
was  in  proper  condition,  and,  if  found  not  to 
be  so,  then  that  they  should  be  relieved  front 
making  the  stipulated  advances  of  picking 
money.  Thus  analyzed,  we  are  enabled  to 
comprehend  at  a  glance  the  essential  fea- 
tures of  the  contract.  Now,  the  strong  con- 
tention of  counsel  for  defendants  is  that  the 
stipulation  that  as  to  the  hops  being  of 
lesser  quality  than  choice,  or  not  in  condi- 
tion as  agreed  upon,  "according  to  the  judg- 
ment" of  Livesley  &  Co.  or  their  agent,  ac- 
corded to  them  the  right  or  privilege  of  tak- 
ing the  crop,  or  not,  subject  to  their  mere 
will  or  caprice;  thus  nullifying  their  prom- 
ise to  purchase,  and  rendering  it  of  no  ap- 
preciable obligatory  or  binding  effect  upon 
them.  And  so  with  the  contemplated  ad- 
vances of  picking  money.  They  assert  that 
it  was  left  entirely  to  their  considera- 
tion, to  be  governed  by  their  mere  choice  or 
pleasure  in  the  premises.  Ordinarily  the 
purchaser  of  a  commodity  has  the  right  of 
inspection  upon  delivery  before  acceptance, 
and,  if  it  does  not  correspond  in  kind,  qual- 
ity, condition,  or  amount  to  that  which  is 
purchased  or  contracted  for,  he  may  reject 
it.  Benjamin,  Sales,  7th  ed.  §§  695,  701 :  2 
Mechem,  Sales,  §§  1210,  1211,  1376,  1376. 
The  purchaser  is  conceded  the  exercise  of 
his  judgment,  but  he  exercises  it  at  his  perils 
and,  if  he  rejects  the  commodity,  which  nev- 
ertheless comes  up  to  the  stipulated  stand- 
ard, he  is  yet  bound  for  the  purchase  price, 
and  the  seller  may  recover  it  of  him  on  proof 
that  he  has  complied  with  the  terms  of  the 
sale.  Many  cases  are  to  be  found  where 
work  is  agreed  to  be  done,  articles  furnished,, 
or  goods  delivered  upon  sale,  to  the  satisfac- 
tion of  another,  and  it  is  uniformly  held  that 
the  person  to  be  benefited  may  exercise  his 
choice  of  rejection  or  acceptance,  without 
assigning  any  reason  therefor.  That  he 
ought  to  be  satisfied,  or  that  the  work,  arti- 
cles, or  goods  would  be  satisfactory  to  a 
reasonable  man  or  to  a  court  or  jury,  will 
not  avail  as  against  the  exercise  of  his  con- 
victions of  sentiment.  It  is  sufficient  that  he 
is  not  satisfied,  and  his  own  determination 
must  be  taken  as  final  and  conclusive.  Hie 
cases  proceed  upon  the -assumption  that  the 
buyer  has  thus  reserved  to  himself  an  un- 
qualified option,  not  being  willing  to  leave 
his  freedom  of  choice  to  any  contention  or 
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subject  to  any  investigation  whatever,  and 
whatever  decision  he  arrives  at  determines 
the  controversy.  If  the  question  is  one  ap- 
pealing to  taste,  sentiment,  or  artistic  sen- 
sibility, as  where  the  undertaking  is  to  sup- 
ply a  portrait,  bust,  suit  of  clothes,  musical 
instrument,  article  of  furniture,  or  the  like, 
it  is,  of  course,  the  duty  of  the  buyer  to  ex- 
amine the  subject  of  the  purchase,  and  not 
to  reject  it  unseen;  but  his  determination 
upon  examination  cannot  be  questioned. 
Where,  however,  the  agreement  is  to  supply 
a  machine  which  is  to  work  to  the  satisfac- 
tion of  the  vendee,  a  reasonable  test  is  re- 
quired, and  he  must  act  in  good  faith  and 
with  honesty  of  purpose,  and  cannot  be 
heard  to  express  dissatisfaction  which  is 
wholly  feigned  or  simulated.  So  it  has  been 
held  in  this  class  of  cases  that  where  the 
purchaser  was  in  fact  satisfied,  but  fraudu- 
lently and  in  bad  faith  declared  that  he  was 
not,  he  is  bound  nevertheless,  and  must  re- 
spond for  the  purchase  price.  "It  is  quite 
permissible,"  says  Mr.  Justice  Alvey  of  the 
supreme  court  of  Maryland,  "to  parties  to 
enter  into  such  contracts;  and  where  the 
approval  or  satisfaction  of  the  party  is  made 
a  condition  precedent  to  the  right  to  receive 
compensation,  or  the  contract  price,  for  the 
article  to  be  delivered,  the  court  has  no  right 
or  power  to  dispense  with  the  condition." 
Baltimore  d  0.  R.  Go,  v.  Brydon,  65  Md. 
198,  67  Am.  Rep.  318,  3  Atl.  306,  65  Md. 
226,  9  Atl.  126,  127.  And  their  validity 
seems  to  be  unquestioned.  1  Mechem, 
Sales,  §§  663-668 ;  Campbell  Printing  Press 
Co.  V.  Thorp,  1  L.  R.  A.  645,  36  Fed.  414; 
Silsby  Mfg.  Co.  v.  Chioo,  24  Fed.  893;  Zal- 
eski  V.  Clarky  44  Conn.  218,  26  Am.  Rep. 
446;  McCarren  v.  McNulty,  7  Gray,  139; 
Brotcn  v.  Poster,  113  Mass.  136,  18  Am. 
Rep.  463;  Gibson  v.  Cranage,  39  Mich.  49, 
33  Am.  Rep.  351 ;  Wood  Reaping  d  Mowing 
Mach.  Co.  V.  Smith,  50  Mich.  665,  45  Am. 
Rep.  67,  16  N.  W.  906;  Hartford  Sorghum 
Mfg.  Co.  V.  Brush,  43  Vt.  528;  McClure 
Bros.  V.  Briggs,  68  Vt.  82,  56  Am.  Rep.  657, 
2  Atl.  683. 

There  is  another  class  of  cases  where  the 
articles  sold  or  the  work  to  be  done  or  per- 
formed is  to  be  subject  to  the  approval  of, 
or  to  be  satisfactory  to,  some  third  person; 
and  in  many  instances  that  person  is  the 
agent  or  employee  of  one  or  the  other  of  the 
parties  to  the  contract.  In  cases  of  this 
character  the  approval  of  the  party  so  desig- 
nated becomes  a  condition  precedent  to  a 
recovery  for  the  price.  He  must,  however, 
have  acted  in  good  faith  and  with  an  honest 
purpose,  and  cannot  arbitrarily  or  capri- 
ciously exercise  his  judgment.  If  he  vio- 
lates hig  duty  in  this  regard,  a  recovery  may 
be  had,  in  the  absence  of  his  approval,  for 
the  nonacceptance  of  the  article  furnished. 
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But  in  the  absence  of  fraud  or  bad  faith  in 
the  conduct  of  such  party  in  respect  of  his 
approval  or  the  withholding  of  it,  his  judg- 
ment or  determination  is  to  be  accepted  as 
final  and  conclusive.  No  mere  error  or  mis- 
take of  judgment  will  vitiate  his  determina- 
tion, the  object  of  his  appointment  being  to 
prevent  and  exclude  contention  and  litiga- 
tion. Such  is  said  to  be  now  the  settled 
doctrine  touching  this  class  of  contracts  in 
the  courts  both  of  this  country  and  England. 
Baltimore  d  0.  R.  Co.  v.  Brydon,  66  Md. 
198,  57  Am.  Rep.  318,  3  Atl.  306,  65  Md. 
226,  9  Atl.  126,  127.  See  also  Lynn  v.  Balti- 
more d  0.  R.  Co.  60  Md.  404,  46  Am.  Rep. 
741;  Kihlberg  v.  United  States,  97  U.  S. 
398,  24  L.  ed.  1106;  Sv^eeney  v.  United 
States,  109  U.  S.  618,  27  L.  ed.  1063,  » 
Sup.  Ct.  Rep.  344;  Martinsburg  d  P.  R.  Co. 
V.  March,  114  U.  S.  549,  29  L.  ed.  265,  5 
Sup.  Ct.  Rep.  1035.  We  have  had  occasion 
to  consider  cases  of  the  kind,  of  which 
North  Pacific  Lumbering  d  Mfg.  Co.  v.  East 
Portland,  14  Or.  3,  12  Pac.  4;  Chance  v. 
Portland,  26  Or.  286,  38  Pac.  68,  and  Van- 
derhoof  v.  Shell,  42  Or.  578,  72  Pac.  126, 
are  instances.  In  the  latter  case  a  building 
contract  was  involved,  whereby  it  was  stip- 
ulated that  the  builder  should  perform  his 
work  subject  to  the  approval  of  the  archi- 
tect. Contracts  of  this  nature  are  usual 
and  frequent.  The  two  former  cases  were 
concerning  certain  street  improvements  in 
the  city  of  Portland,  which  were  to  "be 
completed  to  the  satisfaction  of  the  common 
council."  In  the  first  of  these  cases,  Mr. 
Justice  Thayer,  commenting  upon  the  effect 
of  the  contract,  says:  "I  think  there  must 
be  a  distinction  between  a  contract  In  which 
the  work  is  not  to  be  paid  for  until  a  certif- 
icate is  produced  from  some  third  person, 
showing  that  it  has  been  performed  in  ac- 
cordance with  the  provisions  of  the  contract, 
and  one  in  which  it  is  to  be  paid  for  upon 
its  approval  and  acceptance  by  the  party  for 
whom  it  is  performed.  In  the  former  case 
the  production  of  such  certificate  is  a  con- 
dition precedent  to  the  right  to  demand  the 
payment,  and  the  party  seeking  to  enforce 
payment  must  aver  and  prove  its  perform- 
ance. In  the  latter  case  it  is  the  duty  of 
the  party  to  approve  and  accept  the  work, 
if  performed  substantially  as  required  by 
the  contract;  for  certainly  the  law  will  not 
permit  such  party  to  capriciously  withhold 
his  approval  in  such  case,  and  thereby  avoid 
the  payment  of  a  just  claim."  In  Baltimore 
d  0.  R.  Co.  V.  Brydon,  65  Md.  198,  67  Am. 
Rep.  318,  3  Atl.  306,  66  Md.  226,  9  Atl. 
126,  127,  the  defendant  agreed  to  furnish 
coal  to  the  plaintiff  of  a  quality  that  should 
be  satisfactory  to  plaintiff's  master  of  trans- 
portation and  master  of  machinery,  virtually 
its  agent,  and  the  stipulation  was  upheld. 
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which  in  coining  very  near  to  the  condition 
of  the  present  contract.  But  in  Campbell 
Printing  Press  Co.  v.  Thorp,  1  L.  R.  A.  645, 
36  Fed.  414,  Mr.  Justice  Brown,  who  is  now 
on  the  Supreme  Bench  of  the  United  States, 
says:  "We  know  of  no  reason  of  public 
policy  which  prevents  parties  from  contract- 
ing that  the  decision  of  one  or  the  other 
shall  be  conclusive;"  and  such  was  prac- 
tically the  ease  in  Fletcher  v.  New  Orleans 
<£  .V.  E.  R,  Co.  19  Fed.  731,  and  Dustan  v. 
JUcAndrew,  44  N.  Y.  72. 

Within  the  undoubted  doctrine  of  these 
<!a8e8,  the  contract  under  consideration  was 
one  which  the  parties  had  a  right  to  enter 
into,  and  the  clause  leaving  the  quality  and 
■condition  of  the  hops  at  the  time  of  delivery 
to  the  judgment  of  the  buyer  does  not  render 
it  void  of  mutuality.  Livesiey  &  Co.  could 
not  reject  the  hops  upon  mere  .whim  or  sheer 
volition,  but  must  in  good  faith  exercise  an 
honest  judgment  in  the  premises,  and  unless 
they,  by  themselves  or  through  their  agent, 
so  rejected  them,  they  would  nevertheless  be 
bound  for  the  price.  Being  a  party  and  pass- 
ing judgment  upon  their  own  case,  good 
morals  and  decent  propriety  would  suggest 
that  they  act  with  circumspection  and  a  con- 
siderate regard  for  the  rights  of  the  seller 
as  well  as  their  own;  and  the  law  will  look 
with  greater  scrutiny  upon  their  determina- 
tions than  if  they  were  wholly  disinterested 
arbiters.  While  this  condition  qualifies  to 
.a  certain  extent  the  promise  to  accept  and 
pay  for  the  hops,  if  choice  in  quality  and  in 
good  condition,  as  agreed  upon,  it  does  not, 
by  negation,  destroy  the  efficacy  of  the 
promise.  If  the  sale  had  been  the  ordinary 
on^e  of  goods  or  chattels,  the  buyer,  as  we 
have  seen,  would  have  exercised  his  judg- 
ment as  to  rejection  at  his  peril,  and  the 
goods  or  chattels  could  be  shown,  notwith- 
standing, to  be  of  the  quality  and  condition 
agreed  upon.  In  a  sale  like  the  one  at  bar, 
the  buyer  must  also  accept,  unless  in  his 
honest  judgment,  exercised  in  absolute  good 
faith,  the  commodity  is  not  such  as  was  con- 
tracted for.  If  so  exercised,  his  determina- 
tion becomes  final,  because  the  parties  have 
so  agreed;  but  if  he  exercises  his  judgment 
arbitrarily,  capriciously,  or  fraudulently, 
with  the  sheer  purpose  of  avoiding  his  obli- 
gation to  accept,  it  will  not  avail  him,  as 
the  actual  quality  and  condition  of  the  hops 
may  then  be  inquired  into,  notwithstanding 
his  adverse  determination.  The  undertaking 
of  Livesiey  &  Co.  is  not,  therefore,  a  mere 
option  to  take  the  hops  or  not,  but  a  posi- 
tive obligation  to  purchase,  unless  in  their 
honest  judgment,  fairly  exercised,  they  are 
not  of  the  quality  or  in  the  condition  con- 
tracted for.  In  the  respect  considered,  we 
are  firmly  of  the  opinion  that  the  contract 
i.<4  mutual  and  binding.  If  the  hops  are  not, 
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in  their  honest  judgment,  up  to  the  agreed 
standard,  then  they  are  accorded  the  privi- 
lege or  option  of  purchasing  or  not,  as  tbey 
may  desire;  and  this  provision,  when  com- 
pared with  the  one  just  discussed,  indicates 
very  clearly  the  distinction  that  exists,  and 
that  which  the  parties  themselves  declared, 
between  the  agreement  to  purchase  and  a 
mere  option  to  purchase,  as  may  suit  the 
wish  of  the  buyer.  The  same  considerations 
apply  alike  to  the  obligation  to  advance  pick- 
ing money.  It  was  not  left  to  the  mere 
option  of  Livesiey  &  Co.  to  advance  audi 
funds  as  and  when  they  saw  fit,  but  they  or 
their  agent  must  pass  an  honest  judgment  as 
to  whether  or  not  the  crop  is  in  the  proper 
condition ;  that  is,  for  the  production  of  such 
hops  as  is  bargained  for.  The  purpose  of 
this  stipulation  is  apparent.  Livesiey  ft  Co. 
would  hardly  be  expected  to  advance  money 
upon  a  contemplated  product  when  it  was 
manifest  that  it  would  not  come  up  to  the 
standard  in  quality  contracted  for,  and 
would  furnish,  at  best,  doubtful  security  for 
the  repayment  of  the  advances.  But  aside 
from  these  considerations,  there  is  the  obli- 
gation to  advance  $250  on  or  about  April, 
May,  and  June  of  each  year  for  cultivating 
purposes,  which  is  unconditional ;  and,  when 
all  the  conditions  are  construed  together,  in- 
cluding the  chattel-mortgage  element,  which 
is  intended  as  security  for  repayment  of  ad- 
vances made  in  case  a  sale  is  not  consum- 
mated, we  are  impelled  to  the  conclusion 
that  the  contract  is  mutual,  and  therefore 
valid  and  binding  upon  the  respective  par- 
ties. In  view  of  these  considerations,  it  is 
not  necessary  for  us  to  determine  whether 
or  not,  if  the  contract  of  Livesiey  &  Co.  was 
a  mere  option  to  purchase,  it  is  supported 
by  a  sufficient  consideration.  Nor  have  we 
considered  what  would  be  the  efifect  on  the 
sale,  had  Livesiey  ft  Co.  declined  to  advance 
picking  money,  as  it  does  not  seem  to  be 
involved  in  the  present  controversy. 

The  next  question  presented  is  whether 
a  court  of  equity  has  jurisdiction  to  decree 
a  specific  performance,  by  requiring  a  de- 
livery of  the  crop  of  hops  produced  for  the 
year  1903,  to  the  amount  of  20,000  pounds. 
It  may  be  said  that  equity  will  not  ordina- 
rily grant  relief  for  the  specific  delivery  of 
chattels,  because  it  is  generally  considered 
that  the  plaintiff  has  a  plain,  speedy,  and 
adequate  remedy  at  law  for  damages  for 
withholding  them.  The  interposition  of 
equity  is  not  withheld  except  upon  this  par- 
ticular ground,  as  its  jurisdiction  is  as  am- 
ple to  decree  the  specific  performance  of  an 
agreement  relative  to  personalty  as  it  is  one 
relative  to  realty.  Sullivan  v.  Tuck,  1  Md. 
Ch.  59;  Frue  v.  Houghton,  6  Colo.  318; 
Duff  V.  Fisher,  16  Cal.  376;  Mechanic^ 
Bank  v.  Seion,  1   Pet.  299,  7  L,  ed.   152; 
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Mason  v.  Patterson^  74  111.  191 ;  Kirksey  v. 
Fike,  27  Ala.  383,  62  Am.  Dec.  768;  Barnes 
V.  Barnes,  66  N.  C.  261.  The  remedy  at  law, 
however,  which  will  bar  such  relief,  must 
be  as  practical  and  efficient  to  the  ends  of 
justice  and  its  prompt  administration  as  in 
equity,  or,  to  employ  the  lang:uage  of  Mr. 
Chief  Justice  Fuller  in  Oormley  v.  Clark, 
134  U.  S.  338,  339,  33  L.  ed.  909, 910, 10  Sup. 
Ct.  Rep.  564,  657:  'The  jurisdiction  in 
equity  attaches  unless  the  le^l  remedy,  both 
in  respect  to  the  final  relief  and  the  mode 
of  obtaining  it,  is  as  efficient  as  the  remedy 
which  equity  would  afford  under  the  same 
circumstances."  South  Portland  Land  Co,  v. 
Hunger,  36  Or.  467,  54  Pac.  816,  60  Pac.  6; 
Benson  v.  Keller,  37  Or.  120,  60  Pac.  918; 
Wollenberg  v.  Rose,  41  Or.  316,  68  Pac.  804; 
Brett  V.  Warnick  (Or.)  76  Pac.  1061.  When, 
therefore,  an  award  of  damages  would  not 
put  the  party  seeking  equitable  relief  for  the 
delivery  of  personalty  in  a  situation  as  bene- 
ficial as  if  the  agreement  were  specifically 
performed,  or  where  compensation  and  dam- 
ages would  fall  short  of  the  redress  to  which 
he  is  entitled,  the  jurisdiction  is  properly 
invoked;  otherwise  not.  Frue  v.  Houghton, 
6  Colo.  318;  Avery  v.  Ryan,  74  Wis.  591,  43 
N.  W.  317 ;  McGowin  v.  Remington,  12  Pa. 
56,  51  Am.  Dec.  584.  And  it  may  be  fur- 
ther observed  that  the  insolvency  of  the 
party  against  whom  relief  is  sought,  stand- 
ing alone*  will  not  confer  jurisdiction  to  en- 
force specific  performance  in  this  class  of 
cases.  There  must  be  some  other  element  or 
principle  of  equitable  cognizance  upon  which 
the  remedy  is  invoked.  Oillett  v.*  Warren 
(N.  M.)  62  Pac.  975;  McLaughlin  v.  Piatti, 
27  Cal.  461 ;  Cincinnati  d  C.  R.  Co,  v.  Wash- 
hum,  25  Ind.  259.  The  fact  of  insolvency, 
when  combined  with  other  causes  for  equita- 
ble interposition,  may,  however,  become  a 
potent,  or  even  controlling,  factor  in  deter- 
mining the  fact  of  jurisdiction.  The  principle 
is  well  stated  by  Mr.  Justice  Thompson  in 
Heilman  v.  Union  Canal  Co.  37  Pa.  100,  104, 
as  follows:  "The  fact,  if  it  be  so,  that  this 
remedy  may  not  be  successful  in  .realizing 
the  fruits  of  a  recovery  at  law,  on  account 
of  the  insolvency  of  the  defendants,  is  not 
of  itself  a  ground  of  equitable  interference. 
The  remedy  is  wliat  is  to  be  looked  at.  If 
it  exist,  and  is  ordinarily  adequate,  its  pos- 
sible want  of  success  is  not  a  consideration. 
It  is  not  intended  here  to  say  that  insolvency 
is  never  a  consideration  moving  a  chancellor. 
It  frequently  does,  but  not  alone.  The 
equitable  remedy  must  exist  independently. 
In  balancing  cases,  it  is  a  consideration  that 
gives  preponderance  to  the  remedy."  To  the 
same  purpose,  see  Clark  v.  Flint,  22  Pick. 
231,  33  Am.  Dec.  733;  Parker  v.  Garrison, 
61  111.  250.  Now,  turning  to  the  contract 
in  question,  and  considering  the  situation 
€5  L.  R.  A. 


and  relation  of  the  parties,  do  we  not  find 
independent  grounds  for  equitable  interfer- 
ence to  grant  relief  by  way  of  specific  per- 
formance? We  have  already  discussed  the 
salient  features,  terms,  and  conditions  of  the 
contract,  and  have  found  it  to  be  valid  and 
binding  between  the  parties.  It  covers  a 
period  of  five  years,  and  was  made  at  a  time, 
presumably,  when  Johnston  was  obtaining 
fair  value  for  his  hops, — otherwise  we  must 
assume  that  he  would  not  have  entered  into 
the  relationship. — and  there  is  only  one  rea- 
son at  this  date  why  it  may  be  considered  to 
be  a  hard  contract  as  to  him,  and  that  is 
that  hops  are  worth  more  now  in  the  market 
than  they  were  then.  Another  suggestion 
in  this  connection:  The  commodity  fluctu- 
ates greatly  in  the  market,  and  it  may  have 
been  a  controlling  circumstance  that  John- 
ston considered  that  9^^  cents  per  pound 
for  the  hops  raised  by  him  during  the  five 
years  designated  would  be  a  good  average 
price  for  the  time,  and  hence,  upon  the 
whole,  a  profitable  undertaking.  But  the 
undertaking  to  produce  the  hops  was  not 
solely  his  own.  Under  the  agreement.  Lives- 
ley  &  Co.  were  to  contribute  to  the  expense 
of  their  production;  that  is  to  say,  they 
were  to  advance  money  for  the  purposes  of 
cultivating  and  picking,  amounting  to  more 
than  one  half  of  the  agreed  value  of  the 
product,  which  was  to  become  a  lien  thereon. 
In  a  sense,  the  venture  wa^s  a  joint  one  be- 
tween the  parties,  where  one  was  to  provide 
the  ground  and  bestow  his  labor,  and  the 
other  to  furnish  the  necessary  funds  for  car- 
rying it  on;  the  latter  to  be  reimbursed  their 
advances,  with  interest,  in  any  event,  how- 
ever. Tlie  condition  suggests  a  trust  rela- 
tionship between  the  parties,  whereby  the 
producer  becomes,  in  a  manner,  a  trustee  of 
the  buyer  for  the  delivery  of  the  product  of 
the  joint  enterprise  to  the  amount  desig- 
nated, and  the  contract  has  reference  to  the 
specific  property  to  be  produced  under  its 
terms.  Further  than  this,  it  is  alleged  that 
plaint  ills  surrendered  to  Johnston  his  prom- 
issory notes  to  the  amount  of  $660  as  part 
consideration  for  his  entering  into  the  con- 
tract, and  an  award  of  damages  would  not 
fully  compensate  them.  Coupling  these  con- 
ditions with  the  fact  alleged  that  the  defend- 
ant is  insolvent,  so  that  a  judgment  at  law 
against  him  would  be  bootless  and  utterly 
insusceptible  of  enforcement,  we  are  con- 
strained to  resolve  the  question  in  favor  of 
the  equitjible  jurisdiction  to  enforce  the  spe- 
cific performance  of  the  contract. 

It  is  fuither  urged  that  the  remedy  is  not 
reciprocal,  and  ought  not,  therefore,  to  be 
sanctioned.  But  it  seems  clear  that  John- 
ston would  also  have  a  remedy  to  enforce 
specific  performance,  should  Livesley  &  Co. 
capriciously  and  fraudulently  refuse  to  np- 
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prove  of  the  hops,  as  to  quality-  and  condi-  i 
tion,  or  to  accept  them,  as  there  would  be  | 
involved   the   question   of   fraud,   which   is  | 
especially  within  the  cognizance  of  equity, 
and  the  procedure  would  be  more  efficient  to 
the  ends  of  justice  than  an  action  for  dam- 
ages for  a  breach  of  their  obligation. 

We  are  not  to  be  understood  as  holding 
that  the  defendant  may  be  required  to  per- 
form the  labor  or  carry  on  the  project  of 
producing  the  crops,  but,  after  they  have 
been  produced,  and  the  plaintiffs  have  con- 
tributed to  their  production  as  required  by 
the  terms  of  the  agreement,  or  have  at  all 
times  been  ready  and  willing  to  do  so,  and 
have  only  been  deterred  therefrom  by  the 
acts  of  Johnston,  they  are  entitled  to  have 
specific  performance  in  delivery  of  the 
amount  of  the  crop  so  agreed  to  be  delivered. 

Another  point  is  made, — that  the  com- 
plaint does  not  show  that  Johnston  owned 
the  land  upon  which  the  hops  were  grown, 
or  held  it  imder  a  lease,  so  as  to  give  him  a 
potential  interest  in  the  crop  produced.  But 
the  reasonable  inference  is  that  he  had  it 
rented.  The  agreement  shows  that  it  was 
owned  by  Frank  and  Melane  Chappelle  and 
Peter  Deltaur,  and  Johnston  must  have  ac- 
quired some  right  from  them  to  cultivate  it, 
— presumably  by  lease. 

And  still  another, — that  the  complaint 
docfe  not  allege  that  hops  of  the  kind  were 
grown  or  owned  by  the  defendant  Johnston. 
If,  however,  the  plaintiffs  are  willing  to  ac- 
cept the  hops  he  has  produced  as  of  the 
quality  and  condition  agreed  upon,  the  de- 
fendants cannot  be  heard  to  complain. 

In  view  of  these  considerations,  the  de- 
cree of  the  trial  court  tdll  he  reversed,  the 
demurrer  overruled,  and  the  cause  remanded 
for  such  further  proceedings  as  may  seem 
proper. 

Petition  for  rehearing  denied. 


Newton  HOOVER,  Appt,, 

if. 

W.  J.  KING  et  al.,  Respts. 


(. 


.Or ) 


1.  A  Judsment  dlanilmilns  tbe  action 
and  tuaueumlng  eomtm  a^alnat  plaintiff, 
entered  upon  a  verdict  for  defendant 

iu  a  suit  to  recover  possession  of  real  estate 
which  Involves  two  Issues, — one  as  to  plain- 
tiff's title,  and  the  other  as  to  the  right  of  pos- 
session,— without  disclosing  upon  which  the 

Note. — The  effect  of  a  decision  like  that 
above/ which  does  not  specify  on  which  of  the 
Issues  the  decision  is  based,  Is  of  considerable 
Importance  in  all  Code  states.  The  question 
sei'ms  to  be  a  novel  one. 
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judgment  is  based,  will  not  ■  bar  a  subse- 
quent action  for  possession,  althoo^b  the 
statute  contemplates  that  the  title  shall  be 
tried  in  such  actions,  and  makes  the  Judg- 
ment conclusive  as  to  the  estate  in  such  prop- 
erty and  the  right  of  possession  thereof,  so 
far  as  the  same  is  thereby  determined. 
2.  The  appellate  court  -will  not,  upon 
remanding  a  case  after  reveriiinK  a 
Jndarinent  becanse  of  the  error  of  the 
trial  Jndare  in  holding  that  it  was  barred 
by  a  former  Judgment,  direct  Judgment  to  De 
entered  upon  a  verdict  rendered  at  the  first 
trial  of  the  action,  where  it  was  set  aside  and 
a  new  trial  granted  because  the  Jury  did  not 
follow  the  Instruetions  of  the  court  as  to  the 
effect  of  such  Judgment,  although  a  contrary 
verdict  was  rendered  at  the  second  trial  by 
the  direction  of  the  court,  which  as  the  ap- 
pellate court  holds,  was  an  error. 

(June  29,  1903.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  court  for  Harney  County 
in  favor  of  defendants  in  an  action  brought 
to  recover  possession  of  certain  real  estate. 
Reversed, 

Statement  by  Beam,  J.: 

This  is  an  action  to  recover  possession  of 
the  E.  i  of  the  S.  W.  i  of  section  8,  town- 
ship 26  S.  of  range  35i  E.,  in  Harney  coun- 
ty, which  plaintiff  tried  to  recover  posses- 
sion of  from  the  same  defendants  in  an  ac- 
tion begun  in  1889,  wherein  he  alleged  in  his 
complaint  that  he  was  the  owner  in  fee 
simple  and  entitled  to  the  possession  of  the 
property,  and  that  the  defendants  and  each 
of  them  wrongfully  and  unlawfully  with- 
held possession  from  him.  The  defendants 
answered,  denying  the  plaintiff's  title  or 
right  to  the  possession,  or  that  they  wron*;- 
fully  or  unlawfully  withheld  possession  from 
him,  and  for  an  affirmative  defense  pleaded 
title  in  the  defendant  Mrs.  Alice  L.  Bart- 
lett.  A  trial  was  had,  and  the  jury  re- 
turned the  following  verdict,  omitting  title : 
"We,  the  trial  jury  in  the  above-entitled  ac- 
tion, find  for  the  defendants  Alice  L.  Bart- 
lett  and  George  W.  Bartlett,  and  against 
the  plaintiff,  Newton  Hoover."  Upon  motion 
of  defendants  for  judgment  on  the  verdict, 
it  was  "ordered  and  adjudged  that  said  mo 
tion  for  judgment  be,  and  the  same  is  here- 
by, granted  and  allowed,  and  that  plaintiff's 
complaint  filed  herein  be,  and  the  same  i-^ 
hereby,  dismissed,  and  the  defendants  have 
and  recover  of  and  from  the  plaintiff  their 
costs  and  disbursements  herein,  taxed  at 
$16."  Thereafter  the  plaintiff  commenceti 
the  present  action.  The  complaint  is  in  the 
usual  form.  Hie  answer  denies  the  mate- 
rial allegations  thereof,  sets  up  title  in  the 
defendant  Alice  L.  Bartlett,  and  pleads  as  a 
bar  the  judgment  in  the  former  action.  The 
court  held  the  plea  in  bar  good,  and  in- 
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«tructed  the  jury  that  the  former  judgment 
was  a  sufficient  defense  to  this  action.  Not- 
-%vithstancllng  this  instruction,  however,  the 
jury  found  that  the  plaintiff  was  the  owner 
in  fee  simple  of  the  premises,  in  con tr over- 
ly, returned  a  verdict  in  his  favor,  and  as- 
sessed his  damages  at  $700.  The  verdict  was 
set  aside  on  motion  of  the  defendants,  and  a 
new  trial  ordered,  upon  which  the  jury,  by 
-direction  of  tlie  court,  returned  a  verdict  in 
favor  of  the  defendants.  From  the  judg- 
ment entered  thereon  plaintiff  appeals. 

Messrs.  Will  R.  Kins  and  John  G. 
Saxton,  for  appellant: 

In  ejectment,  a  judgment  failing  to  de- 
scribe tlie  nature  of  the  estate,  description 
of  land  involved,  or  ownership  thereof,  and 
which  only  gives  judgment  for  costs  and 
dismissal  of  the  complaint,  is  not  a  bar  to 
another  action. 

Bellinger  &  Cotton*s  Anno.  Codes  &  Stat- 
utes, §  330;  Fitch  v.  Cornell,  1  Sawy.  156, 
Fed.  Cas.  No.  4,834;  Hughes  v.  Wheeler,  76 
€al.  230,  18  Pac.  386;  Pensacola  Ice  Co. 
V.  Perry,  120  U.  S.  318,  30  L.  ed.  663,  7 
Sup.  Ct.  Rep.  576;  Black,  Judgm.  S§  650, 
€82;  Pruitt  v.  Muldrick,  39  Or.  358,  65  Pac. 
:20;  Hughes  v.  United  States,  4  Wall.  232, 
18  L.  ed.  303;  Oney  v.  Clendenin,  28  W.  Va. 
34;  Asia  v.  Hiser,  22  Fla.  378;  Lotig  v. 
Jjinn,  71  111.  152;  Rawlings  v.  Bailey,  15  III. 
178;  2  Enc.  PI.  A  Pr.  p.  029;  7  Enc.  PI.  & 
Pr.  p.  348 ;  Laicless  v.  Barger,  9  Bush,  666 : 
Runyon  v.  Darnall,  10  Bush,  09;  Ross  v. 
Adams,  13  Bush,  370;  Oerlach  v.  Walsh,  41 
111.  App.  83;  Kennedy  v.  Duncan,  Hardin 
(Ky.)  305;  Kelley  v.  McKibhen,  63  Cal.  13. 

The  act  of  the  trial  court  in  setting  aside 
the  verdict  of  the  jury  and  granting  a  new 
trial  being  an  error  of  law,  the  judgment 
appealed  from  should  be  reversed,  and  one 
entered  for  plaintiff  on  the  first  verdict 
herein,  without  the  formality  of  a  new  trial. 

Ruckman  v.  Ormotid,  42  Or.  200,  70  Pac. 
707;  2  Enc.  PI.  &  Pr.  pp.  137,  415-417;  14 
Enc.  PI.  &  Pr.  pp.  930,  962,  081,  982;  Smith 
^  K.  Implement  Co.  v.  Wheeler,  27  Mo. 
App.  16;  Qoodvcin  v.  Conklin,  86  N.  Y.  21; 
Manson  v.  Ware,  63  Iowa,  345,  19  N.  VV. 
276;  Schramm  v.  Southern  P.  Co.  87  Cal. 
426,  25  Pac.  481;  Burkhardt  v.  McClellan, 
16  Abb.  Pr.  243,  note;  Edmonston  v.  Mc- 
Loud,  16  N.  Y.  546;  People  v.  Superior  Ct. 
5  Wend.  114;  Tefft  v.  Marsh,  1  W.  Va.  38; 
Pratt  V.  Pioneer  Press  Co.  32  Minn.  217,  18 
N.  W.  836,  20  N.  W.  87. 

Messrs.  Parrisli  A  Bembold,  for  re- 
spondents : 

Under  our  system,  in  an  action  of  eject- 
ment there  are  no  fictitious  parties  as  at 
<:ommon  law,  but  it  must  be  brought  by  and 
against  the  real  parties  in  interest;  and  a 
judgment  therein  is  conclusive  against  the 
4j5  L.  R.  a. 


parties  as  to  the  estate  in  the  property  and 
the  right  of  possession,  so  far  as  the  same 
is  thereby  determined. 

Bellinger  &  Cotton's  Anno.  Codes  &  Stat- 
utes, §S  27,  326,  339,  745,  787;  Hill  v.  Coop^ 
er,  8  Or.  254;  Qlenn  v.  Savage,  14  Or.  567, 
13  Pac.  442;  Barrell  v.  Title  Guarantee  Co. 
27  Or.  84,  39  Pac.  992;  21  Am.  &  Eng.  Enc. 
Law,  p.  244;  Freeman,  Judgm.  3d  ed.  S§ 
299,  300;  Black,  Judgm.  §  656. 

The  verdict  and  judgment  in  the  action  of 
ejectment  may  be  either  special  or  general, 
as  the  case  may  require. 

7  Enc.  PI.  &  Pr.  p.  344;  Bellinger  &  Cot- 
ton's Anno.  Codes  &  Statutes,  IS  152,  154; 
Button  V.  Reed,  26  Cal.  479;  Joy  v.  McKay, 
70  Cal.  445,  11  Pac.  703. 

The  verdict  of  the  jury  having  been  gen- 
eral in  favor  of  the  defendants,  it  is  con- 
clusively presumed  that  they  passed  upon  all 
the  issues  presented  by  the  pleadings  and 
submitted  to  them,  one  of  which  was  own- 
ership in  fee  simple. 

Bellinger  &,  Cotton's  Anno.  Codes  &  Stat- 
utes, S  152;  Cummings  v.  Peters,  66  Cal. 
593;  Button  v.  Reed,  25  Cal.  479;  Johnson 
V.  Visher,  96  Cal.  310,  31  Pac.  106;  Free- 
man, Judgm.  3d  ed.  §§  251-263;  Black, 
Judgm.  S  682;  Belle  v.  Brovm,  37  Or.  688, 
61  Pac.  1024:  Hall  v.  Zeller  Bros.  17  Or. 
381,  21  Pac.  192. 

A  trial  having  been  had  by  a  jury  of  all 
the  issues  made  by  the  pleadings,  and  a 
judgment  having  been  rendered  reciting  that 
it  was  based  on  the  verdict  of  the  jury, 
which  was  a  general  verdict,  and  dismiss- 
ing plaintiff's  complaint,  such  judgment  is 
on  the  merits  of  the  case,  and  is  conclusive 
and  cannot  be  collaterally  attacked. 

Belle  v.  Brown,  37  Dr.  588.  61  Pnc.  1024; 
Pruitt  v.  Muldrick,  30  Or.  353,  66  Pac.  20; 
nienn  v.  Savage,  14  Or.  667,  13  Pac.  442; 
Buck  V.  Collins,  69  Me.  445 ;  Young  v.  Over- 
acker,  2  Johns.  191 ;  Elwell  v.  McQueen,  10 
Wend.  619;  Freeman,  Judgm.  3d  ed.  §  246; 
Belt  V.  Davis,  1  Cal.  138;  Loring  v.  Illsley, 

I  Cnl.  24;  Dowling  v.  Polack,  18  Cal.  625; 

II  Enc.  PI.  &  Pr.  pp.  925,  930;  Black, 
Judgm.  §S  681,  703. 

Bean,  J.,  delivered  the  opinion  of  the 
court: 

The  only  question  presented  by  this  ap- 
peal is  whether  the  judgment  in  the  for- 
mer action  is  a  bar  to  this.  At  common  law, 
ejectment  was  a  mere  possessory  action  be- 
tween fictitious  parties.  The  judgment  there- 
in did  not  determine  the  estate  or  interest 
of  the  parties  in  the  property,  nor  did  it 
conclusively  determine  the  right  to  posscn- 
sion.  It  therefore  was  not  a  bar  to  another 
or  subsequent  action  to  recover  possession 
of  the  same  property.  2  Black,  Judgm.  S 
650.     But  in  the  majority  of  the  states  of 
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the  Union  the  common-law  action  has  been 
pruned  of  its  fiction  and  artificiality,  and 
made  a  simple  remedy  for  the  recovery  of 
the  possession  of  real  property  and  the  tri- 
al of  the  title  thereto.  It  has  generally  been 
prescribed,  either  expressly  or  by  necessary 
inference,  that  the  judgment  in  such  an  ac- 
tion shall  be  conclusive  between  the  parties 
and  privies.  Such  are  the  provisions  of  our 
statute.  Any  person  having  a  legal  estate 
in  real  property  and  the  present  right  to  the 
possession  thereof,  may  recover  such  posses- 
sion, with  damages  for  withholding  the 
same,  by  an  action  at  law.  Bellinger  & 
Cotton's  Anno.  Codes  &  Statutes,  §  326.  The 
plaintiff  is  required  to  set  forth  in  his  com- 
plaint the  nature  of  his  estate,  whether  in 
fee,  for  life,  or  for  a  term  of  years,  and  for 
whose  life,  or  the  duration  of  such  term. 
Id.  S  328.  <rhe  defendant  is  not  allowed  to 
give  evidence  of  any  estate  in  himself  or  an- 
other, or  any  license  or  right  to  the  posses- 
sion of  the  property,  "unless  the  same  be 
pleaded  in  his  answer,"  with  "the  certainty 
and  particularity  required  in  a  complaint." 
Id.  S  329.  The  jury  are  required  to  find, 
if  their  verdict  is  for  the  plaintiff,  "that  he 
is  entitled  to  the  possession  of  the  property 
described  in  the  complaint,  or  some  part 
thereof,  or  some  undivided  share  or  inter- 
est in  either,  and  the  nature  and  duration 
of  his  estate  in  such  property,  part  thereof, 
or  undivided  share  or  interest  in  either,  as 
the  case  may  be;"  and,  if  for  the  defendant, 
"that  the  plaintiff  is  not  entitled  to  the  pos- 
session of  the  property  described  in  the  com- 
plaint, or  to  such  part  thereof  as  the  de- 
fendant defends  for,  and  the  estate  in  such 
property  or  part,  thereof,  or  license  or  right 
to  the  possession  of  either,  established  on 
the  trial  by  the  defendant,  if  any,  in  effect 
as  the  same  is  required  to  be  pleaded."  Id. 
S  330.  The  judgment  "shall  be  conclusive 
as  to  the  estate  in  such  property  and  the 
right  to  the  possession  thereof,  so  far  as 
the  same  is  thereby  determined,  upon  the 
party  against  whom  the  same  is  given,  and 
against  all  persons,  claiming  from,  through, 
or  under  such  party,  after  the  commence- 
ment of  such  action,  except  as  in  this  sec- 
tion provided."  Id.  §  339.  It  is  thus  ap- 
parent that  the  statute  contemplates  that 
the  title  to  land  may  be  tried  in  an  action 
to  recover  possession  thereof,  and  that,  so 
far  as  the  same  is  tried  and  determined,  the 
judgment  tl.erein  is  conclusive  upon  the 
party  against  whom  it  is  given.  Barrell  v. 
Title  Guarantee  Co.  27  Or,  77,  39  Pac.  992 ; 
Moorea  v.  Moores,  3(5  Or.  261,  59  Pac.  327. 
But  it  is  only  when  it  appears  from  the 
judgment  that  the  title  has  in  fact  been 
tried  and  determined  that  it  can  have  such 
an  effect.  At  common  law,  the  judgment  in  an 
action  to  recover  real  property  was  not  con- 
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elusive  upon  the  parties,  nor  is  it  conclusive 
under  the  statute,  unless  it  is  within  the 
terms  thereof.  It  is  declared  in  express 
terms  that  the  judgment  is  conclusive  an 
the  title  only  "so  far  as  the  same  is  thereby 
determined,"  and  "tliat  only  is  deemed  to 
have  been  determined  by  a  former  judgment, 
decree,  or  order  which  appears  upon  its  face 
to  have  been  so  determined,  or  which  was  ac- 
tually and  necessarily  included  therein  or 
necessary  thereto."  Bellinger  &  Cotton *& 
Anno.  Codes  &,  Statutes,  §  748. 

Now,  looking  at  the  verdict  and  judgment 
in  the  former  action  brought  by  the  plaintiff 
to  recover  possession  of  the  property  now  in 
controversy,  all  that  appears  to  have  been- 
determined  thereby  is  that  the  jury  fournf 
"for  the  defendants,"  that  the  complaint 
was  dismissed,  and  costs  were  awarded  to- 
the  defendants.  There  is  no  finding  by  the 
jury  nor  adjudication  by  the  court  concern- 
ing the  title,  nor  was  it  necessarily  included 
in  the  judgment  rendered,  or  essential  there- 
to. There  were  two  issues  in  the  case,— one 
as  to  the  plaintiff's  title,  and  the  other  as 
to  his  right  to  the  immediate  possession  of 
the  property  in  controversy.  A  finding  and 
judgment  adverse  to  him  on  either  issue 
would  have  defeated  the  action:  but  the 
record  does  not  disclose  whether  the  judg- 
ment was  based  upon  the  one  or  the  other. 
The  verdict  affords  no  information  on  the 
subject.  It  contains  no  finding  as  to  the 
title  or  right  to  the  possession  of  the  prop- 
erty. It  does  not  conform  to  the  require- 
ments of  the  statute,  and  any  judgment  that 
might  have  been  entered  thereon  would  have 
been  erroneous  and  reversible  on  appeal. 
Long  V.  Linn,  71  111.  152;  Pensacola  la^ 
Co.  V.  Perry,  120  U.  S.  318,  36  L.  ed.  663, 
7  Sup.  Ct.  Rep.  576;  Oney  v.  Clendettin,  2H 
W.  Va.  34.  If  the  jury  had  found  that  the 
plaintiff  was  not  entitled  to  the  possession 
of  the  property,  and  that  Mrs.  Bartlett  was 
the  owner  in  fee  thereof  and  entitled  to  the 
possession  as  pleaded  in  the  answer,  a  judg- 
ment entered  thereon,  merely  dismissing  the 
complaint  and  awarding  costs,  might,  per- 
haps, have  been  construed  as  an  adjudica- 
tion of  the  title,  and  therefore  a  bar  to*  a 
subsequent  action.  2  Black,  Judgm.  §  703; 
Amory  v.  Amory,  26  Wis.  152;  (Granger  v. 
Singleton,  32  La.  Ann.  898.  So,  too.  a 
judgment  rendered  on  the  verdict  actually 
returned,  determining  the  question  of  title,, 
might,  perhaps,  have  been  sufficient  on  a  col- 
lateral attack ;  but,  when  neither  the  verdict 
nor  the  judgment  contains  any  finding  or 
adjudication  on  such  issue,  it  is  not  per- 
ceived on  what  theory  the  court  would  be 
justified,  under  our  statute,  in  holding  that 
the  judgment  is  a  bar  to  the  present  action. 
When  there  are  two  issues  in  a  case,  upon 
either  of  which  the  judgment  may  rest,  onfr 
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going  to  the  merits  and  the  other  not,  its 
disposition  will  generally  be  considered  as 
resting  upon  the  latter:  the  merit  remain- 
ing unadjudicated,  unless  the  judgment  ap- 
pears to  have  been  upon  the  merits.  21  Am. 
&  Eng.  Enc.  Law,  p.  266.  Now,  the  verdict 
in  the  former  action  was  simply  a  finding 
in  favor  of  the  defendants,  and  the  judg- 
ment merely  dismissed  the  complaint  and 
taxed  costs  and  disbursements  against  the 
plaintiff.  Only  two  points  were  thereby  de- 
termined: (1)  That  the  complaint  should 
be  dismissed,  no  grounds  therefor  being  stat- 
ed ;  and  ( 2 )  that  the  defendants  should 
have  judgment  for  their  costs.  Neither  of 
these  questions  necessarily  went  to  the  mer- 
its of  the  title.  Either  could  properly  rest 
on  the  failure  of  the  plaintiff  to  show  a 
right  to  the  immediate  possession  of  the 
property,  and,  in  view  of  the  rule  stated, 
it  will  be  so  considered. 

A  judgment' dismissing  a  complaint  in  an 
action  at  law  is  a  proceeding  unknown  to 
the  statute,  and  does  not  necessarily  deter- 
mine any  of  the  issues  involved.  Costs  are 
but  an  incident  to  the  judgment,  and  do  not 
add  to  its  force  or  effect.  A  bill  or  suit  in 
equity  may  be  "dismissed,"  and  such  dis- 
.  missal  is  an  effectual  bar  to  a  subsequent 
suit  for  the  same  cause,  unless  given  with- 
out prejudice.  Bellinger  &  Cotton's  Anno. 
Codes  &  Statutes,  §  412.  An  action  at  law, 
however,  is  disposed  of  either  by  a  judg- 
ment in  favor  of  the  plaintiff  or  defendant, 
or  one  of  nonsuit.  If  the  former,  the  cause 
of  action  is  determined,  and  it  is  brought 
to  an  end.  If  the  latter,  only  the  pending 
action  is  disposed  of,  and  another  may  be 
brought  upon  the  same  cause.  Hughes  v. 
Walker,  14  Or.  481,  13  Pac.  450.  Since 
neither  the  verdict  nor  the  judgment  in  the 
former  action  shows  that  the  title  to  the 
property  was  tried  and  determined,  the 
judgment  can,  in  our  opinion,  have  no  more 
force  than  a  nonsuit,  and  is  not  a  bar  to  a 
subsequent  action  to  recover  possession  of 
the  same  property.  Fitch  v.  Cornell,  1 
Sawy.  156,  Fed.  Cas.  No.  4,834;  Hughes  v. 
Wheeler,  76  Cai.  230,  18  Pac.  386.  It  is 
not  the  recovery  by  the  defendants  that  con- 
stitutes the  bar  or  estoppel,  but  the  deci- 
sion upon  the  merits  of  the  question  which 
is  in  dispute  between  the  parties.  Dawley 
V.  Brown,  79  N.  Y.  390 ;  King  v.  Townshend, 
65  Hun,  567,  20  N.  Y.  Supp.  602,  141  N.  Y. 
358,  36  N.  E.  613. 

It  was  insisted  at  the  argument  that,  if 
the  court  should  conclude  that  the  court  be- 
low was  in  error  in  holding  the  former  judg- 
ment a  bar,  the  cause  should  be  remanded, 
with  directions  to  enter  a  judgment  on  the 
verdict  returned  on  the  first  trial  of  the 
present  action.  The  verdict  was  contrary  to 
the  instructions  of  the  trial  court,  for 
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which  reason  it  was  Sr't  aside  and  a  new 
trial  awarded;  and  we  do  not  think  that 
we  would  be  justified,  under  the  circum- 
stances, in  so  remanding  the  cause. 

The  judgment  idll  be  reversed,  and  a  new 
trial  ordered. 


John  H.  DIGHT,  Receiver,  etc.,  of  Dulutb 
Dry  Goods  Company,  Appt., 

V, 

Simcoe  CHAPMAN,  Respt. 
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1.  A  Judarment  determining  tbe  amoant 
to  be  contrlbated  by  tbe  stockboldeni- 
of  an  Insolvent  corporation  for  tbe 
payment  of  Its  debta  under  constitution- 
al and  statntory  provisions  making  stoekhold- 
ers  liable  for  debts  to  the  amount  of  the  par 
value  of  the  stock  held  by  them  renders  the 
amount  due  from  each  stockholder  a  debt 
provable  in  bankruptcy  proceedings  against 
him,  so  as  to  be  canceled  by  a  discharge,  al- 
though he  did  not  appear  in  the  proceeding- 
against  the  corporation,  where  the  Judgment 
against  the  corporation  is  binding  upon  him. 

2.  A  receiver  appointed  by  tbe  court 
to  enforce  payment  of  tbe  statutory 
liability  of  Mtockboldera  of  an  Insol- 
vent corporation  to  contribute  towards 
payment  of  its  debts  is  a  duly  authorized 
agent  of  its  creditors,  within  the  meaning  of 
the  bankruptcy  act,  so  as  to  be  entitled  ta 
prove  the  claim  against  the  estate  of  an  insol- 
vent stockholder. 

3.  Notice  received  by  a  receiver  of  an 
Insolvent  corporation  of  tbe  Insol- 
vency of  one  of  Its  stockboldersv 
against  whom  a  decree  of  court  has  estab- 
lished a  statutory  liability  to  contribute 
towards  payment  of  the  company's  debts, 
while  acting  hi  his  capacity  as  cashier  of  a 
bank,  to  which  notice  of  insolvency  proceed- 
ings against  the  stockholder  was  sent  as  one- 
of  his  creditors,  is  binding  on  the  creditors  of 
the  insolvent  corporation,  so  as  to  conclude 
them  by  the  stockholder's  discharge,  where  it 
does  not  appear  that  the  cashier  was  a  stock- 
holder In  the  bank,  or  interested  to  conceal 
the  information  so  obtained. 

(February  1,  1904.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Multnomah  Coun- 
ty in  favor  of  defendant  in  an  action  brought 
to  enforce  the  liability  of  defendant  under 
a    judgment   fixing   the    liability    of   stock- 


NoTB. — For  other  cases  in  this  series  as  to 
what  is  a  debt  provable  in  bankruptcy,  see 
Noyes  v.  Hubbard,  15  L.  R.  A.  394  ;  Barclay  v, 
Barclay,  51  L.  R.  A.  351 :  Fite  v.  Fite,  53  L.  R. 
A.  265 ;  and  McKittrlck  v.  Gaboon,  62  L.  R.  A. 
767. 

As  to  what  constitutes  a  fixed  liability  as  evi- 
denced by  a  Judgment  or  instrument  in  writing 
absolutely  owing  at  the  time  of  the  filing  of  the 
petition  in  bankruptcy,  see  Cobb  v.  Overman,  54 
Ij.  R.  A.  369,  and  note. 
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holders  of  an  insolvent  corporation  for  pay- 
ment of  its  debts.    Affirmed, 

Statement  by  Moore,  Ch.  J. : 

This  is  an  action  by  a  receiver  of  an  in- 
solvent foreign  corporation  to  recover  the 
par  value  of  certain  shares  of  stock  in  that 
-corporation.  The  complaint  states  the  fact:i 
constituting  the  plaintiff's  right  to  main- 
tain this  action,  and  the  defendant's  liabil- 
ity for  the  sum  demanded.  The  answer, 
after  admitting  almost  all  the  allegations 
of  the  complaint,  for  a  separate  defense  al- 
leges that  the  defendant  was  duly  adjudged 
a  bankrupt,  of  which  fact  the  plaintiff,  as 
such  receiver,  had  actual  knowledge  and  no- 
tice, and  that  the  defendant's  discharge 
therefrom  constitutes  a  plea  in  bar.  The 
reply  denies  the  allegation  of  new  matter 
in  the  answer,  and,  the  cause  having  been 
tried  without  a  jury,  the  findings  of  the 
•court  are,  in  effect,  that  about  September 
1,  1890,  the  Duluth  Dry  Goods  Company 
was  incorporated  in  Minnesota  under  the 
laws  thereof,  and  issued  1,309  shares  of 
capital  stock  of  the  par  value  of  $100  each, 
for  60  shares  of  which  the  defendant  sub- 
scribed and  became  the  owner,  paying  there- 
ior  the  sum  of  $5,000;  that  under  the  Con- 
stitution and  laws  of  that  state  a  stock- 
holder in  such  a  corporation  is  liable  for 
its  debts  to  the  extent  of  the  par  value  of 
liis  stock,  which  obligation  is  enforceable  by 
a  receiver  appointed  for  that  purpose  on 
behalf  of  the  creditors  of  such  corporation, 
who  may  recover  such  par  value  in  the 
courts  of  any  sister  state  that  can  secure 
jurisdiction  of  the  person  of  such  stock- 
holder; that  Luther  Mendenhall,  a  creditor 
of  the  Duluth  Dry  Goods  Company,  in  be- 
half of  himself  and  of  all  other  creditors 
who  might  join  therein,  instituted  a  suit 
in  the  state  court  of  Minnesota  against  the 
corporation  and  its  stockholders  residing 
in  that  state;  and,  other  creditors  having 
intervened,  a  decree  was  rendered  February 
25,  1899,  establishing  the  indebtedness  of 
the  corporation  at  $81,717.76,  and  awarding 
a  recovery  against  it  for  that  sum,  and 
against  the  stockholders  severally  for  sums 
•equal  to  the  par  value  of  the  stock  owned 
by  each;  that,  in  pursuance  of  the  decree, 
the  plaintiff  herein  was  appointed  receiver 
to  collect  the  sums  so  awarded,  and  to  en- 
force the  liability  against  nonresident 
stockholders,  and  having  duly  qualified  May 
6,  1899,  he  has  ever  since  been,  and  now  is, 
such  officer;  that  the  defendant,  at  the  time 
this  suit  was  instituted,  was  a  resident  of 
Chicago,  and,  not  having  been  made  a  party 
thereto,  though  the  owner  of  stock  in  the 
corporation,  he,  on  January  19,  1900,  filed 
in  a  Federal  court  his  petition  in  bank- 
ruptcy, together  with  a  schedule  of  his 
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assets  and  liabilities  and  a  list  of  his  cred- 
itors, but  failed  to  include  therein  his  lia- 
bility on  account  of  such  stock,  or  to  name 
the  creditors  of  the  corporation;  that  he 
was  thereupon  adjudged  a  bankrupt,  and  on 
notice  to  creditors  a  trustee  was  elected, 
who,  having  duly  qualified,  took  charge  of 
and  sold  his  assets,  realizing  therefrom  a 
sum  suf&cient  to  pay  his  secured  debts  and 
to  distribute  the  sum  of  $10  among  his 
other  creditors,  and,  the  estate  having  been 
settled,  the  defendant  was  discharged  March 
19,  1900;  and  that  soon  after  filing  the  peti- 
tion in  bankruptcy,  and  during  the  pendency 
of  the  proceedings,  plaintiff  had  actual 
knowledge  and  notice  thereof,  obtained 
while  cashier  of  the  First  National  Bank 
of  Duluth,  one  of  the  defendant's  creditors, 
by  reading  notices  sent  from  time  to  time 
by  the  referee  in  bankruptcy  to  the  bank. 
From  these  findings  the  court  concluded 
that  at  the.  time  the  decree  was  rendered 
establishing  the  indebtedness  of  the  corpora- 
tion  the  defendant  was  liable  to  its  creditors 
in  the  sum  of  $5,000,  which  was  a  provable 
debt  against  his  estate;  that  plaintiff's  ac- 
tual knowledge  of  the  proceedings  was 
equivalent  to  naming  the  creditors  of  the  cor- 
poration in  the  schedule;  that  the  defend- 
ant's discharge  in  bankruptcy  released  him 
from  all  liability  on  the  obligation  suini  on; 
and  that  he  was  entitled  to  a  dismissal  of 
the  action;  and,  judgment  having  been  ren- 
dered in  accordance  therewith,  plaintiff  ap- 
peals. 

Messrs,  Dolph,  Mallory,  Simon,  A 
Gearin  and  Green  &  Wood  for  appellanu 

Messrs,  Coovert  &  Stapleton,  for  re- 
spondent : 

A  creditor  shall  include  anyone  who  owns 
a  demand  or  claim,  provable  in  bank- 
ruptcy; and  may  include  his  duly  author- 
ized agent,  attorney,  or  proxy. 

Bankruptcy  Act,  chap.  1,  §  1,  subd.  0. 

It  was  the  duty  of  Mr.  Dight,  as  receiver, 
to  present  his  claim  against  Chapman's 
bankrupt  estate  in  January,  1900. 

Irons  V,  Manufacturers*  Nat,  Bank,  17 
Fed.  314. 

The  claim  might  have  been  proved  by 
either  the  individual  creditor  or  the  receiver. 

Irons  V.  Manufacturers'  Nat.  Bank,  27 
Fed.  595. 

Although  a  claim  is  not  scheduled,  yet, 
if  the  one  whose  duty  it  is  to  present  it 
knows  of  the  proceedings  in  time  to  par- 
ticipate, that  knowledge  answers  the  pur- 
pose of  scheduling  and  notice. 

Collier,  Bankr.  128;  Re  Beerman^  112 
Fed.  663 ;  Zimmerman  v.  Ketchum,  66  Kan. 
98,  71  Pac.  264;  Fider  v.  Mannheim,  78 
•Minn.  309,  81  N.  W.  2. 
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Knowledge  is  chargeable  no  matter  in 
^hat  capacity  received. 

Eggleston  v.  State,  37  Kan.  426,  15  Pac. 
<I1I;  Meua  v.  Bell,  1  Hare,  88;  College  Park 
Electric  Belt  Line  v.  Ide,  15  Tex.  Civ.  App. 
276,  40  S.  W.  64. 

Every  debt  recoverable  either  in  law  or 
equity  is  provable  in  bankruptcy. 

Re  Jordan,  2  Fed.  319. 

The  test  is:  Was  defendant's  undertaking 
Buch  as  to  render  it  uncertain  as  to  whether 
it  would  ripen  into  an  actual  liability,  dur- 
ing the  time  the  claim  might  be  presented? 

Riggin  v.  Magwire,  15  Wall.  549,  21  L. 
€d.  232. 

If  the  insolvent  stockholder  procures  his 
<ii8charge  in  bankruptcy  while  the  corpo- 
ration is  a  going  concern,  and  before  a  call 
is  made  by  the  company  or  by  the  court,  in 
a  winding-up  process, — in  other  words,  be- 
fore the  obligations  of  the  corporation  have 
become  a  fixed  amount, — ^the  bankruptcy  dis- 
charge is  no  bar.  But  if  the  discharge  is 
entered  after  the  insolvency  of  the  corpo- 
ration has  been  determined,  and  the  amount 
of  its  indebtedness  has  become  fixed,  thus 
definitely  fixing  the  stockholder's  liability, 
a  discharge  in  bankruptcy  would  be  a  bar. 

3  Clark  &  M.  Corp.  S  826;  Olenn  v.  Ahell, 
39  Fed.  10;  Irons  v.  Manufacturers'  Nat, 
Bank,  17  Fed.  313,  27  Fed.  592;  Marr  v. 
Bank  of  West  Tennessee,  4  Lea,  588;  Careti 
V.  Mayer,  25  C.  C.  A.  239,  51  U.  S.  App. 
184,  79  Fed.  926;  Olenn  v.  Howard,  65  Md. 
40,  3  Atl.  895;  Sayre  v.  Olenn,  87  Ala.  631, 
«  So.  45. 

Moore,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

Section  17  of  the  act  of  Congress  to  es- 
tablish a  uniform  system  of  bankruptcy 
throughout  the  United  States,  approved 
July  1,  1808  (30  Stat,  at  L.  550  et  seq.. 
chap.  641,  U.  S.  Comp.  Stat.  1901,  p.  3428). 
is,  so  far  as  material  herein,  as  follows: 
''A  discharge  in  bankruptcy  shall  release  a 
bankrupt  from  all  of  his  provable  debts, 
except  such  as  .  .  .  (3)  have  not  been 
duly  scheduled  in  time  for  proof  and  al 
lowance,  with  the  name  of  the  creditor,  if 
known  to  the  bankrupt,  unless  such  creditor 
had  notice  or  actual  knowledge  of  the  pro- 
ceedings in  bankruptcy."  The  first  inquiry 
presented  is  whether  or  not  the  claim  here 
sought  to  be  enforced  is  a  debt  "provable" 
against  the  bankrupt's  estate,  within  the 
meaning  of  the  term  as  used  in  the  statute. 
To  answer  the  question  necessitates  an  ex- 
amination of  the  Constitution  and  laws  of 
Minnesota  in  respect  to  the  liability  of 
stockholders  of  insolvent  corporations  in 
that  state.  "Each  stockholder  in  any  cor- 
poration (excepting  those  organized  for  the 
purpose  of  carrying  on  any  kind  of  manu- 
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facturing  or  mechanical  business)  shall  be 
liable  to  the  amount  of  stock  held  or  owned 
by  him."  Minn.  Const,  art.  10,  |  3.  The 
statute  of  that  state  regulating  proceedings 
to  enforce  the  liability  of  stockholders  of 
an  insolvent  corporation,  as  stated  in  the 
findings  and  admitted  by  the  pleadings,  is, 
in  substance,  as  follows:  W^henever  a  cred- 
itor of  any  corporation  seeks  to  charge  the 
stockholders  thereof  w^ith  any  liability  cre- 
ated by  law,  he  may  maintain  an  action  for 
that  purpose,  and  secure  an  order  requiring 
all  creditors  to  exhi{»it  their  claims  and 
become  parties  within  a  reasonable  time; 
and,  if  it  appear  that  the  corporation  is  in- 
solvent, the  court  may  ascertain  the  liabili- 
ties of  the  respective  stockholders,  and  ad- 
judge the  sum  payable  by  each,  and,  when 
necessary,  may  appoint  one  receiver  to  take 
charge  of  the  assets  of  the  corporation,  and 
another  to  enforce  the  liability  of  stock- 
holders. The  statute  of  Minnesota  denomi- 
nates the  procedure  specified  "an  action," 
but,  as  the  distinction  between  suits  and  ac- 
tions has  been  abolished  in  that  state,  it  is 
evident  that  the  mode  prescribed  partakes 
of  the  character  of  a  suit  in  equity.  Allen 
V.  Walsh,  25  Minn.  543 ;  Johnson  v.  Fischer, 
30  Minn.  173,  14  N.  W.  799;  Hanson  v. 
Davison,  73  Minn.  454,  76  N.  W.  254.  The 
findings  admit  that  the  decree  of' the  Minne- 
•^ota  court  establislied  the  insolvency  of  the 
corporation,  the  amount  of  its  indebtedness, 
-ind  the  number  of  shares  of  capital  stock 
issued  by  it,  from  which  it  follows  that  a 
payment  by  each  stockholder  of  62^  per 
cent  of  his  capital  stock,  if  solvent,  would 
have  discharged  the  entire  indebtedness,  not- 
withstanding which  he  was  required  to  pay 
a  sum  equal  to  the  par  value  thereof. 
Though  the  defendant  was  not  a  party  to 
tne  decree  rendered  against  the  corporation, 
lie  cannot,  in  his  o>vn  defense,  deny  such  lia- 
bility, for  a  judgment  against  the  corpora- 
tion is,  in  effect,  a  judgment  against  the 
Htockholder.  Holland  v.  Duluth  Iron  Min, 
tC  Development  Co.  65  Minn.  324,  60  Am.  St. 
Rep.  480,  68  N.  W.  50;  Holyoke  Bank  v. 
Coodman  Paper  Mfg.  Co.  9  Cush.  576;  Han- 
sow  V.  Davison,  73  Minn.  454,  76  N.  W.  254. 
Such  decree,  however,  as  to  the  ultimate 
question  of  a  nonresident  stockholder's  lia- 
bility and  the  measure  thereof,  is  not  con- 
clusive as  against  such  stockholder  who  was 
not  made  a  party  to  the  suit,  and  will  be 
regarded  as  open  in  the  trial  of  an  ancillary 
action  based  on  the  decree.  Hale  v.  Hardon. 
37  C.  C.  A.  240,  95  Fed.  747.  Under  the 
Constitution  and  statute  of  Minnesota, 
stockholders  of  corporations  in  that  sUxiv 
occupy  a  relation  tantamount  to  sureties  to 
its  creditors  for  the  payment  of  its  debts, 
for  which  each  stockholder  is  severally  lia- 
ble to  the  extent  of  the  par  value  of  his 
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st9ck.  Allen  v.  Walsh,  25  Minn.  543;  Har- 
per V.  Carroll,  66  Minn.  487,  69  N.  W.  610, 
1069,  "Such  liability,"  says  Aldrich,  J.,  in 
Hale  V.  Hardon,  37  C.  C.  A.  248,  95  Fed. 
765,  in  construing  the  law  of  Minnesota,  "is 
not  like  that  of  being  assessed  for  nonpay- 
ment of  the  full  amount  of  subscription  to 
stock,  for  the  reason  that  it  is  not  an  asset 
of  the  corporation."  The  measure  of  the 
corporation's  indebtedness  properly  charge- 
able to  the  defendant  is  proportionate  to  the 
number  of  shares  of«  stock  oAWied  by  others 
from  whom  the  pro  rata  share,  augmented 
by  the  insolvency  of  others,  could  have  been 
collected.  This  ratio  must  remain  uncer- 
tain until  it  is  determined  who  cannot  pay 
their  just  proportions,  thereby  imposing  up- 
on the  solvent  stockholders  the  burden  of 
discharging  the  entire  obligation  if  the  par 
value  of  their  stock  equals  a  sum  sufficient 
for  that  purpose.  Such  uncertainty,  how- 
ever, does  not  prevent  the  Minnesota  court 
from  rendering  a  decree  against  each  stock- 
holder for  a  sum  equal  to  the  par  value  of 
his  stock,  though  the  aggregate  awarded 
exceeds  the  amount  of  the  indebtedness  of 
the  insolvent  corporation.  Harper  v.  Car- 
roily  66  Minn.  487,  69  N.  W.  610,  1069.  In 
that  case,  Mr.  Justice  Canty,  in  speaking 
upon  this , subject,  says:  "Then  one  of  two 
propositions  must  be  true:  First,  the  cred- 
itors are  entitled  to  successive  judgments 
for  successive  assessments  until  the  full 
limit  of  such  statutory  liability  is  exhaust- 
ed, if  such  successive  assessments  and  judg- 
ments are  made  necessary  by  reason  of  the 
insolvency  of  stockholders;  or,  second,  the 
creditors  are  entitled  to  one  judgment  for 
the  full  amount  of  such  statutory'  liability. 
We  are  of  the  opinion  that  the  latter  is  the 
proper  method  of  procedure,  and  that  but 
one  judgment  should  be  rendered,  which 
should  cover  the  utmost  possible  liability  of 
each  stockholder  to  the  creditors."  The  lia- 
bility assumed  by  a  person  when  he  secures 
stock  in  a  Minnesota  corporation  is  to  pay, 
in  case  of  its  insolvency,  a  ratable  share  of 
its  indebtedness;  but,  as  its  creditors  ought 
not  to  be  subjected  to  unnecessary  delay  in 
the  collection  of  their  demands,  this  liabil- 
ity, in  an  ancillary  action  based  on  the  de- 
cree establishing  the  indebtedness  of  an  in- 
solvent corporation,  is  measured  by  the  par 
value  of  the  stock  issued,  and  if  any  sum 
remains  after  the  creditors  have  been  fully 
paid,  the  ratable  part  thereof  can  be  re- 
turned to  the  stockholders  who  have  con- 
tributed more  than  their  just  proportion. 
Allen  V.  Walsh,  25  Minn.  543;  Marr  v.  Bank 
of  West  Tennessee,  4  Lea,  578.  Mr.  Chief 
Justice  Start,  in  Hanson  v.  Davison,  73 
Minn.  462,  76  N.  W.  254,  in  speaking  of  this 
method  of  enforcing  payment  of  the  par 
value  of  stock  from  a  nonresident  holder 
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thereof,  says:  "The  only  objection,  in  jus- 
tice, such  stockholder  could  make  to  such  a 
procedure,  would  be  that  his  right  of  con- 
tribution could  not  be  worked  out  in  such 
ancillary  action.  If  he  were  called  on  to- 
pay  only  his  pro  rata  share  of  the  deficiency, 
treating  all  the  stockholders  as  solvent,  the 
objection  would  wholly  fail;  but  it  would 
seem  that  his  right  to  contribution,  in  case 
he  was  required  to  pay  more  than  his  share- 
as  betweeii  himself  and  the  other  stockhold- 
ers, is  subordinate  to  the  equities  of  the- 
creditors,  as  he  can  secure  such  contribu- 
tion by  appearing  in  the  original  action."" 
It  will  be  remembered  that  the  defendant 
did  not  appear  in  the  original  suit,  but,  as- 
the  decree  in  that  case  was  rendered  prior 
to  his  being  adjudged  a  bankrupt,  whereby 
all  the  stockholders  were  required  severally 
to  pay  a  sum  of  money  equal  to  the  par 
value  of  their  stock,  such  decree  resolved 
the  uncertainty,  imposed  the  contractual 
liability,  and,  in  our  opinion,  rendered  the 
sum  so  awarded  a  "provable"  debt  within 
the  meaning  of  the  bankruptcy  act.  Riggin 
V.  Magicire,  15  Wall.  549,  21  L.  ed.  232; 
Re  Fife,  109  Fed.  880. 

The  next  question  to  be  considered  i» 
whether  or  not  plaintiiT  was  such  a  repre- 
sentative of  the  creditors  of  the  insolvent 
corporation  as  to  authorize  him  to  prove 
the  indebtedness  so  established  against  the 
bankrupt's  estate.  The  act  of  Congress  of 
July  1,  1898,  §  7,  subd.  8  (30.  Stat,  at  L. 
548,  chap.  541,  U.  S.  Comp.  Stat.  1901,  p^ 
3425),  requires  a  voluntary  bankrupt  to 
make  under  oath  and  file  in  court,  with  his- 
petition,  a  schedule  of  his  property  and  & 
list  of  his  creditors,  etc.  This  act,  in  con- 
struing the  meaning  of  certain  words  there- 
in used,  contains  the  following  declaration: 
"  ^Creditor'  shall  include  anyone  who  owns- 
a  demand  or  claim  provable  in  bankruptcy,, 
and  may  include  his  duly  authorized  agenU 
attorney,  or  proxy."  Section  1,  subd.  9  (SO 
Stat,  at  L.  544,  chap.  541,  U.  S.  Comp.  Stat. 
1901,  p.  3419).  Bouvier,  in  his  Law  Dic- 
tionary, in  defining  the  term  "creditor." 
says:  "He  who  has  a  right  to  require  the 
fulfilment  of  an  obligation  or  contract."  See 
also  8  Am.  &  Eng.  £nc.  Law,  2d  ed.  p.  240. 
If  the  definition  of  this  distinguished  lexi- 
cographer be  accepted  as  correct,  plaintiff 
is  the  creditor,  for  his  appointment  vested 
in  him  the  right  to  require  the  fulfilment 
of  the  defendant's  obligation.  However. 
the  word  "creditor"  may  be  defined  in  other 
cases.  Congress,  in  proceedings  of  this  kind, 
has  limited  it  to  one  owning  a  demand  or 
claim  provable  in  bankruptcy.  It  cannot 
be  consistently  contended  that  plaintiff  was 
the  owner  of  the  claims  which  formed  the- 
basis  for  determining  the  amount  of  the 
corporation's  indebtedness,  and  hence  he  is 
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not  a  creditor  within  the  meaning  of  the 
act  under  consideration.  The  word  "credit- 
or/' as  defined  by  Congress,  also  includes  his 
-duly  authorized  agent,  attorney,  or  proxy. 
None  of  the  debts  against  the  bankrupt's  es- 
tate being  owned  by  plaintiff,  so  as  to  make 
him  a  creditor,  it  is  proper  to  consider 
whether  or  not,  by  reason  of  his  appoint- 
ment as  receiver,  he  represents  the  creditors, 
and  comes  within  any  one  of  the  included 
classes.  Section  56a  of  the  bankruptcy  act 
(30  Stat,  at  L.  560,  chap.  541,  U.  S.  Comp. 
*£tat.  1901,  p.  3442)  is  as  follows:  "Credit- 
-ors  shall  pass  upon  matters  submitted  to 
them  at  their  meetings  by  a  majority  vote 
in  number  and  amount  of  claims  of  all 
■creditors  whose  claims  have  been  allowed 
and  are  present,  except  as  herein  otherwise 
provided."  A  text  writer,  in  construing  the 
language  quoted  in  connection  with  a  prior 
clause  of  the  act  says:  "By  §  1,  subd.  9,  it 
is  declared  that  the  term  'creditor*  shall  in- 
-clude,  not  only  the  owner  of  the  demand 
himself,  but  *his  duly  authorized  agent,  at- 
torney, or  proxy,'  Any  person,  therefore, 
-who  assumes  to  represent  a  creditor  in  the 
functions  referred  to  in  §  56a,  must  be  a 
^duly  authorized  agent,  attorney,  or  proxy' 
oi  the  creditor.  By  General  Order  21,  subd. 
^  [32  C.  C.  A.  xiii.  89  Fed.  x.],  it  is  provided 
what  such  due  authorization  shall  consist 
of,  as  follows:  "The  execution  of  any  let- 
ter of  attorney  to  represent  a  creditor 
.  .  .  may  be  proved  or  acknowledged  be- 
fore a  referee  or  a  United  States  commis- 
sioner or  a  notary  public*  *'  Collier,  Bankr. 
:3d  ed.  304.  Section  30  of  the  bankruptcy 
act  (30  Stat  at  L.  554,  chap.  541,  U.  S. 
Oomp.  Stat.  1901,  p.  3434),  is  as  follows: 
"All  necessary  rules,  forms,  and  orders  as 
to  procedure  and  for  carrying  this  act  into 
force  and  effect  shall  be  prescribed,  and  may 
be  amended  from  time  to  time,  by  the  Su- 
T)reme  Court  of  the  United  States.'*  That 
<court  having  prepared  forms  to  evidence  the 
appointment  of  representatives  of  creditors, 
it  was  held  in  Re  Hemchel,  51  C.  C.  A.  277, 
113  Fed.  443,  that,  when  the  acknowledg- 
ment attached  to  a  proxy  conformed  liter- 
ally to  the  form  so  prescribed,  it  was  not 
<lefective  because  it  contained  no  venue; 
Wallace,  J.,  saying :  "We  agree  with  the  cir- 
cuit court  of  appeals  for  the  sixth  circuit 
that  of  the  creditors  giving  proxies  those 
only  are  to  be  counted  whose  powers  of  at- 
torney were  regarded  as  authorizing  the 
attorney  to  appear  and  participate  in  the 
meeting."  Forms  Nos.  20  and  21  (172  U. 
S.  693,  694,  43  L.  ed.  1213,  1214,  18  Sup. 
Ot.  Rep.  xxvii,  xxviii),  prepared  by  the  Su- 
preme Court  of  the  United  States,  prescribe 
the  mode  of  constituting  general  and  special 
:&ttomeys,  respectively,  and  form  No.  35 
(172  U.  S.  703,  43  L.  ed.  1218,  18  Sup.  Qt. 
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Rep.  xxxiv)  indicates  the  manner  of  mak- 
ing proof  in  Support  of  a  claim  by  such  at- 
torney for  a  creditor.  Brandenburg,  Bankr. 
2d  ed.  869  et  seq.  From  the  rules  and  forms 
mentioned  it  might  seem  that  an  agent  or 
proxy  could  not  be  "duly  authorized"  to 
prove  a  creditor's  claim  in  bankruptcy,  ex- 
cept on  the  production  of  a  power  of  attor- 
ney executed  and  acknowledged  in  the  man- 
ner indicated;  and,  if  this  be  so,  plaintiff 
did  not  sustain  that  relation  to  the  creditors 
of  the  Duluth  Dry  Goods  Company.  Such 
cannot  be  the  rule,  however,  for  creditors 
of  a  bankrupt  who  are  infants  or  lunatics, 
and  therefore  incompetent  to  appoint  a  rep- 
resentative to  prove  their  claims  against 
his  estate,  are  not  to  be  denied  the  right 
to  share  in  the  distribution  of  the  fund  be- 
cause of  their  minority  or  mental  infirmity. 
Guardians,  administrators,  executors,  and 
other  legal  representatives,  who  have  been 
appointed  by  competent  authority  to  prove 
claims  against'  a  bankrupt's  estate,  must 
necessarily  be  the  "duly  authorized"  agents, 
etc.,  within  the  meaning  of  the  act  of  Con- 
gress under  consideration.  Rule  38,  promul- 
gated by  the  Supreme  Court  of  the  United 
States  (172  U.  S.  666,  43  L.  ed.  1194,  18 
Sup.  Ct.  Rep.  x)  provides  that  the  forms 
prescribed  shall  be  observed  and  used,  "with 
such  alterations  as  may  be  necessary  to  suit 
the  circumstances  of  any  particular  case." 
Thus  provision  has  been  made  in  these  in- 
stances for  proving  claims  against  a  bank- 
rupt's estate;  and  to  assume  that  Federal 
or  state  courts  would  not,  in  such  cases, 
consider  the  appointee  "duly  authorized"  is 
to  imply  a  denial  of  justice.  Whether  or  not 
the  plaintiff  was  "duly  authorized"  to  repre- 
sent the  insolvent  corporation's  creditors 
must  depend  upon  the  duty  his  appointment 
imposed  on  him,  and  the  relation  he  sus- 
tained to  them.  It  is  impossilbe  to  deter- 
mine whether  the  Minnesota  statute  in  rela- 
tion to  the  duties  of  a  receiver  appointed 
to  enforce  a  stockholder's  liability  was  of- 
fered in  evidence,  for  the  bill  of  exceptions 
contains  none  of  the  testimony  given  at  the 
trial;  but  the  pleadings  admit,  and  the 
court  finds,  that  the  substance  of  that  law, 
from  which  it  appears  that  plaintiff  was 
authorized  to  collect  from  the  resident  stock- 
holders of  that  state,  who  were  parties  to 
the  decree,  sums  equal  to  the  par  value  of 
their  stock,  and  also  empowered  to  main- 
tain actions  for  that  purpose  in  sister  states 
against  nonresident  stockholders.  In  Hale 
V.  Hardon,  37  C.  C.  A.  240,  95  Fed.  747,  in 
construing  the  Minnesota  statute  a  distinc- 
tion between  a  general  receiver  and  a  per- 
son appointed  to  enforce,  in  a  foreign  juris- 
diction, payment  of  the  par  value  of  stock, 
is  observed;  the  court  holding  that  neither, 
unless  expressly  authorized  by  statute,  was 
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empowered  to  enforce  the  individual  liabil- 
ity of  stockholders  for  the  purpose  of  pay- 
ing the  debts  of  the  corporation.  In  that 
case,  Aldrich,  'J.,  in  speaking  of  the  title 
of  a  person  appointed  under  the  Minnesota 
statute  to  enforce  such  payment,  and  of  the 
duties  enjoined  upon  him,  says:  "It  is  of 
little  consequence  whether  the  person  desig- 
nated as  the  instrument  of  conduit  through 
which  equity  runs  from  the  court  to  the 
stockholders,  and  from  recovery  from  the 
stockholders  to  the  creditors,  is  called  a 
receiver,  an  agent,  a  trustee,  or  an  assignee. 
If  some  legal  and  equitable  means  of  recov- 
ery was  intended  and  reasonably  described, 
and  the  statutory  agency  called  a  'receiver' 
is  a  convenient,  safe,  and  reasonable  agency 
to  that  end,  it  is  of  little  consequence  wheth- 
er his  duties  here,  as  to  the  newly  created 
statutory  right,  are  precisely  those  which 
have  been  heretofore  exercised  and  dis- 
charged by  the  ordinary  common-law  or 
equity  receiver;  provided,  of 'course,  he  may 
be  said  to  fairly  represent  the  legal  and 
equitable  idea  intended  by  the  statute.  If  a 
receiver,  or  this  agency  for  this  purpose,  an 
swers  the  statute,  and  the  name  does  not 
offend  the  general  law  to  such  extent  that 
the  manifest  intended  statutory  relief  should 
be  denied,  the  action  should  be  upheld  in  his 
name  and  for  the  benefit  of  the  creditors." 
Elsewhere  in  the  opinion,  after  examining 
the  law  of  that  state  in  respect  to  the  au- 
thority conferred  upon  such  agent,  it  is 
said:  "Therefore,  by  virtue  of  the  law  of 
Minnesota  and  the  insolvency  proceedings  in 
that  state,  the  court  and  its  proceedings 
were  subrogated  to  the  rights  and  interests 
of  all  the  creditors,  and  their  right  to  sue 
stockholders,  if  an  independent  right  to  sue 
ever  existed  under  this  statute,  was,at  least 
for  the  time  being,  merged  or  suspended  by 
operation  of  the  law  which  involved  their 
interest  in  such  proceeding."  The  pleadings 
admit  that  Mendenhall,  having  secured  a 
judgment  against  the  Duluth  Dry  Goods 
Company  for  the  sum  of  $12,808.76,  caused 
an  execution  to  be  issued  thereon  which  was 
returned  wholly  unsatisfied,  whereupon,  in 
behalf  of  himself  and  all  other  creditors  who 
might  join  therein,  he  instituted  a  suit 
against  the  corporation  and  its  resident 
stockholders,  resulting  in  a  decree  in  their 
favor  for  the  sum  of  $81,717.76.  Though 
this  decree  evidently  awarded  a  specific  sum 
to  each  creditor,  the  right  to  control  the 
subsequent  proceedings  was  vested  in  the 
court.  Minneapolis  Baselall  Co,  v.  City 
Bank,  66  Minn.  441,  38  L.  R.  A.  415,  69  N. 
W.  331.  In  that  case  Mr.  Chief  Justice 
Start,  speaking  on  this  subject,  says: 
"While  the  liability  of  the  stockholders 
must  be  enforced  on  the  application  of  cred- 
itors, and  not  on  that  of  the  receiver,  ex- 
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cept  in  cases  where  the  statute  otherwise 
provides,  yet  it  does  not  follow  that  the 
trial  court  has  not  the  same  control  of  the 
litigation  as  if  it  was  conducted  by  the  re- 
ceiver. The  creditor  who  first  takes  action* 
to  have  such  liability  enforced,  whether  he- 
is  plaintiff  or  subsequently  comes  into  the 
action,  has  no  exclusive  right  to  control  the 
litigation;  and  whenever  the  stockholders 
are  once  brought  into  the  action  the  trial 
court  should  so  far  control  the  conduct  of 
the  litigation  as  to  conserve  and  protect  the 
rights  and  equities  of  both  creditors  and 
stockholders."  The  defendant's  liability 
was  limited  in  amount,  and  not  to  any  par- 
ticular creditor,  but  in  favor  of  all  cred- 
itors of  the  insolvent  corporation  {Hanson 
v.  Davison,  73  Minn.  454,  76  N.  W.  254), 
and,  though  the  debt  of  each  was  evidently 
distinguishable  in  the  decree,  the  several 
debts  were  nevertheless  embraced  in  the  ag- 
gregate sum,  thereby  extinguishing  the  au- 
thority of  an  individual  creditor  to  prove 
his  claim  against  the  bankrupt's  estate. 
But  as  the  right  to  share  in  the  distribu- 
tion thereof  should  not  be  denied  him,  the 
plaintiff,  as  the  representative  of  the  court 
appointing  him,  and  also  of  all  the  cred- 
itors, was,  in  our  opinion,  the  "duly  au- 
thorized" agent  within  the  meaning  of  the 
act  of  Congress  of  July  1,  1898,  and  there- 
fore the  only  person  empowered  to  prove 
the  debt  evidenced  by  the  decree  in  favor  of 
all  the  creditors  and  against  the  defend- 
ant's estate.  This  conclusion  is  fortified 
when  it  is  remembered  that  plaintiff  was 
appointed  to  enforce  the  liability  of  the 
stockholders,  and,  as  such  obligation  had 
become  fixed  by  the  decree,  thereby  consti- 
tuting it  a  debt,  it  could  have  been  proved 
against  the  bankrupt's  estate,  which  was 
one  of  the  means  provided  for  the  collection 
thereof;  and  it  was  just  as  incumbent  on 
plaintiff  to  pursue  this  remedy,  if  the 
schedule  had  named  the  entire  list  of  cred- 
itors, as  it  was  to  institute  the  action  in 
the  case  at  bar. 

The  remaining  question  is  whether  or  not 
plaintiff's  knowledge  of  the  bankruptcy  pro- 
ceedings, acquired  while  cashier  of  a  bank 
which  was  also  a  creditor  of  the  defendant, 
was  received  under  such  circumstances  as  to 
impute  notice  thereof  to  the  creditors  of 
the  Duluth  Dry  Goods  Company.  The  gen- 
eral rule  is  that  knowledge  of  an  agent,  ac- 
quired while  acting  within  the  scope  of  hi» 
authority,  relating  to  matters  intrusted  to 
him  and  over  which  his  authority  extends, 
is  constructive  notice  to  his  principal. 
Story,  Agency,  9th  ed.  §  140;  Angell  &  A. 
Corp.  §  305;  Wood  v.  Rayhum,  18  Or.  3» 
22  Pac.  521;  Raybum  ▼,  Davisson,  22  Or. 
242,  29  Pac.  738;  Willis  v.  Vallette,  4  Met. 
(Ky.)  186;  National  Security  Bank  y.Cush- 
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man,  121  Mass.  490.  The  reason  for  this 
rule  is  based  on  the  theory  that  it  is  incum- 
bent on  the  agent  to  impart  to  his  principal 
all  information  that  he  may  obtain  which 
would  affect  his  interests;  and  by  invok- 
ing the  presumption  that  such  obligation 
has  been  performed  the  conclusion  is 
reached  that  the  principal  is  chargeable 
with  notice  thereof.  Pennoyer  v.  Willis,  20 
Or.  1,  46  Am.  St.  Rep.  594,  36  Pac.  568. 
There  are  several  well-recognized  exceptions, 
however,  to  this  general  rule.  Thus,  if  the 
agent  sustain  a  confidential  relation  to  a 
third  party,  knowledge  which  he  may  obtain 
from  the  latter,  and  which  it  is  his  duty  not 
to  disclose,  will  not  be  imputed  as  notice  to 
his  principal.  McCormick  v.  Wheeler,  36 
111.  114,  85  Am.  Dec.  388;  Ford  v.  French, 
72  Mo.  250;  Hood  v.  Fahnestock,  8  Watts, 
489,  34  Am.  Dec.  489;  The  Distilled  Spiriijs, 
11  Wall.  356,  20  L.  ed.  167.  If  the  agent 
conspire  with  a  third  party  to  defraud  his 
principal,  or  if  on  his  own  behalf  he  intends 
to  do  so,  the  knowledge  which  he  may  ob- 
tain, and  which  it  was  his  duty  to  disclose 
to  his  principal,  will  not  be  imputed  to  the 
latter.  Piatt  v.  Birmingham  Axle  Co.  41 
Conn.  256;  Thomson-Houston  Electric  Co, 
V.  Capitol  Electric  Co.  12  C.  C.  A.  643,  22 
U.  S.  App.  669,  65  Fed.  341;  Dillaway  v. 
Butler,  135  Mass.  479;  Allen  v.  South  Bos- 
ton R.  Co,  150  Mass.  200,  5  L.  R.  A.  716,  15 
Am.  St.  Rep.  185,  22  N.  E.  917;  DeKoAj  v. 
Hackensack  Water  Co,  38  N.  J.  Eq.  158; 
National  L,  Ins.  Co,  v.  Minch,  63  N.  Y.  144. 
So,  too,  if  an  agent  has  an  interest  to  sub- 
serve that  is  adverse  to  his  principal,  any 
knowledge  that  he  may  have  acquired  from 
a  third  party  during  the  time  of  and  relat- 
ing to  the  matter  of  the  agency  will  not  be 
imputed  to  his  principal.  Frenkel  v.  Hud- 
son, 82  Ala.  158,  60  Am.  Rep.  736,  2  So. 
768;  Wickersham  v.  Chicago  Zinc  Co,  18 
Kan.  481,  26  Am.  Rep.  784;  L/yne  v.  Bank 
of  Kentucky,  5  J.  J.  Marsh.  545;  Winches- 
ter V.  Baltimore  d  8.  R.  Co.  4  Md.  231; 
Stevenson  v.  Bay  City,  26  Mich.  44;  Barnes 
V.  Trenton  Gaslight  Co,  27  N.  J.  Eq.  33. 
The  reason  upon  which  these  exceptions 
rest  is  founded  on  the  assumption  that  an 
agent  is  not  supposed  to  communicate  any 
knowledge  he  may  have  received,  when  by 
doing  so  he  would  betray  a  confidence  re- 
posed in  him,  reveal  an  intent  to  defraud 
his  principal,  or  disclose  an  interest  adverse 
to  him;  for,  unless  it  can  be  presumed,  in 
the  light  of  attending  circumstances,  that 
an  agent  will  impart  the  knowledge  so  se- 
cured, the  law  will  not  impute  notice  there- 
of. It  will  be  remembered  that  notice  of 
defendant's  bankruptcy  was  sent  to  his 
creditor,  the  First  National  Bank  of  Duluth, 
of  which  the  plaintiff  was  cashier.  If  this 
bank  had  been  appointed  the  statutory 
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agent  to  enforce  the  liability  of  the  stock- 
holders of  the  insolvent  corporation,  it 
would  undoubtedly  have  been  to  its  advan- 
tage to  secure  for  itself  as  large  a  percent- 
age of  the  bankrupt's  estate  for  distribu- 
tion as  possible.  By  neglecting  to  prove 
the  claims  of  creditors  of  the  corporation, 
the  bank  would  thereby  augment  the  ratio 
to  which  it  was  entitled;  and  on  account  of 
its  adverse  interest  no  presumption  can  bo 
indulged  that  it  would  communicate  to 
them  the  knowledge  of  the  defendant's 
bankruptcy  which  it  has  obtained,  and 
hence  notice  thereof  would  not  be  imputed 
to  them.  The  findings  do  not  show  that 
plaintiff  was  a  stockholder  of  the  bank,  and 
therefore  indirectly  interested  in  pursuing 
the  course  which  is  assumed  it  might  have 
adopted,  but,  so  far  as  it  can  be  discovered, 
lie  had  no  personal  interest  either  in  the 
bank  or  in  the  creditors  of  the  corporation^ 
and  owed  to  each  a  corresponding  duty  that 
imposed  on  him  the  obligation  to  disclose 
to  the  court  and  to  such  creditors  the 
knowledge  he  had  obtained,  thereby  impart- 
ing to  it  and  them  notice  of  the  defendant's 
insolvency,  whereby  the  latter's  discharge 
in  bankruptcy  liberated  him  from  their 
claims. 

The  findings  of  the  court  being  sufficient 
to  support  the  judgment,  it  is  affirmed. 


M.  Merriman  HOUSTON  et  al.,  Respts., 
John  A.  ZAHM,  Impleaded,  etc.,  Appt, 
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1.  A  covenant  on  tbe  part  of  a  vendor 
of  land,  TFblcli  forms  part  of  tbe  oon- 
•Ideratlon  of  tbe  arrant,  to  open  a  waj 
through  another  tract  which  he  does  not  at 
the  time  own,  but  contemplates  purchasbig, 
does  not  run  with  the  latter  tract  after  it 
comes  Into  possession  of  the  vendor;  and  it 
cannot,  therefore,  be  enforced  against  hi» 
grantee. 

2.  An  eaaement  of  'n'ay  cannot  be  ln&- 
poaed  upon  a  tract  of  land  by  one  who 
has  not  at  the  time  of  the  agreement  acquired 
title  to  it,  although  he  undertakes  to  do  so 
as  part  of  the  consideration  of  another 
tract  conveyed  to ^  him,  and  he  at  the  time 
contemplates  acquiring  title  to  the  parcel  to 
be  affected,  and  afterward  in  fact  does  so. 

Note. — As  lo  easements  appurtenant,  see,  in 
this  series,  note  to  Hagerty  v.  Lee,  20  L.  R.  A. 
635;  also  Peabody  Heights  Co.  v.  Willson,  3& 
L.  R.  A.  393. 

As  to  distinction  between  personal  covenant 
and  eUsement  appurtenant,  see  Clapp  y.  Wilder, 
50  L.  R.  A.  120. 

As  to  easement  in  gross,  see  Fisher  ▼.  Fair, 
14  L.  R.  A.  833,  and  note. 

For  a  case  holding  that  a  covenant  for  the 
mere  use  of  water  does  not  run  with  land,  see 
Lawrence  v.  Whitney,  5  L.  R.  A.  417. 


^00 


Obegok  Supreme  Court. 


Apb., 


a.    A  personal  covenant  on  the  part  of 
a  lando'wner  to  locate  a  'wwwty  acrosa 

the  land  is  not  binding  upon  his  gmntee 
without  notice. 
■4.  A  srautee  of  land  la  not  eliarsred 
Tvlth  notice  of  an  aspreement  by  l|i« 
arrantor  to  open  a  road  across  it  by  the  re- 
cording of  the  option  contract  under  which 
the  latter  acquired  title  to  the  tract*  which 
bound  him  to  open  the  way.  where  the  re- 
corded conveyance  contained  no  reference  to 
the  agreement. 

(April  18,  1004.) 

APPEAL  by  defendant  Zahm  from  a  de- 
cree of  the  Circuit  Court  for  Multno- 
mah County  in  favor  of  plaintiffs  in  a  suit 
to  compel  speciilc  performance  of  a  contract 
to  open  and  maintain  a  highway.    Reversed. 

Statement  by  WolTerton,  J. : 

This  is  a  suit  to  compel  the  specific  per- 
formance of  a  contract  to  open  and  main- 
tain a  highway,  made  and  entered  into  Feb- 
ruary 25,  1891,  between  L.  D.  Brown,  Sher- 
man D.  Brown,  and  the  Peninsular  Real  Es- 
tate Compcuiy  on  the  one  part,  and  the  Port- 
land University  on  the  other.  The  contract, 
so  far  as  it  is  important  for  consideration, 
reads  as  follows :  ''That  in  consideration  of 
the  party  of  the  second  part  locating  its  uni- 
versity buildings  on  the  southeast  part  of 
the  John  Waud  donation  land  claim  in  T.  1 
N.,  R.  1  E.,  in  Multnomah  county,  Oregon, 
and  opening  and  maintaining  a  good  high- 
way at  least  60  feet  wide  from  the  east  end 
of  Ballantyne  street,  in  the  plat  of  Melvin 
(after  the  said  east  end  of  said  Ballantyne 
street  shall  have  been  moved  60  feet  north  of 
its  present  location,  and  said  street  extended 
westerly  in  a  straight  line  from  such  east 
«nd  after  so  removed  to  the  present  bend  or 
crook  in  said  street)  to  Spauiding  street  or 
an  easterly  extension  thereof,  the  parties  of 
the  first  part  agree  to  sell  and  convey  to 
the  party  of  the  second  part,  at  its  option, 
the  south  half  cut  off  by  a  line  parallel  with 
Spauiding  street  of  that  part  of  tract  num- 
bered 14  in  Melvin,  which  belongs  to  the 
parties  of  the  first  part  or  either  or  any 
of  them,  and  lying  north  of  said  Ballantyne 
street  after  so  moved  for  the  price  of  $1,100 
per  acre.  .  .  .  And  the  parties  of  the 
first  part  further  agree  to  consent  to  and 
use  their  best  endeavors  to  procure  the  vaca- 
tion of  Long  street  in  Melvin  from  Ballan- 
tyne to  Spauiding  street."  At  the  time  of 
entering  into  the  contract  or  agreement  the 
first  parties  were  the  owners  of  lots  Nos.  16 
to  23,  inclusive,  and  lot  No.  25,  in  Melvin, 
as  well  as  the  easterly  portion  of  tract  No. 
14.  To  indicate  more  clearly  the  situation 
and  the  holdings  of  the  parties,  a  plat  of  a 
part  of  Melvin  is  subjoined,  that  part  of 
tract  14  then  owned  bv  the  first  parties  be- 
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ing  indicated  as  lying  easterly  of  the  dotted 
line  running  lengthwise  through  it. 
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The  plaintiff  the  Tyler  Investment  Com- 
pany has  succeeded  to  the  title  to  an  undi- 
vided one-half  of  lots  16  to  20,  inclusive,  the 
Columbia  Real  Estate  Company  to  the  title 
of  lots  21  to  23,  and  M.  Merriman  Houston 
to  that  of  lot  26.  The  Portland  University, 
at  the  time  of  the  execution  of  the  con- 
tract, was  not  the  owner  of  the  land  upon 
which  the  university  building  was  subse- 
quently located  as  shown  by  the  plat, — the 
tract  containing  15.77  acres,  and  extending 
from  Spauiding  street,  if  extended  easterly, 
south  to  the  southern  boundary  of  Melvin. 
The  university  obtained  the  title  later,  how- 
ever, on  May  29,  1891,  and  it  also  became, 
or  was,  the  owner  of  the  land  in  Melvin  ly- 
ing west  of  said  easterly  portion  of  tract 
14.  On  April  30,  1891,  Sherman  D.  Brown 
and  the  Peninsular  Real  Estate  Company 
conveyed  the  whole  of  said  easterly  portion 
of  tract  No.  14  to  the  Portland  University 
by  deed,  with  full  covenants  of  warranty, 
without  reservation  of  any  kind,  and  by  or- 
dinance passed  July  5,  1893,  and  approved 
the  following  day,  petitioned  for  by  the  Port- 
land University  and  Sherman  D.  Brown,  the 
whole  of  Ballantyne  street  from  the  angle 
to  the  easterly  end  thereof  was  vacated. 
About  the  same  time,  or  shortly  afterward. 


1904. 


Houston  v.  Zahm. 


801 


the  university  deeded  to  Brown  a  triangu- 
lar tract,  beginning  at  the  angle  in  the  south 
line  of  Ballantyne  street,  and  running 
thence  easterly  along  the  south  line  thereof 
to  the  east  boundary  of  Melvin;  thence 
north  along  the  said  east  boundary  50  feet; 
thence  southwesterly  to  the  place  of  begin- 
ning. Long  street  wa9  also  vacated,  but  at 
what  time  is  not  shown.  The  defendant  John 
A.  Zahm  has  succeeded  to  all  the  interest 
•of  the  Portland  University  in  and  to  all  its 
lands  and  premises.  Plaintiffs  all^^  that 
.the  first  parties  to  the  contract  have  fully 
performed  all  the  terms  and  conditions 
thereof  on  their  part;  that  the  Portland 
University  subsequently,  about  April,  1893, 
allowed  the  premises,  which  would  have  been 
occupied  by  Ballantyne  street  if  it  had  been 
relocated  as  agreed,  to  be  used  as  a  high- 
way by  plaintiffs  and  other  persons,  and  also 
opened  a  highway  60  feet  in  width  from  the 
«aMt  end  of  Ballantyne  street  as  agreed  to 
be  relocated  to  Spaulding  street  and  streets 
-connecting  therewith;  that  plaintiffs  and 
the  public  were  in  the  use  of  the  highways, 
and  continued  so  to  use  them  with  the 
knowledge  and  consent  of  defendants,  sub- 
ject only  to  such  temporary  gates  and  fences 
as  were  satisfactory  to  all  parties,  up  to 
the  1st  day  of  January,  1900;  that  neither 
tlie  Portland  University  nor  any  of  its  suc- 
cessors or  assigns  has  ever  formally  dedi- 
cated, or  caused  to  be  dedicated,  said  por- 
tion of  Ballantyne  street  agreed  to  be  relo- 
cated or  said  highway  upon  the  public  rec- 
ords, and  has  latterly  forbidden  plaintiffs 
the  use  thereof,  and  threatens  to  close  the 
same  to  plaintiffs  and  the  public;  that  the 
Portland  University  is  insolvent,  and  that 
John  A.  Zahm  purchased  and  now  owns  said 
land,  with  full  knowledge  of  the  agreement 
and  the  acts  dene  in  pursuance  thereof.  The 
answer  sets  up  an  abandonment  by  the  par- 
ties of  the  contract  in  question,  and  contro- 
verts the  legal  right  of  plaintiffs  to  a  spe- 
cific performance.  A  decree  having  been 
rendered  in  accordance  with  the  prayer  of 
the  complaint,  defendant  Zahm  appeals. 

Messrs.  B.  Williams  and  E.  B.  Wil- 
liams, for  appellant: 

This  suit  is  based  upon  the  terms  of  an 
option. 

Hoptpood  V.  McCausland,  120  Iowa,  218, 
94  N.  W.  469. 

Appellant  is  not  affected  by  equities  cre- 
ated by  the  parties  to  the  option  of  which 
he  had  no  notice. 

Rawle,  Covenants  for  Title,  5th  ed.  S  222; 
Buydam  v.  Joixes,  10  Wend.  181,  3  Am.  Dec. 
307. 

The  provision  in  the  option  referring  to 
the  highway  is  not  a  covenant  running  with 
thef  land. 
«5  L.  R.  A. 


Garrison  v.  Rudd,  19  111.  658;  Washb. 
Easements,  3d  ed.  p.  161;  Brown  v.  South- 
ern P.  Co.  36  Or.  128,  47  L.  R.  A.  409,  78 
Am.  St.  Rep.  761,  58  Pac.  1104. 

Failure  to  describe  the  dominant  or  serv- 
ient estate  is  fatal  to  plaintiffs'  contention 
that  the  provision  in  the  option  relating  to 
the  highway  is  a  covenant  running  with  the 
land. 

Wagner  v.  Hanna,  38  Cal.  Ill,  99  Am. 
Dec.  354;  Bkinner  v.  Bhepard,  130  Mass. 
180;  Hemsley  v.  Marlborough  Hotel  Coi  62 
X.  J.  £q.  164,  50  Atl.  14. 

The  option  is  not  notice  to  appellant  of 
any  right  of  way  or  easement  over  the  prem- 
ises. He  is  a  purchaser  in  good  faith,  with- 
out notice. 

3  Pom.  Eq.  Jur.  SS  654,  655. 

The  consideration  received,  and  the  cov- 
enants of  warranty  and  against  encum- 
brances, in  the  deed  of  April  30,  1891,  by 
which  the  land  re8er\'ed  by  the  option  for 
the  east  end  of  Ballantyne  street  was  con- 
veyed to  Portland  University,  and  the  long 
delay  in  asserting  their  claim,  estop  plain- 
tiffs from  claiming  the  re-establishment  of 
the  east  end  of  Ballantyne  street,  which  is 
a  condition  precedent  to  the  highway. 

De  Rochemont  v.  Boston  d  M.  R,  Co.  64  N. 
H.  500,  15  Atl.  131 ;  Dobbins  v.  Cruger,  108 
HI.  188 ;  Carbey  v.  Willis,  7  Allen,  364,  83 
Am.  Dec.  688;  King  v.  Kilbride,  58  Conn. 
109,  19  Atl.  610;  Wilson  ▼.  McEwan,  7  Or. 
87;  Taggart  v.  Risley,  4  Or.  235:  Jones  v. 
King,  25  111.  383;  Herman,  Estoppel,  J  080; 
Bellinger  &  C.  Anno.  Codes  &  Statutes  (Or.) 
subdiv.  3,  S  787. 

The  option  was  abandoned,  or  merged  in 
the  deed  of  April  30,  1801. 

Horner  v.  Lotce,  159  Ind.  406,  64  N.  E. 
218:  Clifton  v.  Jackson  Iron  Co.  74  Mich, 
183,  16  Am.  St.  Rep.  621,  41  N.  W.  801; 
Filocum  Y.  Bracy,  55  Minn.  249,  43  Am.  St. 
Rep.  499,  56  N.  W.  827 ;  Frite  v.  AIcGill,  31 
Minn.  536,  18  N.  W.  763;  Bryan  v.  Bicain, 
56  Cal.  616;  Hotces  v.  Barker,  3  Johns.  608, 
3  Am.  Dec.  626:  Davenport  v.  Whisler,  46 
Fowa,  287;  Williams  v.  Hathaway.  19  Pick. 
387;  Gibson  v.  Ricliart,  83  Ind.  313;  Fred- 
crick  V.  Youngblood,  19  Ala.  680,  54  Am. 
Dec.  209 ;  Carter  v.  Beck,  40  Ala.  699;  Jones 
V.  Woody  16  Pa.  25;  Cronister  v.  Cronisier, 
1  Watts  &  S.  442;  Douglas  v.  Union  Mut. 
L.  Ins.  Co.  127  111.  101,  20  N.  E.  51;  Rawle, 
Covenants  for  Title,  5th  ed.  S  320,  p.  636 ; 
Bt.  Philip*s  Church  v.  Zion  Presby.  Church, 
23  S.  C.  297. 

Messrs.  Thomas  K.  Strong  and  J.  V. 
Beaoh  for  respondents. 

W^olTerton,  J.,  delivered  the  opinion  of 
the  court: 

The  questions  of  fact  involved  relate  to 
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the  alleged  abandonment  of  the  contract  and 
tlie  opening  by  the  university  of  the  eaat 
end  of  Ballantyne  street  as  agreed  to  be  re- 
located, and  a  60- foot  highway  to  Spauldlng 
street,  or  an  easterly  extension  thereof. 
Sherman  J>.  Brown  testifies  that  the  con- 
tract was  entered  into  for  the  purpose  of 
giving  more  space  to  tract  numbered  25  on 
high  ground  between  Ballantyne  street  and 
the  edge  of  the  bluff,  the  first  parties  being 
the  owners  at  that  time  of  the  tract;  that 
at  the  time  the  deed  was  executed  and  deliv- 
ered to  the  Portland  University  the  secre- 
tary of  the  corporation  gave  to  him  a  mem- 
orandum as  follows:  "Sh.  D.  Brown  & 
Peninsular  R.  E.  Co.  have  this  day  delivered 
to  Portland  University  Co.  deed  for  land  in 
Melvin,  Ballantyne  street  in  said  tract  is  to 
be  moved  as  agreed  upon.  This  is  part  of 
consideration," — saying  to  him  "that  the 
original  agreement  should  be  carried  out;" 
that  the  highway  mentioned  in  the  agree- 
ment, from  the  end  of  Ballantyne  street  as 
it  was  agreed  to  be  relocated  to  Spaulding 
street,  was  opened  nearly  to  the  head  of  Olin 
street  immediately  after  the  deeds  were  ex- 
ecuted and  work  was  begun  on  the  university 
building,  and  was  used  by  plaintiffs  and 
everyone  for  five  or  six  years;  that  the 
grounds  were  all  cleared  off,  the  highway  be- 
ing well  graded,  but  that  a  fence  and  gate- 
way were  put  in  some  two  or  three  years 
ago,  the  recollection  of  witnesses  being  in- 
distinct as  to  the  time  of  their  construction. 
Mr.  Rqjbert  C.  Huston  testifies  that  he  was 
over  the  ground  about  a  month  before  he 
was  called  as  a  witness,  and  that  there  were 
some  indications  of  an  old  road  leading  from 
the  gate  near  Olin  street  along  the  top  of 
the  bluff  in  front  of  and  beyond  the  universi- 
ty building.  D.  C.  Hoyt,  that  he  has.  known 
the  premises  since  1881 ;  that  Mock  formerly 
had  a  wood  road  immediately  in  front  of 
where  the  university  building  now  stands; 
that  it  was  used  by  him  and  other  parties 
desiring  to  go  through  that  way,  and  to  the 
present  time  it  is  used  by  people  going  to 
and  from  the  building;  that  it  was  the  only 
immediate  highway  that  the  Portland  Uni- 
versity people  had  to  their  grounds ;  that  for 
years  before  the  Portland  University  discon- 
tinued the  school  it  put  a  fence  along 
Spaulding  street,  but  made  no  restrictions 
against  anyone  going  through.  On  cross- 
examination  he  continues  that  the  way  used 
by  Mock  was  a  private  road.  A.  C.  Fair- 
child,  that  the  premises  that  are  now  the 
university  campus  were  inclosed  by  a  fence 
about  five  years  ago,  up  to  which  time  they 
were  open;  that  near  the  bluff,  and  near 
the  road  running  down  to  Mock's  wharf, 
there  was  a  roadway  leading  in  front  of  the 
university,  which  w^as  used  for  all  purposes 
connected  with  the  institution;  and  that  he 
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knew  of  no  restrictions  put  upon  the  tirc  of 
it  until  the  gateway  was  provided.  John 
Mock  testifies  that  he  sold  the  land  upon 
which  the  building  stands  to  the  university^ 
and  that  he  had  a  wood  road,  a  private  way, 
running  along  the  bluff  in  front  of  the  build- 
ing in  an  early  day ;  and  Merriman  Houston, 
that  he  lived  adjoining  the  university  prem- 
ises for  eleven  years,  that  when  he  first  knew 
them  they  were  all  open  from  Spaulding  to- 
Ballantyne  street,  that  an  old  road  extended 
from  near  the  end  of  Olin  street  along  the 
bluff  into  the  grove  to  the  rear  of  the  site 
of  the  university  building,  that  the  universi- 
ty campus  was  inclosed  in  the  year  1897  or 
1898  and  a  gateway  was  put  in  from  Spaul- 
ding street.  P.  L.  Willis  testifies  in  behalf 
of  the  defendants  that  the  Portland  I'^ni- 
versity  had  an  option  (referring  to  the 
agreement  of  February,  1891)  to  buy  from 
Brown  all  his  interest  in  tract  14  lying 
north  of  a  point  60  feet  north  of  Ballantyne 
street;  that  the  agreement  was  afterward 
abandoned,  and  that  he  deeded  to  the  uni- 
versity the  whole  of  the  tract  down  to  Bal- 
lantyne street;  that  Brown's  idea  in  holding 
the  remainder  of  the  land  was  to  sell  at  a 
large  figure,  and  that  from  his  conversation 
with  Brown  the  idea  of  the  right  of  way  from 
Ballantyne  street  did  not  strike  him  as  of 
much  importance,  or  that  Brown  placed  any 
importance  upon  it  at  all;  that  the  fence 
along  Spaulding  street  extended,  which  has 
since  come  to  be  known  as  "Willamette 
boulevard,"  has  been  there  practically  ever 
since  the  university  building  was  located; 
that  when  the  boulevard  was  widened  the 
old  fence  was  torn  away,  and  another  put  up 
in  its  stead,  which  was  about  the  year  1894 
or  1895,  and  that  it  has  been  there  continuous- 
ly ever  since;  that  there  was  an  old  road — 
the  Iklock  wood  road — extending  from  the 
gateway  around  near  the  building  to  where 
Mock  had  a  chute  to  carry  wood  down  to  hi» 
dock,  but  that  the  use  for  that  purpose  has 
long  since  bc?en  discontinued,  and  that  there 
never  has  been  any  road  leading  from  the 
east  end  of  Ballantyne  street  to  the  gateway. 
— at  least  not  for  a  great  many  years.  F. 
I.  McKenna  testifies  that  he  has  known  the 
premises  for  thirteen  years;  that  when  the 
university  building  was  first  located  the 
campus  was  all  in  a  sort  of  wilderness,  with 
some  wood  roads  running  through  it;  thai 
there  was  a  wood  road  running  along  the 
bluff  that  came  in  through  the  gate;  that 
the  first  fence  was  built  along  Spaulding 
street  in  1891  or  1892;  that  the  present 
fence  was  built  in  the  spring  of  1894;  and 
that  the  first  fence  either  had  a  gate  or  bars, 
— something  to  keep  the  stock  out.  Other 
witnesses  testify  that  a  driveway  existed 
from  the  gate  to  the  university  building,  but 
that  it  was  used  only  in  connection  with  the- 
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school,  and  did  not  extend  beyond  the  build- 
ing. 

It  is  quite  apparent  from  a  careful  survey 
of  this  testimony  that  the  Portland  Uni- 
versity never  opened  a  highway  of  any  kind 
from  the  east  end  of  Ballantyne  street,  as 
agreed  to  be  relocated  to  Spaulding  street. 
Formerly  a  wood  road  ran  along  the  bluif 
from  very  near  the  gateway  to,  and  perhaps 
beyond,  the  site  of  the  university  building; 
but  this  was  only  used  for  private  purposes 
while  it  existed.  When,  however,  the  uni- 
versity people  assumed  control,  the  prem- 
ises were  wholly  inclosed,  and  a  gateway 
provided  at  Spaulding  street  for  entrance 
to  and  exit  from  the  building,  and  the  road- 
way was  never  used  for  general  public  pur- 
poses, nor  ever  in  any  sense  became,  or  was 
allowed  to  be  used  or  traveled  as,  a  public 
thoroughfare,  so  that  the  university  never 
opened  up  a  highway — that  is,  a  public  thor- 
oughfare—between the  points  designated, 
either  in  pursuance  of  the  agreement  or 
otherwise.  The  same  may  be  said  of  the 
east  end  of  Ballantyne  street  as  agreed  to 
be  relocated. 

As  to  the  waiver  on  the  part  of  Brown 
and  the  Peninsular  Real  Estate  Company 
of  a  performance  of  the  conditions  of  the 
agreement  upon  the  part  of  the  university, 
some  things  that  happened  would  indicate 
that  such  was  their  purpose, — as,  the  exe- 
cution by  thcra  of  the  deed  to  the  university 
without  reserving  the  space  to  be  occupied 
by  the  relocation  of  Ballantyne  street;  the 
vacation  of  the  whole  of  Ballantyne  street 
from  the  angle  easterly,  when  it  was  unnec- 
essary to  vacate  a  portion  of  it  if  a  change 
was  still  intended:  and  the  deeding  of  the 
triangular  piece,  which  was  virtually  half 
of  the  street,  by  the  university  to  Brown. 
The  memorandum  given  to  Brown  by  the 
secretary  of  the  university,  however,  would 
seem  to  indicate  that  it  was  still  the  pur- 
pose of  the  parties  to  conform  to  the  agree- 
ment, and,  upon  the  whole,  we  cannot  say 
that  there  has  been  a  waiver  or  abandonment 
of  its  conditions  or  obligations. 

We  come  now  to  the  legal  effect  of  the 
contract.  It  was  primarily  an  option  ac- 
corded the  university  to  purchase  the  prop- 
erty therein  described;  but  when  it  acted 
upon  the  option,  and  took  over  the  title, 
there  was  such  a  performance  on  the  part 
of  the  first  parties  as  required  the  university 
to  perform  the  further  obligations  entered 
into  upon  its  part,  those  remaining  being  to 
opeti  up  Ballantyne  street  as  agreed  to  be 
relocated,  and  to  open  and  maintain  a  good 
highway  60  feet  in  width  from  the  end  of 
Ballantyne  to  Spaulding  street,  or  an  ex- 
tension thereof.  It  may  well  be  doubted 
whether  the  stipulation  with  reference  to  the 
location  of  the  highway  is  of  such  a  definite 
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and  certain  character  as  to  be  susceptible  of 
enforcement.  But  it  may  be  conceded  for 
the  purposes  of  this  case  that  it  might  hnve 
been  enforced  by  the  first  parties  to  the 
contract  as  against  the  university  person- 
ally. The  purpose  of  the  agreement  was, 
no  doubt,  to  create  an  easement  over  the 
premises  thereafter  to  be,  and  which  w^ere, 
acquired  by  the  university,  and  now  consti- 
tute a  part  of  the  college  campus.  As  to 
the  nature  of  the  easement,  plaintiffs'  coun- 
sel urge  with  signal  ability  that  it  is  ap- 
purtenant, or  at  least  such  as  a  court  of 
equity  will  enforce  in  favor  of  the  grantees 
or  successors  in  interest  of  the  first  parties 
as  against  the  successors  in  interest  of  the 
second  parties;  while,  upon  the  other  hand, 
it  is  argued  with  equal  skill  that  the  ease- 
ment, if  any  such  was  created,  was  in  gross, 
personal  to  the  grantees,  and  not  assignable 
or  inheritable;  consequently,  that  it  is  in- 
susceptible of  enforcement  by  the  successors 
or  assigns  of  the  first  parties,  and  especially 
may  it  not  be  enforced  as  against  a  successor 
to  the  Portland  University,  who  it  is  claimed 
purchased  without  knowledge  of  the  agpree- 
ment.  Mr  Justice  Rhodes  well  indicates  the 
distinction  between  an  easement  appurte- 
nant and  one  in  gross  in  Wagner  v.  Hanna^ 
38  Cal.  Ill,  116,  99  Am.  Dec.  354,  where  he 
says:  **To  the  creation  of  a  right  of  way 
that  amounts  to  an  easement,  and  not  mere- 
ly to  a  right  of  way  in  gross,  two  tenements 
are  necessary, — ^the  dominant,  to  which  the 
right  of  way  belongs;  and  the  servient,  up- 
on which  the  obligation  rests.  .  .  .  The 
principal  distinction  between  a  right  of  way 
in  gross  and  an  easement  is  found  in  the 
fact  that  in  the  first  there  is,  and  in  the 
second  there  is  not,  a  dominant  tenement. 
The  right 'of  way  is  in  gross,  and  personal 
to  the  grantee,  because  it  is  not  appurte- 
nant to  other  premises.  The  owner  of  prem- 
ises may  grant  the  right  of  way  in  either 
form,  and  if  it  is  the  intention  to  grant  a 
right  of  way  in  gross,  there  is  no  mention  of 
dominant  premises.  If  the  grant  is  of  an 
easement,  it  is  always  made  for  the  benefit 
of  other  premises,  and  the  premises  to  which 
the  way  becomes  appurtenant  are  described 
in  the  grant."  The  learned  authors  of  the 
American  and  English  Encyclopaedia  of  Law, 
2d  ed.  vol.  10,  p.  403,  make  practically  the 
same  distinction.  They  say:  ''An  easement 
appurtenant  is  un'  incorporeal  right,  which, 
as  the  term  implies,  is  attached  to  and  be- 
longs to  some  greater  or  superior  right; 
something  annexed  to  another  thing  more 
worthy,  which  passes  as  incident  to  it.  .  .  . 
Under  the  rule  that  there  can  be  no  ease- 
ment without  a  distinct  dominant  tenement, 
there  can,  in  strictness,  be  no  such  thing  as 
an  easement  in  gross.  There  is,  however,  a 
class  of  rights  which  are  impressed  upon  the 
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laud  of  one  person  in  favor  of  another  per- 
son or  other  persons,  and  not  in  favor  of 
another  tract  of  land,  and  these  rights  are 
sometimes  spoken  of  by  courts  and  legal 
writers  as  'easements  in  gross/ "  For 
further  illustration,  see  Garrison  v.  Rudd, 
19  111.  568.  As  a  rule  of  construction  in 
determining  whether  in  a  given  case  an  ease- 
ment is  appurtenant  or  in  gross,  courts  favor 
the  former,  and,  if  the  right  in  controversy 
is  in  its  nature  an  appropriate  and  useful 
adjunct  to  the  land  conveyed,  having  in  view 
the  intention  of  the  grantee  as  to  its  use, 
there  being  nothing  to  show  that  the  parties 
intended  it  to  be  a-  mere  personal  right,  it 
should  be  held  to  be  an  easement  appurte- 
nant, and  not  in  gross,  the  presumption 
therefore  being  in  favor  of  the  former  where 
there  is  a  doubt  as  to  the  real  nature  of  the 
grant.  10  Am.  £ng.  Enc.  Law,  2d  ed.  p. 
405;  Wagner  v.  Uanna,  38  Cal.  Ill,  116,  99 
Am.  Dec.  354.  Another  legal  principle  is 
involved :  That  the  quality  of  running  with 
the  land  may  be-  impressed  upon  a  covenant, 
it  is  not  suHicii^nt  that  it  be  made  concern- 
ing land,  but  there  must  be  a  privity  of  es- 
tate between  the  contracting  parties,  and 
the  covenant  must  have  relation  to  an  in- 
terest created  or  conveyed  in  order  that  it 
may  pass  to  the  grantee  of  the  covenantee. 
It  will  suffice  if  the  covenantor  have  an 
eqtiitable  interest  merely  (8  Am.  &  Eng.  Enc. 
Law,  2d  ed.  p.  149),  there  being  a  distinction 
to  be  noted  between  those  rights  which  run 
only  with  the  estate  in  the  land  and  those 
which  are  said  to  be  attached  to  the  land 
jtsolf.  K  or  cross  v.  James,  140  Mass.  188,  2 
N.  E.  940.  A  covenant  for  title  may  be  in- 
stanced as  belonging  to  the  former  class,  so 
that  he  who  stands  in  privity  with  the  es- 
tate with  reference  to  which  the  covenant 
was  made,  by  descent  or  purchase  from  the 
grantee  or  covenantee,  is  entitled  to  the 
benefit  of  the  covenant.  The  covenant  per- 
taining to  the  other  class  partakes  of  the 
nature  of  a  grant  or  reservation,  which  car- 
ries with  it  an  interest  in  the  land  itself,  or 
be<*omo9  attached  to  and  qualifies  the  estate, 
and  it  goes  with  the  land,  irrespective  of 
privity.  An  easement  appurtenant  is  of  this 
latter  class.  It  is  a  part  of  the  dominant 
estate,  and  remains  a  servitude  upon  the 
servient  estate  into  whosoever  hands  the 
former  may  come.  So,  "an  owner,"  as  is 
said  in  Columbia  College  v.  Lynch,  70  N.  Y. 
440.  449,  26  Am.  Rep.  615,  ''may  subject  his 
lands  to  any  servitude,  and  transmit  them 
to  others  charged  with  the  same;  and  one 
taking  title  to  lands,  with  notice  of  any 
equity  attached  thereto,  or  any  outstanding 
right  or  claim  affecting  the  title  or  the  use 
and  enjoyment  of  the  lands,  takes  subject  to 
such  equities  and  such  right  or  claim,  and 
stands,  in  tiie  place  of  his  grantor,  bound 
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to  do  or  forbear  to  do  whatever  he  would 
have  been  bound  to  do  or  forbear  to  do. 
.  .  .  The  language  of  courts  and  of 
judges  has  been  very  uniform  and  very  de- 
cided upon  this  subject,  and  all  agree  that 
whoever  purchases  lands  upon  which  the 
owner  has  imposed  an  easement  of  any  kind, 
or  created  a  charge  which  would  be  enforced 
in  equity  against  him,  takes  the  title  subject 
to  all  easements,  equities,  and  charges,  how- 
ever created,  of  which  he  has  notice."  And 
"a  personal  covenant  or  agreement,"  says 
Mr.  Justice  Bigelow  in  Whitney  v.  Union  R. 
Co.  11  Gray,  359,  364,  71  Am.  Dec.  715,  "will 
be  held  valid  and  binding  in  equity  on  a 
purchaser  taking  the  estate  with  notice.  It 
is  not  binding  on  him  merely  because  he 
stands  as  an  assignee  of  the  party  who  made 
the  agreement,  but  because  he  has  taken  the 
estate  with  notice  of  a  valid  agreement  con- 
cerning it,  which  he  cannot  equitably  refwie 
to  perform."  See  also  Phasnix  Ins,  Co.  ▼. 
Continental  Ins.  Co.  87  N.  Y.  400.  But 
where  a  person  covenants  with  another  in 
respect  to  land,  and  at  the  same  time,  with 
and  as  a  part  of  making  the  covenant, 
neither  parts  with  nor  receives  any  title  or 
interest  in  the  land,  nor  creates  an  ease- 
ment or  right  in  the  nature  of  an  easement 
for  the  benefit  thereof,  such  a  covenant  i* 
at  least  but  a  mere  personal  contract,  and 
wholly  collateral  to  the  land,  and,  of  course, 
could  neither  run  with  the  land  nor  become 
attached  to  or  a  part  of  it  so  as  to  qualify 
the  estate.  Hurd  v.  Curtis,  19  Pick.  450; 
Branson  v.  Cofpn,  108  Miss.  175,  11  Am. 
Rep.  335;  King  v.  Wight,  155  Mass.  444,  29 
N.  E.  644.  Measured  by  these  principles, 
we  are  to  determine  whether  plaintiffs  have 
a  cause  of  suit  against  defendant  Zahm,  the 
Portland  University  not  being  a  contestant 
here.  At  the  time  of  entering  into  the  con- 
tract or  agreement  upon  which  plnintifTs 
base  their  cause,  the  Portland  University 
had  no  interest  whatever,  either  l^^al  or 
equitable,  so  far  as  the  evidence  shows,  in 
the  proy»erty  through  which  it  agreed  to 
open  the  60-foot  highway:  and,  there  being 
no  privity  of  estate  between  the  contmcting 
parties,  its  covenant  in  that  regard  could 
not,  therefore,  run  with  the  land.  Thi« 
much  is  very  clear.  The  agreement  or  the 
covenant  on  the  part  of  the  university,  if 
it  may  be  so  styled,  had  no  relation  to  any 
interest  in  land  created  or  conveyed,  and 
there  was  no  privity  of  estate  between  the 
parties.  It  is  not  sufficient,  as  we  have 
seen,  that  it  be  concerning  land ;  and  that  «is 
all  it  is, — ^a  mere  undertaking,  we  may  say, 
executory  in  character,  to  dedicate  an  ease- 
ment through  land  that  the  university  did 
not  at  the  time  own.  The  contract  is  there- 
fore devoid  of  that  absolutely  essential  re- 
quisite to  endow  it  with  that  peculiar  charao- 
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teristic  of  a  covenant  running  with  the  land. 
Upon  the  other  hand,  the  university  was 
clearly  not  in  a  position  to  burden  the  land 
with  an  easement,  having  no  estate  therein 
to  grant.  Not  being  the  owner,  it  could  not 
create  any  servitude  upon  it,  hence  its  agree- 
ment to  open  out  a  highway  through  it  could 
not  affect  the  land  itself,  or  qualify  the  es- 
tate therein.  There  was  no  attempt  to  des- 
ignate or  describe  the  dominant  tenement, 
but,  if  it  could  be  otherwise  shown  that  the 
land  then  ovmed  by  the  first  parties  was  in- 
tended as  such,  it  could  not  aid  the  plain- 
tiffs, as  the  university  could  not  then  annex 
the  easement  contended  for.  Carrying  the 
logic  of  the  authorities  still  further,  the  uni- 
versity did  not,  by  the  agreement,  even  so 
much  as  create  an  easement  in  gross.  Not 
having  an  estate  in  the  land  at  the  time,  it 
was  an  executory  undertaking,  wholly  col- 
lateral to  the  land,  and  entirely  personal  in 
its  portent  and  bearing.  As  is  indicated  by 
the  cases,  a  person  may  subject  his  lands  to 
any  servitude,  and  transmit  them  to  others 
charged  with  the  same,  but  he  cannot  sub- 
ject those  belonging  to  others  to  any  servi- 
tude whatever,  and  if  he  covenants  respect- 
ing them  it  is  an  altogether  personal  under- 
taking, which  does  nof  in  any  manner  affect 
the  lands  themselves.  So,  if  a  person  be  the 
owner  when  he  covenants  to  burden  lands 
with  an  easement  or  a  servitude,  equity,  re- 
garding that  as  done  which  ought  to  be  done, 
will  impress  the  burden  upon  the  property 
coming  into  other  hands  with  knowledge  of 
the  covenant.  It  does  this  because  the  cov- 
enant has  been  so  impressed  in  the  fifst  in- 
stonce,  but  it  may  be  questioned  whether 
equity  will  so  treat  a  covenant  that  is  made 
concerning  land  only,  and  does  not  at  the 
same  time  create  an  interest  or  estate  in 
the  land,  either  legally  or  equitably,  because 
of  the  want  of  ownership  therein  at  the 
time.  Whatever  way  we  may  turn  the  prop- 
osition, however,  the  agreement  or  cov- 
enant with  reference  to  the  establishment  of 
the  60-foot  highvv-ay  to  Spaulding  street  was 


a  luere  personal  covenant,  wholly  collateral 
to  the  land,  and  not  assignable.  But,  if  it 
be  conceded  that  plaintiffs  have  a  standing 
to  enforce  the  agreement  by  reason  of  yet 
having  an  undivided  one-half  interest  in  the 
title  to  lets  16  to  20,  inclusive,  they  cannot 
enforce,  it  as  against  Zahm,  the  successor  to 
the  university,  as  it  is  not  shown  that  he 
took  with  notice  or  knowledge  thereof,  and 
the  covenant  of  the  university  is  therefore 
not  binding  upon  him  in  any  sense.  As  the 
agreement  affects  the  tract  upon  which  the 
university  was  given  an  option  to  purchase, 
it  was  such,  perhaps,  as  would  have  bound 
the  university  in  equity  to  grant  the  ease- 
ment. The  first  parties  thereby,  in  effect, 
reserved  the  right  to  have  that  part  of  Bal- 
lantyne  street  from  the  angle  east  changed 
or  relocated;  and,  if  the  deed  had  been  made 
in  accordance  therewith,  it  would  have 
amounted  to  a  reservation  in  the  grant,  or, 
as  is  sometimes  construed,  a  grant  by  the 
university,  and  that  would  have  been  the 
end  of  the  matter  so  far  as  that  particular 
tract  is  concerned,  and  the  easement  would 
have  been  impressed  upon  the  estate.  But 
the  deed  was  to  the  whole  tract,  with  a  col- 
lateral undertaking  on  the  part  of  the  uni- 
versity, if  the  memorandum  of  its  secretary 
may  be  so  construed  as  continuing  the 
original  agreement  still  to  relocate  the  street 
as  stipulated.  This  undertaking,  however, 
so  far  as  the  record  discloses,  was  wholly 
unknown  to  Zahm,  and  he  could  not  be 
bound  by  it.  Nor  did  the  recording  of  the 
original  agreement  serve  to  notify  him  con- 
structively, as  at  the  time  he  purchased  tho 
title  to  the  latter  tract  had  apparently  been 
conveyed  by  the  first  parties  to  the  universi- 
ty without  reference  to  the  agreement,  so 
that  he  may  well  have  supposed  that  it  had 
been  abandoned,  and  that  his  title  was  good. 
It  follows  from  these  considerations  that 
the  decree  of  the  trial  court  must  he  re- 
versed,  and  the  complaint  dismissed,  and  it 
is  so  ordered. 


TEXAS  SUPREME  COURT. 


WESTERN    UNION    TELEGRAPH    COM- 
PANY, Plff.  in  Err,, 
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( Tex ) 

1.    A  feleffraph  company    doe*    not,    by 

Note. — Liability    of    telegraph    company    for 
trantmUsion  or  delivery  of  forged  mesaage. 

I.  Liability  of  company  toTien  its  agent  is  de- 
ceived. 

a.  Liabiity  to  addressee,  806. 

b.  Liability  to  stranger,  806. 
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dellTerinv  a  telegram,  voncb  for  ita 
anthenticitT,  and  Is  not  bound  to  make 
good  absolutely  the  truth  of  the  represen- 
tation, or  to  compensate  for  loss  occasioned 
by  Its  falsity. 
2.  In  tbe  absence  of  nearliarence  on  ita 
part,  a  telearrapb  company  is  not 
liable,  by  the  mere  fact  of  delWering  a 
fraudulent  telegram  sent  by  one  who  tapped 

II.  Liability   of  company  when  ita  agent  per- 
petrates the  fraud,  807. 

This  note  includes  cases  where  the  message 
sent  was  Intentionally  false  or  fraudulent,  but 
excludes  those  In  which  the  falsity  was  due  to 
Inadvertence  or  mistake. 
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the  company's  wires,  to  make  good  the  loss 
resulting  from  the  sendee's  reliance  upon 
the  faith  of  Us  authenticity. 

3.  A  telearrapb  company  ^vrlklcli  deliv- 
er* a  fraadulent  mevvagre  tranvmlt- 
ted  by  a  atranirer  tapplnar  itm  ^rlrea 
does  not  exculpate  itself  from  the  charge  of 
negligence  by  showing  merely  that  the  mes- 
sage was  put  upon  the  wire  by  the  stranger, 
and  deceived  Its  agents;  but  It  must  further 
show  that  this  was  accomplished  despite  the 
exercise  of  the  care  Incumbent  on  It  under 
the  circumstances. 

4.  A  telCHrraph  companr  "vrlilch  deliver* 
a  fraudulent  nieaaaerc  put  upon  Its 
wires,  by  one  who  tapped  them  for  that 
purpose,  to  one  who  suffers  loss  by  act- 
ing upon  Its  apparent  authenticity,  may  be 
found  negligent  in  failing  to  take  any  pre- 
<caution8  to  guard  against  such  frauds. 

(December  21,  1903.) 

ERROR  to  the  Court  of  Civil  Appeals  for 
the  Fourth  Supreme  Judicial  District  to 
review  a  judgment  afldrming  a  judgment  of 
the  District  Court  for  Uvalde  County  in 
plaintiff's  favor,  in  an  action  brought  to  re- 
cover damages  for  the  negligent  delivery  of 
a  telegram.    Affirmed, 

The  facts  sufficiently  appear  in  the 
opinion. 

Messrs.  Norman  G.  Kittrell  and  Webb 
Sc  Flnley,  for  plaintiff  in  error: 

The  un9ontradict4?d  evidence  introduced  by 
the  plaintiff  failed  to  show  that  the  defend- 
ant was  guilty  of  any  negligence  in  the 
transmission  and  delivery  of  any  or  either 

I.  Liability  of  company  when  its  agent  is  de- 
ceived. 

a.  Liability   to   addressee. 

A  telegraph  company  which  negligently  trans- 
mits or  delivers  a  forged  message  is  liable  to 
the  addressee  for  the  damage  sustained. 

Thus,  In  Strause  v.  Western  U.  Teleg.  Co. 
8  BIsB.  104,  Fed.  Cas.  No.  13.531,  a  telegraph 
company  was  held  liable  to  the  addressee  for  the 
loss  suffered,  where  the  messenger  of  the  com- 
pany, instead  of  delivering  the  genuine  de- 
spatch received,  carelessly  permitted  a  false 
and  forged  message  to  be  substituted  therefor 
and  delivered,  in  reliance  on  which  the  ad- 
dressee paid  out  a  large  sum  of  money. 

A  telegraph  operator  who  sends  a  message 
purporting  to  be  signed  by  the  cashier  of  a 
bank  and  addressed  to  another  bank,  whereby 
the  sender  is  held  out  as  entitled  to  credit  for  a 
large -amount,  is  guilty  of  such  gross  negligence, 
in  the  direct  course  of  his  employment,  as  will 
render  the  telegraph  company  liable  for  loss 
thereby  sustained  by  the  addressee,  where  the 
sender  is  known  to  the  operator  not  to  be  the 
person  whose  name  is  signed  to  the  despatch, 
and  he  produces  no  evidence  of  his  authority 
to  use  the  name  of  the  cashier.  The  court 
said :  "The  agent  was  placed  in  the  office,  and 
in.  the  control  of  the  instruments,  to  use  them 
In  transmitting  messages  for  a  compensation. 
or>  L.  R.  A. 


of  the  telegrams  about  which  the  plaintiff 
complains  in  its  petition. 

Elwood  V.  Western  U,  Teleg.  Co.  45  N.  Y. 
549,  6  Am.  Rep.  140;  Lovcery  ▼.  Western  U. 
Teleg.  Co.  60  N.  Y.  198,  19  Am.  Rep.  164; 
First  Nat.  Bank  v.  Western  U.  Teleg.  Co. 
30  Ohio  St.  655,  27  Am.  Rep.  490;  Joyce. 
Electric  Law,  99  16,  17,  775;  Western  U. 
Teleg.  Co.  v.  NeUl,  67  Tex.  288,  44  Am.  Rep. 
589;  Thompson,  Law  of  Electricity,  99  137- 
139;  Shearm.  A  Redf.  Neg.  5th  ed.  9  537; 
Western  U.  Teleg.  Co.  v.  Bosenstreter,  80 
Tex.  416,  16  S.  W.  26. 

When  the  plaintiff's  testimony  shows  be- 
yond controversy  that  it  sustained  loss 
through  its  own  fault  or  contributory  negli- 
gence*, it  becomes  the  duty  of  the  court  to 
instruct  a  verdict  in  favor  of  the  defendant. 

Pacific  Exp.  Co.  v.  Hertzherg,  17  Tex. 
Civ.  App.  100,  42  S.  W.  795;  United  States 
V.  National  Exch.  Bank,  45  Fed.  163; 
People's  Bank  v.  Franklin  Bank,  88  Tenn. 
299,  6  L.  R.  A.  724,  17  Am.  St.  Rep.  884, 

12  S.  W.  716;  Deposit  Ba/nk  v.  Fayette  Nat. 
Bank,  7  L.  R.  A.  849,  and  note,  90  Ky.  10, 

13  S.  W.  339;  Land  Title  d  T.  Co.  v.  North- 
icestem  Nat.  Bank,  50  L.  R.  A.  75,  and 
note,  198  Pa.  230,  79  Am.  St.  Rep.  717,  46 
Atl.  420;  Emporia  Nat.  Bank  v.  ShotvoelU 
35  Kan.  300,  67  Am.  Rep.  171,  11  Pac  141 : 
Robertson  ▼.  Coleman,  141  Mass.  231,  55 
Am.  Rep.  471,  4  N.  E.  619;  Joyce,  Electric 
Law,  99  773,  774,  and  notes;  Baltimore  d 
P.  R.  Co.  V.  Jones,  95  U.  S.  441,  24  L.  ed. 

'507. 

If  the  agent  performed  that  duty  in  a  negligent 
manner,  whereby  the  plaintiff  was  injured,  the 
principal  Is  clearly  liable.  Transactions  of  the 
most  Important  character  are  dally  carried  on 
by  means  of  telegraphic  communication,  and 
the  confidence  which  the  public  is  invited  to. 
and  does,  repose  In  the  care  with  which  the 
proprietors  of  these  lines  conduct  the  business, 
is  a  source  of  large  remuneration  to  such  pro- 
prietors. They  incur  a  corresponding  degree  of 
responsibility,  and  must  be  held  to  the  exercise 
of  such  care  and  caution  as  it  is  In  their 
power  to  employ,  in  order  to  avoid  being  made 
the  instruments  of  deception  and  fraud.**  El- 
wood  V.  Western  U.  Teleg.  Co.  45  N.  Y.  649. 
6  Am.  Ren.  140. 

But  a  telegraph  company  which  transmitted 
a  message  for  pecuniary  relief,  from  a  stranger 
representing  himself  to  be  unfortunate,  to  a 
person  supposed  to  be  his  uncle.  Is  not  liable 
to  the  latter,  who  sent  the  sum  requested  by 
telegraph,  where  the  person  receiving  It  proved 
to  be  an  impostor,  when  there  was  nothing  In 
the  circumstances  to  create  suspicion  In  the 
minds  of  the  company's  agents.  Western  r. 
Teleg.  Co.  v.  Meyer,  61  Ala.  158,  32  Am. 
Rep.  1. 

b.  Liability  to  stranger, 

A  telegraph  company  which  transmits  a 
fraudulent  despatch,  stating  that  a  spedlled 
banic  will  honor  the  draft  of  a  certain  person 
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The  telegraph  company,  not  being  a  com- 
mon carrier,  has  the  legal  right  to  establish 
rules  and  regulations  limiting  its  liability; 
and  the  printed  stipulations  on  the  back  of 
the  telegrams  constitute  a  part  of  the  con- 
tract. 

Western  U.  Teleg.  Co.  ▼.  RoaenstreteTf  80 
Tex.  416,  16  S.  W.  25;  Western  U,  Teleg. 
Co.  V.  Edsall,  63  Tex.  674 ;  First  Nat.  Bank 
V.  Western  U.  Teleg.  Co.  30  Ohio  St.  655, 
27  Am.  Rep.  485;  Joyce,  Electric  Law, 
§  708;  Shearm.  &  Redf.  Neg.  §§  537,  539; 
Thompson,  Law  of  Electricity,  §  207. 

If  defendant's  agent  and  operator  at 
Uvalde  station  exercised  ordinary  care  in  re- 
ceiving the  message  from  San  Antonio,  pur- 
porting to  have  been  sent  by  John  Woods  k 
Sons,  saying  that  they  would  cash  Fisher's 
draft;  and,  after  so  using  ordinary  care,  he 
believed  in  good  faith  that  the  message  was 
genuine,  and,  so  believing,  received  and 
transmitted  it  to  the  office  of  the  UvaJde 
Telegraph  Company  of  Uvalde,  defendant 
was  not  liable. 

Smithwick  v.  Andrews,  24  Tex.  488; 
Western  U.  Teleg.  Co.  v.  Andrews,  78  Tex. 
305,  14  S.  W.  641;  McGoum  v.  International 
^  Cr.  N.  R.  Co.  85  Tex.  289,  20  S.  W.  80; 
Leach  v.  Wilson  County,  68  Tex.  353,  4  S. 
W.  613. 

Mr.  "Mi,  S.  Haltom  also  for  plaintiff  in 
error. 

Messrs.  EUls,  Gamer,  Sc  IdOTe  and  B. 
X.  Ball,  for  defendant  in  error: 

That  defendant  was  negligent  is  shown  by 

for  a  designated  sum.  Is  not  chargeable  with 
notice  that  some  one  other  than  the  addressee 
intends  to  act  upon  the  Information  contained 
In  the  message,  so  as  to  render  It  liable  to  a 
stranger  to  whom  the  telegram  Is  exhibited, 
and  who,  relying  upon  It,  acts  to  bis  injury. 
Western  V.  Teleg.  Co.  v.  Schrlver,  120  Fed. 
344. 

II.  Liability  of  company  trhen  Us  agent  per- 
petrates the  fraud. 

If  the  agent  of  a  telegraph  company  know- 
ingly transmits  a  forged  despatch,  he  renders 
the  company  liable  for  the  damage  thereby  oc- 
casioned. The  company  is  liable  because  it 
has  failed  in  the  performance  of  Its  duty 
through  the  neglect  or  fraud  of  Its  agent  whom 
it  has  delegated  to  perform  It.  It  Is  also  lia- 
ble on  the  principle  that,  If  one  of  two  inno- 
cent persons  must  suflTer  loss  by  the  act  of  a 
third,  he  who  put  It  In  the  third  person's  power 
to  do  the  act  should  sustain  the  loss  occasioned 
by  its  commission. 

Hence,  a  telegraph  company  is  liable  for  the 
fraud  and  misfeasance  of  its  local  agent,  who 
was  also  the  agent  of  an  express  company  at 
the  same  place,  and  who  sent  a  forged  despatch 
to  a  merchant  lu  a  neighboring  city,  requesting 
him  to  forward  money  to  his  correspondent  at 
the  former  place,  to  use  In  buying  grain,  where 
the  same  was  duly  received  and  the  money 
in  good  faith  forwarded  by  express  in  response 
to  the  telegram,  but  was  intercepted  and  con- 
<55  L.  R.  A. 


the  fact  that  its  wires  were  tapped.  Infor- 
mation was  furnished  to  Fisher's  confeder- 
ate, which  at  least  rendered  the  work  of 
these  impostors  more  easily  done,  and  less 
liable  of  detection.  These  impostors  and 
robbers  were  actually  seen  performing  their 
nefarious  work,  by  one  of  defendant's  agents 
and  employees. 

There  is  not  a  particle  of  evidence  tend- 
ing to  show  that  defendant  has  ever  adopted 
any  rules,  devices  of  any  kind,  or  any  pre- 
cautions of  any  nature  whatever,  to  prevent 
the  interference  with  its  wires.* 

Defendant's  agent  at  Uvalde  station  could, 
and  should,  have  known  that  the  message 
sent  by  the  president  of  plaintiff  bank  did 
not  reach  its  destination. 

Gray,  Communication  by  Telegraph,  p. 
130;  Thompson,  Law  of  Electricity,  p.  169; 
Strause  v.  Western  U.  Teleg.  Co.  8  Bisa.  104, 
Fed.  Cas.  No.  13,531;  Western  U.  Teleg.  Co. 
V.  Dubois,  128  111.  248,  15  Am.  St.  Rep. 
109,  21  N.  E.  4;  Western  U.  Teleg.  Co.  v. 
Yopst,  118  Ind.  248,  3  L.  R.  A,  224,  20  N. 
E.  222;  Elwood  v.  Western  U.  Teleg.  Co. 
45  N.  Y.  549,  6  Am.  Rep.  140;  Pacific  Postal 
Teleg.  Cable  Co.  v.  Bank  of  Palo  Alto,  64 
L.  R.  A.  711,  48  C.  C.  A.  413,  109  Fed. 
369 ;  Bank  of  California  v.  Western  U.  Teleg. 
Co.  52  Cal.  280. 

A  telegraph  company  which  has  been 
granted  valuable  franchises  and  privileges 
by  the  public,  and  which  holds  itself  out  to 
the  public  as  a  transmitter  of  messages,  for 
which  service  it  receives  a  valuable  and  ade- 


verted  to  his  own  use  by  the  agent.  McCord 
V.  Western  U.  Teleg.  Co.  39  Minn.  181,  1  L. 
R.  A.  143,  12  Am.  St.  Rep.  636,  39  N.  W. 
316. 

A  banlc  which,  on  the  strength  of  a  forged 
telegram,  purporting  to  be  from  the  cashier 
of  another  bank,  paid  out  money  to  one  em- 
ployed by  an  operator  to  transmit  messages 
for  him,  and  who  fraudulently  sent  the  message 
In  his  own  behalf,  may  recover  from  the  tele- 
graph company,  where  the  identity  of  the  payee 
was  vouched  for  by  a  reputable  person,  not  a 
party  to  the  fraud.  Bank  of  California  v. 
Western  U.  Teleg.  Co.  62  Cal.  280. 

Likewise,  a  telegraph  company  is  liable  for 
losses  caused  by  a  false  telegram  wilfully  trans- 
mitted by  an  operator  employed  in  its  office, 
directing  a  bank  to  pay  money  to  a  designated 
person  on  account  of  a  correspondent  bank. 
Pacific  Postal  Teleg.  Cable  Co.  v.  Bank  of 
Palo  Alto,  54  L.  B.  A.  711,  48  C.  C.  A.  413,  109 
Fed.   369. 

A  telegraph  company  is  liable  for  the  wrong- 
ful act  of  its  agent,  who  sent  a  forged  telegram, 
purporting  to  be  signed  by  an  unmarried  woman, 
addressed  to  an  unmarried  man,  with  whom 
she  had  only  a  casual  acquaintance,  requesting 
him  to  meet  her  at  a  certain  town,  where  the 
agent,  after  transmitting  the  despatch,  openly 
and  publicly  boasted  of  having  sent  it,  and 
paraded  its  contents  to  the  public.  Magonlrk 
V.  Western  U.  Teleg.  Co.  79  Miss.  632,  89  Am 
St.  Rep.  003,  31  So.  206.  A.  W.  R. 


808 


Texas  Supreme  Goubt. 


Dec. 


quate  consideration,  should  be  held,  on  the 
ground  that  public  policy  requires  it,  to  be 
an  insurer  of  the  identity  of  the  persons 
from  whom,  and  the  office  from  which,  all 
messages  involving  cash  transactions  pur- 
port t^  come. 

Joyce,  Electric  Law,  9§  18,  19;  Gray, 
Communication  by  Telegraph,  pp.  16,  130; 
Thompson,  Law  of  Electricity,  p.  169 ;  West- 
em  U,  Teleg,  Co,  v.  Dubois,  128  111.  248, 
16  Am.  St.  Rep.  109,  21  N.  E.  4;  Western 
U.  Teleg.  Co.  v.  Topsi,  118  Ind.  248,  3  L. 
R.  A.  224,'  20  N.  E.  222;  Pacific  Postal 
Teleg.  Cable  Co.  v.  Bank  of  Palo  Alto,  64 
L.  R.  A.  711,  48  C.  C.  A.  413,  109  Fed. 
369 ;  Bank  of  California  v.  Western  U.  Teleg. 
Co.  62  Cal.  280. 

Williams,  J.,  delivered  the  opinion  of  the 
court: 

The  judgment  brought  in  review  by  this 
writ  of  error  was  recovered  by  the  bank 
against  the  telegraph  company  upon  the 
facts  which  are  stated  in  detail  in  the  opin- 
ion of  the  court  of  civil  appeals.  In  sub- 
stance, they  are  that  two  impostors,  call- 
ing themselves  Fisher  and  Rief,  conspired 
together  to  obtain  money  from  the  bank  by 
means  of  forged  telegrams  sent  over  the  de- 
fendant's telegraph  lines.  Fisher  had  been 
around  Uvalde  for  some  days,  and  had  made 
the  acquaintance  of  some  of  the  employees 
of  the  bank,  and  claimed  to  have  been  buy- 
ing cattle  at  Cline.  On  August  16,  1900, 
Rief  tapped  the  wire  at  a  point  near  Uvalde 
station,  and  between  it  and  San  Antonio, 
and,  by  means  of  other  wires  connected  with 
it,  attached  an  instrument  in  such  way  as 
to  enable  him  to  send  messages  to  Uvalde, 
and  to  intercept  and  receive  messages  from 
that  place  intended  for  San  Antonio.  He 
then  sent  to  Fisher,  in  care  of  the  bank  at 
Uvalde,  this  message,  purporting  to  come 
from  San  Antonio,  dated  August  16th: 
"We  will  advance  forty-five  hundred  your 
wire  Cline.  [Signed]  Jno.  Wood's  Sons." 
The  firm  whose  name  appeared  signed  to 
the  message  were  bankers  in  San  Antonio. 
This  message  passed  over  defendant's  wire 
to  its  office  at  Uvalde  station,  was  received 
by  the  telegraph  operator,  and,  through  a 
private  telegraph  line  operating  between  the 
station  and  the  town  of  Uvalde,  was  trans- 
mitted to  and  delivered  to  the  president  of 
the  bank.  Within  a  few  minutes  after  its 
receipt  Fisher  inquired  of  the  president  for 
a  telegram  to  himself,  and,  upon  receiving 
this  one,  opened  and  showed  it  to  the  presi- 
dent and  proposed  to  draw  upon  John 
Wood's  Sons  for  $4,600.  This  the  president 
refused  to  permit  him  to  do  without  con- 
firmation of  the  message.  The  president 
then  wrote  out  and  delivered  to  the  owner 
of  the  private  telegraph  line  connecting  with 
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defendant's  office  at  the  station  this  mes> 
sage: 

Uvalde,  Texas,  Aug.  16,  1900. 
John  Wood's  Sons« 

San  Antonio,  Texas. 
Will  you  pay  draft  of  C.  W.  Fisher  $4,- 
600?     Answer  quick. 

Uvalde  National  Bank. 

This  was  transmitted  to  and  received  by 
defendant's  agent  at  the  station,  and  he 
undertook  to  send  it  on  to  San  Antonio,  but 
it  was  intercepted  by  Rief,  and  never 
reached  that  place.  Before  any  answer  to 
it  was  received,  Rief  sent  this  telegram: 

Kansas  City,  Mo.,  15th. 
To  Bank  of  Uvalde,  Texas, 

Uvalde,  Texas. 
If   our   representative   Mr.    Fisher    calls,, 
please  notify  go  ahead  and  contract  for  bal- 
ance  of  Moore   cattle. 

[Signed]  Scruggs  Hall  Ck>. 

— which  was  duly  received  by  the  bank.  Xi5i- 
ter,  Rief  also  sent  the  following  message  in 
answer  to  that  from  the  bank  to  John 
Wood's  Sons: 

San  Antonio,  Texas,  Aug.  16th. 
To  Uvalde  National  Bank, 

Uvalde,  Texas. 
Yes  we  will  honor  C.  W.  Fisher's  draft 
for  forty-five  hundred. 

[Signed]  John  Wood's  Sons. 

The  bank  thereupon  received  Fisher'a 
draft  on  the  San  Antonio  bankers  for  $4,500, 
paid  him  $1,200,  and  gave  him  a  letter  of 
credit  for  the  remainder.  All  of  the  mes- 
sages received  by  the  bank  were,  of  coarse^ 
forgeries,  and  on  the  next  day  the  fraud  wa» 
discovered. 

The  evidence  justified  the  conclusion  of 
the  court  of  civil  appeals  that  the  operation 
of  tapping  the  wire  commenced  as  early  m^ 
7:40  A.  M.  of  August  16th,  and  that  about 
four  hours  elapsed  between  that  time  and 
the  receipt  of  the  last  message.  It  also 
appears  that  each  of  the  offices  of  the  de- 
fendant is  designated  in  sending  telegrams 
by  what  is  termed  a  "call,"  consisting  of 
certain  letters,  and  each  of  its  operators 
has  a  private  signature  used  in  telegraph- 
ing, which  is  also  a  letter.  The  call  for  San 
Antonio  was  "S.  A."  and  that  for  Uvalde 
station  was  "D.  A."  In  sending  a  telegram 
from  the  former  to  the  latter  place,  the  send- 
ing operator  would  call,  "D.  A."  and  sign, 
"S.  A.,"  and  add  his  private  signature.  This 
custom  was  observed  by  Rief  in  sending  the 
messages  in  question,  the  call  and  signature 
being  correctly  given.     How  he  learned  the 
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private  signature  of  the  operator  at  San 
Antonio  is  unexplained,  but  the  evidence  in- 
dicates that  this  is  not  ordinarily  of  much 
'  importance,  as  operators  along  the  line  are 
not  acquainted  with  the  signatures  of  ail 
others,  and  pay  little  attention  to  them. 
It  does  sufficiently  appear,  however,  that 
knowledge  of  the  call  for  Uvalde  station 
was  essential  in  order  to  reach  it  by  wire, 
and  that  it  was  communicated  to  Rief  by 
defendant's  operator  at  a  neighboring  sta- 
tion a  few  days  before  the  fraud  was  per- 
petrated. Whether  these  signals  were  in 
use  as  a  precaution  against  impositions  such 
as  that  in  question,  or  were  merely  employed 
for  brevity  and  convenience  in  conducting 
the  business,  is  not  clearly  revealed  by  the 
evidence.  So  far  as  it  goes,  the  evidence 
rather  tends  to  raise  the  inference  that  they 
were  not  regarded  by  the  employees  as  a 
safeguard,  and  that  they  would  be  ineffectu- 
al, as  such,  to  prevent  such  frauds.  The  oper- 
ator who  disclosed  the  call  to  Rief  states 
that  there  was  nothing  unusual  in  giving 
such  information  to  a  casual  inquirer  pro- 
fessing, as  Rief  did,  to  be  an  operator;  and 
both  he  and  the  only  other  witness  who  tes- 
tified on  the  subject  state  that  anyone  ac- 
quainted with  telegraphy,  listening  about 
the  station,  could  learn  the  calls  from  the 
sound  of  the  instrument.  There  is  no  evi- 
dence that  employees  were  required  to  keep 
these  things  secret.  At  the  same  time  one 
of  them  states:  'Th&  system  we  used  was 
an  up-to-date  system.  As  far  as  I  can  say, 
I  think  the  methods  used  by  the  tel^raph 
company  since  I  have  been  an  operator  have 
proven  sufficient  for  all  practical  purposes 
to  transact  the  business  by  telegraph  for  the 
public."  Unless  the  usages  described  are 
such,  the  evidence  shows  that  no  precautions 
are  taken  by  the  company  by  which  the 
genuineness  of  messages  passing  over  its 
wires  may  be  tested  and  forgeries  detected, 
although  the  witnesses  say  that  it  is  with- 
in the  power  of  any  expert  operator  at  any 
time  to  tap  the  wires  and  send  and  control 
messages,  as  was  done  by  these  swindlers; 
and  that  no  operator  can  tell  where  a  mes- 
sage goes  or  whence  it  comes,  except  from 
what  they  are  told  by  those  controlling  the 
wire  and  manipulating  the  instrument.  The 
evidence  as  to  the  practicability  of  devising 
safeguards  against  such  abuses  of  the  tele- 
graph is  meager  and  unsatisfactory.  Both 
of  the  operators  say  they  know  of  no  meth- 
od in  use.  One  of  them  says:  "Nothing 
could  be  done  which  would  make  it  very 
difficult  for  parties  like  this  man  to  perpe- 
trate these  frauds,  because  that  man  was  in 
a  position  to  learn  all  such  signals.  I  do 
not  know  that  they  could  devise  means  as 
against  everyone  except  telegraph  operators 
by  which  it  would  be  almost  impossible  to 
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perpetrate  these  frauds.  I  suppose  they 
could."  The  other,  for  forty  years  an  oper- 
ator, says:  "I  think  there  could  be  a  code 
of  signals  adopted  by  which  messages  could 
be  identified  as  coming  from  the  station 
from  which  they  purport  to  come;  I  never 
thought  of  the  matter  before,  but  still  I 
think  there  could  be." 

This  cause  was  so  tried  in  the  district 
court  as  to  make  the  decision  here  depend 
upon  the  broad  question  whether  or  not 
there  is  in  the  facts  any  basis  for  the  judg- 
ment holding  the  telegraph  company  liable 
for  the  loss  of  the  $1,200  sustained  by  the 
bank.  Some  complaints  are  made  of  rulings 
of  the  trial  court  on  incidental  questions, 
but  we  find  nothing  in  them  requiring  any 
addition  to  what  the  court  of  civil  appeals 
has  said,  and  we  shall  confine  our  discussion 
to  the  fundamental  question  just  stated. 

The  charge  of  the  trial  judge  made  the 
right  of  plaintiff  to  recover  depend  upon  a 
finding  of  negligence  on  the  part  of  de- 
fendant; but  counsel  for  plaintiff  contend 
for  a  more  stringent  rule,  under  which  de- 
fendant would  be  treated  as  having  repre- 
sented to  plaintiff  the  authenticity  of  the 
message  that  caused  the  damage,  and  held 
bound  absolutely  to  make  good  the  truth 
of  such  representation,  or  to  compensate 
for  the  loss  occasioned  by  its  falsity.  We 
are  unable  to  sustain  this  view,  regarding 
it  as  not  only  unsupported  by  correct  au- 
thority, but  as  contrary  to  the  principles 
established  by  this  and  other  courts,  govern- 
ing the  responsibility  of  telegraph  compa- 
nies. The  English  courts  directly  and  dis- 
tinctly repudiate  the  idea  that  the  delivery 
of  a  message  by  a  telegraph  company  con- 
stitutes a  representation  to  the  person  to 
whom  it  is  delivered  of  authority  from  the 
person  whose  name  is  signed  to  it.  Playford 
V.  United  Kingdom  Eleotrio  Teleg.  Co.  L.  R. 
4  Q.  B.  706,  10  Best  &  S.  769,  38  L.  J. 
Q.  B.  N.  S.  249,  21  L.  T.  N.  S.  21,  17  Week. 
Rep.  968;  Dickson  v.  Renter's  Teleg,  Co, 
L.  R.  2  C.  P.  Div.  62,  same  case  on  appeal, 
L.  R.  3  C.  P.  Div.  1,  47  L.  J.  C.  P.  N.  S.  1, 
37  L.  T.  N.  S.  370,  26  Week.  Rep.  23.  Those 
cases  also  hold  that  the  addressee  of  a  mes- 
sage has  not,  merely  as  such,  any  cause  of 
action  against  the  telegraph  company  for 
negligence  in  its  transmission  and  delivery. 
This  is  based  upon  the  propositions  that 
the  contract  is  wholly  between  the  company 
and  the  sender  of  the  message,  where  ho  i» 
not  the  agent  of  the  addressee,  and  that 
there  is  no  privity  of  contract  between  the 
company  and  the  addressee;  that  the  duty 
of  the  company  is  wholly  contractual,  and 
not  imposed  by  law;  and  that,  as  breach  of 
a  duty  is  essential  to  actionable  negligenco. 
the  addressee  cannot  hold  the  company  lia- 
ble on  the  ground  of  negligence.     This   is 
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not  the  law  as  established  in  the  United 
States  generally  and  in  this  state.  Tele- 
^aph  companies,  as  they  exist  here,  are 
■charged  by  law  with  the  performance  of  du- 
ties to  those  who  employ  and  rely  on  them, 
■and  are  alike  responsible  to  the  senders  and 
addressees  of  messages  for  losses  resulting 
from  their  failure  to  properly  discharge  that 
<luty.  With  this  duty  in  mind,  we  do  not 
see  how  it  can  be  truly  said  that  there  is 
no  representation  at  all  in  the  delivery  by 
such  a  company  to  one  person  of  that  which 
purports  to  be  a  telegraphic  message  from 
another.  The  act  of  delivery  does  contain 
an  assertion  that  the  message  was  received 
by  the  company,  at  the  point  from  which  it 
purports  to  come,  from  him  who  appears  to 
be  the  sender,  and  that  it  was  transmitted 
by  the  company  over  its  wire  to  the  place 
of  delivery.  This  much  is,  it  seems  to  us, 
necessarily  true,  because  the  receipt,  trans- 
mission, and  delivery  of  messages  are  pre- 
cisely the  service  which  the  company  holds 
itself  out  as  performing,  and  this  is  what 
the  delivery  imports  to  those  accustomed  to 
rely  upon  such  means  of  communication. 
But  is  the  representation  absolute  and  un- 
•qualified  ? 

In  May  v.  Western  TJ,  Teleg.  Co,  112  Mass. 
^0,  a  declaration,  considered  on  demurrer, 
in  one  count  alleged,  in  substance,  that  the 
-defendant  negligently  delivered  to  plaintiff 
a  telegram  purporting  to  have  been  sent  by 
certain  persons,  which  had  not  in  fact  been 
so  sent,  by  reliance  and  action  on  which 
plaintiffs  sustained  loss;  and  in  another 
count  alleged  that  defendant  falsely  rep- 
resented to  the  plaintiffs  that  it  was  au- 
thorized to  send  the  message,  whereas  it 
was  not  authorized.  Both  counts  were 
held  good.  Little  is  said  in  the  opinion 
about  the  first  count.  As  will  be  observed, 
it  charged  negligence  on  the  part  of  the 
company  in  the  delivery  of  a  message  never 
aeut,  and  was  held  good  for  that  reason ;  and 
the  ruling  upon  it  is  not  authority  for  the 
proposition  that  a  delivery  of  a  message, 
never  sent  by  him  whose  name  is  signed  to 
it,  without  negligence  on  the  part  of  the 
company,  would  render  it  liable.  Of  the 
other  count  the  court  said:  "In  an  action 
against  a  telegraph  company  for  delivering 
a  message  never  sent,  and  alleging  that  the 
-defendant  falsely  represented  that  it  was 
authorizod  to  deliver  such  a  message,  and 
thereby  caused  the  plaintiff  to  send  goods 
and  suffer  damages,  it  is  not  necessary  to 
allege  that  it  was  done  with  intent  to  de- 
ceive, or  that  it  was  false  within  the  knowl- 
•edge  of  the  defendant.  It  is  not  an  action 
for  deceit.  It  is  an  action  in  the  nature 
of  »a  false  warranty  against  one  acting  as 
agent,  who  represents  that  he  has  authority 
virhen  he  has  not.  Whether  such  represen- 
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tation  is  made  in  terms,  or  tacitly  and  im- 
pliedly, he  supposing,  but  not  knowing,  the 
fact  to  be  true,  he  is  Uable  to  the  person 
misled.  Jefts  v.  York,  10  Gush.  392;  Bart- 
lett  V.  Tucker,  104  Mass.  336,  6  Am.  Bep. 
240;  and  cases  cited.  Nor  in  such  an  ac- 
tion for  false  representations  is  it  neces- 
sary for  the  plaintiffs  to  allege  that  they 
used  due  care  and  diligence  to  ascertain  if 
the  representations  were  true.  Nor  do  any 
presumptions  arise  in  this  case,  from  the 
subject-matter  of  the  alleged  false  repre- 
sentations, that  make  such  an  allegation 
necessary."  This  is  not  a  holding  that  the 
mere  delivery  of  a  false  message  consti- 
tutes an  absolute  representation  or  war- 
ranty that  it  is  true,  or  is  what  it  purports 
to  be.  The  allegation  was  that  the  company 
represented  that  it  was  authorized,  etc. 
This  could  have  been  sustained  by  proof  of 
an  actual  representation  of  authority,  in 
addition  to  the  mere  delivery  of  the  message. 
The  decision,  therefore,  rests  upon  the  prin- 
ciples of  law  concerning  liability  for  false 
representations  of  agency,  or  of  other  facts, 
which  need  not  be  discussed  at  length.  They 
are  stated  in  many  authorities,  of  which  the 
following  give  condensed  and  accurate  sum- 
maries: Bishop,  Noncontract  Law,  99  330, 
1211,  1212;  Bmout  v.  Ilhery,  10  Mees.  &  W, 
1,  12  L.  J.  Exch.  N.  S.  357. 

Many  cases  have  occurred  in  which  tele- 
graph companies  have  been  required  to  com- 
pensate persons  damaged  by  reliance  on  false 
and  fraudulent  telegrams,  all  of  them  based 
upon  an  express  finding  of  negligence,  which 
would  have  been  superfluous  had  there  exist- 
ed so  stringent  a  rule  as  that  contended  for  by 
the  plaintiff  in  this  case.  Ehcood  v.  Western 
U.  Teleg.  Co,  46  N.  Y.  549,  6  Am.  Rep.  140; 
Bank  of  California  v.  Western  U,  Teleg,  Co. 
52  Cal.  280;  Pacifio  Postal  Teleg,  Cable  Co, 
V.  Bank  of  Palo  Alio,  64  L.  R.  A.  713,  48 
C.  C.  A.  413,  109  Fed.  369;  McCord  v.  West- 
ern U.  Teleg.  Co,  39  Minn.  181,  1  L.  R.  A. 
143,  12  Am.  St.  Rep.  636,  39  N.  W.  315; 
Strause  v.  Western  U,  Teleg,  Co,  8  Bias.  104, 
Fed.  Gas.  No.  13,631.  In  none  of  these  cases 
was  it  asserted  that  the  telegraph  company, 
by  delivering  a  message,  warranted  its  in- 
tegrity, or  represented,  absolutely  and  un- 
conditicmally,  that  it  was  sent  by  the  person 
w^ho  appeared  to  be  its  sender;  but  in  all  of 
them  negligence  was  assumed,  and  in  some 
of  them  declared,  to  be  an  essential  element. 
That  such  companies  are  not  insurers  of  the 
accuracy  of  messages  delivered  by  them  has 
passed  into  a  truism.  It  has  generally  been 
affirmed  as  applicable  to  mistakes  and  alter- 
ations occurring  in  transmission;  but  we 
cannot  see  why  it  is  not  equally  applicable 
here.  A  message  delivered  by  a  telegraph 
company,  which,  through  error  in  transmis- 
sion, differs  materially  from  one  actually 
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-delivered  to  the  compcmy  to  be  sent,  is,  in 
law,  as  tru]y  a  message  never  sent  by  the 
person  purporting  to  be  its  sender  as  that 
here  in  question.  If  it  be  found  that  there 
vas  no  fraud  or  negligence  in  either  case, 
why  should  a  guaranty  of  accuracy  or  au- 
thenticity be  implied  in  one  case  more  than 
the  other?  The  reason  given  why  mistakes 
in  transmission,  without  negligence,  do  not 
give  rise  to  liability,  is  that  the  media 
through  which  telegraph  companies  must 
perform  their  duty  are  uncertain  and  some- 
times uncontrollable  in  their  action,  and 
the  process  of  telegraphing  is  such  that  ex- 
cusable mistakes  on  the  part  of  the  agents 
transmittiijg  and  receiving  easily  occur; 
which  considerations  have  been  thought  to 
make  it  unjust  to  require  more  of  such 
companies  than  that  they  avoid  miscarriages 
and  mistakes  so  far  as,  with  proper  care  and 
•circumspection,  it  is  practicable  to  do  so. 
The  subject  of  interferences  with  their  ap- 
paratus by  strangers  does  not  appear  to  have 
received  much  discussion,  probably  for 
want  of  occasion.  In  stating  the  reasons 
why  the  responsibility  of  insurers  is  not 
imposed,  the  court  of  appeals  of  Kentucky, 
in  Smith  v.  Western  U.  Teleg.  Co.  83  Ky. 
104,  4  Am.  St.  Rep.  126,  uses  this  lan- 
.guage:  "The  wire  is  exposed  to  the  inter- 
ference of  strangers;  a  surcharge  of  elec- 
tricity in  the  atmosphere,  or  a  failure  of  or 
irregularity  in  the  electrical  current,  may 
-stop  communication;  and  it  is  continually 
«ubject  to  danger  from  accident,  malice,  and 
climatic  influence  when  the  company  has 
not  the  actual,  immediate  custody  of  the 
message,  as  the  common  carrier  has  of  the 
merchandise  it  carries;  and  it  should  not, 
therefore,  like  a  common  carrier,  be  treated, 
3iot  only  as  a  bailee,  but  as  an  insurer. 
Western  U.  Teleg.  Co.  v.  Blanchard,  68  Ga. 
:299,  45  Am.  Rep.  480,  and  cases  there  cited." 
It  is  doubtless  true  that,  although  it  is  some- 
times impossible,  with  all  the  care  that  can 
l>e  applied,  to  foresee  and  avoid  errors  in 
transmission,  it  is  usually  within  the  power 
-of  the  agents  of  the  telegraph  companies  to 
.ascertain  the  identity  of  persons  delivering 
messages  for  transmission;  but  this  only 
makes  it  easier  to  impute  negligence  in  the 
latter  case  than  in  the  former,  and  consti- 
tutes no  reason  why  there  should  be  a  war- 
ranty in  one  case  and  not  in  the  other.  Neg- 
ligence and  fraud  aside,  there  is  no  better 
reason  for  a  liability  in  one  case  than  in  the 
•other;  for,  except  as  proper  care  may  guard 
against  them,  the  actions  of  strangers  to 
their  business  are  as  much  beyond  the  con- 
trol of  telegraph  companies  as  are  the  in- 
fluences which  cause  mistakes.  The  dangers 
to  be  apprehended  from  fraud  and  collusion 
•of  servants  also  exist  in  one  instance  as  well 
iis  in  the  other.  A  rule  which  would  re- 
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.quire  an  absolute  w^arranty  of  the  genuine- 
ness of  telegrams  w^ould  necessarily  make 
it  the  duty  of  telegraph  companies  to  ascer- 
tain the  identity  of  every  person  who  ten- 
ders a  message,  and  must,  in  justice,  au- 
thorize them  to  refuse  to  receive  a  message 
without  such  identification.  This  would 
hardly  be  consistent,  in  many  supposable 
cases,  with  the  duty  which  they  owe  to  the 
public  to  receive  and  promptly  send  tele- 
grams tendered  to  them.  They  are,  of  course, 
neither  bound  nor  authorized  to  send  forged 
telegrams,  but,  as  it  is  true  that  iu  some 
cases  they  cannot,  while  in  others  they  can, 
with  proper  care,  distinguish  the  genuine 
from  the  false,  the  true  ground  of  liability 
must  be  negligence.  Such  representation  as 
there  was  in  the  delivery  of  the  telegram  of 
plaintiff  was  therefore  not  broader  nor  more 
absolute  than  the  duty  which  rested  on  the 
defendant.  It  was  qualified  by  the  nature 
of  the  service  which  defendant  undertook  to 
perform,  and  meant  only  that,  so  far  as,  by 
the  exercise  of  proper  foresight  and  care,  de- 
fendant could  know,  the  message  came  from 
John  Wood's  Sons.  As  the  defendant  and 
its  servants  did  not  know  of  the  fraud,  the 
case  comes  down  to  the  question  whether 
or  not  they  were  guilty  of  negligence  in  al- 
lowing themselves  to  be  thus  deceived  by  the 
use  of  their  own  apparatus ;  in  other  words. 
Were  they  guilty  of  negligence?  Both  the 
district  court  and  the  court  of  civil  appeals 
so  held,  and  the  remaining  question  for  us 
to  consider  is  whether  or  not  there  is  evi- 
dence of  negligence  to  support  the  verdict 
of  the  jury. 

When  the  plaintifiT  proved  the  delivery  of 
the  message,  the  loss  resulting  from  reliance 
and  action  on  it,  without  negligence  on  its 
part,  and  that  no  such  message  had  ever  been 
sent  by  John  W^ood's  Sons,  it  made  out  a 
case  calling  for  the  production  of  evidence 
from  the  defendant  to  exculpate  itself.  El- 
wood  V.  Western  U.  Teleg.  Co.  45  N.  Y.  649, 
6  Am.  Rep.  140;  Turner  v.  Hawkey e  Teleg. 
Co.  41  Iowa,  461,  20  Am.  Rep.  605;  Ryan 
V.  Missouri,  K.  &  T.  R.  Co.  65  Tex.  13,  67 
Am.  Rep.  589.  The  defense  offered  is  that 
the  defendant  had  itself  been  imposed  upon 
and  made  the  innocent  medium  through 
which  a  false  representation  was  made  to 
plaintiff.  The  deception  was  practised  part- 
ly by  means  of  defendant's  own  wires,  in- 
struments, and  servants,  of  which  it  should 
have  had  exclusive  control.  Under  the  cir- 
cumstances, and  in  view  of  the  duty  of  de- 
fendant to  exercise,  in  the  organization  and 
conduct  of  its  business,  a  degree  of  fore- 
sight and  care  adequate  to  give  reasonable 
protection  to  the  immense  interests  daily 
dependent  on  the  reliability  of  the  intelli- 
gence it  carries,  we  are  of  the  opinion  that 
the  defense  was  not  complete  with  the  mere 
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showing  that  the  false  message  was  put  upon 
its  wires  by  strangers  and  deceived  its  serv- 
ants, and  that  it  was  incumbent  on  the  de- 
fendant to  make  it  appear  that  this  was  ac- 
complished despite  the  exercise  of  the  en  re 
incumbent  on  it.  Nor  is  this  met  by  proof 
that  the  agent  at  Uvalde  was  not  in  fault. 
Admitting  that  he  was  without  fault,  the 
question  still  remains,  Was  it  not  in  the 
power  of  the  defendant,  had  it  exercised 
reasonable  foresight,  to  have  prevented  the 
fraud  by  furnishing  him  and  its  other 
agents  with  means  of  detecting  it?  The  evi- 
dence shows  that  this  business  is  open  to 
the  perpetration  of  such  frauds  at  any  time 
by  a  device  so  well  known  that  one  of  tlic 
defendant's  operators  was  able  to  describe, 
without  having  seen,  the  method  by  which 
it  was  perpetrated.  If  this  is  true  to-day,  it 
has  been  true  for  all  the  time  telegraphs 
have  been  in  use.  The  evidence  suggests  that 
the  weakness  consists  in  the  absence  of  any 
means  by  which  one  operator  may  be  enabled 
to  determine  whether  a  message  comes  from 
another  office.  The  question  at  once  arises 
whether  or  not,  with  proper  foresight,  some 
regulation  might  not  have  been  devised  to 
remedy  this,  and  prevent,  or  render  more 
difficult,  the  accomplishment  of  the  designs 
of  swindlers.  So  far  as  the  evidence  goes, 
it  tends  to  answer  this  question  in  the  af- 
firmative. If  the  defendant  had  made  any 
regulation,  or  adopted  any  code  of  signals, 
or  made  any  provision  against  this  known 
danger,  the  evidence  fails  to  disclose  vhe 
fact,  unless  the  signals  stated  at  the  outset 
constituted  one.  If  these  were  designed  for 
this  purpose,  which  is  not  shown,  then  the 
servant  of  the  company  was  in  fault  in  de- 
feating that  purpose  by  disclosing  the  call 
for  Uvalde,  and  it  would  be  difficult  to  an- 
swer the  view  of  the  court  of  civil  appeals 
that  this  was,  of  itself,  sufficient  evidence 
of  negligence.  It  is  reasonably  apparent, 
however,  that  the  agents  did  not  treat  these 
matters  as  having  any  such  signification, 
and  we  are  inclined,  upon  the  whole  evi- 
dence, to  accept  their  view.  The  case  then 
stands  in  *this  attitude:  The  defendant  is 
engaged  in  the  business  of  conveying  from 
place  to  place  intelligence,  often  of  vast  im- 
portance in  business  and  other  affairs;  it 
invites  the  confidence  of  the  public  that  its 
service  is  as  reliable  as  the  exercise  of  care 
and  foresight,  commensurate  with  the  im- 
portance of  the  interests  involved,  can  make 
it ;  at  the  same  time  it  is,  to  its  knowledge, 
exposed  to  a  constant  danger  of  being  made, 
65  L.  R.  A. 


through  the  use  by  swindlers  of  its  own  ap- 
pliances and  servants,  the  instniment  of 
fraudulent  deceptions  upon  its  patrons ;  and 
when  such  a  deception  has  been  accomplished 
upon  one,  it  does  not  show  that  it  had  taken 
any  precaution  against  it,  or  that  none  was 
practicable.  We  are  unwilling  to  establish 
the  first  precedent  that  a  defense  going  no- 
further  than  this  is  sufficient,  and  to  hold 
that  the  jury  were  not  warranted  in  this- 
state  of  the  evidence  in  finding  that  defend- 
ant waS  guilty  of  negligence.  If  it  be 
urged  that  the  burden  was  on  plaintiff  tO' 
show  negligence,  the  answer  is  that  it  did 
show  that  the  company  was  apparently  in 
the  wrong  in  delivering  a  false  telegram. 
The  defendant,  charged  with  the  duty  which,, 
as  we  have  seen,  rested  upon  it,  should  have 
shown,  not  only  that  it  was  ignorant  of  the 
falsity  of  the  message,  but  that  it  was  jus- 
tifiably ignorant.  It  could  not  establish  this 
without  showing  that  the  imposition  upon  it 
occurred  notwithstanding  the  use  of  proper 
care  on  its  part.  The  character,  necessities, 
and  limitations  of  its  business  as  well  as  it» 
regulations  and  modes  of  conducting  it, 
were  best  known  to  it.  In  the  arrangement 
and  conduct  of  this  business  it  commands 
the  best  skill  that  can  be  had,  and  it  is  pe- 
culiarly in  its  power  to  develop  and  explain 
all  that  should  be  known  to  court  and  jury- 
in  the  determination  of  the  questions  like 
that  before  us.  Ryan  v.  Missouri,  K  d  T.  R^ 
Co.  65  Tex.  13,  57  Am.  Rep.  589. 

We  have  said  that  no  showing  was  made 
of  the  impracticability  of  making  provision 
against  such  frauds.  We  say  this  because 
the  employees  of  the  defendant  who  testi- 
fied seem  to  express  the  opinion  that  such 
provision  could  have  been  made,  and  sucb 
of  their  testimony  as  tends  the  other  way 
is  so  vague  and  unsatisfactoiy  that  the  jury 
were  not  bound  to  accept  it.  Whether  or 
not  swindlers  might  be  able  to  circumvent 
the  best  safeguards  that  could  be  erected,  is 
not  the  question.  The  better  the  safeguards^ 
the  more  improbable  that  such  frauds  would 
be  attempted,  or,  if  attempted,  would  suc- 
ceed. The  defendant  makes  good  its  defense 
when  it  shows  that  it  has  done  all  that  due 
care  and  foresight  would  suggest,  and,  if 
loss  occur  in  spite  of  this,  it  is  not  liable; 
but  without  such  showing,  it  does  not  ap- 
pear to  have  been  innocent  in  its  apparently 
wrongful  act  by  which  plaintiff  was  de- 
ceived. 

Affirmed, 
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V. 

Samuel  M.  STOLER,  Exr.,  etc.,  of  A.  B. 
Stoler,  Deceased,  Appt, 

(208  Pa.  610.) 

Parol  in^trnctlona  by  one  ^vrlio  l&a»  arlv- 
en  money  to  another  for  »afe  keep- 
ing, which  has  been  deposited  by  the  lat- 
ter's  husband  In  a  bank  upon  a  certificate 
taken  In  bis  own  name,  to  the  one  to  whom 
the  money  was  delivered,  as  to  the  persons 
to  whom  It  is  to  be  paid  after  the  death  of 
the  donor,  without  any  Instruction  in  writ- 
ing or  delivery  of  the  certificate  of  deposit, 
are  not  sufficient  to  effect  a  valid  gift  causa 
mortis, 

(April  11,  1904.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  reversing  a  judg- 
ment of  the  Court  of  Common  Pleas  for 
Franklin  County  in  defendant's  favor  in  an 
action  brought  to  recover  money  alleged  to 
belong  to  plaintiff  under  a  gift  oauaa  mortis. 
Reveraed. 

The  facts  are  stated  in  the  opinion. 

Mesftrs.  J.  S.  Omwake,  W.  U.  Brewer, 
and  J.  B.  Butl&ranif,  for  appellant: 

A  gift  is  more  than  a  purpose  to  give, 
however  clear  and  well  settled  the  purpose 
may  be.  It  is  a  purpose  executed.  It  may 
be  defined  as  the  voluntary  transfer  of  a 
chattel  completed  by  the  delivery  of  posses- 
sion. 

It  is  the  fact  of  delivery  that  converts 
the  unexecuted  and  revocable  purpose  into 
an  executed,  and  therefore  irrevocable,  con- 
tract. 

WaUWa  Appeal  122  Pa.  177,  1  L,  R.  A. 
636,  9  Am.  St.  Rep.  83,  16  Atl.  470. 

A  gift  is  a  contract  executed.  The  act  of 
ext-cutiou  is  the  delivery  of  possession. 

Scott  V.  Lauman,  104  Pa.  606;  Kulp  ▼. 
March,  181  Pa.  630,  69  Am.  St.  Rep.  687, 
37  Atl.  913. 

A  gift  cannot  be  made  by  words  in  futuro, 
or  by  words  in  prtesenti,  unaccompanied  by 
•delivery. 

Re  Campbell,  7  Pa.  100,  47  Am.  Dec.  603; 
Trough^a  Eaiate,  76  Pa.  115;  Kidder  v.  Kid- 
der, 33  Pa.  268 ;    Walah'a  Appeal,  122  Pa. 

NoTK. — As  to  sufficiency  of  constructive  de- 
llvery  to  sustain  gift  casua  mortis,  see,  in  this 
eeries,  note  to  Page  v.  Lewis,  18  L.  R.  A. 
170 :  also  the  later  cases  of  Keepers  v.  Fidelity 
Title  &  D.  Co.  23  L.  R.  A.  184;  Leyson  v. 
Davis,  31  L.  R.'  A.  429 ;  and  Royston  v.  Mc- 
Culley,  52  L.  R.  A.  899. 

As  to  Bufl^ciency  of  possession  of  donee  of 
chose  in  action,  see  First  Nat.   Bank  v.   Hol- 
land. 55  L.  R.  A.  165. 
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187,  1  L.  R.  A.  635,  9  Am.  St.  Rep.  83,  16 
Atl.  470;  Nicholaa  v.  Adams,  2  Whart.  17; 
Wells  V.  Tucker,  3  Binn.  366;  Fearing  v. 
Jones,  149  Mass.  12,  14  Am.  St.  Rep.  392,  20 
N.  E.  199. 

The  gift  of  a  check  delivered  to  the  donee, 
but  not  cashed  by  the  bank  in  the  lifetime 
of  the  donor,  does  not  pass  the  title  to  the 
money  represented  by  the  check  to  the  donee. 

Kern's  Estate,  171  Pa.  66,  33  Atl.  129; 
Taylor's  Estate,  164  Pa.  183,  18  L.  R.  A. 
866,  26  Atl.  1061;  Wayneshurg  College's 
Appeal,  111  Pa.  132,  56  Am.  Rep.  252,  3  Atl. 
19. 

The  money  remained  in  the  hands  of  the 
donor's  agent  and  within  the  control  and 
dominion  of  the  donor  until  her  death.  This 
is  fatal  to  plaintiff's  claim. 

Re  Campbell,  7  Pa.  100,  47  Am.  Dec.  603; 
Walsh's  Appeal,  122  Pa.  177,  1  L.  R.  A.  636, 
9  Am.  St.  Rep.  83,  16  Atl.  470;  3  Pom.  Eq. 
Jur.  §  1146;  Thornton,  Gifts  &  Advance- 
ments, p.  110. 

If,  in  point  of  fact,  the  relation  of  bailee 
to  the  donor  was  changed  to  that  of  trustee 
for  the  donee,  the  plaintiff  was  bound  to 
show  this  as  part  of  her  case. 

Oiler  V.  Bonebrake,  65  Pa.  344. 

If  the  question  as  to  whose  agent  Mrs. 
Slentz  was  i^  left  in  doubt,  the  doubt  must 
be  resolved  against  the  plaintiff. 

Thornton,  Gifts  &  Advancements,  S  216; 
Clapper  v.  Frederick,  199  Pa.  609,  49  Atl. 
218. 

In  all  gifts  causa  mortis  delivery  must  be 
made  for  the  express  purpose  of  consummat- 
ing the  gift;  and  a  previous  and  continuing 
possession  of  the  donee  is  not  sufficient. 

Drew  v.  Hagerty,  81  Me.  231,  3  L.  R.  A. 
230,  10  Am.  St.  Rep.  256,  17  Atl.  63;  Hatch 
V.  Atkinson,  66  Me.  326,  96  Am.  Dec  464; 
Lane  v.  Lane,  76  Me.  521 ;  Parcher  v.  8aoo 
d  B.  Sav.  Inst.  78  Me.  470,  7  Atl.  206;  Dun- 
bar V.  Dunbar,  80  Me.  162,  6  Am.  St.  Rep. 
106,  13  Atl.  678;  Miller  v.  Jeffress,  4  Gratt. 
472:  French  v.  Raymond,  39  Vt.  623;  Cut- 
ting V.  Oilman,  41  N.  H.  147;  Delmotte  v. 
Taylor,  1  Redf.  417;  Egerton  r.  Egerton,  17 
N.  J.  Eq.  419 ;  Kenney  v.  Public  Administra- 
tor, 2  Bradf.  319;  2  Kent,  Com.  10th  ed.  602, 
and  note;  Dickeschied  v.  Exchange  Bank, 
28  W.  Va.  340;  Walsh's  Appeal,  122  Pa.  177, 
1  L.  R.  A.  536,  9  Am.  St.  Rep.  83,  15  Atl, 
470;  MoCord  v.  McCord,  77  Mo.  166,  46  Am. 
Rep.  9 ;  Thornton,  Gifts  &  Advancements,  §§ 
132,  150,  161;  14  Am.  &  Eng.  Enc.  Law, 
2d  ed.  pp.  1057-1061;  3  Pom.  Eq.  Jur.  §§ 
1146-1149. 

This  gift  cannot  be  sustained  on  the 
ground  of  a  trust,  because  clearly  no  trust 
was  intended. 
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Smith's  Estate,  144  Pa.  434,  27  Am.  St. 
Rep.  641,  22  Atl.  916. 

Messrs.  Sharpe  Sc  Elder,  for  appellee: 

It  would  be  impossible  to  utter  more  di- 
rect and  positive  words  of  gift  than  those 
spoken  by  the  donor. 

Micheiier  v.  Dale,  23  Pa.  59;  Wagoner's 
Estate,  174  Pa.  658,  32  L.  R.  A.  766,  52  Am. 
St.  Rep.  828,  34  Atl.  114;  Taylor's  Estate, 
154  Pa.  183,  18  L.  R.  A.  855,  25  Atl.  1061. 

In  every  donatio  causa  mortis  there  is  an 
express  or  an  implied  condition  attached  to 
the  gift,  and  it  shall  take  effect  only  on  the 
donor's  death  by  the  existing  disorder.  Con- 
sequently, where  the  delivery  is  to  a  third 
person  for  the  donee,  there  is  a  condition 
attached  to  the  gift  and,  of  course,  to  the 
delivery  of  it  to  the  third  person,  that  the 
subject  of  the  gift  shall  be  returned  to  the 
donor  in  case  the  donor  recovers  from  his 
illness  before  a  delivery  to  the  donee. 

Rhodes  v.  Childs,  64  Pa.  18. 

The  delivery  need  not  be  contemporaneous 
with  the  words  of  gift.  The  delivery  by  the 
donor  to  the  donee,  or  to  a  third  person  for 
the  donee,  muy  be  either  prior  or  subsequent 
in  point  of  time  to  the  words  of  gift. 

Broion  v.  Nieihammer,  141  Pa.  114,  21 
Atl.  621 ;  Thornton,  Gifts  &  Advancements, 
§9  152,  168;  Devol  v.  Dye,  123  Ind.  321,  7 
L.  R.  A.  439,  24  N.  E.  246 ;  Shackleford  v. 
Brown,  89  Mo.  540,  1  S.  W.  390:  Michcner 
v.  Dale.  23  Pa.  59;  Sessions  v.  Moseley,  4 
Cush.  87;  2  Schouler,  Pers.  Prop.  3d  ed.  § 
180;  Southerland  v.  Southerland,  5  Bush, 
691 ;  Williams  v.  Fitch,  18  N.  Y-  546;  Craw- 
ford's Appeal,  61  Pa.  52,  100  Am.  Dec.  609; 
Carradine  v.  Carradinc,  58  Miss.  286,  38 
Am.  Rep.  324;  Champney  v.  Blanchard,  39 
N.  Y.  111. 

If  Mrs.  Little  intended  to  constitute  Mrs. 
Slentz  trustee  for  the  donees,  the  transac- 
tion would  have  no  semblance  of  a  testa- 
mentary disposition.  It  would  be  a  valid 
trust. 

Dougherty  v.  Shillingshurg,  176  Pa.  56, 
34  Atl.  349;  Malone*s  Estate,  13  Phila,  313; 
Oreen  v.  Tulane,  62  N.  J.  Eq.  169,  28  Atl. 
9;  Clough  v.  Clough,  117  Mass.  83;  Davis 
V.  Ney,  125  Mass.  590,  28  Am.  Rep.  272; 
Orymes  v.  Home,  49  N.  Y.  17,  10  Am.  Rep. 
313;  Wagoner^s  Estate,  174  Pa.  658,  32  L. 
R.  A.  766,  62  Am.  St,  Rep.  828,  34  Atl.  114; 
Taylor's  Estate,  154  Pa.   183,   18  L.  R.  A. 

865,  26  Atl.  1061. 

In  the  case  of  money  deposited  in  bank,  if 
a  check  is  drawn  for  the  whole  amount  of 
the  deposit,  and  the  drawer  intends,  by 
means  of  the  check,  to  make  a  gift  to  an- 
other of  the  whole  fund,  the  check  will  op- 
erate as  an  equitable  assignment  of  the  fund, 
and  will  be  good  as  a  gift. 

Taylw's  Estate,  154  Pa.  183,  18  L.  R.  A. 

866,  26  Atl.  1061. 
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Xo  particular  form  of  words  is  necessary 
to  give  effect  to  a  gift  causa  mortis;  and  all 
questions  relating  to  the  fact  of  delivery,  a» 
well  fts  of  the  capacity  in  which  the  person 
who  receives  the  thing  holds  it,  are  usually 
to  be  left  to  a  jury. 

2  Schouler,  Pers.  Prop.  3d  ed.  9  184; 
Jacques  v.  Fourthman,  137  Pa.  428,  20  Atl. 
802. 

Potter,  J.,  delivered  the  opinion  of  the- 
court: 

This  was  an  action  of  assumpsit  by  Mary 
Hawn  against  A.  B.  Stoler  to  recover  the- 
sum  of  $300  as  a  donatio  causa  mortis  al- 
leged to  have  been  made  to  plaintiff  by 
Catherine  J.  Little,  and  which  subsequently 
came  into  the  hands  of  defendant.  Upon 
the  trial  the  learned  judge  of  the  court  of 
common  pleas  directed  the  jury  to  find  a  ver- 
dict for  the  plaintiff,  subject  to  the  questioir 
of  law  reserved,  whether  there  was  any  evi- 
dence in  the  case  upon  which  the  plaintiff  is- 
entitled  to  recover.  Judgment  was  after- 
wards entered  for  the  defendant  rum  oh^ 
stante  veredicto.  Upon  appeal  to  the  supe- 
rior court,  this  judgment  was  reversed. 

The  material  facts  upon  which  the  contro- 
versy arose  are  not  in  dispute.  Mrs.  Little 
lived  in  Waynesboro,  Pennsylvania.  On 
June  21st  she  was  very  sick  at  her  home. 
She  sent  for  her  neighbor  Mrs.  Slentz,  and 
committed  to  her  keeping  a  suni  of  money 
amounting  to  $595.  This  money  was  taken 
by  Mrs.  Slentz  to  her  home,  and  given  to  her 
husband,  and  he  took  it  to  a  bank,  and  de- 
posited it,  taking  therefor  a  certificate  in 
his  own  name.  The  certificate  was  not  re- 
turned either  to  Mrs.  Slentz  or  to  Mrs.  Lit- 
tle. The  next  morning  the  two  women 
t/ook  the  train  for  Baltimore,  where  Mrs. 
Little  entered  a  hospital,  and  upon  the  even- 
ing of  the  next  day,  which  was  June  23d^ 
she  died.  Mrs.  Slentz  says  that  in  the  after- 
noon she  saw  Mrs.  Little  was  dying,  and 
that  she  said  to  her,  "I  may  go  home  this 
evening,  and  I  don't  know  what  to  do  with 
that  money ;  we  don't  know  what  might  hap- 
pen." Mrs.  Little  said,  "Yes,  you  know  it 
goes  very  hard  for  me  to  talk."  I  said, 
"Yes,  I  know  it  does,  but  I  have  this  money 
in  my  possession,  and  I  would  not  know 
what  to  do  with  it  if  you  did  not  tell  me."^ 
Mrs.  Little  then  said,  "You  give  $300  to  my 
sister,  Mrs.  Hawn,"  etc.  This  conversation^ 
upon  which  the  plaintiff  relies  to  establislk 
the  gift,  took  place  in  the  hospital  in  Balti- 
more. Mrs.  Hawn,  the  donee,  was  not  pres- 
ent, and  the  fund  from  which  the  gift  was 
to  be  made  was  not  then  in  the  possession  of 
Mrs.  Little  or  of  Mrs.  Slentz,  but  was  on  de- 
posit in  the  bank  at  Waynesboro,  in  the 
name  of  Mr.  Slentz,  and  they  did  not  even 
have  the  certificate,  which  was  the  evidence 
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of  the  deposit,  with  them:  nor  does  it  ap- 
pear to  have  been  indorsed  or  assigned  by 
Mr.  Slentz.  When  the  money  was  given  to 
Mrs.  Slentz  it  was  for  safe-keeping  only,  and 
there  is  nothing  to  indicate  that  Mrs.  Little 
had  then  in  mind  any  thought  of  making  a 
gift  of  it  to  anyone.  It  passed  completely 
out  of  her  possession,  and  out  of  the  posses- 
sion of  the  party  to  whom  she  gave  it,  and 
found  its  way  into  the  bank,  where  it  was  de- 
posited in  the  name  of  a  third  party.  The 
money  was  thus  transformed  from  a  chattel 
in  the  possession  of  Mrs.  Little,  presumably 
with  her  consent,  into  a  chose  in  action. 
She  did  not  have  in  her  possession  any  evi- 
dence of  the  ownership  of  the  deposit.  If 
she  had  held  a  certificate  of  deposit,  or  any 
equivalent  evidence  of  the  ownership  of  the 
fund,  she  would  have  had  something  to  de- 
liver or  transfer,  but  as  it  was  she  had 
nothing  of  the  kind.  So  long  as  she  had  the 
gold  or  paper  money  in  her  possession,  she 
had  a  visible,  tangible  thing;  but  when  she 
passed  it  over  to  another,  and  that  other, 
presumably  with  the  consent  of  the  donor, 
banded  it  to  still  another  person,  who  in 
turn  deposited  it  in  bank,  the  right  which 
remained  in  Mrs.  Little  could  not  in  any 
sense  of  the  word  be  held  to  be  anything 
more  than  a  right  of  action  to  recover  the 
amount  of  the  money  from  the  party  who 
held  it.  Therefore,  when  she  was  in  the 
hospital  in  Baltimore,  she  had  nothing  to 
give  except  a  chose  in  action,  and  to  trans- 
fer this  the  law  requires  an  assignment  or 
some  equivalent  instrument,  and  the  trans- 
fer must  be  actually  executed.  2  Kent,  Com. 
439.  Undoubtedly,  a  valid  gift  might  have 
been  made  of  a  chose  in  action  had  it  been 
properly  assigned  or  transferred.  Sad  it 
been  evidenced  by  a  note,  bond,  certificate, 
or  any  other  instrument  capable  of  indorse- 
ment or  actual  delivery,  and  had  that  in- 
strument been  present,  and  duly  assigned  by 
Mrs.  Little  when  she  attempted  to  make 
the  gift  there  would  have  been  ground  upon 
which  to  contend  that  there  was  an  actual 
delivery.  In  Frosa'a  Appealj  106  Pa.  258, 
it  was  said:  "The  delivery  must  be  accord- 
ing to  the  nature  of  the  subject,  and  the 
donor  must  in  some  form  relinquish,  not 
only  the  possession,  but  all  dominion  over 
it."  The  doctrine  that  an  assignment,  or 
some  instrument  equivalent  thereto,  is  nec- 
essary to  perfect  the  delivery  of  a  chose  in 
action  is  distinctly  affirmed  by  Sharswood, 
J.,  in  Bond  v.  Bunting,  78  Pa.  210.  The  law 
does  not  look  with  favor  upon  gifts.  cou«a 
mortis;  and  under  all  the  authorities  noth- 
ing can  be  sustained  as  such  unless  it  is 
purely  and  strictly  so.  Delivery  is  in  all 
65  L.  R.  A. 


cases  indispensable,  but  whether  to  the 
donee  immediately  or  to  another  for  him  i» 
immaterial.  Michener  v.  Dale,  23  Pa.  69; 
Wells  V.  Tucker,  3  Binn.  366.  Without  an 
act  of  delivery,  an  oral  disposition  of  prop- 
erty in  contemplation  of  death  could  be  sus- 
tained only  as  a  nuncupative  will,  and  in 
the  manner  and  with  the  limitations  provid- 
ed for  such  wills.  Drew  ▼.  Hagerty,  81 
Me.  231,  3  L.  R.  A  230,  10  Am.  St.  Rep.  266,. 
17  Atl.  63.  When  the  words  of  gift  were 
uttered  by  Mrs.  Little  in  the  hospital,  as  i& 
well  said  by  coimsel  for  appellee,  the  sub- 
ject-matter was  incapable  of  being  delivered 
at  that  time  by  her  to  anyone,  because 
neither  the  money  nor  the  certificate  of  de- 
posit was  present.  But  it  is  urged  in  the 
argument  that  the  delivery  of  the  money  to- 
Mrs.  Slentz  two  days  before  was  sufficient, 
even  though  at  that  time  no  intention  to 
make  a  gift  was  entertained  by  Mrs.  Little. 
We  cannot  assent  to  this  proposition.  Noth- 
ing short  of  clear  and  explicit  evidence  of 
delivery  in  furtherance  of  an  intention  to 
make  the  gift  will  answer  the  purpose. 
When  the  money  was  delivered  to  Mrs^ 
Slentz  it  was  certainly  not  for  the  use  of 
any  intended  donee.  Had  she  retained  the 
money  specifically  in  her  possession  and  un- 
der her  control,  so  that  actual  delivery  of 
it  as  a  chattel  could  have  been  made  when 
the  intention  to  make  a  gift  was  mani- 
fested, the  case  would  have  been  very  differ- 
ent. But  Mrs.  Little  and  her  agent  had  by 
their  actions  put  it  out  of  her  power  to 
make  any  actual  delivery  of  the  money  as  a 
chattel  in  possession  at  that  time.  By  the 
deposit  of  the  money  in  the  bank  there  was 
substituted  for  it,  on  the  part  of  Mrs.  Little, 
a  mere  right  of  action,  and  it  is  clearly  ap- 
parent that  the  requirements  necessary  for 
the  valid  transfer  of  a  chose  in  action  were 
not  complied  with  by  her. 

We  are  not  disposed  to  favor  any  relaxa- 
tion of  the  law  in  aid  of  a  gift  causa  mortis. 
Reason  and  the  weight  of  authority  are  op- 
posed to  it.  Tilghman,  Gh.  J.,  said  in  Wells 
V.  Tucker,  3  Binn.  366:  "These  donations 
do,  in  eff'ect,  amount  to  a  revocation  pro 
tan  to  of  written  wills,  and,  not  being  sub- 
ject to  the  forms  prescribed  for  nuncupative 
wills,  they  are  certainly  of  a  dangerous  na- 
ture." We  are  clear  that  there  was  not  in 
the  present  case  a  delivery  of  the  subject- 
matter  intended  to  be  conveyed,  and  without 
it  there  could  be  no  valid  gift.  The  assign- 
ment of  error  is  sustained. 

The  judgment  of  the  Superior  Court  is  re- 
versed, and  the  judgment  of  the  Court  of 
Common  Pleas  is  reinstated  and  affirmed. 
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An  action  at  la'W  may  t>®  maintained 
to  enforce  payment  of  »iim»  dne  un- 
der a  decree  In  canity  for  payment 
of  alimony  rendered  in  another  state,  al- 
though the  decree  Is  not  for  a  speclflc  sum, 
T)ut  for  a  periodic  allowance,  and  the  remedy 
In  the  state  where  the  decree  was  rendered 
would  be  by  contempt  proceedings  in  the 
«qulty  court. 

(March  4,  1004.) 

ON  DEMURRER  to  a  plea  calling  in  ques- 
tion the  jurisdiction  to  entertain  an  ac- 
tion at  law  upon  a  decree  for  alimony.  Sus- 
tained. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Van  Slyck  ft  Mnmford,  for 
plaintiff,  in  support  of  demurrer: 

Such  a  decree  is  one  which,  under  the  Con- 
stitution of  the  United  States,  is  entitled  to 
full  faith  and  credit  in  every  other  state. 

Arrington  ▼.  Arrington,  127  N.  C.  190,  52 
L.  R.  A. '201,  80  Am.  St.  Rep.  791,  37  S.  E. 
212;  Barber  v.  Barber,  21  How.  582,  16  L. 
«d.  226;  Audubon  v.  Shufeldt,  181  U.  S. 
675,  45  L.  ed.  1009,  21  Sup.  Ct.  Rep.  735. 

An  action  at  law  will  now  lie  upon  a  de- 
<5ree  in  equity  providing  for  the  payment  of 
money  only. 

Pennington  v.  Oibson,  16  How.  65,  l4  L. 
«d.  847 ;  Evans  v.  Tatem,  9  Serg.  &  R.  252, 
11  Am.  Dec.  717;  2  Black,  Judgm.  2d  ed. 
902;  Bullock  v.  Bullock,  57  N.  J.  L.  508, 
31  Atl.  1024;  Dove  v.  Blake,  148  111.  76,  39 
Am.  St.  Rep.  166,  35  N.  E.  761 ;  Brisbane  v. 
Dobson,  50  Mo.  App.  170;  Arrington  v.  Arr- 
ington, 127  N.  C.  190,  52  L.  R.  A.  201,  80 
Am.  St.  Rep.  791,  37  S.  E.  212;  Knapp  v. 
Knapp,  59  Fed.  641;  Kun:se  v.  Kunze,  94 
Wis.  64,  59  Am.  St.  Rep.  857,  68  N.  W. 
391;  Harrison  v.  Harrison,  20  Ala.  629,  56 
Am.  Dec.  227. 

Mr.  William  M.  P.  Bowen,  for  defend- 
ant, contra: 

The  constitutional  provision  requiring 
full  faith  and  credit  to  be  given  to  judg- 
ments of  other  states  has  no  application  to 
a  judgment  in  a  proceeding  in  which  no 
jurisdiction  is  acquired. 

Bartlet  v.  Knight,  1  Mass.  401,  2  Am.  Dec. 
36;  Black*s  Case,  4  Abb.  Pr.  162;  Black  v. 
Black,  4  Bradf.  174;  Martin  v.  Central  Ver- 
mont R.  Co.  50  Hun,  347,  3  N.  Y.  Supp.  82. 

NoTK. — As  to  enforcement  In  other  state  of 
judgment  for  alimony,  see  also  note  to  Benton's 
Snrcesslon.  59  L.  R.  A.  178. 
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Fraud  on  the  part  of  the  plaintiff  alone 
in  procuring  a  foreign  judgment  may  be 
shown  by  the  defendant  in  a  sister  state. 

Black,  Judgm.  2d  ed.  §  291;  Ckwiey, 
Const.  Lim.  9  400;  Rathbone  v.  Terry,  1  R. 
I.  73;  Frothingham  v.  Barnes,  9  R.  I.  474; 
Watson  V.  Steino/u  Bros.  19  R.  I.  218,  61 
Am.  St.  Rep.  768,  33  Atl.  4. 

In  Rhode  Island  the  jurisdiction  to  award 
alimony  in  divorce  proceedings  there  is 
purely  statutory. 

Sammis  v.  Medbury,  14  R.  I.  214. 

In  Allen  v.  Allen,  100  Mass.  373,  it  was 
held  that  a  decree  of  the  supreme  court  for 
alimony  on  a  separation  from  bed  and  board 
cannot  be  enforced  by  an  action  at  law 
thereon  in  the  superior  court. 

The  remedy  in  equity  was  sustained  in 
Barber  v.  Barber,  21  How.  582,  595,  16  L. 
ed.  226,  230. 

Statutory  decrees  for  alimony  should  be 
confined  for  enforcement  everywhere  within 
the  limitations  under  which  they  arose. 

Bullock  V.  Bullock,  57  N.  J.  L.  508,  31  Atl. 
1024;  yew  York  Mut.  L.  Ins.  Co.  v.  Veto- 
ton,  50  N.  J.  L.  571,  14  Atl.  756;  Van  Bus- 
kirk  V.  Mulock,  18  N.  J.  L.  184;  Barber  v. 
Barber,  2  Pinney  (Wis.)  297;  Elliott  v. 
Ray,  2  Blackf.  31;  2  Bishop,  Marr.  Div.  & 
Sep.  9  847. 

Stiness,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  plaintiff  sues  in  debt  on  judgment  on 
a  decree  for  alimony  rendered  by  the  supe- 
rior court  of  Massachusetts.  The  defendant 
pleads  to  the  jurisdiction  in  law,  claiming 
that  the  remedy  is  in  equity.  To  these  pleas 
the  plaintiff  demurs. 

The  first  question  is.  Does  an  action  at 
law  lie  upon  a  decree  in  equity  from  another 
state  for  the  payment  of  money?  In  Pen- 
nington v.  Oibson,  16  How.  65,  14  L.  ed. 
847,  the  rule  is  stated  that,  whenever  an 
nction  of  debt  can  be  maintained  on  a  judg- 
ment at  law  for  a  sum  of  money  awarded 
by  such  judgment,  the  like  action  can  be 
maintained  upon  a  decree  in  equity  which  is 
for  a  specific  amount.  That  was  a  case 
brought  in  a  Federal  court  on  a  decree  in 
equity  in  a  state  court.  In  Barber  v.  Barber, 
21  How.  582,  591,  16  L.  ed.  226,  229,  the 
court  said  that  a  decree  for  alimony  is  a 
judgment  of  record,  and  will  be  received  as 
such  by  other  courts.  That  suit  was  in 
equity,  and  the  alimony  sued  for  waa  grant- 
ed in  a  divorce  from  bed  and  board.  That 
the  remedy  is  not  limited  in  equity  by  the 
Supreme  Court  of  the  United  States  appears 
from  Ijynde  v.  Lynde,  181  U.  S.  183,  45  L. 
ed.  810,  21  Sup.  Ct.  Rep.  555.    In  that  case 
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alimony  had  been  awarded  in  New  Jersey, 
and  an  action  was  brought  on  the  judgment 
in  New  York,  where  the  courts  held  (Lynde 
▼.  Lynde,  41  App.  Div.  280,  58  N.  Y.  Supp. 
567,  and  162  N.  Y,  405,  48  L.  R.  A.  679, 
76  Am.  St.  Rep.  332,  56  N.  E.  979)  that 
such  an  award  could  be  enforced  in  the  lat- 
ter state.  The  case  was  then  taken  to  the 
Supreme  Court  of  the  United  States,  where 
the  judgment  of  the  court  of  appeals  of  New 
York  was  affirmed.  The  rule  is  now  well 
established  that  an  action  of  debt  will  lie 
in  a  court  of  law  on  the  decree  of  a  domestic 
court  of  chancery  in  all  cases  where  such 
decree  directs  the  payment  of  a  fixed  and  ab- 
solute debt  in  money.  2  Black,  Judgm.  2d 
ed.  9  962;  Dow  v.  Blake,  148  111.  76,  39  Am. 
St.  Rep.  156,  35  N.  E.  761. 

A  second  question  arises, — ^whether  an  ac- 
tion will  lie  where  the  sum  adjudged  is  not 
a  single,  stated  amount,  but  an  accruing  al- 
lowance. Upon  this  there  have  been  more 
adverse  decisions  than  on  the  preceding 
question,  but  the  tendency  of  courts  and  the 
better  renson  are  in  favor  of  enforcing  such 
decrees  where  the  only  question  involved  is 
the  payment  of  the  money.  An  obvious  ad- 
vantage in  this  course  is  that,  it  tends  to 
unify  the  remedial  agencies  of  the  country 
by  making  them  enforceable  in  all  its  parts. 
It  would  be  a  reproach  to  our  system  of 
legil  adminifttrntion  if  one  could  escape 
from  the  operation  of  a  judicial  decree  by 
going  into  another  state.  This  is  one  coun- 
try, and,  so  far  as  possible,  it  should  have 
one  law.  Whatever  tends  to  make  the  oper- 
ation of  law  and  legal  remedies  equally  ef- 
fective in  all  parts  of  the  land  is  carrying 
out  the  true  idea  of  a  common  country.  A 
party  against  whom  a  judgment  stands 
should  not  be  shielded  by  the  fact  that  he 
is  not  in  the  state  where  it  was  rendered. 
In  the  state  where  a  decree  is  given  for  an 
allowance  at  stated  periods,  it  would  be  en- 
forced, and  so  it  should  be  enforced  else- 
where if  it  can  be.  So  it  is  held  in  Knapp  v. 
Knapp,  59  Fed.  641,  that  an  action  will  lie 
in  a  Federal  court,  upon  a  decree  of  divorce 
rendered  by  a  state  court  of  equity,  to  re- 
cover alimony  accrued  at  the  time  of  filing 
the  complaint.  In  Bullock  v.  Bullock,  57 
N.  J.  L.  508,  31  Atl.  1024,  the  court  said, 
quoting  from  Bullock  v.  Bullock,  52  N.  J. 
Eq.  501,  27  L.  R.  A.  213,  46  Am.  St.  Rep. 
528,  30  Atl.  676:  "If  by  the  direction  to 
pay  alimony  an  indebtedness  arises  from 
time  to  time,  as  such  payments  become  due, 
an  action  at  law  will  lie  thereon,  and  the 
decree  will  furnish  conclusive  evidence  of 
such  indebtedness."  One  of  the  strongest 
cases  in  support  of  the  enforcement  of  ac- 
cniiniif  alimony  is  Barber  v.  Barber,  21  How. 
582,  591,  16  L.  ed.  226,  229.  The  court  said 
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of  an  allowance  for  support:  "It  becomes 
a  judicial  debt  of  record  against  the  hus- 
band, which  may  be  enforced  by  execution 
or  attachment  against  his  person,  issuing 
from  the  court  which  gave  the  decree;  and 
when  that  cannot  be  done,  on  account  of  the 
husband  having  left  or  fledirom  that  juris- 
diction, .  .  .  the  wife,  by  her  next 
friend,  may  sue  him  wherever  he  may  be 
found,  or  where  he  shall  have  acquired  a 
new  domicil,  for  the  purpose  of  recovering 
the  alimony  due  to  her,  or  to  carry  the  de- 
cree into  a  judgment  there  with  the  same 
e fleet  that  it  has  in  the  state  in  which  the 
decree  was  given.  Aiimony  decreed  to  a 
wife  in  a  divorce  of  separation  from  bed 
find  board  is  as  much  a  debt  of  record,  until 
the  decree  has  been  recalled,  as  any  other 
judgment  for  money  is."  The  opinion  holds 
that  the  remedy  is  in  equity,  but,  as  we  have 
seen,  the  later  case  of  Lyvde  v.  Lynde  ad- 
raits  the  remedy  at  law.  To  the  same  effect 
•ire  Arringion  v.  Arrington,  127  N.  C.  190, 
52  L.  R.  A.  201,  80  Am.  St.  Rep.  791,  37  S. 
fC.  212:  Brisbane  v.  Dobeon,  50  Mo.  App. 
170;  Harrison  v.  Harrison,  20  Ala.  629,  66 
Am.  Dec.  227. 

The  objection  that  an  allowance  is  subject 
to  alteration  by  the  court  ordering  it,  and 
j^o  it  cannot  be  regarded  as  a  final  and  con- 
clusive judgment,  has  little,  if  any,  weight 
as  to  an  amount  already  due  at  the  time  of 
nuit.  An  accrued  amount  would  not  be 
changed  by  the  court  if  the  debtor  was  able 
to  piy  it,  and  a  suit  on  a  decree  is  but  a 
fttep  to  enforce  payment.  But,  however  this 
may  be,  the  cases  cited  sufficiently  recognize 
the  right  to  sue;  and  in  this  case,  the  hus- 
band having  died  before  this  suit  was 
brought,  the  possibility  of  a  change  had 
pasf^ed. 

The  defendant  argues  further  that,  because 
the  jurisdiction  over  decrees  in  divorce  is 
in  equity  in  Massachusetts  and  in  this  state, 
the  prosecution  of  the  claim  must  be  in 
equity,  and  not  at  law.  Evidently  in  the 
original  forum  the  ordinary  remedy  for  fail- 
ure to  comply  with  an  order  would  be  in 
equity,  by  way  of  process  for  contempt.  This 
process  could  not  appropriately  be  applied- 
by  some  .other  court,  whose  decree  has  not 
been  violated,  but  a  suit  at  law  would  be 
'ipproprinte.  Hence,  as  we  have  seen  in  the 
cases  cited,  the  remedy  at  law  is  allowed 
in  other  states.  The  remedy  in  this  state 
is  not  confined  to  equity,  for  by  Pub.  Laws 
1902,  chap.  971,  S  5,  p.  40,  an  allowance  is 
declared  to  be  so  far  a  judgment  for  debt 
that  suits  may  be  brought  or  executions  may 
issue  thereon  for  amounts  from  time  to  time 
due  and  unpaid. 

Demurrer  to  pleas  sustained. 
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A  cblld  livtnar  In  the  family  of  hln 
fit t her,  upon  property  In  'vrhlch  he 
liaa  no  property  rlfclit,  has  a  rt^bt  of  ac- 
tion aKalnst  one  who  maiotalDs  a  well  on  ad 
Joining  property  In  such  a  condition  as  to 
constitute  a  nuisance  which  renders  the  child 
ill  to  his  Injury. 

(May  10.  1004.) 

QUESTIONS  certified  by  the  Court  of 
Civil  Appeals  for  the  Second  Supreme 
Judicial  District  which  arose  on  appeal  by 
defendant  from  a  judgment  of  the  District 
Court  for  Hood  County  in  favor  of  plaintilT 
in  an  action  brought  to  recover  damsig(*4 
for  personal  injuries  alleged  to  have  been 
caused  by  the  maintenance  of  a  nuisance  on 
defendant's  property.  Answer  favorable  to 
ptaintiff  returned. 

Tlie  facts  are  stnted  in  the  opinion. 

Meifftrs.  "West,  Chapman,  ft  "West  and 
Theodore  Maok,  for  appellant: 

The  action  was  not  one  growing  out  of 
negligence,  but  was  an  action  for  damages 
resulting  from  a  private  nuisance.  Negli- 
gence is  not  an  element  in  an  action  for  nui- 
sance. 

1  Chitty.  PI.  .3.30;  14  Enc.  PI.  A  Pr.  1114. 
At  conunon   law   an   action   for  nuisance 

was  strictly  an  action  on  the  case. 

2  Chitty,  PI.  p.  775. 

Po;%session  or  title  was  an  essential  alle- 
gation. 

The  modem  common-law  remedy  for  nui- 
sance is  by  action  on  the  case. 

14  Enc.  PI.  &  Pr.  p.  1094;  1  Chitty,  PI. 
139. 

In  a  case  of  private  nuisance,  the  action  in 
really  one  for  the  disturbance  of  possession. 

Fell  V.  Bennett,  110  Pa.  181.  5  Atl,  17: 
Low  V.  ^fumford,  14  Johns.  426,  7  Am.  Dec. 
460:  1  Chitty,  PI.  133. 

The  possession  of  the  house  or  land,  or  a 
reversionary  interest  therein,  is  necessary  in 
all  actions  for  injury  to  the  possession  or 
enjoyment  of  the  premises. 

2  Greenl.  Ev.  p.  470:  Ellis  v.  Kansas  City, 
8t.  t/.  rf  C.  ».  R.  Co,  63  Mo.  136,  21  Am.  Rep. 
436:  Columbus  Gaslight  d  Coke  Co,  v.  Free- 
land,  12  Ohio  St.  307;  1  Addison,  Torts, 
p.  40;  Kavanagk  v.  Barber,  131  N.  Y.  211. 

Note. — As  to  how  far  property  right  la  nec- 
essary to  Bustain  action  for  a  private  nulMioce, 
see  also.   In   (his  series.   Kavanagh  v.  Barber, 

15  L.  R.  A.  680.  and  note. 

66  L.  R.  A. 


15  L.  R.  A.  680,  30  N.  E.  235 ;  Quincy  Canal 
V.  Nevccomb,  7  Met.  276,  39  Am.  Dec.  778; 
ffughes  v.  Auburn,  161  N.  Y.  06,  46  L.  R. 
A.  636,  55  N.  E.  380. 

The  parent  in  possession  of  premises  af- 
fected by  a  nuisance  affecting  his  healthy 
18  well  as  that  of  bis  family,  can  maintain 
an  action  for  damages. 

Tea>as  d  P.  R.  Co.  v.  Maddox,  26  Tex.  Civ, 
App.  297,  63  S.  W.  134;  Pierce  v.  Wagner^ 
29  Minn.  356,  13  N.  W.  170;  Loughran  ▼• 
Des  Moines,  72  Iowa,  382,  34  N.  VV.  172; 
Ferguson  v.  Firmenich  Mfg.  Co,  77  lowa^ 
576,  14  Am.  St.  Rep.  319,  42  N.  W.  448; 
Rahdolf  v.  Bloomfield,  77  Iowa,  50,  14  Am. 
St.  Rep.  268,  41  N.  W.  662;  Susquehanna 
Fertilizer  Co.  v.  Malone,  73  Md.  268,  9  L. 
R.  A.  737,  25  Am.  St.  Rep.  595,  20  Atl.  90O; 
3  Sutherland,  Damages.  §  1051. 

Mr.  H.  D.  Payne  for  appellee. 

Gaines,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  is  a  certified  question  from  the  court 
of  civil  appeals  of  the  second  district.  The 
stntement  and  question  are  as  follows: 

*'This  suit  was  brought  by  John  Glenn,  an 
infant  two  or  three  years  old,  by  his  father 
IS  next  friend,  Felix  P.  Glenn,  to  recover 
from  appellant  $1,000  as  damages  for  per- 
sonal injuries  sustained  under  the  circum- 
stances stated  below,  and  resulted  in  a  vpf- 
dict  and  judgment  in  his  favor  for  $450, 
from  which  this  appeal  is  prosecuted  by  the 
railway  company. 

"Various  errors  have  been  assigned  to  the 
proceedings  in  the  court  below,  but  we  have 
been  unable  to  sustain  any  of  the  assign- 
mi'uts.  It  is  earnestly  insisted,  however, 
that  there  is  a  fundamental  error,  requiring- 
the  judgment  to  be  re\'er8ed :  and  as  the  con- 
tention is  sustained  by  a  decision  of  the 
court  of  appeals  of  New  York,  and  as  there 
•ire  other  cases  pending  involving  the  same 
question,  in  which,  as  in  this  case,  our  juris- 
diction is  fin*>l.  we  hive  bren  urged  to  certify 
the  question  to  your  honors,  and  have  finally 
concluded  that  it  is  our  duty  to  do  80« 

"The  petition  alleged,  and  the  evidence 
tended  to  prove,  that  appellant  allowed  an 
old  well  on  its  right  of  way,  near  the  resi- 
dence of  said  Felix  P.  Glenn,  the  father  of 
appellee,  to  become  so  filthy  as  to  create  a 
nuisance  and  to  make  appellee  sick,  causing- 
him  discomfort  and  pain;  the  contents  of 
the  well,  besides  water,  consisting,  as  al- 
leged, and  as  the  evidence  tended  in  some 
measure  to  prove,  in  burnt  cotton,  ootUm 
bagging  and  ties,  dogs,  rabbits,  cats,  chick- 
ens, and  snakes.  In  other  words,  as  we  inter- 
pret the  record,  the  case  made  was  one  of 
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nuisance,  as  defined  in  article  423  of  our 
Penal  Code  of  1901. 

"The  question  which  we  deem  advisable  to 
certify,  then,  is  whether  appellee,  who  was 
on  the  premises  injuriously  affected  by  the 
nuisance  merely  as  a  member  of  his  father's 
family,  without  having  any  property  right 
there,  could  maintain  an  action  for  damages 
on  account  of  the  sickness  and  discomfort  re- 
sulting to  him  from  the  nuisance;  in  other 
words,  whether  such  an  action  is  maintain- 
able by  any  person  other  than  the  owner 
or  occupant  of  the  premises  injuriously  af- 
fected; the  supreme  court  of  New  York,  in 
the  case  of  Kavanagh  v.  Barber,  50  Hun, 
CO,  12  N.  Y.  Supp.  603,  having  decided  the 
question  one  way,  and  the  court  of  appeals, 
in  the  same  case  (131  N.  Y.  211,  15  L.  R.  A. 
689,  30  N.  E.  235),  having  decided  it  the 
other;  holding,  as  we  understand  the  deci- 
sion, that  where  the  claimant  has  no  prop- 
erty right  to  be  protected  from  infringe- 
ment, he  cannot  maintain  an  action  for 
damages  caused  either  by  a  public  or  private 
nu  inn  nee,  which  decision,  in  a  more  recent 
casQ  coming  before  that  court,  was  cited 
with  approval.  In  this  connection,  see  also, 
Sed<?w.  Damages,  §  946;  Bishop.  Non-Con- 
tract Law,  §§  411.  424;  and  Lockett  v.  Ft, 
Worth  d  R.  0,  R,  Co,  78  Tex.  211,  14  S.  VV. 
564.  We  are  not  aware  that  the  precise 
question  has  ever  been  passed  upon  by  the 
supreme  court  of  this  stite." 

We  are  of  the  opinion  that  the  question 
should  be  answered  in  the  affirmative.  We 
do  not  regard  the  decision  in  the  case  of 
Lockett  V.  Ft,  Worth  d  R,  O.  R,  Co.  78  Tex. 
211,  14  S.  W.  564,  as  having  any  bearing 
upon  the  question.  In  that  case  the  plain- 
tiff brought  an  action  agn'nst  the  railroad 
company,  in  his  own  behalf  and  that  of  his 
minor  children,  for  causing  water  to  stand 
and  become  stagnant  near  his  residence,  so 
as  to  l)ecome  "hurtful  to  the  health  of  him- 
self and  children,  and  highly  offensive  both 
to  sight  and  smell."  An  exception  on  ac- 
count of  the  misjoinder  of  his  children  was 
sustained,  and  it  was  agreed  that  the  action 
should  proceed  in  his  own  behalf,  without 
amending  the  petition.  He  was  tenant  of 
the  premises  upon  which  he  resided,  and  it 
was  held  that,  if  the  facts  alleged  by  him 
were  true,  the  company  was  liable  to  him 
"for  any  injury  resulting  to  himself  .  .  . 
and  .  .  .  the  loss  of  services  of  his 
minor  children  brought  about  by  sickness 
caused  by  the  nuisance,  and  .  .  .  for 
expenses  necessarily  incurred  on  account  of 
sickness  so  caused."  The  right  of  the  chil- 
dren to  recover  was  therefore  not  involved 
in  that  decision.  The  case  of  Kavanagh  v. 
Barber,  69  Hun,  60,  12  N.  Y.  Supp.  603, 
131  N.  Y.  211,  16  L.  R.  A.  689,  30  N.  E. 
235, — is  more  nearly  in  point.  In  that  case 
65  L.  R.  A. 


the  plaintiff  resided,  with  his  family,  in  a 
house  which  was  the  property  of  his  wife, 
and  brought  suit  against  the  defendant  tor 
a  nuisance  allied  to  have  been  created  by 
the  latter.  He  claimed  damages  for  the  dis- 
comfort caused  to  himself  and  family,  for 
sickness  of  his  wife  and  children  also  al- 
leged to  have  been  caused  by  the  nuisance, 
and  for  expenses  incurred  by  reason  thereot. 
In  their  decision  the  court  of  appeals  of 
New  York  state  the  question  to  be  decided 
by  them  in  the  following  language:  "The 
question  presented  is  whether,  under  these 
circumstances,  a  private  action  can  be  main- 
tained by  the  husband  for  the  discomfort 
caused  by  the  offensive  vapors."  It  would 
seem  from  this  that,  notwithstanding  the 
broad  allegations  in  the  statement  of  the 
plaintiff's  cause  of  action,  the  evidence  upon 
the  trial  narrowed  the  case  to  one  of  the 
mere  discomfort  of  the  plaintiff  resulting 
from  the  nuisance.  The  opinion  throughout 
indicates  that  the  court  did  not  have  in  mind 
a  case  where  one  not  the  owner  of  prem- 
ises affected  by  a  nuisance  had  been  made 
sick  by  noxious  gases  and  the  like.  There- 
fore the  question  there  decided  and  that  cer- 
tified to  us  are  quite  distinguishable.  In 
the  subsequent  case  of  Hughes  v.  Auburn, 
161  N.  Y.  96,  46  L.  R.  A.  636,  55  N.  E.  389, 
Kavanagh  v.  Barber  is  cited  with  approval. 
In  that  case  the  plaintiff,  as  administratrix 
of  the  estate  of  her  daughter,  brought  suit 
under  the  New  York  statute  against  the 
city  for  injuries  resulting  in  the  death  of 
the  intestate,  who  was  her  daughter.  The 
mother  was  the  owner  of  the  premises  where 
she  and  her  daughter  resided,  and  it  waa 
claimed  that  the  death  of  the  latter  was 
caused  by  the  negligence  of  the  city  in  per- 
mitting the  escape  of  sewage  from  its  sewer 
pipes  into  the  cellar  of  the  house  in  which 
they  made  their  home.  It  was  held  that  the 
plaintiff  could  not  recover,  but,  as  we  under- 
stand the  opinion,  the  decision,  in  the  main, 
\t  least,  rested  upon  the  ground  that,  since 
the  maintenance  of  the  sewer  by  the  city 
was  a  governmental  function,  the  city  could 
not  be  held  responsible  for  an  injury  to 
health  resulting  from  negligence  on  its  part 
with  respect  thereto.  This  decision  was  by 
a  divided  court.  But  the  question  before  us 
was  distinctly  decided  adversely  to  our  views 
in  the  case  of  Ellis  v.  Kansas  City,  8t,  J.  d 
C.  B,  R.  Co,  63  Mo.  131.  21  Am.  Rep.  436. 
lliere  a  husband  and  his  wife  resided  in  a 
house  which  was  the  property  of  the  hus- 
band. The  husband  having  died,  the  wife 
brought  suit  against  the  railroad  company, 
claiming  (hat  in  the  operation  of  its  trains 
the  company  had  killed  a  horse  on  its  track, 
and  had  permitted  the  carcass  to  remain 
upon  its  right  of  way,  in  front  of  and  very 
near  to  th^  house  occupied  by  the  plaintiff. 
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until,  by  reason  of  its  decomposition,  the  sur- 
rounding atmosphere  became  so  noxious  and 
offensive  as  to  cause  her  to  become  seriously 
sick.  It  was  held  that,  by  reason  of  the 
fact  that  the  wife  was  not  the  owner  of  the 
premises  occupied  by  her  and  her  husband, 
she  hfld  no  right  of  action.  The  opinion  in 
the  case  concedes  that,  if  she  had  a  property 
right  in  the  premises,  she  might  have  re- 
covered. With  due  respect  to  the  learned 
court  that  decided  that  case,  the  result 
reached  seems  to  us  illogical.  If  a  suit  be 
brought  for  an  injury  to  real  estate  caused 
by  a  nuisance,  it  is  clear  that  the  plaintiff 
must  show  that  he  has  some  right  which  has 
been  injuriously  affected.  If  the  damage  be 
to  the  right  of  those  occupying  the  property 
at  the  time,  he  must  prove  title,  or  at  least 
a  right  of  occupancy.  If  it  be  of  such  per- 
manent character  as  to  cause  damage  to  an 
estate  in  reversion  or  remainder,  the  rever- 
sioner or  remainder-man,  if  he  sue,  must 
prove  his  title  as  such.  But  why  should  the 
owner  of  a  house  be  allowed  to  recover  dam- 
ages for  being  made  sick  by  a  nuisance  cre- 
ated in  the  vicinity  thereof,  and  another 
lawful  occupant  be  denied  a  remedy  for  a 
like  reason?  Let  us  recur  to  the  case  of 
Bllia  V.  Kansas  City,  8t,  J.  d  C.  B.  R,  Co, 
as  an  example.  There  the  carcass  of  the 
horse  was  a  nuisance  temporary  in  its  char- 
acter«  and  it  could  hardly  be  held  that  it 
diminished  the  value  of  the  property  which 
belonged  to  the  plaintiff's  husband  to  any 
appreciable  extent.  If  he  had  been  made 
sick,  in  what  respect  would  his  d<image8 
have  differed  in  character  from  those  of  his 
wife  in  the  actual  case?  In  Hunt  v.  Lowell 
Gaslight  Co.  8  Allen,  169,  85  Am.  Dec.  697, 
two  cases  for  injury  to  the  health  of  plain- 
tiffs were  tried  together.  The  plaintiffs 
were  visitors  at  a  house  where  they  were 
made  sick  by  gas  permitted  to  escape  by  the 
defendant  company,  and  a  judgment  in  their 
favor  was  affirmed.  So  in  the  case  of  Holly 
V.  Boston  Gaslight  Co.  8  Gray,  123,  69  Am. 
Dec.  233,  the  suit  was  in  behalf  of  a  child 
who  was  made  sick  by  the  escape  of  gas  in 
the  house  of  her  father.  The  jury  decided 
against  her,  either  upon  the  question  of  neg- 
ligence on  part  of  the  defendant  company,  or 
on  account  of  contributory  negligence  on 
part  of  her  father,  whpse  negligence  the 
court  held  should  be  imputed  to  her,  and  the 
verdict  was  sustained.  But  her  right  to  sue, 
if  the  company  had  been  negligent  and  there 
had  been  no  contributory  negligence,  was 
not  questioned. 

It  seems  to  us  that  a  conflict  of  opinion 
upon  this  question  has  arisen  from  confusing 
the  damage  which  results  to  property  from  a 
nuisance  with  that  special  damage,  such  as 
sickness,  which  may  result  to  an  individual 
from  a  nuisance  either  public  or  private. 
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INTERSTATE    NATIONAL    BANK,    Plff. 

in  Err., 

1?. 

W.  N.  CLAXTON. 
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1.  Kno^v-ledffe  by  a  bank  of  tbe  In- 
•olveno'  of  factors  poBsessins  autliorltT 
to  deposit  money  belonging:  to  tbelr  enst  mert 
In  tbelr  own  names  is  not  sufficient  to  cbarg« 
It  with  liability  for  tbe  misappropriation  of 
sucb  funds  wblcb  it  permits  to  be  cbecked 
out  in  favor  of  tbird  persons,  altbough  by  the 
exercise  of  care  it  mleht  bave  known  tbat  a 
misappropriation  was  being  tbereby  effected. 

2.  Insolvency  of  a  factor,  even  tbon^b 
accompanied  by  tbe  commlaaton  of 
an  act  of  banlcrnptcy,  does  not  termi- 
nate bis  authority  to  deposit  funds  received 
from  sales  of  bis  customer's  property  In  hie 
owa  name. 

3.  Kno^  ledffe  by  a  bank  of  facta  ^rhleh 
-«Tonld  enable  It  to  kuotv  tbat  a  deposi- 
tor holding  funds  in  a  fiduciary  relation  was 
violating  bis  trust  does  not  impose  upon  it 
the  duty  of  instituting  an  inquiry  Into  its 
customer's  financial  condition  for  the  purpose 
of  protecting  the  beneficiary,  or  charge  it 
with  participating  in  a  misuse  of  the  funds 
In  case  it  honors  the  checks  without  such 
inquiry. 

4.  A  bank  cannot  apply  fnnda  deposit- 
ed by  a  factor  In  bla  o¥vn  name  upon 
a  claim  held  by  it  against  blm  individually, 
after  knowledge  that  be  is  Insolvent  and  has 
committed  an  act  of  bankruptcy,  where  It  baa 
the  means  of  knowing  that  file  funds  belong 
to    tbe   factor's    principal. 

(May  t6,   1904.) 

ERROR  to  the  Court  of  Civil  Appeals  for 
the  Second  Supreme  Judicial  District 
to  review  a  judgment  affirming  a  judgment 
of  the  District  Court  for  Potter  County  in 
favor  of  defendant  in  an  action  brought  to 
enforce  payment  of  a  promissory  note,  in 
satisfaction  of  which  defendant  claimed  to 
apply  moneys  alleged  to  have  been  misap- 
propria  ted  by  his  agent  with  plaintiff's  con- 
nivance.   Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Browning,  Madden,  ft  Trae- 
loTe,  for  plaintiff  in  error: 

To  show  liability  on  the  part  of  plaintiff, 
to  defendant,  on  account  of  Tamblyn  &  Tara- 
blyn  depositing  with  it,  to  their  credit,  the 
proceeds  of  the  sale  of  defendant's  cattle, 
it  should  have  been  alleged,  not  only  that 
such  funds  were  trust  funds  in  depositor's 
hands,  and  that  plaintiff  knew  such  facts, 
but  also  that  plaintiff,  before  parting  with 

NoTK. — As  to  application  of  trust  deposit  to 
individual  debt  of  trustee,  see,  In  this  serlefl, 
Sayre  v.  Weil.  15  L.  R.  A.  644. 

As  to  application  to  debt  of  agent  of  money  of 
his  principal  deposited  by  the  agent  In  bis  own 
name,  see  KImmel  v.  Bean,  64  L.  B.  A.  785. 
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such  funds,  knew  that  the  same  belonged  to 
defendant. 

Coleman  v.  First  Nat.  Bank,  94  Tex.  607, 
86  Am.  St.  Rep.  871.  63  S.  W.  867;  Central 
Nat,  Bank  v.  Connecticut  Mut,  L.  /n«.  Co. 
104  U.  S.  56,  26  L.  ed.  605;  Zane,  Banks  & 
Ban(cing,  §  136,  p.  218. 

By  receiving  checks  as  for  deposit  on  the 
general  account  of  Tambljn  &  Tamblyn, 
plaintiff  became  bound  to  pay  out  th^ 
amount  thereof  on  checks  drawn  by  them 
against  such  account,  and  it  cannot  be  held 
to  account  to  defendant  for  a  part  thereof 
on  allegations  that  it  so  received  and  paid 
out  such  funds,  in  the  absence  of  allegations 
and  proof  showing  that  such  depositors  had 
no  right  so  to  handle  such  funds,  and  that 
plaintiff  was  put  on  notice  thereof  prior  to 
paying  the  checks  drawn  by  such  deposi- 
tors. 

Duncan  y.  Magette,  25  Tez.  248 ;  Baker  v. 
Kennedy,  53  Tex.  205;  Coleman  r.  First 
Nat.  Bank,  94  Tex.  607,  86  Am.  St.  Rep.  871, 
63  S.  W.  869;  Zane,  Banks  &  Banking, 
§  128,  p.  201,  S  130,  p.  204. 

Defendant,  to  hold  plaintiff  liable,  must 
show  that  Tamblyn  &  Tamblyn  were  violat 
ing  the  trust  imposed  in  them  by  him,  and 
that  plaintiff  had  notice  or  knowledge  there- 
of. 

Coleman  v.  First  Nat.  Bank,  94  Tex.  607, 
86  Am.  St.  Rep.  871,  63  S.  W.  869;  Central 
Nat.  Bank  v.  Connecticut  Mut.  L.  Ins.  Co. 
104  U.  8.  54,  26  L.  ed.  693;  Zane,  Banks 
&  Banking.  §  136,  p.  218. 

An  action  to  recover  money  coming  into 
the  hands  of  a  party  lawfully,  or  to  recover 
money  received  by  one  in  the  character  of 
one  as  agent  or  trustee,  cannot  be  maintained 
until  after  demand  therefor. 

Mitchell  v.  McLemore,  9  Tex.  154;  Dun- 
can v.  Magette.  25  Tex.  249;  Walrath  v. 
Thompson,  6  Hill,  540;  6  Wait,  Act.  &  Def. 
p.  205. 

The  tact  that  plaintiff  may  have  taken 
from  one  or  both  of  the  firm  of  Tamblyn  ft 
Tamblyn  mortgages  and  collaterals  to  se- 
cure the  payment  of  a  debt  owing  to  it  from 
the  firm,  even  though  the  firm  was  at  the 
time  insolvent  and  known  to  the  bank  so  to 
be,  and  even  though  both  parties  intended 
thereby  to  create  a  preference,  does  not 
render  the  bank  liable  to  another  creditor 
of  SRid  firm,  or  to  one  who  has  trusted  funds 
to  them;  but  such  is  only  an  act  of  bank- 
ruptcy. 

National  Bankruptcy  Law,  30  Stat,  at  L. 
562.  chap.  541,  §  60,  U.  S.  Comp.  Stat.  1901. 
p.  3445;  Collier,  Bankruptcy,  3d  ed.  pp. 
342.  343. 

Even  though  plaintiff  had  known  of  de- 
fendant's alleged  interest  in  the  deposit,  and 
of  Tamblyn  ft  Tamblyn's  relation  of  factor 
or  agent  for  defendant,  to  have  rendered 
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plaintiff  liable  to  defendant  on  account  of 
its  paying  the  same  out  of  checks  drawn  by 
Tamblyn  ft  Tamblyn  plaintiff  must  have 
known  that  the  fimds  being  so  paid  out 
were  defendant's  and  that  Tamblyn  ft 
Tamblyn  were  violating  the  trust  imposed 
in  them  by  defendant,  so  that  the  paying  of 
such  checks  would  probably  cause  defendant 
to  lose  his  money. 

Coleman  v.  First  Nat.  Bank,  94  Tex.  606, 
86  Am.  St.  Rep.  871,  63  S.  W.  869;  Commer- 
oial  d  Agri.  Bank  v.  Jones,  18  Tex.  820; 
Central  Nat.  Bank  v.  Connecticut  Mut.  L. 
Ins.  Co.  104  U.  S.  54,  26  L.  ed.  693;  Farn^ 
ers"  d  M.  Nat.  Bank  v.  King,  67  Pa.  202, 
08  Am.  Dec.  219;  Zane,  Banks  ft  Banking,' 
§  136.  p.  218;  3  Am.  ft  Eng.  Enc.  Law,  sub-^ 
ject,  Banks  and  Banking,  p.  833,  note. 

Messrs.  Turner  A  Boyee,  for  defendant' 
in  error: 

Knowing  the  insolvency  of  Tamblyn  & 
Tamblyn,  and  knowing  that  this  fund  did 
not  belong  to  them,  plaintiff  bank  therefore 
held  it  as  a  trust  fund.  Defendaiit's  own- 
ership of  it  never  passed,  but  continued 
after  the  fund  was  received  by  plaintiff. 

Union  Stock  Yards  Nat.  Bank  v.  Moore, 
25  C.  C.  A.  150,  49  U.  8.  App.  153,  79  Fed. 
705;  Union  Stock  Yards  Nat.  Bank  v.  Gilles- 
pie, 137  U.  8.  411,  34  L.  ed.  724,  11  Sup.  Ct.r 
Rep.  118;  Rochester  d  C.  Tump.  Co.  v- 
Paviour,  164  N.  Y.  281,  52  L.  R.  A.  790,  68 
N.  E.  114;  Davis  v.  Panhandle  Nat.  Bank 
(Tex.  Civ.  App.)  29  S.  W.  926;  Commercial 
d  Agri.  Bank  v.  Jones,  18  Tex.. 311 ;  Central 
Nat.  Bank  v.  Connecticut  Mut.  L.  Ins.  Co. 
104  U.  S.  54,  26  L.  ed.  693;  BlUm,  v.  hog- 
gins, 53  Tex.  121;  Cody  v.  South  Omxiha 
Nat.  Bank,  49  Neb.  125,  68  N.  W.  358; 
Kauffman  v«  Beasley,  54  Tex.  563. 

It  is  not  necessary  to  identify  the  particu-  • 
lar  money  belonging  to  Claxton. 

Peters  Shoe  Co.  v.  Murray,  31  Tex.  Civ, 
App.  269,  71  8.  W.  977. 

One  who  knowingly  participates  in  a  mis- 1 
application  of  trust  property  is  liable  to 
the  owner. 

27  Am.  ft  Eng.  Enc.  Law,  pp.  264,  268; 
Duokett  v.  National  Mechanics'  Bank,  86 
Md.  400,  39  L.  R.  A.  84,  63  Am.  St.  Rep. 
513,  38  Atl.  983;  Leake  v.  Watson,  58  Conn. 
332,  8  L.  R.  A.  666,  18  Am.  St.  Rep.  270,: 
20  Atl.  343. 

When  the  bank  has  notice  and  knowledge 
that  the  trustee  who  deposited  the  money 
has  recently  been  guilty  of  the  most  flagrant 
breaches  of  trust;  that  the  trustee  has  be-: 
come  insolvent;  that  his  conduct  and  finan- 
cial condition  are  such  that  the  bank  re- 
fuses further  to  receive  money  from  him 
unless  it  is  plainly  informed  as  to  whom  the 
money  belongs  in  order  that  it  may  protect 
the  owner  of  the  funds. — surely  in  such  a  * 
case  the  bank  cannot  be  said  to  be  without 
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ample  notice  and  knowledge  of  the  fact  that 
the  trustee  ought  not  to  be  intrusted  with 
funds  belonging  to  others. 

Evana-Snyder-Buell  Co,  v.  First  Nat 
Bank,  15  Tex.  Civ.  App.  163,  39  S.  W.  213; 
Manhattan  Bank  v.  Walker,  130  U.  6.  267, 
32  L.  ed.  050,  9  Sup.  Ct.  Rep.  519. 

If,  at  the  time  of  the  appointment  of  thf 
trustee  in  bankruptcy  for  Tambljm  &  Tarn- 
hlyn,  the  check,  in  which  was  included  the 
price  of  Claxton's  cattle,  had  remained  in 
the  hands  of  Tamblyn  &  Tamblyn,  or  if  the 
deposit  in  plaintiff  bank,  of  which  said 
check  formed  a  part,  had  remained  in  the 
bank,  the  defendant  Claxton  would  have 
been  entitled  to  have  the  proceeds  of  his  cat- 
tle paid  to  him  out  of  the  check,  or  bank 
flRscount,  in  the  hands  of  the  trustee  in  bank- 
ruptcy. 

Van  Alen  v.  American  Nat,  Bank,  52  N. 
Y.  1;  lAnooln  v.  Marria<m,  64  Neb.  822,  57 
L.  R.  A.  885,  90  N.  W.  905;  Re  Woods,  121 
Fed.  599 ;  27  Am.  ft  Eng.  Enc.  Law,  pp.  250- 
262;  11  Am.  ft  Eng.  Enc.  Law,  p.  160. 

Tamblyn  ft  Tamblyn 's  general  authority 
aa  factors  to  receive  the  proceeds  of  salo 
of  cattle,  and  deposit  them  in  their  own 
name,  and  check  them  out  was  terminat«tl 
by  operation  of  law  when  they  became  bank- 
rupt, and  this  revocation  took  place  upon 
commission  of  the  act  of  bankruptcy. 

1  Am.  ft  Eng.  Enc.  Law,  p.  1227 ;  12  Am. 
ft'  Eng.  Enc.  Law,  p.  705;  Mechem,  Agency. 
l  267;  Eweirs  Evans,  Agency,  pp.  92,  401  : 
Audenried  v.  Betieley,  8  Allen,  302 ;  Hudson 
v..  Granger,  5  Bam.  ft  Aid.  27,  24  Revised 
Rep.  268;  Eat  parte  SnotcbaU,  L.  R.  7  Ch. 
548,  41  L.  J.  Bankr.  N.  S.  49,  26  L.  T.  N.  S. 
8S4,  20  Week.  Rep.  786. 

An  ordinary  agent  has  no  authority  to  de- 
posit funds  belonging  to  his  principal  to  his 
own  credit;  and  by  so  doing  he  is  guilty 
of  conversion. 

Mechem,  Agency,  529 ;  1  Am.  ft  Eng.  Enc. 
Law,  p.  1090;  Commercial  do  Agri,  Bank  v. 
Jones,  18  Tex.  811. 

One  who  knowingly  participates  in  misap- 
plication of  a  trust  fund  is  liable  to  the 
beneficiary;  and,  in  order  to  create  such  lia- 
bility, it  is  not  necessary  that  such  person 
should  receive  any  benefit  from  the  misap- 
plication. 

17  Am.  ft  Eng.  Enc.  Law,  p.  264 ;  Duckett 
V.  National  Mechanics*  Bank,  86  Md.  400, 
39  L.  R.  A.  84,  63  Am.  8t.  Rep.  513,  38 
Atl.  983 ;  Leake  v.  Watson,  58  Conn.  332,  8  L. 
R.  A.  666,  18  Am.  St.  Rep.  270,  20  Atl.  343. 

When  plaintiff  bank  received  the  deposit 
on  October  28,  which  contained  the  pro- 
ceeds of  defendant's  cattle,  and  passed  them 
to  the  credit  of  Tamblyn  ft  Tamblyn's  pri- 
vate account,  knowing  that  Tamblyn  ft 
Tamblyn  were  insolvent  and  had  committed 
an  act  of  bankruptcy,  and  that  the  funds  de- 
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posited  did  not  belong  to  them,  and  there- 
after permitted  Tamblyn  ft  Tamblyn  to 
check  them  out  in  favor  of  other  persons, 
knowing,  or  having  good  reason  to  believe, 
that  they  were  not  being  paid  to  the  equita- 
ble owner,  it  participated  in  Tamblyn  ft 
Tamb]3m's  wrongful  conversion  of  plaintifTs 
fimds,  and  is  liable  therefor. 

Union  Stock  Yards  Nat,  Bank  ▼.  Moore, 
25  C.  C.  A.  150,  49  U.  S.  App.  153,  79  Fed. 
705:  Union  Stock  Yards  Nat,  Bank  ▼.  Gil- 
lespie, 137  U.  S.  411,  34  L.  ed.  724,  11  Sup. 
Ct.  Rep.  118;  Davis  v.  Panhandle  Nat.  Bank 
(Tex.  Civ.  App.)  29  S.  W.  926;  Commer- 
cial d  Agri,  Bank  v.  Jones,  18  Tex.  811; 
Central  Nat,  Bank  v.  Connecticut  Mut.  L, 
Ins,  Co,  104  U.  S.  54,  26  L.  ed.  693;  Mer- 
chants* d  P,  Bank  v.  Clifton  Mfg.  Co,  56 
S.  C.  320,  33  S.  E.  755,  34  S.  E.  411 ;  Evans 
V.  Evans,  82  Iowa,  492,  48  N.  W.  031 ;  Penn- 
sylvania Title  d  T.  Co,  v.  Meyer,  201  Pa. 
209.  50  Atl.  998. 

The  bank  had  sufllcient  notice  to  charge  it 
with  liability. 

Jeff  ray  v.  Toioar,  63  N.  J.  Eq.  530,  53  Atl. 
182;  Clemmer  v.  Drovers*  Nat.  Bank,  157 
111.  206,  41  N.  E.  731. 

Tlie  bank,  knowing  that  Tamblyn  ft  Tam- 
bl}Ti  were  insolvent,  and  that  the  funds  ten- 
dered for  deposit  were  proceeds  of  sale  of 
live  stock  consigned  to  them  for  sale,  was 
chargeable  by  law  with  notice  of  lack  of 
authority  on  the  part  of  Tamblyn  ft 
Tamblyn  to  deposit  the  funds  to  their  own 
credit  and  check  them  out;  and,  by  allowing 
Tamblyn  ft  Tamblyn  to  so  deposit  and  check 
them  out,  were  liable  irrespective  of  par- 
ticipation in  the  funds  or  notice  of  the  sub- 
sequent misapplication  by  Tamblyn  ft 
Tamblyn. 

Commercial  d  Agri,  Bank  v.  Jones,  18 
Tex.  811  i  Bates  v.  First  Nat,  Bank,  89  N.  Y. 
286;  Brown  v.  Davgherty,  120  Fed.  526; 
Kerr  v.  People's  Bank,  168  Pa.  305,  27  Atl. 
063;  Hofiig  v.  Pacific  Bank,  73  Cal.  464, 
15  Pac.  58 ;  SuHft  v.  Williams,  68  Md.  236, 
11  Ari.  835;  Duckett  v.  National  Mechan- 
ics' Bank,  86  Md.  460,  30  L.  R.  A.  84,  63 
Am.  St.  Rep.  513,  38  Atl.  983. 

Williama,  J.,  delivered  the  opinion  of 

the  court: 

Plaintiff  in  error  brought  this  suit  to  re- 
cover of  defendant  in  error  upon  his  note 
executed  to  Tamblyn  ft  Tamblyn,  and  as- 
sijrned  by  them  to  plaintiff.  The  defendant's 
liability  upon  the  note  is  not  disputed,  but 
he  claims  that  plaintiff  is  liable  to  him  for 
certain  moneys  of  his  which  were  deposited 
with  it  by  Tamblyn  ft  Tamblyn,  and  partly 
applied  by  plaintiff  to  their  indebtedness  to 
it.  and  partly  drawn  out  by  them  and  ap- 
propriated to  their  own  purposes.  This  con- 
tention  is   based   on   the  following   facts: 
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Tamblyn  &  Tarablyn  were  live-stock  com- 
misBion  merchants  in  Kansas  City,  and 
plaintiff  was  engaged  in  the  banking  busi- 
ness in  the  same  place.  The  business  of 
Tamblyn  &  Tamblyn  consisted  chiefly  in  sell- 
ing live  stock  consigned  to  them  as  factors, 
the  amount  done  by  them  on  their  own  ac- 
count being  inconsiderable.  They  kept  an 
account  with  plaintiff,  their  deposits  consist- 
ing almost  wholly  of  the  proceeds  of  prop- 
erly thus  sold  for  others,  including  their 
charges,  which  were  deposited  and  checko*! 
out  in  their  own  name.  As  factors,  they 
were  so  employed  by  defendant,  who  resides 
!n  Texas,  in  selling  his  stock  shipped  to 
them  from  time  to  time,  the  proceeds  of 
which,  as  of  sales  for  others,  were  deposittnl 
and  drawn  out  as  stated;  and  this  course  of 
business  had  been  followed  for  a  long  time 
before  the  transaction  out  of  which  tlie 
present  controversy  arose.  Plaintiff  also  al- 
lowed Tamblyn  &  Tambljm  to  overdraw  their 
account,  taking  security  for  their  indebted- 
ness, and  large  balances  stood  against  them 
from  time  to  time.  On  the  28th  of  October, 
1901,  plaintiff  learned  that  Tamblyn  A 
Tamblyn  had  sold  and  not  accounted  to  it 
for  a  large  number  of  cattle  covered  by  one 
of  its  mortgages,  so  impairing  its  security 
that  it  demanded  and  received  a  note  for 
$30,000  with  a  mortgage  on  other  property 
to  secure  it.  The  evidence  warrants  the  con- 
clusion that  at  that  time  Tamblyn  &  Tani- 
bl3Ti  were,  to  plaintiff's  knowledge,  insolvent, 
all  of  their  property  being  encumbered  to 
aecure  amounts  due  to  plaintiff,  and  the  giv- 
ing of  this  mortgage  was  an  act  of  bank- 
ruptcy on  account  of  which,  at  the  suit  of 
the  creditors,  Tamblyn  &  Tamblyn  were  on 
the  20th  of  November,  1001,  adjudged  bank- 
rupts. On,  said  28th  of  October,  1001, 
they  had  for  sale  some  cattle  belonging  to 
defendant  and  other  people,  which  they  solJ 
for  $4,525.65,  of  which  $1,604.40- were  the 
gross  proceeds  of  defendant's  property.  Pay- 
ment was  made  by  the  check  of  the  purchas- 
er for  the  whole  amount,  payable  to  Tam- 
blyn &  Tamblyn,  which  check  had  on  it* 
face  the  notice,  "Good  only  in  payment  for 
live  stock  and  when  drawn  in  favor  of  a 
Kansas  City  live-stock  commission  oflfice." 
This  check  and  others  were  deposited  wilh 
plaintiff  by  Tamblyn  k  Tamblyn,  and  were 
credited  to  them  upon  their  account,  late  in 
the  day,  after  the  transaction  of  the  mort- 
gage before  stated  had  taken  place.  Defend- 
ant was  present  when  his  cattle  were  sold, 
received  $50  from  his  factors,  and  instructed 
them,  out  of  the  net  proceeds,  to  pay  ofl 
the  note  here  sued  on,  of  the  assignment  of 
which  to  the  bank  he  was  ignorant,  and  to 
remit  the  balance  to  him.  Instead  of  doing 
this,  Tamblyn  &  Tamblyn,  on  the  28th,  29th, 
and  30th  of  October,  drew  checks  as  thoy 
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had  been  accustomed  to  do  in  favor  of  third 
parties  against  this  deposit,  by  which  the 
larger  part  of  it  was  exhausted.  The  bank, 
on  the  30th,  applied  $160.94  to  the  payment 
of  an  indebtedness  of  Tamblyn  &  Tamblyn 
to  it,  and  subsequently  paid  over  the  re- 
mainder of  the  fund  to  the  referee  in  bank- 
ruptcy. On  the  30th  day  of  October,  1901, 
the  plaintiff  refused  to  receive  and  credit 
further  deposits  to  Tamblyn  &  Tambl3m  in- 
dividually, but  formed  what  is  termed  a 
"trust  fund,"  to  which  moneys  tendered  by 
them  were  credited,  and  thereafter  a  num- 
ber of  deposits  were  made  by  them  into  that 
fund  for  defendant,  which  w«»re  paid  to  htm 
and  are  not  in  question.  By  the  judgments 
of  the  district  court  and  the  court  of  civil 
^ippeals  the  bank  was  held  liable  to  defend- 
ant, not  only  for  the  amount  applied  to 
the  indebtedness  of  Tamblyn  &  Tamblyn  t(* 
it,  but  also  on  account  of  the  payment  of 
their  checks  in  favor  of  persons  other  than 
defendant.  For  reasons  appearing  in  the 
course  of  this  opinion,  we  think  the  judg- 
ment is  correct  as  to  the  first  item,  but  not 
as  to  the  second.  The  reasons  urged  for  the 
last-named  liability  may  be  stated  thus: 
Tamblyn  &  Tamblyn  were  insolvent  at  the 
time  of  the  deposit,  and  this  was,  or  ought 
to  have  been,  known  to  the  bank.  They  had 
committed  an  act  of  bankruptcy,  of  which 
the  bank  had  knowledge,  and  upon  which 
their  bankruptcy  was  afterwards  adjudicat- 
ed. This  revoked  any  authority  they  previ- 
ously had  as  factors  to  deposit  in  their  own 
names  money  of  their  customers.  The  bank 
had  the  means  of  knowing,  when  it  received 
the  deposit,  that  the  moneys  so  deposited  be- 
longed to  others  than  the  depositors,  and, 
when  it  paid  their  checks,  that  they  were 
misapplying  the  funds,  and  could  have 
learned  by  proper  care  who  were  the  owners 
of  such  funds.  From  these  facts  the  con- 
clusion was  deduced  that  the  bank  became 
liable  (1)  by  permitting  Tamblyn  &  Tam- 
blyn to  deposit  in  their  own  names,  with- 
out authority  of  its  owner,  the  money  of 
another,  and  (2)  in  paying  their  checks  in 
favor  of  others  than  such  owner  when  it  had 
the  means  of  knowing  that  by  such  checks 
they  were  applying  the  funds  to  their  own 
use.  If  it  were  true  that  the  deposit  was 
mnde  by  the  factors  in  their  own  names 
without  authority,  and  that  the  bank  knew 
that  the  money  belonged  to  others,  and  that 
such  a  deposit  was  wrongful,  a  different 
question  would  arise  from  that  upon  which 
we  think  the  decision  depends. 

The  opinion  of  Judge  Wheeler  in  the  case 
of  Commercial  d  Agri,  Bank  v.  Jones,  18 
Tex.  811,  is  relied  on  to  support  the  position 
that  such  a  transaction  would  amount  to  a 
conversion  participated  in  by  the  bank.  But 
in  that  case  the  money,  with  the  knowledge 
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of  the  bank,  was  placed  in  the  hands  of  an 
agent  for  the  sole  purpose  of  being  depoeitiHi 
to  the  credit  of  the  principal.  Upon  th's 
point  the  opinion  says:  *'It  cannot  be  doubt- 
ed that  Dye  had  authority  to  deposit  thin 
money  in  bank  on  account  of  the  plain ti(T^. 
— if  not  conferred  in  express  terms,  at 
least  impliedly  from  the  nature  of  the  trauH- 
action.  It  was  intended  that  it  should  br 
so  deposited.  That  was  the  purpose  for 
which  it  was  consigned  to  Dye.  He  was  but 
the  instrument  of  the  plaintiffs,  used  by 
them  for  the  purpose  of  employing  in  their 
behalf  the  agency  of  the  bank.  There  was 
a  privity  between  the  bank  and  the  plain- 
tiffs, and  the  bank  became  directly  and  im- 
mediately responsible  to  the  plaintiffs,  and 
not  merely  to  the  agent  employed  by  the 
plaintiffs  in  making  the  deposit.  Being  so 
responsible,  there  can  be  no  clearer  propo- 
sition than  that  they  had  no  right  to  pass 
the  deposit  to  the  private  account  of  Dye. 
Whenever  they  did  so  they  were  guilty  of  a 
fraudulent  conversion,"  etc.  In  that  case 
the  bank  applied  the  money  to  its  daim 
against  Dve.  and  it  was  upon  that  ground 
that  the  liability  was  at  last  rested,  for,  on 
page  824,  the  opinion  further  says:  "If  not 
before,  there  clearly  was  such  conversion 
when  the  defendants  permitted  him  to  ap- 
propriate it  to  the  payment  of  his  indebted- 
ness, and  the  balancing  of  his  account  with 
the  bank."  We  make  these  quotations,  not 
for  the  purpose  of  questioning  the  soundnesi* 
of  anything  that  was  said  in  the  case  re- 
ferred to.  but  only  to  show  that  the  viexis 
there  expressed  do  not  conflict  with  other 
authorities  upon  which  we  shall  base  our 
decision. 

The  present  case  is  not  one  in  which  tlie 
deposit  was  made  to  the  credit  of  the  agents 
without  authority.  Their  general  author- 
ity as  factors,  as  well  as  their  long  course* 
of  dealinsr  with  defendant  and  with  the 
bank,  plainly  support  the  conclusion  that 
such  deposits  were  rightfully  made.  Upon 
this  the  bank  had  the  right  to  rely  in  receiv- 
ing the  money.  Thnt  such  authority  had 
existed  is  not  questioned,  but  it  is  claimed 
that  it  was  revoked  by  operation  of  law 
upon  the  facts  which  had  arisen  before  ttie 
deposit  in  question  was  made.  Authorities 
are  cited  to  the  effect  that  insolvency  of  a 
principnl  or  agent  operates  as  a  dissolution 
of  the  relation,  and,  in  case  of  the  agent,  re- 
vokes his  authority.  Mechem,  Agency. 
Sd  263-2tt7 :  Ewell's  Evans,  Affency,  pp.  02, 
401;  Audenreid  v.  Betteley,  8  Allen,  302: 
Hudson  V.  Granfjer,  5  Bam.  &  Aid.  27,  24 
Revised  Rep.  268 :  Ess  parte  Snotohalh  I-  R. 
7  Ch.  548,  41  L.  J.  Bankr.  N.  S.  49,  26  L.  T. 
N.  S.  804,  20  Week.  Rep.  786;  1  Am.  * 
Eng.  Enc.  Law,  p.  1227;  Story,  A^ifency, 
8§  482.  486.  Of  this  Mechem  says,  S  264: 
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"Mere  insolvency  or  inability  of  the  princi- 
pal to  pay  his  debts  when  due  would  not 
have  this  effect.  It  only  results  from  the 
operation  of  the  law,  when,  either  volunta- 
rily or  involuntarily,  the  principal  surren- 
ders and  the  law  assumes  the  control  of  his 
affairs."  The  cases  cited  in  these  various 
authorities  as  enforcing  the  doctrine  relied 
on  have  been  examined,  and  in  all  of  them 
the  bankruptcy  or  Insolvency  referred  to 
was  of  the  character  stated  by  this  author. 
In  none  of  them  did  any  question  like  thai 
before  us  arise,  all  of  them  involving  ques- 
tions as  to  rights  or  titles  arising  between 
assignees  in  bankruptcy  or  insolvency  and 
others.  The  proposition  that  the  agency  of 
Tamblyn  &  Tamblyn  had  ceased,  or  that  its 
character  had  changed  when  this  deposit  waa 
made,  does  violence  to  the  facts  then  exiut- 
ing.  The  business  of  their  customers  was 
still  in  their  charge ;  cattle  were  being  sold, 
and  money  handled  uninterruptedly,  as  al- 
ways before.  The  defendant  himself  still 
employed  and  trusted  them,  and  they  were 
engaged  in  the  active  transaction  of  hn 
business  committed  to  their  charge.  There 
is  no  law  that  we  know  of  which  would  for- 
bid their  employers  from  so  employing  them 
because  they  were  financially  embarrassed, 
or  even  insolvent,  in  the  sense  that  they  had 
not  assets  with  which  to  discharge  their 
liabilities.  To  say  that  the  bank  could  not 
treat  with  them  as  still  possessing  the  au> 
thority  upon  which  they  had  always  dealt 
is  to  ignore  the  fact  that  the  principal  him- 
self so  recognised  and  dealt  with  them.  The 
>>ank  could  neither  terminate  the  agency  nor 
limit  its  scope.  The  law  might  do  so,  to  a 
large  extent,  by  seizing  the  estate  of  the 
agent,  but  it  had  not  moved  at  the  time  the 
rights  of  these  parties,  inter  aese,  became 
fixed.  The  act  of  bankruptcy  presented  it- 
self to  the  parties  as  a  fact  which  might 
or  might  not  be  taken  advantage  of.  Bank- 
ruptcy declared  upon  it  might  affect  rights 
of  the  bank  as  between  it  and  those  repre- 
senting the  bankrupt  estate,  but  not  those 
of  these  parties  Axed  as  between  themselves 
before  any  adjudication.  If  it  be  true,  as 
urged,  that  if  this  money  had  remained  in 
the  bank  and  been  paid  to  the  assignee  in 
bankruptcy  the  defendant  would  have  had 
the  right  to  reclaim  it,  that  does  not  affect 
this  case.  It  might  be  conceded  that  if  there 
had  been  no  bankruptcy,  and  the  money  still 
remained  in  the  bank,  defendant  could  re- 
cover it;  but  that  would  not  establish  his 
right  to  recover  it  after  it  has  been  paid 
Twny  on  checks  regularly  drawn.  We  there- 
fore hold  that  the  deposit  made  by  Tamblyn 
&  Tamblyn  was  within  their  authority,  and 
that  they  thereby  became  depositors;  and 
the  further  questions  must  depend  upon  th^ 
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rules  of  the  law  regulating  the  relation  ex- 
isting between  banks  and  such  customers. 

The  principles  governing  are  clearly  stat- 
ed in  the  opinion  of  the  chief  justice  in  the 
case  of  Coleman  v.  Firat  Nat.  Bank,  94  Tex. 
607,  608,  86  Am.  St.  Rep.  871,  63  S.  W.  867. 
with  copious  citations  from  leading  au- 
thorities. From  these  authorities  it  is  clear 
that  a  depositor,  although  holding  the  money 
in  a  fiduciary  capacity,  may  draw  it  out  of 
the  bank  ad  libitum.  The  bank  is  bound  to 
honor  his  checks,  and  incurs  no  liability  in 
so  doing,  as  long  as  it  does  not  participate 
in  any  misapplication  of  funds  or  breach  of 
trust.  The  mere  payment  of  the  money  to, 
or  upon  the  checks  of,  the  depositor,  doi*s 
not  constitute  a  participation  in  an  actual 
or  intended  misappropriation  by  the  fidu- 
ciary, although  his  conduct  or  course  of  deal- 
ing may  bring  to  the  notice  of  the  bank  cir- 
cumstances which  would  enable  it  to  know 
that  he  is  violating  his  trust.  Such  circum- 
stances do  not  impose  upon  the  bank  the 
duty,  or  give  it  the  right,  to  institute  an 
inquiry  into  the  conduct  of  its  customer,  in 
order  to  protect  those  for  whom  the  cus- 
tomer may  hold  the  fund,  but  between  whom 
and  the  bank  there  is  no  privity.  This  is 
clearly  brought  out  in  the  leading  case  of 
Gray  v.  Johnston,  L.  R.  3  H.  L.  1,  16  Week. 
Rep.  842,  in  which  an  executrix,  by  a  check 
signed  by  her  as  such,  in  favor  of  a  mercan- 
tile firm  of  which  she  was  a  member,  drew 
out  of  a  bank  a  fund  belonging  to  the  estate. 
In  the  opinion  of  Lord  Chancellor  Cairns 
the  law  is  thus  stated:  "On  the  one  hand, 
it  would  be  a  most  serious  matter  if  bank- 
ers were  to  be  allowed,  on  light  and  trifling 
grounds, — on  grounds  of  mere  suspicion  or 
curiosity, — ^to  refuse  to  honor  a  check  drawn 
by  their  customer,  even  although  that  cus- 
tomer might  happen  to  be  an  administrator 
or  an  executor.  On  the  other  hand,  it  would 
be  equally  of  serious  moment  if  bankers 
were  to  be  •  allowed  to  shelter  themselves 
under  that  title,  and  to  say  that  they  were 
at  liberty  to  become  parties  or  privies  to  a 
breach  of  trust  committed  with  regard  to 
trust  property,  and,  looking  to  their  posi- 
tion as  bankers,  merely,  to  insist  that  they 
were  entitled  to  pay  away  money  which  con- 
stituted a  part  of  trust  property  at  a  time 
when  they  knew  it  was  going  to  be  misap- 
plied, and  for  the  purpose  of  its  being  so 
misapplied.  I  think,  fortunately,  your  lord- 
ships will  find  that  the  law  on  that  point 
is  clearly  laid  down,  and  may  be  derived 
without  any  hesitation  from  the  authorities 
which  have  been  cited  in  the  argument  nt 
your  lordship's  bar,  and  I  apprehend  that 
you  will  agree  with  me  when  I  say  that  the 
result  of  those  authorities  is  clearly  this: 
In  order  to  hold  a  banker  justified  in  refus- 
ing to  pay  a  demand  of  his  customer,  the 
65  L.  R.  A. 


customer  being  an  executor,  and  drawing  a 
check  as  an  executor,  there  must,  in  the 
first  place,  be  some  misapplication — some 
breach  of  trust — intended  by  the  executor, 
<ind  there  must,  in  the  second  place,  as  was 
said  by  Sir  John  Leach  in  the  well-known 
case  of  Keane  v.  Roberta  [4  Madd.  357,  20 
Revised  Kep.  306],  be  proof  that  the  bankers 
nre  privy  to  the  intent  to  make  this  misap- 
plication of  the  trust  funds.  And  to  that 
1  think  I  may  safely  add  that  if  it  be  shown 
that  any  personal  benefit  to  the  bankers 
themselves  is  designed  or  stipulated  for, 
that  circumstance,  above  all  others,  will 
most  readily  establish  the  fact  that  the 
hankers  are  in  privity  with  the  breach  of 
trust  which  is  about  to  be  committed."  In 
the  only  other  opinion,  by  Lord  Westbury, 
this  statement  of  the  principle  occurs:  "The 
relation  between'  banker  and  customer  is 
somewhat  peculiar,  and  it  is  most  important 
that  the  rules  which  regulate  it  should  be 
well  known  and  carefully  observed.  A  bank- 
er is  bound  to  honor  an  order  of  his  cus- 
tomer with  respect  to  the  money  belonging 
to  that  customer  which  is  in  the  hands  of 
the  banker;  and  it  is  impossible  for  the 
banker  to  set  up  a  jua  tertii  against  the 
order  of  the  customer,  or  to  refuse  to  honor 
his  draft,  on  any  other  ground  than  some 
sufficient  one  resulting  from  an  act  of  the 
customer  himself.  Supposing,  therefore, 
thst  the  banker  becomes  incidentally  aware 
that  the  customer,  being  in  a  fiduciary  or  a 
representative  capacity,  meditates  a  breach 
of  trust,  and  draws  a  check  for  that  pur- 
pose ;  the  banker,  not  being  interested  in  the 
tmnsRction,  has  no  right  to  refuse  the  pay- 
ment of  the  check,  for,  if  he  did  so,  he  would 
be  making  himself  a  party  to  an  inquiry  as 
between  his  customer  and  third  persons.  He 
would  be  setting  up  a  supposed  jua  tertii 
Ts  a  reason  why  he  should  not  perform  his 
own  distinct  obligation  to  his  customer.  But 
then  it  has  been  very  well  settled  that  if  an 
executor  or  a  trustee  who  is  indebted  to 
a  banker,  or  to  another  person,  having  the 
lego  I  custody  of  the  assets  of  a  trust  estate, 
applies  a  portion  of  them  in  the  payment  of 
his  own  debt  to  the  individual  having  that 
custody,  the  individual  receiving  the  debt 
has  at  once,  not  only  abundant  proof  of  the 
breach  of  trust,  but  participates  in  it  for  his 
own  perHonal  benefit."  The  law  is  stated  to 
the  snme  effect  in  Morse  on  Banks  &  Bank- 
ing,, and  he  cites  many  cases  the  opinions  in 
which  sustain  him.    §  317  and  cases  cited. 

This  esse  is  to  be  distingtiished  from  those 
in  which  a  bank  undertakes  to  acquire  title 
to,  an  intereflt  in,  or  benefit  from,  a  fund 
held  in  trust  by  a  depositor.  In  attempting 
to  acquire  such  a  right  or  benefit  the  bank 
becomes  a  party  to  the  action  of  the  trus- 
tee, and  stands  as  any  other  person  dealing 
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with  one  holding  property  in  a  fiduciary  ca- 
pacity. The  question  of  notice  of  the  title 
of  the  person  holding  the  property  and  his 
power  over  it  arises,  and  a  bank  cannot, 
any  more  than  any  other  person,  acquire 
that  which  belongs  in  equity  to  another,  if 
it  have  notice  of  his  rights;  and,  if  it  thus 
aid  a  trustee  in  diverting  trust  property 
from  the  beneficiary,  it  bec<Hnes  liable  as  a 
wrongdoer. 

Other  cases  to  be  distinguished  are  those 
in  which  a  principal  is  the  depositor,  and 
occupies  a  contrnctual  relation  to  the  bank, 
but  an  agent  is  given  authority  to  draw 
checks  against  the  deposit  for  the  benefit 
of  the  principal  or  of  his  business.  In  such 
cases  the  bank  is  not  authorized  to  pay 
checks  drawn  by  the  agent  for  his  own  bene- 
fit if  it  know,  or,  it  is  sometimes  said, 
if  it  have  good  reason  to  know,  the  fact.  It 
is  mainly  from  expressions  in  opinions  dis- 
cussing these  two  classes  of  cases  that  the 
courts  below  reached  the  conclusion  that  it 
was  the  duty  of  tlie  bank  to  avail  itself  of 
the  means  it  had  of  knowing  of  the  mis- 
appropriation of  defendant's  money  by  his 
agents.  Wolffe  v.  State,  79  Ala.  201,  206, 
58  Am.  Rep.  590;  Gerard  v.  McCormick,  130 
N.  Y.  206,  14  L.  R.  A.  234,  29  N.  E.  115; 
Duncan  v.  Jaudon,  15  Wall.  l65,  21  L.  ed. 
142;  Central  Nat,  Bank  v.  Connecticut  Mut. 
L,  fna.  Co.  104  U.  S.  64,  26  L.  ed.  693; 
Union  Stock  Yards  Nat,  Bank  v.  Oillespie, 
137  U.  S.  411,  34  L.  ed.  724,  11  Sup.  Ct. 
Rep.   118;  Duckett  v.  National  Mechanics* 


Bank,  86  Md.  400,  39  L.  R.  A.  84,  63  Am. 
St.  Rep.  513.  38  Atl.  983:  Union  8to<^ 
Yards  Nat.  Bank  v.  Moore,  26  C.  C.  A.  150, 
49  U.  S.  App.  153.  79  Fed.  705;  Merchant^ 
d  P.  Bank  v.  Clifton  Mfg.  Co.  56  S.  C.  320, 
33  S.  E.  756,  34  S.  E.  411. 

In  other  cases  cited,  money  was  deposited 
to  the  credit  of  one  person,  and  drawn  out 
by  another  without  authority,  and  in  still 
others  the  original  deposits  were  held  to 
have  been  wrongfully  entered  in  the  name 
of  one  who  was  not  the  owner  of  and  not 
authorized  to  so  deposit  the  fund.  This  case 
18  distinguishable  from  all  of  those  by  the 
fact  that  the  deposit  was  rightfully  entered 
in  the  name  of  Tamblyn  &  Tamblyn.  from 
which  arose  the  power  in  them,  which  the 
bank  was  bound  to  recognize,  of  drawing  it 
out  by  their  personal  checks.  The  principles 
laid  down  clearly  make  the  bank  liable  for 
the  sum  applied  to  the  debt  of  Tamblyn  ft 
Tamblyn.  Ab  to  the  sums  paid  out  on  checks, 
the  most  that  is  claimed  is  that  the  facta 
brought  to  the  attention  of  the  bank  fur- 
nished it  with  the  means  of  knowing  that 
the  money  in  question  belonged  to  defend- 
ant, and  that,  in  checking  it  out,  his  agents 
were  misappropriating  it.  That,  as  we  have 
seen,  is  not  enough  to  make  the  bank  liable 
further  than  stated. 

The  judgment  ^oill  therefore  be  reversed, 
and  iiidgment  will  be  here  rendered  for 
plaintiff  for  the  amount  of  the  note,  less  a 
credit  of  $160.94,  applied  as  of  date  Octo- 
ber 30,  1901,  and  for  all  costs  of  suit. 
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1.  That  a  defendant  ancceeded  In  o1»- 
talnlna:  a  peremptory  Iniitrnctlon  In 
hiM  favor  In  the  trial  court  upon  the  facts 
will  not  prevent  bim  from  raising  the  ques- 
tion in  the  appellate  court  that  the  complaint 
does  not  set  up  a  cause  of  action. 


NoTK. —  For  cases  In  this  series  holding  that 
to  entitle  one  to  damages  for  malicious 
prosecution  of  a  civil  action  It  is  not  necessary 
that  his  person  shall  have  been  molested  or  bis 
property  aelzed,  see  Antcliff  v.  June,  10  L.  R. 
A.  621  ;  Smith  v.  Burrus,  13  L.  R.  A.  59 ;  Mc- 
Cormlck  Harvesting  Mach.  Co.  v.  Wlllan,  56  L. 
R.  A.  338 ;  contra,  Luby  y.  Bennett,  56  L.  R. 
A.  261. 

As  to  malicious  prosecution  of  civil  suits  gen- 
erally, see,  in  this  series.  Pope  v.  Pollock,  4 
L.  R.  A.  2'tn,  and  note;  Sneeden  v.  Harriss,  14 
L.  R.  A.  389 ;  Le  Clear  v.  Perkins,  26  L.  R.  A. 
627:  Doctor  v.  Riedel,  87  L.  R.  A.  680;  and 
Vinson  V.  Tlynn,  39  L.  R.  A.  416. 
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2.  No  action  Ilea  for  mallclona  proiieen- 
(lon  of  a  civil  action  In  which  there  Is 
no  arrest  or  attachment  of  property,  and  no 
special  injury  inflicted  which  would  not  nec- 
essarily result  from  the  prosecution  of  any 
similar  suit 

(April  14,  1904.) 

\  PPEAL  by  plaintiff  from  a  judgment  of 
^  the  Superior  Court  for  Pierce  county  in 
favor  of  defendants  in  an  action  brought  to 
recover  damages  for  alleged  conspiracy  mali- 
ciously to  prosecute  an  action  against  plain- 
tiff.   Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Stiles  ft  Doollttle  and  T.  O. 
Abbott,  for  appellant: 

A  judgment  in  favor  of  one  joint  tort 
feasor  will  not  bar  a  separate  action  against 
the  other. 

Lovejoy  v.  Murray,  3  Wall.  1,  18  L.  ecL 
129. 

If  the  decree  or  judgment  was  based  upon 
the  facts,  or  on  conflicting  eridenoe,  then 
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as  to  such  facts  it  was  conclusive  of  prob- 
able cause.  But  if  it  was  based  upon  an 
<rror  of  the  court  in  its  judgment  of  the 
law,  it  was  not  evidence  of  probable  cause. 

Nekr  V.  Dohha,  47  Neb.  863,  66  N.  W. 
«64;/7o«8«rd  v.F/tiry,  120  N.Y.223.24  N. 
£.  194;  Bpring  v.  Besore,  12  B.  Mon.  551; 
Goodrich  v.  Wwner^  21  Conn.  432;  Burt  v. 
Place,  4  Wend.  591;  Brown  v.  Mclntyre, 
43  Barb.  344. 

The  complaint  must  contain  a  fair  and 
honest  statement  of  the  facts  relied  upon  for 
a  judgment. 

Short  V,  Spragina,  104  Go.  628,  30  S.  E. 
811 ;  Barber  v.  Scott,  92  Iowa,  59.  60  N.  W. 
409;  Arnold  v.  Mosea,  48  Iowa,  694;  Olson 
V.  Neal,  63  Iowa,  216,  18  N.  W.  863;  Bow- 
fnan  v.  Brotcn,  62  Iowa,  437,  3  N.  W.  609. 

Judgments  conclude  the  parties  only  upon 
the  facts  or  matters  actunlly  determined. 

Marble  Sav.  Bank  v.  Williams,  23  Wash. 
766,  63  Pac.  611. 

The  rule  that  this  action  will  not  lie  be- 
cause there  was  "no  seizure  of  property,  or 
arrest  of  the  person,  or  injunction,  or  other 
special  damage,"  has  been  very  generally 
abandoned  by  the  courts  of  this  country, 
and  is  not  now  adhered  to,  even  by  those 
states  where  the  rule  contended  lor  formerly 
obtained. 

McCormick  Harvesting  Mach,  Co,  v.  Wil- 
Ian,  63  Neb.  391,  66  L.  R.  A.  338,  93  Am. 
St.  Rep.  449,  88  N.  W.  497 ;  Wade  v.  .Va- 
tional  Bank  of  Commerce,  114  Fed.  377; 
Kolka  V.  Jones,  6  N.  D.  461,  66  Am.  St. 
Rep.  615,  71  N.  W.  558. 

Messrs,  Bogle  A  Rlohardson  and  Bates 
A  Murray,  for  respondents: 

An  action  will  not  lie  for  damages  to  the 
reputation  for  the  malicious  prosecution  ot 
a  civil  suit,  where  there  has  been  no  seizure 
of  property,  or  arrest  of  the  person,  or  in- 
junction, or  other  special  damage,  except 
such  as  would  result  from  any  suit  for  a 
similar  cause  of  action. 

Seattle  Crockery  Co,  v.  Haley,  6  Wash. 
302,  36  Am.  St.  Rep.  156,  33  Pac.  6.50 ;  Wet- 
more  V.  Mellinger,  64  Iowa,  741,  62  Am. 
Rep.  465,  18  N.  W.  870;  McNamee  v.  Minke, 
49  Md.  133:  Supreme  Lodge  A.  P,  L,  v. 
Unverzagt,  76  Md.  104,  24  Atl.  323;  Mayer 
V.  Walter,  64  Pa.  283;  Potts  v.  Imlay,  4  N. 
J.  L.  330,  7  Am.  Dec.  603;  State,  Bitz,  Pros- 
ecutor V.  Meyer,  40  N.  J.  L.  252,  29  Am. 
Rep.  233:  Mitchell  v.  Southwestern  R.  Co, 
75  Ga.  398:  Gorton  v.  Brotcn,  27  111.  489, 
81  Am.  Dec.  243;  Smith  v.  Michigan  Buggy 
Co,  175  111.  619.  67  Am.  St.  Rep.  242,  51  N. 
E.  569:  Cincinnati  Daily  Tribune  Co.  v. 
Bnick,  61  Ohio  St.  489,  76  Am.  St.  Rep.  433, 
56  N.  E.  198;  Rice  v.  Day,  34  Neb.  100,  51 
N.  W.  464;  Ely  v.  Davis,  111  N.  C.  24,  16 
S.  E.  878;  Terry  v.  Davis,  114  N.  C.  31, 
18  N.  E.  943;  Luby  v.  Bennett,  111  Wis. 
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613,  56  L.  R.  A.  261,  87  Am.  St.  Rep.  897, 
87  N.  W.  804;  TunstaU  v.  Clifion  (Tex.  Civ, 
App.)  49  S.  W.  244;  MoCord-Collins  Com- 
merce Co,  v.  Levi,  21  Tex.  Civ.  App.  109, 
50  S.  W.  606;  Willard  v.  Holmes:  B,  d  H. 
142  N.  Y.  492,  37  N.  E.  480. 

This  action  is  not  the  appropriate  rem- 
edy for  damages  resulting  from  false  alle- 
gations, statements,  charges,  and  publica- 
tions which  scandalize  and  defame;  for  such 
injuries  the  action  of  libel  is  the  appropri- 
ite  and  only  remedy. 

Abbott  V.  National  Bank  of  Commerce,  20 
Wash.  552,  56  Pac.  376 ;  Cooper  v.  Armour, 
8  L.  R.  A.  47,  42  Fed.  215;  Seattle  Crockery 
Co,  V.  Haley,  6  Wash.  302,  36  Am.  St.  Rep. 
166,  33  Pac.  650. 

Where  no  actual  damage  is  proved  no  ex- 
emplary damages  can  be  recovered. 

Hilfrich  v.  Meyer,  11  Wash.  186,  39  Pac. 
455;  Levy  v.  Fleischner,  12  Wash.  15,  40 
Pac.  384. 

The  judgment  of  the  trial  court  in  favor 
of  the  plaintiff  in  the  Deming  Case  is  con- 
clusive proof  of  probable  cause  for  bringing 
the  action,  although  the  judgment  was  sub- 
bequently  reversed  for  error  by  this  court. 

Crescent  City  L.  S.  L,  d  S,  H,  Co,  v. 
Butchers'  Union  S,  H,  d  L.  S,  L,  Co,  120 
U.  S.  141,  30  L.  ed.  614,  7  Sup.  Ct.  Rep.  472; 
MeiTill  v.  Chapman,  34  Cal.  251 ;  Stewart  v. 
Sonnebom,  98  U.  S.  187,  25  L.  ed.  116. 

Dunbar,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  by  appellant  against  the 
respondents  for  a  conspiracy  to  maliciously 
prosecute.  The  action  is  based  upon  allega- 
tions set  forth  in  the  c<)se  entitled  T.  B, 
Deming,  Plaintiff,  v.  Paoifio  Investment 
Co,,  J,  H,  Easterday,  T,  0,  Abbott,  L.  R, 
Wheeler,  Commercial  Investment  Co,,  Na- 
tional Bank  of  Commerce  of  Ta^soma,  and 
M,  J,  Adams,  Defendants,  This  case  came 
to  this  court  under  the  title  of  Opie  v.  Pad- 
fie  Invest,  Co,  26  Wash.  505,  56  L.  R.  A. 
778,  67  Pac.  231,  a  judgment  of  reversal 
having  been  obtained  in  this  court  by  the 
nppellant  in  the  case  at  bar,  and  the  allega* 
tions  which  the  appellant  claims  were  mali- 
cious having  been  found  by  this  court  not  to 
be  true.  The  cause  proceeded  to  trial,  and 
U]x>n  the  conclusion  thereof  the  respondents 
requested  the  court  for  a  peremptory  in- 
struction to  the  jury  for  a  verdict  in  their 
behalf,  which  was  granted.  The  ground 
upon  which  the  motion  was  granted,  it  is 
not  necessary  to  discuss,  under  our  view  of 
subsequent  questions  which  are  determina- 
tive of  the  case. 

A  great  many  questions  are  presented  by 
the  record  and  In  the  briefs  of  counsel,  but 
preliminary  to  all  others  is  the  question 
whether  or  not  this  case  can  be  maintained. 
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It  is  insisted  by  the  appellant  that  thife 
question  cannot  be  raised  by  the  respond- 
ents, inasmuch  as  they  prevailed  in  the  court 
below,  but  it  is  too  evident  for  discussion 
that  it  would  be  a  foolish  proceeding  on  the 
part  of  this  court  to  reverse  a  case,  and  send 
it  back  for  a  new  trial,  when  it  would  finally 
have  to  be  determined  that  the  action  would 
not  lie;  and  the  view  we  take  of  this  ques- 
tion renders  a  discussion  of  the  other  pro- 
ceedings involved  unnecessary.  On  the  main 
question — ^whether  an  action  for  malicious 
prosecution  will  lie  where  there  is  no  arrest 
of  the  person  or  attachment  of  the  property 
— ^there  is  some  conflict  of  authority,  and  it 
has  been  held  by  Judge  Hanford,  in  Wade 
Y,  National  Bank  of  Commerce,  114  Fed. 
377,  that  such  an  action  would  lie.  Also  in 
McCormick  Harvesting  Mach,  Co.  v.  Willan, 
63  Neb.  391,  56  L.  R.  A.  338,  93  Am.  St. 
Rep.  449,  88  N.  W.  497,-— a  Nebraska  case,— 
the  contrary  rule,  announced  in  Rice  v.  Day, 
34  Neb.  100,  61  N.  W.  464,  was  practically 
overruled.  The  leading  case  sustaining  this 
doctrine  is  Kolka  v.  Jones,  6  N.  D.  461,  66 
Am.  St.  Rep.  616,  71  N.  W.  658,  where  the 
doctrine  was  announced  that,  for  the  mali- 
cious prosecution  of  a  civil  action  without 
probable  cause,  plaintiff  was  answerable  to 
the  defendant,  though  the  latter  was  not 
arrested,  nor  his  rights  interfered  with  in 
any  manner.  This  is  a  North  Dakota  case, 
and  presents  that  view  of  the  law  very  for- 
cibly and  clearly;  and  the  conflicting  cases 
are  discussed  with  great  precision  and 
power.  But,  notwithstanding  the  able  opin- 
ion in  this  case,  we  are  forced  to  the  con- 
clusion, from  an  investigation  of  authorities 
and  a  consideration  of  the  principles  in- 
volved, that  the  contrary  doctrine  is  well  es- 
tablished, and  that  an  action  will  not  lie 
for  the  prosecution  of  a  civil  action  with 
malice  and  without  probable  cause,  when 
there  has  been  no  arrest  of  the  person  or 
attachment  of  the  property  of  the  defendant, 
and  no  special  injury  sustained,  or  injury 
which  is  not.  the  necessary  result  in  such 
suits.  And  this  doctrine,  we  think,  is  sus- 
tained, not  only  by  the  overwhelming  weight 
of  numerical  authority,  but  by  the  over- 
whelming weight  of  reason.  The  right  of 
free  allegations  in  a  pleading  has  always 
been  considered  privileged.  Courts  are  in- 
stituted to  grant  relief  to  litigants,  and  are 
open  to  all  who  seek  remedies  for  injuries 
sustained:  and  unnecessary  restraint  and 
fear  of  disastrous  results  in  some  succeed- 
ing litigation  ought  not  to  hamper  the  liti- 
gant, or  intimidate  him  from  fully  aaid  fear- 
lesbly  presenting  his  case.  If  the  charges 
prove  to  be  unfounded,  costs  have  been  pre- 
scribed by  the  legislature  as  the  measure  of 
dn  mages.  Prior  to  the  time  when  costs  were 
allowed  to  the  prevailing  party,  there  was 
66  L.  R.  A. 


more  reason  for  sustaining  actions  on  the 
case;  and,  as  a  rule,  the  costs  and  expenses 
incident  to  an  unsuccessful  lawsuit  will  be 
sufiicient  to  restrain  actions  which  are 
founded  purely  on  malice.  While  it  is,  no 
doubt,  true  that  in  some  instances  the  peril 
of  costs  is  not  a  sufficient  restraint,  and  the 
recovery  of  costs  is  not  an  adequate  compen- 
sation for  the  expenses  and  annoyances  inci- 
dent to  the  defense  of  a  suit,  yet  all  who 
indulge  in  litigation  are  necessarily  subject 
to  burdens,  the  exact  weight  of  which  can- 
not be  calculated  in  advance,  and  a  rule 
must  be  established  which,  as  a  whole,  i» 
the  most  wholesome  in  its  effects,  and  ac- 
cords in  the  greatest  degree  with  public  pol- 
icy. If  the  rule  were  established  that  an  ac- 
tion could  be  maintained  simply  upon  the 
failure  of  a  plaintiff  to  substantiate  the  al- 
legations of  his  complaint  in  the  original 
action,  litigation  would  become  intermina- 
ble, and  the  failure  of  one  suit,  instead  of 
ending  litigation,  which  is  the  policy  of  the 
law,  would  be  a  precursor  of  another;  and, 
if  that  suit  perchance  should  fail,  it  would 
establish  the  basis  for  still  another.  For  the 
failure  to  establish  the  fact  alleged,  that  an 
allegation  in  the  original  complaint  was  ma- 
licious, might  well  warrant  the  condusioa 
that  the  allegation  in  the  second  case,  charg- 
ing malice  in  the  allegations  of  the  first  ac- 
tion, was  malicious,  and  so  on  ad  infinitum. 
In  Wetmore  v.  Mellinger,  64  Iowa,  Ml, 
52  Am.  Rep.  465,  18  N.  W.  870,  it  was  held 
that  no  action  would  lie  for  the  recovery  of 
the  damages  sustained  by  the  institution 
and  prosecution  of  a  civil  action  of  malice, 
and  without  probable  cause,  when  there  had 
been  no  arrest  of  the  person  or  seizure  of 
the  property  of  the  defendant,  and  no  special 
injury  sustained  which  would  not  nece^ba- 
rily  result  in  all  prosecutions  for  like  causes 
of  action.  In  that  case,  in  the  argument,  it 
was  said:  "If  an  action  may  be  maintained 
against  a  plaintiff  for  the  malicious  prosecu- 
tion of  a  suit  without  probable  cause,  why 
should  not  a  right  of  action  accrue  against 
a  defendant  who  defends  without  probable 
cause  and  with  malice  T  The  doctrine  surely 
tends  to  discourage  vexatious  litigation, 
rather  than  to  promote  it.'^  It  seems  to  us 
that  there  is  much  common  sense  in  this  ob- 
servation, for  the  affirmative  allegations  of 
an  answer  are  as  liable  to  contain  malicious 
statements  as  the  affirmative  allegations  of 
a  complaint;  and  the  result  would  be,  if  the 
doctrine  contended  for  were  upheld  to  its 
logical  conclusion,  that  the  plaintiff  in  an 
action  would  be  entitled  to  damages  for  the 
unsupported  allegations  of  an  answer,  for 
there  is  as  much  publicity  given  to  an  an- 
swer in  an  action  as  there  is  to  a  complaint, 
and  damages  in  one  case  would  be  just  as 
liable  to  be  incurred  as  in  the  other.    Tht 
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same  rule  is  announced  in  Smith  y.  Hin 
trager,  67  Iowa,  109,  24  N.  W.  744,  and  in 
hIcNamee  v.  Minke,  49  Md.  122,  where  tlie 
€ourt,  in  summing  up  an  argument  which 
holds  that  the  action  will  not  lie,  says: 
^'Otherwise  parties  would  be  constantly  in- 
volved in  litigation,  trying  over  cases  that 
may  have  failed,  upon  the  mere  allegation 
of  false  and  malicious  prosecution."  In 
Mayer  v.  Walter,  64  Pa.  283,  it  is  said: 
^'But  for  this  rule,  the  termination  of  one 
suit  would  be,  in  a  multitude  of  instances, 
the  signal  for  the  institution  of  another,  in 
which  the  parties  would  be  reversed;  and 
the  process  might  be  renewed  indefiniteiy, 
in  contravention  of  the  maxim,  Interest  rei- 
publioof  ut  tnt  finis  litium."  It  was  decided 
in  Stafe,  Bitz^  Prosecutor^  v.  Meyer,  40  N. 
J.  L.  252,  29  Am.  Rep.  233,  that  a  ci\il  ac- 
tion, in  all  its  parts,  is  a  claim  of  right,  and 
is  pursued  only  at  the  peril  of  costs,  if  not 
sustained,  subject  to  the  qualificition  thnt 
the  defendant  has  been  arrested  without 
cause  and  deprived  of  his  liberty,  or  nu>dc 
to  suffer  other  special  grievances.  The 
same  doctrine  is  specifically  announced  in 
Supreme  Lodge  A.  P.  L,  v.  Unverzagt,  76 
Md.  104,  24  Atl.  323;  Potts  v.  Imlay,  4  N. 
J.  L.  337,  7  Am.  Dec.  603;  Terry  v.  Davis, 
114  N.  C.  31,  18  S.  E.  943;  Mitchell  v. 
Southwestern  R.  Co,  76  Ga.  308;  Gorton  v. 
Brown,  27  111.  480,  81  Am.  Dec.  245;  Smith 
v.  Michigan  Buggy  Co.  175  111.  619,  67  Am. 
St.  Rep.  242,  51  N.  E.  569;  Cincinnati  DaVy 
Tribune  Co,  v.  Bruck,  61  Ohio  St.  489,  70 
Am.  St.  Rep.  433,  56  N.  E.  198;  Ely  v. 
Davis,  111  N.  C.  24,  15  S.  E.  878;  Luhy  v. 
Bennett,  111  Wis.  613,  56  L.  R.  A.  261,  87 
Am.  St.  Rep.  897,  87  N.  W.  804;  TunstaU 
V.  Clifton  (Tex.  Civ.  App.)  49  S.  W.  244; 
McCord-Collins  Commerce  Co.  v.  Levi,  21 
Tex.  Civ.  App.  109,  50  S.  W.  606;  and  many 
other  cases,  a  tabulated  statement  of  which 
would  not  be  of  assistance. 

But,  in  addition  to  outside  authority,  this 
court  has  spoken  with  no  uncertain  sound  on 
this  subject,  and  in  a  case  brought  by  the 
parties  to  this  action  in  Abbott  v.  National 
Bank  of  Commerce,  20  Wash.  552,  66  Pac. 
376,  it  was  held  that  allegations  contained 
in  pleadings  filed  in  a  court  of  competent 
jurisdiction  are  absolutely  privileged  wftere 
they  are  relevant  and  pertinent  to  the  cause, 
regardless  of  their  falsity  or  maliciousness. 
In  the  discussion  of  this  case  it  was  said  by 
the  writer  of  the  opinion  (Judge  Gordon) : 
''We  think  it  requires  no  argument  to  dem- 
onstrate that  the  words  complained  of  wore 
pertinent  and  material  to  the  cause,  and  the 
question  to  be  determined  is,  Were  they  ab- 
«olutcly  privileged,  regardless  of  whether 
they  were  true  or  false,  used  maliciously  or 
in  good  faith?  The  doctrine  of  privileged 
communications  rests  upon  public  policy, 
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'which  looks  to  the  free  and  unfettered  ad- 
ministration of  justice,  though,  as  an  inci- 
dental result,  it  may  in  some  instances  af- 
ford an  immunity  to  the  evil-disposed  and 
malignant  slanderer.*  Bartlett  v.  Christhilf, 
69  Md.  219,  14  Atl.  518.  It  cannot  be  doubt- 
ed that  it  is  a  privilege  liable  to  be  abused, 
and  its  abuse  may  lead  to  great  hardships; 
but  to  give  legal  sanction  to  such  suits  as 
the  present  would,  we  think,  give  rise  to  far 
greater  hardships."  It  is  true  that  this  was 
an  action  for  libel,  but  the  principle  involved 
is  exactly  the  same  as  is  involved  in  this 
case,  although  the  form  of  the  action  was 
slightly  different.  Also  in  Seattle  Crockery 
Co.  V.  Haley,  6  Wash.  302.  36  Am.  St.  Rep. 
156,  33  Pac.  660,  it  was  said  by  Judge  Stiles, 
who  wrote  the  opinion:  "While  the  issuance 
of  an  attachment  may  do  injury  to  this  mer- 
cantile character  and  credit  of  a  debtor,  it 
is,  in  that  respect,  not  different  from  other 
judicial  proceedings.  If  the  allegations  of 
the  affidavit  are  in  one  case  libelous,  and 
tend  to  break  do^vn  the  confidence  thereto- 
fore reposed  in  the  defendant,  they  are  no 
more  so  than  would  be  a  complaint  in  a  suit 
for  money  obtained  by  alleged  false  pre- 
tenses. And  so  this  kind  of  injury  may  be 
brought  about  as  effectually  where  no  prop- 
erty at  all  has  been  taken  under  the  writ. 
The  commencement  of  an  ordinary  suit  upon 
a  promissory  note  has  fully  as  great  a  tend- 
ency to  impair  credit  as  any  other  proceed- 
ing, for  the  presumption  is  that  a  business 
m*in  will  take  care  of  his  notes,  at  least, 
if  he  has  any  regard  for  his  standing  in  the 
commercial  world;  and  if  he  cannot  take 
care  of  them,  so  that  he  has  to  be  sued,  the 
inference  most  naturally  is  that  he  is  weak 
in  resources,  and  therefore  not  a  safe  person 
to  credit.  But  the  note  may  be  forged  or 
not  due  or  paid,,  or  there  may  be  counter- 
claims or  good  defenses,  so  that  the  suit  is 
totally  unjustifiable.  But  does  anyone  sue 
for  damages  to  credit  growing  out  of  such 
proceedings?  Not  at  all,  because  they  are 
privileged,  being  proceedings  in  courts  of 
justice.  And  so  we  think  this  attachment 
proceeding,  and  all  allegations  of  frauds 
made  therein,  although  they  may  injure  the 
character,  reputation,  or  credit  of  the  de- 
fendant, are  in  the  same  way  privileged,  and 
not  to  be  recovered  for."  It  is  said  by  the 
appellant  that  this  case  is  not  in  point  be- 
cause it  was  simply  decisive  of  a  measure  of 
damages.  But  the  decision  on  the  measure 
of  damages  was  based  upon  the  theory  that 
the  allegations  in  the  complaint  were  privi- 
leged, and  that  no  action  would  lie  for  that 
reason ;  and  it  would  certainly  be  inconsist- 
ent for  this  court  to  hold  that  damages  to 
reputation  and  character  could  be  recovered 
in  an  action  where  no  attachment  had  is- 
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sued,  and  that  they  could  not  be  recovered 
where  the  defendant's  property  had  been  at- 
tached, as  in  the  case  of  Seattle  Crockery 
Co,  V.  Haley,  6  Wash.  302,  36  Am.  St.  Rep. 
156,  33  Pac.  650.  We  think  the  principles 
announced  by  this  court  in  the  cases  just 
cited  would  preclude  a  recovery  in  this 
cause,  and  we  are  not  disposed  to  retreat 
from  the  positions  there  taken.    In  this  liti- 


srious  age.  when  speculative  lawsuits  are  rap- 
idly multiplying,  we  think  that  considera- 
tions of  sound  public  policy  will  not  justify 
oourts  in  announcing  a  doctrine  which  tend» 
to  encourage  this  character  of  litigation. 
The  judgment  is  affirmed. 

Fnllerton,  Ch.  J.,  and  Hadlej,  MouAt^ 
and  Anderi,  JJ.,  concur. 
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SARATOGA  VICHY  SPRINGS  COMPANY. 
(46  C.  C.  A.  418,  107  Fed.  459.) 

The  viie.  npon  bottles  contalnlnHr  ifvater 
from  the  Saratofca  aprlnfc*  of  a  label 

in  whicb  the  word  "Saratoga"  is  made  Inc  n- 
splcuoiis  and  the  word  "Vichy"  prominent. 
80  that,  when  the  bottles  are  standing  on  a 
table  or  shelf,  the  word  "Vichy"  is  the  prom- 
inent object  of  sight.  Is  unfair  competition 
with  b'-ttled  waters  from  the  commune  of 
Vichy  in  France,  which  have  long  been  upon 
the  market  under  that  name. 

iWaUace,  J.,  dissents.) 
(April  0,   1001.) 

APPEAL  by  complainants  from  a  decree 
of  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  New 
York  in  favor  of  defendant  in  a  suit  to  en- 
join defendant  from  advertising  its  goods 
as  the  product  of  complainants.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Argued  before  Wallace,  Laoombe,  and 
Bhipman,  Circuit  Judges. 

Mr.  Charles  B.  Hvbbell  for  appellants. 

Mr.  Edgar  T.  Brackett  for  appellee. 

Sbipman,  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

This  is  an  appeal  from  a  decree  of  the  cir- 
cuit court  for  the  northern  district  of  New 
York,  which  dismissed  the  complainants' 
bill  in  equity  to  restrain  the  use  of  the  word 
"Vichy**  upon  the  defendant's  bottles  con- 
taining the  water  of  the  spring  known  as  the 
"Saratoga  Vichy  spring,"  and  for  other  re- 
lief, upon  the  ground  that  the  defendant's 
labels  and  advertisements  improperly  and 
unfairly  misled  purchasers  to  believe  that 
they  were  buying  the  complainants'  article, 
and  unfairly  interfered  with  their  exclusive 


right  to  the  use  of  the  word  "Vichy."  9Q 
Fed.  733.  The  facts  in  regard  to  the  title  of 
the  complainants  to  the  spring  at  Vichy,  and 
to  the  labels  upon  the  bottles  in  which  it  is 
exported  to  this  country,  and  the  extent  of 
its  business  in  the  United  States  were  stated 
in  the  opinion  of  this  court  in  the  case  of 
the  same  complainants  against  Sehultz,  4S 
C.  C.  A.  233,  102  Fed.  154,  and  are  as  fol> 
lows: 

"The  existence  in  the  commune  of  Vichy, 
in  France,  of  numerous  mineral  springs,, 
which  have  long  produced  water  of  high 
medicinal  value,  is  well  known.  The  water 
began  to  be  sold  as  early  as  1716,  and  be- 
came popularly  known  as  'Vichy'  or  'Vichy 
Water.'  The  Republic  of  France  is  the  own- 
er of  nearly  all  these  springs,  and  by  the 
terms  of  acts  passed  in  18.33  and  1864  La 
Compagnie  Fermiere  de  I'Etablis^ment 
Thermal  de  Vichy  (hereinafter  called  the 
'company'),  obtained  the  concession  of  the 
springs  owned  by  the  state  for  terms  of 
years  which  have  not  yet  expired.  This 
company  bottles  at  Vichy  and  sells  in 
France  and  In  other  countries  the  waters  of 
which  it  is  the  lessee,  under  labels  which 
are  its  property,  and  of  which  the  character- 
istic marks  consist  in  the  name  'Vichy'  and 
the  name  of  the  particular  spring,  and  a 
wood-cut  vignette  showing  the  ^thermal  es- 
tablishment.' In  1853  it  began  to  export  its 
water  to  this  country,  and  in  1893  its  ship- 
ments to  this  country  were  about  300,(MM^ 
bottles.  In  1806  its  entire  shipments 
amounted  to  nearly  10,000,000  bottles.  The 
natural  waters  are  exported  in  their  orig- 
inal condition,  and  are  not  artificially 
charged  with  gas." 

The  township  of  Saratoga  Springs  has 
long  been  known  as  abundant  in  mineral 
springs,  the  waters  of  which  are  distin* 
guished  by  diflTerent  names,  and  in  March, 
1872,  the  geyser  or  spouting  spring  of  the 
defendant  was  discovered  in  that  town.  The 
water  is  alkaline,  is  r^^arded  by  medical 


NoTH. — For  other  cases  in  this  series  as  to 
protection  of  trade  name,  even  when  there  is  no 
valid  trademark,  see  also  Weener  v.  Brayton. 
8  L.  U.  A.  641;  Prince  Mfg.  Co.  v.  Prince's 
Melalllc  Paint  Co.  17  L.  R.  A.  129;  Scott  v. 
66  L.  R,  A. 


Standard  Oil  (*o.  31  L.  R.  A.  874;  American 
Waltham  Watch  Co.  v.  United  States  Watch 
('o.  48  L.  R.  A.  826;  Pillsbury- Washburn  Pleat 
Mills  Co.  V.  Eagle,  41  L.  R.  A.  162 ;  and  Fallal 
V.  Haff»  61   L.  R.  A.  832. 
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meti  as  a  valuable  mineral  water,  and  has 
been  recommended  extensively  by  the  de- 
fendant as  having  a  wonderful  similarity 
to  the  Vichy  waters  of  France.  The  water 
was  bottled  and  sold  in  1873,  and  thereafter 
until  1876,  by  the  owners  of  the  spring, 
when  the  defendant,  under  the  name  of  the 
Saratoga  Vichy  Spring  Company,  became 
the  owner,  and  has  since  sold  the  water 
extensively  under  the  name  of  Saratoga 
Vichy  Water,  or  Natural  Saratoga  Vicliy 
Water.  The  bottles,  circulars,  and  adver- 
tisements have  invariably  used  the  words 
''Saratoga  Vichy."  The  water  is  highly 
charged  with  natural  carbonic  acid  gas,  and 
is  bottled  under  a  high  pressure  of  that  gas. 
The  water  of  the  complainants  is  a  still 
water.  It  was  stipulated  that  the  testi- 
mony in  the  Rchultz  Case  could  be  used  in 
this  case  by  either  party,  and  from  that  tes- 
timony it  appenrs  that  the  manufacture  of 
artificial  sparkling  water,  compounded  after 
the  analj'sis  of  Vichy  water,  has  been  ex- 
tensively carried  on  in  this  country  since 
1862  under  representations  of  its  artiflci»t] 
character;  that  it  was  understood  by  intel- 
ligent purchasers  to  be  artificial ;  and,  as  one 
was  a  sparkling  and  the  other  a  still  water, 
there  wis  no  confusion  in  the  public  mind 
as  to  the  identity  of  the  two  articles,  and 
the  manufactured  Vichy  became  an  article 
distinct  from  the  still  water  of  the  natural 
spring.  The  bottles  and  labels  of  the  com- 
plainants and  the  defendant  have  been  very 
unlike  each  other  in  general  appearance  and 
character,  and  one  could  not  be  mistaken 
for  the  other  by  any  person  who  had  an  ac- 
quaintance with  either.  Until  1896  the 
words  "Saratoga"  and  "Vichy"  upon  the 
labels  were  substantially  in  the  snme  style 
and  si^e  of  type,  and  the  name  "Saratoga'* 
was  as  prominently  displayed  as  the  name 
"Vichy."  In  1806  a  neck  label  of  white  pa- 
per, printed  in  black  and  red  letters.  Was 
added  by  the  defendant  to  its  other  labels. 
Tlie  word  "Vichy"  is  very  prominently  dis- 
played, and  the  "Saratoga"  over  it  is  in  far 
less  couj^picuous  type;  so  that,  if  the  bot- 
tle stands  upon  a  table  or  a  shelf,  the  word 
"Vichy"  is  the  one  which  is  the  marked  and 
prominent  object  of  sight.  Like  the  manu- 
factured water,  the  Saratoga  water  is  un- 
derstood by  consumers  to  be  sparkling,  and 
to  have  in  that  respect  a  character  distinct 
from  the  still  natural  Vichy.  It  does  not 
appear  that  the  complainants  expressed  dis- 
satisfaction with  the  acts  of  the  defendant 
until  the  time  of  the  commencement  of  this 
suit.  So  long  as  the  defendant  confined  it- 
self rigidly  to  the  universally  conspicuous 
declaration  upon  its  labels  and  bottles  and 
in  its  advertisements  that  the  contents  of 
the  bottles  were  Saratoga  Vichy  Water,  it 
did  not  violate  the  rights  of  the  oomplain- 
60  L.  R.  A. 


ants,  because  Saratoga  Vichy  and  the  Vichy 
of  France  are  well  understood  to  be  differ- 
ent articles,  in  that  one  is  a  sparkling  and 
the  other  is  a  still  water.  They  are  used 
differently,  and,  when  used,  no  person  could 
mistake  one  for  the  other.  In  this  respect 
both  the  natural  water  of  Saratoga  and  the 
manufactured  water  of  Schultz  resemble 
each  other,  and  accordingly  our  decision  in 
the  Schultz  Case  intimated  very  strongly 
that,  after  the  alteration  by  Schultz  of  his 
labels,  subsequent  to  the  commencement  of 
the  suit,  so  as  to  assert  that  his  article  was 
artificial  Vichy  manufactured  by  himself,, 
he  was  not  open  to  the  charge  of  unfair  com- 
petition. Until  1806  the  defendant's  bottler 
uniformly  and  without  disguise  declared 
that  the  contents  were  Saratoga  Vichy  Wa- 
ter, and  thus  proclaimed  the  difference  be- 
tween two  well-known  articles;  but  in  the 
label  of  1806  the  defendant  unfairly  disre- 
garded the  previously  acquired  right  of  the 
complainants  to  the  use  of  the  word  when 
applied  to  the  product  of  their  wells.  Tlie 
effect  of  the  label  is  to  represent  to  the  pur- 
chaser not  accustomed  to  the  article  that  it 
is  Vichy  water,  and  "Vichy"  properly  sig- 
nifies water  from  the  French  wells.  It  is, 
in  fact,  an  untruthful  label,  employed  for 
an  objectionable  purpose.  It  is  true  that 
a  mere  geographical  name,  without  attend- 
ing facts  which  have  caused  the  name  to  be- 
come significant  of  a  particular  manufac- 
ture and  to  identify  the  manufacture  as  the 
product  of  a  particular  person,  is  not  the 
subject  of  a  trademark.  The  distinction, 
however,  between  mere  names  of  a  locality 
and  the  secondary  signification  of  names- 
which  identify  an  article  with  its  manufac- 
turer or  producer,  and  which  tell  the  pub- 
lic that  an  article  so  produced  is  of  sin- 
gular excellence,  with  the  result  that  the 
use  of  the  name  by  a  nonresident  producer 
is  unfair  to  the  competitor  and  fraudulent 
to  the  public,  has  been  long  recognized.  El- 
gin Xat,  Watch  Co,  v.  Illinois  Watch-Case 
Co,  170  U.  S.  665,  45  L.  ed.  365,  21  Sup.  Ct. 
Rep.  270.  The  decision  in  Df^laware  d  H, 
Canal  Co,  v.  Clark,  13  Wall.  311,  20  L.  ed. 
.581.  referred  only  to  a  denial  of  the  ex- 
clusive right  of  a  resident  of  a  district  of 
country  to  the  application  of  its  name  to  a 
well-known  article  of  commerce. — in  that  in- 
stance coal, — Ro  "as  to  prevent  others  in- 
habiting the  district  or  dealing  in  similar 
articles  coming  from  the  district  from  truth- 
fully using  the  same  designation."  The  g^^ 
cisions  are  abundant  that  where  the  nmond 
of  a  district  of  country  has  been  usedKl  to 
an  inhabitant  of  that  district  to  idenMS  of 
his  product,  and  has  become  significant 
the  success  and  a  declaration  of  the  su, 
riority  of  the  product,  a  nonresident  manlity 
facturer  cannot  properly  use  the  name  ^m 
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deoeiye  the  public  and  fraudulently  obtain 
the  good  will  which  belongs  to  his  competi- 
tor. Ill  us,  a  watchmaker  of  some  other 
town  than  Waltham  cannot  properly  call 
the  articles  which  he  produces  "Waltham 
watches."  The  opinion  in  PiUahury -Wash- 
bum  Flour  Mills  Co.  v.  Eagle,  41  L.  R.  A. 
162,  30  C.  C.  A.  386,  58  U.  S.  App.  490,  86 
Fed.  608,  which  exhaustively  collates  the  au- 
thorities upon  the  subject,  among  which 
Thompson  v.  Montgomery ,  L.  R.  41  Ch.  Div. 
36,  58  L.  J.  Ch.  N.  S.  374,  60  L.  T.  N.  S. 
766,  37  Week.  Rep.  637,  and  Wotherspoon 
V.  Currie,  L.  R.  6  H.  L.»508,  42  L.  J.  Ch. 
N.  S.  130,  27  L.  T.  N.  S.  393,  are  important, 
states  as  the  result  of  the  decisions  the  dis- 
tinction which  ban  been  referred  to  as  fol- 
lows: "The  distinction,  both  in  the  Eng- 
lish and  American  cases,  is  between  those 
where  a  geographical  name  has  been  adopted 
and  claimed  as  a  trademark  proper  and 
those  where,  as  in  the  case  at  bar,  it  has 
been  adopted  first  as  merely  indicating  the 
place  of  manufacture,  and  afterwards,  in 
course  of  time,  has  become  a  well-known 
sign  and  synonym  for  superior  excellence. 
In  the  latter  class  of  cases  persons  residing 
at  other  places  will  not  be  permitted  to  use 
the  geographical  name  so  adopted  as  a 
brand  or  label  for  similar  goods  for  the 
mere  purpose  by  fraud  and  false  represen- 
tation of  appropriating  the  good  will  and 
business  which  long-continued  industry  and 
skill  and  a  generous  use  of  capital  has  right- 
fully built  up." 

The  label  of  1896  comes  within  the  spirit 
of  this  prohibition,  for  it  untruthfully  tends 
to  mislead  the  unwary  purchaser,  and  to 
gain  the  reputation  which  the  Vichy  nat- 
ural springs  have  acquired. 

The  defendant  should  be  enjoined  against 
the  use  of  this  neck  label,  or  of  any  other 
label  in  which  the  place  of  the  origin  of  its 
water  is  not  as  plainly  and  prominently 
made  known  as  the  fact  that  it  is  named 
Vichy. 

Let  the  decree  of  the  Circuit  Court  he 
reversed,  with  costs  of  this  court,  and  the 
case  be  remanded  to  the  Circuit  Court, 
with  instructions  to  enter  a  decree  in  ac- 
cordance with  the  principles  herein  ex- 
pressed, and  for  an  accounting  of  damages 
from  the  use  of  neck  label  of  1896,  with 
costs  of  the  Circuit  Court. 

^  Wallace,  Circuit  Judge,  dissenting: 
uiT  dissent  from  the  opinion  of  the  court, 
the)>iw«  as  I  view  the  facts,  the  case  does 
anddisclose  any  attempt  on  the  part  of  the 
— 'ndant  to  represent  its  mineral  water  to 
^chasers  as  the  French  Vichy.  In  its  ad- 
^^^tisements  the  defendant  has  studiously 
8  asented  its  water  to  the  public  as  a  prod- 
M  L.  R.  A. 
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uct  of  its  spring  at  Saratoga ;  and  the  labels 
and  dress  upon  its  bottles  not  only  have 
never  borne  any  similitude  to  those  upon 
the  bottles  of  the  complainants,  but  have 
always  distinguished  it  as  Saratoga  Vichy 
Water  so  plainly  that  misapprehension  hj 
purchasers  was  impossible.  The  word  "Sar- 
atoga" is  the  valuable  part  of  the  descrip- 
tive name,  because  the  reputed  therapeutic 
virtues  of  Saratoga  waters  have  rendered 
them  the  most  popular  mineral  waters 
known  in  the  markets  where  the  defendant's 
water  is  offered  for  sale,  and  no  sane  man 
having  the  right  to  sell  his  mineral  water 
as  a  Saratoga  water  would  be  tempted  to 
suppress  that  part  of  the  name,  or  sell  it 
by  any  name  which  would  denote  a  different 
origin.  All  the  Saratoga  waters  are  bot- 
tled and  sold  by  distinctive  names,  such  as 
"Saratoga  Congress  Water,"  "Saratoga  Ha- 
thorn  Water,"  etc,  and  the  defendant,  in 
naming  its  water  "Saratoga  Vichy,"  did  so 
merely  to  distinguish  it  from  the  other  Sar- 
ntnga  waters,  and  selected  "Vichy"  as  its 
distinctive  name  because  its  alkalinity  as- 
similated it  more  nearly  to  the  French 
Vichy.  The  label  which  has  met  with  an- 
imadversion in  the  opinion  of  the  court  is 
one  used  on  the  neck  of  the  bottles.  It  is 
a  fancy  label,  having  a  white  background, 
nnd  printed  upon  it  in  red  and  black  let- 
ters are  the  words  "Saratoga  Vichy."  The 
word  "Saratoga"  is  above  the  word  "Vichy," 
but  included  between  its  extended  V  and  Y. 
Tt  is  true  that  it  is  in  smaller  letters,  but 
the  letters  are  an  eighth  of  an  inch  in 
height  and  breadth.  Although  not  so  con- 
spicuous as  the  word  "Vichy,"  it  is  so  promi- 
nent that  it  is  almost  inconceivable  that  it 
would  not  be  observed  across  a  counter.  If 
this,  were  the  only  label  on  the  bottle,  there 
would  be  color  for  the  theory  that  it  might 
mislead  casual  purchasers;  but  just  below 
it  is  another  label,  covering  nearly  half  the 
*^urface  of  the  bottle,  upon  which  are  print- 
ed in  letters  three  fourths  of  an  inch  in 
length  and  breadth  the  words  "Saratoga 
Vichy  Water." 

The  decree  which  is  authorised  by  the 
opinion  will  not  be  of  the  slightest  prac- 
tical benefit  to  the  complainants,  and  will 
have  no  effect  except  to  subject  the  defend- 
ant to  expense,  for  I  cannot  believe  that  any 
person  ever  has  been  misled,  or  ever  can  be 
misled,  by  the  use  of  the  neck  label,  as  the 
defendant  has  always  used  it,  in  conjunction 
with  the  body  label. 

I  agree  with  the  conclusion  of  the  court 
below  that  the  bill  should  be  dismissed. 

Affirmed  by  Supreme  Court  of  United 
States  December  7,  1908. 
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Arthur  JACOBS,  by  Next  Friend,  Plff,  in 
Err., 

V, 

FULLER  &  HUTSINPILLER  COMPANY. 
(67  Ohio  St.  70.) 

^1.    'Where  the  defendant   employed   a 
tl&ird  party  to  mannfactnre  f nmltnre 

for  It,  furnlshhig  all  the  materials,  tools, 
and  machinery  for  that  purpose,  in  which 
was  a  machine  which  was  safe  to  operate  un- 
der proper  instructions,  and  dangerous  to 
operate  without  instruction  as  to  the  man- 
ner of  operating  it,  and  when  It  is  claimed 
that  the  plaintiff  was  injured  by  reason  of 
neglect  to  notify  him  of  the  dangerous  char- 
acter of  the  machine  and  neglect  to  give  him 
instructions  as  to  operating  It,  the  defense 
that  the  plaintiff  was  an  employee  of  an  in- 
dependent contractor  will  not  avail  the  de- 

*Headnotes  by  the  Coubt. 


fendant,  because  it  is  a  case  in  which,  un- 
der the  circumstances  of  the  employment,  a 
resulting  injury  might  have  been  anticipated 
as  a  direct  or  probable  consequence  of  the 
performance  of  the  work  contracted  for,  if 
reasonable  care  should  be  omitted.  In  the 
course  of  Its  employment. 
2.  In  snclL  ca«e  it  Is  error  to  cbar^e 
the  Jury  that  the  plaintiff,  being  under  six- 
teen years  of  age,  and  having  been  employed 
In  violation  of  ||  6086-1  and  6986-2,  Rev. 
Stat.,  which  provide  that  the  employment  of 
a  child  under  sixteen  years  of  age  by  any  per- 
son, firm,  or  corporation  In  this  state  at  any 
employment  whereby  Its  life  or  limb  may  be 
endangered,  etc.,  shall  be  deemed  guilty  of 
a  misdemeanor,  and  shall  be  fined  or  Impris- 
oned, that  fact  may  be  considered  by  the 
Jury  as  a  circumstance,  in  connection  with 
other  evidence  in  the  case,  as  bearing  upon 
the  question  of  the  negligence  of  the  em- 
ployer in  causing  the  injury. 

(October  28,  1902.) 


Note. — lAahility  of  employer  for  injuries  caused 
.    ty  the  performanoe  of  work  by  independent 

contractor  which  is  dangerous  unless  certain 

precautions  are  observed. 

I.  Scope  of  note.  833. 
II.  Doctrine  stated  generally,  833. 

III.  Limits  of  the  doctrine,  838. 

IV.  Effect  of  stipulation  by  contractor  to  take 

appropriate  precautions,  841. 
V.  Necessity  of  showing  that  the  contractor 
was  acting  under  the  authority  of  the 
employer,  842. 
VI.  Liability  of  employer  where  work  is  dan- 
gerous to  persons  using  highways, 

a.  In  general,  842. 

b.  Erection  of  buildings,  848. 

c.  Delivery  of  goods  through  openings 

in  footpaths,  844. 

d.  Construction  or  repair  of  highways, 

845. 

e.  OtJier    construction    work    on    high- 

ways. 

1.  Street  railways,  845. 

2.  Area  under  footpath,  846. 

3.  Sewer,  846. 

4.  Pipe  line,  847. 

5.  Telephone  line,  847. 

f.  Removal  of  wrecks  from  navigable 

rivers,  848. 
VII.  Liability    where    work   is    dangerous    to 
adjoining  landowners. 

a.  In  general,  849. 

b.  Injury  to  lateral  support,  849. 

c.  Injury  to  adjoining  buUding  through 

negligent    ewecution  of  work    con- 
nected with  party  wall,  851. 

d.  Injury  to  business  and  goods  of  oc- 

cupant of  adjoining  premises,  852. 

e.  Injury  from  ewplosion  caused  by  neg- 

ligent escape  of  gas,  852. 
f.  Injury    resulting    from    flooding    of 
lands   through   negligent   drainage 
operations,  853. 

g.  Injury  resulting  from  allowing  ma- 

terials dredged  from  water  to  es- 
cape onto  adjoining  land,  858. 
h.  Injwy  resulting  from  negligent  dem- 
olition of  fire  ruins,  853. 
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VII. — continued. 

I.  Injury  resulting  from  allowing  fire 

to  escape,  853. 
J.  Injury  resulting  from  blasting  opera- 
tions, 854. 
VIII.  Liability  where  work  is  dangerous  to  per- 
sons invited  onto  defendant's  premises, 
855. 
IX.  Liability  where  work  is  dangerous  to  ten- 
ants, 855. 
X.  Liability    where  work    is  dangerous    to 
owners    of    vessels    navigating    rivers, 
855. 

I.  Scope  of  note. 

This  note  Is  one  of  a  series  dealhig  with  the 
liability  of  employers  for  acts  of  independent 
contractors. 

The  authorities  bearing  on  the  general  rule 
relieving  employers  from  liability  for  acts  of  in- 
dependent contractors  were  presented  In  the 
note  to  Salllotte  v.  King  Bridge  Co.  ante,  620, 
together  with  the  decisions  applying  the  rule 
to  particular  torts  or  acts.  It  Is  here  pro- 
posed to  present  the  authorities  in  which  one  of 
the  exceptions  to  such  rule  has  been  applied. 
The  other  exceptions  to  the  rule  are  presented 
In  the  following  notes:  Note  to  Thomas  v. 
Harrington,  ante,  742,  on  liability  of  employer 
for  acts  of  independent  contractor  where  the 
Injury  Is  a  direct  result  of  the  work  contracted 
for;  note  to  Anderson  v.  Fleming,  66  L.  R.  A. 
,  on  liability  of  employer  for  acts  of  inde- 
pendent contractor  where  injuries  result  from  ■ 
nonperformance  of  absolute  duties  of  employer ; 
note  to  Louisville  &  N.  R.  Co.  v.  Low,  66  L.  R. 

A.  ,  on  liability  of  employer  for  injuries 

occurring  In  performance  of  work  by  independ- 
ent contractor  where  owner's  own  act  Is  a 
proximate  cause  of  the  injury. 

The  authorities  as  to  who  are  Independent 
contractors  are  presented  In  note  to  Richmond 
V.  Sltterdlng,  ante,  445,  on  persons  deemed  to 
be  independent  contractors  within  meaning  of 
rule   relieving   employer  from   liability. 

II.  Doctrine  stated  generally. 

In  another  large  group  of  cases  the  Inability 
of  the  employer  to  avail  himself  of  the  defense 
53 
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ERROR  to  the  Circuit  Court  for  Gallia- 
County  to  review  a  judgment  reversing 
a  judgment  of  the  Court  of  Common  Pleas 
in  plaintiff^s  favor  in  an  action  brought  to 
recover  damages  for  personal  injuries  for 
which  defendant  was  alleged  to  be  respon- 
sible.   Affirmed. 

Statement  by  Davis,  J.: 

It  was  alleged  in  the  petition  of  the 
plaintiff  that  on  or  about  the  11th  day  of 
March,  1897,  the  defendant,  by  and  through 
one  of  its  foremen  and  agents,  employed 
the  plaintiif,  and  put  him  to  work  upon  and 
about  a  certain  dangerous  machine,  then  in 
use  in  the  factory  of  the  defendant;  that 
this  machine  was  known  as  a  "jointer"  or 
"hand  planer,"  and  was  operated  by  steam 


power;  that  the  defendant  was  in  duij 
bound  to  know,  and  did  know,  the  dangerous 
and  hazardous  character  of  the  machine,  and 
the  risk  and  danger  incident  to  the  removal 
of  pieces  of  wood  in  the  operation  of  the 
machine;  and  that  it  knew  this  both  before- 
and  at  the  time  of  the  employment  of  the 
plaintiff.  Plaintiff  alleged  that  he  was  a 
minor  under  the  age  of  fifteen  years  at  the 
time  of  his  employment;  that  he  had  never 
worked  up<«  machines  or  machinery  of  any 
kind,  and  that  he  was  wholly  unacquainted 
with  the  operation  of  the  particular  ma- 
chine mentioned  here;  that  the  defendant, 
at  the  time  of  his  employment,  knew  of  his 
youth  and  inexperience;  and  that  on  said 
date — ^that  being  the  first  day  he  had  worked 
for  the  defendant — ^the  defendant  negligent- 


thai  the  occurrence  or  conditions  which  caused 
the  injury  In  suit  resulted  from  the  act  of  an 
independent  contractor  Is  referable  to  a  doc- 
trine wbicn  m  one  aspect  may  be  re«:arded  as  a 
special  application  of  the  principle  discussed  in 
the  note  to  Thomas  ▼.  Harrington,  ante,  742, 
on  lAahUity  of  employers  for  act  of  independent 
contractor  where  injury  is  direct  result  of  the 
Kork  contracted  for,  but  which,  in  view  of  its 
operation  and  the  ground  upon  which,  in  the 
last  analysis,  it  depends,  would  seem  to  be 
more  properly  associated  with  the  still  wider 
principle  which   is  dealt  with   in   the  note  to 

Anderson   ▼.   Fleming,   66   L.    R.   A.   ,    on 

Liability  of  employer  for  acts  of  independent 
contractor  iohere  injuries  result  from  nonper- 
formaiuse  of  absolute  duties  of  employer.  An 
examination  of  the  cases  shows  that  the  doc- 
trine may  be  enunciated  in  two  slightly  dif- 
ferent forms.  One  of  these  is  exemplified  in 
the  phraseology  of  the  following  sentence,  which 
is  extracted  from  the  opinion  delivered  by  Ro- 
mer,  L.  J.,  in  a  recent  English  case : 

"When  a  person,  through  a  contractor,  does 
work  which,  from  its  nature,  is  likely  to  cause 
danger  to  others,  there  is  a  duty  on  his  part 
to  take  all  reasonable  precautions  against  such 
danger,  and  he  does  not  escape  from  liability 
for  the  discharge  of  that  duty  by  employing 
the  contractor,  if  the  latter  does  not  take  these 
precautions.**  The  learned  Judge  added  that 
"accidents  arising  from  what  is  called  casual 
or  collateral  negligence  cannot  be  guarded 
against  beforehand,  and  do  not  come  within 
this  rule."  Penny  v.  Wimbledon  Urban  District 
[1899]  2  Q.  B.  72,  68  L.  J.  Q.  B.  N.  8.  704,  80 
L.  T.  N.  8.  615,  47  Week.  Rep.  665,  63  J.  P. 
406. 

To  the  same  effect  are  these  remarks  of  Lord 
Watson:  "In  cases  where  the  work  is  neces- 
sarily attended  with  risk  he  [the  employer] 
cannot  free  himself  from  liability  by  binding 
the  contractor  to  take  effectual  precautions.  He 
is  bound,  as  in  a  question  with  the  party  in- 
jured, to  see  that  the  contract  is  performed, 
and  is  therefore  liable,  as  well  as  the  contract- 
or, to  repair  any  damage  which  may  be  done." 
Dalton  T.  Angus  (1881)  L.  R.  6  App.  Cas.  740, 
832,  50  L.  J.  Q.  B.  N.  S.  689,  44  L.  T.  N.  S. 
844,  30  Week.  Rep.  196. 

Compare  also  the  following  extracts  from 
the  Judgments  of  American  courts. 

"If,  according  to  prerlous  knowledge  and  ex- 
perience, the  work  to  be  done  is  in  its  nature 
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dangerous  to  others,  howeyer  carefully  per- 
formed, the  employer  will  be  liable,  and  not 
the  contractor,  because,  it  is  said,  it  is  in- 
cumbent on  him  to  foresee  such  danger,  and 
take  precautions  against  it."  Atlanta  &  F.  R. 
Co.  V.  Klmberly  (1891)  87  Ga.  161,  27  Am.  St. 
Rep.  231,  13  S.  B.  277. 

"Where  the  work  contemplated  by  the  eon- 
tract  is  of  such  a  nature  that  the  public  safety 
requires  something  more  to  be  done  than  the 
mere  construction  of  the  improvement,  we  think 
the  owner  of  the  property  owes  a  duty  to  the 
public  to  see  that  proper  safeguards  are  taken : 
and  that,  where  such  precautions  are  not  taken, 
he  should  not  escape  liability  for  resulting  in- 
juries." McCarrier  ▼.  Holllster  (1902)  15  8. 
D.  366,  91  Am.  St  Rep.  695.  89  N.  W.  862. 

"Where  the  act  must  necessarily  result  in  a 
nuisance,  unless  it  be  prevented  by  proper  pre- 
cautionary measures,  the  owner  [of  the  prem- 
ises on  which  the  work  is  to  be  done]  Is  bcmnd 
to  the  exercise  of  such  measures."  Robinson 
V.  Webb  (1875)  11  Bush,  464. 

"If  I  employ  a  contractor  to  do  a  Job  of 
work  for  me,  which  in  the  progess  of  its  execu- 
tion obviously  exposes  others  to  unusual  peril, 
I  ought,  I  think,  to  be  responsible  .  .  .  for 
I  cause  acts  to  be  done  which  naturally  expose- 
others  to  injury."  Norwalk  Gaslight  Co.  ▼. 
Norwalk  (1893)  63  Conn.  495,  28  Atl.  32. 
Quoting  from  the  opinion  of  Seymour,  J.,  ixi^ 
Lawrence  v.  Shipman  (1873)  39  Conn.  586. 

"The  ru*e,  then,  seems  to  be  this:  Where 
work  is  contracted  to  be  done  which  is  not  of  it- 
self dangerous,  but  beconies  so  by  the  negli- 
gence of  the  contractor,  the  employer  is  not 
liable  for  injuries  resulting  therefrom;  but, 
if  the  work  Is  dangerous  of  Itself  unless  guard- 
ed, and  the  employer  makes  no  provision  in 
his  contract  for  its  being  guarded,  and  does 
not  make  a  proper  effort  to  guard  it  himself, 
then  he  is  negligent,  and  cannot  escape  lia- 
bility on  the  ground  that  the  work  was  done* 
by  a  contractor."  Wood  v.  Independent  School 
District   (1876)   44  Iowa,  30. 

The  rule  as  to  the  nonliability  of  the  em- 
ployer for  the  acts  of  a  contractor  "does  not 
apply,  where  the  contract  directly  requires  the- 
performance  of  a  work  intrinsically  dangerous, 
however  skilfully  performed."  2  Dill.  Man. 
Corp.  I  1029.  This  statement  has  been  quoted 
with  approval  in  White  v.  New  York  (1897) 
15  App.  Div.  440.  44  N.  Y.  Supp.  464. 

Under   Ga.   Code   1895,   |   8819,   one  of  the- 
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ly,  carelessly,  and  unlawfully  put  the  plain- 
tiff to  work  upon  and  about  said  dangerous 
and  hazardous  machine  without  notifying 
the  plaintiff  in  any  way  or  manner  as  to  the 
dangerous  and  hazardous  character  of  said 
machine,  or  of  the  danger  and  peril  inci- 
dent to  the  performance  of  the  duty  assigned 
him,  as  aforesaid,  and  without  giving  him 
any  instructions  whatever  as  to  how  he 
should  do  and  perform  said  duty  assigned 
to  him.  Hie  plaintiff  also  alleges  that  on 
the  afternoon  of  said  day,  while  at  his  duty 
about  the  said  machine,  and  which  he  had 
been  ordered  and  directed  to  do  by  the  de- 
fendant, by  reason  of  the  careless,  negligent, 
and  unlawful  acts  and  omissions  of  the  de- 
fendant, as  aforesaid,  and  without  any  fault 
on  his  part,  his  right  hand  was  caught  in 


cases  in  which  the  employer  is  liable  is  when, 
"according  to  previous  knowledge  and  expe- 
rience, the  wark  to  be  done  Is  in  its  nature 
dangerous  to  others,  howeyer  carefully  per- 
formed." 

A  secoDd  mode  of  stating  the  doctrine  is  in- 
dicated by  the  language  of  Cockburn,  Ch.  J., 
in  an  oft-cited  case :  "A  man  who  orders  a 
work  to  be  executed,  from  which,  in  the  nat- 
ural course  of  things,  injurious  consequences  to 
his  neighbor  must  be  expected  to  arise,  unless 
means  are  adopted  by  which  such  consequences 
may  be  prevented,  is  bound  to  see  to  the  doing 
of  that  which  is  necessary  to  prevent  the  mis- 
chief, and  cannot  relieve  himself  of  his  respon- 
sibility by  employing  someone  else — whether  it 
be  the  contractor  employed  to  do  the  work  from 
which  the  danger  arises,  or  some  independent 
person — to  do  what  is  necessary  to  preyent  the 
act  he  has  ordered  to  be  done  from  becoming 
wrongful.  There  is  an  obylous  diiference  be- 
tween committing  work  to  a  contractor  to  be 
executed  from  which,  If  properly  done,  no  in- 
jurious consequences  can  arise,  and  handing 
over  to  him  work  to  be  done  from  which  mis- 
chieyons  consequences  will  arise  unless  pre- 
ventive measures  are  adopted.  While  It  may  be 
just  to  hold  the  party  authorizing  the  work  in 
the  former  case  exempt  from  liability  for  injury, 
resulting  from  negligence  which  he  had  no  rea- 
son to  anticipate,  there  is,  on  the  other  hand, 
good  ground  for  holding  him  liable  for  injury 
caused  by  on  act  certain  to  be  attended  with 
injurious  consequences  if  such  consequences  are 
not  in  fact  prevented,  no  matter  through  whose 
default  the  omission  to  take  the  necessary  meas- 
ures for  such  prevention  may  arise.'*  Bower  t. 
Peate  (1876)  L.  R.  1  Q.  B.  Div.  821,  45  L.  J. 
Q.  B.  N.  S.  446,  85  L.  T.  N.  S.  321. 

In  Hardaker  v.  Idle  District  [1806]  1  Q.  B. 
335,  65  L.  J.  Q.  B.  N.  S.  363,  74  L.  T.  N.  S. 
69,  44  Week.  Rep.  823,  60  J.  P.  106,  Lindley, 
li.  J.,  after  referring  to  several  cases,  said  that 
the  employer  was  held  responsible,  because  It 
was  his  duty  "to  take  whatever  care  was  nec- 
essary to  prevent  injury  .  .  .  from  what  he 
was  doing." 

Similar  language  Is  used  in  the  American 
cases. 

"If,  howeyer,  the  work  Is  one  that  will  re- 
sult in  injury  to  others  unless  preventive  meas- 
ures be  adopted,  the  employer  cannot  relieve 
himself  from  liability  by  employing  a  contract- 
or to  do  what  it  was  his  duty  to  do  to  prevent 
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and  upon  the  revolving  knives  or  bits  of 
said  machine,  aud  cut  and  mangled  so  that 
the  amputation  of  his  right  arm  became  nec- 
essary. The  answer  waa  a  general  denial. 
On  the  trial  of  the  action  the  jury  returned 
a  verdict  for  the  plaintiff  in  the  sum  of 
$1,875,  and  also  returned  special  findings. 
Motion  for  new  trial  was  made  and  over- 
ruled, and  judgment  rendered  upon  the  ver- 
dict. Bill  of  exceptions  was  taken,  petition 
in  error  filed  in  the  circuit  court,  and  on 
hearing  in  that  court  the  judgment  of  the 
court  of  common  pleas  was  reversed  for 
error  in  charging  the  jury  as  follows,  to 
wit:  "To  constitute  the  said  Orion  L. 
Kiger  an  independent  contractor,  it  must 
appear,  in  the  first  place,  that  he  had  a  con- 
tract for  a  job;  that  is,  that  he  had  a  con- 


such  injurious  consequences.  In  the  latter  case 
the  duty  to  so  conduct  one's  own  business  as 
not  to  Injure  another  continuously  remahis  with 
the  employer."  Bailey  v.  Troy  &  B.  R.  Co. 
(1883)   57  Vt.  252,  52  Am.  Rep.  129. 

"The  law  devolves  upon  everyone  about  to 
cause  something  to  be  done,  which  will  prob- 
ably be  injurious  to  third  persons,  the  duty  of 
providing  that  reasonable  care  shall  be  taken 
to  obviate  those  probable  consequences."  South- 
em  Ohio  R.  Co.  V.  Morey  (1890)  47  Ohio  St. 
207,  7  L.  R.  A.  701,  24  N.  B.  269.  The  re- 
porter's headnote  to  the  case,  which  was  ap- 
proved as  a  correct  statement  of  the  law  in 
Covington  &  C.  Bridge  Co.  v.  Stelnbrock  (1899) 
61  Ohio  St.  215,  76  Am.  St.  Rep.  375,  55  N.  E. 
618,  runs  as  follows :  "One  who  causes  work 
to  be  done  is  not  liable,  ordinarily,  for  injuries 
that  result  from  carelessness  in  its  performance 
by  the  employees  of  an  independent  contractor 
to  whom  he  has  let  the  work,  without  reserving 
to  himself  any  control  over  the  execution  of  it. 
But  this  principle  has  no  application  where  a 
resulting  Injury,  Instead  of  being  collateral  and 
flowing  from  the  negligent  act  of  the  employee 
alone,  is  one  that  might  have  been  anticipated 
as  a  direct  or  probable  consequence  of  the  per- 
formance of  the  work  contracted  for.  If  rea- 
sonable care  is  omitted  in  the  course  of  its 
performance.  In  such  cases  the  person  causing 
the  work  to  be  done  will  be  liable,  though  the 
negligence  is  that  of  an  independent  contract- 
or." Tbe  court  remarked  that  the  application 
of  the  rule  as  to  the  nonliability  of  an  em- 
ployer for  the  negligence  of  an  independent 
contractor  is  "coullned  to  the  cases  where,  from 
the  nature  of  the  work  or  the  circumstances 
under  which  it  is  to  be  performed,  no  particular 
duty  is  Imposed  on  the  party  procuring  the 
work  to  be  done,  to  see  that  it  is  carefully 
done." 

.  "It  is  as  sound  a  rule  of  law  as  of  morals, 
that  when,  in  the  natural  course  of  things,  in- 
jurious consequences  will  arise  to  another  from 
an  act  which  I  cause  to  be  done,  unless  means 
are  adopted  by  which  such  consequences  may 
be  prevented,  I  am  bound,  so  far  as  it  lies  with- 
in my  power,  to  see  to  the  doing  of  that  which 
Is  necessary  to  prevent  the  mischief.  Failure 
to  do  so  would  be  culpable  negligence  on  my 
part."  Norwalk  Gaslight  Co.  v.  Norwalk  (1803) 
63  Conn.  405,  28  Atl.  82. 

"Even  if  the  relation  of  principal  and  agent, 
or  master  and  servant,  do  not,  strictly  speak- 
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tract  for  the  manufacture  of  some  definite 
number  of  pieces  of  furniture  of  the  kind  he 
was  engaged  in  making.  He  must  also 
have  hired,  controlled  time,  and  paid  his 
own  hands.  He  must  also  have  had  entire 
control  over  the  mode  and  manner  of  the 
manufacture  of  said  furniture.  He  must 
also  have  had  a  contract  with  the  defendant 
for  the  use  of  its  machinery  for  a  definite 
time,  or  for  such  time  as  was  necessary  to 
complete  the  job  he  had  contracted  to  do. 
If  any  of  theso  elements  are  wanting,  the 
claim  that  he  was  an  independent  contract- 
or must  fail." 

Messrs.  C.  W.  White,  R.  M.  Switmer, 
A.  D.  Aloom,  and  E.  D.  Davis,  for  plain- 
tiff in  error: 

Kiger  was  the  foreman  of  the  manufac- 
turing department,  and  nothing  else. 

The  mere  fact  that  Kiger  and  some  of  the 


Ing,  exist,  yet  the  person  for  whom  the  work  is 
done  may  still  be  liable  if  the  injury  is  such 
as  might  have  been  anticipated  by  him,  as  a 
probable  consequence  of  the  work  let  out  to 
the  contractor."  City  &  Surburban  R.  Co.  v. 
Moores  (1804)  80  Md.  848,  45  Am.  St.  Rep. 
845,  30  Atl.  643. 

'The  fact  that  the  exhibition  was  provided 
and  conducted  by  an  independent  contractor 
would  not  wholly  relieve  the  defendant  from  re- 
sponsibility, provided  it  was  of  such  a  kind 
that  it  would  probably  cause  injury  to  a  spec- 
tator, unless  due  precautions  were  taken  to 
guard  against  harm.*'  Thompson  v.  Lowell,  L. 
&  H.  Street  R.  Co.  (1898)  170  Mass.  577,  40 
L.  R.  A.  345,  64  Am.  St.  Rep.  323,  49  N.  E. 
913. 

The  fact  that  the  case  was  not  one  in  which 
"the  work,  even  if  properly  done,  created  a 
peril  unless  guarded  against"  is  in  some  cases 
noted  as  a  negative  element  which  makes  in 
favor  of  the  employer.  Koch  v.  Fox  (1902)  Tl 
App.  Dlv.  288,  75  N.  Y.  Supp.  913;  Boomer  v. 
Wilbur  (1000)  176  Mass.  482,  53  L.  R.  A.  172, 
57  N.  E.  1004. 

It  is  possible  that  the  kinds  of  work  to 
which  each  of  the  above  forms  of  statement 
is  more  especially  appropriate  are,  in  a  strictly 
logical  point  of  view,  susceptible  of  differen- 
tiation. But  the  disthiction,  if  there  be  any, 
is  too  refined  to  supply  a  practical  basis  for  the 
classification  of  the  decisions.  Inasmuch  as  the 
"danger"  which,  in  one  form  of  statement,  the 
employer  is  declared  to  be  absolutely  bound  to 
guard  against  by  reasonable  care,  possesses  a 
Juridical  significance  only  in  so  far  as  it  may 
produce  the  "injury"  which  is  adverted  to  in 
the  other  form  of  statement,  it  Is  clear  that 
the  ultimate  consequence  upon  which  the  em- 
ployer's responsibility  is  predicated  Is  the  same, 
whichever  may  be  the  standpoint  from  which 
the  evidence  is  considered.  As  a  matter  of  fact, 
no  court  has  ever,  so  far  as  the  writer  is  aware, 
undertaken  to  discriminate  between  the  deci- 
sions by  assigning  them  to  different  categories 
according  as  the  employer's  duty  might  be  con- 
ceived to  arise  out  of  his  ohligation  to  avert 
danger,  or  his  obligation  to  avert  injury. 

The  quality  of  the  work  which  Is  contemplat- 
ed by  the  doctrine  above  enunciated  has  also 
been  defined  by  the  term  "intrinsically  dan- 
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oilier  witnesses  speak  of  having  a  contnust 
with  the  company  does  not  make  him  an  in- 
dependent contractor. 

Cincinnati  v.  Btone,  5  Ohio  St.  38;  Tif- 
fin V.  McCormack,  34  Ohio  St.  638,  32  Am. 
Rep.  408;  Toledo  Stove  Co.  v.  Reep,  18  Ohio 
C.  C.  58,  9  Ohio  C.  D.  467 ;  Andrews  Bros, 
Co.  V.  Bums,  22  Ohio  G.  C.  437. 

If  the  work  was  a  dangerous  one  in  itself, 
the  master  cannot  hide  behind  the  fiction  of 
"independent  contract." 

HugJies  v.  Cincinnati  d  8.  R.  Co.  39  Ohio 
St.  461;  Clark  v.  Fry,  8  Ohio  St.  358,  72 
Am.  Dec.  690;  Southern  Ohio  R.  Co.  v. 
Morey,  47  Ohio  St.  207,  7  L.  R.  A.  701,  24 
N.  E.  269;  EoACver  y.  Whalen,  49  Ohio  St. 
69,  14  L.  R.  A.  828,  29  N.  E.  1049;  Cov- 
ington d  C.  Bridge  Co.  v.  Steinhrock,  61 
Ohio  St.  216,  76  Am.  St.  Rep.  376,  56  N.  E. 
618. 

When   the   company   employed   this   boy, 

gerous."  Birmingham  v.  McCary  (1887)  84  Ala. 
469,  4  So.  630;  Norwalk  Gaslight  Co.  v.  Nor- 
walk  (1893)  63  Conn.  495,  28  Atl.  32;  Jollet 
V.  Harwood  (1877)  86  111.  110,  29  Am.  Rep.  17 ; 
Chicago  Economic  Fuel  Gas  Co.  v.  Myers  (1897) 
168  III.  130,  48  N.  E.  66 ;  Buddin  v.  Fortunato 
(1890;  C.  P.)  16  Daly,  19.5,  31  N.  Y.  S.  R.  278, 
10  N.  Y.  Supp.  115;  Madigan  v.  Wellington  & 
M.  R.  Co.  (1883)  New  Zealand  L.  R.  2  S.  C 
209;  Martin  v.  Sunlight  Gold  Min.  Co.  (1896) 
17  New  South  Wales  L.  R.  364  (description 
held  not  to  be  applicable  to  the  work  of  truck- 
ing and  hauling  in  a  gold  mine). 

It  has  also  been  defined  by  the  term  "in- 
herently dangerous."  Wiggin  v.  St.  Louis 
(1896)  135  Mo.  558,  37  S.  W.  528;  Richmond 
V.  Sitterding  (1903)  101  Va.  354,  65  L.  R.  A. 
445,  99  Am.  St.  Rep.  879,  48  S.  E.  562  (descrip- 
tion held  not  to  be  applicable  to  the  construc- 
tion of  the  brickwork  of  a  house  abutting  on 
a  street). 

And  by  the  term  "dangerous  in  itself:" 
"Where  work  is  dangerous  in  Itself,  or  of  such  a 
character  as  to  be  likely  to  become  dangerous, 
the  person  who  orders  the  work  to  be  done  la 
not  absolved  from  responsibility  by  the  em- 
ploymmt  of  a  contractor."  William,  J.,  in 
Bossence  v.  Kilmore  (1883)  9  Vict.  L.  Rep.  (L.) 
35,  4  Australian  Law  Times,  151. 

These  descriptive  words  have  been  held  to 
be  Inapplicable  to  the  work  of  raising  a  party 
wall  (Negus  v.  Becker  [1894]  143  N.  Y.  303, 
25  L.  R.  A.  667,  42  Am.  St.  Rep.  724,  38  N.  E. 
290)  ;  to  the  work  of  floating  logs  down  stream 
(rierrepont  v.  Loveless  [1878]  72  N.  Y.  211); 
to  the  work  of  excavating  for  a  foundation  near 
a  house  (Crenshaw  v.  Ullman  [1893]  113  Mo. 
633,  20  S.  W.  1077). 

Upon  the  facts,  however,  this  last-cited  de- 
cision is  contrary  to  the  weight  of  authority, 
as  indicated  by  the  cases  collected  in  subd.  VI., 
infra. 

Again,  it  has  been  defined  as  "in  its  nature 
dangerous"  (Angus  v.  Da  I  ton  [1878]  L.  R.  4 
Q.  B.  Div.  162,  187)  ;  and  as  "necessarily  dan- 
gerous" (Ferguson  v.  Hubbell  [1884]  97  N. 
Y.  507,  49  Am.  Rep.  544,  denying  that  the  work 
of  clearing  off  wood  and  brush  from  a  piece  of 
land  could  properly  be  so  described:  Neumann 
V.  Green  leaf  Real  Estate  Co.  [1898]  73  Mo. 
App.  826,  where  a  one-story  building,  the  foan- 
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who  was  at  that  time  under  the  age  of 
fifteen  years,  and  placed  him  at  work  in  a 
place  where  his  life  and  limbs  were  endan- 
gered, it  acted  in  violation  of  the  statute 
law  of  this  state ;  and  this  unlawful  employ- 
saent  was  certainly  a  circumstance  for  the 
jury  to  consider  in  determining  whether 
the  company  had  acted  negligently  towards 
the  boy,— especially  when  we  consider  that 
the  negligence  charged  was  the  failure  to  in- 
struct a  boy  of  tender  years. 

Hoppe  V.  Parmalee,  20  Ohio  C.  C.  303,  11 
Ohio  C.  D.  24;  Meek  v.  Pennsylvania  Co. 
38  Ohio  St.  632;  Queen  v.  Dayton  Coal  d 
T.  Co.  95  Tenn.  458,  30  L.  R.  A.  82,  49  Am. 
St.  Rep.  935,  32  S.  W.  460;  Watson,  Dam- 
ages for  Personal  Injuries,  §§  260-278. 

Messrs.  Grosvencyr,  Jones,  A  Worstell, 
Hollis  C«  Jolmaton,  and  Roncoe  J« 
Manek,  for  defendant  in  error: 

Kiger  had  a  contract  to  do  certain  work 

dation  of  which  was  7  feet  from  the  wall  of 
an  adjacent  house,  was  being  erected  by  a 
contractor  ;  it  was  held  that  this  description  was 
not  applicable  to  the  work)  ;  and  as  "ordinarily 
attended  with  danj^er"  (Boomer  v.  Wilbur 
[19001  176  Mass.  482,  53  L.  R.  A.  172,  57  N.  E. 
1004). 

As  In  the  cases  dealt  with  in  the  note  to 
Thomas  ▼.  Harrington,  ante,  742,  on  the  lia- 
bility of  the  employer  where  the  injury  is  the 
direct  result  of  the  work  contracted  for,  "the 
party  authorizing  the  work  is  Justly  regarded 
as  the  author  of  the  mischief  resulting  from  it, 
whether  he  does  the  work  himself  or  lets  it  out 
by  contract."  2  Dill.  Mun.  Corp.  |  1029,  quot- 
ed with  approval  In  White  v.  New  York  (1897) 
15  App.  DiT.  440,  44  N.  Y.  Supp.  454 ;  Birming- 
ham V.  McCary  (1887)  84  Ala.  469,  4  So.  630; 
and  Joliet  v.  Harwood  (1877)  86  111.  110,  29 
Am.  Rep.  17. 

For  other  cases  In  which  a  similar  point  of 
view  is  indicated,  see  Chicago  Economic  Fuel 
Gas  Co.  V.  Myers  (1897)  168  111.  139,  48  N.  B. 
66;  Matheny  t.  Wolffs  (1865)  2  Duv.  137; 
Dillon  Y.  Hunt  (1881)  11  Mo.  App.  246. 

in  one  case  it  was  argued  that,  as  the  se- 
curity of  third  persons  will  not  be  any  the 
more  effectually  secured  if  an  employer  retains 
the  control  of  a  dangerous  piece  of  work  which 
he  desires  to  have  done,  but  which,  owing  to  his 
lack  of  knowledge  or  skill,  he  cannot  himself 
perform.  It  is  unreasonable  to  charge  him  with 
responsibility  for  the  negligence  of  those  to 
whom  he  intrusts  the  work.  But  this  conten- 
tion did  not  prevail.  Covhigton  ft  C.  Bridge  Co. 
Y.  Steinbrock  (1899)  61  Ohio  St.  215,  76  Am. 
St.  Rep.  375,  55  N.  E.  618. 

In  discussing  the  contention  thus  pressed 
upon  it,  the  court  said :  "There  is  a  seeming 
force  in  this,  but  only  so.  It  is  not  agreeable  to 
the  principles  of  distributive  Justice.  For  it 
is  equally  a  hardship  that  one  should  suffer 
loss  by  the  negligent  performance  of  work  which 
another  pi*ocured  to  be  done  for  his  own  bene- 
fit, and  which  he  in  no  way  promoted,  and  over 
which  he  had  no  control.  Hence,  where  work 
is  to  be  done  that  may  endanger  others,  there 
Is  no  real  hardship  in  holding  the  party  for 
whom  It  is  done  responslbile  for  neglect  In  doing 
it.  Though  he  may  not  be  able  to  do  It  him- 
self, or  Intelligently  supervise  It,  he  will,  nev- 
65  L.  R.  A. 


in  a  certain  way,  and  to  say  that  he  must 
have  had  "entire  control  over  the  mode  and 
manner  of  the  manufacture"  impressed  upon 
the  jury  the  opinion  that  he  must  have  had 
an  independent  right  to  make  furniture  of 
any  form  that  he  saw  fit,  wholly  independent 
of  any  views  or  wishes  of  the  company  it- 
self. 

Hughes  v.  Cincinnati  d  8  R.  Co.  39  Ohio 
St.  461. 

To  constitute  Kiger  an  independent  con- 
tractor it  need  not  appear  that  he  had  a 
contract  for  a  job, — ^that  is,  that  he  had  a 
contract  for  the  manufacture  of  some  defi- 
nite number  of  pieces  of  furniture  of  the 
kind  he  was  engaged  in  making. 

Samuelson  v.  Cleveland  Iron  Min.  Co.  49 
Mich.  164,  43  Am,  Rep.  456,  13  N.  W.  499; 
Fink  v.  Missouri  Furnace  Co.  82  Mo.  276, 
52  Am.  Rep.  376;  16  Am.  &  Eng.  Ena  I.AW, 
2d  ed.  p.  188. 

er the] ess,  be  the  more  careful  in  selecting  an 
agent  to  act  for  him.  This  Is  a  duty  which 
arises  in  all  cases  where  an  agent  is  employed ; 
and  no  harm  can  come  from  stimulating  its 
exercise  in  the  employment  of  an  independent 
contractor,  where  the  rights  of  others  are  con- 
cerned.** 

If  the  case  Is  one  in  which  the  law  casts  up- 
on the  employer  the  duty  of  seeing  that  reason- 
able precautions  are  taken  by  the  contractor  to 
protect  third  persons,  the  mere  circumstance 
that  the  particular  act  which  was  the  Immediate 
cause  of  the  injury  was  unnecessary,  and  was 
not  only  unauthorized,  but  positively  forbid- 
den, will  not  enable  the  employer  to  escape 
liability.  This  doctrine  was  laid  down  by  the 
House  of  Lords  in  rejecting  the  contention  to 
the  opposite  effect,  which  was  put  forward  by 
the  defendant's  counsel  in  Hughes  v.  Perclval 
(1883)  L.  R.  8  App.  Cas.  443,  450,  52  L.  J.  Q. 
B.  N.  8.  719,  49  L.  T.  N.  S.  189,  31  Week.  Rep. 
725,  47  J.  P.  772,  the  facts  of  which  are 
given  in  VII.,  c,  infra.  Discussing  the  argu- 
ment urged  with  reference  to  the  cutting  of  the 
wall,  Lord  Watson  said :  "Unnecessary  It  cer- 
tainly was,  because  the  staircase  might  have 
been  securely  fixed  without  interfering  with  the 
wall.  Unauthorized  and  forbidden  It  also  was. 
In  this  sense,  that,  by  the  terms  of  the  con- 
tract and  relative  specification,  the  contractor 
was  bound  to  leave  the  wail  untouched.  But 
the  terms  of  the  contract  and  specification  are. 
In  my  opinion,  of  no  relevancy  as  in  a  ques- 
tion with  the  respondent.  If  there  were  any 
reason  to  suppose  that  an  ordinary  workman 
intrusted  with  the  Job  might  cut  Into  the  wall, 
the  appellant  took  a  very  proper  precaution 
when  he  bound  his  contractor  not  to  cut  It; 
but  he  failed  in  his  duty  to  the  respondent  when 
he  permitted  the  contractor  and  his  workmen 
to  neglect  that  precaution.  I  am  of  opinion 
that  the  appellant  could  not  establish  a  good 
defense  to  the  respondent's  claim  •  by  simply 
proving  that  It  wa^  not  In  the  least  necessary  to 
cut  the  wall,  and  that  the  contractor  was  un- 
der an  obligation  not  to  do  It.  It  appears  to  me 
that  he  could  not  escape  from  liability  unless 
he  further  proved  that  It  could  not  have  been 
reasonably  anticipated  that  any  workman  of 
ordinary  skill  In  such  operations,  who  was  nei- 
ther insane  nor  dishonest,  would  have  dreamt 
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There  was  no  propriety  in  calling  the  at- 
tention of  the  jury  to  the  child-labor  stat- 
ute. 

Davifly  J.,  delivered  the  opinion  of  the 
court : 

Whether  the  instruction  given  by  the 
court  to  the  jury  in  relation  to  an  inde- 
pendent contractor  was  right  or  wrong  is, 
in  our  opinion^  immaterial  in  law,  because 
the  defense  that  the  plaintiff  was  an  em- 
ployee of  an  independent  contractor  is  not 
available  to  the  defendant  under  the  facts 
of  this  case.  Conceding  that  Kiger  was  an 
independent  contractor,  yet  it  is  an  undis- 
puted fact  that,  under  his  agreement  with 
the  defendant,  he  was  to  perform  his  serv- 
ices   witli   material    and   machinery   which 


of  cutting  the  wall.  I  can  find  no  allegation  to 
that  effect ;  nor  do  the  statements  made  by  the 
appellant's  counsel  appear  to  me  to  sustain  the 
inference  that  the  cutting  of  the  wall  was  an 
act  of  that  Improbable  description.  It  is  not 
said  that  the  contractor's  workmen  were  de- 
ficient In  ordinary  skill,  or  that  their  act, 
however  Ill-adjudged,  was  dictated  by  any  other 
motive  than  a  desire  to  perform  their  work 
efficiently.  In  these  circumstances,  the  only 
inference  in  fact  which  I  can  draw  is  that  these 
men  ought  to  have  been  specially  directed  not 
to  interfere  with  the  wall,  and  that  care  should 
have  been  taken  that  they  obeyed  the  direc- 
tion." To  the  same  effect  see  the  remarks  of 
Lord  Blackburn. 

It  is  clear  that  the  acceptance  of  a  doctrine 
which  rests  upon  the  hypothesis  that  the  em- 
ployer should  have  seen  that  the  stipulated  work 
was  likely  to  cause  danger  to  others  involves 
the  consequence  that  a  plaintiff  cannot  be  de- 
barred from  recovery  merely  for  the  reason 
that  his  injury  was  not  a  necessary  result  of 
that  work. 

In  Thompson  v.  Lowell,  L.  ft  H.  Street  R.  Co. 
(1898)  170  Mass.  577,  40  L.  R.  A.  345,  64  Am. 
St.  Rep.  323,  49  N.  E.  913,  the  facts  of  which 
are  stated  in  subd.  YIII.,  infra,  the  defendant 
asked  for  an  Instruction  that  It  "was  not  re- 
sponsible unless  the  exhibition  was  in  Its  na- 
ture such  that  It  would  necessarily  bring  wrong- 
ful consequences  to  pass,  unless  guarded  against, 
and  the  defendant  failed  to  exercise  due  care 
to  prevent  harm."  The  Judge,  instead  thereof, 
instructed  the  Jury  that  "the  defendant  Is  not 
responsible  unless  the  exhibition  was  in  Its  na- 
ture such  that  It  would  necessarily  or  probably 
cause  injury  to  some  person  present  under  the 
defendant's  invitation,  unless  guarded  against, 
and  the  defendant  failed  to  exercise  due  care 
to  prevent  harm."  The  substituted  instruc- 
tion was  held  to  be  correct. 

The  questions,  whether  the  stipulated  work 
Itself  was  essentially  dangerous,  and  whether 
it  was  the  understanding  of  the  employer  that 
the  contractor  was  to  adopt  an  essentially  dan- 
gerous method  of  executing  the  work,  should  be 
submitted  to  the  Jury,  where  the  evidence  is 
such  that  these  Issues  may,  without  Impropriety, 
be  decided  in  the  plaintiff's  favor. 

It  was  so  held  in  a  case  where  contractors  let 
to  another  a  contract  for  the  dragging  of  piles 
through  the  streets  of  a  city  In  violation  of  an 
ordinance,  and  a  child  was  killed  while  the 
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were  furnished  by  the  defendant,  and  that 
with  these  was  the  dangerous  machine  which 
injured  the  plaintiff.  That  it  was  danger- 
ous when  operated  by  one  who  had  not  been 
properly  instructed,  is  specially  found  by 
the  jury;  and,  indeed,  that  fact  stands  out 
distinctly  all  through  the  evidence  contained 
in  the  record.  So  that  this  case,  so  far  as 
the  defense  of  an  independent  contract  is 
concerned,  comes  directly  within  the  door 
trine  of  this  court  as  announced  in  Southern 
Ohio  R.  Go.  V.  Morey,  47  Ohio  St.  207,  7  L. 
R.  A.  701,  24  N.  E.  269,  and  C&oington  d  O. 
Bridge  Co.  v.  Steinbrock,  61  Ohio  St.  215, 
76  Am.  St.  Rep.  375,  55  N.  E.  618.  It  is  a 
case  in  which,  under  the  circumstances 
shown,  "a  resulting  injury  .  .  .  might 
have  been  anticipated  as  a  direct  or  probable 

work  was  being  executed.  Doran  v.  Flood  (1801^ 
47  Fed.  543.  The  court  said:  "If  these  de- 
fendants had  contracted  for  dragging  these  logs 
along  the  streets  as  they  were  dragged,  and  so 
dragging  them  caused  the  injury,  they  would, 
without  doubt,  be  liable.  Letting  the  hauling 
for  that  distance  at  that  price,  to  a  person  not 
a  common  carrier,  who  had  no  trucks  or  con- 
nection with  facilities  for  doing  it  otherwise 
than  by  dragging,  would  have  some  tendency  to- 
wards showing  that  the  understanding  with 
the  defendants  was  that  it  was  to  be  done  by 
dragging,  as  it  was  done.  The  Jury  might  hare 
found  that  moving  such  logs  in  such  streets  was 
dangerous  in  Itself;  and  the  circamstances  or 
the  Injury  tended  to  show  that  dragging  the 
logs,  instead  of  trucking  them,  caused  it." 

The  theory  which  predicates  the  existence  of 
a  nondelegable  duty  upon  the  fact  that  the 
contractor  was  employed  to  execute  an  essen- 
tially dangerous  piece  of  work  is  not  recognised 
In  Georgia,  as  the  construction  put  upon  the 
section  of  the  Code  which  dealt  with  the  sub- 
ject (3819)  is  that  the  only  Instances  in  which 
an  employer  of  an  Independent  contractor  Is 
liable  for  the  negligence  of  such  contractor  are 
those  therein  enumerated  and  defined.  Ridge- 
way  V.  Downing  Co.  (1900)  109  Oa.  691.  34 
S.  R.  1028,  holding  that  where  the  owner  of 
a  vacant  city  lot,  who  for  many  years  has  suf- 
fered the  public  to  use  a  thoroughfare  OTer  the 
same,  employs  an  Independent  contractor  to  con- 
struct a  building  thereon  according  to  certain 
specifications,  Including  excavations  for  piling 
for  the  foundation  ;  and  the  contractor  digs  a 
trench  for  such  purpose  across  the  thorough- 
fare,— the  owner  Is  not  liable  for  a  personal  In- 
Jury  sustained  by  one  who  falls  into  the  trench 
by  reason  of  its  unguarded  condition.  The  main 
contention  of  the  plaintiff  was  that  the  law  Im- 
posed upon  the  defendant  the  duty  of  guarding 
the  dangerous  excavation  dug  by  him,  or  his 
contractor  or  servants,  across  the  way  which 
had  been  used  by  the  public  for  years ;  and  that 
this  duty  could  not  be  delegated  to  an  Independ- 
ent contractor. 

III.  Limits  of  the  doctrine. 

One  of  the  subsidiary  propositions  which  are 
deduclble  from  the  general  principle  under 
which  an  employer  is  relieved  from  responsi- 
bility for  the  torts  of  an  independent  contractor 
may  be  thus  enunciated:  "If  the  act  to  be 
doue  may  be  safely  done  in  the  exercise  of  due 
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consequence  of  the  performance  of  the  work 
contracted  for  if  reasonable  care  is  omitted 
in  the  course  of  its  performance."  But  while 
we  cannot  affirm  the  judgment  of  the  cir- 
cuit court  upon  the  reason  assigned  by  that 
court,  we  nevertheless  are  of  the  opinion 
that  the  judgment  ought  to  be  affirmed  up- 
on an  altogether  different  ground,  which 
appears  upon  the  record.  As  already  inti- 
mated,, the  only  question  which  was  prop- 
erly raised  by  the  pleadings  and  the  evidence 
in  this  case  was  whether  the  defendant, 
having  knowledge  of  the  youth  and  inexpe 
rienoe  of  the  plaintiff,  "negligently,  care- 
lessly, and  unlawfully  put  the  plaintiff  to 
work  upon  and  about  said  dangerous  and 
hazardous  machine,  .  .  .  without  noti- 
fying the  plaintiff  in  any  manner  as  to  the 


dangerous  and  hazardous  character  of  said 
machine.  .  .  .  and  without  giving  him 
any  instructions  whatever  as  to  how  he 
should  do  and  perform  said  duty  assigned 
him,"  whereby  the  plaintiff  was  injured. 
The  trial  judge,  in  instructing  the  jury  in 
regard  to  this  issue,  turned  aside  to  say 
that,  "in  fact,  the  employment  of  children 
under  the  age  of  sixteen  years  at  any  em- 
ployment whereby  life  or  limb  is  endan- 
gered is  prohibited  by  statute  in  this 
state,  and  any  person,  firm,  or  corporation 
that  wilfully  permits  such  children  to  be  so 
employed  is  deemed  guilty  of  a  misdemeanor. 
But  while  this  statute  makes  it  unlawful 
to  employ  children  under  the  age  of  sixteen 
years  at  any  employment  whereby  life  or 
limb  is  endangered,  the  mere  fact  of  such 


care,  although  in  the  absence  of  such  care  In- 
jurious consequences  to  third  persons  would  be 
likely  to  result,  then  the  contractor  alone  is 
liable,  provided  it  was  his  duty  under  the  con- 
tract to  exercise  such  care."  Bngel  v.  Eureka 
Club  (1893)  137  N.  Y.  100,  33  Am.  St.  Rep. 
692,  60  N.  Y.  S.  R.  188,  32  N.  M.  1052,  Revers- 
ing (1892)  45  N.  Y.  S.  R.  940,  18  N.  Y.  Supp. 
945,  in  which  the  supreme  court  had  adhered  to 
its  former  judgment,  as  reported  in  (1891)  ?>9 
Hun,  593,  37  N.  Y.  S.  R.  627,  14  N.  Y.  Supp.  184. 

In  the  practical  application  of  such  a  doc- 
trine there  is  an  obvious  difficulty  in  fixing  the 
boundary  line  between  the  cases  which  are  prop- 
erly governed  by  it,  and  those  which  fall  within 
the  domain  of  the  doctrine  now  under  discus- 
sioD.     The  difficulty  is  twofold. 

In  the  first  place.  It  seems  to  be  scarcely  pos- 
sible. In  stating  the  latter  doctrine,  to  avoid 
the  use  of  phraseology  which  shall  not  be  sug- 
gestive of  a  field  of  operation  so  wide  as  to 
bring  it  into  confilct  with  the  former  doctrine. 
This  source  of  embarrassment  is  adverted  to  in 
judicial  criticisms  of  some  of  the  formularies 
which  have  been  proposed.  In  Hughes  v.  Per- 
cival  (1883)  L.  R.  8  App.  Cas.  443,  52  L.  J. 
Q.  B.  N.  8.  719,  49  L.  T.  N.  S.  189,  31  Week. 
Rep.  725,  47  .T.  P.  772,  Lord  Blackburn 
thus  criticized  the  language  of  Cockbum, 
Ch.  J.,  in  Bower  v.  Peate  (1876)  L.  R. 
1  Q.  B.  Div.  321,  45  L.  J.  Q.  B.  N.  S.  446, 
86  L.  T.  N.  S.  321  (see  II.,  supra)  :  *'I  doubt 
whether  this  is  not  too  broadly  stated.  If  tak- 
en in  the  full  sense  of  the  words,  it  would  seem 
to  render  a  perstn  who  orders  post-horses  and 
a  coachman  from  an  inn  bound  to  see  that  the 
coachman,  though'  not  his  servant,  but  that  of 
the  innkeeper,  uses  that  skill  and  care  which 
are  necessary,  when  driving  the  coach,  to  pre- 
vent mischief  to  the  passengers."  It  is  not 
easy  to  admit,  however,  that  the  doctrine,  as 
enounced,  does  really  involve  the  extreme  con- 
sequences thus  ascribed  it  As  was  pointed  out 
by  Smith,  L.  J.,  in  Hardaker  v.  Idle  District 
[1896J  1  Q.  B.  835,  347,  65  U  J.  Q.  B.  N.  S.  363, 
74  L.  T.  N.  8.  69,  44  Week.  Rep.  323,  60  J.  P. 
196,  "it  is  not,  in  the  natural  course  of  things,  to 
be  expected,  when  a  man  hires  post-horses  and 
a  coachman  from  an  innkeeper,  that,  unless 
means  are  adopted  to  prevent  them,  injurious 
consequences  will  arise  to  his  neighbor."  In 
the  last  cited  case  Lindley,  L.  J.,  also  refers  to 
the  difficulty  of  expressing  the  general  principle 
In  terms  which  will  apply  to  all  cases. 
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In  Bibb  V.  Norfolk  ft  W.  R.  Co.  (1891)  87  Va. 
711,  14  8.  E.  163,  the  Virginia  court  of  appeals, 
after  quoting  the  statement  in  Mechem, 
Agency,  i  747,  to  the  effect  that  "it  Is  the  duty 
of  every  person  who  does  in  person,  or  causes 
to  be  done  by  another,  an  act  which  from  its  na- 
ture is  liable,  unless  precautions  are  taken,  to 
do  injury  to  others,  to  see  to  it  that  those  pre- 
cautions are  taken ;  and  he  cannot  escape  this 
duty  by  turning  the  performance  over  to  a  con- 
tractor,"— ^proceeded  thus :  "In  stating  the 
first  branch  of  this  proposition,  the  author  was 
not  as  guarded  in  the  language  employed  as  he 
might,  and  perhaps  should,  have  been,  in  the 
light  of  the  decided  cases  upon  which  he  seems 
to  have  based  his  statement  of  the  principle. 
The  language,  at  first  blush,  seems  to  be  open  to 
the  Interpretation  that  every  person,  natural  or 
artificial,  who  does  in  person,  or  causes  to  be 
done  by  another,  work  which  from  Its  nature  Is 
liable,  unless  precautions  are  taken,  to  do  Injury 
to  others,  must  see  to  It  in  person  that  the  neces- 
sary precautions  are  taken,  and  cannot  escape 
liability  for  the  nonperformance  of  such  duty 
by  turning  the  whole  performance  over  to  a  con- 
tractor, although  the  employer  has  exercised 
proper  care  in  the  selection  of  a  skilful  and  com- 
petent person,  exercising  an  independent  employ- 
ment, and  has  contracted  with  such  person  for 
the  execution  of  the  entire  work  by  the  means 
and  methods  of  his  own  selection.  Work  is  con- 
stantly being  performed  by  Independent  con- 
tractors, as  well  as  others,  which  in  the  nature 
of  things  may.  In  the  course  of  Its  execution, 
result  In  Injury  to  others;  but  It  by  no  means 
follows  that  an  employer  In  any  such 
case  must  personally  supervise  the  work 
and  see  that  the  necessary  precautions  are 
taken,  and  that,  for  his  failure  to  do  so,  he 
must  be  held  liable  in  damages  for  injuries  to 
other  persons.  For  if.  In  the  nature  of  things, 
the  mere  liability  of  the  work  to  result  in  in- 
jury to  someone  be  made  the  test,  then  it  Is  ob- 
vious that  the  line  of  distinction  becomes  shad- 
owy and  indistinct  between  acts  which  are  un- 
lawful, or  are  per  ae  nuisances,  or  that  cannot 
be  done  without  doing  damage,  and  those  the 
performance  of  which  not  only  may,  but  In  the 
nature  of  things  must,  often  be  committed  to 
others;  as  is  the  case  with  a  railway  company 
in  the  construction  and  repair  of  Its  roadway, 
bridges,  and  other  structures.  .  .  .  There 
Is  manifestly  a  broad  distinction  between  the 
statement  of  the  author  (Mechem)  and  that  of 
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employment  in  violation  of  the  statute  does 
not  of  itself  warrant  a  recovery  against  the 
employers,  but  it  is  only  a  circumstanoe  to 
be  considered  by  the  jury  in  connection  with 
the  other  evidence  in  the  case  as  bearing  up- 
on the  question  of  the  negligence  of  the 
employer  in  causing  the  injury.  As  applied 
to  this  case,  the  statute  made  it  the  duty 
of  the  defendant,  if  it  did  not  know  plain- 
tiff's age,  to  use  due  care  and  caution  to 
ascertain  his  age;  and,  if  it  failed  to  do  so, 
and  employed  plaintiff,  while  within  the  pro- 
hibited age,  in  a  service  that  was  hazardous 
to  his  life  and  limb,  knowing  him  to  be  un- 
der the  age  of  sixteen  years,  or  when,  by 
the  exercise  of  due  care  and  caution,  it 
could  have  ascertained  that  he  was  under 
that  age,  it  is  a  fact  or  circumstance  to  be 
considered  by  you  in  determining  the  ques- 
tion of  the  alleged  negligence  and  other 
wrongful   conduct  of  defendant  in  causing 


the  injury  to  plaintiff."  This  was  clearly 
erroneous  and  prejudicial,  because  it  sub- 
mitted to  the  jury,  as  evidence  of  negligence, 
a  matter  which  was  not  competent  as  evi- 
dence in  a  case  such  as  this.  Buswell,  Per- 
sonal Injuries,  §  112.  It  was  not  charged 
in  the  petition,  and  could  not  be  claimed, 
that  the  plaintiff's  injury  resulted  in  any 
direct  or  immediate  way  from  an  ill^al  em- 
ployment of  the  plaintiff;  but  it  was  claimed 
that,  being  employed,  the  employer  neglect- 
ed his  legal  duty  to  give  proper  instructions 
as  to  the  use  of  a  dangerous  machine.  There- 
fore, whether  the  statute  had  been  violated 
or  not,  the  suggestion  of  that  matter  by  the 
trial  judge  was  altogether  irrelevant,  and 
could  not  be  otherwise  than  prejudicial.  It 
was  stated  and  restated  that  "the  fact  of 
such  employment  in  violation  of  the  stat- 
ute ...  is  a  circumstance  to  be  con- 
sidered by  the  jury  in  connection  with  other 


the  judge  whose  language  is  quoted  as  illus- 
trating the  distinction  stated  by  the  former.  In 
the  former  the  author  makes  the  fact  that  the 
act  to  be  performed  is,  in  its  nature,  liable  lo 
result  in  injury  to  others  the  test;  while  the 
judge  whose  language  Is  quoted  applies  as  the 
test  the  fact  that  the  work  is  one  that  will  re- 
sult in  injury  to  others  unless  preventive  meas- 
ures be  adopted."  The  Judicial  statement  here 
referred  to  is  that  which  was  quoted  in  subd. 
II.,  infra,  from  the  opinion  In  Bailey  v.  Troy  & 
B.  R.  Co.  (1883)  57  Vt.  252,  52  Am.  Rep.  129. 
It  should  be  observed,  however,  that  the  phrase- 
ology used  by  Mr.  Mechem,  even  if  not  entirely 
warranted  by  the  case  which  is  cited,  is  quite 
in  harmony  with  the  language  used  in  the  cases 
referred  to  in  the  preceding  subdivision. 

In  the  second  place,  although  It  cannot  be  dis- 
puted that,  as  a  matter  of  abstract  logic,  a  well- 
marked  distinction  exists  between  work  which 
may  be  safely  done  if  due  care  is  taken,  and 
work  which  is  dangerous  unless  due  care  is 
taken  In  respect  to  the  observance  of  certain  pre- 
cautions, it  Is  often  far  from  easy,  in  dealing 
with  the  Infinitely  diversified  groups  of  concrete 
facts  which  present  themselves  in  litigation,  to 
give  effect  to  this  distinction  by  determining  the 
category  to  which  the  work  in  question  should 
be  assigned.  The  extent  of  the  region  covered 
by  a  doctrine  the  applicability  of  which  in 
each  particular  Instance  depends  upon  the  mean- 
ing of  a  phrase  so  extremely  vague  as  '*work 
which  Is  likely  to  cause  danger  or  injury  to 
others,*'  Is  a  matter  which  can  only  be  deter- 
mined by  Judicial  legislation ;  and  the  arbitrary 
and  empirical  nature  of  the  tests  which  are 
available  for  this  process  Is  shown  in  a  very 
striking  manner  by  the  antagonistic  decisions 
which  have  been  rendered  in  regard  to  similar 
or  identical  circumstances.  The  cases  in  which, 
as  shown  in  the  ensuing  subdivision,  the  em- 
ployer has  been  held  liable  for  the  failure  of  a 
contractor  to  take  proper  precautions  to  protect 
the  certain  classes  of  persons  from  dangers  cre- 
ated by  unguarded  excavations,  by  the  removal 
of  lateral  support,  and  by  the  use  of  explosives 
for  blasting  purposes,  are  in  singular  confiict 
with  those  in  which  the  employer  has  been  ab- 
solved from  liability  for  Injuries  traceable  to 
the  same  causes,  on  the  ground  that  the  dam- 
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age  was  due  to  the  manner  in  which  the  work 
was  done.  See  subd's.  VII.  b,  and  VII.  c  of 
note  to  Salllotte  v.  King  Bridge  Co.  ante,  620, 
on  General  rule  as  to  absence  of  liability  of  em- 
ployer for  torts  of  independent  contractor.  In 
some  Instauces,  however,  this  confiict  Is  possibly 
to  be  accounted  for  by  the  fact  that  the  doctrine 
discussed  In  the  present  subtitle  was  not  brought 
to  the  attention  of  the  court. 

Cases  which  He  near  the  border  line,  and 
which  are  not  concluded  by  precedents  so  close 
as  to  be  binding,  will  always  continue  to  be  a 
source  of  embarrassment.  The  dlfUcuIties 
which  such  cases  involve  may  be  usefully  illus- 
trated by  advertlug  to  one  recent  decision  In 
which  the  question  of  the  applicability  of  the 
doctrine  dealt  with  In  this  subtitle  was  directly 
raised  by  the  language  In  which  the  instructions 
to  the  Jury  were  couched.  Boomer  v.  Wilbur 
(1900)  176  Mass.  482,  53  L.  R.  A.  172,  57  N.  B. 
1004.  There  the  injury  was  caused  by  a  brick, 
which  a  mason  employed  to  repair  a  chimney, 
let  fall  Into  the  street,  and  the  trial  judge 
charged  that,  if  "such  work  on  the  chimneys 
would  ordlnarllv  be  attended  with  danger  to  the 
public,  unless  proper  precautions  to  avoid  It 
were  taken,  the  defendants  were  bound  to  take 
proper  precautions,  or  to  see  that  proper  pre- 
cautions were  taken,  for  the  safety  of  the  pub- 
lic." This  instruction  was  held  to  be  erroneous 
for  reasons  thus  explained :  "This  is  not  a  case 
where  the  work,  even  if  properly  done,  creates 
a  peril,  unless  guarded  against,  as  In  the  cases 
relied  upon  by  the  plaintiff.  The  accident  was 
caused  by  the  act  of  the  contractor  in  doing 
what  It  was  not  necessary  for  him  to  do,  what 
he  was  not  expected  to  do.  .  .  .  If  it  had 
been  necessary  for  him  to  topple  the  chimney 
over  into  the  street,  or  to  remove  the  bricks  by 
letting  them  fall  into  it,  or  the  contract  had  con- 
templated such  action,  the  instructions  would 
not  have  been  objectionable ;  but,  as  this  was  not 
necessary  or  intended,  the  work  could  not  be 
classed  as  work  which.  If  properly  done,  was 
ordinarily  attended  with  danger  to  the  public 
The  negligence.  If  any,  was  In  a  mere  detail  of 
the  work.  The  contract  did  not  contemplate 
such  negligence,  and  the  negligent  party  is  the 
only  one  to  be  held.** 
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evidence  in  the  case  as  bearing  upon  the 
question  of  the  negligence  of  the  employer 
in  causing  the  injury."  This  case  is  not  at 
all  like  the  cases  of  Meek  v.  PenneyVwxma 
Co,  38  Ohio  St.  632,  and  Da/via  v.  Quamieriy 
45  Ohio  St.  470,  4  Am.  St.  Rep.  548,  15  N. 
E.  350.  In  each  of  those  cases  the  negligent 
act  complained  of  was  the  very  act  which 
was  made  unlawful  by  ordinance  or  by  stat- 
ute, and  for  that  reason,  while  repudiating 
the  doctrine  that  a  violation  of  a  statute  or 
ordinance  is  per  ae  negligence,  this  court 
has  held  that  in  such  cases  the  fact  that  the 
act  which  was  charged  to  be  negligent  was 
also  a  breach  of  statute  may  be  considered 
with  other  evidence  as  a  circumstance  tend- 
ing to  prove  negligence.  The  reason  for 
this  rule  is  that  the  injured  party  has  a 
right  to  assume  that  the  other  party  will 
obey  the  law,  and  has  the  right  to  govern 
himself  accordingly;   and  hence,  when  the 


IV.  Effect  of  stipulation  by  contractor  to  take 
appropriate  precautions. 

See  also  subd.  IV.  a,  of  note  to  Anderson  v. 
Fleming,  66  L.  R.  A.  — ,  on  Liability  of  em- 
ployer for  acts  of  independent  contractor 
tchere  injuries  result  from  nonperformance  of 
absolute  duties  of  employer. 

In  any  case  where  the  doctrine  stated  In 
snbd.  II.,  supi-a,  is  appHcable,  the  employer 
'*may  bargain  with  the  contractor  that  he  shall 
perform  the  dnty,  and  stipulate  for  an  indem- 
nity from  him  if  it  is  not  performed ;  but  he 
cannot  thereby  relieve  himself  from  liability  to 
those  injured  by  the  failure  to  perform  it." 
Dalton  V.  Angus  (1881)  L.  R.  6  App.  Cas.  740, 
829,  50  L.  J.  Q.  B.  N.  8.  689,  44  L.  T.  N.  S.  844, 
30  Week.  Rep.  196,  per  Lord  Blackburn. 

A  similar  statement  of  principles  by  the  same 
distinguished  Jurist  was  made  in  another  case 
decided  soon  afterwards :  A  person  upon  whom 
the  law  casts  a  duty  is  at  liberty  to  employ  an- 
other to  fulfil  that  duty,  and,  if  they  so  agree  to- 
gether, to  exact  a  stipulation  that  he  is  to  be 
indemnified  if  injury  results  from  the  nonful- 
fllment  of  the  duty;  but  the  employer  still  re- 
mains subject  to  that  duty,  and  liable  for  the 
consequences  if  it  is  not  fulfilled.  Hughes  v. 
Percival  il883)  L.  R.  8  App.  Cas.  443,  52  L. 
J.  Q.  B.  N.  S.  719,  49  L.  T.  N.  S.  189,  31  Week. 
Rep.  725,  47  J.  P.  772. 

For  other  cases  embodying  a  similar  doctrine, 
see  Bower  v.  Peate  (1876)  L.  R.  1  Q.  B.  Div. 
321.  45  L.  J.  Q.  B.  N.  S.  446,  35  L.  T.  N.  S.  321  ; 
The  Snark  11899]  Prob.  74,  68  L.  J.  Q.  B.  N.  S. 
22,  80  L.  T.  N.  S.  25,  47  Week.  Rep.  398,  8  Asp. 
Mar.  I..  Cas.  483 ;  Norwalk  Gaslight  Co.  v.  Nor- 
walk  (1893)  63  Conn.  495,  28  Atl.  82;  Cabot  v. 
Kingman  (1896)  166  Mass.  403,  33  L.  R.  A.  45, 
44  N.  E.  344. 

In  Osbom  v.  Union  Ferry  Co.  (1869)  53  Barb. 
629,  the  court  expressed  the  opinion  that,  where 
the  contractor  has  stipulated  to  use  the  neces- 
sary precautionary  measures  to  protect  the  pub- 
lic against  accidents,  the  owner  or  employer  is 
relieved  from  responsibility. 

The  court  considered  this  to  be  the  effect  of 
Buffalo  V.  HoIIoway  (1852)  7  N.  Y.  493,  57  Am. 
Dec.  550,  and  Storrs  v.  Utica  (1858)  17  N.  Y. 
104,  72  Am.  Dec.  437.  But  the  eonstractlon 
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law  is  violated,  and  injury  occurs,  that  is 
some  evidence  of  negligence.  Whether  this 
reasoning  is  altogether  sound  or  not  is  not 
within  the  scope  of  our  present  inquiry. 
We  are,  however,  not  now  inclined  to  ex- 
tend the  rule  further.  The  employment  of 
the  plaintiff  when  he  was  under  sixteen 
years  of  age  was  not  the  proximate  cause 
of  the  injury,  and  it  could  not  in  any  de- 
gree tend  to  show  that  the  defendant  was 
negligent  in  not  giving,  or  causing  to  be 
given,  to  the  plaintiff,  proper  instructions 
as  to  operating  the  machine.  W^e  find  no 
other  error  in  the  record. 

The  judgment  of  the  Circuit  Court  re- 
versing the  judgment  of  the  Court  of  Com- 
mon Pleas  and  remanding  the  cause  for 
a  new  trial  is  therefore  affirmed. 

Bvrkety  Ch.  J.,  and  Shanok,  Prioe,  and 

Crew,  JJ.,  concur. 


thus  put  upon  these  cases  is  clearly  erroneous. 
The  first  mentioned  Is  not  in  point,  as  it  simply 
deals  with  the  right  of  a  defendant  who  has 
been  compelled  to  pay  damages  in  satisfaction 
of  an  absolute  liability  to  secure  indemniflcatloD 
from  a  contractor  whose  negligence  was  the  im- 
mediate cause  of  the  injury.  The  second  case 
Is,  as  an  authority,  directly  antagonistic  to  the 
proposition  in  support  of  which  it  is  cited,  as 
Comstock,  J.,  explicitly  declared  that,  even 
though  the  employer  might  insert  in  the  agree- 
ment a  clause  that  the  contractor  should  adopt 
certain  specified  precautions  for  the  protection 
of  the  public,  such  a  stipulation  had  no  effect 
upon  the  liability  of  the  employer. 

In  Donovan  v.  Oakland  &  B.  Rapid  Transit 
Co.  (1894)  102  Cal.  245,  36  Pac.  516,  where  a 
street  railway  company  for  which  a  contractor 
had  dug  a  post-hole  of  the  size  and  at  the  place 
designated  by  its  superintendent  was  held  liable 
for  Injuries  received  by  a  traveler  who  fell  into 
it  two  or  three  days  after  it  was  finished,  the 
court  laid  stress  upon  the  fact  that  the  contract 
did  not  require  the  contractors  to  guard  the 
hole  for  the  protection  of  travelers  on  the  street, 
nor  for  any  other  purpose,  in  any  manner,  at 
any  time, — certainly  not  after  it  was  finished, — 
and  arrived  at  the  conclusion  that,  since  the 
negligence  which  caused  the  Injury  was  that  of 
failing  to  guard  the  hole  after  it  was  finished 
by  the  contractors,  it  must  be  imputed  to  the 
defendant 

The  reference  thus  made  to  the  absence  of 
any  stipulation  as  to  guarding  the  bole  seems  to 
imply  that,  if  such  a  stipulation  had  been  in- 
serted, the  defendant  would  have  been  absolved 
from  liability,  yet  in  a  case  decided  during  the 
same  year  (Colgrove  v.  Smith  [1894]  102  Cal. 
220,  27  L.  R.  A.  590,  86  Pac.  411).  the  defend- 
ants were  held  liable  for  the  breach  of  an 
ordinance  by  their  contractor  in  improperly  fill- 
ing a  trench  opened  in  a  street,  although  the 
contract  provided  that  the  earth  was  to  be  prop- 
erly tamped  so  as  to  prevent  vehicles  from 
sinking  into  It 

It  may  be  that  this  court  recognizes  a  distinc- 
tion between  precautions  prescribed  by  statute, 
and  precautions  which  are  obligatory  on  account 
of  the  inherently  dangerous  nature  of  the  work. 
But  the  weight  of  authority,  as  shown  by  the 
cases  cited  above,  is  opposed  to  such  a  theory. 
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It  scarcely  needed  a  specific  decision  to  estab- 
lish the  doctrine  that  a  stipulation  binding  the 
contractor  to  use  all  precautionary  measures  to 
protect  the  public  will  not  protect  the  em- 
ployer where  the  gravamen  of  the  action  is  his 
failure  to  remedy  a  positive  nuisance.  But  it 
has  been  so  ruled  In  New  York.  Osborn  v. 
Union  Ferry  Co.  (1869)  53  Barb.  629. 

V.  Neceeaity  of  shotcing  that  the  contractor 
was  acting  under  the  authority  of  the  em- 
ployer. 

A  contractor  who  proceeds  to  perform  dan- 
gerous work  on  his  employer's  premises  before 
the  date  specified  in  the  contract  is  a  mere 
trespasser,  whose  negligence  in  failing  to  take 
proper  precautions  is  not  Imputable  to  the  em- 
ployer. Whether  he  was,  as  a  matter  of  fact, 
authorized  to  commence  the  work  at  the  time 
when  he  did  so  must  be  determined  from  the 
provisions  of  the  contract. 

In  Black  v.  Chrlstchurch  Finance  Co.  [1894  ; 
P.  C]  A.  C.  48,  63  L.  J.  P.  C.  N.  S.  32,  6  Re- 
ports, 394.  70  L.  T.  N.  S.  77,  58  J.  P.  32,  "the 
contract,  taken  as  a  whole,  was  one  for  the 
clearance  of  the  ground  of  all  growing  bush 
and  timber,  to  be  effected  by  the  consecutive  op- 
erations of  felling  and  burning.  It  is  stipu- 
lated that  the  first  of  these  operations  shall  be 
begun  at  once,  and  concluded  by  the  end  of  No- 
vember ■  following,'*  and  the  contractor  agreed 
to  "burn  in  a  favorable  time,  about  February 
next."  It  was  contended  by  counsel  that  the 
flpeclflcatlon  of  time  to  burn  "about  February 
next"  had  the  practical  effect  of  separating  the 
operations  of  felling  and  burning  so  completely 
as  really  to  create  two  contracts,  though  for  a 
lump  paymeht,  and  that  the  contractor,  if  he 
went  on  the  land  sooner  than  "about  February" 
to  light  the  bush,  was  to  be  regarded  In  the 
same  way  as  an  intruder  or  a  stranger  for 
whose  act  the  defendant  company  would  have 
no  responsibility.  This  argument  prevailed  in 
the  New  Zealand  court  of  appeal  (Chrlstchurch 
Finance  Co.  v.  Black  [1891]  10  New  Zealand 
L.  R.  238).  Dalton  v.  Angus  (1881)  50  L.  J.  Q. 
B.  N.  S.  689,  L.  R.  6  App.  Cas.  740,  44  L.  T. 
N.  S.  844,  30  Week.  Rep.  196,  and  Hughes  v. 
Perclval  (1883)  52  L.  J.  Q.  B.  N.  S.  719,  L.  R. 
8  App.  Cas.  443,  49  L.  T.  N.  S.  189,  31  Week. 
Rep.  725.  47  J.  P.  772  (see  VII.,  infra),  were 
distinguished  on  the  ground  that,  in  those  cases 
the  principal,  being  aware  of  what  was  going 
on,  was  bound  to  see  that  the  contract  was 
properly  performed,  while  in  the  case  under  re- 
view the  company  did  not  know  that  the  work 
of  burning  was  in  progress,  or  was  likely  to  go 
on  till  the  date  fixed  by  the  contract.  The 
privy  council  did  not  agree  with  this  view  of 
the  contractor's  position.  In  delivering  the 
Judgment,  Lord  Shand  said :  "The  contract 
bound  the  contractor  'to  burn  In  a  favorable 
time.'  It  cannot  be  suggested  that.  If  he  had 
violated  this  condition  only  of  his  contract,  the 
■defendants  would  have  escaped  responsibility. 
Having  authorized  and  intrusted  the  operation 
of  burning  to  another,  they  must  answer  for  his 
proceedings,  however  much  he  may  have  vio- 
lated their  Instructions  or  the  detailed  condi- 
tions of  his  contract  with  them.  .  .  .  But, 
assuming  that  there  was  a  violation  of  the  terms 
of  the  contract  on  the  contractor's  part  In 
burning  so  early  as  the  end  of  December,  this 
cannot.  In  their  lordships'  opinion,  affect  the  de- 
fendants' liability  to  third  parties  injured  by 
the  act  of  their  contractor.  It  Is  clear  that  the 
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contractor  had  the  right,  under  his  contract,  to 
be  on  the  ground  from  time  to  time  as  he 
thought  fit,  until  the  whole  operations  were 
completed  for  felling,  for  clearing  away  the 
timber  he  was  entitled  to  remove,  for  makhig  a 
road  to  enable  him  to  do  so,  and  for  the  bumtitg 
of  the  bush.  Their  lordships  cannot  adopt  the 
view  that  the  contracts  for  felling  and  for  burn- 
ing the  bush  are  to  be  regarded  as  in  any  proper 
sense  separate  or  independent,  and  that  the  8ei>- 
arate  contract  to  burn  the  bush  did  not  come 
Into  operation  until  about  February.  There  was 
but  one  contract,  to  fell  and  to  burn, — that  is 
to  clear  the  land ;  and,  though  the  contractor 
disregarded  the  stipulation  which  the  defend- 
ants made  with  him  as  to  the  time  of  bumlns, 
this  cannot  relieve  them  from  responsibility. 
The  defendants  might  have  stipulated  that  an 
Interval  of  two  months  should  elapse  after  the 
time  of  felling  and  before  the  burning  should 
take  place.  If  the  contractor,  having  leave  un- 
der his  contract  to  be  on  the  land,  had  allowed  a 
shorter  Interval  only,  it  could  not  be  said  he 
was  a  trespasser  when  be  lighted  the  fire,  so 
that  the  defendants  would  not  be  liable  for  his 
act.  So,  hiso,  if  the  contractor  disregarded  or 
violated  stipulations  as  to  the  manner  of  light- 
ing, or  the  place  at  which  the  fire  should  be  lit. 
Their  lordships  are  unable  to  draw  any  distinc- 
tion In  legal  principle  between  such  cases  and 
the  present,  in  which  the  condition  related  to 
the  time  at  which  the  fire  was  to  be  lighted." 

VI.  lAahility  of  employer  where  work  <«  danger- 
ous to  persons  using  highways. 

a.  In  general. 

See  also  subd's.  IV.  a,  and  IV.  b,  of  the  note  to 
Anderson  v.  Fleming,  66  L.  R.  A.  — ,  on  lAa- 
htlity  of  employer  for  acts  of  independent  con- 
tractor where  injuries  result  from  the  nonper- 
formance of  absolute  duties  of  employer. 

As  applied  to  one  large  group  of  cases,  the 
general  principle  stated  In  subd.  II.,  supra,  in- 
volves the  corollary  that  one  who  employs  a 
contractor  to  execute  on  or  near  a  public  way 
any  kind  of  work  which,  in  its  normal  and  cus- 
tomary course,  will  expose  persons  using  the 
way  to  certain  definite  perils.  Is  liable  for  In- 
juries caused  by  the  failure  of  the  contractor  to 
take  such  precautions  as  may  be  appropriate  for 
the  purpose  of  preventing  those  perils  from  be- 
coming active  for  mischief.  The  rule  with  re- 
gard to  work  of  this  description  has  been  thus 
stated  by  an  American  author  of  high  reputa- 
tion :  "Where  the  work  contracted  for  neces- 
sarily constitutes  an  obstruction  or  defect  in  the 
street,  of  such  a  nature  as  to  render  It  unsafe 
or  dangerous  for  the  purposes  of  public  travel 
unless  properly  guarded  or  protected,  the  em- 
ployer (equally  with  the  contractor),  where  the 
Injury  results  directly  from  the  acts  which  the 
contractor  engaged  to  perform.  Is  liable  there- 
for to  the  Injured  party."  2  Dill.  Mun.  Corp.  | 
1030,  quoted  with  approval  In  Birmingham  ▼. 
McCary  (1887)  84  Ala.  469.  4  So.  630. 

This  doctrine  Is  not  accepted  in  Pennsylvania. 
See  Chartlers  Valley  Gas  Co.  v.  Lynch  (1888) 
118  Pa.  362,  12  Atl.  435,  where  the  writer  of 
the  opinion  took  occasion  to  express  individually 
his  regret  that  corporations,  such  as  plaintiff  In 
error,  invested  with  the  right  of  appropriating 
private  property  and  entering  upon  public  high- 
ways for  the  purpose  of  laying  pipes  in  which 
to  transport  and  distribute  one  of  the  most  dan- 
gerous natural  agencies  in  existence,  should  be 
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permitted  to  relieve  themseiTes  of  the  duties 
and  rcspoxLBibillties  iocident  to  the  business,  by 
letting  part  of  the  worlc,  requiring  the  highest 
degree  of  care,  to  an  independent  contractor. 

The  following  subsections  will  show  the 
various  circumstances  under  which  defendants 
have  been  held  responsible  on  this  ground. 

b.  Erection  of  buildings. 

Where  a  building  Is  erected  in  a  city  by  a  con- 
tractor, and  the  plan  of  construction  involves 
the  making  of  an  excavation  or  the  formation  of 
some  other  Icind  of  dangerous  opening  under  or 
adjacent  to  the  street  on  which  the  premises 
abut,  the  owner  is  liable  for  any  injury  which 
a  passer-by  may  receive  by  reason  of  the  negli- 
gence of  the  contractor  in  leaving  it  open  and 
omitting  to  guard  it  by  lights  and  barriers. 

In  Chicago  v.  Robblns  (1862)  2  Black,  418, 
17  L.  ed.  298,  a  landowner,  who  contracted  for 
the  erection  of  a  building  on  a  plan  which  pro- 
vided for  converting  into  an  area  the  space  left 
between  the  front  of  the  building  and  an  em- 
bankment made  for  the  purpose  of  raising  the 
level  of  the  street,  was  held  liable  for  injuries 
received  by  a  person  who  fell  into  the  pit  thus 
formed.  The  court  sAId:  **ThIs  area,  when  it 
was  begun,  was  a  lawful  work,  and,  if  properly 
cared  for,  it  would  always  have  been  lawful ; 
but  it  was  suffered  to  remain  uncovered,  and 
thereby  became  a  nuisance,  and  the  owner  of 
the  lot,  for  whose  benefit  it  is  made,  is  responsi- 
ble, lie  cannot  escape  liability  by  letting  work 
out  like  this  to  a  contractor,  and  shift  responsi- 
bility on  to  him  if  an  accident  occurs.  He  can- 
not even  refrain  from  directing  his  contractor 
In  the  execution  of  the  work  so  as  to  avoid  mak- 
ing the  nuisance.  A  hole  cannot  be  dug  in  the 
sidewalk  of  a  large  city,  and  left  without 
guards  and  lights  at  night,  without  great  danger 
to  life  and  limb ;  and  he  who  orders  it  dug,  and 
makes  no  provision  for  its  safety,  is  chargeable 
if  injury  Is  suffered.  It  is  said  that  Bobbins  did 
not  reserve  control  over  the  mode  and  manner 
of  doing  the  work,  and  Is  not,  therefore,  liable ; 
but  the  digging  this  area  necessarily  resulted  In 
a  nuisance, — was  the  result  of  the  work  Itself. 
— unless  due  care  was  taken  to  make  the  area 
safe.  This  Is  a  clear  case  of  'doing  unlawfully 
what  might  be  done  lawfully ;  digging  earth  in 
a  street  without  taking  proper  steps  for  protect- 
ing from  Injury.'  Newton  v.  Ellis  (1885)  5  El. 
A  Bl.  115,  24  L.  J.  Q.  B.  N.  S.  387,  1  Jur.  N.  S. 
850,  3  Week.  Rep.  476." 

The  decision  of  the  circuit  court  being  re- 
versed, there  was  a  new  trial,  and  on  the  second 
appeal  ([18661  4  Wall.  657,  18  L.  ed.  427),  the 
Supreme  Court  thus  reiterated  the  views  which 
It  previously  expressed :  "Import  of  the  decision 
of  this  court  in  reversing  the  former  Judgment 
of  the  circuit  court,  and  remanding  the  cause 
for  a  new  trial,  was,  that  the  party  contracting 
for  the  work  was  liable.  In  a  case  like  the  pres- 
ent, where  the  work  to  be  done  necessarily  con- 
stituted an  obstruction  or  defect  in  the  street 
or  highway  which  rendered  it  dangerous  as  a 
way  for  travel  and  transportation,  unless  prop- 
erly guarded  or  shut  out  from  public  use ;  that 
in  such  cases  the  principal  for  whom  the  work 
was  done  could  not  defeat  the  Just  claim  of  the 
corporation,  or  of  the  Injured  party,  by  proving 
that  the  work  which  constituted  the  obstruction 
or  defect  was  done  by  an  Independent  contract- 
or. Strictly  speaking,  that  question  was  not 
open  in  this  case,  but  the  argument  was  allowed 
to  proceed;  and,  lest  there  should  be  a  doubt 
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upon  the  subject.  It  Is  proper  to  say  that  we 
again  af&rm  the  proposition.  Where  the  ob- 
struction or  defect  caused  or  created  In  the 
street  is  purely  collateral  to  the  work  contracted 
to  be  done,  and  is  entirely  the  result  of  the 
wrongful  acts  of  the  contractor  or  his  work- 
men, the  rule  is  that  the  employer  is  not  liable ; 
but  where  the  obstruction  or  defect  which  occa- 
sioned the  injury  results  directly  from  the  acts 
which  the  contractor  agrees  and  is  authorized 
to  do,  the  person  who  employs  the  contractor 
and  authorizes  him  to  do  those  acts  is  equally 
liable  to  the  injured  party.** 

In  the  following  cases,  also,  the  employer  was 
held  liable  for  Injuries  caused  by  excavations 
which  had  been  made  either  under  or  in  close 
proximity  to  public  ways,  and  not  properly 
guarded:  Ann  v.  Herter  (1903)  79  App.  Div.  6, 
79  N.  T.  Supp.  825 ;  Murphy  v.  Perlstein  (1902) 
73  App.  Div.  256,  76  N.  Y.  Supp.  657  (held  that 
evidence  of  the  contract  was  properly  excluded 
in  a  case  where  the  excavation  was  adjacent  to 
street)  ;  Spence  v.  Schultz  (1894)  103  Cal.  208, 
37  PsLC.  220 ;  Matheny  v.  Wolffs  (1863^)  2  Duv. 
137 ;  Wlggln  v.  St.  Louis  (1896)  135  Mo.  568, 
37  S.  W.  528. 

In  Palmer  v.  Lincoln  (1876)  5  Neb.  136,  25 
Am.  Rep.  470,  the  court,  in  sustaining  a  demur- 
rer to  a  plea  stating  that  the  excavation  had 
been  left  unguarded  by  a  contractor  who  was 
then  in  control  of  the  premises,  said:  "So  far 
as  appears  from  the  answer,  the  Injuries  com- 
plained of  were  the  direct  result  of  making  the 
necessary  excavation  for  the  erection  of  the 
building,  such  excavation  having  l)een  made  In 
pursuance  of  the  contract." 

In  McCarrier  v.  Hollister  (1902)  15  S.  D.  366, 
91  Am.  St.  Rep.  695,  89  N.  W.  862,  where  the 
injury  was  caused  by  an  open  trench  dug  for  a 
drain  which  was  to  connect  a  house  with  a  sewer, 
the  court  said :  "The  work  contracted  for  could 
not  be  done  without  creating  a  condition  in  the 
public  thoroughfare  from  which  mischievous 
consequences  might  reasonably  be  expected  to 
arise  unless  preventive  measures  were  adopted. 
An  excavation  for  the  purpose  of  constructing 
a  sewer  may  not  be  unlawful,  but  it  Is  certainly 
Intrinsically  dangerous,  and,  unless  properly 
guarded,  liable  to  cause  personal  injuries.  The 
nature  of  the  work  demands  more  than  its  prop- 
er performance.  Digging  the  ditch  and  laying 
the  pipe  are  not  enough.  Lights,  barriers,  or 
other  safeguards  are  required  during  the  prog- 
ress of  the  work  to  protect  persons  from  such 
accidents  as  the  one  resulting  in  plaintifl*8  in- 
Jury.'* 

More  especially  Is  it  proper  that  the  defend- 
ant should  be  held  responsible  where  the  hazard- 
ous conditions  were  created  by  himself  before 
the  place  where  they  existed  was  transferred  to 
the  control  of  the  contractor. 

A  Jury  is  properly  instructed  that,  if  the  de- 
fendants, who  were  engaged  in  constructing  a 
building,  had  themselves  made  an  excavation  in 
the  sidewalk  for  the  purpose  of  building  the 
coal  vaults  and  area  walls,  and  thus  made  a 
hole  In  a  public  street  into  which  travelers  in 
passing  would  probably  fall  if  it  was  not  prop- 
erly guarded,  they  could  not,  by  a  contract  giv- 
ing a  temporary  occupancy  and  control  of  the 
excavation  to  the  contractor,  for  the  building 
of  the  vaults  and  walls,  relieve  themselves  of 
further  care  in  guarding  the  hole.  Hawver  v. 
Whalen  (1892)  49  Ohio  St.  69,  81,  14  L.  R.  A. 
828,  29  N.  B.  1049. 

In  the  construction  of  buildings  In  cities  it 
often  beccmes  necessary  to  remove  a  sidewalk 


844 


Ohio  Supreme  Cottbt. 


Oct.. 


temporarily  in  order  to  excavate  cellars  and 
carry  In  the  material  used  in  the  construction 
of  the  buildings.  Such  temporary  removal  does 
not  constitute  a  nuisance,  but  the  person  doing 
It  is  bound  to  guard  the  dangerous  place  prop- 
erly, and  to  furnish  reasonably  safe  passage  for 
the  public.  Ster  ▼.  Tuety  (1887)  45  Hun,  49. 
In  this  case,  where  the  plaintiff,  after  passing 
over  a  part  of  a  footpath  from  which  the  planks 
had  been  removed,  stumbled  at  the  place  where 
they  began  again,  evidence  to  the  effect  that  the 
dangerous  conditions  were  created  by  a  con- 
tractor who  had  been  let  into  possession  of  the 
premises  for  the  purpose  of  building  a  house 
for  the  defendant  was  held  to  have  been  properly 
admitted,  since.  If  the  defendant  could  have 
shown  that  the  premises  had  been  let  by  him  to 
another,  who  had  entered  into  the  exclusive  and 
entire  possession  thereof,  with  the  right  to  con- 
trol the  same,  and,  after  acquiring  such  pos- 
session, had  removed  the  sidewalk  without  the 
knowledge  or  consent  of  the  defendant ;  and 
that  he  had  no  notice,  actual  or  constructive, 
of  such  removal. — these  facts  would  have  con- 
stituted a  good  defense.  But,  as  the  defendant 
failed  to  establish  his  defense  in  this  regard,  it 
was  held  that  the  court  had  properly  Instructed 
the  Jury  that,  by  making  the  contract,  he  did 
not  relieve  himself  from  the  responsibility  of 
keeping  the  sidewalk  In  a  reasonably  safe  con- 
dition for  persons  traveling  thereon. 

An  employer  Is  also  liable  for  injuries  caused 
by  the  negligence  of  a  contractor  In  regard  to 
any  instrumentality  which  is  ordinarily  used, 
when  a  building  Is  being  erected,  and  which.  If 
It  Is  carelessly  placed  or  handled,  will  be  dan- 
gerous to  the  public. 

In  Evans  v.  Martin  (1880)  6  Vict.  Ij.  Rep. 
(L)  176,  2  Australian  Law  Times,  7,  a  builder 
who  had  been  licensed  to  erect  a  boarding  which 
encroached  on  a  street  constructed  it  with  a 
movable  panel,  which,  when  materials  were  to 
be  delivered,  was  removed  and  placed  so  as  to 
lean  against  the  boarding.  On  one  of  these  oc- 
casions, as  the  workman  whose  duty  It  was  to 
take  out  the  panel  was  absent,  a  carter  In  the 
employ  of  a  person  who  had  made  a  subcontract 
for  the  delivery  of  flagging  took  It  down  himself, 
and  left  It  so  insecurely  placed  that  it  was 
blown  down  by  a  gust  of  wind,  and  injured  a 
passer-by.  The  builder  was  held  liable,  on  the 
ground  that  the  defendant,  having  received  a  li- 
cense to  encroach  upon  a  public  street  In  order 
to  facilitate  the  erection  of  his  building,  was 
under  a  special  obligation  to  the  public  to  take 
care  that  the  exercise  of  that  privilege  should 
not  interfere  with  the  safety  of  persons  passing 
along  the  street.  Nothing,  it  was  remarked, 
had  been  shown  which  took  the  case  out  of  the 
operation  of  the  principle  that  the  privilege  al- 
lowed to  the  defendant  carried  with  it  a  correla- 
tive special  duty  to  keep  the  gate  safe.  It  was 
essentially  a  matter  for  the  Jury  to  determine 
whether  the  gate  was  attended  to  in  such  a  man- 
ner as  to  guard  against  injury  to  or  by  the  per- 
son dealing  with  It,  and  also  whether  the  de- 
fendant ought  not  to  have  had  a  man  constantly 
in  attendance  to  manage,  or  direct  the  manage- 
ment of,  the  gate. 

Compare  also  the  cases  as  to  blasting,  which 
are  cited  in  subd.  VII.,  infra,  and  James  v.  Mc- 
Minimy  (1802)  93  Ky.  471,  40  Am.  St.  Rep. 
200,  20  S.  W.  435,  cited  in  subd.  VII.  of  the 
note  to  Anderson  v.  Fleming,  66  L.  R.  A.  — ,  on 
Liahiliiy  of  employer  for  acts  .of  independent 
contractor  where  injuries  result  from  nonper- 
formance of  absolute  duties  of  employer. 
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It  has  been  held  to  be  error  to  charge  a  Jury 
that.  If  the  owner  of  a  building  contracts  with 
another  to  raise  a  roof  to  his  house,  and  In  that 
work  a  derrick  Is  employed,  extending  over  a 
sidewalk  which  is  a  great  thoroughfare,  where 
many  persons  are  continually  or  frequently  paas- 
ing,  and  that  derrick  is  necessarily  so  extended, 
or  it  is  known  to  the  owner  that  it  is  so  ex- 
tended, or  will  be  extended,  then  it  is  the  daty 
of  the  owner  to  cause  a  barricade  to  be  placed 
to  prevent  persons  passing  by,  or  to  place  a  per- 
son there  to  give  warning  to  the  persons  pass- 
ing, for  the  omission  of  such  duty  the  owner  Is 
liable  as  for  his  own  neglect.  Vanderpool  t. 
Husson  (1858)  28  Barb.  196.  The  ordinary 
rule  as  to  the  nonliability  of  an  employer  for  the 
acts  of  a  contractor  was  held  to  be  controlling 
where  an  Injury  Is  caused  by  the  careless  man- 
agement of  such  an  appliance.  It  will  be  ob- 
served, however,  that  this  ruling  was  made  be- 
fore the  introduction  and  general  adoption  of 
the  doctrine  discussed  in  this  subtitle.  Consid- 
ered with  reference  to  the  more  recent  author- 
ities, it  would  seem  to  be  of  rather  dubious  cor- 
rectness. 

c.  Delivery  of  goods  through  openings  in  foot- 
paths. 

A  person  who  maintains  for  his  own  conven- 
ience, on  the  surface  of  a  public  footpath  ad- 
jacent to  the  premises  occupied  by  him,  an 
aperture  which  is  ordinarily  covered  by  a  grat- 
ing scuttle,  a  trapdoor,  and  who  makes  a  con- 
tract which  requires  that  the  aperture  shall  be 
opened  while  the  stipulated  work  is  being  per- 
formed, is  answerable  for  Injuries  received  b^ 
a  passer-by  in  consequence  of  the  failure  of  the 
contractor's  servants  to  close  the  aperture  or  to 
fasten  the  covering  securely. 

Refreshment  rooms  and  a  coal  cellar  at  a  rail- 
way station  were  let  by  the  company  to  one  S., 
the  opening  for  putting  coals  into  the  cellar  be- 
ing on  the  arrival  platform.  A  passenger,  while 
leaving  the  station  in  the  usual  way,  fell  into 
the  cellar  opening  which  a  coal  merchant's  serv- 
ant had  negligently  left  insufficiently  guarded. 
The  court  held  that  S.  was  responsible  for  this 
negligence.  Williams,  J.,  was  of  the  oplnloo 
that  the  railway  company  also  would  be  liable,. 
but  not  the  coal  merchant.  Plckard  v.  Smith 
(ISOl)  10  C.  B.  N.  S.  470,  4  L.  T.  N.  S.  470. 
"In  the  present  case,"  said  Williams,  J.,  "the 
defendant  employed  the  coal  merchant  to  open 
the  trap  in  order  to  put  in  the  coals;  and  he 
trusted  him  to  guard  it  whilst  open,  and  to 
close  it  when  the  coals  were  a^i  put  in.  The 
act  of  opening  it  was  the  act  ot  the  employer, 
though  done  through  the  agency  of  the  coal  mer- 
chant :  and  the  defendant,  having  thereby  caused 
danger,  was  bound  to  take  reasonable  means  to 
prevent  mischief.  The  performance  of  this 
duty  he  omitted ;  and  the  fact  of  his  having  in- 
trusted it  to  a  person  who  also  neglected  it  fur- 
nishes no  excuse,  either  in  good  sense  or  law.** 

In  the  recent  case  of  Penny  v.  Wimbledon 
Urban  District  [1898]  2  Q.  B.  212,  67  L.  J.  Q. 
B,  N.  S.  754,  78  L.  T.  N.  S.  748,  the  effect  of 
this  decision  was  said  by  Bruce,  J.,  to  be  this: 
"That,  when  a  person  employs  a  contractor  to  do 
work  in  a  place  where  the  public  are  In  the 
habit  of  passhig,  which  work  will,  anleas  pre- 
cautions are  taken,  cause  danger  to  the  pnbllc* 
an  obligation  is  thrown  upon  the  person  who  or- 
ders the  work  to  be  done  to  see  that  the  neces- 
sary precautions  are  taken  ;  and  that,  if  the  nec- 
essary precautions  are  not  taken,  he  cannot  es- 
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cape  liability  by  seeking:  to  throw  the  blame  on 
the  contractor."  It  was  also  considered  to  be 
an  authority  for  the  proposition  that  no  sound 
distinction  in  this  respect  can  be  drawn  between 
the  case  of  a  public  highway  and  a  road  which 
may  be,  and  to  the  knowledge  of  the  wrongdoer 
probably  will  in  fact  be,  used  by  persons  law- 
fully entitled  so  to  do. 

In  a  case  where  the  cover  of  a  scuttle  hole 
which  the  defendant  company  was  licensed  to 
maintain  for  his  personal  use  was  so  negligently 
replaced  by  the  seryants  of  one  who  had  con- 
tracted to  deliver  a  certain  amount  of  coal 
every  week  that  it  turned  under  the  foot  of  a 
passer-by,  the  defendant  was  held  liable  on  the 
ground  that  it  owed  to  the  public,  who  had  the 
right  to  use  the  footpath,  an  absolute  duty  to 
exercise  reasonable  care  to  keep  that  footpath  in 
a  safe  condition,  and  that  this  duty  revived 
Immediately  after  the  contractor's  servants  had 
taken  their  departure  after  leaving  any  partic- 
ular load  of  coal.  Benjamin  v.  Metropolitan 
Street  R.  Co.  (1896)  133  Mo.  274,  34  S.  W.  590. 
It  was  held  to  be  a  question  for  the  Jury 
whether  notice  of  the  dangerous  condition  of 
the  scuttle  was  imputable  to  the  defendant  fif- 
teen minutes  after  the  delivery  of  a  load  of  coal. 

d.  Construction  or  repair  of  highways. 

The  nature  and  extent  of  the  obligation  of 
the  principal  employer  to  safeguard  the  public 
against  dangers  incidental  to  the  construction  or 
repair  of  roadways  is  Indicated  by  the  decisions 
cited  below. 

A  district  council  Is  answerable  to  one  In- 
jured by  the  negligence  of  a  contractor  em- 
ployed by  it  to  repair  the  highway,  in  leaving  a 
pile  of  dirt  unllghted  and  unprotected..  Penny 
V.  Wimbledon  Urban  District  [1899;  C.  A.]  2 
Q.  B.  72,  68  L.  J.  Q.  B.  N.  S.  704,  80  L.  T.  N. 
S.  615,  47  Week.  Rep.  565,  63  J.  P.  406,  Af- 
firming [1898]  2  Q.  B.  212,  67  L.  J.  Q.  B.  N.  8. 
754,  78  L.  T.  N.  S.  748.  In  the  lower  court  the 
decision  was  put  by  Bruce,  J.,  on  the  ground 
that  "the  district  council  employed  the  contract- 
or to  do  work  upon  the  surface  of  a  road  which 
they  knew  was  being  used  by  the  public,  and 
they  must  have  known  that  the  works  which 
were  to  be  executed  would  cause  some  obstruc- 
tion to  the  trafllc,  and  some  danger,  unless 
means  were  taken  to  give  due  warning  to  the 
public.**  This  statement  of  the  law  was  ap- 
proved by  two  of  the  lords  Justices  of  appeal 
(Smith  and  Vaughan  Williams)  ;  Romer,  L.  J., 
expressed  his  views  in  similar  language :  'The 
work  done  In  this  case  was  the  making  up  of  a 
road  frequented  by  the  public.  From  the  nature 
of  this  work  danger  was  likely  to  arise  to  the 
public  accustomed  to  use  the  highway  by  the  al- 
teration of  level,  and  by  the  heaps  of  soil  and 
the  holes  almost  inevitable  in  work  of  the  kind. 
The  usual  precaution  to  take  in  such  a  case  is 
to  put  up  lights  or  other  warnings  to  prevent 
persons  falling  into  the  holes  or  over  the  heaps 
of  soil.  In  my  opinion,  it  is  unreasonable  not 
to  take  those  precautions,  and  the  passages 
from  the  contract  that  I  have  referred  to  in  the 
course  of  the  argument  show  that  this  view  is 
correct." 

On  the  ground  that  the  work  was  intrinsically 
dangerous  if  special  care  was  not  taken,  a  rail- 
way company  has  been  held  liable,  where  a  con- 
tractor employed  to  grade  its  road  continued 
for  a  considerable  period  to  excavate  the  side 
of  a  hill  in  such  a  manner  as  to  frighten  the 
horses  of  travelers,  and  cast  the  materials  on  a 
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public  highway.  Madigan  v.  Wellington  &  M. 
R.  Co.  (1883)  New  Zealand  L.  R.  2  S.  C.  209. 

Where  a  municipal  council  undertakes  the  re- 
pair of  a  bridge,  and  also  has  a  temporary  road 
made  to  accommodate  the  public  while  the  re- 
pairs are  in  progress.  It  is  responsible  for  in- 
juries received  by  a  traveler,  as  a  result  of  the 
temporary  road  being  left  unfenced  and  un- 
llghted, although  it  employed  an  independent 
contractor  to  do  the  work,  and  he  had  agreed  to 
fence  and  light  the  road.  Bossence  v.  Kilmore 
(1888)  9  Vict.  L.  Rep.  (L.)  85.  (This  case 
seems  to  have  been  decided  partly  on  the 
general  grounds  discussed  in  this  note,  and 
partly  on  the  ground  of  the  failure  to  fulfil  a 
statutory  duty.  See  subd.  III.  of  the  note  to 
Anderson  v.  Fleming,  66  L.  R.  A.  — ,  on  lAahil- 
itV  of  employer  for  acts  of  independent  con- 
tractor where  injuries  result  from  nonperform- 
ance of  absolute  duties  of  employer.) 

In  Weber  v.  Buffalo  R.  Co.  (1897)  20  App. 
Dlv.  292,  47  N.  Y.  Supp.  7,  where  the  defend- 
ant was  held  liable  for  the  negligence  of  a  con- 
tractor in  failing  to  guard  an  opening  In  a 
bridge  which  was  being  constructed  to  carry  a 
street  railway  over  a  canal,  the  court  said :  "As 
the  very  nature  of  the  work  which  the  company 
here  undertook  to  do  involved  danger  to  per- 
sons lawfully  on  the  highway,  who  might  ap- 
proach the  bridge  in  the  nighttime  and  attempt 
to  cross  it,  it  was  bound  to  see  that  proper  safe- 
guards or  warnings  were  provided  while  the  work 
was  going  on,  so  as  to  afford  reasonable  protec- 
tion to  the  public.  .  .  .  A  duty  was  imposed 
by  law  upon  the  defendant  towards  the  plaintiff, 
as  one  of  the  public,  not  to  interfere  with  the 
right  which  the  plaintiff  possessed  of  using  a 
public  highway  In  such  a  manner  as  to  impede 
or  injure  him  when  passing  along  It.  The  de- 
fendant is  liable  for  the  breach  of  the  duty  thus 
Imposed  upon  him,  although  the  act  or  default 
which  caused  the  injury  may  have  been  the  act 
or  default  of  the  defendant's  contractor,  and  not 
of  defendant  itself.  .The  negligent  act  or  omis- 
sion, if  established,  constituted  an  unlawful  in- 
vasion of  the  plaintiff's  right  of  transit  over  the 
public  highway." 

e.  Other  construction  work  on  highways. 

1.  Street  railways. 

In  Woodman  t.  Metropolitan  R.  Co.  (1889) 
149  Mass.  335,  4  L.  R.  A.  213,  14  Am.  St.  Rep. 
427,  21  N.  E.  482,  the  plaintiff  was  held  enti- 
tled to  recover  for  an  injury  caused  by  tripping 
over  some  rails  which  were  allowed  to  project 
beyond  a  barrier  placed  to  guard  an  excavation. 
Holmes,  J.,  after  remarking  that  "it  would  not 
stretch  the  words  of  the  Public  Statutes  and  of 
the  defendant's  charter  very  much  to  say  that 
such  a  personal  duty  was  Imposed  upon  it,"  to 
see  that  the  public  was  properly  protected 
against  such  risks,  proceeded  thus :  "But 
further,  apart  from  statute,  if  the  performance 
of  a  lawful  contract  necessarily  will  bring 
wrongful  consequences  to  pass  unless  guarded 
against,  and  If,  as  In  the  present  case,  the  con- 
tract cannot  be  performed  except  under  the 
right  of  the  employer,  who  retains  the  right  of 
access  to  the  premises,  the  law  may  require  the 
employer,  at  his  peril,  to  see  that  due  care  is 
used  to  prevent  harm,  whatever  the  nature  of 
his  contract  with  those  whom  he  employs.  .  .  . 
Laying  the  track  for  the  defendant  necessitated 
the  digging  up  of  the  highway,  and  the  obstruc- 
tion of  it  with  earth  and  materials.     This  ob- 
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structioD  would  be  a  nuisance  unless  properly 
gnarded  against.  The  work  was  done  under  a 
permit  issued  to  the  defendant.  Considering 
the  general  principle  of  the  law,  and  also  the 
special  relations  of  horse  railroads  to  the  high- 
way, and  the  policy  of  the  statutes,  so  far  as  the 
legislature  has  expressed  itself  upon  the  sub- 
ject, we  are  of  opinion  that  the  defendant,  hay- 
ing caused  the  highway  to  be  obstructed,  was 
bound,  at  its  peril,  to  see  that  a  nuisance  was 
not  created." 

This  decision  was  cited  with  approval  in 
Johnston  v.  Phoenix  Bridge  Co.  (1809)  44  App. 
Div.  581,  60  N.  Y.  Supp.  947,  where  it  was 
held  that  where  a  corporation  which  has  con- 
tracted to  construct  a  section  of  an  elevated 
railroad,  and  has  undertaken  to  become  respon- 
sible for  all  damages  to  persons  or  property 
"occasioned  by  the  omission,  neglect,  or  careless- 
ness of  itself,  its  agents,  or  employees,  dur- 
ing the  performance  of  the  work,"  sublets  a 
portion  of  the  contract  to  subcontractors,  who 
agree  "to  remove  all  the  surplus  excavation  and 
other  Materials  used  in  the  foundation  work 
from  the  ground,  and  to  take  your  place  under 
your  contract  with  the  .  .  .  [principal  em- 
ployer] for  furnishing  these  foundations," — the 
corporation  is  liable  to  a  pedestrian  who,  while 
walking  at  night  along  the  side  walk  of  the 
street  in  which  the  work  Is  being  performed, 
sustains  injuries  by  falling  over  an  unguarded 
pile  of  earth  excavated  by  the  subcontractors, 
and  depoblted  by  them  upon  the  sidewalk. 
Woodward,  J.,  said:  "While  it  is  possible, 
of  course,  that  the  subcontractor  in  the  case  at 
bar  might  have  made  the  excavation,  taking  all 
of  the  dirt  removed  upon  private  ground,  this 
was  not  contemplated  by  the  contract,  nor  is  it 
in  accord  with  the  usual  method  of  doing  this 
particular  kind  of  work.  The  language  of  the 
contract  Is  not  that  Green  &  Co.  will  remove  all 
the  excavation  and  other  materials  from  the 
ground  adjacent  to  the  excavation  in  the  prog- 
ress of  the  work,  but  is  intiended  to  say  that  on 
finishing  the  work  they  will  remove  all  the  sur- 
plus excavation  and  other  material  used  in  the 
foundation  work  from  the  ground.*  This  is  no 
more  than  a  promise  to  complete  the  work  by 
clearing  away  all  of  the  encumbrances  after  the 
work  of  placing  the  foundations  had  been  com- 
pleted ;  and  it  in  no  manner  relieved  the  de- 
fendant from  the  obligation  which  it  owed  to 
the  public  of  guarding  the  excavation  as  well  as 
the  materials  which  had  been  thrown  out  upon 
the  street  as  an  incident  to  the  work.  The  ob- 
struction which  resulted  in  the  accident  was  not 
'purely  collateral  to  the  work,'  as  in  the  case 
of  blasting  rocks  in  the  process  of  excavating, 
but  was  a  direct  and  necessary  incident  of  the 
undertaking;  and,  in  the  absence  of  plain  and 
unmistakable  language,  the  subcontractor  can- 
not be  held  to  have  contemplated  removing  the 
earth  to  private  grounds,  a  portion  of  it  to  be 
returned  in  filling  up  the  excavation  after  the 
foundations  were  laid." 

As  the  work  of  making  in  the  street  an  ex- 
cavation to  receive  one  of  the  columns  which 
are  to  support  an  elevated  railway  is  intrinsical- 
ly dangerous,  the  company  owning  the  line  can- 
not, by  intrusting  the  work  to  an  independent 
contractor,  escape  its  obligation  to  see  that  the 
pitfall  thus  created  is  so  guarded  as  to  prevent 
its  being  a  cause  of  injury  to  passers-by.  Since 
this  obligation  is  imperative  so  long  as  the  ex- 
cavation exists,  notice  that  It  is  not  sufficiently 
protected  Is  not  a  condition  of  legal  responsibil- 
ity for  injuries  resulting  from  it.  Plynn  v. 
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New  York  Blev.  B.  Co.  (1883)  17  Jones  &  S.  eo 
(wheel  of  truck  slipped  into  the  hole). 

An  electric  railroad  company  which  lets  to  In- 
dependent contractors  the  digging  of  a  certain 
number  of  post  holes  in  a  public  street,  by  n 
contract  fixing  the  size  of  the  holes  and  noth- 
ing more,  is  liable  for  an  injury  caused  by  fall- 
ing into  one  of  the  holes  which  was  completed 
two  or  three  days  before  the  accident.  Dono- 
van V.  Oakland  &  B.  Rapid  Transit  Co.  (1894) 
102  Cal.  245,  36  Pac.  516. 

Where  a  railway  company,  acting  under  the 
provisions  of  a  statute,  constructed  a  track 
along  a  public  highway  on  the  premises  of  n 
board  of  dock  commissioners,  and  was  made  re- 
sponsible by  the  statute  for  the  condition  of  the 
track,  it  was  held  that  a  person  who  was  In- 
jured by  the  defective  condition  of  the  highway, 
resulting  from  the  operation  incident  to  the  al- 
teration of  the  track,  could  not  maintain  an  ac- 
tion against  the  dock  commissioners.  The  cases 
imposing  liability  on  the  employers  of  independ- 
ent contractors,  on  the  ground  of  the  infraction 
of  nondelegable  duties,  were  cited  by  plaintlflTs 
counsel.  But  it  was  considered  by  Huddleston. 
B.,  that  the  case  was  analogous,  rather,  to  those 
In  which  a  landlord  who  has  not  undertaken  to 
repair  demised  premises  is  not  liable  for  in- 
juries caused  by  the  defective  state  of  those 
premises  while  the  tenant  is  In  possession  there- 
of. The  circumstances  upon  which  he  relied  as. 
sustaining  his  conclusion  were  these.  That  the 
positions  of  the  railway  company  and  the  dock 
commissioners  were  altogether  different  and  in- 
dependent ;  that  the  railway  company  was  In  the 
sole  possession  of  the  place  where  the  accident 
happened ;  that  the  railway  company  must  be 
considered  as  doing  the  work,  not  under  the  or- 
ders, or  as  licensees,  of  the  dock  commisslonera. 
but  under  the  powers  of  the  act  of  Parliament 
upon  property  which  was  made  theirs.  Barham 
V.  Ipswich  Dock  (1885)  54  L.  T.  N.  S.  23. 

2.  Area  under  footpath. 

In  Silvers  v.  Nerdlinger  (1868)  30  Ind.  53, 
It  was  held  that  the  owners  of  the  building 
alongside  which  the  excavation  was  made,  hav- 
ing caused  the  work  to  be  done  by  virtue  of  ft 
license  grunted  by-  the  municipal  authorities,, 
were  bound  "to  use  every  reasonable  care  that 
the  privilege  thus  granted  should  be  so  exer- 
cised as  not  to  become  a  nuisance,  or  produce  in- 
Jury  to  others."  "The  digging  of  the  area  was 
lawful.  It  was  not  a  nuisance  per  se,  but  was. 
rendered  such  by  the  neglect  to  keep  It  properly 
protected  and  guarded  so  as  to  avoid  Injury." 

In  Ryan  v.  Curran  (1878)  64  Ind.  345,  31 
Am.  Rep.  123,  recovery  was  denied  for  an  In- 
Jury  received  by  a  person  who  fell  Into  an  un- 
guarded and  unllghted  excavation  which  had 
been  dug  under  a  footpath  ;  and  the  court  stated 
that  the  doctrine  of  the  earlier  case  Just  cited 
was  not  binding  on  it,  for  the  reason  that  the 
question  of  the  employer's  liability  for  the  neg- 
ligence of  the  contractor  was  not  really  involved., 
the  action  having  been  brought  by  the  employer 
to  recover  from  the  contractor  the  damagea 
which  the  former  had  been  compelled  to  pay  to 
the  injured  person.  This  view  of  the  decision 
Is  clearly  erroneous,  as  the  only  ground  In  which 
the  action  could  be  maintained  Is  that  the  em- 
ployer was  himself  primarily  liable  for  the  neg- 
ligence of  the  contractor. 

3.  Sewer. 

In  Detroit  v.  Corey  (1861)   9  Mich.  165,  80 
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Am.  Dec.  78  (pedeBtrian  fell  into  trench  which 
was  left  unguarded),  the  conrt,  after  observing 
that  the  power  under  which  the  city  of  Detroit 
acted  was  not  a  power  given  to  it  for  govern- 
mental purposes,  but  a  special  legislative  grant 
.with  respect  to  a  thing  which  was  Its  private 
property,  proceeding  thus:  "The  donee  of  such 
a  power,  whether  the  donee  be  an  individual  or 
a  corporation,  takes  it  with  the  understanding — 
for  such  are  the  requirements  of  the  law  in  the 
execution  of  the  power — that  it  shall  be  so  ex- 
ecuted as  not  necessarily  to  Interfere  with  the 
rights  of  the  public,  and  that  all  needful  and 
proper  measures  will  be  taken,  in  the  execution 
of  It,  to  guard  against  accidents  to  persons  law- 
fully using  the  highway  at  the  time.  He  Is  in- 
dividually bound  for  the  performance  of  these 
obligations;  he  cannot  accept  the  power  de- 
vested of  them,  or  rid  himself  of  their  perform- 
ance by  executing  it  through  a  third  person  as 
his  agent." 

In  Illinois  it  was  held  that,  if  a  city  employs 
a  person  to  do  work  which  is  Intrinsically  dan- 
gerous, such  as  the  blasting  of  rock  in  .a  street 
for  a  sewer,  and  damage  results  to  another  from 
a  stone  thrown  by  the  blasting,  the  city  will  be 
liable  to  respond  in  damages  for  the  injury. 
Jollet  V.  Harwood  (1877)  86  111.  110,  20  Am. 
Rep.  17. 

Ditch. 

The  pinlntiffs  were  held  entitled  to  recover  In 
Southern  Ohio  R.  Co.  v.  Morey  (1800)  47  Ohio 
St.  207,  7  L.  R.  A.  701,  24  N.  E.  260,  and  Baxter 
V.  Warner  (1876)  6  Hun,  585,  on  the  ground 
that  the  ditches  which  caused  their  injuries  had 
been  left  open  and  unguar.ded  by  the  contractors. 

In  Storrs  v.  Utlca  (1858)  17  N.  Y.  104,  72 
Am.  Dec.  437,  Comstock,  J.,  while  expressing  his 
full  agreement  with  the  general  principle  re- 
lied upon  In  Blake  v.  Ferris  (1851)  5  N.  Y.  48, 
55  Am.  Dec.  304,  offered  the  following  reasons 
for  his  opinion  that  the  principle  had  not  been 
correctly  applied  under  the  circumstances  in 
evidence :  **There  was  no  complaint  of  negli- 
gence In  the  actual  performance  of  the  work. 
The  ditch  was  carefully  and  skilfully  dug. 
There  was  no  careless  projection  of  rocks 
against  horses  or  travelers.  The  plaintiff's  car- 
riage and  horses  were  driven  into  the  ditch  be- 
cause it  was  not  guarded  at  night.  The  cause 
of  the  accident,  therefore,  was  not  in  the  man- 
ner in  which  the  work  was  carried  on  by  the 
laborers;  if  it  had  been,  their  immediate  em- 
ployer, and  he  only,  was  liable  for  the  injury. 
But  in  a  sense  strictly  logical,  as  it  seems  to 
me,  the  accident  was  the  result  of  the  work  it- 
self, however  skilfully  performed.  A  ditch  can- 
not be  dug  in  a  public  street,  and  left  open  and 
unguarded  at  night,  without  imminent  danger  of 
such  casualties.  If  they  do  occur,  who  is  the 
author  of  the  mischief?  Is  it  not  he  who  causes 
the  dilch  to  be  dug,  whether  he  does  it  with  his 
own  bands,  employs  laborers,  or  lets  it  out  by 
contract?  If  by  contract,  then  I  admit  that  the 
contractor  must  respond  to  third  parties  if  his 
servants  or  laborers  are  negligent  in  the  Imme- 
diate execution  of  the  work.  But  the  ultimate 
superior  or  proprietor  first  determines  that  the 
excavation  shall  be  made,  and  then  he  selects 
his  own  contractor.  Can  he  escape  responslbil 
Ity  for  putting  a  public  street  in  a  condition 
dangerous  for  travel  at  night  by  interposing  the 
contract  which  he  himself  has  made  for  the  very 
thing  which  creates  the  danger?  I  should  an- 
swer this  questlcm  in  the  negative.*' 
65  L.  R.  A. 


4.  Pipe  line. 

In  Colgrove  v.  Smith  (1804)  102  Cal.  220, 
27  L.  R.  A.  500,  36  Pac.  411  (plaintiff  fell  into 
open  trench),  it  was  remarked  that  the  fact 
that  the  defendants  obtained  from  the  city  a 
franchise  or  permission  to  dig  up  the  street 
and  lay  their  pipes  merely  relieved  them  of  the* 
consequences  of  doing  unlawful  work.  • 

In  O'Brien  v.  Board  of  Land  &  Works  (1880) 
6  Vict.  L.  Rep.  (L.)  204,  2  Australian  Law 
Times,  22,  the  plaintiff  was  held  entitled  to  re- 
cover for  injuries  caused  by  falling  over  a  pipe 
laid  down  by  the  servants  of  a  carter  in  such 
a  manner  as  to  project  over  a  crossing  in  a 
street.  Under  the  contract,  the  pipes  were  to  be 
deposited  in  such  continuous  lines  as  might  be 
pointed  out,  in  such  a  manner  as  not  to  inter- 
fere with  the  traffic,  and  to  the  satisfaction  of 
the  officer  who  might  be  present;  any  of  the 
contractor's  workmen  who  refused  to  obey  the 
instructions  of  the  officer  with  regard  to  the 
handling  of  the  pipes  was  not  to  be  allowed  to* 
convey  them ;  the  contractor  was  In  every  re- 
spect to  carry  out  the  Instruction  and  direction? 
of  the  superintending  officer.  The  evidence 
showed  that  no  officer  was  present  when  the 
pipes  were  deposited.  Stowell,  Ch.  J.,  considered 
the  action  to  be  maintainable  on  two  distinct 
grounds :  First,  the  negligent  act  of  the  carter 
was  not  entirely  collateral  to  the  work  which 
he  was  employed  to  do.  The  injury  resulted 
from  the  careless  manner  of  performing  the 
work,  and  the  defendants  were  not  absolved  from 
llabilliy  by  employing  a  contractor  to  do  the 
work  for  them.  Secondly,  "by  accepting  the 
authority  given  them  to  do  acts  which,  without 
such  authority,  would  constitute  a  public  nui- 
sance, the  defendants  undertook  an  obligation  to* 
use  all  the  care  necessary  to  protect  the  pnbiie 
from  injury,"  and  they  could  not,  by  employing- 
a  contractor,  relieve  themselves  of  the  obliga- 
tion. The  learned  Judge  also  intimated  that 
the  defendants  might  be  held  liable  on  the 
ground  that  "reasonable  vigilance"  had  not  been* 
exercised  In  that  no  officer  was  present  to  di- 
rect the  manner  in  which  the  pipes  should  be  de- 
posited. Stephen,  J.,  considered  the  case  not 
to  be  distinguishable  from  Bills  v.  Sheffield  Gav 
Consumers'  Co.  (1853)  2  El.  &  Bl.  767,  2  C.  L. 
Rep.  240,  23  L.  J.  Q.  B.  N.  S.  42,  18  Jur.  146^ 
2  Week.  Rep.  10,  and  took  the  position  that,  al- 
though the  defendants  had  power  to  break  ui^ 
the  streets  and  deposit  pipes,  they  were  bound  to* 
exercise  this  power  in  such  a  way  as  not  to  cre- 
ate a  dangerous  nuisance. 

A  person  who  has  authorized  work  to  be  done 
which  requires  the  propulsion  of  explosive  ga» 
through  pipes  not  yet  thoroughly  cemented  and 
Joined  together  cannot,  upon  the  plea  that  the 
men  engaged  in  the  work  were  servants  of  a  con- 
tractor, escape  liability  for  injuries  caused  by 
an  explosion  resulting  from  their  negligence. 
Chicago  Economic  Fuel  Gas  Co.  v.  Myers  (1807) 
168  111.  130,  48  N.  B.  66,  Affirming  (1806)  64^ 
111.  App.  270. 

6.  Telephone  line. 

In  Holliday  v.  National  Teleph.  Co.  [1800]  2 
Q.  B.  802,  81  L.  T.  N.  S.  252,  68  L.  J.  Q.  B.  N.  S. 
10,  16,  47  Week.  Rep.  658,  Reversing  [1808]  1 
Q.  B.  221,  68  L.  J.  Q.  B.  N.  S.  302,  the  defend- 
ants, -  a  telephone  company,  were  lawfully  en- 
gaged  in  laying  telephone  wires  along  a  street. 
They  passed  the  wires  through  tubes  which  they 
laid  in  a  trench  under  the  level  of  the  pavement. 
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The  defendants  contracted  with  a  plumber  to 
connect  these  tubes  at  the  joints  with  lead  and 
solder  to  the  satisfaction  of  the  defendants* 
foreman  at  the  sum  of  12s.  per  Joint.  There  was 
eyldence  that  the  work  was  done  by  the  plumber 
under  the  supervision  of  the  defendants*  fore- 
man, and  that  one  of  their  men  was  assisting 
him  in  it.  In  order  to  make  the  connections  be- 
tween the  tubes,  it  was  necessary  to  ob- 
tain a  flare  from  a  benzoline  lamp,  which 
could  not  be  done  without  the  applica- 
tion of  heat  to  the  lamp.  The  lamp  used 
for  the  purpose  was  provided  with  a  safety 
valve.  The  plumber,  for  the  purpose  of 
obtaining  the  necessary  flare,  dipped  the  lamp 
into  a  caldron  of  melted  solder,  which  was 
placed  over  a  flre  on  the  footway  for  the  pur- 
pose of  the  work,  and  which  was  unprotected  by 
any  screen  or  tent.  Dipping  the  lamp  into  the 
solder  would  have  been  a  proper  and  usual 
mode  of  obtaining  the  flare  provided  the  lamp 
had  been  in  good  order.  The  safety  valve  of  the 
lamp  not  being  In  working  order,  as  the  plumber 
ought  to  Lave  known,  the  lamp  exploded,  with 
the  result  that  the  plaintiff,  who  was  passing  on 
the  highway,  was  splashed  by  the  molten  solder, 
and  thereby  injured.  In  an  action  by  him 
against  the  defendants  in  the  city  of  London 
court,  for  damages  in  respect  of  the  injuries  so 
occasioned  to  him,  the  deputy  Judge  held  that 
the  plumber  was  not  doing  the  work  as  an  Inde- 
pendent contractor,  but  under  the  defendants' 
supervision  and  control,  and  that  the  .defendants 
were  responsible  for  his  negligence  as  above 
mentioned.  It  was  held  by  the  court  of  appeal, 
that  the  Judgment  of  the  deputy  Judge  was  right 
on  the  grounds,  flrst,  that  there  was  evidence 
that  the  defendants  and  the  plumber  were  Joint- 
ly engaged  in  the  performance  of  the  work  un- 
der such  circumstances  as  to  render  the  defend- 
ants liable  for  the  negligence  of  which  the 
plumber  had  been  guilty  (see  subd.  IV.  of  the 
note  to  Louisville  &  N.  R.  Co.  v.  Low,  66  L.  R. 

A. ,  on  Liability  of  employer  for  injuries  oc- 

ourring  in  performance  of  work  by  independent 
contractor  where  employer's  own  act  is  a  proxi- 
mate cause  of  the  injury)  ;  and,  secondly,  that, 
if  the  plumber  were  an  independent  contractor, 
the  defendants,  having  authorized  the  perform- 
ance upon  a  highway,  of  work  which,  from  its 
nature,  was  likely  to  involve  danger  to  persons 
using  the  highway,  were  bound  to  take  care  that 
those  who  executed  the  work  for  them  did  not 
negligently  cause  Injury  to  such  persons.  Lord 
Halsbury  said :  "There  was  here  an  interfer- 
ence with  a  public  highway,  which  would  have 
been  unlawful  but  for  the  fact  that  It  was  au- 
thurized  by  the  proper  authority.  The  telephone 
company  so  authorized  to  interfere  with  a  pub- 
lic highway,  are.  In  my  opinion,  bound,  whether 
they  do  the  work  themselves  or  by  a  contractor, 
to  take  care  that  the  public  lawfully  using  the 
highway  are  protected  against  any  act  of  negli- 
gence by  a  person  acting  for  them  in  the  execu- 
tion of  the  works.  In  this  case  the  work  to 
be  done  was  the  soldering  together  of  pipes,  and 
for  that  operation  it  appears  to  have  been  nec- 
essary to  have  molten  metal  at  hand  for  the 
purpose  of  being  Instantly  applied,  and  it  was, 
as  the  deputy  judge  flnds,  a  common  and  proper 
practice,  with  which  it  may  be  assumed  that  the 
defendants  were  familiar  as  they  themselves  did 
part  of  the  work,  to  dip  a  benzoline  lamp  into 
the  caldron  of  molten  metal  for  the  purpose  of 
getting  a  flare.  If  the  lamp  were  in  good  order, 
the  operation  would  be  harmless;  but,  if  the 
safety  valve  of  the  lamp  were  out  of  order,  an 
05  L.  R.  A. 


explosion  must  ensue.  Therefore,  works  were 
being  executed  in  proximity  to  a  highway,  in 
which,  in  the  ordinary  course  of  things,  an  ex- 
plosion might  take  place.  It  appears  to  me 
that  the  telephone  company,  by  whose  authority 
alone  these  works  were  done,  were,  whether  the 
works  were  done  by  the  company's  servants  or 
by  a  contractor,  under  an  obligation  to  the  pub- 
lic to  take  care  that  persons  passing  along  the 
highway  were  not  injured  by  the  negligent  per- 
formance of  the  work."  Smith,  L.  J.,  said: 
"The  defendants  were  a  telephone  company  who 
were  engaged  in  the  execution  on  a  highway  of 
works  which  were  clearly  dangerous.  It  ob- 
viously involves  a  certain  amount  of  danger  to 
have  a  caldron  of  molten  lead  on  a  highway. 
The  defendants,  therefore,  on  the  hypothesis 
that  Highmore  was  an  independent  contractor, 
were  delegating  to  him  the  execution  of  dan- 
gerous work  upon  a  highway.  .  .  .  In  my 
opinion,  since  the  decision  of  the  House  of 
Lords  in  Hughes  v.  Percival  (1883)  8  App.  Cas. 
443,  52  L.  J.  Q.  B.  N.  8.  719.  49  L.  T.  N.  S, 
189,  31  Week.  Rep.  725,  47  J.  P.  772,  and  that 
of  the  privy  council  In  Black  v.  Christchurch  Fi- 
nance Co.  [1894]  A.  C.  48,  68  U  J.  P.  C.  N.  S. 
32,  6  Reports,  394,  70  L.  T.  N.  S.  77,  58  J.  P. 
332,  it  is  very  difficult  for  a  person  who  is  en- 
gaged in  the  execution  of  dangerous  works  near 
a  highway  to  avoid  liability  by  saying  that  he 
has  employed  an  independent  contractor,  because 
it  is  the  duty  of  a  person  who  is  causing  such 
works  to  be  executed  to  see  that  they  are  prop- 
erly carried  out  so  as  not  to  occasion  any  dam- 
age to  persons  passing  by  on  the  highway.  I  do 
not  agree  that  this  was  a  case  of  mere  casual 
and  collateral  negligence  within  the  meaning  of 
that  term,  for  It  was  n^ligence  in  the  very  act 
which  Highmore  was  engaged  to  perform.*' 

Where  a  child  five  years  old  was  injured  by 
voluntarily  seizing  with  Its  hands  a  rope  which 
was  being  drawn  through  a  pulley,  while  the 
servants  of  one  who  had  contracted  to  erect 
telephone  poles  and  wires  on  a  street  were 
stretching  the  wires  on  the  poles,  it  was  held 
that  the  negligence  was  not  in  obstructing  the 
street,  but  in  falling  to  keep  the  child  away 
from  the  rope,  and  that  the  duty  owing  by  the 
telephone  company  was  not  one  from  which,  as 
between  it  and  the  public,  the  telephone  com- 
pany could  not  relieve  itself  by  contracting  with 
another  to  do  the  work.  Vosbeck  v.  Kellogg 
(1899)  78  Minn.  176,  80  N.  W.  957. 

f.  Removal  of  wrecks  from  navigable  rivers. 

A  navigable  river  being  a  public  highway  at 
common  law  (1  Beven,  Neg.  p.  570;  Shearm.  & 
Redf.  Neg.  §  333),  a  person  who  employs  a  con- 
tractor to  perform  on  such  a  river  work  which 
is  in  its  nature  dangerous  to  vessels  passing  up 
and  down  the  channel  is  bound,  at  his  peril,  to 
see  that  such  precautions  are  taken  as  may  be 
necessary  to  secure  the  safety  of  those  vessels. 
Although  the  person  employed  to  raise  a  sunken 
vessel  for  the  owner  may  be  placed  in  actual 
physical  custody  of  the  wreck,  "the  owner  does 
not  .  .  .  discharge  himself  from  the  duty 
towards  the  public,  which  rested  upon  him.  of 
using  reasonable  care  to  warn  other  vessels  of 
the  position  of  the  wreck  which  remains  bis 
property."  The  Snark  [1899]  Prob.  74,  68  L. 
J.  Prob.  N.  S.  22,  80  L.  T.  N.  S.  26,  47  Week. 
Rep.  398.  8  Asp.  Mar.  L.  Cas.  483,  Affirmed  by 
the  court  of  appeal  In  [1900]  Prob.  105.  69 
L.  J.  Prob.  N.  S.  41,  82  L.  T.  N.  S.  42,  48  Week. 
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lighted  during  salvage  operations) 

See  further,  as  to  this  case,  subd.  X.,  infra. 

Til.  LiahiUty  tchere  work  is  dangerous  to  ad- 
joining  latidowners. 

a.  In  general. 

In  other  cases  the  Interposition  of  an  Inde- 
pendent contractor  has  been  held  to  be  no  pro- 
tection to  the  defendant,  for  the  reason  that  the 
stipulated  work  was  to  be  executed  on  land 
owned  or  occupied  by  him,  and  that  Its  perform- 
ance would  be  accompanied  by  certain  Incidents 
which  would  be  likely  to  produce  Injury  to  the 
adjoining  premises,  unless  the  appropriate  pre- 
<»utlons  were  adopted.  Upon  this  ground,  the 
plaintiff  has  been  allowed  to  recover  under  tne 
•circumstances  shown  in  the  following  subdivi- 
sions. 

b.  Injury  to  lateral  support. 

The  plaintiff  has  been  allowed  to  recover 
where  the  work  of  making  an  excavation  for  a 
building  was  so  negligently  executed  that  a 
building  on  the  adjoining  premises  was  dam- 
aged by  the  withdrawal  or  weakening  of  Its 
lateral  support. 

The  leading  case  on  this  subject  is  Bower 
V.  Peate  (1876)  35  U  T.  N.  S.  321,  L.  B.  1  Q. 
B.  Dlv.  821,  45  L.  J.  Q.  B.  N.  S.  446.  There 
the  defendant,  having  determined  to  pull  down 
his  old  house  and  build  another  on  the  same  site, 
proposed  to  carry  the  foundations  and  walls  of 
his  new  house  to  a  lower  depth  than  those  of 
the  plaintiff;  for  which  purpose  it  would  be 
necessary  to  excavate  and  remove  the  soil  which 
before  the  alteration  was  adjacent  to  the  plaln- 
tliTs  house  and  land,  and  by  which  it  had  been 
supported.  In  order  to  do  this  without  Injury 
to  the  plaintiff's  house,  it  would,  as  the  de- 
fendant knew,  be  necessary  to  resort  to  under- 
pinning or  some  other  mode  of  supporting  or 
shoring  the  plaintiff's  soil  and  walls  during  the 
operations.  In  the  specifications  referred  to  In 
the  contract  was  the  following  clause:  '*The 
adjoining  buildings  must  be  well  and  sufficiently 
propped  and  upheld  during  the  progress  of  the 
works  by  the  contractor,  who  shall  be  required 
to  take  the  responsibility,  and  to  make  good 
any  damage  occurring  thereto."  There  was  also 
a  provision  of  a  similar  purport  in  the  contract 
Itself.  Owing  to  defective  underpinning  or  want 
of  other  support  to  the  plaintiff's  soil  and  walls, 
while  the  excavation  was  being  made,  the  plain- 
tUTs  house  suffered  the  injuries  for  which  the 
action  was  brought.  Cockburn,  Ch.  J.,  in  de- 
livering the  judgment  of  the  court,  said :  "No 
question  was  made  on  the  argument  as  to  the 
right  of  the  plaintiff  to  the  support  of  the  ad- 
jacent soil  of  the  defendant  for  his  house ;  nor 
was  it  doubted  that  the  injuries  to  the  house 
of  which  the  plaintiff  complained  had  been  oc- 
casioned by  the  removal  of  such  soil  in  the  ex- 
ecution of  the  defendant's  works.  But  it  was 
contended  that  the  defendant,  having  committed 
the  execution  of  the  work  to  a  contractor,  both 
as  regarded  the  taking  down  and  rebuilding  his 
house,  and  the  measures  necessary  for  the  pro- 
tection of  the  adjoining  house,  the  contractor, 
and  not  the  defendant,  became  liable  for  any 
Injury  arising  from  want  of  due  care  in  shor- 
ing or  otherwise  supporting  the  plaintiff's  house. 
The  argument,  as  put  on  behalf  of  the  defend- 
ant, may  be  shortly  stated  thus:  According 
to  the  doctrine  in  Backhouse  v.  Bonomi  (1861) 
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N.  S.  809,  4  L.  T.  N.  S.  754,  9  Week.  Rep.  759, 
the  taking  away  the  soil,  to  the  support  of 
which  an  adjoining  owner  is  entitled,  is  not 
in  se  wrongful.  It  only  becomes  so  when  fol- 
lowed by  injurious  consequences  to  the  neigh- 
bor. And  if,  therefore,  such  injurious  conse- 
quences can  be  averted  by  efDdent  means,  as  by 
the  substitution  of  artificial  for  the  natural  sup- 
port previously  afforded  by  the  soil,  the  re- 
moval of  the  soli  is  in  no  respect  wrongful. 
Here,  the  defendant,  in  one  and  ^e  same  con- 
tract, employed  the  contractor  to  execute  the 
work  he  desired  to  have  done,  and  to  take  the 
necessary  measures  for  protecting  th^  plaintiff's 
premises.  He  authorized  him  to  do  the  former 
only  on  condition  of  his  preventing  it  from 
causing  Injury  to  the  plaintiff,  and  only  so 
far  as  it  could  be  done  consistently  with  the 
safety  of  the  premises  of  the  latter.  If,  there- 
fore, the  work  which  the  contractor  was  em- 
ployed to  do  had  been  carried  out  in  conformity 
with  the  instruction  of  the  defendant,  the  work 
would  have  been  perfectly  lawful,  and  would 
have  been  attended  with  no  injurious  conse- 
quences. The  injuries  complained  of  have  arisen 
from  the  negligence  of  the  contractor  alone. 
The  defendant  is,  therefore,  entitled  to  the  bene- 
fit of  the  general  rule,  that  when  a  perscm  em- 
ploys a  contractor  to  do  a  work,  lawful  in  it- 
self, and  involving  no  injurious  consequences  to 
others,  and  damage  arises  to  another  party  from 
the  negligence  of  the  contractor  or  his  servants, 
the  contractor,  and  not  the  employer,  is  liable. 
It  appears  to  us  that,  upon  a  correct  view  of  the 
facts,  this  reasoning  cannot  prevail.  In  the 
first  place,  because  the  assumption  on  which  it 
is  founded  altogether  fails.  The  contractor  was 
not  employed  to  give  support  to  the  plaintiff's 
house  as  part  of  the  work  he  was  to  do  for  the 
defendant.  It  was  not  included  in  the  specifi- 
cations and  formed  no  part  of  the  work  he  con- 
tracted to  do,  except  so  far  as  was  necessary  to 
satisfy  his  obligation  to  provide  the  necessary 
support  of  the  plaintiff's  house ;  in  addition  to 
which  the  defendant  stipulates  that  the  con- 
tractor shall  'take  upon  himself  the  risk  and  re- 
sponsibility of  shoring  and  supporting  the  ad- 
joining buildings  affected  by  the  alterations,' 
and  shall  'make  good  any  damage  which  may 
be  sustained  by  the  said  buildings  In  consequence 
of  the  works,'  and  shall  'satisfy  any  claims  for 
compensation  arising  therefrom.'  The  effect 
of  this  is,  not  that  the  defendant  orders,  or 
stipulates  for,  any  specific  work  necessary  for 
the  support  of  the  adjoining  buildings,  but  that 
he  leaves  the  recourse  to  such  work  entirely  at 
the  discretion  of  the  contractor,  stipulating 
only  that  the  latter  shall  bear  him  harmless  in 
the  event  of  any  damage  taking  place.  In 
other  words,  he  directs  an  act  to  be  done  from 
which  injurious  consequences  will  result  unless 
means  are  taken  to  prevent  them  in  the  shape 
of  additional  work,  but  omits  to  direct  the  lat- 
ter to  be  done  as  part  of  the  work  to  be  ex- 
ecuted, contenting  himself  with  securing  to  him- 
self a  pecuniary  indemnity  in  the  event  of  any 
claim  arising  from  damage  to  the  adjoining 
property.  He  Is,  therefore,  not  in  the  position 
of  a  man  who  has  simply  authorized  and  con- 
tracted for  the  execution  of  a  work  from  which, 
if  executed  with  due  care,  i^o  Injury  can  arise, 
and  who  Is,  therefore,  not  to  be  held  responsible 
if,  while  the  work  is  going  on,  injury  arises 
from  the  negligence  of  the  contractor  or  his 
servants."  It  was  also  considered  that  the 
action  was  maintainable  on  the  broader  ground 
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already  stated  In  the  passage   quoted  in   II., 

In  Dalton  y.  Angus  (1881)  L.  R.  6  App.  Cas. 
740,  60  L.  J.  Q.  B.  N.  S.  689,  44  L.  T.  N.  S. 
844,  30  Week.  Rep.  106,  the. owner  of  a  house, 
who  was  held  to  have  acquired  hy  prescription 
an  easement  of  lateral  support  from  the  soli  of 
the  adjoining  premises,  was  allowed  to  recover 
damages  for  injury  caused  to  the  house  by  ex- 
cavations made  In  the  course  of  the  performance 
of  a  contract  for  the  erection  of  a  new  build- 
ing on  the  servient  premises.  Lord  Blackburn 
expressed  the  opinion  that,  if  the  state  of  the 
evidence  in  Bower  v.  Peate  (1876)  L.  R.  1 
Q.  B.  DIv.  321,  45  L.  J.  Q.  B.  N.  S.  446,  36 
L.  T.  N.  S.  821,  and  in  Butler  v.  Uunter  (1802) 
7  Hurlst.  &  N.  826,  31  L.  J.  Exch.  N.  S.  214,  10 
Week.  Rep.  214,  with  which  it  was  In  conflict, 
was  really  such  that  the  facts  were  not  distin- 
guishable, the  reasoning  In  the  former  case  was 
the  more  satisfactory.  This  criticism  he  re- 
peated in  the  Judgment  delivered  two  years  aft- 
erwards In  Hughes  v.  Percival  (1883)  L.  R.  8 
App.  Cas.  443,  447.  52  L.  J.  Q.  B.  N.  S.  710. 
49  L.  T.  N.  S.  189,  31  Week.  Rep.  725,  47  J.  P. 
772,  where  he  remarked,  with  regard  to  Butler 
V.  Hunter :  "I  do  not  know  whether  the  court 
of  exchequer  meant  to  deny  that  such  a  duty 
was  cast  upon  the  defendant  in  that  case,  or 
meant  to  say  that  he  might  escape  liability  by 
employing  a  contractor.  If  either  was  meant 
by  the  court  of  exchequer  I  am  obliged  to  differ 
from  them."  In  the  court  of  appeal  (Angus  v. 
Dalton  [1878]  L.  R.  4  Q.  B.  Dlv.  162)  a  dif- 
ferent couclusion  had  been  arrived  at  with  re- 
spect to  the  question  whether  the  plaintiff  had, 
under  the  circumstances,  acquired  an  easement 
of  lateral  support  for  his  building.  But  Cotton, 
L.  J.,  accepted  as  correct  the  general  doctrine 
enunciated  In  Chief  Justice  Cockburn's  Judgment 
In  Bower  v.  Peate  (1876)  L.  R.  1  Q.  B.  Dlv. 
321,  46  L.  J.  Q.  B.  N.  S.  446,  36  L.  T.  N.  S. 
321,  the  effect  of  which  he  summarized  as  fol- 
lows :  "Where  a  defendant  has  employed  a  con- 
tractor to  do  work  which  in  its  nature  is  dan- 
gerous to  a  neighboring  property,  and  damage  is 
the  result  of  the  work  done,  the  employer  is 
liable  though  he  has  employed  a  competent  con- 
tractor and  given  him  directions  to  take  pre- 
cautions lu  executing  the  work."  Brett,  L.  J., 
did  not  express  any  speclflc  opinion  on  the 
point,  as  it  was  not  material  in  the  view  which 
he  took  of  the  case. 

In  Shea  v.  River  Bridge  &  K.  Drainage  Board 
(1880>  Ir.  L.  R.  6  C.  L.  179,  O'Brien,  J.,  had 
anticipated  the  above-mentioned  criticism  of 
Lord  Blackburn  upon  Butler  v.  Hunter  (1862) 
7  Hurist.  &  N.  826,  31  L.  J.  Exch.  N.  S.  214,  10 
Week.  Rep.  214.  * 

A  few  years  before  the  decision  in  Dalton  t. 
Angus  (1881)  L.  R.  6  App.  Cas.  740,  60  L.  J.  Q. 
B.  N.  8.  689,  44  L.  T.  N.  S.  844,  30  Week.  Rep. 
196,  had  been  rendered,  the  Virginia  court  of 
appeals  had  arrived  at  precisely  the  same  con- 
clusion with  reference  to  a  case  which  involved 
essentially  similar  circumstances.  No  cases 
were  cited.  Stevenson  v.  Wallace  (1876)  27 
Gratt.  77. 

The  decision  In  Dalton  v.  Angus  was  followed 
very  soon  afterwards  in  a  case  where  a  contract- 
or, to  whom  had  been  Intrusted  the  work  of  re- 
building a  tenement  in  which  a  prescriptive 
easement  of  lateral  support  had  been  acquired 
by  the  owner  of  the  adjoining  tenement,  execut- 
ed the  work  so  negligently  as  to  cause  the  sub- 
sidence of  an  arch  in  the  yault  of  the  latter 
tenement  and  a  bulging  of  the  walls  of  the 
66  L.  R.  A. 


vault.  Lemaitre  t.  Davis  (1881)  L.  R.  19  Oi. 
Dlv.  281.  61  L.  J.  Ch.  N.  S.  173.  46  L.  T.  N.  8. 
407,  80  Week.  Rep.  360,  46  J.  P.  324.  The 
court  said:  "The  defendant,  Davis,  doing  the 
works  with  the  assistance  of  a  contractor  was 
doing  his  own  works,  and  it  was  his  duty  to  see 
that  the  works  were  properly  done,  and  that 
certain  precautions  were  taken,  either  by  him- 
self or  his  agent,  by  shoring,  to  prevent  any  in- 
Jury  to  his  neighbor's  vault  Such  precautions 
were  not  taken.  The  defendant,  Davis,  cannot 
shift  the  responsibility  from  himself  by  saying 
that  he  employed  a  contractor,  and  that  it  was 
his  wrongful  act." 

In  Brown  v.  Werner  (1873)  40  Md.  15,  it 
was  assumed  by  the  court  in  its  argument  that 
a  house  owner  is  liable  to  his  neighbors  for  the 
damage  caused  by  the  sinking  of  a  party  wall, 
in  consequence  t>f  the  negligence  of  a  contractor 
in  not  underpinning  it  properly. 

In  Bonaparte  v.  Wiseman  (1899)  89  Md.  12, 
44  L.  R.  A.  482,  42  Atl.  918,  the  defendant 
had  asked  that  the  Jury  should  be  instructed 
to  the  effect  that  he  was  not  liable  for  the  in- 
Jury  to  the  plaintiff's  house  by  the  excavation  on 
his  lots,  because  the  work  was  done  by  an  Inde- 
pendent contractor.  This  request  was  held  to 
have  been  properly  denied,  the  rule  applicable 
to  the  circumstances  being  thus  announced  by 
the  court:  "One  who  causes  an  excavation  to 
be  made  on  his  own  lot  of  ground,  althon^  l^ 
an  Independent  contractor,  is  liable  for  Injury 
thereby  caused  to  the  house  of  an  adjoining  lot 
owner  when  such  injury  might  reasonably  have 
been  anticipated  as  a  probable  consequence  of 
the  excavation,  and  when  no  notice  has  been 
given  to  the  adjoining  lot  owner  to  proteet  his 
property.  The  question  whether  such  Injury 
was  a  probable  consequence  of  the  excayatlon 
Is  a  question  of  fact  for  the  Jury." 

In  Chicago  v.  Norton  Milling  Co.  (1900)  97 
111.  App.  651,  Affirmed  in  (1902)  196  III.  580. 
63  N.  E.  1043,  the  employer  was  held  liable  for 
so  excavating  for  the  abutment  of  a  bridge  that 
the  plaintiff's  building  settled. 

The  above-cited  decisions  outweighed  the  au- 
thority of  one  in  which  it  was  laid  down  that 
a  landed  proprietor  is  not  liable  for  injuries  to 
a  house  on  an  adjacent  lot,  caused  by  excava- 
tions for  building  purposes  on  his  own  lot,  when 
done  by  a  skilled  contractor,  to  whom  the  Job 
had  been  let  (Myer  v.  Hobbs  [1876]  57  Ala. 
176,  29  Am.  Rep.  719),  and  of  another  in  which 
It  was  held  that  the  work  of  excavating  a 
foundation  for  a  house  was  not  "In  Its  nature 
dangerous"  to  adjacent , property  in  such  a  sense 
as  to  render  the  employer  liable  for  the  negli- 
gence of  a  contractor  engaged  to  do  such  work 
(Crenshaw  t.  Ullman  [1893]  113  Mo.  633,  20 
S.   W.   1077). 

In  a  case  where  the  plaintiff  claimed  damages 
from  his  landlord  for  injuries  caused  to  his 
goods  by  the  collapse  of  the  leased  ba tiding,  the 
accident  being  due  to  the  negligent  manner  In 
which  a  contractor  had  made  an  excavation  for 
a  new  party  wall,  Seymour,  J.,  reasoned  as  fol- 
lows: "If  I  employ  a  contractor  to  do  a  Job 
of  work  for  me  which,  in  the  progress  of  its 
execution,  obviously  exposes  others  to  anasaal 
peril,  I  ought,  I  think,  to  be  responsible  upon 
the  same  principle  as  in  the  last  case,  for  I 
cause  acts  to  be  done  which  naturally  expoM 
others  to  injury.  The  case  now  before  me  coaid 
not,  however,  I  think,  come  under  this  head. 
The  peril,  whatever  it  was,  was  mainly  to  the 
defendants'  own  tenement,  and  cannot  be  treat- 
ed, notwithstanding  the  unfortunate  event,  as 
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one  at  all  imminent  to  the  plaintiffs.'*  Law- 
rence V.  Shipman  (1873)  39  Conn.  586. 

It  is  submitted,  however,  that  the  dream- 
stance  thus  emphasized  is  not  adequate  to  serve 
as  a  differentiating  element.  If  the  work  in- 
▼olyed  imminent  danger  to  the  plaintiff's  prop- 
erty, it  is  hard  to  see  why  the  fact  that  the 
defendant's  own  property  was  also  endangered 
should  exclude  him  from  the  benefits  of  the  rule 
now  under  discussion. 

The  fact  that  a  house  owner  employs  an  in- 
dependent contractor  to  make  an  excavation  for 
his  cellar  does  not  exempt  such  owner  from 
the  duty  of  preserving  from  injury  "any  party 
or  other  wall  in  adjoining  land,"  as  is  pre- 
scribed by  chap.  6,  N.  Y.  Laws  1855.  The  con- 
tractee  is  the  person  "causing  the  excavation  to 
be  made,**  within  the  meaning  of  that  statute. 
Dorrity  v.  Rapp  (1878)  72  N.  Y.  807,  Affirm- 
ing  (1877)    11    Hun.  374. 

The  liability  impute<)  is  in  no  degree  quali- 
fied by  the  fact  that  the  owner  of  the  injured 
tenement  has  licensed  the  contractor's  employer 
to  carry  out  the  operations  by  means  of  which  it 
is  proposed  to  protect  that  tenement  while  the 
work  which  creates  the  danger  is  in  progress. 
Such  a  license  is  presumed  to  have  been  grant- 
ed upon  an  implied  condition  that  the  licensee 
will  see  that  the  operations  althorized  are  ex- 
ecuted In  a  skilful  and  careful  manner.  Waller 
V.  Lasher  (1890)  37  111.  App.  609  (underpinning 
of  party  wall  was  so  negligently  done  that  it 
settled). 

c.  Injury  to  adjoining  huilding  through  negli- 
gent eweoution  of  work  connected  toith  party 
toalL 

Where  one  of  two  adjacent  houses  was  re- 
built upon  a  plan  which  involved  such  a  use  of 
the  party  wall  by  which  they  were  separated 
that  the  safety  of  the  other  house  depended  up- 
on its  being  kept  intact,  and  a  certain  portion 
of  the  work  was  executed  so  negligently  as  to 
drag  down  the  wall  and  with  it  the  other  house, 
the  plaintiff  was  allowed  to  recover.  Hughes 
V.  Percival  (1883)  L.  R.  8  App.  Cas.  443,  52 
L.  J.  Q.  B.  N.  S.  719,  49  L.  T.  N.  S.  189.  81 
Week.  Rep.  725,  47  J.  P.  772,  Affirming  (1882 ; 
C.  A.)  L.  R.  9  Q.  B.  Div.  441.  There  the  de- 
fendant, whose  house  was,  on  one  side,  adja- 
cent to  that  of  the  plaintiff,  and,  on  the  other, 
to  that  of  a  man  named  Barron,  entered  into 
a  contract  for  the  demolition  of  his  house,  and 
its  reconstruction  on  a  plan  which  required  the 
tying  together  of  the  new  building  and  the 
party  wall,  the  obvious  consequence  of  such  an 
arrangement  being  that,  if  the  defendant's  house 
fell,  the  plaintiff's  would  inevitably  be  dam- 
aged. A  servant  of  the  contractor,  while  fix- 
ing a  staircase,  negligently  cut  into  the  party 
wall  between  the  defendant's  house  and  Bar- 
ron's, the  result  being  the  injury  in  suit.  All 
the  members  of  the  court  of  appeal  were  agreed 
that  the  defendant  would  have  been  liable  if  the 
contractor's  servants  had  been  guilty  of  negli- 
gence while  the  operation  of  tying  together  the 
houses  of  the  plaintiff  and  defendant  was  in 
progress.  Holker,  L.  J.,  was  of  opinion  that, 
when  this  operation  was  finished,  that  part  of 
the  work  which  was  essentially  hazardous  was 
concluded ;  and  that  the  absolute  duties  which 
the  law  casts  upon  an  employer  who  engages  a 
contractor  to  execute  work  answering  to  that 
description  were  not  predicabld  as  to  the  work 
which  was  the  immediate  occasion  of  the  in- 
jury. With  this  view  Baggallay  and  Brett 
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L.  JJ.,  did  not  agree,  and  their  opinion  was  up- 
held by  the  House  of  Lords.  The  following 
passage  from  Lord  Watson's  Judgment  contains 
the  clearest  statement  of  the  rationale  of  the 
decision:  **The  appellant  does  not  deny  that 
many  of  the  operations  which  he  contemplated, 
and  which  he  had  employed  a  contractor  to  ex- 
ecute, were  such  as  would  necessarily  or  pos- 
sibly imperil  the  stability  of  the  party  wall  if 
no  precautions  were  used ;  nor  does  he  dispute 
that  it  was  incumbent  upon  him  to  see  that 
these  operations  were  safely  carried  out  by  the 
contractior.  What  he  did  (by  his  counsel)  al- 
lege, and  offer  to  prove  before  the  Jury,  was 
that  all  these  hazardous  operations  had  l)een 
brought  to  a  safe  termination  months  before 
the  occurrence  which  resulted  in  damage  to 
the  respondent's  house.  Now,  looking  to  the 
terms  of  the  contract  and  specification,  I  think 
It  does  appear  that  extensive  structural  opera- 
tions fraught  with  obvious  risk  to  the  party 
wall  In  question  had  been  carefully  and  suc- 
cessfully executed;  and.  If  I  had  been  able  to 
come  to  the  conclusion  in  fact  that  after  these 
were  completed  there  remained  nothing  to  be 
done  by  the  contractor  which  could  reasonably 
be  supposed  to  Involve  danger  to  the  party  wall, 
I  should  have  been  disposed  to  agree  with  Lord 
Justice  Holker.  I  do  not  think  that  the  com- 
bination in  one  contract  of  operations  hazard- 
ous and  operations  in  no  reasonable  sense  haz- 
ardous can  affect  the  character  of  these  opera- 
tions, or  Impose  upon  the  employer  legal  duties 
and  liabilities  to  which  he  would  not  have  been 
subject  had  he  employed  a  different  contractor 
for  each  operation.  But  I  am  not  satisfied  that 
the  fitting-up  of  a  wooden  staircase  from  the 
basement  fioor  of  the  appellant's  tenement  to 
the  cellar  below  was  an  operation  which  could 
occasion  no  risk  to  the  party  wall."  Referring 
to  the  plau  of  reconstruction.  Lord  Blackburn 
said :  "The  defendant  had  a  right  so  to  utilize 
the  party  wall,  for  it  was  his  property  as  well 
as  the  plaintiff's;  a  stranger  would  not  have 
bad  siich  a  right.  But  I  think  the  law  cast  up- 
on the  defendant,  when  exercising  this  right,  a 
duty  towards  the  plaintiff.  I  do  not  think  that 
duty  went  so  far  as  to  require  him  absolutely 
to  provide  that  no  damage  should  come  to  the 
plaintiff's  wall  from  the  use  he  thus  made  of  it ; 
but  I  think  that  the  duty  went  as  far  as  to  re- 
quire him  to  see  that  reasonable  skill  and  care 
were  exercised  In  those  operations,  which  in- 
volved a  use  of  the  party  wall  exposing  it  to  this 
risk.  If  such  a  duty  was  cast  upon  the  defend- 
ant, he  could  not  get  rid  of  responsibility  by 
delegating  the  performance  of  it  to  a  third 
person."  Lord  Fitzgerald's  views  were  stated 
as  follows :  ''The  event  shows  that  the  danger 
was  not  over,  and  I  should  have  thought  that  it 
could  not  be  as  long  as  anything  was  being 
doue  that  could  affect  the  stability  of  either 
party  wall.  Lord  Justice  Hooker  seems  to  have 
been  of  opinion  that,  though  the  operation  as  a 
whole  was  perilous,  yet  that  the  peril  had 
ceased  though  the  work  was  not  completed.  He 
says  as  to  the  particular  portion  of  the  work : 
'It  seems  to  me  perfectly  clear  that  it  was  not 
hazardous  work,  and  the  workmen  exceeded 
their  duty;  they  made  a  mistake.'  But  is  it 
open  to  us  to  divide  the  work  thus  into  sec- 
tions and  say,  'As  to  a  particular  part,  taken  by 
itself,  it  carried  with  it  no  special  peril,  and 
you,  the  defendant,  are  not  responsible?*  It 
seems  to  me  that  this  cannot  be  done.  We 
would  not  be  Justified  In  thus  breaking  it  into 
parts,  or  considering  the  case  as  if  the  putting 
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in  the  stairs  or  the  stone  steps  was  the  sole 
work  which  the  defendant  was  getting  done. 
The  conclusion  I  have  reached  is,  that  the  de- 
fendant had  undertaken  a  work  which,  as  a 
whole,  necessarllT  carried  wild  it  considerable 
peril  to  his  neighbors.  .  .  .  What  is  the 
law  applicable?  What  was  the  defendant's 
duty?  The  law  has  been  verging  somewhat  in 
the  direction  of  treating  parties  engaged  in 
such  an  operation  as  the  defendant's  as  In- 
surers of  their  neighbors,  or  warranting  them 
against  injury.  It  has  not,  however,  reached 
quite  to  that  point  It  does  declare  that  under 
such  a  state  of  circumstances  it  was  ihe  duty 
of  the  defendant  to  have  used  every  reasonable 
precaution  that  care  and  skill  might  suggest  in 
the  execution  of  his  works,  so  as  to  protect  his 
neighbors  from  injury,  and  that  he  cannot  get 
rid  of  the  responsibility  thus  cast  on  him  by 
transferring  that  duty  to  another." 

The  plaintifC  is  also  entitled  to  recover  where 
a  party  wall  separathig  two  houses  Is  so  negli- 
gently pulled  down  that  the  other  house  suffers 
damage. 

In  Rarl  v.  Beadleston  (1877)  10  Jones  &  S. 
204,  it  was  conceded  that,  if  the  weakening  of 
a  party  wall  between  two  adjoining  houses  was 
a  highly  probable  consequence  of  pulling  down 
one  of  them, — that  is,  if  it  would  follow  un- 
less precautions  were  taken, — the  defendant 
might  have  been  bound  to  take  these  precau- 
tions, or  at  least  to  have  given  notice  to  the 
plaintiff  that  he  mUht  take  them.  But  it  was 
denied  that  this  point  was  involved  in  the  case, 
inasmuch  as  there  was  no  proof  as  to  the  prob- 
able consequences  of  taking  defendant's  build- 
ing down,  and  it  could  not  be  Inferred  from  the 
mere  fact  of  a  building  having  its  beams  in  a 
party  wall,  that  it  could  not  be  done  without 
weakening  the  wall  or  taking  out  the  ends  of 
the  beams  in  the  wall. 

In  Fowler  v.  Saks  (1890)  7  Mackey,  670,  7 
L.  R.  A.  649,  it  was  held  that  a  house  owner 
was  liable  for  injuries  inflicted  on  an  adjoining 
building  by  the  manner  in  which  a  contractor 
for  the  reconstruction  of  the  party  wall  did 
his  work.  In  one  part  of  the  opinion  the  court 
seems  to  base  its  conclusion  on  the  doctrine  dis- 
cussed in  this  subtitle,  as  it  was  laid  down  that 
a  person  who  is  "under  an  antecedent  obligation 
to  do  a  thing,  or  to  do  it  in  a  particular  way," 
cannot  get  rid  of  his  responsibility  by  deputing 
it  to  somebody  else.  But  in  another  place  the 
language  used  implies  that  the  rationale  of  the 
decision  is  that  the  stipulated  work  was  "nec- 
essarily and  per  se  a  nuisance."  There  seems 
to  be  a  logical  confusion  herew  between  two  dis- 
tinct conceptions,  unless  it  is  meant  that  the 
work  was  a  nuisance  unless  certain  precautions 
were  used. 

d.  Injury  to  business  and  goods  of  occupant  of 
adjoining  premises. 

Where  building  operations  are  so  negligently 
carried  on  as  unnecessarily  to  damage  the  busi- 
ness and  goods  of  the  occupant  of  the  adjoin- 
ing premises  the  plaintiff  is  entitled  to  re- 
cover. Cameron  v.  Fraser  (1881)  9  8c.  Sess. 
Cas.  4th  series,  26,  where  the  damage  was 
caused  by  the  excessive  dust,  and  by  breaking 
Into  a  chimney  and  throwing  soot  and  rubbish 
down  it.  This  decision,  however,  seems  to  be 
of  somewhat  dubious  correctness.  Circumstan- 
ces such  as  those  complained  of  can  hardly  be 
regarded  as  ordinary  Incidents  of  building  oper- 
ations in  such  a  sense  that  an  employer  is 
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bound  to  foresee  and  take  precautions  against 
them. 

e.  Injury  from  explosion  caused  by  negligent 
escape  of  gas. 

The  plaintiff  is  also  entitled  to  recover  where 
gas  pipes  are  so  negligently  dealt  with  during 
the  progress  of  the  work  of  constructing  a  sewer 
in  a  street  that  the  gas  escapes  into  the  house 
of  an  abutting  owner,  and  causes  an  explo- 
sion. Hardaker  v.  Idle  District  [1896;  C.  A.] 
1  Q.  B.  335,  65  L.  J.  Q.  B.  N.  S.  363,  74  L.  T. 
N.  S.  69,  44  Week.  Rep.  323,  60  J.  P.  196. 
Lindley,  L.  J.,  said:  "The  council  are  not 
bound,  in  point  of  law,  to  do  the  work  them- 
selves, i,  e.,  by  servants  of  their  own.  There 
Is  nothing  to  prevent  them  from  employing  a 
contractor  to  do  their  work  for  them.  But  the 
council  cannot,  by  employing  a  contractor,  get 
rid  of  their  own  duty  to  other  people,  whatever 
that  duty  VLij  be.  If  the  contractor  performs 
their  duty  for  them,  it  Is  performed  by  them 
through  him,  and  they  are  not  responsible  for 
anything  more.  They  are  not  responsible  for 
his  negligence  In  other  respects,  as  they  would 
be  if  be  were  their  servant.  Such  negligence  ia 
sometimes  called  casual  or  collateral  negligence. 
If,  on  the  other  hand,  their  contractor  falls  to 
do  what  it  is  their  duty  to  do  or  get  done,  their 
duty  Is  not  performed,  and  they  are  responsible 
accordingly.  .  .  .  Their  duty  in  sewering 
the  street  was  not  performed  by  constructing  a 
proper  sewer.  Their  duty  was,  not  only  to  do 
that,  but  also  to  take  care  n«/t  to  break  any 
gas  pipes  which  they  cut  under;  this  involved 
properly  supporting  them.  This  duty  was  not 
performed.  They  employed  a  contractor  to  per- 
form their  duty  for  them,  but  he  failed  to  per- 
form It  It  is  Impossible,  I  think,  to  regard 
this  as  a  case  of  collateral  negligence.  The 
case  is  not  one  In  which  the  contractor  per- 
formed the  district  council's  duty  for  them. 
but  did  so  carelessly,  the  case  is  one  in  which 
the  duty  of  the  district  council,  so  far  as  the 
gas  pipes  were  concerned,  was  not  performed  at 
all.  ...  It  was  contended  for  the  district 
council  that,  although  they  might  be  liable  to 
the  owner  of  the  gas  pipes,  they  were  not  lia- 
ble to  the  plaintiff,  as  they  were  under  no  daty 
to  him.  But  this  is  not  consistent  with  Gray 
V.  Pullen  (1864)  5  Best  &  S.  970,  34  L.  J.  Q.  B. 
N.  S.  265,  11  L.  T.  N.  S.  569,  13  Week.  Rep. 
257,  nor  with  Tarry  v.  Ashton  (1876)  L.  JBL 
1  Q.  B.  Dlv.  314,  45  L.  J.  Q.  B.  N.  S.  260,  34 
L.  T.  N.  S.  97,  24  Week.  Rep.  581,  in  neither  of 
which  was  the  defendant  under  any  duty  to  the 
plaintiff,  except  as  one  of  the  public."  Smith, 
L.  J.,  said:  "Digging  under  gas  pipes  in  ose 
must  necessarily  be  attended  with  risk,  unless 
all  reasonable  precautions  are  taken  to  guard 
against  it  If  a  gas  pipe  be  left  unsupported, 
it  is  obvious  that  It  may  become  fractured :  and 
then  au  escape  of  gas,  with  its  attendant  conse- 
quences, will  necessarily  result.  And,  indeed, 
it  is  obvious,  from  clauses  14,  45,  and  46  of  the 
contract  in  this  case,  that  risk  was  apprehended, 
for  those  speciflc  provisions  were  inserted  In 
order  to  obviate  the  danger.  It  was  not  at- 
tempted on  behalf  of  the  district  council  to  prove 
that  they  had  taken  any  precautions  whatever. 
The  sole  point  taken  at  the  trial  on  their  be- 
half was,  that  they  had  delegated  the  perform- 
ance of  the  works  to  a  contractor,  and  there- 
fore were  not  liable ;  and  upon  that  they  asked 
the  learned  Judge  to  enter  Judgment  for  them, 
and  he  did  so." 
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Likewise,  he  may  recover  where  a  similar 
accident  occurs  while  the  operation  of  laying  a 
line  of  gas  pipes  Is  in  progress. 

A  servant  of  a  construction  company  hav- 
ing been  Injured  through  the  negligence  of  his 
foreman  in  giving  an  order  which  led  to  the  es- 
cape and  explosion  of  gas,  the  defendant  was 
held  liable  on  the  ground  that  it  "authorised  a 
work  to  be  done,  which  required  the  propelling 
of  explosive  gas  throuj^  pipes  not  yet  thor- 
oughly cemented  and  Joined  together,*'  and  that 
"it  cannot  escape  liability  for  the  consequences 
of  such  dangerous  work,  upon  the  plea  that 
those  engaged  In  It  are  the  servants  of  a  con- 
struction company."  Chicago  Bconomic  Fuel 
Gas  Co.  V.  Myers  (1897)  168  III.  189,  48  N. 
E.   66. 

f.  Infnrp    reaulUng    from    Hooding    of    lands 
throuQh  negligent  drainage  operatione. 

The  principal  employer  is  also  liable  where 
lands  are  flooded  as  a  result  of  the  negligent 
manner  in  which  the  operations  undertaken  for 
the  drainage  of  a  district  are  carried  on. 

In  Shea  v.  River  Bride  ft  K.  Drainage  Board 
(1880)  Ir.  L.  R.  0  C.  L.  179,  a  drainage  board 
constituted  under  the  drainage  act  of  1863  em- 
ployed a  contractor  to  carry  out  drainage  works, 
consisting  of  the  deepening  of  a  river  and  the 
construction  of  a  new  bridge.  In  the  execu- 
tion of  these  works  the  contractor  erected  a 
temporary  dam  across  the  river,  and  excavated 
certain  loop  drains,  for  the  purpose  of  carrying 
off  the  water  penned  back  by  the  dam.  These 
drains  being  of  Insufficient  dimensions  to  con- 
tain the  water  which  came  down  the  river  dur- 
ing the  ensuing  wet  season,  the  plaintiff's  land 
was  overflowed.  From  the  evidence  set  out 
in  the  special  case  submitted  by  counsel  it  ap- 
peared that,  although  the  erection  of  the  dam 
was  not  mentioned  or  referred  to  in  the  articles, 
speclflcatlons,  or  plans,  and  was  not  a  part  of 
the  work  contracted  for,  such  erection  was  ab- 
solutely necessary  for  the  proper  execution  of 
the  works  which  the  contractor  was  expressly 
employed  to  execute,  and  that,  at  the  time  of 
the  signing  of  the  contract,  the  engineer  who 
acted  for  the  board  was  aware  that  it  would 
be  necessary  to  erect  the  dam,  and,  consequently, 
that  it  would  also  be  necessary  to  make 
loop  drains  or  put  a  proper  slulcet  gate 
in  the  dam.  Under  these  circumstances, 
the  board  was  held  liable  for  the  dam- 
age caused  by  the  overflow  from  the  drains. 
O'Brien,  J.,  based  his  conclusion  upon  the 
ground  that  the  erection  of  the  dam  was  an 
Illegal  act,  as  it  Interfered  with  the  water 
rights  of  the  riparian  owners  and  other  parties, 
and  that,  although  it  was  not  one  of  the  works 
which  the  contractor  had  agreed  to  execute,  it 
was  a  work  which  was  necessary  to  be  done,  in 
order  to  enable  the  contractor  to  do  what  he 
had  specifically  agreed  to  do.  (See  note  to  Thom- 
as V.  Harrington,  ante,  142,  on  Liability  of  em- 
ployer for  acta  of  independent  contractor 
where  injury  i$  direct  result  of  the  toork  con- 
tracted for,  for  other  cases  involving  this  prin- 
ciple.) Allen  V.  Hay  ward  (1845)  7  Q.  B.  960, 
4  Eng.  Ry.  &  C.  Cas.  104,  15  L.  J.  Q.  B.  N.  S. 
99,  10  Jur.  92,  was  relied  upon  by  defendant's 
counsel,  but  distinguished  on  the  grounds,  that 
the  work  during  which  the  negligence  com- 
plained of  had  occurred  was  not  illegal,  and  that 
the  decision  was  based  on  the  fact  that  the 
bank  which  failed  was  part  of  the  works  which 
was  specified  in  the  contract,  and  which  the 
66  L.  R.  A. 


contractor  had  expressly  covenanted  to  execute 
in  a  substantial  and  workmanlike  manner  to  the 
satisfaction  of  the  commissioners'  surveyor, 
whereas  in  the  case  before  the  court  there  was 
no  reference  to  the  drains  in  the  contract,  and 
the  contractor's  covenant  for  the  due  execu- 
tion of  the  works  was  confined  to  the  works  ex- 
pressly specified.  Fitzgerald,  J.,  agreed  in  this 
corclusion  and  in  the  reasons  assigned  for  it, 
and  also  added  a  special  reason  for  his  concur- 
rence, viz.,  that  the  powers  conferred  by  the 
drainage  act  were  such  as  required  great  care 
in  their  application,  and  that,  in  view  of  the 
nature  of  the  works  to  be  executed,  the  failure 
of  the  board  to  use  more  than  ordinary  care  and 
precaution  would  obviously  cause  great  inju- 
ries to  owners  and  occupiers,  either  within  or 
without  the  drainage  district.  He  was  of  opin- 
ion that  a  drainage  board  could  not  get  rid  of 
responsibility  to  those  within  the  district  by 
simply  transferring  their  powers  and  the  execu- 
tion of  the  works  to  a  contractor.  They  might 
employ  a  contractor;  but,  if  they  did,  they 
were  bound  to  see  that  every  reasonable  precau- 
tion should  be  taken  to  prevent  injury  arising 
to  the  local  proprietors  by  reason  of  the  exe- 
cution of  the  drainage  works,  to  be  done,  which, 
though  of  a  critical  character,  could  have  been 
carried  out  safely  by  adopting  a  simple  and 
reasonable  precaution.  The  board  intrusted  the 
actual  execution  of  the  work  to  a  .contractor ; 
but  Imposed  no  obligation  on  him  to  take  any 
precaution  to  guard  against  the  injurious  re- 
sults likely  to  ensue. 

g.  Injury  resulting  from  alloioing  materials 
dredged  from  water  to  escape  onto  adjoining 
land. 

An  owner  of  shore  land,  who  contracts  with 
another  to  dredge  in  front  of  it,  and  deposit 
the  dredging  on  the  rear,  without  providing 
means  of  preventing  it  from  sliding  onto  the 
land  of  an  adjacent  owner,  is  as  much  a  tres- 
passer as  the  contractor,  where  the  deposit 
spreads  onto  the  adjacent  land.  Braisted  v. 
Brooklyn  &  R.  B.  R.  Co.  (1899)  46  App.  Div. 
204,  61  N.  Y.  Supp.  674  (bulkhead  was  so 
constructed  that  it  allowed  the  mud  deposited 
against  it  to  slip  through). 

h.  Injury  resulting  from  negligent  demolition  of 
fire  ruins. 

In  Covington  &  C.  Bridge  Co.  v.  Stelnbrock 
(1899)  61  Ohio  St.  215,  76  Am.  St.  Rep.  375,  55 
N.  B.  618,  where  the  contractor  pulled  down 
one  of  the  walls'  so  negligently  that  it  fell  out- 
ward on  the  property  of  the  plaintiff  the  em- 
ployer was  held  liable.  The  decision  was  based 
upon  the  ground  that  the  injury  resulted  from 
the  negligent  manner  in  which  work  which 
"necessarily  involved  great  danger  to  others 
unless  great  care  was  used"  had  been  executed, 
and  that  the  accident  should  have  been  antici- 
pated as  a  probable  consequence,  in  case  due 
care  was  not  observed.  See,  however.  In  subd. 
VII.  c,  5,  of  note  to  Salliotte  v.  King  Bridge 
Co.,  ante,  620,  on  General  rule  as  to  absence 
of  liability  of  employer  for  torts  of  independent 
contractor,  a  case  which  conflicts  with  this  de- 
cision. 

1.  Injury   resulting   from   allotoing  fire  to   es- 
cape. 

In  Black  v.  Christchnrch  Finance  Co.  [1894] 
A.  C.  48,  63  L.  J.  P.  C.  N.  S.  32,  6  Reports,  394, 
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70  L.  T.  N.  8.  77,  50  J.  P.  332,  Reversiiiff 
(1891)  10  New  Zealand  L.  R.  238,  the  defend- 
ants were  held  liable,  where  the  ground  of  the 
plaintiff's  claim  was  that  the  defendants  light- 
ed or  caused  or  procured  the  fire  to  1>e  lighted 
on  their  own  land  in  a  negligent  and  improper 
manner,  and  wrongfully  and  negligently  per- 
mitted the  fire  to  spread  to  the  lands  of  the 
plaintiff,  with  the  result  that  the  injury  com- 
plained of  was  done  to  the  plaintiffs  growing 
crops  of  grass  seed,  and  fences  and  firewood. 
In  delivering  the  Judgment  of  the  privy  council. 
Lord  Shaud  said:  "It  has  not  been  disputed 
that,  if  Nyman,  in  what  he  did,  was  acting  un- 
der the  defendants*  contract  by  which  the  burn- 
ing of  the  bush  had  been  let  or  contracted  for, 
the  defendants  must  be  responsible  for  the  con- 
sequences. The  lighting  of  a  fire  on  open  bush 
land,  where  it  may  readily  spread  to  adjoining 
property  and  cause  serious  damage,  is  an  opera- 
tion necessarily  attended  with  great  danger, 
and  a  proprietor  who  executes  such  an  operation 
is  bound  to  use  all  reasonable  precautions  to 
prevent  the  fire  extending  to  his  neighbor's  prop- 
erty. (Sic  utere  tuo  ut  alienum  non  Iwdas.) 
And  if  he  authorizes  another  to  act  for  him 
he  is  bound,  not  only  to  stipulate  that  such 
precautions  shall  be  taken,  but  also  to  see 
that  these  are  observed ;  otherwise  he  will  be 
responsible  for  the  consequences.  See  Hughes 
V.  Percival  (1883)  L.  R.  8  App.  Cas.  443,  62 
L.  J.  Q.  B.  N.  S.  719,  49  L.  T.  N.  S.  189,  31 
Week.  Rep.  725,  47  J.  P.  772,  and  authorities 
there  cited  [supra,  VII.  c].  Ceases  may  indeed 
occur  in  which  no  precautions  could  be  adopted 
which  could  reasonably  be  expected  to  avert  the 
danger,  of  which  the  present  appears  to  be  a 
pretty  clear  instance,  for  it  is  scarcely  con- 
ceivable that  when  once  the  fire  was  lit,  not  at 
a  suitable  or  favorable  time,  but  with  the  wind 
blowing  as  it  was  any  means  which  could  be 
suggested  would  have  saved  the  consequences 
which  occurred.  In  any  view,  no  preventive 
means  of  any  kind  were  adopted ;  and  there 
can  be  no  doubt  as  to  the  liability  of  the  de- 
fendants if  they  are  responsible  for  Nyman's 
act." 

In  Cameron  v.  Oberlin  (1897)  19  Ind.  App. 
142,  48  N.  E.  3S6,  a  landowner,  who  employed 
a  contractor  to  burn  up  certain  brush  and  rub- 
bish, was  held  liable  for  injuries  caused  by  the 
spread  of  the  fire  to  a  neighbor's  premises ;  the 
ground  of  the  decision  being  that,  as  the  mate- 
rials to  be  burned  were  in  direct  contact  with 
similar  materials  on  his  neighbor's  premises, 
and  he  had  arranged  to  have  the  work  done 
after  a  long  drought,  while  the  materials  were 
In  a  highly  inflammable  condition,  the  injury 
was  a  natural  and  probable  consequence  of  the 
performance  of  the  work  in  the  time  and  man- 
ner agreed  upon. 

A  municipal  council  which  contracted  with 
a  person  for  the  destruction  of  dead  animals 
by  burning  in  a  paddock  belonging  to  the  coun- 
cil, the  work  being  highly  dangerous  at  the 
time  when  the  contract  was  made,  but  suscepti- 
ble of  being  safely  performed  if  certain  pre- 
cautions were  observed,  was  held  responsible 
for  injuries  caused  to  the  plaintiff's  property 
as  a  result  of  the  contractor's  failure  to  ob- 
serve those  precautions.  Hannan  v.  Shepparton 
(1892;  Vict.)  14  Australian  Law  Times,  83. 

J.  Injury    resulting    from    blasting    operations. 

In  Connecticut  the  doctrine  laid  down  is,  that 
the  use  of  dynamite  in  the  "operation  of  blast- 
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Ing  out  an  excavation  for  a  sewer  is  intrinsic- 
ally dangerous"  as  a  matter  of  law,  but  that 
the  question  whether  under  all  facts  in  the  case, 
the  work  contracted  to  be  done  for  the  con- 
struction of  the  particular  sewer  under  dis- 
cussion demanded,  in  its  natural,  ordinary,  and 
reasonable  execution,  the  use  of  such  intrinsic- 
ally dangerous  agency  and  means  as  would 
have  obviously  exposed  the  plaintUTs  property 
to  probable  injury  therefrom,  is  for  the  Jury 
to  determine.  It  was  said  that,  for  an  injury 
inflicted  upon  property  by  the  manner  in  whidi 
such  on  operation  is  conducted,  the  sufferer  to 
entitled  to  recover,  not  on  the  ground  that  It 
is  necessarily  injurious  to  his  property,  but  on 
the  ground  that,  although  it  may  be  performed 
without  causing  any  Injury,  it  exposes  the 
property  to  probable  injury  or  unuanal  risk 
which  the  employer  is,  at  his  peril,  bound  to 
avert,  so  far  as  he  does  so  by  the  exercise  or 
reasonable  care.  Accordingly,  an  instruction 
excusing  the  defendant  from  liability,  provided 
the  work  could  be  done  by  ordinary  ipeans  of 
performing  such  work  without  necessarily  in- 
juring the  plaintiflTs  property,  was  held  to  be 
inappropriate  to  the  facts  of  the  case.  Norwalk 
Gaslight  Co.  V.  Norwalk  (1893)  63  Conn.  495. 
526,   28  AU.   32. 

In  Massachusetts  a  plaintiff  has  been  held  en- 
titled to  recover  damages  for  an  injury  to  his 
property  caused  by  the  blasting  of  rocks  on  the 
adjoining  premises  of  the  defendant.  Wether- 
bee  V.  Partridge  (1900)  175  Mess.  185,  78  Am. 
St.  Rep.  486,  55  N.  E.  894. 

For  the  purposes  of  the  decision.  It  was  as- 
sumed that  the  contract  contemplated  that  blast- 
ing would  be  done,  and  that  the  place  where  it 
was  done  was  within  3  or  4  feet  of  the  line 
between  the  plaintiffs  and  the  defendant,  and 
about  8  or  9  feet  from  the  plaintiffs'  house. 
"Under  such  circumstances,"  said  Holmes.  Ch. 
J.,  "it  was  plain  that  the  performance  of  the 
contract  would  bring  to  pass  the  wrongful  con- 
sequences of  which  the  plaintiffs  complain,  un- 
less it  was  guarded  against;  and,  if  the  prin- 
ciple recognized  In  Woodman  v.  Metropolitan 
R.  Co.  (1889)  149  Mass.  335,  4  L.  R.  A.  213. 
14  Am.  St.  Rep.  427,  21  N.  B.  482,  applies, 
the  defendant  was  bound  to  see  that  due  care 
was  used  to  prevent  harm.  We  are  of  opinion 
that  the  principle  does  apply.  In  some  cases 
of  blasting  under  an  Independent  contract  we 
might  go  no  further  than  to  hold  that  there  was 
a  question  for  the  Jury  whether  the  danger  was 
so  great  as  to  make  the  defendant  liable.  But 
in  the  case  at  bar  the  danger  was  so  obvious 
that  only  one  conclusion  was  possible,  and  the 
defendant  did  not  ask  to  go  to  the  Jury  upon 
this  point.  What  he  wanted  was  to  have  a 
verdict  directed  in  his  favor.  Cases  sustaining 
the  conclusion  to  which  we  have  come  are 
Joliet  v.  Harwood  (1877)  86  111.  110,  29  Am. 
Rep.  17  [see  subd.  VI.,  »upra'\  ;  James  v.  Mc- 
Mlnimy  (1892)  93  Ky.  471,  40  Am.  St.  Rep. 
200.  20  S.  W.  435 ;  and  Norwalk  Gaslight  Co. 
V.  Norwalk  (1893)  63  Conn.  495,  28  Atl.  32. 
There  are  some  other  cases  in  which  the  subject 
has  been  approached  solely  from  the  point  of 
view  of  master  and  servant,  although  not  wlth- 
.out  dissent.  These  decisions  we  are  not  pre- 
pared to  follow.  McCafferty  v.  Spuyten  Duy^l  ft 
P.  M.  R.  Co.  (1874)  61  N.  Y.  178,  19  Am,  Rep. 
267 ;  Tlbbetts  v.  Knox  &  L.  R.  Co.  (1873)  62 
Me.  437 :  Edmundson  v.  Pittsburgh,  M.  &  T.  R. 
Co.  (1885)  111  Pa.  316.  2  Atl.  404.  Compare 
Stone  V.    Cheshire    R.   Corp.    (1849)    19   N.    II. 
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427,   51    Am.    Dec.    192;    Wright   v.    Holbrook 
(1872)  52  N.  H.  120,  18  Am.  Rep.  12.'* 

The  antagonistic  cases  here  cited,  and  others 
to  the  same  effect,  are  cited  in  subd.  VII.,  b, 
9,  of  note  to  Salliotte  7.  King  Bridge  Co.  ante, 
620,  on  General  rule  ae  to  absence  of  liahility 
of  employer  for  torts  of  independent  contractor, 

VIII.  LialUity  where  work  is  dangerous  to  per- 
sons invited  onto  defendants  pretnises. 

The  dutT  of  a  landowner  is  to  take  reason- 
able care  to  keep  his  premises  in  such  a  state 
that  those  whom  he  invites  to  come  thereon 
shall  not  be  unduly  exposed  to  danger.  Black- 
burn, J.,  In  Welfare  v.  London,  B.  &  S.  C.  R.  Co. 
(1869)  L.  R.  4  Q.  B.  6»8,  38  L.  J.  Q.  B.  N.  S. 
241,  20  L.  T.  N.  S.  748,  17  Week.  Rep.  1066. 

This  duty  behig  absolute  and  nondelegable,  he 
cannot  escape  liability  for  an  injury  occasioned 
by  its  nonperformance  by  showing  that  the 
immediate  cause  of  the  injury  was  the  exist- 
ence of  a  danger  created  by  the  fault  of  an 
independent  contractor.  The  mere  fact  that  he 
negligently  failed  to  guard  against  it  is  suffi- 
cient to  render  him  responsible.  Samuelson  v. 
Cleveland  Iron  Mln.  Co.  (1882)  49  Mich.  164. 
43  Am.  Rep.  456,  18  N.  W.  499.  where  it  is 
pointed  out  that  Plckard  v.  Smith  (1861)  10 
C.  B.  N.  8.  470,  4  L.  T.  N.  S.  470,  which  has 
been  already  discussed  under  subd.  VI.,  c,  supra, 
may  be  regarded  as  an  illustration  of  this  doc- 
trine. 

In  Welfare  v.  London,  B.  &  S.  C.  R.  Co.  (1869) 
L.  R.  4  Q.  B.  693,  38  L.  J.  Q.  B.  N.  S.  241,  20 
L.  T.  N.  S.  743,  17  Week.  Rep.  1065,  where  a 
railway  passenger  at  a  station  was  injured  by 
the  fall  of  a  heavy  plank  from  the  roof  of  a  sta- 
tion which  was  being  repaired  by  a  mechanic, 
the  plaintiff's  counsel  argued  that  the  defend- 
ant should  be  held  liable  under  this  doctrine. 
This  contention  did  not  prevail,  for  the  reason 
that  there  was  deemed  to  be  no  evidence  to  show 
that  the  company  knew  it  was  exposing  the  per- 
sons coming  on  its  premises  to  undue  danger. 

A  street  railway  company  was  liable  for  an 
injury  received  by  a  spectator  at  an  exhibition 
of  marksmanship  given  at  a  pleasure  resort 
owned  and  advertised  by  it,  although  the  per- 
formance was  provided  and  conducted  by  an 
independent  contractor,  where  a  small  fragment 
of  a  bullet  or  other  metallic  substance,  which 
flew  from  the  impact  when  the  bullet  hit  the 
butt,  struck  the  plaintiff  In  the  eye.  Thompson 
V.  Lowell.  L.  &  U.  Street  R.  Co.  (1898)  170 
Mass.  577,  40  L.  R.  A.  345,  64  Am.  St  Rep. 
323,  40  N.  B.  913. 

Contrast  with  this  ruling  Knottnerus  v.  North 
Park  Street  R.  Co.  (1892)  93  Mich.  348,  17  L. 
R.  A.  726,  53  N.  W.  529,  hi  which,  on  the 
ground  that  the  operations  contemplated  were 
not  such  as  necessarily  involved  injury  to  vis- 
itors, it  was  held  that  the  owner  of  a  pleasure 
resort  and  street  railway  leading  to  it  did  not, 
by  leasing  the  privilege  of  operating  a  switch- 
back railway  at  the  resort,  and  advertising  It 
as  one  of  the  attractions  of  the  place,  become 
an  insurer  against  accidents  to  persons  patron- 
izing the  lessee,  or  become  liable  for  his  care- 
lessness. 

Where  a  party  who  contracted  with  a  school 
district  for  drilling  a  well  in  the  scboolhouse 
grounds  left  his  drilling  machine  unlocked  and 
unguarded,  and  in  his  absence  one  of  the  chil- 
dren was  injured  while  playing  with  it,  it  was 
held  that  the  employer  could  not  be  held  liable 
on  the  ground  that  the  work  was  dangerous  in 
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itself,  and  that  he  failed  to  take  such  precau- 
tions as  were  appropriate  under  the  circumstan- 
ces. Wood  V.  Independent  School  District 
(1876)   44  Iowa.  30. 

In  other  words,  "when  the  owner  of  premi- 
ses which  are  under  his  control  employs  an 
independent  contractor  to  do  work  upon  them 
which,  from  its  nature.  Is  likely  to  render  the 
premises  dangerous  to  persons  who  may  come 
upon  them  by  the  invitation  of  the  owner,  the 
owner  is  not  relieved,  by  reason  of  the  contract, 
from  the  obligation  of  seeing  that  due  care  is 
used  to  protect  such  persons.*'  Curtis  v.  Kiley 
(1891)  153  Mass.  123,  26  N.  B.  421  (visitor  to 
one  of  defendant's  tenants  was  injured  by  fall- 
ing into  a  trench  dug  near  the  passageway,  by 
a  contractor  employed  to  do  certain  work  on  the 
premises). 

•This  decision  was  followed  in  a  case  in  which 
a  street  railway  company  which  advertised  a 
balloon  ascension  at  a  park  owned  and  con- 
trolled by  it  was  held  liable  for  the  death  of  a 
child  at  such  ascension,  caused  by  the  fall  of  a 
pole  to  which  the  balloon  was  attached,  al- 
though the  person  making  the  ascent  was  em- 
ployed as  an  independent  contractor;  the  evi- 
dence being  that  proper  notice  of  the  fact  that 
It  would  fall  was  not  given.  Richmond  &  M. 
R.  Co.  V.  Moore  (1897)  94  Va.  493,  37  L.  R.  A. 
258,  27  S.  B.  70. 

IX.  Liability  where  work  is  dangerous  to  ten- 

ants. 

A  house  owner,  who  undertakes  to  make  re- 
pairs in  the  demised  premises,  is  bound  to  adopt 
such  precautionary  measures  as  will  protect 
the  persons  and  property  of  his  tenants  and 
their  subtenants  in  the  building  from  any  in- 
Jury  which  will  naturally  result  from  the  char- 
acter of  the  work  so  undertaken.  The  employ- 
ment of  a  contractor  to  execute  the  work 
will  not  relieve  him  from  his  responsibil- 
ity for  the  proper  performance  of  this 
duty.  Wilber  v.  Follansbee  (1807  97  Wis.  577, 
72  N.  W.  741,  73  N.  W.  559  (tenant  stumbled 
over  rubbish  left  In  the  hall,  and  fell  down  a 
staircase)  ;  Sulzbacher  v.  Dickie  (1876)  6  Daly, 
469  (dsmage  done  to  the  goods  of  a  tenant  by 
rain  which  f6und  its  way  into  the  building  while 
a  new  roof  was  being  put  on)  ;  Malony  v. 
Brady  (1891)  38  N.  Y.  S.  R.  808,  14  N.  Y. 
Supp.  794;  Second  Appeal,  (1892)  46  N.  Y. 
S.  R.  864,  18  N.  Y.  Sup.  757  (similar  occur- 
rence) ;  Werthelmer  v.  Saunders  (1897)  95  Wis. 
573,  37  L.  R.  A.  146,  70  N.  W.  824  (similar  oc- 
currence) ;  Meyers  v.  Baston  (1878)  4  Vict.  L. 
Rep.   (L.)  283  (similar  occurrence). 

With  these  rulings  may  be  contrasted  one 
to  the  effect  that  a  landlord  is  not  liable,  under 
an  implied  covenant  of  quiet  enjoyment,  for 
Injuries  to  the  personal  property  of  a  tenant, 
caused  by  the  tortious  acts  of  the  servants  of 
an  independent  contractor  for  a  one-story  ex- 
tension to  the  building,  while  using  a  part  of 
the  demised  premises  as  a  means  of  access  to 
their  work.  Hyde  v.  Wllmore  (1895;  C.  P.) 
14  Misc.  340,  70  N.  Y.  S.  R.  466,  35  N.  Y. 
Supp.   681. 

X.  Liability  where  work  is  dangerous  to  own- 

ers of  vessels  navigating  rivers. 

A  person  whose  vessel  has  been  sunk  on  the 
fairway  of  a  navigable  river  is  bound  to  use 
reasonable  care  to  warn  other  vessels  of  the 
position  of  the  wreck  and  cannot  escape  the 
responsibility   attaching   to   him  by   delegating 
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the  discharge  of  that  daty  to  a  contractor. 
The  Snark  [1899]  Proh.  74,  80  L.  T.  N.  8.  25, 
47  Week.  Rep.  898,  68  L.  J.  Prob.  N.  S.  22,  8 
Asp.  Mar.  L.  Cas.  483,  Afllrmed  by  the  court 
of  appeal  in  [1900]  Prob.  105,  69  L.  J.  Prob. 
N.  8.  41,  82  L.  T.  N.  8.  42,  48  Week.  Rep. 
279,  9  Asp.  Mar.  L.  Cas.  50.  In  this  case  a 
barge  belonging  to  the  defendants,  without  neg- 
ligence on  their  part,  was  sunk  in  the  fairway 
of  the  River  Thames.  They  employed  an  nn- 
derwaterman  to  conduct  the  salvage  operations 
necessary  to  raise  her,  and,  for  that  purpose, 
put  him  in  possession  and  control ;  but,  owing 
to  the  guard  vessel  placed  by  him,  with  lights 
upon  it,  to  mark  the  sutnnerged  barge  having 
been  negligently  allowed  to  get  out  of  position, 
the  plaintiff's  steamship,  coming  up  the  river, 
without  negligence,  ran  upon  the  wreck  and 
sustained  damage. 

In  the  lower  court  Qorell  Barnes,  J.,  stated 
his  concJusions  in  the  following  language :  "If 
the  owner  transfer  the  wreck  to  some  other  per- 
son, who  takes  from  him  the  possession  and 
control  thereof,  that  person  takes  over  the  du- 
ties and  liabilities  of  the  owner.  White  v. 
Crisp  (1854)  10  Exch.  312,  2  C.  L.  Rep.  1215, 
23  L.  J.  Bxch.  N.  8.  317,  2  Week.  Rep.  624. 
The  owner's  position  is  correctly  stated  in  Ad- 
dison, Torts,  7th  ed.  p.  622,  and  in  Qarrett, 
Nuisances,  2d  ed.  p.  93.  If,  however,  the  owner, 
having  the  possession  and  control,  in  the  sense 
above  stated,  merely  employs  another  person  to 
raise  and  remove  the  wreck  for  him,  there  is 
no  transfer  of  the  wreck;  and,  although  the 
person  employed  may  be  placed  in  actual  physi- 
cal custody  of  the  wreck,  the  owner  does  not, 
in  my  opinion,  discharge  himself  from  the  daty 
towards  the  public,  which  rested  upon  him,  of 
using  reasonable  care  to  warn  other  vessels  of 
the  position  of  the  wreck  which  remains  his 
property.  Even  If  the  other  person  be  expressly 
employed  on  the  terms  that  he  shall  light  the 
wreck  properly  during  the  salvage  operations, 
he  is  employed  by  the  owner  to  discharge  for  the 
owner  a  duty  which  rested  upon  the  latter. 
The  owner  does  not  get  rid  of  his  liability  by 
employing  someone  to  perform  it  for  him.  The 
case  is  not  precisely  the  same,  but  presents 
analogy  to  the  cases  of  which  Hardaker  v.  Idle 
District  [1896]  1  Q.  B.  335,  65  L.  J.  Q.  B.  N.  8. 
863,  74  L.  T.  N.  8.  69,  44  Week.  Rep.  323,  60  J. 
P.  196,  is  one.  .  .  .  The  argument  for- 
cibly addressed  to  me  by  counsel  for  the  de- 
fendants, that  there  is  no  difference  between 
the  case  of  an  owner  of  a  wreck  sunk  in  and  ob- 
structing a  navigable  river  and  that  of 
an  owner  who  employs  a  contractor  to 
navigate  her  in  ordinary  circumstances  from 
one  place  to  another,  as  regards  his  duty  to  the 
public,  appears  to  me  to  be  fallacious.  In  the 
one  case  the  wreck  is  a  dangerous  nuisance, 
and  the  owner's  rights  and  liabilities  are  such 
as  I  have  already  stated.  In  the  other  case 
there  is  only  an  employment  by  the  owner  of  a 
contractor  to  do  work  about  which  there  is  no 
danger  if  properly  performed,  and  not  an  em- 
ployment to  discharge  a  duty  which  rests  upon 
the  owner.  8ee  the  Judgment  in  Hardaker  v. 
Idle  District  [1896]  1  Q.  B.  885,  65  L.  J.  Q. 
B.  N.  8.  863,  74  L.  T.  N.  S.  69.  44  Week.  Rep. 
323.  60  J.  P.  196." 

The  court  of  appeal  rejected  the  special  con- 
tention of  the  defendant's  counsel,  vU.,  that  the 
doctrine  discussed  in  the  present  note,  although 
it  might  apply  to  matters  arising  on  land,  did 
not  apply  to  matters  arising  on  water,  or  mat- 
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ters  arising,  as  in  the  case  under  review,  with 
regard  to  a  sunken  barge  in  the  River  Thames. 
The  defendants  were  also  held  to  be  lijible 
for  an  additional  reason,  viz.,  that  they  were 
under  an  obligation  to  protect  other  vessel* 
from  receiving  injury  from  the  sunken  barge^ 
as  the  emplosrment  of  the  contractor  did  not 
amount  to  an  abandonment  or  transfer  of  the 
possession,  management,  and  control  of  the 
wreck.  On  this  part  of  the  case  the  Judgment 
of  the  privy  council,  delivered  by  Sir  Frands 
Jeune  In  The  Utopia  [1898]  A.  C  492,  62  L.  J. 
P.  C.  N.  8.  118,  1  Reports,  894,  70  L.  T.  N.  & 
47,  7  Asp.  Mar.  L.  Cas.  408,  and  referred  to 
by  Gorell  Barnes,  J.,  In  his  Judgment,  was  re- 
garded as  controlling.  C.  B.  L. 


Albert  L.  LANCASTER,  Plff.  in  Err., 

V, 

Harry  HAMBURGER. 
(70  Ohio  8t.  156.) 

*A  pat  von  of  a  street  railway  eompaMy 
lacvni    ao    liabllltr    to    a    eoadaetor 

by  reporting  to  the  superintendent  of  the 
company  such  conductor's  misconduct  while 
on  duty  toward  a  passenger,  though  in  mak- 
ing the  report  he  is  prompted  by  ill  will  antf 
a  desire  to  secure  the  conductor's  discharge 
from  the  service  of  the  company. 

.    (April  26,  1904.) 

ERROR  to  the  General  Term  of  the  Supe- 
rior Court  of  Cincinnati  to  review  a 
judgment  affirming  a  judgment  of  a  Trial 
Term  in  favor  of  defendant  in  an  action 
brought  to  recover  damages  for  malidoualj 
securing  the  discharge  of  plaintiflf  from  his 
employment.     Affirmed. 

Statement  by  Shauek,  J.: 

Lancaster  broug'ht  suit  against  Hambur- 
ger, the  substance  of  the  allegaticms  of  hi» 
petition  being  that  he  had  for  a  long  time 
been  in  the  employ  of  the  Cincinnati  Street 
Railway  Company  in  the  capacity  of  a  con- 
ductor on  its  Madison  avenue  line;  that  at 
some  time  prior  to  December  31,  1898,  the 
defendant,  who  had  conceived  a  violent  dis- 
like to  him,  and  who  had  repeatedly  threat- 
ened to  procure  his  discharge  from  said  em- 
ployment, did,  without  excuse,  cause,  or 
justification,  and  actuated  solely  by  a  ma- 
licious desire  to  injure  plaintiff,  falsely 
and  maliciously  say  to  the  superintendent  of 
said  company  that  plaintiff,  while  on  duty 
as  conductor,  had  been  guilty  of  miscon- 
duct and  of  violation  of  the  rules  of  the 
company,   in  consequence  of  which  charge 

•Headnotes  by  the  Coubt. 


Note.— As  to  effect  of  bad  motive  to  make 
actionable  what  would  otherwise  not  be,  see 
also,  in  this  series,  Passaic  Print  Works  v.  Ely 
&  W.  Dry  Goods  Co.  62  L.  R.  A.  673.  and 
State  em  rel.  Dumer  v.  Huegln,  62  L.  R.  A. 
700,  and  note  thereto. 
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plaintiff  was  on  that  day  discharged  from 
said  employment,  to  his  damage  in  the  sum 
of  $10,000.  The  defendant,  answering,  de- 
nied the  allegations  of  malice,  and  averred 
that,  while  he  and  others  were  traveling  as 
passengers  on  the  car  of  said  company  which 
was  in  charge  of  plaintiff  as  conductor  the 
plaintiff  was  guilty  of  rude  and  ungentle- 
manly  conduct  towards  them,  which  defend- 
ant reported  to  the  superintendent  of  the 
company,  and  that  the  superintendent,  after 
investigating  the  subject,  discharged  the 
plaintiff  from  the  company's  service.  The 
bill  of  exceptions  taken  upon  the  trial  is 
as  follows : 

'The  plaintiff,  to  maintain  the  issues  on 
his  behalf,  offered  evidence  tending  to  prove 
that  prior  to  the  month  of  December,  1898, 
he  was  employed  by  the  Cincinnati  Street 
Railway  Company  as  conductor;  that  on  or 
about  the  31st  of  December,  1898,  he  was 
discharged ;  that,  with  continued  service  and 
good  behavior,  his  wages  would,  had  he  re- 
mained in  said  employment,  have  been  in- 
creased, according  to  a  uniform  and  regular 
system  of  promotion  then  and  thereafter 
practised  by  said  company  and  its  succes- 
sor; that  he  was  not  able,  after  his  said 
discharge,  though  having  used  diligent  and 
reasonable  effort  in  that  behalf,  to  earn  as 
much  as  he  had  earned  prior  to  his  dis- 
charge; that  prior  to  said  discharge,  dur- 
ing November  and  December,  1898,  the  de- 
fendant made  complaint  two  or  three  times 
to  the  superintendent  or  other  officer  of  said 
street  railway  company  of  the  plaintiff,  and 
of  his  manner  of  performing  his  duties  as 
such  servant  of  said  company,  and  repre- 
sented that  he  had  been  guilty  of  miscon- 
duct, impoliteness,  or  rudeness,  and  of  the 
violation  of  some  rule  of  said  company  while 
on  duty  as  conductor,  and  that  he  did  not  per- 
form his  duties  as  such  servant  of  said  com- 
pany according  to  certain  of  the  rules  of  said 
company  then  in  force;  that,  in  consequence 
of  said  complaints  and  representations  of 
defendant,  the  plaintiff  was  discharged  as 
aforesaid;  that  said  complaints  and  rep- 
resentations were  induced  by  the  dislike  and 
ill  feeling  of  the  defendant  for  the  plaintiff, 
and  a  desire  to  cause  his  discharge,  with- 
out justification,  and  were  not  warranted  by 
the  facts;  that  the  defendant  said  to  or  in 
the  presence  of  third  persons  in  November 
and  December,  1898,  that  he  would  have  the 
plaintiff  discharged,  even  if  it  cost  him  all 
he  was  worth;  that  during  said  months  he 
threatened  and  informed  the  plaintiff  that 
he  would  have  him  discharged,  and  that 
after  said  threats  and  avowal  of  said  pur- 
pose the  defendant  complained  of  the  plain- 
tiff to  the  superintendent  or  other  officer  of 
said  company,  with  the  purpose  of  causing 
and  procuring  his  discharge,  and  did  there- 
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by  cause  and  procure  his  discharge;  that  the 
plaintiff  and  defendant  had  two  or  three 
disputes  during  said  months  of  November 
and  December,  1898,  in  which  disputes  the 
defendant  had  threatened  to  have  the  plain- 
tiff discharged  as  aforesaid,  and  on  one  of 
the  occasions  a  personal  encounter,  was 
threatened  between  the  plaintiff  and  the 
brother-in-law  and  friend  of  the  defendant, 
then  in  defendant's  company;  and  that  the 
plaintiff  did  not  violate  any  of  the  rules  of 
said  company  then  in  force  in  his  dealings 
with  the  defendant. 

"And  to  maintain  the  issues  on  his  part, 
the  defendant  offered  evidence  tending  to 
prove  that  the  complaints  made  by  the  de- 
fendant were  made  absolutely,  entirely,  and 
completely  without  malice,  and  in  the  best 
of  good  faith,  and  were  true  in  every  re- 
spect and  particular;  that  the  plaintiff  had 
repeatedly  been  guilty  of  rudeness  and  im- 
politeness to  the  defendant  and  his  wife 
while  on  duty  as  conductor,  and  that  he 
had,  in  reference  to  the  defendant  and  in 
his  presence,  violated  the  rules  of  said  com- 
pany governing  its  servants,  or  some  one  or 
morer  of  said  rules, — particularly  the  rule 
against  permitting  smoking;  that  no  threats 
were  made  at  any  time  by  defendant  with 
the  purpose  of  causing  the  discharge  of  the 
plaintiff  from  the  employment  of  said  street 
railway  company,  neither  to  the  plaintiff 
nor  to  any  third  person ;  that  the  defendant 
had  no  ill  will  against,  or  dislike  of,  the 
plaintiff,  but,  on  the  contrary,  that  he  re- 
frained from  complaining  of  the  plaintiff 
on  many  occasions  when  the  facts  would 
have  warranted  such  complaint;  that  the 
discharge  of  the  plaintiff  was  caused  in  no 
respect  by  the  defendant,  or  by  any  com- 
plaints or  representations  made  by  him,  but 
was  caused  by  the  plaintiff's  own  neglect 
of  his  duties,  and  by  his  disobedience  of  the 
rules  of  the  said  street  railway  company; 
and  that  the  plaintiff  had  violated  certain 
rules  of  the  company  in  his  relations,  as 
an  employee  of  the  company,  with  the  de- 
fendant and  his  wife." 

The  portion  of  the  charge  which  is  now 
material  is  the  following  instruction,  given 
at  the  request  of  the  defendant: 

"It  was  the  duty  of  the  plaintiff  not  to 
conform  to  any  fanciful  degree  of  conduct, 
nor  to  observe  that  degree  of  conduct  which, 
perhaps,  we  would  like  to  observe  at  all 
times  as  ideal,  but  he  was  obliged  to  observe 
such  degree  of  deportment,  decorum,  po- 
liteness, and  courtesy  as  is  common  among 
ordinary  men  in  their  dealings  with  one  an- 
other; and,  if  he  failed  to  observe  such  a 
standard,  then  he  would  be  guilty  of  rude- 
ness, and  the  defendant  in  the  case  would 
have  a  right  to  make  complaint.  If,  there- 
fore, he  was  guilty  of  failure  to  enforce  the 
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rules  in  respect  to  smoking,  or  guilty  of 
impertinence,  or  if,  in  enforcing  the  rules 
of  his  employers,  he  did  so  in  such  s^  man- 
ner that  would  intentionally  cause  defend- 
ant to  be  held  up  to  the  ridicule  of  fellow 
passengers,  then,  if  the  defendant  in  the 
case  made  complaint,  it  made  no  difference 
what  his  motive  was  in  making  the  com- 
plaint. He  had  the  right  to  make  the  com- 
plaint, and  defendant  would  be  entitled  to 
the  verdict." 

The  jury  returned  a  verdict  for  the  de- 
fendant, and,  the  plaintiff's  motion  for  a 
new  trial  having  been  overruled,  judgment 
followed  the  verdict.  The  judgment  was  af- 
firmed by  the  superior  court  at  general 
term. 

Messrs,  Charlefl  B.  Wilby,  Charles  E. 
Teni&ey,  and  Oliver  S.  Bryant,  for  plain- 
tiff in  error: 

Where  a  violent  or  malicious  act  is  done 
to  a  man's  occupation,  profession,  or  way 
of  getting  a  livelihood,  an  action  there  lies 
in  all  cases. 

Keehle  v.  Hickeringill,  11  East,  574, 11  Re- 
vised Rep.  273,  note;  Moran  v.  Dunphy, 
177  Mass.  485,  62  L.  R.  A.  115,  83  Am.  St. 
Rep.  289,  59  N.  E.  125. 

In  an  action  of  slander  for  defaming  a 
person  in  his  avocation  defamatory  words 
are  actionable  per  se  without  proving  actual 
damage. 

Hayner  v.  Cowden,  27  Ohio  St.  292,  22 
Am.  Rep.  303;  Dial  v.  Holier,  6  Ohio  St. 
228. 

The  right  to  carry  on  one's  business — to 
earn  one's  living — is  a  right  which  the  law 
recognizes  and  protects;  and,  this  being  so, 
anyone  who  interferes  with  that  right  must 
in  some  way  justify  his  interference,  or  he 
is  liable  for  the  damage. 

Plant  V.  Woods,  176  Maas.  492,  61  L.  R. 

A.  339,  79  Am.  St.  Rep.  330,  67  N.  E.  1011; 
Earle,  Trade  Unions,  p.  12;  Keehle  v.  Hick' 
eringill,  11  East,  574,  note,  11  Revised  Rep. 
273,  note;  Carrington  v.  Taylor,  11  Ea«t, 
571,  2  Campb.  268,  11  Revised  Rep.  270; 
Lumley  v.  Gye,  2  El.  &  Bl.  216,  22  L.  J.  Q. 

B.  N.  S.  463,  17  Jur.  827,  1  Week.  Rep.  432; 
Temperton  v.  Russell  [1893]  1  Q.  B.  715, 
62  L.  J.  Q.  B.  N.  S.  412,  4  Reports,  376,  69 
L.  T.  N.  S.  78,  41  Week.  Rep.  566,  57  J.  P. 
676;  Quinn  v.  Leathern  [1901]  A.  C.  495, 
70  L.  J.  P.  C.  N.  S.  76,  85  L.  T.  N.  S. 
289,  50  Week.  Rep.  139,  65  J.  P.  708;  Mo- 
gul 8.  8.  Co.  V.  McGregor  [1892]  A.  C. 
26,  61  L.  J.  Q.  B.  N.  S.  296,  66  L.  T.  N.  S. 
1,  40  Week.  Rep.  337,  7  Asp.  Mar.  L.  Cas. 
120,  56  J.  P.  101,  L.  R.  23  Q.  B.  Div.  598; 
Frazier  v.  Brown,  12  Ohio  St.  294;  8  Har- 
vard Law  Rev.  9;  Chipley  v.  Atkinson,  23 
Fla.  206,  11  Am.  St.  Rep.  367,  1  So.  934; 
Lucke  V.  Clothing  Cutters*  d  T,  Assembly, 
&5  L.  R.  A. 


No.  7,507,  K.  of  L.  77  Md.  396,  19  L.  B.  A. 
408,  39  Am.  St.  Rep.  421,  26  Atl.  505; 
Barr  v.  Essem  Trades  Council,  53  N.  J.  Eq. 
101,  30  Atl.  881;  Van  Bom  v.  Van  Hom^ 
52  N.  J.  L.  284,  10  L.  R.  A.  184,  20  Atl. 
485;  Graham  v.  8t.  Charles  Street  R,  Co. 
47  La.  Ann.  214,  27  L.  R.  A.  416,  49  Am. 
St.  Rep.  366,  16  So.  806;  Ertz  y.  Produce 
Exchange,  79  Minn.  140,  48  L.  R.  A.  90,  79 
Am.  St.  Rep.  433,  81  N.  W.  737;  Bohn 
Mfg.  Co.  V.  HoUis,  54  Minn.  223,  21  L.  R. 
A.  337,  40  Am.  St.  Rep.  319,  55  N.  W.  1119; 
Walker  v.  Oronin,  107  Mass.  665;  Moran  v. 
Dunphy,  177  Mass.  486,  52  L.  R.  A.  115,  83 
Am.  St.  Rep.  280,  59  N.  E.  125 ;  Old  Domin- 
ion  8.  8.  Co.  v.  McKenna,  30  Fed.  48;  Blu- 
menth€a  v.  8hau>,  23  0.  C.  A.  590,  39  U.  8. 
App.  490,  77  Fed.  954;  Connell  v.  Stalker, 
20  Misc.  425,  45  N.  Y.  Supp.  1048;  Curran 
V.  Galen,  2  Misc.  553,  22  N.  Y.  Supp.  826; 
Doremus  v.  Hennessy,  62  111.  App.  391; 
State  ex  rel.  Dumer  v.  Huegin,  110  Wis. 
189,  62  L.  R.  A.  700,  85  N.  W.  1046;  Per- 
kins V.  Pendleton,  90  Me.  166,  60  Am.  St 
Rep.  252,  38  Atl.  96;  DeUs  v.  Winfree,  80 
Tex.  400,  26  Am.  St.  Rep.  755,  16  S.  W.  Ill ; 
Olive  V.  Van  Patten,  7  Tex.  Civ.  App.  630, 
25  S.  W.  428;  Robiion  v.  Texas  Pine  Land 
Asso.  (Tex.  Civ.  App.)  40  S.  W.  843;  Jack- 
son V.  Stanfield,  137  Ind.  592,  23  L.  R.  A. 
588,  36  N.  E.  345,  37  N.  E.  14;  Lally  v, 
Cantv>ell,  30  Mo.  App.  524;  Morgan  ▼. 
Andrews,  107  Mich.  33,  64  N.  W.  869;  Dan- 
nerberg  v.  Ashley,  10  Ohio  C.  C.  558 ;  Mai- 
tison  v.  Lake  Shore  d  M.  8.  R.  Co.  3  Ohio 
N.  P.  190 ;  Moores  v.  Bricklayers'  Union  No. 
i,  23  Ohio  L.  J.  48;  46  Am.  Law  Reg.  273; 
16  Harvard  Law  Rev.  237. 

Messrs.  Kelley  ft  Hanek,  for  defendant 
in  error: 

Mere  persuasion,  unaccompanied  by 
threats,  intimidation,  or  putting  in  fear,  is 
not  an  actionable  wrong,  irrespective  of  any 
motives  actuating  the  person  to  make  this 
request. 

Payne  v.  Western  d  A.  R.  Co.  13  Lea, 
507,  49  Am.  Rep.  666;  Eeywood  v.  TiUson, 
75  Me.  227,  46  Am.  Rep.  373;  Perkins  ▼. 
Pendleton,  90  Me.  166,  60  Am.  St.  Rep.  252, 

38  Atl.  96;  Lally  v.  Cantwell,  30  Mo.  App. 
524;  Glencoe  Land  d  Gravel  Co.  v.  Hudson 
Bros.  Commission  Co.  138  Mo.  439,  36  L. 
R.  A.  804,  60  Am.  St.  Rep.  560,  40  S.  W. 
93:   16  Am.  &  Eng.  Enc.  Law,  p.  1116. 

When  a  person  has  the  legal  right  to  do 
a  certain  act,  the  motive  with  which  it  is 
done  is  immaterial. 

Kelley  v.  Ohio  Oil  Co.  57  Ohio  St.  327, 

39  L.  R.  A.  705,  63  Am.  St.  Rep.  721,  49 
N.  E.  399;  Cincinnati  Volksblatt  Co.  v. 
Hoffmeister,  62  Ohio  St.  198,  48  L.  R.  A. 
732,  78  Am.  St.  Rep.  707,  56  N.  E.  1033; 
Hamilton,  G.  d  C.  Traction  Co.  v.  Parish, 
07  Ohio  St.  189,  60  L.  R.  A.  631,  65  N.  £. 
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1011;  Letts  V.  Keaaler,  54  Ohio  St.  73,  40 
L.  R.  A.  177,  42  N.  E.  765;  Frcusier  v. 
Brown,  12  Ohio  St.  294;  16  Am.  &  Eng.  Enc. 
Law,  2d  ed.  p.  1100;  18  Am.  &  Eng.  Enc. 
Law,  2d  ed.  p.  87. 

If  the  defendant  in  this  case  committed  no 
legal  wrong,  though  his  acts  resulted  in 
damage  to  the  plaintiff,  the  law  afforded 
him  no  remedy. 

Qlenooe  Land  d  Oravel  Co,  v.  Hudson 
Bros,  Commission  Co,  138  Mo.  439,  36  L. 
R.  A.  804,  60  Am.  St.  Rep.  560,  40  S.  W. 
93;  Townshend,  Slander  &  Libel,  4th  ed. 
«42. 

If  the  complaints  were  true,  there  was  a 
legal  right  irrespective  of  whether  the  em- 
ployment was  at  will  or  under  a  term  con- 
tract; and  the  motive  which  actuated  the 
defendant  is  only  material  upon  the  question 
of  the  aggravation  of  damages. 

Cooley,  Torts,  690;  Hunt  v.  Simonds,  19 
Mo.  583;  Anderson  v.  Public  Schools,  122 
Mo.  67,  26  L.  R.  A.  707,  27  S.  W.  610; 
Randall  v.  Hazelton,  12  Allen,  415;  Bowen 
V.  Matheson,  14  Allen,  499;  South  Royalton 
Bank  v.  Sujfolk  Bank,  27  Vt.  505;  Olendon 
Iron  Co.  v.  Uhler,  75  Pa.  467,  15  Am.  Rep. 
599;  Perkins  v.  Pendleton,  90  Me.  166,  60 
Am.  St.  Rep.  252,  38  Atl.  96;  Jenkins  v. 
Fowler,  24  Pa.  308;  Boy  son  v.  Thorn,  98 
Cal.  578,  21  L.  R.  A.  233,  33  Pac.  492; 
Fisher  v.  Fielding,  67  Cwin.  106,  32  L.  R. 
A.  236,  52  Am.  St.  Rep.  270,  34  Atl.  714; 
Thornton  v.  Thornton,  63  N.  C.  211;  Cham- 
bers v.  Baldwin,  91  Ky.  121,  11  L.  R.  A. 
545,  34  Am.  St.  Rep.  166,  15  S.  W.  67; 
Bourlier  Bros.  v.  Macauley,  91  Ry.  135,  11 
L.  R.  A.  650,  34  Am.  St.  Rep.  171,  15  S.  W. 
60;  Rice  V.  Albee,  164  Mass.  88,  41  N.  E. 
122;  May  v.  Wood,  172  Mass.  11,  51  N.  E. 
191. 

Shanek,  J.,  delivered  the  opinion  of  the 
court: 

In  addition  to  the  instruction  set  out  in 
the  foregoing  statement  of  the  case,  the 
court  gave  to  the  jury  a  general  charge,  de- 
voting much  time  to  definitions  and  details ; 
portions  of  it  suggesting  that  there  must 
have  been  some  evidence  whose  tendency 
is  not  clearly  shown  in  the  bill  of  excep- 
tions. The  evidence  not  being  before  us, 
we  are  confined  to  the  statement  contained 
in  the  record  with  respect  to  its  tendency. 
Counsel  for  the  plaintiff  now  insist  that 
the  court  erred  in  the  general  charge  when 
it  instructed  the  jury  that  no  evidence  had 
been  offered  by  the  plaintiff  that  the  de- 
fendant had  solicited  his  discharge.  In  sup- 
port of  the  criticism,  it  is  said  that  such  soli- 
citation might  properly  be  inferred  from  the 
evidence  tending  to  show  that  the  defendant 
bore  ill  will  toward  the  plaintiff,  and  that, 
prompted  therebv,  he  had  threatened  to  have 
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him  discharged,  and  had  made  complaints 
of  his  misconduct.  The  force  of  this  criti- 
cism seems  to  be  completely  averted  by  the 
suggestion  that  the  court  might  have  added 
that  the  petition  did  not  charge  that  the 
defendant  had  made  such  solicitation. 

Not  being  willing  to  give  apparent  approv- 
al to  all  that  was  said  in  the  general  charge, 
and  not  desiring  to  consider  questions  whose 
solution  would  not  aid  in  determining  the 
rights  of  the  parties,  we  observe  that  the 
portion  of  the  charge  which  related  to  the 
measure  of  damages  has  been  rendered  im- 
material by  the  finding  of  the  jury  that  the 
plaintiff  was  not  entitled  to  recover  at  all, 
and  that,  with  respect  to  his  right  to  re- 
cover, the  general  charge  contained  nothing 
to  detract  from  the  force  of  the  instruction 
requested  and  given, — that,  if  the  plaintiff 
was  guilty  of  the  misconduct  charged  in  the 
complaints  made  by  the  defendant  to  the  su- 
perintendent of  the  company,  there  could 
be  no  recovery,  whatever  motive  prompted 
the  defendant  to  make  the  complaints.  The 
rights  of  the  parties  depend,  therefore,  up- 
on the  correctness  of  that  instruction. 

The  ground  of  the  present  controversy, 
though  lying  near,  is  not  within  that  cov- 
ered by  Allen  v.  Flood  [1898]  A.  C.  1-81, 
67  L.  J.  Q.  B.  N.  S.  119,  77  L.  T.  N.  S. 
717,  46  Week.  Rep.  258.  That  case  was  re- 
ported at  such  great  length  that  it  is  dif- 
ficult to  rescue  the  principles  of  the  deci- 
sion from  the  ocean  of  words  in  which  they 
are  submerged.  But  it  is  obvious  that,  in 
the  opinions  favorable  to  the  right  to  re- 
cover, much  weight  was  given  to  the  fact 
that  Allen,  having  control  of  so  large  a  num- 
ber of  the  workmen  of  the  employers  that  he 
was  able,  by  withdrawing  them  from  their 
service,  to  occasion  serious  injury  to  their 
business,  used  that  power  to  coerce  the  em- 
ployers to  discharge  the  complainants,  with 
whose  service  they  were  entirely  satisfied. 
In  that  case  a  recovery  was  denied,  and,  fol- 
lowing counsel  for  the  plaintiff  in  an  exam- 
ination of  the  dissenting  opinions,  it  seems 
quite  clear  that  they  proceeded  upon  con- 
siderations which  are  not  presented  here. 
Although  a  civil  liability  was  held  to  have 
been  incurred  in  the  somewhat  similar  case 
of  Quinn  v.  Leathern  [1901]  A.  C.  495,  70 
L.  J.  P.  C.  N.  S.  76,  85  L.  T.  N.  S.  289,  50 
Week.  Rep.  139,  65  J.  P.  708,  where  Allen 
V.  Flood  was  much  discussed,  it  was  because 
of  "a  combination  of  two  or  more,  without 
justification  or  excuse,  to  injure  a  man  in 
his  trade."  Neither  of  these  cases,  nor  any 
of  the  others  cited  by  counsel  for  the  plain- 
tiff, can  have  the  effect  to  disturb  the  rule 
generally  recognized  and  well  established  in 
this  state, — that  it  is  immaterial  by  what 
motive  one  is  prompted  in  the  exercise  of 
a  clear  legal  right  or  the  performance  of  a 
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duty.  Frazier  v.  Brown,  12  Ohio  St.  294; 
LctU  V.  Keasler,  54  Ohio  St.  73,  40  L.  R.  A. 
177,  42  N.  E.  765;  Kelley  v.  Ohio  Oil  Co. 
57  Ohio  St.  327,  39  L.  R.  A.  765,  63  Am. 
St.  Rep.  721,  49  N.  E.  399.  Certainly  the 
motive  which  prompts  one  to  the  commission 
of  a  wrongful  act  may  be  very  material,  for 
it  may  determine  whether  the  injured  party 
may  recover  exemplary  or  only  compensa- 
tory damages.  The  record  does  not  admit  a 
doubt  that  the  defendant  exercised  a  legal 
right,  if,  indeed,  he  did  not  perform  a  duty, 
in  making  complaint  to  the  superintendent 
of  the  company  of  the  plaintiff's  misconduct. 
The  evidence  tended  to  show,  and  the  in- 
struction required  the  jury  to  find,  that  the 
plaintiff  had  been  guilty  of  the  misconduct 
of  which  complaint  was  made.  The  defend- 
ant and  his  wife  were  patrons  of  the  street 
railway  company,  a  common  carrier  of  pas- 
sengers, and  entitled,  in  common  with  the 
public  generally,  to  civil  treatment  while 
aboard  its  cars,  and  to  the  benefit  of  the 
rules  designed  for  the  safety  and  comfort 
of  passengers.  The  plaintiff  was  the  repre- 
sentative of  the  company  who  came  in  con- 
tact with  its  patrons,  and  through  whom  it 
discharged  some  of  the  most  important 
duties  it  owed  the  public.  Since  it  would 
not  be  practicable  for  the  company  to  in- 
stitute and  maintain  such  supervision  of  the 
conduct  of  all  its  conductors  as  would  se- 
cure the  full  performance  of  all  their  duties 
toward  passengers,  the  patrons  of  the  road 
should  be  encouraged  to  report  their  miscon- 
duct fairly  and  justly;  nor  should  a  patron 
of  the  company  be  required,  by  the  con- 
sciousness of  ill  will  toward  the  offender,  to 
abstain  from  making  a  truthful  report  of 
such  misconduct.  Seeing  that  such  miscon- 
duct naturally  arouses  resentment  in  all 
who  observe  it,  it  would  result  from  the 
contrary  rule  that  a  conductor's  immunity 
from  complaint  would  be  in  proportion  to 
the  offensiveness  of  his  misconduct. 

To  prevent  a  possible  misunderstanding  of 
the  point  decided,  it  seems  proper  to  say  that 
we  have  no  occasion  to  determine  whether 
the  instruction  was  as  favorable  to  the  de- 
fendant as  it  should  have  been.  It  required, 
as  a  condition  to  a  verdict  for  the  defendant, 
that  the  evidence  should  show  that  plain- 
tiff had  been  actually  guilty  of  the  miscon- 
duct charged  against  him.  It  did  not  per- 
mit the  defense  to  be  made  out  by  evidence 
thai  the  defendant  had  made  the  complaints 
in  the  belief  that  they  were  true,  and  with 
reasonable  grounds  for  such  belief.  Another 
question  might  be  presented  if  the  instruc- 
tion had  been  requested  by  the  plaintiff,  and 
it  had  been  followed  by  verdict  and  judg- 
ment in  his  favor.  Restricting  ourselves  to 
the  requirements  of  the  case,  we  conclude 
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that  the  instruction  was  not  affected  by  any 
error  prejudicial  to  the  plaintiff. 
Judgment  affirmed. 

Spear,  Ch.  J.,  and  Davfj,  Priee,  Crsv^ 
and  Snnimera,  JJ.«  concur. 


MAHONING   VALLEY   RAILWAY    COM- 
PANY, Plff,  in  Err., 

V. 

Vincenzo  DE  PASCALE. 

(70  Ohio  St.  179.) 

*1.  "Words  of  prOTOcatloii  vtmr  be  eoa* 
•Idered  in  mitigation  of  punitive,  but  not 
compensatory,  damages. 

2.  In  an  action  for  personal  tort,  tMe 
compensatory-  damaflres  irltlclt  may  be 
recovered  from  the  principal  for  the 
wrongful  and  unlawful  act  of  its  agent  are 
not  subject  to  mitigation,  nor  is  the  liability 
of  the  principal  for  such  damages  defeated, 
by  proof  that  the  act  which  caused  the  In- 
jury was  provoked  or  Induced  by  abusive  lan- 
guage used  by  the  plaintilf  to  such  agent. 

3.  "Where,  in  snch  action,  tbe  Jnry,  by 
tbe  direction  and  instruction  of  tMe 
conrt,  is  restricted  to  the  allowance  of 
compensatory  damages  only,  It  is  not  error 
to  refuse  to  charge  "that,  in  determining  the 
question  of  compensatory  damages  to  the 
plaintiff,  they  may  consider.  In  mitigation 
thereof,  the  provocation  brought  about  by  the 
insulting  words  used  by  the  plaintiff  to  de- 
fendant, if  they  And  such  words  were  used.*' 

(DavU,  J.,  diasentB. ) 

(June  7,  1904.) 

ERROR  to  the  Circuit  Court  for  Mahoning 
County  to  review  a  judgment  affirming 
a  judgment  of  the  Court  of  Common  Pleas 
in  favor  of  plaintiff  in  an  action  brought 
to  recover  damages  for  alleged  wrongful 
ejection  of  plaintiff  from  defendant's  car. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Arrel,  MoVey,  ft  Tayler,  for 
plaintiff  in  error : 

Malice  and  provocation  in  the  defendant 
are  punished  by  inflicting  damages  exceed* 
ing  the  measure  of  compensation,  and  in  the 
plaintiff,  by  giving  him  less  than  that  meas- 
ure. 

2  Sedgw.  Damages,  7th  ed.  521 ;  1  Suther- 
land, Damages,  229;  2  Greenl.  Ev.  8th  ed. 
II  93;   Mogle  v.  Black,  6  Ohio  C.  C.  61; 

*Headnotes  by  the  Coubt. 


Note. — For  other  cases  In  this  series  as  to 
effect  of  words  of  provocation  in  mitigation  of 
damages  for  personal  tort,  see  Qoldsmlth  t. 
Joy,  4  L.  R.  A.  500 ;  Willey  v.  Carpenter,  15  L. 
R.  A.  853 ;  Baltimore  &  O.  R.  Co.  v.  Barger,  2S 
L.  R.  A.  220  (abuse  by  passenger  to  exc  <8e  as- 
sault by  conductor)  ;  and  Berkner  v.  Dannen- 
berg,  60  L.  R.  A.  659. 
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Barholt  v.  WHght,  45  Ohio  St.  177,  4  Am. 
St.  Rep.  636,  12  N.  E.  186;  Fraser  v.  Berke- 
ley, 7  Car.  &  P.  621;  Perkins  v.  Vaughan, 
5  Scott,  N.  R.  881;  J?urA;e  v.  Melvin,  46 
Conn.  243;  Bartram  v.  £ftOYi0,  31  Conn.  169; 
Robiaon  v.  Rupert,  23  Pa.  623;  JTiff  v.  You- 
mcme,  86  N.  Y.  324,  40  Am.  Rep.  643; 
Mowry  v.  Smith,  9  Allen,  67;  Tyson  v. 
Boo«%.  100  Mass.  269 ;  Bonino  v.  Caledonia, 
144  Mass.  299,  11  N*  E.  98;  AZdric^  v.  ffof- 
vey,  60  Vt.  162,  28  Am.  Rep.  601;  Pea/^ 
V.  Georgia  R.  d  Bkg,  Co.  81  Ga.  486,  12  Am. 
St.  Rep.  334,  8  S.  E.  70;  Harrison  v.  Fink, 
42  Fed.  787. 

The  wrongful  act  of  the  servant  could  not 
be  regarded  as  authorized  by  the  master. 

Little  Miami  R,  Co,  v.  Wetmore,  19  Ohio 
St.  110,  2  Am.  Rep.  373;  8tranahan  Bros, 
Catering  Co,  v.  Coit,  66  Ohio  St.  398,  46 
N.  E.  634;  Nelson  Business  College  Co,  v. 
Lloyd,  60  Ohio  St.  448,  46  L.  R.  A.  314,  71 
Am.  St.  Rep.  729,  54  N.  E.  471. 

Mr,  Ensicn  N.  Brown,  for  defendant  in 
error: 

A  master  is  liable  in  damages  for  the  tor- 
tious or  wrongful  acts  of  his  servant,  if 
those  acts  are  done  in  the  course  of  his  em- 
ployment in  his  master's  service. 

Little  Miami  R,  Co,  v.  Wetmore,  19. Ohio 
St.  110,  2  Am.  Rep.  373. 

Even  though  the  acts  be  malicious. 

Stranahan  Bros.  Catering  Co,  v.  Coit,  55 
Ohio  St.  398,  46  N.  E.  634 ;  Nelson  Business 
College  Co,  v.  Lloyd,  60  Ohio  St.  448,  46  L. 
R.  A.  314,  71  Am.  St.  Rep.  729,  64  N.  E. 
471. 

A  conductor  has  charge  of  his  train  or 
car,  and  one  of  his  duties  is  to  maintain 
order  on  the  train  or  car,  and  one  of  his 
rights  is  that  of  ejecting  passengers  there- 
from who  violate  any  of  the  rules  of  the 
company,  or  are  disorderly. 

Railway  Co,  v.  Valleley,  32  Ohio  St.  346, 
30  Am.  Rep.  601 ;  Ohio  Rev.  Stat.  S  3434. 

If  the  defendfint  in  error  had  been  guilty 
of  using  the  language  complained  of,  it  clear- 
ly was  within  the  scope  of  the  conductor's 
employment  to  eject  him  from  the  car. 

Ohio  Rev.  Stat.  S  3436;  Railway  Co,  v. 
ValUley,  32  Ohio  St.  360,  30  Am.  Rep.  601. 

In  removing  passengers  from  the  car  he 
must  do  so  with  prudence,  and  not  wantonly 
or  so  as  to  inflict  unnecessary  injury. 

Railway  Co.  v.  Valleley,  32  Ohio  St.  345, 
30  Am.  Rep.  601 ;  Cincinnati,  8.  d  C.  R.  Co. 
V.  8killman,  39  Ohio  St.  444. 

If  unnecessary  force  is  used  by  the  servant 
of  the  railroad  company  in  ejecting  a  pas- 
senger, even  though  such  ejection  be  lawful 
in  itself,  the  company  is  liable  in  damages 
for  injuries  sustained. 

Coleman  v.  New  York  d  N.  H.  R.  Co.  106 
Mass.  160;  Toledo  d  0.  C,  R,  Co.  v.  Marsh, 
17  Ohio  C.  C.  379;  Cincinnati,  H,  d  D,  R. 
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Co.  V.  Boyer,  18  Ohio  C.  C.  327 ;  Railway  Co. 
V.  Bouosein,  66  Ohio  St.  682,  65  N.  E.  1132. 

Insulting  language  used  by  a  person  phys- 
ically injured,  immediately  before  the  re- 
ceipt of  such  injuries,  to  one  who  causes 
such  physical  injury,  cannot  be  considered 
by  a  jury  in  mitigation  of  compensatory  or 
actual  damages. 

Mogle  V.  Black,  6  Ohio  C.  C.  61;  8t.  Louis 
8.  W.  R,  Co.  V.  Berger,  64  Ark.  613,  39  L. 
R.  A.  784,  44  S.  W.  809;  Fenelon  v.  Butts, 
53  Wis.  344,  10  N.  W.  601;  Corcoran  v. 
Harran,  66  Wis.  120,  12  N.  W.  468;  Don- 
nelly  v.  Harris,  41  111.  126;  Ogden T.Clay- 
comb,  62  111.  366;  Gieler  v.  Witgel,  82  Dl. 
322;  Norris  v.  Casel,  90  Ind.  143;  Johnson 
V.  MoKee,  27  Mich.  471;  Jacobs  v.  Hoover, 
9  Minn.  204,  Gil.  189 ;  Prentiss  v.  Shaw,  66 
Me.  427,  96  Am.  Dec  476 ;  Goldsmith  v.  Joy, 
61  Vt.  488,  4  L.  R.  A.  600,  16  Am.  St.  Rep. 
923,  17  Atl.  1010;.  WilUy  v.  Ca/rpenter,  64 
Vt.  212,  16  L.  R.  A.  863,  23  Atl.  630;  Bal- 
timore d  O.  R,  Co,  V.  Barger,  80  Md.  23, 
26  L.  R.  A.  220,  46  Am.  St.  Rep.  319,  30 
Atl.  660. 

Crew,  J.,  delivered  the  opinion  of  the 
court: 

This  was  an  action  by  the  defendant  in 
error,  Vincenzo  De  Pascale,  to  recover  dam- 
ages for  personal  injuries  alleged  to  have 
been  sustained  by  him  in  consequence  of  his 
having  been  wrongfully  and  forcibly  ejected 
from  a  car  of  the  plaintiff  in  error  while 
traveling  thereon  as  a  passenger.  Upon  the 
trial  of  this  cause  to  a  jury,  a  verdict  was 
returned  for  De  Pascale  for  $460.  A  motion 
for  new  trial  was  overruled,  and  judgment 
entered  on  said  verdict,  by  the  court  of 
common  pleas.  This  judgment  was  affirmed 
by  the  circuit  court. 

On  the  trial  of  the  cause  in  the  court  of 
common  pleas,  Charles  Lyttle,  who  was  the 
conductor  on  duty  and  in  charge  of  the  car 
from  which  De  Pascale  was  ejected,  was 
called  as  a  witness  on  behalf  of  the  railway 
company,  and  testified  as  follows: 

Direct  examination: 

Q.  Mr.  Lyttle,  what  is  your  full  name? 

A.  C.  L.  Lyttle. 

Q.  What  is  your  occupation? 

A.  Street-earring. 

Q.  Conductor  upon  the  street  car  last 
July? 

A,  I  was. 

Q,  Were  you  acting  as  conductor  on  the 
morning  of  July  8th? 

A.  I  was. 

Q.  Did  you  sec  this  plaintiff,  Mr.  Pascale, 
that  morning? 

A.  Yes,  sir. 

Q,  Where  did  you  first  see  him. 

A,  Duesing's  store. 
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Q.  Where  was  it? 

A.  At  Duesing's  store. 

Q.  Did  lie  board  your  car  there? 

A.  Yes,  sir. 

Q,  Tell  the  jury  just  what  way  that  was 
done, — ^how  he  got  on  the  car? 

A.  The  car  was  stopped,  and  a  passenger 
got  off,  and  I  gave  the  bell  a  pull  to  start 
the  car;  and  Pascale  was  up  along  the  car, 
and  boarded  the  car  while  it  was  moving. 
As  soon  as  he  got  on,  he  asked  me  what  I 
started  the  car  for,  before  he  got  on.  I  told 
him  I  did  not  see  him;  he  was  not  at  the 
place  he  said  he  was — ^and  began  arguing 
with  me,  swore  he  could  break  my  face,  and 
all  such  stuff,  and  finally  called  me  a  dammed 

bastard  and  a  s of  a  b ,  and  I  took 

him  by  the  coat  and  threw  him  off  the  car. 

Q.  Did  he  swear  any  there? 

A.  He  did. 

0.  Were  there  any  ladies  on  that  car? 

A.  There  were  ladies  on  the  front  of  the 
car. 

Q.  What  did  you  do  to  him? 

A.  Pushed  him  off  the  car. 

Q.  How  did  you  take  a  hold  of  him? 

A.  Took  him  by,  I  think,  the  front  of  the 
coat. 

Q.  And  then  where  did  your  car  go? 

A.  Passed  on;  never  stopped. 

Q.  Oh,  I  guess  that  is  all. 

There  was  some  conflict  in  the  evidence  as 
to  ju&t  what  was  said  by  De  Pascale  to 
Lyttle.  Two  witnesses  say  that  the  lan- 
guage testified  to  by  Lyttle  was  used  by  De 
Pascale.  De  Pascale  himself  denies  having 
used  any  such  language  towards  Lyttle  and 
in  this  he  is  corroborated  by  the  testimony — 
negative  in  form — of  at  least  two  witnesses 
who  were  at  the  time  passengers  on  said 
car,  and  heard  the  altercation  between  De 
Pascale  and  the  conductor  Lyttle. 

At  the  conclusion  of  the  evidence,  and  be- 
fore argument,  counsel  for  the  railway  com- 
pany submitted  to  the  court  the  following 
request:  "Defendant  requests  the  court  to 
instruct  the  jury  that,  in  determining  the 
question  of  compensatory  damages  to  this 
plaintiff,  they  may  consider  in  mitigation 
thereof  the  provocation  brought  about  by 
the  insulting  words  used  by  the  plaintiff  to 
defendant,  the  conductor,  if  they  find  such 
words  were  used."  The  court  refused  to  give 
this  instruction,  and  thereafter,  in  its  gen- 
eral charge,  having  theretofore  withdrawn 
from  the  consideration  of  the  jury  the  ques- 
tion of  allowing  exemplary  damages,  in- 
structed the  jury,  in  part,  as  follows:  "If 
this  plaintiff  used  the  words  that  are 
claimed  here  by  the  witnesses  who  have  tes- 
tified as  to  them,  in  relation  to  the  names 
he  called  the  conductor,  it  is  no  justification 
of  the  defendant  railway  company  for  any 
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injury  to  his  person  that  may  have  ac- 
crued to  the  plaintiff  by  reason  of  being 
forcibly  ejected  from  a  moving  car.  It  may 
have  been  a  perfectly  natural  thing  on  the 
part  of  the  conductor  to  have  done  it,  in  ease 
these  words  were  used;  but,  under  our  law, 
words  of  that  kind  are  never  a  justification, 
conclusively,  as  to  damages  that  may  result 
from  an  assault  and  battery  following. 
.  .  .  If  this  man,  the  plaintiff,  used  the 
words  attributed  to  him,  on  the  car,  the 
conductor  had  the  right  to  do  either  one  of 
two  things,— one,  to  arrest  him  and  deliver 
him  to  the  police  authorities ;  or  he  had  the 
right  to  eject  him  from  the  car.  But,  in 
ejecting,  he  must  first  stop  the  car,  and  then 
use  only  the  necessary  force  to  remove  him. 
It  would  not  justify  him  in  causing  the  in- 
jury to  the  plaintiff  by  removing  him  there- 
from when  the  car  was  running,  if  the  effect 
of  that  forcible  ejection  was  to  so  injure 
him." 

To  the  refusal  to  charge  as  requested,  and 
to  the  charge  as  given,  counsel  for  the  raU- 
way  company  at  the  time  excepted,  and  now 
assigns  the  action  of  the  court  in  that  be- 
half as  error.  The  theory  of  the  instruction 
asked  by  counsel  for  the 'railway  ccHnpany 
is  that,  in  an  action  for  personal  tort,  words 
of  provocation  spoken  by  the  plaintiff  should 
be  taken  and  considered  by  the  jury  in  miti- 
gation of  actual  or  compensatory  damages, 
as  well  as  in  mitigation  of  exemplary  or 
punitive  damages.  Whether  or  not  they  may 
properly  be  so  taken  and  considered,  and 
such  effect  be  given  them,  is  the  question 
here  presented  by  this  request  to  charge.  On 
this  proposition  the  authorities  are  not  in 
entire  harmony.  While  in  perfect  accord 
upon  the  proposition  that  mere  oral  provo- 
cation or  abusive  language  is  not  a  defense, 
and  will  not  of  itself  justify  the  offended 
party  in  assaulting  or  in  inflicting  injury 
upon  the  person  so  offending,  there  is  some 
conflict  and  contradiction  in  the  decisions 
of  the  courts  of  last  resort  on  the  question 
whether  mere  provocative  language  can  have 
the  effect  to  mitigate  or  reduce  compensa- 
tory damages,  or  whether  it  is  to  be  limited 
in  its  office  and  effect  to  the  mitigation  and 
reduction  of  punitive  damages  in  those  caaes 
where  punitive  damages  may  be  properly 
awarded.  We  think  that  the  better  mie  and 
the  clear  weight  of  authority  are  in  favor  of 
the  proposition  that  actual  or  compensatory 
damages  are  not  in  any  case  subject  to  miti- 
gation by  proof  of  mere  provocation.  Hie 
malice  of  the  defendant  can  never  have  the 
effect  to  increase  the  damages  which  a  plain- 
tiff may  recover  for  actual  pecuniary  loos 
or  injury,  but  such  damages  are  wholly  un- 
affected by  either  the  presence  or  absence 
of  malice  on  the  part  of  the  defendant.  How, 
then,  or  upon  what  principle,  can  it  rea- 
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sonably  be  held  that  provocation  on  the  part 
of  the  plaintiff,  which  does  not  in  law 
amount  to  a  justification,  may  mitigate  such 
damages?  To  so  hold  would,  in  effect,  be 
to  allow  such  provocation  to  be  used  as  a 
defense,  and  to  thus  permit  by  indirection 
that  which  could  not  be  done  directly.  A 
leading  case  on  this  subject  is  that  of  Oold- 
smith  V.  Joy,  61  Vt.  488,  4  L.  R.  A.  600,  15 
Am.  St.  Rep.  923,  17  Atl.  1010,  in  which 
numerous  authorities,  both  English  and 
American,  are  collected  and  reviewed.  The 
learned  judge  who  delivered  the  opinion  in 
that  case,  in  discussing  the  question  whether 
words  of  provocation  could  properly  be  held 
to  mitigate  compensatory  damages,  says: 
"If  provocative  words  may  mitigate,  it  fol- 
lows that  they  may  reduce  the  damages  to 
a  mere  nominal  sum,  and  thus  practically 
justify  an  assault  and  battery.  But  why, 
under  this  rule,  may  they  not  fully  justify? 
If  in  one  case  the  provocation  is  so  great 
that  the  jury  may  award  only  nominal  dam- 
ages, why,  in  another,  in  which  the  provo- 
cation is  far  greater,  should  they  not  be  per- 
mitted to  acquit  the  defendant,  and  thus 
overturn  the  well-settled  rule  of  law  that 
words  cannot  justify  an  assault.  On  the 
other  hand,  if  words  cannot  justify,  they 
should  not  mitigate.  A  defendant  should 
not  be  heard  to  say  that  the  plaintiff  was 
first  in  the  wrong,  by  abusing  him  with  in- 
sulting words,  and  therefore,  though  he 
struck  and  injured  the  plaintiff  he  was  only 
partly  in  the  wrong,  and  should  pay  only 
part  of  the  actual  damages.'*  The  court  in 
this  case  held  that  words  of  provocation 
would  not  justify  an  assault,  nor  could  they 
be  given  or  considered  in  mitigation  of  ac- 
tual or  compensatory  damages.  To  the  same 
effect  are  the  following  authorities:  Osier 
V.  Walton,  67  N.  J.  L.  63,  60  Atl.  690; 
Prentiss  v.  ShoM,  66  Me.  427,  96  Am.  Dec. 
475;  Baltimore  d  0.  R.  Co.  v.  Ba/rger,  80 
Md.  23,  26  L.  R.  A.  220,  46  Am.  St.  Rep. 
319,  30  Atl.  660;  Wilson  v.  Young,  31  Wis. 
674;  Mangold  v.  Oft,  63  Neb.  397,  88  N.  W. 
607 ;  Johtison  v.  MoKee,  27  Mich.  471 ;  Don- 
nelly V.  Harris,  41  111.  126. 

Of  the  cases  cited  in  the  brief  of  counsel 
for  plaintiff  in  error  which  it  is  claimed 
hold  a  contrary  doctrine,  we  need  only  no- 
tice the  case  of  Rohison  v.  Rupert,  23  Pa. 
523,  inasmuch  as  the  principle  which  gov- 
erned the  determination  of  that  case  seems 
to  have  been  the  same  that  controlled  the 
decisions  in  the  other  cases  cited.  That 
principle  is  this:  That  the  doctrine  of  puni- 
tive danuiges  should  be  mutual  and  recipro- 
cal, and  that  because,  in  cases  of  assault, 
punitive  damages  are  recoverable  from  ma- 
lieious  defendants,  like  treatment  by  way 
of  punishment,  should  be  meted  out  to  a 
plaintiff  who  provokes  an  assault  upon  him- 
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self,  by  giving  him,  in  damages,  less  than 
will  compensate  him  for  the  actual  loss  or 
injury  he  has  suffered.  However  much  of 
reason  there  may  be  in  this  in  good  morals, 
we  submit  it  is  not  good  law.  It  is  a  recog- 
nized and  established  principle  of  the  law  of 
torts,  founded,  as  we  think,  in  sound  reason, 
that  the  compensation  awarded  to  one  who 
is  injured,  either  in  person  or  property,  by 
the  wrongful  and  unlawful  act  of  another, 
shall  at  least  be  equivalent  to,  and  should  in 
all  cases  be  commensurate  with,  the  loss  or 
injury  actually  sustained.  It  may  not, 
therefore,  properly  be  said,  in  any  case 
where  the  law  awards  or  permits  the  recov- 
ery of  damages,  that  the  damages  recov- 
ered as  compensation  shall  be  for  a  part  only 
of  the  loss  or  injury  sustained  by  the  plain- 
tiff. Yet  such  would  necessarily  be  the  effect 
and  result  of  the  adoption  of  a  rule  that 
would  permit  mere  provocation,  which  in 
law  is  neither  a  justification  nor  defense, 
to  mitigate  and  reduce  the  amount  of  recov- 
ery to  a  sum  less  than  full  compensation. 
Certainly  that  which  will  not  justify  or 
warrant  an  assault  cannot,  in  law,  excuse 
the  making  of  full  compensation  for  the  in- 
jury actually  inflicted  by  such  assault.  In 
this  case  the  jury  was  informed  by  the  court 
"that,  under  the  circumstances  of  the  case, 
he  would  not  submit  to  them  any  question 
of  punitive  damages,  or  any  question  of 
damages  in  favor  of  the  plaintiff  for  humili- 
ation in  being  ejected  from  the  car."  And 
in  the  charge  as  given,  on  the  matter  of 
damages,  he  submitted  to  the  jury  only  the 
question  of  allowing  to  plaintiff  his  actual 
or  compensatory  damages,  inasmuch,  then, 
as  the  plaintiff,  if  entitled  to  recover  at  all, 
was  entitled  to  recover  full  compensation 
for  the  injury  actually  sustained  by  him, 
the  instruction  requested  by  the  plaintiff  in 
error  was  not  a  proper  instruction,  and  the 
refusal  to  give  it  was  not  error.  Neither  do 
we  think  that,  in  the  charge  as  given,  there 
was  anything  of  which  the  plaintiff  in  error 
may  rightfully  be  heard  to  complain,  for  it 
would  seem  to  us,  upon  the  undisputed  facts- 
of  this  case,  that  the  charge  was  quite  as 
favorable  to  the  railway  company  as  it  had 
the  right  to  ask. 

It  is  further  suggested  in  this  case,  al- 
though not  very  strenuously  contended  for 
or  insisted  upon  by  counsel  for  plaintiff  in 
error,  that  De  Pascale  was  without  right  to> 
recover  against  the  railway  company,  be- 
cause the  act  of  its  conductor,  which  caused 
the  injury  complained  of,  was  not  within  the 
scope  of  his  employment.  As  to  such  claim, 
it  is  enough  to  say  that  it  finds  no  warrant 
in  the  testimony  in  this  case ;  and,  if  it  did,, 
such  claim  is  fully  met  and  answered^ 
against  the  contention  of  plaintiff  in  error, 
by  the  decisions  of  this  court  in  the  cases  of 
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Stranahan  Bros,  Catering  Co.  v.  Coit,  55 
Ohio  St.  398,  45  N.  E.  634,  and  Nelson  BuH- 
nees  College  Co.  v.  Lloyd,  60  Ohio  St.  448, 
46  L.  R.  A.  314,  71  Am.  St.  Rep.  729,  64  N. 
E.  471. 

We  find  no  error  in  this  record  to  the 
prejudice  of  the  plaintiff  in  error,  and  th>e 


judgment  of  the  Circuit  Court  is  therefore 
dfjUrtned, 

Spear,  Gh.  J.,  and  Shanek,  Priee,  and 
Summery  JJ.,  concur. 

Davliy  J.,  dissents. 


UNITED  STATES   CIRCUIT  COURT  OF  APPEALS,  SIXTH  CIRCUIT. 


John  ARBUCKLE  et  al.,  Plffs.  in  Err., 

V. 

Joseph  E.  BLACKBURN,  Dairy  and  Food 
Commissioner. 

(61  C.  C.  A.  122,  113  Fed.  616.) 

1.  A  Federal  eoart  lias  no  Jurladletlon 
of  a  salt  to  enjoin  a  state  food  commission- 
er from  proceeding  to  enforce  a  pure-food 
statute  of  the  state  by  criminal  prosecutions, 
as  he  is  required  to  do  by  the  statute,  on  the 
ground  that  he  has  erroneously  construed  the 
statute  to  include  matters  not  within  it. 

2.  Tltat  property  rlfflits  are  in-volTed 
will  not  give  equity  Jurisdiction  to  enjoin 
criminal  prosecutions. 

3.  A  atatate  probibitinir  tlie  eolorlniTt 
coatlnar*  or  polialklnK  of  an  article  In- 
tended for  food,  whereby  damage  or  in- 
feriority is  concealed,  is  not  in  conflict  with 
the  power  of  Congress  to  regulate  commerce, 
although  applied  to  articles  sold  in  original 
packages  Imported  from  other  states. 

4.  Tlfte  eonatltntlonallty  of  a  pnre-food 
lair  fa  to  be  determined  by  Its  lan- 
flraa«re  and  purpose,  and  not  by  the  alleged 
wrongful  institution  of  prosecutions  under 
It  by  those  charged  with  its  enforcement 
against  those  guiltless  of  a  violation  of  its 
provisions. 

5.  Bqnlty  'will  not  enjoin  an  olllcer 
charged  with  the  execution  of  a  pure-food 
law  from  publishing  the  opinion  that  a  spec- 
ified product  is  within  the  prohibition  of 
the  law. 

^  Tbat  an  article  Intended  for  food  la 
produced      nnder      a     United      Statea 


patent  will  not  prevent  it  from  coming  with- 
in the  operation  of  a  state  pure-food  law. 
7.  That  an  artlele  of  food  la  widely 
aold  throughout  a  state  will  not  enlarge  the 
Jurisdiction  of  a  court  of  equity  to  enjoin 
the  institution  of  prosecutions  against  Its 
sale  as  violating  the  pure-food  laws. 

(January  7,  1902.) 

ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Ohio 
to  review  a  judgment  in  favor  of  defendant 
in  an  action  brought  to  restrain  defendant 
from  prosecuting  vendors  of  a  product 
manufactured  by  plaintiffs  on  the  ground 
that  it  violated  the  pure-food  laws  of  the 
state.    Affirmed. 

Statement  by  Day,  Circuit  Judge : 
This  case  was  brought  by  Arbudde  Broth- 
ers to  restrain  Joseph  £.  Blackburn,  dairy 
an,d  food  commissioner  of  Ohio,  from  prose- 
cuting the  vendors  of  Ariosa,  an  article  sold 
by  the  complainants  to  many  dealers  in  Ohio, 
because  of  alleged  violation  of  pure-food 
laws  of  the  state.  The  substance  of  the  bill 
and  an  amendment  thereof  is  as  follows: 

The  general  assembly  of  the  state  of  Ohio 
passed  in  the  year  1884  an  act  entitled  "An 
Act  to  Provide  against  the  Adulteration  of 
Food  and  Drugs"  (81  Ohio  Laws,  p.  67), 
the  substance  of  which  is  recited.  For  more 
than  thirty  years  the  complainants  and  their 
predecessors  had  been  engaged,  and  still  are 


NOTB. — ^As  to  right  to  injunction  to  restrain 
criminal  proceedings,  see  also,  in  this  series, 
Crighto  V.  Dahmer,  21  L.  R.  A.  84,  and  note; 
Paulk  V.  Sycamore,  41  L.  R.  A.  772;  and 
State  ex  rel.  Kenamore  v.  Wood,  48  L.  R.  A. 

For  other  cases  In  this  series  as  to  ordinan- 
ces and  statutes  regulating  the  sale  of  food 
products,  see  (as  to  milk)  State  v.  Dupaquier, 
26  L.  R.  A.  162;  Deems  v.  Baltimore,  26  L. 
R.  A.  541 ;  Littlefleld  v.  State,  28  L.  R.  A.  588 ; 
State  V.  Nelson,  34  L.  R.  A.  818 ;  State  v.  Broad- 
belt,  45  L.  R.  A.  43S ;  State  v.  Schlenker,  61 
L.  R.  A.  347;  State  v.  Crescent  Creamery  Co. 
54  L.  R.  A.  466;  (dairy  products  generally) 
People  V.  Biesecker,  57  L.  R.  A.  178;  (oleo- 
margarine) State  V.  Marshal],  1  L.  R.  A.  51, 
and  note;  Com.  use  of  Allegheny  County  v. 
Miller,  6  L.  R.  A.  688,  and  note;  Com.  use  of 
Allegheny  County  v.  Weiss,  11  L.  R.  A.  530, 
and  note;  Re  (3ooch,  10  L.  R.  A«  830;  Com.  v. 
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Huntley,  15  L.  R.  A.  839 ;  Com.  v.  Paul.  30  L. 
R.  A.  396 ;  Com.  use  of  Philadelphia  County  v. 
Schollenberger,  22  L.  R.  A.  155;  State  v. 
Myers,  35  L.  R.  A.  844 ;  State  ex  reL  Monnett 
V.  Capital  City  Dairy  Co.  57  L.  R.  A.  181 ;  (meat) 
Newson  v.  Galveston,  7  L.  R.  A«  797;  Jackaon- 
ville  V.  Ledwlth,  9  L.  R  A.  69;  Atkins  v. 
PhUIips,  10  L.  R.  A.  158 ;  Helena  v.  Dwyer,  89 
L.  R.  A.  266;  (bread)  State  v.  Schlemmer.  10 
L.  R.  A.  135;  People  v.  Wagner,  18  L.  R.  A. 
286;  (fruit)  Frost  v.  Chicago,  49  L.  R  A. 
657;  (lard)  State  v.  Snow,  11  L.  R.  A.  865; 
State  V.  Hanson,  54  L.  B.  A.  468;  (baktaig 
powder)  State  v.  Sherod,  50  L.  R.  A.  000; 
State  V.  Layton,  62  L.  R.  A.  163 ;  (as  to  mix- 
ing articles  of  food  without  labeling  product) 
Dorsey  v.  Stete,  40  L.  R  A.  201 ;  (sale  of  food 
in  department  stores)  Chicago  v.  Neteber,  48 
L.  R.  A.  261 ;  (forbidding  sale  of  certain  prod- 
ucts in  private  markets)  New  Orleans  t.  ¥%.- 
her,  53  L.  R.  A«  166. 
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engaged,  in  the  manufacture  and  sale 
throughout  the  United  States,  including  the 
state  of  Ohio,  of  a  certain  compound  or  mix- 
ture known  as  ^'Ariosa/'  composed  of  roast- 
ed coffee,  compounded  and  mixed  with  eggs 
and  sugar,  packed  in  sealed  packages,  ready 
for  use  by  the  consumer.  In  order  to  pre- 
serve said  product  from  deterioration,  and 
to  retain  the  original  strength  and  aroma  in 
the  coffee,  the  complainant  Arbuckle  more 
than  thirty  years  ago  invented,  and  there- 
after patented,  adopted,  and  used,  and  com- 
plainants still  use,  a  certain  process  where- 
by the  compound  or  mixture  known  as 
^'Ariosa"  was,  and  still  is,  mixed  and  com- 
pounded, and  the  separate  beans  thereof 
coated,  and  to  a  large  extent  hermetically 
sealed,  after  roasting,  with  a  compound  of 
sugar  and  eggs,  at  first  in  composition  with 
a  quantity  of  Irish  moss,  also  a  wholesome 
article  of  food,  and  for  twenty  years  without 
such  Irish  moss.  That  said  letters  patent 
were  issued  in  the  year  1868,  and  after  the 
expiration  of  the  said  patent,  trade  therein 
was  greatly  increased,  and  still  continues 
to  increase,  by  reason  of  the  increased  sale 
and  reputation  of  said  Ariosa.  That  the 
good  will  of  said  business  of  making  and 
vending  said  Ariosa  has  become,  and  now  is, 
wholly  dependent  upon  the  reputation  and 
sale  of  Ariosa,  and  the  good  will  aforesaid. 
That  for  many  years  the  complainants,  at 
great  expense,  widely  advertised  the  use  of 
the  aforesaid  process,  that  the  purchasers 
might  be  informed  of  the  good  qualities  of 
coffee  so  mixed,  compounded,  and  coated. 
That  for  many  years  prior  to  1894  every 
package  of  Ariosa  was  labeled  in  conspicu- 
ous type  in  the  words  and  figures  following: 

Ariosa  is  a  compound  made  from  coffee, 
sugar,  and  eggs.  The  coffees  are  selected  es- 
pecially for  their  strength,  fiavor,  and  su- 
perior drinking  qualities,  are  pure,  sound 
coffees,  and  absolutely  free  from  all  the 
poisonous  coloring  substances  which  are  now 
so  largely  used  to  improve  the  appearance 
of  coffee.  Coffee,  when  roasted,  is  porous, 
and,  unless  prevented,  loses  its  best  qualities, 
and  absorbs  others  which  are  inferior  to  it. 
By  our  process  of  hermetically  sealing  the 
pores  of  roasted  coffee,  we  secure  a  three- 
fold object:  (1)  The  retention  of  the  full 
strength  and  aroma  for  any  length  of  time; 
(2)  the  prevention,  through  absorption,  of 
any  injurious  flavors;  (3)  the  saving  to  the 
consumer  of  the  additional  expense  of  eggs 
incun'ed  when  any  other  coffee  is  used. 
Ariosa  is  self-settling.  Choice  eggs  and  pure 
granulated  sugar  are  the  only  articles  used 
in  hermetically  sealing  Arbuckle's  Ariosa 
Coffee. 
Oo  L.  R.  A. 


Formula. 

Coffee 99278 

Eggs 00361 

Sugar 00361 

Four  pounds  roasted  coffee  go  as  far  as 
five  pounds  green,  as  coffee  loses  20  per  cent 
in  roasting. 

That  being  advised  of  the  character  of  the 
preparation  known  as  "Ariosa,"  and  as  a 
result  of  experience  in  the  use  thereof, 
great  numbers  of  people  have  preferred  and 
do  prefer  the  use  of  Ariosa  to  other  brands, 
mixtures,  or  compounds  of  coffee  so  treated, 
and  the  same  is  sold  and  purchased  in  large 
quantities  throughout  the  United  States, 
and  has  been  so  sold  and  purchased  for 
more  than  thirty  years  last  past.  That  the 
extent  and  profit  of  the  complainant's  busi- 
ness depends  upon  the  good  will  thereof,  and 
the  confidence  of  consumers  that,  so  long  as 
the  same  is  manufactured  and  sold  by  the 
complainants,  it  shall  be  identical  in  quality 
and  composition  with  that  which,  under  the 
same  brand  and  appearance,  consumers  have 
theretofore  purchased.  Certain  inferior 
compounds  and  mixtures  are  described  and 
sold  in  competition  with  the  said  Ariosa; 
said  compounds  and  mixtures  being  so  treat- 
ed as  to  conceal  defects,  or  misrepresent  the 
real  condition  thereof,  so  as  to  retain  water 
which  would  otherwise  be  eliminated  from 
the  coffee  in  process  of  roasting,  so  treated 
as  to  increase  the  weight  of  roasted  coffee, 
while  decreasing  its  worth  for  use;  mixed 
and  compounded  with  unhealthful  ingredi- 
ents; none  of  which  processes  or  methods  are 
used  by  the  complainants,  but  the  process 
adopted  by  them  is  for  the  purpose  of  re- 
taining in  the  coffee  the  full  strength  and 
aroma  thereof ;  preventing  the  absorption  of 
any  injurious  or  nbxious  gases  or  fiavors; 
settling  the  same  when  prepared  for  use. 
There  is  nothing  in  said  process  which  con- 
ceals damage  or  inferiority  in  coffee,  or 
makes  it  appear  better  or  of  greater  value 
than  it  really  is.  On  the  contrary,  the  cof- 
fee used  in  said  compound  or  mixture  is  of 
a  good  quality  and  undamaged.  The  articles 
of  food  used  in  the  coating  thereof  are  in 
themselves  pure,  wholesome,  and  healthful. 
Said  coating  is  colorless  and  transparent. 
Said  process  was  adopted  and  used,  and  still 
is  used,  at  great  expense,  for  the  benefit  of 
the  consumer.  Complainants  have  on  hand 
at  various  points  throughout  the  United 
States  large  stocks  of  the  compound  and 
mixture  known  as  "Ariosa," — in  Ohio, 
about  1,000,000  pounds,  more  or  less,  of  the 
value  of  $100,000;  in  the  United  States,  10,- 
000,000  pounds,  more  or  less,  of  the  value 
of  about  $1,000,000.  Complainants  have  a 
large  number  of  agents  in  Ohio  and  else- 


866 


United  States  Circuit  CJoubt  of  Appeals. 


Jah., 


where  engaged  in  the  sale  of  Ariosa,  and  a 
great  number  of  dealers,  to  wit,  more  than 
10,000  in  Ohio,  have  in  their  possession  large 
quantities  of  Ariosa  for  sale,  and  will  con- 
tinue to  sell  the  same  in  preference  to  other 
brands  of  coffee  not  similarly  prepared,  to 
the  profit  of  complainants,  and  the  increase 
of  their  aforesaid  business,  and  of  the  good 
will  thereof. 

The  respondent  herein,  Joseph  E.  Black- 
bum,  dairy  and  food  commissioner  as  afore- 
said, without  authority  of  law,  and  falsely 
and  erroneously  construing  the  provisions  of 
said  statutes  above  set  forth,  notwithstand- 
ing the  fact  that  the  process  used  in  the 
manufacture  of  the  said  compound  or  mix- 
ture known  as  "Ariosa"  is  not  in  violation 
of  the  said  statute,  and  that  the  said  stat- 
ute is  not  applicable  to  the  premises,  and 
that  there  is  no  law  of  the  state  of  Ohio 
warranting  his  acts,  and  notwithstanding 
the  healthful  character  of  said  Ariosa,  and 
that  the  same  is  composed  of  healthful  ingre- 
dients, each  package  plainly  marked  as  afore- 
said, personally  and  through  his  agents  has 
heretofore,  and  does  now,  and  will,  unless 
restrained  by  the  order  of  the  court,  con- 
tinue to  widely  advertise  throughout  the 
state  that  said  process  used  in  the  manufac- 
ture of  Ariosa  is  within  the  prohibition  of, 
and  iu  violation  of,  the  aforesaid  statute. 
Said  Blackburn  falsely  claims  and  pretends 
that  the  sixth  clause  of  said  statute  wholly 
forbids  the  glazing  of  the  coffee  used  in  the 
manufacture  of  Ariosa.  Yet  in  fact  said 
process  does  not  conceal  damage  or  inferior- 
ity, or  make  said  coffee  appear  to  be  better  or 
of  greater  value  than  it  really  is.  That  said 
coating  is  for  the  uses  and  purposes  above 
set  forth,  and  is  not  used  to  affect  or  change 
the  appearance  of  said  coffee ;  any  change  in 
the  appearance  thereof  due  to  said  glazing 
being  incidental  and  immaterial  in  the  use 
thereof,  and  not  such  as  to  assimilate  said 
coffee  in  appearance  to  other  or  better 
grades.  Respondent  has  menaced  and 
threatened  with  prosecution,  and  still  men- 
aces and  threatens  to  prosecute,  dealers  in 
and  vendors  of  Ariosa  in  the  state  of  Ohio, 
for  a  violation  of  the  aforesaid  statute,  and 
will,  unless  restrained  by  the  order  of  the 
court,  institute  a  large  number  of  prosecu- 
tions upon  the  wrongful  and  erroneous 
charge  that  the  treatment  of  said  Ariosa  by 
the  process  aforesaid  is  a  violation  of  the 
statute  aforesaid,  and  that  the  same  is  an 
adulterated  food  product,  within  the  said 
statute.  That  by  reason  of  the  official  capac- 
ity of  the  respondent,  and  the  fact  that  he 
claims  to  act  under  said  statute  intended  to 
prevent  the  adulteration  of  food  products, 
said  respondent's  statements  and  threats  of 
prosecution  have  led  and  do  lead  and  will 
hereafter  continue  to  lead  dealers  in  and  oon- 
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sumers  of  said  Ariosa  throughout  the  United 
States,  and  more  particularly  in  Ohio,  to 
doubt  the  healthful  character  and  proper 
preparation  of  the  same,  and  will  deter 
wholesale  and  retail  dealers  and  consumers 
from  purchasing,  vending,  or  using  the  same, 
greatly  decreasing  the  repute  and  sale  there- 
of, to  the  great  and  irreparable  damage  of 
complainants. 

l*hat  on  or  about  the  5th  day  of  February, 
1901,  said  respondent  issued  a  certain  cir- 
cular to  dealers  and  vendors  of  Ariosa  with- 
in the  state  of  Ohio,  of  which  the  following 
is  a  copy: 

State  of  Ohio. 

Office  of  Dairy  and  Food  Commissioner. 
Dear  Sirs: — 

Replying  to  your  inquiry  about  the  coffee 
situation,  would  say  that  this  matter  is 
now  under  consideration  and  investigation 
by  the  chemists  of  this  department.  As  soon 
as  conclusions  are  reached,  a  circular  notice 
will  be  sent  to  all  the  jobbers  in  Ohio,  and 
a  sufficient  number  will  be  furnished  to  sup- 
ply all  their  salesmen.  I  might  say  that  the 
following  firms  have  agreed  to  accept  the 
law  as  construed  by  this  department:  An- 
drus,  Scofield  &  Co.,  Columbus;  Dayton 
Spice  Mills,  Dayton;  Woolson  Spice  Com- 
pany, Toledo.  W.  F.  McLaughlin  &  Co.,  of 
Chicago,  have  agreed  to  comply  with  the 
laws  as  soon  as  construed  by  the  court.  The 
only  firm  that  has  refused  and  still  refuses 
to  accept  the  ruling  of  this  department,  or 
abide  by  the  laws  of  the  state  as  construed 
by  our  supreme  court,  is  Arbuckle  Bros.,  of 
New  York. 

Very  truly  yours, 

J.  E.  Blackburn, 
Dair>  and  Food  Commissioner. 

Columbus,  Ohio,  February  5,  1901. 

Said  circular  letter  is  wholly  false,  in  this, 
to  wit:  That  complainants  have  not  at  any 
time  refused  to  accept  the  construction  of 
the  law  of  Ohio  as  construed  by  the  supreme 
court  of  the  state;  and  the  complainants 
are  informed  and  believe  that  the  Woolson 
Spice  Company  has  not  agreed  to  accept  the 
said  law  as  construed  by  respondent,  but,  on 
the  contrary,  refused,  and  still  refuses,  to 
accept  said  construction  of  said  law.  and 
still  continues  to  sell  coffee  prepared  and 
glazed  by  the  processes  used  by  it.  That 
said  circular  was  sent  generally  to  jobbers 
and  dealers  in  food  products  in  the  state  of 
Ohio.  That  few,  if  any,  of  them  had  in- 
quired of  the  respondent  as  therein  stated, 
but  said  circular  was  sent  to  dealers  with- 
out any  such  inquiry.  That  said  circular, 
by  falsely  and  wrongfully  singling  out  com- 
plainants as  alone  refusing  to  accept  the 
ruling  of  respondent  to  abide  by  the  laws  of 
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Ohio  as  construed  by  the  supreme  court 
thereof,  necessarily  implied  that,  of  the  food 
products  manufactured  and  sold  by  manufac- 
turers, those  made  by  complainants  (partic- 
ularly the  product  Ariosa)  alone  fell  short 
of  the  standard  of  purity  imposed  by  said 
statute;  thus  wrongfully  and  falsely  imply- 
ing that  Ariosa  is  inferior  in  quality,  grade, 
purity,  and  wholesomeness  to  the  proilucts  of 
other  manufacturers,  whereas  the  standard 
of  said  Ariosa  in  the  respects  stated  is  at 
least  as  high  as  that  of  any  like  product 
maniifactured  and  sold  by  like  manufactur- 
ers. And,  unless  restrained  by  order  of 
court,  said  respondent  will  issue  other  and 
further  circulars  to  dealers  of  food  products 
in  Ohio,  in  large  quantities,  cause  the  same 
to  be  widely  published  and  distributed 
throughout  the  state  and  elsewhere,  and 
said  subsequent  circulars  will  be  directed 
against  the  complainants  alone,  with  intent, 
purpose,  and  effect  of  discriminating  against 
complainants  and  their  said  product,  and  to 
the  irreparable  injury  of  the  sale  thereof, 
and  the  trade  of  complainants,  and  the  good 
will  of  their  business.  By  said  circular  the 
respondent  threatens  to  accuse  complainants 
and  dealers  in  Ohio  in  complainants*  prod- 
uct of  a  crime,  and  to  do  an  injury  to  the 
property  of  complainants,  with  intent  to 
compel  complainants  and  the  dealers  in  said 
product  to  cease  from  selling  and  offering 
for  sale  the  same  within  the  state  of  Ohio. 
Such  prosecution  is  threatened  by  said  re- 
spondent under  his  false  and  erroneous  con- 
struction of  said  statute,  is  without  author- 
ity of  law,  and  will  deprive  complainants  of 
their  property,  of  the  value  of  the  product 
already  manufactured,  and  the  trade  and 
good  will  of  their  business  of  vending  said 
product  within  the  state  of  Ohio,  without 
due  process  of  law.  That  said  acts  and  the 
menaces  and  threats  have  worked,  and  will 
continue  to  work,  irreparable  injury  to  the 
property  rights  of  complainants,  and,  if  re- 
spondent be  permifted  to  institute  or  con- 
duct proceedings  01  prosecutions  against  the 
vendors  of  said  product,  or  be  permitted  to 
institute  or  conduct  proceedings  or  prosecu- 
tions against  them,  will  work  further  irrep- 
arable injury  to  said  property  rights.  Said 
statute,  construed  as  respondent  claims  it 
should  be,  is  in  conflict  with  the  14th 
Amendment  to  the  Constitution  of  the 
United  States,  in  that  it  would  deprive  com- 
plainants of  their  property,  by  prohibiting 
them  from  selling  in  Ohio,  and  dealers  in 
and  vendors  of  food  products  from  purchas- 
ing from  the  complainants,  pure  food  prod- 
ucts which  are  not  injurious  to  health,  and 
will  destroy  the  value  of  said  product  as  an 
article  of  commerce,  by  prohibiting  the  sale 
thereof  in  the  state  of  Ohio,  and  would  de- 
prive complainants  of  the  just  and  lawful 
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benefits  accruing  to  them  by  reason  of  their 
property  rights  in  said  food  product,  and 
largely  destroy  the  market  value  of  existing 
stocks  of  Ariosa  in  possession  of  complain- 
ants in  Ohio  and  elsewhere,  and  will  deny  to 
complainants  and  to  dealers  in  said  product 
in  the  jurisdiction  of  the  state  of  Ohio  the 
equal  protection  of  the  law.  Ariosa  is  manu- 
factured and  treated  according  to  the  afore- 
said process  at  complainants'  factories  in 
New  York  and  Pennsylvania,  and  not  in 
Ohio.  After  being  so  manufactured  and 
treated,  it  is  at  said  factory  packed  in  said 
packages,  and  in  said  original  packagep 
shipped  by  complainants  to  Ohio,  and  sold  in 
said  original  packages;  and  said  statute,  if 
construed  as  respondent  claims  it  should  be, 
is  a  regulation  by  the  state  of  Ohio  of  inter- 
state commerce,  and  is  therefore  repugnant 
to  and  in  violation  of  the  third  clause  of 
§  8  of  article  1  of  the  Constitution  of 
the  United  States.  Owing  to  the  large  num- 
ber of  dealers  in  Ariosa  in  Ohio  who  will  be 
prosecuted,  if  said  respondent  be  permitted 
to  carry  out  his  said  threats  and  menaces, 
a  multiplicity  of  suits  will  arise,  and  there- 
by complainants'  property  rights  will  be  de- 
termined in  litigation  to  which  complainants 
will  not  be,  and  could  not  be,  parties.  The 
interests  of  such  dealers  are  in  many  cases 
not  in  common  with,  nor  representative  of, 
the  interests  of  complainants.  Therefore  they 
are  in  great  and  imminent  danger  that  in 
many  such  suits  and  prosecutions  no  defense 
will  be  made,  either  through  lack  of  interest, 
or  in  wrongful  collusion  and  conspiracy  with 
respondent,  to  the  great  and  lasting  injury 
and  prejudice  of  complainants,  for  which 
they  have  no  adequate  remedy  at  law.  Al- 
though such  prosecutions  shall  uniformly  re- 
sult in  the  acquittal  of  the  person  charged, 
yet,  by  reason  of  the  mtdtiplicity  thereof 
said  prosecutions  will  result  in  deterring 
many,  if  not  all,  dealers  in  food  products  in 
Ohio  from  dealing  in  Ariosa. 

The  bill  prays  relief  as  follows:  "(1) 
From  stating  or  charging  that  complainants' 
said  food  product,  Ariosa,  being  a  compound 
of  pure  roasted  coffee,  mixed,  treated,  coated, 
and  glazed  with  a  preparation  of  sugar  and 
eggs  according  to  the  formula  and  by  the 
process  hereinbefore  set  forth,  is  an  article 
of  food  adulterated  within  the  meaning  of 
said  statute,  and  that  the  use  of  complain- 
ants' said  process  of  coating  and  glazing  the 
coffee,  constituting  the  chief  ingredient  of 
Ariosa,  with  a  preparation  of  sugar  and 
eggs,  as  hereinbefore  more  particularly  de- 
scribed, constitutes  a  violation  of  said  stat- 
ute, and  that  the  importation  of  said  Ariosa 
into  Ohio,  or  the  selling  of  or  offering  for 
sale  the  same,  constitutes  a  violation  of  said 
statute;  (2)  from  charging  the  complain- 
ants herein,  or  any  of  them,  or  said  firm  of 
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Arbuckle  Brothers,  or  any  dealers  in  Ariosa, 
with  violating  said  statute  by  selling  or 
offering  for  sale  Ariosa,  or  with  adulterating 
food,  in  violation  of  said  statute,  by  reason 
of  the  aforesaid  treatment  and  coating  of 
the  coffee  forming  an  ingredient  of  Ariosa 
with  a  preparation  aforesaid;  (3)  from 
charging  the  complainants,  or  any  of  them, 
or  said  firm  of  Arbuckle  Brothers,  with  vio- 
lating the  said  statute  by  adopting  and  using 
said  process  of  coating  above  described,  or 
by  selling  or  offering  for  sale  Ariosa  so 
glazed;  (4)  from  charging  any  dealer  in 
Ariosa  with  the  possession,  offering  for  sale, 
or  sale  of  an  adulterated  food  product,  with- 
in the  meaning  of  said  statute,  in  having  in 
their  possession,  offering  for  sale,  or  selling 
Ariosa  so  glazed;  (5)  from  menacing  and 
threatening  any  dealer  in  Ariosa  so  glazed 
with  prosecution  for  having  in  his  posses- 
sion, offering  for  sale,  or  selling  such 
Ariosa;  (6)  from  instituting  or  commencing 
against  any  person,  partnership,  or  corpora- 
tion having  in  his,  their,  or  its  possession, 
offering  for  sale,  or  selling,  Ariosa,  any  ac- 
tion, suit,  proceeding,  or  prosecution  based 
upon  the  treatment  and  coating  of  the  coffee 
forming  an  ingredient  of  said  Ariosa  with  a 
preparation  of  sugar  and  eggs,  according  to 
the  formula  and  by  the  process  more  partic- 
ularly above  described;  and  (7)  that  your 
orator  may  have  such  further  relief  as  to  the 
court  shall  seem  equitable  and  proper  in 
the  premises." 

The  complainants  filed  an  amendment  to 
the  bill  as  follows:  "(20)  The  wrongful  acts 
which  said  respondent  threatens  to  do,  and, 
unless  restrained,  will  do,  as  in  complain- 
ants' said  bill  of  complaint  alleged,  will 
make  unmarketable  in  Ohio,  and  to  a  very 
large  extent  impair  and*  destroy  the  market 
value  of,  the  large  stocks  of  Ariosa,  which 
complainants  now  have  on  hand  in  Ohio,  and 
will,  to  a  large  extent,  deprive  them  of  their 
said  business,  and  the  good  will  thereof  in 
Ohio,  and  greatly  injure,  if  not  wholly  de- 
stroy, the  value  of  the  same,  and  enable  com- 
plainants* competitors,  selling  in  Ohio  cof- 
fees treated  by  processes  similar  to,  but  not 
identical  with,  complainants'  said  process, 
to  obtain  complainants'  said  business,  which 
can  only  be  regained  after  long  time  and  at 
great  expense ;  and  complainants  will  be  put 
to  other  great  expense  in  defending  their 
said  property  rights  in  Ohio.  And  if,  pend- 
ing the  final  determination  of  this  cause, 
said  respondent  shall  be  permitted  to  com- 
mit the  threatened  wrongs,  the  same  will,  as 
complainants  are  informed  and  believe,  dam- 
age complainants  to  the  extent  of  more  than 
$100,000, — an  amount  largely  in  excess  of 
respondent's  ability  to  respond  in  judgment, 
— and  thereby  complainants  will  suffer  irre- 
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parable  injury  imless  a  preliminaiy  injunc- 
tion shall  be  granted  herein." 

Argued  before  Lurton  and  Day,  Circuit 
Judges,  and  Wanty,  District  Judge. 

Meaars.  John  DeWitt  Warner  and 
Clarenoe  Brown»  with  Messrs,  Peokhjun, 
Warner,  A  Strons,  Harrison,  Olda,  A 
Hendonon,  and  Brown,  .Geddoa»  A 
Bodman,  for  the  plaintiffs  in  error: 

The  court  below  had  jurisdiction  to  enjoin 
the  respondent  in  the  premises. 

This  is  not  an  action  against  the  stite 
of  Ohio. 

Rhodes  d  J.  Mfg,  Co.  v.  tfew  Eampshirey 
70  Fed.  723;  8oott  v.  Donald,  165  U.  S.  58, 

41  L.  ed.  632,  17  Sup.  Ct.  Rep.  265;  Tindal 
V.  Wesley,  167  U.  S.  204,  42  L.  ed.  137,  17 
Sup.  Ct.  Rep.  770;  Western  U.  Teleg.  Co.  v. 
Myatt,  98  Fed.  335;  Minneapolis  Brevring 
Co.  V.  McOillivray,  104  Fed.  258. 

Even  though,  if  rightly  construed,  the 
Ohio  statute  is  constitutional,  the  Federal 
courts  still  have  jurisdiction  to  restrain 
respondent  from  his  threatened  enforcement 
thereof  in  accord  with  his  erroneous  con- 
struction, by  which  it  would  be  made  un- 
constitutional. 

Poindexter  v.  Oreenhow,  114  U.  S.  270, 
29  L.  ed.  185,  5  Sup.  Ct.  Rep.  903,  962 :  /?« 
Smith.  146  X.  Y.  68,  28  L.  R.  A.  820,  48 
Am.  St.  Rep.  769,  40  N.  E.  497;  Tick  Wo 
v.  Hopkins,  118  U.  S.  356,  30  L.  ed.  220. 
6  Sup.  Ct.  Rep.  1064;  Jew  Ho  v.  William- 
son, 103  Fed.  10. 

Where  equitable  considerations  demand  it. 
a  court  of  equity  has  jurisdiction  to  restrain 
a  threatened  criminal  proceeding. 

Turner  v.  Turner,  15  Jur.  218;  Re  Briton 
Medical  d  General  Life  Assur.  Asao.  L. 
R.  32  Ch.  Div.  503,  55  L.  J.  Ch.  N.  S.  416, 
54  L.  T.  N.  S.  152,  34  Week.  Rep.  390; 
Snell,  Eq.  12th  ed.  (Lond.  1898)  648;  High, 
Inj.  ed.  1890,  §  68;  Be  Wadley,  1  Va.  Law 
Reg.  79 ;  iVuckland  v.  Westminster  Local  Bd. 
of  Works,  L.  R.  7  Ch.  597,  41  L.  J.  Ch.  X. 
S.  723,  26  L.  T.  N.  S.  961,  20  Week.  Rep. 
845;  Atlanta  v.  Gates  City  Gaslight  Co.  71 
Ga.  106;  Port  of  Mobile  v.  Louisville  d  .V. 
R.  Co.  84  Ala.  115,  5  Am.  St.  Rep.  342.  4 
So.  106;  Birmingham  v.  Alabama  G.  8.  R. 
Co.  98  Ala.  134,  13  So.  141;  Nashville,  C. 
d  «t.  L.  R.  Co.  V.  Attalla,  118  Ala.  362. 
24  So.  450. 

This  jurisdiction  can  be  exercised  by  Fed- 
eral courts  in  restraint  of  criminal  proceed- 
ings in  state  courts. 

Louisiana  v.  Lagarde,  60  Fed.  186 ;  Donald 
V.  Scott,  67  Fed.  854;  Wong  Wai  v.  Wil- 
liamson, 103  Fed.  1 ;  Jew  Ho  v.  Williamson, 
103  Fed.  10;  Smyth  v.  Ames,  169  U.  S.  466. 

42  L.  ed.  819,  18  Sup.  Ct.  Rep.  418:  Re 
Debs,  158  U.  S.  565,  39  L.  ed.  1093,  15  Sup. 
Ct.  Rep.  900. 
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There  being  no  debasement,  deterioration, 
or  treatment  of  Ariosa  or  its  ingredients, 
either  in  fact  or  as  compared  with  its  ap- 
pearance; and  it  not  being  injurious  to 
health, — ^ifcs  sale  is  not  validly  prohibited  by 
the  Ohio  statute. 

Such  statute  is  entitled  "An  Act  to  Pro- 
vide against  Adulteration  of  Food  and 
Drugs." 

Said  process  of  glazing  Ariosa,  and  said 
Ariosa  so  glazed,  are  neither  of  them  an 
"adulteration." 

The  title  of  an  act  should  control  con- 
struction in  doubtful  cases. 

Oarrick  v.  Florida  G.  d  P.  R.  Co,  63  S.  C. 
448,  69  Am.  St.  Rep.  874,  31  S.  E.  334; 
South  Park  v.  First  Nat,  Bank,  177  111.  234, 
52  N.  £.  365;  State  v.  Robinson,  32  Or.  43, 
48  Pac.  357;  Lawless  v.  Fleming,  66  N.  J. 
Eq.  815,  40  Atl.  638;  Territory  ex  rel.  Jones 
V.  Hopkins,  9  Okla.  133,  59  Pac.  976;  United 
States  V.  Gue  Lim,  176  U.  8.  459,  44  L.  ed. 
544,  20  Sup.  Ct.  Rep.  415. 

The  Ohio  statute  does  not  make  unlawful 
such  preparation  and  display  for  sale  in 
Ohio  of  food  products  as  shall  attract  or 
please  customers,  provided  this  does  not  con- 
stitute a  misrepresentation  or  fraud. 

Mace  V.  Buchanan  (Tenn.  Ch.  App.)  52 
S.  W.  505;  Austin  v.  State,  22  Ind.  App. 
221,  53  N.  E.  451 ;  Wilson  v.  State,  19  Ind. 
App.  389,  46  N.  E.  1050;  Ex  parte  Bailey, 

39  Fla.  734,  23  So.  552;  People  ex  rel, 
Miiohell  v.  Sturges,  156  N.  Y.  580,  51  N.  E. 
295;  Maxwell,  Interpretation  of  Statutes, 
3d  ed.  1896,  London,  113,  369,  399. 

Of  possible  constructions  permitted  by  the 
words  of  an  act  those  will  be  adopted  which 
would  leave  it  constitutional  and  in  accord 
with  common  sense,  and  an  opposite  con- 
struction rejected,  rather  than  one  more 
nearly  in  accord  with  the  precise  language 
used. 

Cooley,  Const.  Idm.  Anno.  ed.  p.  218; 
Black,  Interpretation  of  Statutes,  93;  Camp 
V.  Rogers,  44  Conn.  291 ;  Newland  v.  Marsh, 
19  111.  376;  Dow  v,  Norris,  4  N.  H.  16,  17 
Am.  Dec.  400;  United  States  v.  Central  P, 
R,  Co.  118  U.  S.  235,  30  L.  ed.  173,  6  Sup.  Ct. 
Rep.  1038 ;  United  States  v.  1S2  Packages  of 
Spirituous  Liquors  d  Wines,  22  C.  C.  A.  228, 

40  U.  S.  App.  333,  76  Fed.  364;  Mace  v. 
Buchanan  (Tenn.  Ch.  App.)  52  S.  W.  505; 
Suburhcm  Rapid  Transit  Co.  v.  New  York, 
128  N.  Y.  510,  28  N.  E.  625;  Reiche  v. 
Smythe,  13  Wall.  162,  20  L.  ed.  566;  Piatt 
V.  Union  P.  R.  Co.  99  U.  S.  48,  26  L.  ed.  424; 
Condon  v.  Mutual  Reserve  Fund  Life  Asso, 
89  Md.  99,  44  L.  R.  A.  149,  73  Am.  St.  Rep. 
169,  42  Atl.  944;  State,  Brown,  Prosecutor, 
V.  Union,  62  N.  J.  L.  142,  40  Atl.  632;  Ewrt- 
man  v.  Weitmeyer,  8  Pa.  Dist.  R.  223; 
Codlvn  V.  Kohlhousen,  9  N.  H.  565,  58  Pac. 
499;  Singer  Mfg.  Co,  v.  McCollock,  24  Fed. 
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667 ;  People  ex  rel.  Wood  v.  Laoomhe,  99  N. 
Y.  43.  1  N.  E.  599. 

The  makers  and  vendors  of  Ariosa  have  a 
right,  which  they  propose  to  exercise,  to  at- 
tract customers  by  every  legitimate  means 
that  enterprise  can  suggest. 

Wynehamer  v.  People,  13  N.  Y.  378;  Re 
Jacobs,  98  N.  Y.  98,  50  Am.  Rep.  636;  Peo- 
ple V.  Marx,  99  N.  Y.  377,  52  Am.  Rep.  34, 
2  N.  E.  29;  Colon  v.  Lisk,  153  N.  Y.  188,  60 
Am.  St.  Rep.  609,  47  N.  E.  302;  People  v. 
Gillson,  109  N.  Y.  389,  4  Am.  St.  Rep.  465, 
17  N.  E.  343;  People  ex  rel,  Tyroler  v. 
Warden  of  City  Prison,  157  N.  Y.  116,  43  L. 
R.  A.  264,  68  Am.  St.  Rep.  763,  51  N.  E. 
1006;  Ew  parte  Whitwell,  98  Cal.  73,  19  L. 
R.  A.  727,  35  Am.  St.  Rep.  152,  32  Pac. 
870;  Re  Marshall,  102  Fed.  323;  People  v. 
Meyer,  44  App.  Div.  1,  60  N.  Y.  Supp.  415. 

If  this  law  is  to  be  construed  and  en- 
forced as  respondent  claims,  then,  in  a  mat- 
ter not  affecting  health  or  public  order, 
tradesmen  are  limited  in  the  right  attrac- 
tively to  set  forth  their  goods,  or  to  sell, 
in  Ohio,  property,  the  subject  of  interstate 
commerce,  there  marketed,  on  the  ground 
that  it  is  too  attractively  set  forth;  this 
though  no  fraud  or  deceit  is  alleged,  or,  un- 
der the  circumstances,  possible. 

Minnesota  v.  Barber,  136  U.  S.  313,  34 
L.  ed.  455,  3  Inters.  Com.  Rep.  185,  10  Sup. 
Ct.  Rep.  862;  Brimmer  v.  Rebman,  138  U. 
S.  78,  34  L.  ed.  862,  3  Inters.  Com.  Rep. 
486,  11  Sup.  Ct.  Rep.  213;  Moore  v.  Bahr, 
82  Fed.  19;  People  v.  Hawkins,  157  N.  Y. 
1,  42  L.  R.  A.  490,  68  Am.  St.  Rep.  736, 
51  N.  E.  257;  People  v.  Buffalo  Fish  Co, 
30  Misc.  130,  62  N.  Y.  Supp.  643;  People 
ex  rel.  Treat  v.  Coler,  166  N.  Y.  144,  59  N. 

E.  776;  People  v.  Biesecker,  58  App.  Div. 
391,  68  N.  Y.  Supp.  1067;  Schollenberger  v. 
Pennsylvania,  171  U.  S.  1,  43  L.  ed.  49,  18 
Sup.  Ct.  Rep.  757. 

The  particular  glazing  here  in  question  is 
the  characteristic  demanded  by  the  pur- 
chaser when  he  asks  for  Ariosa  instead  of 
some  other  brand.  He  has  a  right  to  have 
it ;  the  vendor  has  a  right  to  sell  it  to  him ; 
the  state  has  no  business  to  interfere  with 
either  in  this  regard. 

Dorsey  v.  State,  38  Tex.  Crim.  Rep.  527, 
40  L.  R.  A.  201,  70  Am.  St.  Rep.  762,  44  S. 
W.  514. 

A  bill  in  equity  is  a  most  appropriate 
method  of  raising  questions  such  as  those 
presented  in  this  case. 

Smyth  V.  Ames,  169  U.  S.  466,  42  L.  ed. 
819,  18  Sup.  Ct.  Rep.  418;  St,  Louis  d  8. 

F,  R,  Co.  V.  Gill,  156  U.  S.  649,  39  L. 
ed.  567,  15  Sup.  Ct.  Rep.  484;  HaverhAll 
Gaslight  Co,  v.  Barker,  109  Fed.  694;  West- 
ern U,  Teleg,  Co.  v.  Poe,  61  Fed.  449. 

The  existence  of  a  special  statutory  mode 
of  redress  under  the  law  of  the  state  is  no 
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bar  to  the  equity  jurisdiction  of  the  circuit 
court  of  the  United  States. 

Third  Nat,  Bank  v.  Mylin,  76  Fed.  385; 
Noble  V.  Union  River  Logging  R,  Co.  147 
U.  S.  165,  37  L.  ed.  123,  13  Sup.  Ct.  Rep. 
271;  Casey  v.  Cincinnati  Typographical 
Union  No.  3,  12  L.  R.  A.  193,  45  Fed.  135; 
Coeur  d*  Alene  ConaoL  Min.  Co.  v.  Miners* 
Union,  19  L.  R.  A.  382,  51  Fed.  260;  Con- 
tinental Ins.  Co.  V.  Board  of  Fire  Under- 
vyriters,  67  Fed.  310. 

Messrs.  Walter  F.  Brown  and  E.  B. 
Dillon  for  defendant  in  error. 

Day,  Circuit  Judge,  delivered  the  opinion 
of  the  court: 

As  the  circuit  court  dismissed  the  bill,  it 
is  unnecessary  to  consider  the  testimony  of- 
fered in  support  of  the  application  for  a 
temporary  injunction.  The  matter  to  be  re- 
viewed is  the  sufficiency  of  the  bill  and 
amendment  to  warrant  the  intervention  of  a 
court  of  equity  to  restrain  the  defendant  as 
prayed.  An  analysis  of  the  bill  shows  the 
claim  to  be  that  respondent,  the  dairy  and 
food  commissioner  of  the  state  of  Ohio,  is 
proceeding,  upon  an  alleged  false  and  er- 
roneous construction  of  the  statutes  of  Ohio, 
to  prosecute  persons  in  Ohio  dealing  in  the 
complainants*  product  known  as  "Ariosa," 
and  is  giving  out  the  statement  that  this 
product  is  sold  in  violation  of  the  laws  of 
the  state.  The  act  passed  March  20,  1884 
(2  Bates's  Anno.  Stat.  [Ohio]  §§  4200-4  to 
4200-8),  provides  against  the  adulteration 
of  foods  and  drugs,  makes  it  an  offense  with- 
in said  state  to  manufacture  for  sale,  offer 
for  sale,  or  sell  any  article  of  food  which  is 
adulterated,  within  the  meaning  of  the  act; 
and  the  term  "food,"  used  therein,  includes 
all  articles  used  as  food  or  drink  by  man, 
whether  simple,  mixed,  or  compound.  It  is 
further  provided  in  the  act  that  food  shall 
be  deemed  to  be  adulterated,  among  other 
things,  "if  it  is  colored,  coated,  polished,  or 
powdered,  whereby  damage  or  inferiority  is 
concealed,  or  if,  by  any  means,  it  is  made 
to  appear  better  or  of  greater  value  than  it 
really  is."  It  appears  that  the  coffee  of  the 
complainants  is  coated,  after  roasting,  with 
a  compound  of  sugar  and  eggs,  for  the  pur- 
pose, as  alleged  in  the  bill,  of  retaining  the 
full  strength  of  the  coffee,  "preventing  the 
absorption  of  any  injurious  or  noxious  gases 
or  flavors,  and  settling  the  same  when  pre- 
pared for  consumption;"  thus  bringing  Ari- 
osa within  the  terms  of  the  Ohio  law,  which 
provides  that  the  act  shall  not  apply  to  mix- 
tures or  compounds  recognized  as  ordinary 
articles  or  ingredients  of  articles  of  food  "if 
each  and  every  article  sold  or  offered  for 
sale  shall  be  distinctly  labeled  as  a  mixture 
or  compound  with  the  name  and  per  cent  of 
each  ingredient  therein,  and  are  not  in- 
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jurious  to  health."  It  is  claimed  that  not- 
withstanding Ariosa  is  thus  labeled  with  a 
statement  of  the  elements  of  the  compound, 
and  is  not  injurious  to  health,  the  food  com- 
missioner is  threatening  proceedings,  and  is 
claiming  that  the  same  is  within  the  pro- 
hibition of  the  6th  clause  of  the  statute 
above  quoted,  making  it  an  offense  to  coat 
an  article  of  food,  whereby  damage  or  in- 
feriority is  concealed,  and  the  same  made  to 
appear  better  or  of  greater  value  that  it 
really  is.  It  is  urged  that  this  statute,  "con- 
strued as  respondent  claims  it  should  be,"  is 
in  conflict  with  the  14th  Amendment  of  the 
Constitution,  as  it  deprives  the  complainants 
of  their  property,  by  prohibiting  them  from 
selling  it  in  Ohio,  and  dealers  from  selling 
the  same  in  that  state,  notwithstanding  the 
same  are  ordinary  articles  of  food  and  not 
injurious  to  health,  and  will  destroy  the 
market  value  of  the  product,  and  deny  to 
the  complainants  within  the  jurisdiction  of 
Ohio  the  equal  protection  of  the  laws.  The 
argument  is  that,  conceding,  for  this  pur- 
pose, that  the  statute  is  constitutional  when 
properly  construed  and  enforced,  the  re- 
spondent's wrongful  construction  thereof  re- 
sults in  an  infraction  of  the  constitutional 
rights  of  the  complainants.  This  alleged 
wrong  construction,  when  analyzed,  amounts 
to  this:  The  complainants  claim  that  their 
compound  is  not  within  the  terms  of  the 
statute.  The  food  commissioner  wrongfully 
claims  that  it  is.  Upon  this  branch  of  the 
case  the  question  is.  May  a  court  of  equity 
entertain  a  bill  to  inquire  into  this  matter, 
and,  if  it  finds  that  the  complainant  is  right 
in  its  contention,  enjoin  the  food  commis- 
sioner from  instituting  proceedings  under 
the  laws  of  Ohio?  The  jurisdiction  of  courts 
of  equity  has  never  been  carried  to  this  ex- 
tent in  authoritative  decisions.  On  the  con- 
trary, the  ^Supreme  Court,  in  more  than  one 
instance,  has  denied  such  jurisdiction  to  a 
court  of  equity.  The  rule  is  thus  stated  by 
Mr.  Justice  Gray  in  Re  8a%cyer,  124  U.  S. 
200-211,  31  L.  ed.  402,  406,  8  Sup.  Ct.  Rep. 
482-488 :  "The  modem  decisions  in  England, 
by  eminent  equity  judges,  concur  in  holding 
that  a  court  of  chancery  has  no  power  to  re- 
strain criminal  proceedings  unless  they  are 
instituted  by  a  party  to  a  suit  already  pend- 
ing before  it,  and  to  try  the  same  right  that 
is  in  issue  there.  ±tty,  Oen.  v.  Cleaver,  18 
Ves.  Jr.  211,  220;  Turner  v.  Turner,  15  Jur. 
218 ;  Saull  v.  Browne,  L.  R.  10  Ch.  64,  44  L. 
J.  Ch.  N.  S.  1,  31  L.  T.  N.  S.  493,  23  Week. 
Rep.  50,  13  Cox,  C.  C.  30 ;  Kerr  v.  Preston, 
L.  R.  6  Ch.  Div.  463,  46  L.  J.  Ch.  N.  S.  409, 
25  Week.  Rep.  264.  Mr.  Justice  Stoiy,  in 
his  Commentaries  on  Equity  Jurisprudeooe, 
affirms  the  same  doctrine.  Story,  Eq.  Jur.  9 
893.  And  in  the  American  courts,  so  far  as 
we  are  informed,  it  has  been  strictly  and 


1903. 


Arbuckle  v.  Blackburn. 


871 


uniformly  upheld,  and  has  been  applied  alike 
whether  the  prosecutions  or  arrests  sought 
to  be  restrained  arose  under  statutes  of  the 
state  or  under  municipal  ordinances.  West 
V.  New  Torkf  10  Paige,  630 ;  DavU  v.  Amer- 
ican 8oo,  for  Prevention  of  Cruelty  to  Ani- 
mals, 75  N.  Y.  362 ;  Tyler  v.  Hameraley,  44 
Conn.  419,  422,  26  Am.  Rep.  479 ;  Stuart  v. 
La  Salle  County,  83  111.  341,  25  Am.  Rep. 
397;  Devron  v.  First  Municipality^  4  La. 
Ann.  11;  Levy  v.  Shreveport,  27  La.  Ann. 
620 ;  Moses  v.  Mobile,  52  Ala.  108 ;  Oault  v. 
Wallis,  63  Ga.  075 ;  Phillips  v.  Stone  Moun- 
tain, 61  Ga.  386;  Cohen  v.  Ooldshoro,  77  N. 
C.  2;  Waters  Peiroe  Oil  Co.  v.  Little  Rock, 
39  Ark.  412;  Spink  v.  Francis,  19  Fed.  670, 
and  20  Fed.  667;  Suess  v.  Nohle,  31  Fed. 
865." 

In  the  later  case  of  Harkrader  v.  Wadley, 
172  U.  S.  148,  43  L.  ed.  399,  19  Sup.  Ct.  Rep. 
119,  the  same  rule  is  recognized  and  en- 
forced. Mr.  Justice  Shiras,  at  page  169,  172 
U.  S.,  page  406,  43  L.  ed.,  and  page  127,  19 
Sup.  Ct.  Rep.,  speaking  for  the  court,  says : 
"Ko  case  can  be  found  where  an  injunction 
against  a  state  officer  has  been  upheld  where 
it  was  conceded  that  such  officer  was  pro- 
ceeding under  a  valid  state  statute.  In  the 
present  case  the  commonwealth's  attorney  in 
the  prosecution  of  an  indictment  found  un- 
der a  law  admittedly  valid,  represented  the 
state  of  Virginia;  and  the  injunctions  were 
therefore,  in  substance,  injunctions  against 
the  state.  In  proceeding  by  indictment  to 
enforce  a  criminal  statute,  the  state  can 
only  act  by  officers  or  attorneys,  and  to  en- 
join the  latter  is  to  enjoin  the  state.  As 
was  said  in  Re  Ayers,  123  U.  S.  443,  497,  31 
L.  ed.  210,  226,  8  Sup.  Ct.  Rep.  179:  'How 
else  can  tlie  state  be  forbidden  by  judicial 
process  to  bring  actions  in  its  name,  except 
by  constraining  the  conduct  of  its  officers, 
its  attorneys,  and  its  agents?  ^And  if  all 
such  officers,  attorneys,  and  agents  are  per- 
sonally subjected  to  the  process  of  the  court, 
so  as  to  forbid  their  acting  in  its  behalf, 
how  can  it  be  said  that  the  state  itself  is  not 
subjected  to  the  jurisdiction  of  the  court,  as 
an  actual  and  real  defendant  V  " 

Upon  the  authority  of  this  case  and  others 
decided  in  the  Supreme  Court,  it  seems  clear 
that  this  action  cannot  be  maintained  con- 
sistently with  the  11th  Amendment  to  the 
Constitution,  withholding  the  judicial  power 
of  the  United  States  from  suits  in  law  or 
equity  commenced  or  prosecuted  against  one 
of  the  United  States  by  citizens  of  another 
state,  or  citizens  or  subjects  of  any  foreign 
state.  In  Poindexter  v.  Oreenhow,  114  U. 
S.  270-287,  29  L.  ed.  185-191,  5  Sup.  Ct. 
Rep.  903,  962,  quoted  with  approval  in  Re 
Ayers,  123  U.  3.  443,  497,  31  L.  ed.  216,  226, 
8  Sup.  Ct.  Rep.  179,  it  was  said,  ''that  the 
question  whether  a  suit  is  within  the  pro- 
66  L.  R.  A. 


hibition  of  the  11th  Amendment  is  not  al- 
ways determined  by  reference  to  the  nominal 
parties  to  the  record."  In  the  Ayers  Case 
the  suit  for  injunction,  which  the  court  held 
could  not  be  entertained,  was  brought 
against  the  attorney  general  and  treasurers 
of  counties,  cities,  and  towns  in  Virginia, 
just  as  the  present  case  is  brought  against 
Joseph  £.  Blackburn,  dairy  and  food  com- 
missioner  of  Ohio.  The  injunction  sought 
is  against  the  prosecution  of  suits  in  the 
Ohio  courts  which  are  about  to  be  instituted 
by  Blackburn,  not  in  his  individual  capacity, 
but  as  an  officer  of  the  state.  By  the  terms 
of  the  statute  the  dairy  and  food  commis- 
sioner is  an  officer  of  the  state  expressly 
charged  with  the  enforcement  of  all  laws 
against  frauds  and  adulterations  or  impuri- 
ties in  foods,  drink,  or  drugs,  and  unlawful 
labeling  in  the  state  of  Ohio.  It  is  made 
his  duty  by  statute  to  prosecute,  or  cause  to 
be  prosecuted,  any  person  or  persons,  firm  or 
firms,  corporation  or  corporations,  engaged 
in  the  manufacture  or  sale  of  any  adulter- 
ated article  or  articles  of  food  or  drink,  or 
adulterated  in  violation  of  or  contrary  to 
any  laws  of  the  state  of  Ohio.  1  Bates's 
Anno.  Stat.  (Ohio)  §§  409-7,  409-8.  It  is 
also  provided  that  food  so  coated  as  to  con- 
ceal damage  or  inferiority  shall  be  deemed 
to  be  adulterated.  Paragraph  6  of  §  4200-6, 
2  Bates's  Anno.  Stat.  (Ohio).  What,  then, 
is  the  object  of  the  injunction  sought  in  this 
case?  It  is  no  more  nor  less  than  to  re- 
strain the  officer  of  the  state  from  bringing 
prosecutions  for  violations  of  an  act  which 
such  officer  is  expressly  charged  to  enforce 
in  the  only  way  he  is  authorized  to  proceed, 
— by  bringing  criminal  prosecutions  in  the 
name  of  the  state.  This  is  virtually  to  en- 
join the  state  from  proceeding  through  its 
duly  qualified  and  acting  officers.  If  the 
food  commissioner  may  be  enjoined  from  in- 
stituting such  prosecutions,  why  may  not 
the  prosecuting  attorney,  or  any  officer  of 
the  state  charged  with  the  execution  of  the 
criminal  laws  of  the  state?  While  the  state 
may  not  be  sued,  if  the  bill  can  be  sustained 
against  its  officers  it  is  as  effectually  pre- 
vented from  proceeding  to  enforce  its  laws 
as  it  would  be  by  an  action  directly  against 
the  state.  This  view  of  the  case,  in  our 
judgment,  is  amply  sustained  by  the  cases 
above  cited,  and  by  the  later  case  of  Fitts  v. 
McOhee,  172  U.  S.  516,  43  L.  ed.  535,  19 
Sup.  Ct.  Rep.  269,  in  which  the  subject  is 
fully  discussed  by  Mr.  Justice  Harlan.  In 
so  far  as  this  action  seeks  an  injunction 
against  the  respondent  from  proceeding  to 
enforce  by  prosecution  the  provisions  of  the 
statutes  of  Ohio  above  cited,  the  courts  of 
the  United  States  are  deprived  of  jurisdic- 
tion by  the  11th  Amendment  to  the  insti- 
tution. 


872 


United  States  Circuit  CJoubt  of  Appeals. 


Jan  , 


We  are  now  dealing  with  an  officer  of  a 
state  proceeding  under  a  valid  law  of  the 
state,  and  whose  error  lies  in  wrongfully 
construing  the  statute  so  as  to  include  the 
complainant's  product.  To  entertain  the 
bill  in  this  aspect  would  be  to  subvert  the 
administration  of  the  criminal  law,  and  deny 
the  right  of  trial  by  jury,  by  substituting  a 
court  of  equity  to  inquire  into  the  commis- 
sion of  offenses  where  it  would  have  no  juris- 
diction to  punish  the  parties  if  found  guilty. 
It  would  be  the  extension  of  equity  jurisdic- 
tion to  cases  where  prosecutions  in  state 
courts  by  the  state  officers  are  sought  to  be 
enjoined,  with  a  view  to  determining 
whether  they  shall  be  allowed  to  proceed  un- 
der valid  statutes  in  the  courts  of  law.  We 
think  this  an  enlargement  of  the  jurisdiction 
opposed  to  reason  and  authority.  It  is 
claimed,  however,  that  conceding  that  a 
court  of  equity  cannot  enjoin  the  prosecu- 
tion of  criminal  offenses,  as  a  general  thing, 
the  rule  is  different  when  property  rights 
are  involved;  and  we  are  cited  to  cases  hold- 
ing that  equity  has  jurisdiction  to  enjoin 
acts  likely  to  be  destructive  of  property 
rights,  although  the  acts  complained  of  con- 
stitute infractions  of  the  criminal  law.  This 
is  quite  a  different  proposition  from  enjoin- 
ing criminal  proceedings  alleged  to  be  indi- 
rectly destructive  of  property  rights.  Many 
criminal  prosecutions  may  affect  the  prop- 
erty of  the  person  accused.  A  property 
may  be  greatly  injured  by  the  wrongful  and 
unfounded  charge  that  it  is  used  for  immoral 
purposes.  Such  prosecution  may  destroy  its 
rental  value  and  prevent  its  sale,  yet  a  court 
of  equity  could  not  usurp  the  right  of  trial 
which  both  the  state  and  the  accused  have 
in  a  common-law  court  before  a  jury.  Every 
citizen  must  submit  to  such  accusations,  if 
lawfully  made,  looking  to  the  vindication  of 
an  acquittal  and  such  remedies  as  the  law 
affords  for  the  recovery  of  damages.  It  is 
often  a  great  hardship  to  be  wrongfully  ac- 
cused of  crime,  but  it  is  one  of  the  hard- 
ships which  may  result  in  the  execution  of 
the  law,  against  which  courts  of  equity  are 
powerless  to  relieve.  Suess  v.  Noble,  31 
Fed.  856;  Hemaley  v.  Myers,  46  Fed.  283; 
Kramer  v.  Police  Department,  21  Jones  A  S. 
492 ;  Predigeated  Food  Co,  v.  McNeal,  1  Ohio 
N.  P.  266. 

It  is  further  claimed  that  the  act  is  uncon- 
stitutional as  an  interference  with  the  right 
of  Congress  to  regulate  interstate  commerce ; 
and  we  are  cited  to  Sohollenherger  v.  Penn- 
aylvania,  171  U.  S.  1,  43  L.  ed.  49,  IS  Sup. 
Ct.  Rep.  767,  in  which  a  law  of  that  state 
was  held  invalid  to  the  extent  that  it  pro- 
hibited the  introduction  of  oleomargarine  in- 
to the  state  from  another  state  in  original 
packages.  The  case  was  distinguished  from 
the  prior  case  of  Plumley  ▼.  MaasaohusettB, 
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165  U.  S.  461,  39  L.  ed.  223,  6  Inters.  Com. 
Rep.  690,  16  Sup.  Ct.  Rep.  164,  in  which  the 
Supreme  Court  upheld  a  statute  punishing 
the  sale  of  oleomargarine  when  colored  in 
imitation  of  butter.  In  other  words,  the  Su- 
preme Court  held  it  to  be  within  the  power 
of  the  state  to  require  an  article  of  food  to 
be  sold  for  what  it  really  is,  and  to  protect 
the  public  from  imposition  in  bujring  one  ar- 
ticle of  food  in  the  belief  that  it  is  another, 
but  beyond  the  power  of  the  state  to  pro- 
hibit the  introduction  and  sale  in  original 
packages  of  a  pure  article  sold  upon  its  mer- 
its. As  we  read  the  Ohio  statute,  it  does 
not  undertake  to  prohibit  the  introduction 
and  sale  of  a  pure  article  of  food,  sold  for 
what  it  really  is,  but  the  coloring,  coating, 
or  polishing  of  an  article,  whereby  damage 
or  inferiority  is  concealed ;  the  act  providing 
in  this  connection  that  it  shall  not  apply  to 
mixtures  or  compounds  recognized  as  or- 
dinary articles  of  food,  if  every  package  sold 
or  offered  for  sale  be  distinctly  labeled  as  a 
mixture  or  compound,  with  the  name  and 
per  cent  of  each  ingredient  therein,  and  is 
not  injurious  to  health.  The  enactment  of 
such  a  law  is  clearly  within  the  police  pow- 
ers of  the  state,  upon  the  principles  enunci- 
ated in  the  case  of  Plumley  v.  Massachu- 
setts, 155  U.  S.  461,  39  L.  ed.  223,  5  Inters. 
Com.  Rep.  590,  16  Sup.  Ct.  Rep.  164,  for  the 
protection  of  purchasers  of  food  from  impo- 
sition by  the  concealment  of  damage  or  in- 
feriority In  food.  As  in  the  Oleojnargarine 
Case,  the  article  is  thus  required  to  be  sold 
for  what  it  really  is,  without  misleading  the 
purchaser  to  buy  it  for  what  it  is  not.  In 
the  Plumley  Case,  Mr.  Justice  Harlan, 
speaking  for  the  court  said:  "If  there  be 
any  subject  over  which  it  would  seem  the 
states  ought  to  have  plenary  control,  and  the 
power  to  legislate,  in  respect  to  which  it 
ought  not  to  be  supposed  was  intended  to  be 
surrendered  to  the  general  government,  it  is 
the  protection  of  the  people  against  fraud 
and  deception  in  the  sale  of  food  products. 
Such  legislation  may,  indeed,  indirectly  or 
incidentally  affect  trade  in  such  products 
transported  from  one  state  to  another  state. 
But  that  circumstance  does  not  show  that 
laws  of  the  character  alluded  to  axe  incon- 
sistent with  the  power  of  Congress  to  regu- 
late commerce  among  the  states." 

But  it  is  argued  that  coffee  treated  so  as 
to  make  Arioea  is  a  pure  article  of  food,  and 
a  compound  labeled  as  required  by  the  stat- 
ute. Again,  the  act  is  argued  to  be  uncon- 
stitutional because  of  the  construction  put 
upon  it  by  the  food  commissioner,  and  this 
"construction"  is  Lis  contention  that  Ariosa 
is  coffee  so  coated  as  to  conceal  damage  or 
inferiority,  and  that  it  is  not  a  compound  or 
mixture  within  the  meaning  of  the  statute. 
These  are  the  very  questions  the  decision  of 
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which  the  statute  vests  in  the  discretion  of 
the  commissioner,  as  a  preliminary  matter, 
in  determining  to  institute  prosecutions  in 
the  enforcement  of  the  law  which  he  is 
charged  to  execute,  leaving  the  guilt  or  inno- 
cence of  the  party  charged  to  be  decided  by 
the  proper  tribunals  when  prosecutions  are 
instituted  under  the  law.  The  constitution- 
ality of  the  act  is  to  be  determined  by  its 
language  and  purpose,  and  not  by  the  al- 
leged wrongful  institution  of  prosecutions 
thereunder  against  those  guiltless  of  a  viola- 
tion of  its  provisions.  There  are  cases,  as 
insisted  by  the  learned  counsel  for  the  com- 
plainant, where  the  operation  of  a  statute 
constitutional  in  itself,  as  administered  by 
the  state  authorities,  may  deprive  the  citi- 
zens of  rights  secured  by  the  Constitution  of 
the  United  States,  where  a  Federal  court 
will  interfere  by  injunction  to  secure  to  per- 
sons aggrieved  the  benefits  of  the  Federal 
Constitution;  but  they  are  not  cases  where 
a  court  of  equity  must  draw  to  itself  the 
administration  of  the  criminal  law  of  the 
state,  sought  to  be  enforced  by  the  officers 
of  the  state,  and  thus  determine  whether 
crimes  may  be  prosecuted  under  valid  en- 
actments, because  a  party  may  be  able  to 
satisfy  the  court  that  he  is  in  fact  innocent 
of  the  charge.  Such  a  construction  of  the 
powers  of  a  court  of  equity  would  result  in 
a  confusion  of  jurisdiction,  and  an  embar- 
rassment of  the  ordinary  processes  of  the 
law  without  precedent.  If  this  bill  can  be 
entertained,  it  remits  to  the  Federal  courts 
the  supervision  of  the  pure-food  laws  of  the 
states,  and  their  dockets  will  be  crowded 
with  cases  of  those  claiming  that  their  par- 
ticular articles  of  food  and  drink  are  not 
within  the  terms  of  the  law. 

Nor  do  we  think  that  there  is  ground  for 


injunction  in  the  allegations  of  the  bill  that 
the  food  commissioner  is  publishing  the  fact 
that  the  product  of  the  complainant  is  with- 
in the  prohibition  of  the  law.  If  this  publi- 
cation is  made  to  those  dealing  in  the  article,, 
it  would  be  within  the  duty  of  the  commis- 
sioner, in  advising  of  contemplated  prosecu- 
tions. If  such  publications  are  libelous,  the 
law  affords  other  means  of  redress.  Fran- 
da  V.  Flvnn,  118  U.  S.  386,  30  L.  ed.  165,  ft 
Sup.  Ct.  Rep.  1148. 

The  fact  that  complainants  produced  Ari- 
osa  under  a  process  protected  by  letters  pat- 
ent of  the  United  States  does  not  prevent  it 
from  coming  within  the  operation  of  laws 
passed  in  the  exercise  of  the  police  power  of 
the  state.  The  enactment  of  laws  for  the 
protection  of  health  and  to  prevent  imposi- 
tion in  the  sale  of  food  products  is  within 
this  power,  and  the  fact  that  the  process  by 
which  it  is  made  is  protected  by  a  patent,, 
while  it  may  prevent  others  from  using  it 
during  the  life  of  the  patent,  does  not  de- 
prive the  state  of  this  power  of  regulation 
for  the  general  good.  Patterson  v.  Ken- 
tuoky,  97  U.  S.  601,  24  L.  ed.  1116;  Palmer 
V.  State,  39  Ohio  St.  236,  48  Am.  Kep.  429. 

The  fact  that  complainants'  product  i» 
widely  sold  in  Ohio,  and  many  persons  may 
be  subject  to  prosecution,  does  not  enlarge 
the  jurisdiction  of  a  court  of  equity  to  in- 
terfere by  injunction  to  contr^  prosecutions- 
for  alleged  violation  of  the  laws  of  the  state. 

We  think  this  case  comes  within  the  prin- 
ciples settled  by  the  Supreme  Court  in  the 
cases  above  cited,  and  the  Circuit  Court  did 
not  err  in  dismiseing  the  hill. 

Appeal  dismissed  by  Supreme  Court  of 
United  States  December  7,  1903. 
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G.  P.  PUTNAM'S  SONS  et  al 
(57   C.   C.   A.   295,   120   Fed.   631.) 

1.  That  tlie  publlslier  of  an  avtlior's 
copyrivlktecl  work  is  not  antltorlaed 
to  ••!!  unbound  copies  will  give  the  author 
no  right  of  action  against  another  publisher 
who  purchases  unbound  sheets,  which  he  binds 
and  sells. 


2.  Tbe    eopyrivlit    of    a    new    edition 

of  an  author's  works  covers  only  new  matter 
contained  In  them. 

3.  One  lias  a  rlvht  to  make  and  pnbllsit 
an.  index  of  copyrighted  works,  although  It 
contains  words  and  phrases  found  In  the 
text. 

4.  Merely  placing  a  design  on  tbe 
oovers  of  an  edition  of  an  author's  works 
without  registering  It  as  a  trademark,  or  giv- 
ing notice  that  it  Is  claimed  as  such,  does 
not  protect  It  from  use  by  others. 

5.  Tbe  nse  vpon  tbe  cover  of  an  edition 


NOTK. — As  to  common-law  rights  of  authors 
and  others  In  Intellectual  productions,  see  Press 
Pub.  Co.  V.  Monroe,  61  L.  R.  A.  353,  and  note. 

As  to  protection  of  trade  name  of  article, 
even  when  there  Is  no  valid  trademark,  see.  In 
this  series,  Weener  v.  Bray  ton,  8  L.  R.  A.  641 ; 
Prince  Mfg.  Co.  v.  Prince's  Metallic  Paint  Co. 
17  L.  R.  A.  120 ;  Scott  v.  Standard  OH  Co.  81 
65  L.  R.  A. 


L.  R.  A.  374 ;  American  Waltham  Watch  Co. 
V.  United  States  Watch  Co.  43  L.  R,  A.  826; 
Plllsbury-Washbum  Flour  Mills  Co.  v.  Bagle,. 
41  L.  R.  A.  162;  Fuller  v.  Huff,  51  L.  R.  A. 
332;  Francalse  v.  Saratoga  Vichy  Springs  Co. 
ante,  880.  and  Shaver  v.  Heller  ft  Men  Oow 
post,  878. 
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of  an  antbor's  yvorlLU  of  a  destvn  ap- 
pearing upon  an  edition  published  under  tbe 
author's  supervision  does  not  Indicate  un- 
fair competition  In  trade,  where  the  two 
editions  differ  In  almost  all  essential  features, 
so  that  one  will  not  be  taken  for  the  other. 
6.  Upon  tlie  is«ne  of  unfair  competi- 
tion 'vritli  an  anthorlsecl  edition  of 
tbe  Tirorks  of  an  author,  evidence  Is  ad- 
missible of  his  acts  In  authorizing  other  edi- 
tions, which,  lu  regard  to  the  edition  sought 
to  be  protected,  were  In  many  respects  iden- 
tical with  the  conduct  complained  of. 

(January  8,  1903.) 

ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New 
York  to  review  a  judgment  in  favor  of  de- 
fendants in  an  action  brought  to  recover 
damages  for  infringement  of  copyright  and 
unfair  competition  in  trade.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Argued  before  Wallace,  Townsend,  and 
€oxe.  Circuit  Judges. 

Messrs,  John  L.  Hill  and  A.  T.  Gnrliti 
for  plaintiff  in  error. 

Mr,  Stephen  H.  Olin,  for  defendants  in 
error : 

No  violation  of  copyright  was  shown. 

When  the  defendants  bought  copyrighted 
books,  they  became  absolute  owners  of  the 
volumes  so  purchased,  which  then  passed  out 
of  the  protection  of  the  copyright  act.  The 
purchasers  had,  so  far  as  the  statute  is  con- 
cerned, all  the  incidents  of  ownership,  the 
right  to  bind  the  books  as  they  pleased,  and 
to  dispose  of  them  in  any  way. 

Doan  V.  American  Book  Co.  45  C.  C  A. 
42,  105  Fed.  772;  Harrison  v.  Maynard,  M. 
d  Co.  10  C.  C.  A.  17,  26  U.  S.  App.  99,  61 
Fed.  689;  Henry  Bill  Pub.  Co.  v.  Smythe,  27 
Fed.  914;  Robinson,  Patents,  §  824;  Cutter 
V.  Gudehrod  Bros.  Co.  36  App.  Div.  373,  55 
N.  Y.  Supp.  298. 

An  author  cannot  sell  copyrighted  books 
without  restriction,  or  publish  his  books 
without  protection  of  copyright,  and  then 
prohibit  the  collection  of  the  volumes  over 
which  he  has  voluntarily  given  up  control. 

Oorham  Mfg.  Co.  v.  Emery-Bird-Thayer 
Dry  Goods  Co.  92  Fed.  774;  Holmes  v. 
Hurst,  174  U.  S.  82,  43  L.  ed.  904,  19  Sup. 
€t.  Rep.  606,  76  Fed.  767,  26  C.  C.  A.  610,  51 
U.  S.  App.  271,  80  Fed.  614. 

The  defendants  could  make  any  use  they 
pleased  of  the  book  purchased  from  Coates 
&  Company,  and  of  the  Critic  Leaflets,  since 
these -had  been  published  without  the  pro- 
tection of  copyright. 

Clemens  v.  Belford,  11  Biss.  469,  14  Fed. 
728;  Merriam  v.  Famous  Shoe  d  Clothing 
Co.  47  Fed.  411;  Singer  Mfg.  Co.  v.  June 
Mfg.  Co.  163  U.  S.  169,  41  L.  ed.  118,  16 
Sup.  Ct.  Rep.  1002;  Black  v.  Ehrich,  44  Fed. 
793. 
65  L.  R.  A. 


The  defendants  had  a  right  to  sell  the  Ken 
of  Kipling  or  any  other  biography  of  the 
plaintiff,  which  was  not  libelous,  scandalous, 
or  blasphemous,  and  might  adorn  the  volume 
with  the  plaintiff's  portrait. 

Corliss  V.  E.  W.  Walker  Co.  31  L.  R.  A- 
283,  57  Fed.  434,  64  Fed.  282. 

The  defendants  had  a  right  to  publish  an 
index  of  Mr.  Kipling's  books  as  sold  by 
them. 

Lawrence  v.  Da}ia,  4  Cliff.  1;  West  Pub. 
Co.  V.  Lawyers  Co-op.  Pub.  Co.  25  L.  R.  A. 
441,  64  Fed.  300,  Reversed  in  35  L.  R.  A. 
400,  25  C.  C.  A.  648,  61  U.  S.  App.  216,  79 
Fed.  756;  Folsom  v.  Marsh,  2  Story,  100. 

If,  in  a  revision,  tbe  alterations  are  "so 
few  and  slight  that  it  would  require  an  ex- 
pert to  detect  them,"  no  valid  copyright  can 
be  granted. 

Snow  v.  Laird,  39  C.  C.  A.  311,  98  Fed. 
816;  Miffiin  v.  Button,  50  C.  C.  A.  661,  107 
Fed.  708,  61  L.  R.  A.  134,  50  C.  C.  A,  661, 
112  Fed.  1004. 

,  In  a  suit  at  law  for  infringement  of  the 
copyrights  of  the  Century  Company  and  D. 
Appletou  &  Company,  they  were  necessary 
parties  plaintiff. 

Hanson  v.  Jaccard  Jewelry  Co.  32  Fed. 
202;  Pulie  v.  Derby,  5  McLean,  328;  Bird- 
sell  V.  Shaliol,  112  U.  S.  486,  28  L.  ed.  768,  5 
Sup.  Ct.  Rep.  244;  Waterman  v.  Mackenzie, 
138  U.  S.  252,  34  L.  ed.  923,  11  Sup.  Ct.  Rep. 
334;  Adams  v.  Howard,  23  Blatchf.  27,  22 
Fed.  656;  Van  Orden  v.  Nashville,  67  Fed. 
331 ;  Robinson,  Patents,  §§  937-940. 

The  plaintiff  has  attempted  to  make  the 
owners  of  the  copyright  parties  defendant 
against  whom  no  personal  claim  is  made. 
Such  an  attempt  in  a  oommon-law  action  is 
a  mere  nullity. 

Porter  v.  Mount,  45  Barb.  422;  C.  C.  P. 
§§  446,  448,  449,  488,  498. 

When  the  publisher,  with  the  knowledge 
of  the  author,  takes  the  copyright  in  his  own 
name,  the  publisher  is  the  lawful  owner. 

Pulte  V.  Derby,  5  McLean,  328. 

Mr.  Kipling  could  not  allege  that  the  real 
authority  of  the  publishers  was  less  than 
their  apparent  authority. 

Mecheni,  Agency,  §  279. 

Trademarks  protect  books  as  mere  mer- 
chandise,  and  not  as  literary  productions. 

Browne,  Trademarks,  S  116;  Maemahan 
Pharmacol  Co.  v.  Denver  Chemical  Mfg.  Co. 
51  C.  C.  A.  302,  113  Fed.  471;  Richter  v. 
Reynolds,  8  C.  C.  A.  220,  17  U.  S.  App.  427, 
59  Fed.  577 ;  Kohler  Mfg.  Co.  v.  Beeshore,  8 
C.  C.  A.  215,  17  U.  S.  App.  362,  59  Fed  572. 

For  an  injury  to,  or  trespass  upon,  the 
Outward  Bound  edition,  Kipling  could  not 
sue,  because  he  is  not  the  manufacturer  or 
the  owner  of  the  edition;  and  it  does  not 
matter  how  great  his  other  interest  may  be 
therein. 
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Edison  v.  Hawthorne,  100  Fed.  172,  48  C. 
C.  A.  67,  108  Fed.  839. 

Every  suit  based  on  unfair  simulation  of 
the  dress  of  merchandise  is  based  on  the 
fact  that  the  defendant  will  thereby  deceive 
the  purchaser  into  buying  his  goods  as  those 
of  the  plaintiff.  The  question  is  whether 
there  is  such  similarity  as  is  likely  to  im- 
pose upon  the  ordinary  purchaser,  having 
regard  to  the  class  of  persons  who  purchase 
the  particular  article  for  consumption. 
Fraud  must  be  proved. 

Centaur  Co,  v.  Marshall,  38  C.  C.  A.  413, 
97  Fed.  788;  Apollinaris  Co,  v.  Scherer,  23 
Blatchf.  459,  27  Fed.  22;  Van  Camp  Packing 
Co.  y,  Cruikshanks  Bros.  Co.  33  C.  C,  A. 
280,  61  U.  S.  App.  454,  90  Fed.  814;  Blakey 
v.  Natiofial  Mfg.  Co.  37  C.  C.  A.  27,  95  Fed. 
130;  Coats  v.  Merrick  Thread  Co.  149  U. 
S.  564,  37  L.  ed.  848,  13  Sup.  Ct.  Rep.  966 ; 
y.  K.  Fairhank  Co.  v.  R.  W.  Bell  Mfg.  Co. 
23  C.  C.  A.  554,  45  U.  S.  App.  190,  77  Fed. 
869 ;  Ka7in  v.  Diamond  Steel  Co.  32  C.  C.  A. 
324,  61  U.  S.  App.  22,  89  Fed.  706;  Ameri- 
can Washboard  Co.  v.  Saginaw  Mfg.  Co.  50 
L.  R.  A.  609,  43  C.  C.  A.  233,  103  Fed.  281; 
Daviess  County  Distilling  Co.  v.  Martinoni, 
117  Fed.  180. 

In  trademark  cases  compensatory  dam- 
ages should  be  given.  A  mere  possible  in- 
jury affords  no  ground  for  damages. 

Browne,  Trademarks,  §§  503,  505;  Taylor 
V.  Carpenter,  2  Woodb.  A  M.  1,  Fed.  Cas.  No. 
13,785 ;  Parker  v.  Bulme,  1  Fisher  Pat.  Cas. 
44,  Fed.  Cas.  No.  10,740;  Carter  v.  Baker, 
1  Sawy.  512,  4  Fisher  Pat.  Cas.  404,  Fed. 
Cas.  No.  2,472 ;  Williams  v.  Mitchell,  45  C. 
C.  A.  205,  106  Fed.  168. 

Coze,  Circuit  Judge,  delivered  the  opin- 
ion of  the  court: 

This  action  was  commenced  April  24,  1899, 
to  recover  $25,000  damages  for  infringe- 
ments of  plaintiff's  copyrights  and  trade- 
mark, and  for  unfair  competition  in  trade. 
In  1898  the  defendants,  who,  for  many  years 
prior  thereto  had  been  engaged  in  publish- 
ing and  selling  books  in  the  city  of  New 
York,  purchased  from  authorized  publishers 
about  30  sets  of  various  copyrighted  vol- 
umes of  the  plaintiff's  writings,  bound  them 
in  uniform  and  attractive  binding,  and  sold 
them  without  protest  or  complaint  from  any 
source.  This  enterprise  being  successful, 
the  defendants,  in  the  following  year,  deter- 
mined to  collect  from  his  authorized  pub- 
lishers a  more  complete  set  of  the  plaintifTs 
works  and  sell  them  under  the  name  of  the 
Brushwood  edition.  About  200  copies  of 
unbound  sheets  were  thus  collected.  One 
hundred  of  these  were  for  the  defendants  and 
100  for  E.  P.  Button  &  Company,  a  publish- 
ing house  having  its  place  of  business  near 
the  defendants  on  Twenty-third  street.  New 
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York.  The  defendants  bound  the  sets  thus 
purchased  in  12  volumes  in  the  exact  form 
in  which  they  were  received  from  the  pub- 
lishers. 

Volume  13  contained  poems  of  the  plain- 
tiff, which  had  been  published  without  copy- 
right protection,  the  sheets  being  purchased 
from  Coates  &  Company,  who  printed  them 
from  stereotype  plates  of  an  edition,  ap- 
parently authorized  by  the  plaintiff,  under 
contracts  by  which  he  was  to  receive  a  roy- 
alty of  10  per  cent.  These  plates  were  pur- 
chased by  Coates  &  Company  of  the  receiver 
of  the  United  States  Book  Company. 

Volume  14  was  made  up  of  unbound  copy- 
righted sheets  of  The  Seven  Seaa,  purchased 
from  D.  Appleton  &  Company,  and  two  un- 
> copyrighted  poems, — ^The  Vampire  and  Re- 
cessional. 

Volume  15  contained  A  Ken  of  Kipling, 
by  Will  M.  Clemens,  and  an  index.  The  only 
portion  of  the  edition  printed  by  the  de- 
fendants was  this  index;  all  else  was  in  the 
precise  form  in  which  it  was  purchased  by 
them.  The  binding  was  uniform  for  each 
set,  but  some  sets  were  more  expensively 
bound  than  others.  Fifteen  sets  were  bound 
in  buckram,  and  on  the  back  of  each  volume 
there  was  stamped  in  gold,  on  dark  green 
leather,  an  elephant's  head  inclosed  in  a  cir 
de.  On  the  front  cover,  near  the  top,  there 
was  stamped  in  gold,  on  a  panel  of  green 
leather,  a  similar  elephant's  head,  and  also 
a  fac  simile  of  the  plaintiff's  signature.  The 
elephant's  head  appeared  only  on  the  books 
composing  these  15  sets. 

The  Brushwood  edition,  thus  made  up, 
was  advertised  and  sold  in  the  usual  way. 

Briefly  stated,  these  are  the  acts  of  the 
defendants  of  which  the  plaintiff  complains. 

In  1896  the  plaintiff  arranged  with 
Messrs.  Charles  Scribner's  Sons  to  publish  a 
new  subscription  edition  of  his  works,  under 
his  supervision,  to  be  known  as  the  Outward 
Bound  edition.  The  first  instalment  of  this 
edition  consisted  of  12  volumes,  the  first  vol- 
ume being  published  in  January,  1897,  the 
last  in  October,  1898,  and  the  others  at  in- 
tervals between  these  dates.  The  Outward 
Bound  volumes  were  larger,  wider,  and 
thicker  than  those  sold  by  the  defendants. 
On  the  center  of  the  front  cover  of  each  vol- 
ume was  a  medallion,  stamped  in  low  relief, 
of  an  elephant's  head  in  white,  surrounded 
by  golden  circles.  The  head  also  appears  on 
the  title  page  of  each  volume,  and  is  called 
a  ''seal"  by  the  author. 

There  was  evidence  that,  some  ten  years 
prior  to  the  Outward  Bound  edition,  an  ele- 
phant's head  had  appeared  on  the  paper 
covers  of  several  small  volumes  of  the  plain- 
tiff's works  printed  in  India,  but  under  cir- 
cumstances which  indicated  to  the  public 
that,  if  it  were  intended  as  a  trademark  at 
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all,  it  was  the  mark  of  the  publishers,  and 
not  of  the  author.  There  is  no  evidence  in 
the  record  which  can  be  regarded  as  consti- 
tuting direct  or  constructive  notice  to  the 
public  that,  at  the  time  in  controversy,  the 
plaintiff  was  attempting  to  protect  by  a 
trademark  his  profession  as  a  novelist  and 
poet.  . 

In  May  or  June,  1899,  the  plaintiff  au- 
thorized a  Big  Syndicated  Set  of  his  works, 
which  was  handled  by  the  publishing  house 
by  Doubleday  &  McClure  Company.  It  was 
revised  and  corrected  by  him,  and  was  called 
the  ''Swastika"  authorized  edition.  It  was 
printed  from  plates  held  by  his  publishers, 
and  consisted  of  300,000  volumes,  or  20,000 
sets.  No  elephant's  head  appears  on  the 
volumes  of  this  edition.  Instead  thereofj 
and  occupying  the  same  position,  there  is 
stamped  on  the  cover  of  each  volume  a  me- 
dallion in  the  center  of  which  appear,  in 
script,  the  letters  "R.  K." 

The  advertisements  of  the  Brushwood  edi- 
tion, first  put  out  by  the  defendants,  caused 
some  inquiries  to  be  made  by  the  Scribners, 
and,  in  order  to  meet  objections  then  sug- 
gested, new  circulars  and  notices  were  im- 
mediately issued  and  published,  making  per- 
fectly clear  the  genesis  of  the  Brushwood 
books,  and  the  defendants'  position  regard- 
ing the  same. 

The  plaintiff  maintains  that  the  selling  of 
the  Brushwood  edition  by  the  defendants 
violated  his  copyrights  and  trademark,  and 
that  the  defendants*  conduct  with  reference 
to  the  Outward  Bound  edition,  published 
by  the  Scribners  and  authorized  by  him, 
amounted  to  unfair  competition  in  trade. 
The  defendants  insist  that  all  the  books  sold 
by  them,  which  were  copyrighted,  were  pur- 
chased of  plaintiff's  authorized  publishers, 
that  the  plaintiff  has  failed  to  establish  a 
trademark,  and  that  in  the  sale  of  the 
Brushwood  edition  their  conduct  was  in 
all  respects  fair  and  honorable. 

The  trial  judge,  being  of  the  opinion  that 
the  plaintiff  had  failed  to  establish  a  cause 
of  action,  either  for  infringement  or  for  un- 
fair competition,  directed  a  verdict  in  fa- 
vor of  the  defendants.  The  plaintiff  insists 
that  this  ruling  was  error,  and  he  also  as- 
signs as  error  various  rulings  upon  the  re- 
jection and  reception  of  testimony. 

First.  It  is  contended  by  the  plaintiff  that 
in  selling  the  Brushwood  edition  of  his 
works  the  defendants  have  infringed  his 
copyrights.  There  is  no  matter  published 
in  the  Brushwood  edition,  secured  to  the 
plaintiff  under  the  copyright  law  of  the 
United  States,  which  was  not  purchased  by 
the  defendants  of  publishers  duly  authorized 
by  the  plaintiff  to  sell.  Hie  edition  was 
made  up,  first,  of  volumes  copyrighted  by 
the  plaintiff  or  his  publishers,  which,  in 
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legal  effect,  the  defendants  purchased  of 
him;  second,  of  certain  poems  written  by 
the  plaintiff,  but  published  without  the  pro- 
tection of  a  copyright,  and,  third,  of  matter 
written  or  compiled  by  others,  and  over 
which  the  plaintiff  exercised  no  ownership 
or  control.  Upon  what  theory,  then,  have 
the  plaintiff's  copyrights  been  infringed? 
Each  one  of  them,  whether  valid  or  invalid, 
was  respected  by  the  defendants.  That  the 
defendants,  having  purchased  unbound  oopy- 
rightod  volumes,  were  at  liberty,  so  far  a» 
the  copyright  statute  is  concerned,  to  bind 
and  resell  them,  is  a  well-recognized  princi- 
ple of  law.  Harrison  v.  Maynard,  M.  d  Co, 
10  C.  C.  A.  17,  26  U.  S.  App.  99,  61  Fed- 
089;  Doan  v.  Amerioan  Book  Co.  45  0.  0. 
A.  42,  106  Fed.  772. 

It  is  of  no  moment  that  each  volume  of 
the  Outward  Bound  edition  authorized  by 
the  plaintiff  and  published  by  Charles  Scrib- 
ner's  Sons,  in  1897-1898,  was  copyrighted. 
Til  is  new  copyright  protected  only  what  was 
original  In  the  Outward  Bound  edition.  It 
did  not  operate  to  extend  or  enlai^  prior 
copyrights,  or  remove  from  the  public  do- 
main the  author's  works  which,  by  his  own 
act,  he  had  dedicated  to  the  public.  If,  for 
instance,  the  Messrs.  Scribner  should  pub- 
lish a  new  edition  of  Fielding's  works,  their 
copyright  would  cover  only  that  part  of  the 
edition  which  is  new.  It  would  not  enable 
them  to  hold  a  monopoly  in  Fielding's  writ- 
ings. Any  other  publisher  could  publish 
Fielding's  works  with  perfect  propriety.  So, 
if  the  defendants  were  legally  authorized  to 
sell  the  works  of  the  plaintiff  found  in  the 
Brushwood  edition,  that  right  was  not  lost 
or  impaired  by  the  copyrighting  of  the  Out- 
ward Bound  volumes.  It  is  contended  that 
the  plaintiff's  copyrights  were  infringed 
by  the  defendants  because  the  books  or 
sheets  which  they  purchased  of  his  licensed 
publishers  were  unbound  at  the  time,  and 
the  publishers  were  unauthorized  to  sell 
them  in  this  condition.  It  is  not  quite  ap> 
parent  how  the  intent  and  purpose  of  the 
copyright  act  can  be  limited  by  a  private 
agreement  between  the  author  and  his  pub- 
lisher. There  is  nothing  in  the  law,  surely,, 
which  prohibits  the  owner  of  a  cop3^ight 
from  selling  unbound  books,  if  he  desires  to 
do  so;  and  what  he  may  do,  his  agent  or 
licensee  may  do  also.  If  Mr.  Kipling  had 
personally  sold  the  unbound  volumes  to  de- 
fendants, it  probably  would  not  be  contend- 
ed that  he  could  recover  damages  under  the 
statute  because  they  were  bound  and  resold. 
He  stands  in  no  more  favorable  condition 
because  the  sale  was  conducted  by  hi* 
agents. 

We  are  unable  to  find  any  provision  in 
the  agreements  with  plaintiff's  publisher* 
which  prohibited  the  sale  of  the  copyrighted 
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sheets  to  the  defendants;  but,  if  such  a  pro- 
vision were  present,  the  plaintiff's  remedy 
would  be  an  action  against  the  publishers 
for  breach  of  contract.  Whether  such  an  ac- 
tion could  be  maintained  by  one  who  had 
participated  in  the  profits  of  the  sale  is  a 
question  which  would  probably  cause  the 
pleader  many  moments  of  anxious  thought. 
Harrison  v.  Maynard,  M.  do  Co.  10  C.  0.  A. 
17,  26  U.  S.  App.  99,  61  Fed.  689. 

The  Ken  of  Kipling,  which  appears  in  the 
Brushwood  edition,  was  not  copyrighted  by 
plaintiff,  and  the  defendants,  so  far  as  the 
copyright  law  is  concerned,  had  an  abso- 
lute right  to  publish  it  in  any  form  they 
saw  fit. 

They  also  were  at  liberty  to  make  and 
publish  an  index  of  the  matter  contained  in 
their  volumes,  even  though  the  index,  as  it 
necessarily  must,  contains  words  and 
phrases  found  in  the  text. 

The  court  is  not  permitted  to  enter  the 
domain  of  ethics,  and  attempt  a  determina- 
tion of  the  controversy  according  to  the 
theoretical  code  of  morals  which,  it  is  con- 
tended, should  govern  the  relations  between 
author  and  publisher.  We  must  adhere 
strictly  to  the  law,  as  we  understand  it, 
and,  with  the  issue  thus  limited,  we  have 
no  difficulty  in  agreeing  with  the  circuit 
court  that  the  plaintiff  has  failed  utterly  in 
establishing  a  cause  of  action  under  the 
copyright  law. 

Second.  The  plaintiff  insists  that  he  has 
a  valid  trademark,  consisting  of  an  ele- 
phant's head,  by  which  his  productions  have 
been  known  and  protected,  and  that  the  de- 
fendants have  infringed  by  placing  an  ele- 
phant's head  upon  thirty  sets  of  the  Brush- 
wood edition.  The  proposition  that  an  au- 
thor can  protect  his  writings  by  a  trademark 
is  unique  and,  at  first  blush,  seems  some- 
what startling.  It  is  certainly  offensive  to 
the  cesthetic  and  poetic  taste  to  place  such 
poems  as  the  Recessional  and  The  Last 
Chantey  in  the  same  category  with  pills 
and  soap,  to  be  dealt  in  as  so  much  mer- 
chandise. We  do  not  intend  to  decide  that 
such  n  trademark  is  sanctioned  by  the  law; 
but,  even  if  it  were,  it  is  manifest  that  the 
mark  does  not  lose  its  characteristics  be- 
cause used  to  designate  an  unusual  variety 
of  "goods."  In  other  words,  the  author, 
assuming  that  he  may  have  such  protection, 
must  comply  with  the  law  if  he  would  have 
a  valid  trademark. 

A  trademark  is  a  word,  symbol,  or  device 
by  which  the  wares  of  the  owner  are  known 
in  trade.  Its  object  is,  first,  to  protect  the 
party  using  it  from  competition  with  infe- 
rior articles,  and,  second,  to  protect  the  pub- 
lic from  imposition.  The  trademark  brands 
the  goods  as  genuine,  just  as  the  signature 
to  a  letter  stamps  it  as  authentic.  The  ele- 
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phant's  head  was  not  registered  as  a  trade- 
mark until  long  after  the  commencement 
of  this  action,  and  there  is  no  evidence  that 
it  was  ever  so  used  by  the  plaintiff  until 
placed  upon  the  Outward  Bound  edition ;  cer- 
tainly there  is  no  evidence  that  it  was  ever 
so  used  in  this  country  or  in  England.  There 
is  proof  that,  in  1888,  an  elephant's  head 
appeared  upon  six  books  written  by  the 
plaintiff  and  published  at  Allahabad,  in 
India,  by  A.  H.  Wheeler  &  Company.  There 
is  nothing  to  show  that  the  plaintiff  ever 
publicly  claimed  the  elephant's  head  as  his 
trademark.  On  the  contrary,  it  appeared 
to  be  the  mark  of  the  publishers,  and  not 
of  the  author.  In  each  instance  the  head 
was  surrounded  by  the  words  "A.  H.  Wheel- 
er &  Co.'s  Indian  Railway  Library."  If  the 
words  "Charles  Scribner's  Sons,  Fifth  Ave- 
nue, New  York,"  had  surroimded  the  medal- 
lion on  the  cover  of  the  volumes  published 
by  that  firm,  it  is  not  probable  that  it  would 
be  seriously  contended  that  this  was  notice 
to  the  world  that  the  medallion  was  the 
trademark  of  Mr.  Kipling.  In  short,  there 
is  nothing  to  show  that  the  plaintiff  ever 
publicly  used  the  elephant's  head  as  his 
trademark  prior  to  its  use  on  the  Outward 
Bound  edition,  and  there  was  nothing  con- 
nected with,  or  incident  to,  that  use  to  in- 
form the  public  that  the  plaintiff  asserted 
any  right  therein  as  a  trademark.  The 
court  will  take  judicial  knowledge  of  the 
fact  that  it  is  customary  to  publish  books 
with  ornamental  designs  stamped  or  print- 
ed on  the  covers;  but  no  one,  we  venture 
to  think,  from  the  discovery  of  the  art  of 
printing  to  the  present  day,  ever  imagined 
that  such  pictures  and  ornaments  were  the 
trademarks  of  the  authors  of  the  books.  In- 
deed, there  is  a  design,  probably  intended  to 
represent  a  lotus  flower,  printed  upon  the 
back  of  each  volume  of  the  Outward  Bound 
edition.  So  far  as  any  knowledge  of  the 
public  is  concerned,  this  lotus  flower,  or  the 
initials  "R.  K."  on  the  Swastika  edition, 
might  be  claimed  as  trademarks  with  as 
much  reason  as  the  elephant's  head.  The 
suit,  in  so  far  as  it  is  based  upon  the  in- 
fringement of  a  trademark,  should  be  con- 
sidered as  if  this  were  the  only  cause  of 
action  stated.  It  is  thought  that  it  must 
fail  because  of  insufficiency  of  proof  to  es- 
tablish a  common-law  trademark,  either  by 
direct  notice  or  prior  public  use,  and  be- 
cause there  is  an  absolute  failure  to  prove 
damages. 

Third.  Has  the  plaintiff  established  a 
cause  of  action  under  the  allegations  of  his 
complaint  alleging  unfair  competition  in 
trade?  Actions  of  this  character  are  based 
essentially  upon  fraud.  Fraud  must  be 
proved;  it  cannot  be  inferred  from  unim- 
portant similarities  not  calculated  to  mis- 
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lead  the  purchaser.  The  action  may  be 
maintained  where  it  appears  that  the  de- 
fendant is  destroying,  or  attempting  to  de- 
stroy, an  honest  business  by  dishonest 
means.  The  gravamen  of  the  action  is  a 
fraudulent  purpose  on  the  part  of  the  de- 
fendant to  represent  to  the  public  that  the 
plaintiff's  business  is  his  business,  and  by 
fraudulent  misstatements  to  deprive  the 
plaintiff  of  profits  which  he  would  otherwise 
receive.  Lawrence  Mfg,  Co.  v.  Tennessee 
Mfg.  Co,  138  U.  S.  637,  649,  34  L.  ed.  997, 
1004,  11  Sup.  Ct.  Rep.  396. 

Has  the  plaintiff  proved  the  defendsuits 
guilty  of  such  fraud?  '  In  answering  this 
question  we  start  with  the  proposition, 
about  which  we  think  there  can  be  no  doubt, 
that  the  defendants  had  an  unquestioned 
legal  right  to  sell  all  of  the  plaintiff's  writ- 
ings contained  in  the  Brushwood  editicm. 
It  is  well-nigh  impossible  to  suppose  that 
anyone  intending  to  purchase  the  Outward 
Bound  edition  could  be  induced  to  purchase 
the  Brushwood  instead.  There  is  no  proof 
that  anyone  was  deceived.  The  two  edi- 
tions differ  in  almost  all  essential  features. 
The  volumes  are  unlike  in  size,  shape,  bind- 
ing, color,  arrangement,  and  typography.  In 
their  advertisements  the  aim  of  the  defend- 
ants was  not  to  make  the  public  believe  that 
their  edition  was  the  same  as  the  Outward 
Bound,  but  that  it  was  more  complete  than 
that  or  any  other  edition. 

What,  then,  is  the  accusation  against  the 
defendants?  When  reduced  to  its  last  analy- 
sis it  will  be  found  to  be  the  use  of  the 
elephant's  head  upon  16  sets  printed  for 
themselves  and  15  printed  for  E.  P.  But- 
ton &  Company.  The  use  of  this  device  was 
an  impropriety,  but,  in  view  of  all  the  sur- 
rounding facts  and  circumstances,  it  was 
wholly  insufficient  to   sustain   a  charge  of 


intentional  deception.  The  conduct  of  the 
defendants  was  that  of  fair-minded  com- 
petitors, who  had  no  purpose  to  misrepre- 
sent their  own  edition  as  the  Outward 
Bound  edition.  They  showed  a  disposition 
to  remove  all  grounds  of  complaint,  both  real 
and  imaginary,  and,  upon  being  informed 
of  them,  promptly  discontinued  all  the  ob- 
jectionable features  of  which  the  plaintiff 
had  the  least  right  to  complain. 

There  is  no  proof  of  direct  damage,  and 
the  theory  of  consequential  and  remote  in- 
jury, advanced  by  the  plaintiff,  is  too  spec- 
ulative to  be  entertained. 

The  Swastika  edition,  published,  in  the 
spring  of  1899,  through  the  house  of  Double- 
day  &  McClure  Company,  was  properly  re- 
ceived in  evidence.  As  before  stated,  this 
was  an  edition  of  20,000  sets  "authorized" 
by  the  plaintiff  and  made  up,  precisely  as 
the  Brushwood  was  made  up,  by  purchasing 
unbound  sheets  from  authorized  publishers. 
On  each  of  the  300,000  volumes  were  the 
words,  "Authorized  Edition,"  but  there  was 
no  elephant's  head.  On  the  Swastika  boxes 
containing  the  volumes  are  the  words  "This 
Edition  Sold  Only  in  Sets."  It  was  com- 
petent to  show  that,  after  the  publication  of 
the  Outward  Bound  edition  the  plaintiff's 
conduct  regarding  that  edition  had  been  in 
many  respects  identical  with  the  defend- 
ants' conduct  of  which  he  complains.  The 
Swastika  proof  shows  the  plaintiff's  acts  to 
be  in  conflict  with  the  law  of  unfair  com- 
petition as  interpreted  by  his  counsel,  and 
wholly  inconsistent  with  the  theory  of  dam- 
ages advanced  in  his  behalf. 

In  view  of  the  opinion  entertained  upon 
the  merits,  we  deem  it  unnecessary  to  pass 
upon  the  numerous  exceptions  taken  to  the 
rejection  and  admission  of  testimony. 

The  judgment  is  affirmed. 
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Isaac  H.  SHAVER  et  al.,  Appts., 

V, 

HELLER  &  MERZ  COMPANY. 
(48   C.   C.   A.   48,    108   Fed.    821.) 

*1.  Tlie  vale  of  tbe  iroods  of  one  mann- 
factnrer  or  vendor  an  tliose  of  an- 
other is    unfair    competition,   and    constl- 

^Headnotes  by   Sanbobn,   Circuit  Judge. 


tutes  a  fraud  which  a  court  of  equity  may 
lawfully  prevent  by  injunction. 

2.  Geovrapblcal  terms  and  >rord«  de- 
ffcriptl-re  of  tbe  ebaraoter,  quality,  or 
places  of  manufacture  or  of  sale  of  articles 
cannot  be  monopolised  as  trademarks. 

3.  Bnt  tbe  use  of  sneb  veovrapbleal  or 
dencrlptlTe  terms  to  palm  off  the  goods 
of  one  manufacturer  or  vendor  as  those  of 
another,  and  to  carry  on  unfair  competition, 
may  be  lawfully  enjoined  by  a  court  of  equity 


Note. — As  to  protection  of  trade  name  of 
article,  even  when  there  Is  no  valid  trademark, 
see  also,  in  this  series,  Weener  v.  Brayton,  8 
L.  R.  A.  041 ;  Prince  Mfg.  Co.  v.  Prince's  Metal- 
lic Paint  Co.  17  L.  R.  A.  120 ;  Scott  v.  Stand- 
ard Oil  Co.  31  L.  R.  A.  374 ;  American  Waltham 
65  L.  R.  A. 


Watch  Co.  V.  United  States  Watch  Co.  48  L. 
R.  A.  826 ;  Pillsbury- Washburn  Flour  Mills  Co. 
V.  Eagle,  41  L.  R.  A.  162;  Fuller  v.  Hoff.  51 
L.  R.  A.  332,  and  Francalse  v.  Saratoga  Vichy 
Springs  Co.  ante^  880. 
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to  the  same  extent  as  the  use  of  any  other 
terms  or  symbols. 
4.    A  proprietary  interest  in  tlie  terms 
or  •jrmbols  nsecl  to  palm  off  tlie  voocis 

of  one  manufacturer  or  vendor  as  those  of 
another,  or  to  commit  any  other  fraadp  Is 
not  essential  to  the  maintenance  of  a  suit  to 
enjoin  the  perpetration  of  the  wrong;  but 
an  Interest  In  the  good  will  of  the  business 
or  In  the  other  property  threatened  is  suffi- 
cient. 
6.  A  mannfaetnrer  bad  applied  to  cer- 
tain articles  ^wliicli  it  made  the  names 
''American  Ball  Bine"  and  "American 
Wash  Blue*'  until  they  became  well  known 
to  the  trade  and  the  public  by  these  names, 
and  commanded  a  large  and  lucrative  trade. 
A  firm  of  merchants  applied  these  names  to 
goods  of  other  manufacturers,  and  offered 
them  for  sale  under  these  names  for  the  pur- 
pose of  diverting  complainant's  trade  to  them- 
selves. Held,  the  use  of  these  names  and  of 
the  word  "American**  therein  by  the  defend- 
ants was  properly  enjoined. 

6.  One  Tvlko  offers  tlie  voods  of  one 
manufacturer  under  the  well-known 
names  and  established  reputation  of 
articles  of  anotber  manufacturer  for  the 
purpose  of  deceiving  the  public  and  defraud- 
ing the  latter  aggravates,  rather  than  Jus- 
tifies, his  wrong  by  placing  his  own  name  up- 
on the  packages. 

7.  Tbe  principle,  <'He  wbo  comes  into 
eqnltx  must  do  so  with  clean  hands,"  re- 
pels a  complainant  only  when  his  Iniquity 
has  an  immediate  and  necessary  relation  to 
the  equity  for  which  he  sues. 

(Thayer,  Circuit  Judge,  dissents.) 
(April  29,  1001.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Iowa 
in  favor  of  plaintiff  in  a  suit  to  enjoin  the 
alleged  wrongful  use  of  words  which  had 
been  applied  by  plaintiff  to  designated  goods 
manufactured  by  it.    Affirmed, 

Statement  by  Saabom,  Circuit  Judge : 
This  is  an  appeal  from  a  decree  which  en- 
joins the  appellants,  Isaac  H.  Shaver,  Fred- 
erick H.  Shaver,  James  E.  Blake,  and  Ella 
Bever-Blake,  copartners  as  Shaver,  Blake, 
&  Company,  from  using  the  brands  or  names 
"American  Ball  Blue"  and  "American  Wash 
Blue"  to  palm  off  bluing  made  by  parties 
other  than  the  appellee,  the  Heller  &  Merz 
Company,  a  corporation,  as  the  bluing  made 
and  sold  by  that  corporation.  102  Fed. 
882.  The  chief  objection  assigned  to  the 
decree  is  that  it  forbids  the  appellants  to 
use  the  word  "American"  to  deceive  the  pub- 
lic and  to  defraud  the  appelloe,  while  the 
latter  has  no  proprietary  interest  in  that 
word,  or  in  its  exclusive  use. 

Argued    before    Caldwell,    Sanhom,    and 
Thayer,  Circuit  Judges. 
65  L.  R.  A. 


Messrs,  Charle*  K.  Offield,  Henry  8» 
Towle,  Charles  C.  Linthiciun,  and  U* 
C.  Blake  for  appellants. 

Messrs.  EdmniLcl  Wetmore  and  Arohi- 
bald  Cos  for  appellee. 

Sanborn,  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

May  a  court  of  equity  lawfully  enjoin 
one  from  using  the  word  "American"  to  sell 
the  goods  of  one  manufacturer  as  those  of 
another  to  the  damage  of  the  latter  and  the 
deceit  of  the  purchasers?  This  is  the  real 
issue  which  this  case  presents.  It  arises 
out  of  this  state  of  facts:  The  appellee  is 
a  corporation  which  succeeded  in  1889  to 
the  business  of  manufacturing  and  selling 
bluing  which  had  been  established  in  the 
state  of  New  Jersey  by  Heller  &  Merz  in 
1869.  In  1872  the  predecessors  of  the  ap- 
pellee put  upon  the  market  bluing  of  their 
manufacture  in  small  round  balls  under 
the  name  of  "American  Ball  Blue,"  and 
from  that  time  until  1898  they  continued 
to  make  and  sell  this  form  of  bluing  under 
this  name.  By  energy,  enterprise,  and  per- 
severance they  established  a  large  demand 
for,  and  a  lucrative  trade  in,  this  specific 
article  of  their  manufacture.  In  1898  there 
were  many  different  names  used  to  distin- 
guish the  origin  or  ownership  of  the  various 
bluings  upon  the  market  in  the  form  of 
balls.  Among  these  were  the  "American 
Ball  Blue"  of  the  appellee,  the  "National 
Ball  Blue,"  the  "Royal  Ball  Blue,"  "Sauer's 
Ball  Blue,"  and  "Fischer's  Ball  Blue."  The 
article  made  by  the  appellee  became  known 
to  the  trade  by  its  name,  quality,  and  char- 
acter, and  it  was  generally  ordered,  bought, 
and  sold  by  its  title  "American  Ball  Blue." 
No  one  but  the  appellee  had  ever  made  or 
sold  any  bluing  under  this  name,  and  the 
appellee's  use  of  it  had  been  continuous,  no- 
torious, and  exclusive.  In  1897  the  ap- 
pellants bought  the  business  of  a  firm  of 
soap  makers  at  Cedar  Rapids,  in  the  state 
of  Iowa,  styled  G.  M.  Olmsted  &  Company. 
Olmsted  &  Company  had  for  many  years 
purchased  of  the  appellee  bluing  of  its  man- 
ufacture styled  "American  Wash  Blue,"  but 
they  had  never  bought  or  sold  the  Ameri- 
can ball  blue.  In  the  early  part  of  the 
year  1898  the  appellants  bought  bluing 
made  by  others  than  the  appellee,  and  very 
properly  issued  notices  to  the  trade  that 
after  May  1,  1898,  the  American  wash  blue 
which  their  predecessors,  Olmsted  &  Com- 
pany, bad  been  selling,  would  be  succeeded 
by  the  Salome  laundry  blue.  But  in  July 
of  that  year,  after  an  effort  to  sell  the  Sa- 
lome blue  for  two  months,  their  cupidity 
seems  to  have  overcome  their  honesty,  and 
they  proceeded  to  solicit  purchasers,  and  to 
make  sales  of  bluing  not  made  by  the  ap- 
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pellee  at  greatly  reduced  prices,  under  the 
names  "American  Ball  Blue"  and  "Ameii- 
can  Wash  Blue."  In  their  correspondence 
they  called  these  names  their  brands,  and 
styled  themselves  "Manufacturers  of  Amer- 
ican Ball  Blue,  American  Wash  Blue/'  al- 
though they  never  made  any  bluing  of  any 
kind,  and  never  purchased  any  of  these  ar- 
ticles which  they  pretended  to  sell.  Upon 
the  packages  in  which  they  shipped  the  ar- 
ticles which  they  sold  they  placed  their 
own  names  and  their  residence,  Cedar  Rap- 
ids, Iowa,  and  by  colors  and  in  other  ways 
differentiated  the  dress  of  their  goods  from 
that  of  those  manufactured  by  the  appellee. 
But,  as  the  appellee's  bluing  was  generally 
ordered  and  sold  by  correspondence  and  by 
its  names,  these  differences  in  the  dresses 
of  the  padcages  did  not  prevent,  and  cannot 
prevent,  the  fraud  and  deceit  which  the  ap- 
pellants perpetrate  by  the  use  of  these 
names,  and  by  soliciting  orders  for  and  sell- 
ing their  goods  under  them.  The  result  of 
this  course  of  action  on  the  part  of  the  ap- 
pellants was  that  they  diverted  to  themselves 
a  large  portion  of  the  trade  of  the  appellee 
in  the  west,  and  reaped  the  benefit  of  the 
established  reputation  of  its  goods. 

The  history  of,  the  American  wash  blue 
differs  to  some  extent  from  that  of  the 
American  ball  blue.  The  predecessors  of 
the  appellee  applied  the  former  name  in 
1874  to  bluing  of  their  manufacture  in  the 
form  of  lozenges  packed  in  small  cylinders, 
and  proceeded  to  sell  it.  From  1878  to 
1897  the  predecessors  of  the  appellants, 
Pomeroy  &  Olmsted  and  G.  M.  Olmsted 
&  Company,  purchased  this  article  from 
the  appellee  and  from  its  predecessors,  and 
sold  it  from  their  place  of  business  at  Ce- 
dar Rapids,  in  the  state  of  Iowa.  They 
advertised  this  article  of  bluing  in  con- 
nection with  their  advertisements  of  the 
soaps  they  were  selling,  and  at  their  re- 
quest the  manufacturers  of  the  bluing,  in 
addition  to  putting  upon  the  packages  their 
trademark,  which  was  the  letter  "U"  sur- 
rounded by  a  triangle  and  the  name  of  their 
factory,  "American  Ultramarine  Works," 
placed  the  names  of  Pomeroy  &  Olmsted 
and  G.  M.  Olmsted  &,  Company  thereon. 
During  five  years  of  this  term  G.  M.  Olm- 
sted k  Company  bought  the  American  wabli 
blue  of  the  Consolidated  Ultramarine  Com- 
pany, Limited,  but  that  company  was  a  dis- 
tributor for  the  appellee  and  other  manu- 
facturers, and  the  bluing  was  made  aiid 
packed  by  the  appellee  or  its  predecessors 
during  all  tliis  time.  The  customers  who 
purchased  of  Pomeroy  &  Olmsted  and  of 
G.  M.  Olmsted  &  Company  knew  tne  blu- 
ing, its  character,  and  its  name,  but  they  did 
not  know  who  manufactured  it,  and  sup- 
posed Pomeroy  &  Olmsted  or  0.  M.  01m- 
(J5  L.  R.  A. 


sted  &  Company  to  be  its  manufacturerA. 
When  the  appellants  purchased  the  biisi- 
ness  of  G.  M.  Olmsted  &  Company,  they 
bought  its  good  will,  and  they  insist  that 
they  thereby  became  entitled  to  use  the 
name  "American  Wash  Blue"  upon  any  blu- 
ing which  they  may  buy  and  sell,  whether 
it  is  manufactured  by  the  appellee  or  not. 
The  facts  which  condition  this  claim  were 
stated  more  at  length  and  were  carefully 
considered  by  the  court  below  in  its  opin- 
ion in  Beller  d  M.  Co.  v.  Shaver,  102  Fed., 
at  pages  882,  886.  That  court  came  to  the 
conclusion  that  the  appellants  had  no  bet^ 
ter  right  to  use  the  name  "American  Waah 
Blue"  to  palm  off  the  goods  of  other  manu- 
facturers as  those  made  by  the  appellee  than 
G.  M.  Olmsted  &,  Company  had.  and  that 
the  latter  firm  stood  in  such  a  fiduciary  re- 
lation to  the  appellee  that  they  could  not 
be  permitted  to  take  such  action.  It  held 
that  the  good  will  of  the  business  established 
under  the  name  "American  Wash  Blue"  was 
the  property  of  the  appellee.  These  con- 
clusions are,  in  our  opinion,  well  founded  in 
fact  and  in  law.  The  brand  "American 
Wash  Blue"  was  conceived  and  applied  to 
their  manufacture  by  the  predecessors  of 
the  appellee.  The  excellence  of  the  article, 
and  the  introduction  which  the  appellee 
gave  it  or  induced  Olmsted  &  Company  to 
give  it,  by  the  character  and  price  of  the 
bluing  it  furnished,  established  the  trade 
in  it,  and  gave  that  trade  its  value.  Pur- 
chasers in  the  trade  and  the  public  came  to 
know,  to  demand,  and  to  buy  the  appellee's 
manufacture  by  this  brand.  The  inevitable 
result  is  that  the  good  will  of  this  trade  be- 
came the  appellee's  property,  which  neither 
Olmsted  &  Company  nor  their  successors 
could  lawfully  lead  away  from  it  by  fraud 
or  falsehood.  One  does  not  lose  the  good 
will  of  his  trade  in  an  article  of  his  manu- 
facture by  placing  upon  it  the  names  of  his 
customers  who  are  engaged  in  selling  it, 
nor  by  the  fact  that  the  consumers  know 
only  the  name  and  excellence  of  the  artide, 
and  neither  know  nor  care  who  makes  it. 
Birmingham  Vinegar  Brewery  Co,  v.  PoweU 
[1897]  A.  C.  710,  716,  66  L.  J.  Ch.  N.  S. 
763,  76  L.  T.  N.  S.  792;  lAohtenstein  v.  CMd- 
smith,  37  Fed.  369. 

The  conclusions  which  must  be  drawn 
from  the  facts  of  this  case,  therefore,  are 
that  by  industry  and  energy  the  appellee  has 
built  up  an  extensive  and  lucrative  trade  in 
the  specific  articles  of  its  manufacture, 
which  have  become  known  to  the  trade  and 
the  public  as  "American  Ball  Blue"  and 
"American  Wash  Blue;"  that  these  articles 
are  ordered,  bought,  and  sold  by  mail  and 
telegraph  by  their  names  or  brands,  without 
a  view  of  the  packages  in  which  they  are  in- 
closed; that  the  appellants  have  put  these 


1901. 


SUAVEB  V.  TTiitt.t.iith  ^  M'"?^  Co. 


881 


names  or  brands  on  goods  made  by  other 
manufacturers,  have  offered  these  goods  to 
the  public  at  reduced  prices,  and  have  so- 
licited purchasers  to  buy  them  under  these 
names,  for  the  purpose  and  with  the  intent 
of  selling  these  goods  as  the  manufactures 
of  the  appellee;  that  they  succeeded  in  this 
way  in  deceiving  purchasers  and  defraud- 
ing the  appellee  of  a  portion  of  its  trade; 
and  that  these  brands  cannot  be  used  as  the 
names  of  the  products  of  other  manufactur- 
ers than  the  appellee  without  creating  con- 
fusion in  the  trade  and  purloining  the  lat- 
ter*8  custom. 

In  this  state  of  the  case  the  appellants 
have  been  enjoined  from  using  these  names, 
and  one  of  their  loudest  complaints  is  that 
the  goods  they  sell  are  made  in  America, 
and  that  they  are  forbidden  to  use  thci. 
word  "American"  to  notify  the  public  of 
this  fact.  There  are  two  answers  to  this 
objection :  ( 1 )  That  the  injunction  does  not 
prohibit  the  appellants  from  using  the  word 
for  that  purpose,  and  (2)  that  they  neither 
need  nor  seek  so  to  use  it,  but  their  only 
object  in  trying  to  make  use  of  it  is  to 
filch  the  good  will  and  trade  of  the  appellee. 
The  injunction  restrains  them  only  from 
"holding  themselves  out  to  the  public  as  the 
owners  of  the  names  or  brands  'American 
Ball  Blue'  and  'American  Wash  Blue,'  or  as 
the  manufacturers  of  the  commodities  here- 
tofore known  and  sold  un.der  these  names, 
or  from  selling  or  offering  for  sale  under 
these  names  or  brands,  or  names  or  brands 
intended  to  simulate  the  same,  any  blue  or 
bluing  manufactured  by  parties  other  than 
complainants."  They  insist  that  they  have 
the  right  to  state  that  the  goods  they  sell 
are  made  in  America,  and  the  right  to  use 
the  word  "American"  for  that  purpose.  The 
injunction  does  not  forbid  them  from  doing 
so.  They  may  state  in  their  correspondence 
or  upon  their  packages,  notwithstanding  the 
inhibition  of  the  court,  that  their  ball  blue 
or  wash  blue  is  an  American  manufacture, 
an  American  article,  or  an  American  prod- 
uct. They  may  express  the  same  idea  by 
the  declaration  that  it  is  a  New  York,  or 
a  New  Jersey,  or  an  Iowa  product,  as  the 
case  may  be,  and  they  may  convey  the  same 
thought  in  many  other  ways  without  im- 
pinging upon  the  decree  of  the  court.  The 
truth  is,  however, — ^and  there  could  be  no 
more  conclusive  proof  of  it  than  the  prose- 
cution of  this  appeal, — ^that  they  do  not  de- 
sire to  use  the  word  "American,"  or  any 
other  word,  for  the  purpose  of  declaring  that 
the  articles  which  they  sell  are  made  in 
America.  Everyone  who  purchases  them 
either  knows  or  presumes  that  to  be  the 
fact  already.  What  they  seek,  and  the  only 
thing  they  really  desire,  is  to  use  this  word 
to  divert  to  themselves  the  appellee's  trade 
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in  American  ball  blue  and  in  American  wasli 
blue,  and  they  well  know  that  they  can  ac- 
complish this  only  by  using  it  in  those 
brands  for  the  sole  purpose  of  conveying  to 
the  public  the  falsehood  that  the  goods  they 
sell  are  made  by  the  appellee. 

Another  proposition  of  counsel  for  the 
appellants  is  that  the  appellee  has,  and  can 
have,  no  proprietary  interest  in  the  word 
"American,"  or  in  its  exclusive'  use;  and 
therefore  it  is  entitled  to  no  injunction  to 
restrain  its  use  by  another.  But  an  owner- 
ship and  an  interest  in  the  means  by  which 
a  fraud  or  wrong  is  about  to  be  committed 
are  not  essential  to  the  maintenance  of  a 
suit  to  enjoin  its  perpetration.  A  title  to 
the  property  about  to  be  injured  is  sufficient. 
One  gathers  the  seeds  of  pernicious  weeds, 
and  threatens  to  sow  them  on  the  field  of 
his  neighbor.  The  latter  has  no  proprietary 
interest  in  the  seeds,  but  he  owns  the  field 
and  the  crop  it  is  producing,  and  these  facts 
are  sufficient  to  warrant  any  court  in  grant- 
ing him  summary  relief  by  injunction 
against  the  threatened  injury.  The  appel- 
lants scatter  throughout  the  land,  for  the 
purpose  of  deceiving  the  public  and  divert- 
ing to  themselves  the  trade,  custom,  and 
good  will  of  the  appellee,  words  and  names 
which  convey  the  false  statements  that  the 
goods  they  are  selling  were  made  by  the 
Heller  &  Merz  Company.  That  company 
has  no  property  in  the  words  or  in  the  means 
by  which  this  fraud  is  committed,  but  it 
owns  the  good  will — ^the  custom — ^which  the 
false  and  fraudulent  use  of  these  words  and 
names  injures  and  destroys;  and  its  pro- 
prietary interest  in  this  good  will  is  ample 
to  warrant  the  court  in  enjoining  its  de- 
struction by  the  fraud.  The  contention  of 
counsel  for  the  appellants  here  is  a  con- 
fusion of  the  bases  of  two  classes  of  suits, 
— those  for  infringements  of  trademarks, 
and  those  for  unfair  competition  in  trade. 
Suits  of  the  former  class  rest  on  the  owner- 
ship of  the  trademarks.  Suits  of  the  latter 
class  are  founded  upon  the  damage  to  the 
trade  of  the  complainants  by  the  fraudulent 
passing  of  the  goods  of  one  manufacturer 
for  those  of  another.  In  the  former,  title 
to  the  trademarks  is  indispensable  to  a  good 
cause  of  action;  in  the  latter,  no  proprie- 
tary interest  in  the  words,  names,  or  means 
by  which  the  fraud  is  perpetrated  is  requi- 
site to  maintain  a  suit  to  enjoin  it.  It  is 
sufficient  that  the  complainant  is  entitled 
to  the  custom — the  good  will— of  a  business, 
and  that  this  good  will  is  injured,  or 
is  about  to  be  injured,  by  the  palming  off 
of  the  goods  of  another  as  his.  Lee  v. 
Haley,  L.  R.  6  Ch.  155,  161,  39  L.  J.  Ch. 
N.  S.  284,  22  L.  T.  N.  S.  261,  18  Week. 
Rep.  242;  PilUhuryWashhurn  Flour  Mills 
Co,  V.  Eagle,  41  L.  R.  A.  162.  30  C.  C. 
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A.  386,  406,  86  Fed.  608,  628;  Coats  v. 
MerHok  Thread  Co,  149  U.  S.  562,  37  L.  ed. 
847,  13  Sup.  Ct.  Rep.  966;  Singer  Mfg.  Co. 
V.  June  Mfg.  Co.  163  U.  S.  169,  41  L.  ed. 
118,  16  Sup.  Ct.  Rep.  1002.  This  is  not  a 
suit  for  the  infringement  of  a  trademark. 
It  is  a  suit  for  unfair  competition,  for  sell- 
ing goods  of  the  appellants  as  those  of  an- 
other. For  this  reason  no  proprietary  in- 
terest in  'the  word  "American,"  or  in  the 
names  whose  use  is  enjoined,  was  essential 
to  the  issue  of  the  injunction. 

For  the  same  reason,  this  case  is  not 
governed  nor  affected  by  the  principle  that 
geographical  terms  and  words  descriptive 
of  the  character,  quality,  or  place  of  man- 
ufacture of  an  article  are  not  capable  of 
monopolization  as  trademarks.  Delatoare  d 
H.  Canal  Co.  v.  Clark,  13  Wall.  311,  321, 
20  L.  ed.  581,  683;  Columbia  Mill  Co.  v. 
Alcorn,  150  U.  S.  460,  464,  37  L.  ed.  1144, 
1147,  14  Sup.  Ct.  Rep.  151;  Olendon  Iron 
Co.  V.  U filer,  75  Pa.  467,  15  Am.  Rep.  509; 
Broun  Chemical  Co.  v.  Meyer,  139  U.  S. 
540,  546,  35  L.  ed.  247,  250,  11  Sup.  Ct.  Rep. 
625;  Continental  Ine.  Co.  v.  Continental 
Fire  Asao.  96  Fed.  846.  There  is  no  claim 
that  the  words  whose  use  is  enjoined  con- 
stituted trademarks;  but  this  case  rests 
upon  the  broad  proposition  that  every  man 
must  so  use  his  own  as  to  inflict  no  un- 
necessary damage  upon  his  neighbor.  Un- 
der this  principle  the  appellants  had  the 
right  to  buy  and  sell  ball  blue,  but  they 
had  not  the  privilege  to  so  exercise  that 
right  as  to  unnecessarily  injure  the  business 
of  the  appellee.  Right  here  is  the  broad 
distinction  between  this  case  and  Singer  Mfg. 
Co.  V.  June  Mfg.  Co.  163  U.  S.  169,  41  L.  ed. 
118,  16  Sup.  Ct.  Rep.  1002;  Centaur  Co. 
V.  Heinsfurter,  28  C.  C.  A.  581,  584,  56  U. 
S.  App.  7,  13,  84  Fed.  955,  958;  and  Centaur 
Co.  V.  Marshall,  38  C.  C.  A.  413,  97  Fed. 
785.  In  those  cases  the  words  whose  use 
the  plaintiffs  sought  to  enjoin,  "Singer"  and 
"Castoria,"  had  become  the  names  of  the 
things  which  the  defendants  had  the  same 
right  as  the  complainants  to  make  and  sell. 
It  was  indispensable  to  their  exercise  of 
these  rights  that  they  should  use  the  names 
of  the  things,  because  these  were  the  only 
names  by  which  the  articles  were  known. 
The  result  in  those  cases  was  that  the  use 
of  these  names  was  held  to  inflict  no  legal 
injury  on  the  plaintiffs,  and  ioT  this  rea- 
son their  use  was  not  enjoined,  but  the  de- 
fendants were  required  to  distinguish  as 
far  as  possible  the  goods  which  they  sold 
from  those  made  by  the  plaintiffs.  In  the 
case  at  bar  the  appellants  have  no  right  to 
make  or  sell  American  ball  blue  or  Ameri- 
can wash  blue.  Tlie  names  of  the  articles 
in  which  they  have  the  right  to  deal  are 
ball  blue  and  wash  blue.  These  terms  per- 
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fectly  describe  the  articles,  and  it  is  not 
necessary  for  them  to  use  the  names  of  the 
articles  manufactured  by  the  appellee  in 
the  exercise  of  any  right  which  they  pos- 
sess. 

Nor  is  this  case  ruled  by  that  class  of  au- 
thorities illustrated  by  Broum  Chemical  Co. 
V.  Meyer,  139  U.  S.  540,  546,  36  L.  ed.  247, 
249,  11  Sup.  Ct.  Rep.  625,  in  which  there 
was  no  satisfactory  proof  of  an  intent  by 
the  defendants  to  sell  their  goods  as  those 
of  the  complainants,  and  the  dresses  of  the 
articles  so  distinguished  them  that  confu- 
sion and  deceit  would  not  be  likely  to  re- 
sult. The  proof  of  the  intent  of  the  appel- 
lants here  to  sell  the  goods  of  other  manu- 
facturers as  those  of  the  appellee  amounts 
to  a  demonstration,  and  there  is  no  prac- 
ticable way  other  than  by  prohibition  of  the 
use  of  the  name  by  which  filching  the  trade 
of  an  article  whose  sale  is  solicited  and 
made  by  its  name  can  be  effectually  prevent- 
ed. 

Thus,  the  issue  in  this  case  finally  nar- 
rows to  the  question  whether  or  not  one 
has  the  right  to  use  the  word  "American" 
to  sell  the  property  of  one  manufacturer 
as  that  of  another.  From  the  facts  that 
"American"  is  a  geographical  term,  that  it 
may  not  constitute  a  trademark,  that  no  one 
may  have  a  proprietary  interest  in  it,  coun- 
sel for  the  appellants  draw  the  conclusion 
that  everyone  has  the  right  to  use  it  to 
palm  off  tlie  goods  of  one  vendor  as  those 
of  another.  Does  the  conclusion  necessarily 
follow  from  the  premises?  Everyone  has 
the  right  to  use  and  enjoy  the  rays  of  the 
sun,  but  no  one  may  lawfully  focus  them 
to  bum  his  neighbor's  housed  Everyone  has 
the  right  to  use  the  common  highway,  but 
no  one  may  lawfully  apply  it  to  purposes  of 
robbery  or  riot.  Everyone  has  the  right  to 
use  pen,  ink,  and  paper,  but  no  one  may 
apply  them  to  the  purpose  of  defrauding 
hia  neighbor  of  his  property,  of  making 
counterfeit  money,  or  of  committing  forgery. 
The  partner  has  the  right  to  use  his  firm's 
name,  but  he  may  not  lawfully  employ  it  to 
cheat  his  copartner  out  of  his  property. 
Everyone  has  the  right  to  use  his  own  name, 
but  he  may  not  lawfully  apply  it  to  the 
purpose  of  filching  his  property  from  an- 
other of  the  same  name.  The  use  of  a  geo- 
graphical or  descriptive  term  confers  no 
better  right  to  perpetrate  a  fraud  than  the 
use  of  any  other  expression.  The  principle 
of  law  is  general,  and  without  exception. 
It  is  that  no  one  may  so  exercise  his  own 
rights  as  to  inflict  unnecessary  injury  upon 
his  neighbor.  It  is  that  no  one  may  law- 
fully palm  off  the  goods  of  one  ipanufac- 
turer  or  dealer  as  those  of  another  to  the 
latter's  injury.  It  prohibits  the  perpetra- 
tion of  such  a  fraud  by  the  use  of  descrip- 
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tiye  and  geographical  terms  which  are  not 
susceptible  of  monopolization  as  trademarks 
as  effectually  as  it  prohibits  its  commission 
by  the  use  of  any  other  expressions.  The 
most  instructive  case  upon  this  subject,  in 
view  of  the  claim  of  counsel  for  the  appel- 
lants that  the  injunction  should  be  so  modi- 
fied as  to  permit  them  to  use  the  word 
"American"  in  the  names  of  the  articles  they 
sell  on  condition  that  they  state  upon  their 
packages  and  circulars  the  names  of  the 
manufacturers  or  vendors,  is  Thompson  v. 
Montgomery,  L.  R.  41  Ch.  Div.  35,  38,  47, 
51,  58  L.  J.  Ch.  N.  S,  374,  60  L.  T.  N.  S.  766, 
37  Week.  Rep.  637,  on  appeal,  [1891]  A.  C. 
217,  220.  In  that  case  the  plaintiffs  and 
their  predecessors  had  operated  a  brewery  at 
Stone,  a  place  of  about  6J000  inhabitants, 
and  had  called  the  ale  they  brewed  "Stone 
ale."  After  this  ale  became  well  known  to 
the  trade  and  the  public,  the  defendant  built 
a  brewery  at  Stone,  and  called  ales  .which  he 
manufacimred  there  by  the  same  name.  The 
question  presented  by  the  case  was  whether 
an  injunction  should  be  granted  against  the 
defendant  prohibiting  him  from  using  the 
words  "Stone  ale"  without  any  qualification, 
or  should  simply  enjoin  him  from  using 
these  words  "so  as  to  induce  the  belief  that 
the  ale  sold  by  the  defendant  is  the  ale  sold 
by  the  plaintiff."  Page  38.  Chitty,  J.,  in 
considering  the  question,  said:  "Now,  he  is 
dearly  entitled  to  set  up  his  brewery  at 
Stone,  and  he  is  clearly  entitled  to  brew  beer 
and  ale  at  Stone,  and  to  sell  them  in  such 
a  manner  as  is  not  calculated  to  deceive. 
He  mny  mention  on  any  ale  that  he  makes 
that  the  ale  is  brewed  at  Stone.  But  that 
is  not  the  question.  Can  he  honestly  use 
the  term  'Stone  ale,'  having  regard  to  what 
the  plaintiffs  have  shown  to  be  the  present 
market  meaning  of  that  term?" — and  then 
held  that  he  could  not  do  so,  and  granted  an 
unqualified  injunction  against  the  use  of  the 
words.    Pages  40,  41. 

This  injunction  was  sustained  in  the  court 
of  appeal,  where  Lindley,  J.,  said:  "The 
evidence  in  this  case  convinces  me  that  any 
ale  which  may  be  sold  by  this  particular  de- 
fendant as  'Stone  ale*  will  be  intended  by 
him  to  be  passed  off  as  the  plaintiff's  ale.  I 
am  satisfied  that  he  does  not  use  the  words 
'Stone  ale'  for  any  honest  purpose  whatever, 
but,  according  to  the  evidence,  with  a  dis- 
tinctly fraudulent  purpose.  Is  there  any 
reason,  then,  why  the  court  should  not  deal 
with  him  accordingly,  and  prevent  him  from 
carrying  out  such  intention  by  restraining 
him  from  using  the  words  which  he  will 
only  use  for  that  purpose?"    Page  61. 

An  appeal  was  taken  to  the  House  of 
Lords,  and  there  the  decree  for  the  injunc- 
tion was  affirmed.  Lord  Herschell,  deliver- 
ing his  opinion,  said:  "They  insisted  that 
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the  appellant  ought  not  to  have  been  re- 
strained from  'selling  or  causing  to  be  sold 
any  ale  or  beer  not  of  the  plaintiff's  manu- 
facture under  the  term  "Stone  ales"  or 
"Stone  ale." '  They  contended  that  such  an 
injunction  was  too  wide  in  its  language; 
that  the  plaintiffs  had  no  property  in  the 
word  'Stone,'  as  applied  to  ale;  and  that 
they  could  not  monopolize  the  use  of  the 
name  of  that  town  merely  because  for  a 
time  they  had  been  the  only  brewers  there, 
and  exclude  the  rest  of  the  public  from  em- 
ploying it  to  describe  the  place  of  origin  of 
such  beer  as  they  might  choose  to  brew 
there.  I  do  not  think  the  principle  on  which 
the  court  ought  to  act  in  such  a  case  as  the 
present  is  open  to  doubt.  The  respondents 
are  entitled  to  ask  that  a  rival  manufacturer 
shall  be  prevented  from  selling  his  ale  under 
such  a  designation  as  to  deceive  the  public 
into  the  belief  that  they  are  obtaining  the 
ale  of  the  respondents,  and  he  ought  not  the 
less  to  be  restrained  from  doing  so  because 
the  practical  effect  of  such  restraint  may  be 
much  the  same  as  if  the  persons  seeking  the 
injunction  had  a  right  of  property  in  a  par- 
ticular name.  .  .  .  The  court  having 
come  to  the  conclusion  that  he  could  not  sell 
the  liquor  manufactured  by  him  under  that 
name  without  inducing  the  belief  in  the 
mind  of  the  purchaser  that  he  was  obtain- 
ing the  plaintiff's  ale, — a  conclusion  from 
which  I  see  no  ground  for  differing, — I  do 
not  think  that  it  was  improper  to  frame  the 
injunction  in  the  form  adopted,  and  thus  to 
determine  the  question  at  once,  instead  of 
leaving  it  to  be  raised  and  contested  on  an 
application  to  commit."  Montgomery  v. 
Thompson  [1891]  A.  C.  217,  220,  221. 

The  case  before  us  is  on  all  fours  with 
that  from  which  these  quotations  have  been 
made.  The  appellants  used  the  word  "Amer- 
ican" for  the  purpose  and  with  the  intention 
o4  selling  the  goods  of  other  manufacturers 
for  those  of  the  appellee.  They  cannot  use 
that  word  in  the  names  whose  use  is  enjoined 
without  producing  the  effect  which  they  in- 
tend. They  have  no  right  to  produce  this 
effect,  or  to  use  them  for  this  purpose,  and 
the  action  of  the  court  below  was  not  with- 
out the  support  of  high  authority. 

In  the  leading  case  of  Seixo  v.  Provezende, 
L.  R.  1  Ch.  192,  194,  12  Jur,  N.  S.  215,  14 
L.  T.  N.  S.  314,  14  Week.  Rep.  357,  decided 
in  1866,  an  injunction  was  issued  against 
the  use  of  the  word  "Seixo,"  which  was  the 
name  of  a  region  from  which  the  wine  of 
both  parties  to  the  suit  was  derived. 

In  Lee  v.  Haley,  L.  R.  5  Ch.  155,  161,  39 
L.  J.  Ch.  N.  S.  284,  22  L.  T.  N.  S.  251,  18 
Week.  Rep.  242,  an  injunction  was  granted 
against  the  use  by  the  defendant, 'who  was 
doing  business  in  Pall  Mall,  of  the  name 
"The  Pall  Mall  Guinea  Coal  Company"  in 
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Pall  Mall,  because  the  plaintiff  had  previ- 
ously become  known  by  that  name.  The 
judge  said:  "I  quite  agree  that  they  have 
no  property  in  the  name,  but  the  principle 
upon  which  the  cases  on  this  subject  proceed 
is,  not  that  there  is  property  in  the  word, 
but  that  it  is  a  fraud  on  a  person  who  has 
established  a  trade,  and  carries  it  on  under 
a  given  name,  that  some  other  person  should 
assiune  the  same  name  .  .  .  with  a 
slight  alteration,  in  such  a  way  as  to  induce 
persons  to  deal  with  him  in  the  belief  that 
they  are  dealing  with  the  person  who  has 
given  a  reputation  to  the  name." 

In  Knott  V.  Morgan,  2  Keen,  213,  the  use 
of  the  word  "London"  was  forbidden.  Lord 
Langdale  said :  ''The  right  which  any  person 
may  have  to  the  protection  of  this  court 
does  not  depend  upon  any  exclusive  right 
which  he  may  be  supposed  to  have  to  a  par- 
ticular name,  or  to  a  particular  form  of 
words.  His  right  is  to  be  protected  against 
fraud,  and  fraud  may  be  practised  against 
him  by  means  of  a  name,  though  the  person 
practising  it  may  have  a  perfet  right  to  use 
that  name,  provided  he  does  not  accompany 
the  use  of  it  with  such  other  circumstances 
as  to  effect  a  fraud  upon  others." 

In  Wotherapoon  v.  Currie,  L.  R.  5  H.  L. 
508,  622,  623,  42  L.  J.  Ch.  N.  S.  130,  27  L. 
T.  N.  S.  393,— a  case  decided  in  1872,— 
Wotherspoon  and  another  were  the  success- 
ors of  a  firm  which  had  manufactured 
starch  for  many  years  at  Glenfield  imtil 
their  product  had  become  known  as  "Glen- 
field starch."  But  the  plaintiffs  were  then 
engaged  in  business  at  another  place.  Currie, 
the  defendant,  established  a  manufactory 
of  starch  at  Glenfield,  placed  the  name  "Cur- 
rie &  Co."  in  large  letters  upon  his  pack- 
ages as  manufacturers  thereof,  and  his 
agents  proceeded  to  sell  his  product  as  Glen- 
field starch.  An  injunction  was  granted  re- 
straining him  "from  using  the  word  'Glen- 
field' in  or  upon  any  labels  affixed  to  pack- 
ets of  starch  manufactured  by  or  for  him, 
and  from  in  any  other  way  representing  the 
starch  manufactured  by  or  for  him  to  be 
'Glenfield  starch,'  .  .  .  and  from  doing 
any  act  or  thing  to  induce  the  belief  that 
starch  manufactured  by  or  for  him  .  .  . 
is 'Glenfield  starch.'" 

In  Reddaway  v.  Banham  [1896]  A.  C.  199, 
204,  211,  215,  65  L.  J.  Q.  B.  N.  S.  381,  74 
L.  T.  N.  S.  289,  44  Week.  Rep.  638,  the 
plaintiffs  sold  "camel-hair  belting"  imder 
that  name  until  the  name  came  to  signify 
their  belting.  Thereupon  the  defendant 
made  belting  which  was  properly  described 
by  the  same  name  because  it  was  belting, 
and  was  made  in  part  of  camel's  hair.  But, 
notwithstanding  the  fact  that  these  words 
were  descriptive,  and  might  not  be  monopo- 
lized as  a  trademark,  the  defendants  were 
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enjoined  from  using  them.  Lord  Halaibary, 
in  delivering  his  opinion  in  the  Houae  of 
Lords,  stated  that  the  case  rested  on  the 
principle  "that  nobody  haa  any  right  to  rep- 
resent his  goods  as  the  goods  of  somebody 
else"  (p.  204),  and  Lord  Herschell  said: 
"In  my  opinion,  the  doctrine  on  which  the 
judgment  of  the  court  of  appeal  was  baaed, 
that,  where  a  manufacturer  has  used  as  his 
trademark  a  descriptive  word,  he  is  never  en- 
titled to  relief  against  a  person  who  so  uses 
it  as  to  induce  in  purchasers  the  belief  that 
they  are  getting  the  goods  of  the  manufac- 
turer who  has  theretofore  employed  it  as 
his  trademark — ^is  not  supported  by  author- 
ity, and  cannot  be  defended  on  principle.  I 
am  unable  to  see  why  a  man  should  be  al- 
lowed in  this  way  more  than  in  any  other 
to  deceive  purchasers  into  the  belief  that 
they  are  getting  what  they  are  not,  and  thus 
to  filch  the  business  of  a  rival."  Pp.  210, 211. 

In  Birmingham  Vinegar  Brewery  Co,  v. 
Pov>€ll  [1897]  A.  C.  710,  716,  66  L.  J.  Ch. 
N.  S.  763,  76  L.  T.  N.  S.  792,  the  use  of 
the  words  "Yorkshire  relish"  was  enjoined. 

In  North  Cheshire  d  M.  Brewery  Co,  v. 
Manchester  Brexcery  Co.  [1899]  A.  C.  83,  68 
L.  J.  Ch.  N.  S.  74,  79  L.  T.  N.  S.  645,  the  use 
of  the  word  "Manchester"  in  the  name  of 
the  defendant  was  enjoined. 

The  principles  of  law  and  the  practice 
illustrated  by  these  cases  from  the  English 
courts  have  been  sustained  and  followed  in 
the  courts  of  the  United  States.  In  Amer- 
ican Waltham  Watch  Co.  v.  United  States 
Watch  Co.  173  Mass.  85,  43  L.  R.  A.  826. 
73  Am.  St.  Rep.  263,  53  N.  E.  141,  a  de- 
fendant engaged  in  the  nuinufacture  of 
watches  in  Waltham,  Massachusetts,  was  en- 
joined at  the  suit  of  a  prior  manufacturer 
from  using  the  words  "Waltham  watch"  or 
"Waltham  watches."  In  Pillshury-Wash- 
hum  Flour  Mills  Co.  v.  Eagle,  41  L.  R.  A. 
162,  30  C.  C.  A.  386,  406,  68  U.  S.  App.  490, 
86  Fed.  608,  628,  an  injunction  was  issued 
forbidding  the  use  of  the  words  "Minne- 
apolis" and  "Minnesota."  In  American 
Bretoing  Co.  v.  St.  Louis  Brewing  Co.  47 
Mo.  App.  14,  20,  an  injunction  was  issued 
against  the  use  of  the  word  "American." 
In  Cady  v.  Schultz,  19  R.  I.  193,  195,  29  L. 
R.  A.  524,  61  Am.  St.  Rep.  763,  32  Atl.  915, 
a  defendant  was  enjoined  from  using  the 
term  "U.  S.  Dental  Rooms"  at  the  suit  of 
one  who  had  established  a  business  under 
the  name  'HUnited  States  Dental  Associa- 
tion." In  Newman  v.  Aloord,  49  Barb.  688, 
an  injunction  was  issued  against  the  use  of 
the  word  "Akron"  in  the  name  or  descrip- 
tion of  a  cement.  In  the  following  cases  the 
defendants  were  enjoined  from  using  their 
own  names  to  pass  off  their  goods  as  those 
of  others:  Croft  v.  Day,  7  Beav.  84,  89. 
90;  Meyer  v.  Dr.  B.  L.  Bull  Vegetable  Medi- 
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oine  Co.  7  C.  C.  A.  668,  665,  18  U.  S.  App. 
373,  378,  68  Fed.  884,  887;  Garrett  v.  T.  H. 
Garrett  d  Co.  24  C.  C.  A,  173,  178,  179,  47 
U.  S.  App.  260,  78  Fed.  472,  477,  478; 
Walter  Baker  d  Co,  v.  Sanders,  26  C.  C.  A. 
220,  51  U.  S.  App.  421,  80  Fed.  889;  Tarrant 
d  Co.  V.  Johann  Hoff,  22  C.  C.  A.  644,  646, 
45  U.  S.  App.  143,  76  Fed.  969,  961 ;  Rogers 
V.  Wm,  Rogers  Mfg.  Co.  17  C.  C.  A.  675, 
576,  578,  36  U.  S.  App.  843,  847,  848,  70  Fed. 
1017,  1019;  Clark  Thread  Co.  v.  Armitage, 
21  C.  C.  A.  178,  186,  46  U.  S.  App.  62.  73, 
74  Fed.  936,  944.  In  Block  v.  Standard 
Distilling  d  Distributing  Co.  95  Fed.  978, 
980;  Fuller  v.  Huff,  61  L.  R.  A.  332,  43  C. 
C.  A.  453,  104  Fed.  141,  144;  and  Williams 
V.  Mitchell,  45  C.  C.  A.  265,  106  Fed.  168, 
the  use  of  descriptiye  words,  such  as  "Stand- 
ard Distilling,"  "Health  Food,"  and  "Car- 
rom"  was  enjoined.  ^ 

The  leading  cases  in  support  of  injunc- 
tions restraining  the  use  of  geographical 
terms  for  the  purpose  of  selling  the  goods 
of  one  manufacturer  as  those  of  another  are 
Wotherspoon  v.  Currie,  where  the  use  of  the 
name  "Glenfleld"  was  enjoined,  and  Mont- 
gomery V.  Thompson,  where  the  use  of  the 
word  "Stone"  was  forbidden.  The  princi- 
ples upon  which  these  cases  rest  have  been 
repeatedly  considered  and  affirmed  by  the 
Supreme  Court  of  the  United  States.  In 
McLean  v.  Fleming,  96  U.  S.  246,  254,  256, 
24  L.  ed.  828,  832,  that  court  said:  "Nor  is 
it  necessary,  in  order  to  give  a  right  to  an 
injunction,  that  a  specific  trademark  should 
be  infringed;  but  it  is  sufficient  that  the 
court  is  satisfied  that  there  was  an  intent 
on  the  part  of  the  respondent  to  palm  off 
his  goods  as  the  goods  of  the  complainant, 
and  that  he  persists  in  so  doing  after  being 
requested  to  desist.  .  .  .  Chancery  pro- 
tects trademarks  upon  the  ground  that  a 
party  shall  not  be  permitted  to  sell  his  own 
goods  as  the  goods  of  another;  and  there- 
fore he  will  not  be  allowed  to  use  the 
names,  marks,  letters,  or  other  indicia  of 
another,  by  which  he  may  pass  off  his  own 
goods  to  purchasers  as  the  manufacture  of 
another.  Croft  v.  Day,  7  Beav.  84 ;  Perry  v. 
Truefitt,  6  Beav.  66;  Neuman  v.  Alvord,  61 
N.  Y.  192,  10  Am.  Rep,  688." 

In  Lawrence  Mfg.  Co.  v.  Tennessee  Mfg. 
Co.  138  U.  S.  637,  649,  660,  561,  34  L.  ed. 
997,  1004,  1005,  11  Sup.  Ct.  Rep.  396,  the 
court  cites  and  reviews  with  approval  Woth- 
erspoon V.  Currie  and  Montgomery  v. 
Thompson,  and  says:  "Undoubtedly  an  un- 
fair and  fraudulent  competition  against  the 
business  of  plaintiff,  conducted  with  the  in- 
tent on  the  part  of  the  defendant  to  avail 
itself  of  the  reputation  of  the  plaintiff  to 
palm  off  its  goods  as  plaintiff's,  would,  in 
a  proper  case,  constitute  ground  for  relief." 

In  the  last  case  in  which  this  subject  is 
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considered — Elgin  Nat.  Watch  Co.  v.  Illinois 
Watch  Case  Co.  179  U.  8.  666,  674,  46  L.  ed. 
365,  381,  21  Sup.  Ct.  Rep.  270,  —  a  suit 
for  the  infringement  of  a  trademark — ^that 
court  held,  in  accordance  with  the  estab- 
lished rule,  that  the  word  "Elgin"  was  not 
susceptible  of  monopolization  as  a  trade- 
mark. But  it  also  reviewed  with  approval 
Wotherspoon  v.  Currie  and  Reddavxiy  v. 
Banham,  and  said  upon  this  subject:  "But 
it  is  contended  that  the  name  'Elgin'  had 
acquired  a  secondary  signification  in  con- 
nection with  its  use  by  appellant,  and  should 
not,  for  that  reason,  be  considered  or  treated 
as  merely  a  geographical  name.  It  is  un- 
doubtedly true  that,  where  such  a  secondary 
signification  has  been  acquired,  its  use  in 
that  sense  will  be  protected  by  restraining 
the  use  of  the  word  by  others  in  such  a  way 
as  to  amount  to  a  fraud  on  the  public,  and 
on  those  to  whose  employment  of  it  the 
special  meaning  has  become  attached." 

From  the  opinions  which  have  now  been 
reviewed  and  the  authorities  cited  below,  the 
following  principles  may  be  safely  deduced : 

1.  The  sale  of  the  goods  of  one  manufactur- 
er or  vendor  as  those  of  another  is  imfair 
competition,  and  constitutes  a  fraud  which  a 
court  of  equity  may  lawfully  prevent  by  in- 
junction. Amoskcag  Mfg.  Co.  v.  Spear,  2 
Sandf.  699;  Seixo  v.  Proveeende,  L.  R.  1 
Ch.  192,  194,  12  Jur.  N.  S.  216,  14  L.  T.  N. 
S.  314,  14  Week.  Rep.  357;  Coats  v.  Merrick 
Thread  Co.  149  U.  S.  662,  37  L.  ed.  847,  13 
Sup.  Ct.  Rep.  966. 

2.  Geographical  terms  and  words  descrip- 
tive of  the  character,  quality,  or  places  of 
manufacture  or  of  sale  of  articles  cannot  be 
monopolized  as  trademarks.  Delaware  d 
H.  Canal  Co.  v.  Clark,  13  Wall.  311,  321, 
20  L.  ed.  681,  683;  Columbia  Mill  Co.  v.  Al- 
corn, 160  U.  S.  464,  37  L.  ed.  1146,  14  Sup. 
Ct.  Rep.  161 ;  Broum  Chemical  Co.  v.  Meyer, 
139  U.  S.  640,  646,  36  L.  ed.  247,  249,  11 
Sup.  Ct.  Rep.  626;  Amoskeag  Mfg.  Co.  v. 
Trainer,  101  U.  S.  51.  66,  26  L.  ed.  993,  995 ; 
Goodyear' s  India  Rubber  Glove  Mfg.  Co.  v. 
Goodyear  Rubber  Co.  128  U.  S.  698,  602,  32 
L,  ed.  636,  636,  9  Sup.  Ct.  Rep.  166;  Con- 
tinental Ins.  Co.  V.  Continental  Fire  Asso. 
96  Fed.  846;  Brown  Chemical  Co.  v.  Fred- 
erick Steams  d  Co.  37  Fed.  361 ;  Rumford 
Chemical  Works  v.  Muth,  1  L.  R,  A.  44, 
36  Fed.  624;  Illinois  Watch  Case  Co.  v. 
Elgin  Nat.  Watch  Co.  36  C.  C.  A.  237,  94 
Fed.  667;  New  York  d  R.  Cement  Co.  v. 
Coplay  Cement  Co.  46  Fed.  212;  Glendon 
Iron  Co.  V.  Uhler,  76  Pa.  467,  16  Am.  Rep. 
699;  Connell  v.  Reed,  128  Mass.  477,  36  Am. 
Rep.  397. 

3.  But  the  use  of  such  geographical  or 
descriptive  terms  to  palm  off  the  goods  of 
one  manufacturer  or  vendor  as  those  of  an- 
other, and  to  carry  on  unfair  competition. 
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may  be  lawfully  enjoined  by  a  court  of 
equity  to  the  same  extent  as  the  use  of  any 
other  terms  or  symbols.  Knott  v.  Morgan, 
2  Keen,  213;  Wotherspoon  v.  Currie,  L.  R. 
6  H.  L.  608,  622,  623,  42  L.  J.  Ch.  N.  S.  130, 
27  L.  T.  N.  S.  393;  Thompson  v.  Montgom- 
ery, L.  R.  41  Ch.  Div.  36,  68  L.  J.  Ch.  N.  S. 
374,  60  L.  T.  N.  S.  766,  37  Week.  Rep. 
637,  [1891]  A.  C.  217,  220;  Lee  v.  Haley, 
L.  R.  6  Ch.  165,  39  L.  J.  Ch.  N.  S.  284,  22  L. 
T.  N.  S.  251,  18  Week.  Rep.  242;  Seixo  v. 
Provezende,  L.  R.  1  Ch.  192,  194,  12  Jur. 
N.  S.  215,  14  L.  T.  N.  S.  314,  14  Week.  Rep. 
357;  Birmingham  Vinegar  Breioery  Co,  v. 
Powell  [1897]  A.  C.  710,  716,  66  L.  J.  Ch. 
N.  8.  763,  76  L.  T.  N.  8.  792;  North  Ches- 
hire d  M.  Brewery  Co,  v.  Manchester  Brew- 
ery Co,  [1899]  A.  C.  83,  68  L.  J.  Ch.  N.  S. 
74,  79  L.  T.  N.  S.  645 ;  McLean  v.  Fleming, 
96  U.  8.  245,  255,  24  L.  ed.  828,  832;  Law- 
rence Mfg,  Co.  V.  Tennessee  Mfg.  Co,  138 
U.  S.  537,  550,  551,  34  L.  ed.  997,  1005,  11 
Sup.  Ct.  Rep.  396;  Elgin  Nat.  Watch  Co. 
V.  Illinois  Watch  Case  Co,  179  U.  8.  665, 
673,  674,  46  L.  ed.  365,  379,  21  Sup.  Ct.  Rep. 
270;  Saxlehner  v.  Eisner  d  M,  Co,  179  U. 
8.  19,  41,  45  L.  ed.  60,  77,  21  Sup.  Ct.  Rep. 
7;  Pillshury-Washhurn  Flour  Mills  Co,  v. 
Eagle,  41  L.  R,  A.  162,  30  C.  C.  A.  386,  406, 
68  U,  8.  App.  490,  86  Fed.  608,  628 ;  Carls- 
had  V.  Kutnow,  18  C.  C.  A.  24,  30,  35  U.  S. 
App.  750,  763,  71  Fed.  167,  173;  Block  v. 
Standard  Distilling  d  Distributing  Co,  95 
Fed.  978,  980 ;  Meyer  v.  Dr,  B.  L.  Bull  Vege- 
table Medicine  Co.  7  C.  C.  A.  558,  565,  18 
U.  S.  App.  372,  378,  58  Fed.  884,  887 ;  Gar- 
rett V.  T,  H,  Oarrett  d  Co,  24  C.  C.  A.  173, 
178,  179,  47  U.  8.  App.  250,  78  Fed.  472, 
478 ;  Walter  Baker  d  Co,  v.  Sanders,  26  C. 
C.  A.  220,  61  U,  S.  App.  426,  80  Fed.  889; 
Tarrant  d  Co,  v.  Johann  Hoff,  22  C.  C.  A. 
644,  646,  46  U.  8.  App.  143,  76  Fed. 
959,  961 ;  Rogers  v.  Wm,  Rogers  Mfg,  Co,  17 
C.  C.  A.  576,  576,  578,  35  U.  8.  App.  843. 
847,  848,  70  Fed.  1017,  1019;  Clark  Thread 
Co.  V.  Armitage,  21  C.  C.  A.  178,  186,  46  U. 
8.  App.  62,  73,  74  Fed.  936,  944 ;  Fuller  v. 
Huff,  51  L.  R.  A.  332,  43  C.  C.  A.  453,  104 
Fed.  141,  144;  Williams  v.  Mitchell,  45  C. 
C.  A.  265,  106  Fed.  168;  Oenesee  Salt  Co.  v. 
Bumap,  20  C.  C.  A.  27,  30,  43  U.  8.  App. 
243,  260,  73  Fed.  818,  821;  Saxlehner  v. 
Apollinaris  Co.  13  Times  L.  R.  258;  Amer- 
ican Waltham  Watch  Co,  v.  United  States 
Watch  Co.  173  Mass.  85,  43  L.  R.  A.  826, 
73  Am.  St.  Rep.  263,  53  N.  E.  141 ;  Cady  v. 
SchuUz,  19  R.  I.  193,  195,  29  L.  R.  A.  524, 
61  Am.  St.  Rep.  763,  32  Atl.  915 ;  American 
Brewing  Co,  v.  St,  Louis  Brewing  Co.  47  Mo. 
App.  14,  20;  Newman  v.  Alvord,  49  Barb. 
688;  Taylor  v.  Carpenter,  11  Paige,  292,  42 
Am.  Dec.  114.  2  Sandf.  Ch.  603;  Croft  v. 
Day,  7  Beav.  84,  89,  90:  Reddaway  v.  Ban- 
ham  [1806]  A.  C.  199,  66  L.  J.  Q.  B.  N.  8. 
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381,  74  L.  T.  N.  S.  289,  44  Week.  Rep.  638; 
Cochrane  v.  Macnish  [1896]  A.  C.  225,  22», 
65  L.  J.  P.  C.  N.  8.  20,  74  L.  T.  N.  8.  109. 

4.  A  proprietary  interest  in  the  terms 
or  symbols  used  to  palm  off  the  goods  of  one 
manufacturer  or  vendor  as  those  of  another, 
or  to  commit  any  other  fraud,  is  not  essen- 
tial to  the  maintenance  of  a  suit  to  enjoin 
the  perpetration  of  the  wrong;  but  an  inter- 
est in  the  good  will  of  the  business  or  in 
the  other  property  threatened  is  sufficient. 
Knott  V.  Morgan,  2  Keen,  213;  Lee  v.  Haley, 
L.  R.  6  Ch.  165,  39  L.  J.  Ch.  N.  8.  284,  22 
L.  T.  N.  8.  261,  18  Week.  Rep.  242;  Clark 
Thread  Co,  v.  Armitage,  21  C.  C.  A.  178,  186, 
46  U.  8.  App.  62,  73,  74  Fed.  936,  944. 

The  decree  of  the  circuit  court  is  in  per- 
fect accord  with  these  principles  and  au- 
thorities. The  appellants  were  using  the 
word  "American"  and  the  names  of  the  ap- 
pellee's manufactured  articles  with  the  in- 
tent and  for  the  sole  purpose  of  selling  the 
manufactures  of  others  as  those  of  the  ap- 
pellee, and  they  were  accomplishing  this  il- 
legal end.  The  only  effectual  method  of  pre- 
venting the  continuous  perpetration  of  this 
fraud  and  of  protecting  the  good  will  of  the 
business  of  the  appellee  from  injury  or  de- 
struction was  to  enjoin  the  appellants  from 
applying  the  names  of  the  appellee's  articles 
to  the  manufactures  of  others,  and  the  court 
wisely  and  lawfully  granted  that  relief.  This 
conclusion  ends  the  discussion  of  the  real 
issue  in  hand,  and  practically  determines 
the  decision  of  this  case.  A  few  minor  ob- 
jections to  the  decree  which  do  not  require 
extended  consideration  will  be  briefly  no- 
ticed. 

Counsel  for  appellants  maintain  that  the 
fact  that  they  have  placed  their  names  and 
residence  in  conspicuous  places  on  their 
packages,  and  have  otherwise  distinguished 
them  from  those  of  the  appellee,  should  re- 
lieve them  from  the  injunction.  But  the 
American  ball  blue  and  the  American  wash 
blue  were  articles  well  known  to  the  trade  and 
to  the  public  as  the  manufactures  of  the  ap- 
pellee before  the  appellants  entered  upon  the 
business  of  selling  bluing.  These  articles, 
and  the  names  by  which  they  were  known, 
had  an  established  reputation,  and  com- 
manded a  lucrative  trade.  To  the  dealers  in 
bluing  the  appellants  were  unknown.  The 
only  effect  of  placing  their  unfamiliar  names 
and  residence  upon  the  packages  of  bluing 
under  the  names  of  the  appellee's  well-known 
articles  was  to  give  to  the  appellants  the 
benefit  of  the  established  reputation  of  the 
appellee's  articles,  and  thus  to  enable  them 
to  derive  greater  benefit  from  their  fraud. 
"That  is  an  aggravation,  and  not  a  justifi- 
cation, for  it  is  openly  trading  in  the  name 
of  another  upon  the  reputation  acquired  by 
the  device  of  the  proprietor."    Menendez  v. 
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Holt,  128  U.  S.  514,  521,  32  L.  ed.  526,  528, 
9  Sup.  Ct.  Rep.  143;  Oillott  v.  Eaterbrook, 
48  N.  Y.  374,  378,  8  Am.  Rep.  553. 

It  is  said  that  the  appellee  was  entitled 
to  no  relief  because  the  names  "American 
Ball  Blue"  and  "American  Wash  Blue"  do 
not  denote  origin  or  ownership,  and  there- 
fore cannot  constitute  trademarks,  and  be- 
cause the  appellee  registered  its  trademark, 
which  did  not  consist  of  any  of  the  words 
constituting  these  names,  and  it  thereby  dis- 
claimed their  use  as  trademarks.  But  this 
is  not  a  suit  for  the  infringement  of  trade- 
marks, but  to  restrain  the  sale  of  the  goods 
of  one  manufacturer  as  those  of  another; 
and  a  complainant  has  the  same  right  to  an 
injunction  against  the  perpetration  of  such 
a  fraud  by  the  use  of  words  or  names  which 
do  not  in  themselves  indicate  origin  or  own- 
ership, and  which  are  incapable  of  use  and 
are  disclaimed  as  trademarks,  as  he  has 
against  its  commission  by  the  use  of  any 
other  terms  or  expressions.  Whether  the 
brands  "American  Ball  Blue"  and  ."Amer- 
ican Wash  Blue"  indicated  the  origin  and 
ownership  of  the  articles  to  which  they  were 
applied  in  1872  and  1874,  when  they  were 
first  used,  or  not,  the  evidence  is  overwhelm- 
ing that  by  association  they  came  to  point 
out  to  the  trade  articles  made  and  owned  by 
the  appellee  long  before  1898,  when  the  ap- 
pellants first  appropriated  them,  and  it  was 
for  this  reason  alone  that  they  used  them 
in  their  endeavor  to  deceive  the  public  and 
to  filch  the  business  of  the  appellee.  These 
facts  furnish  ample  grounds  for  the  injunc- 
tion whether  the  words  were  capable  of  use 
as  trademarks  or  not. 

The  appellee  has,  since  1895,  been  engaged 
in  manufacturing  and  selling  bluing  under 
the  names  "Germania  Ball  Blue"  and  "Bava- 
rian Ball  Blue"  in  boxes  simulating  foreign 
products,  and  counsel  for  appellants  insist 
that  these  names  were  false  and  misleading, 
and  that  the  appellee  was  entitled  to  no  re- 
lief from  a  court  of  equity,  because  it  did 
not  come  with  clean  hands.  The  principle 
that  "he  who  comes  into  equity  must  do  so 
with  clean  hands"  is  familiar  and  indisputa- 
ble. But  it  does  not  repel  all  sinners  from 
courts  of  equity,  nor  does  it  disqualify  any 
complainant  from  obtaining  relief  there  who 
has  not  dealt  unjustly  in  the  very  transac- 
tion concerning  which  he  complains.  The  in- 
iquity which  will  repel  him  must  have  an 
immediate  and  necessary  relation  to  the 
equity  for  which  he  sues.  Bering  v.  Win- 
Chelsea,  I  Cox,  Ch.  Gas.  318,  319,  2  Bos.  & 
P.  270;  Lewis's  Appeal,  67  Pa.  153,  166; 
Baieman  v.  Fargason,  2  Flipp.  660,  4  Fed. 
32,  33;  Bispham,  £q.  61.  There  is  no  evi- 
dence that  the  appellee  has  been  guilty  of 
any  injustice,  fraud,  or  wrong  in  acquiring 
the  good  will  of  its  business  in  the  American 
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ball  blue  and  the  American  wash  blue,  which 
is  the  subject  of  this  suit,  or  in  its  relations 
with  the  appellants,  and  relief  cannot  be 
denied  to  it  because  it  may  have  been  wicked 
in  other  transactions  which  affect  neither 
the  appellants  nor  the  equity  here  under 
consideration. 

TTie  decree  below  ie  affirmed. 

Thayer,  Gircuit  Judge,  dissenting: 
As  I  have  reached  a  conclusion  different 
from  that  announced  by  my  associates,  I 
deem  it  proper  to  state  my  views  concerning 
the  questions  of  law  and  fact  whieh  arise 
in  the  case,  and,  first,  with  respect  to  the 
facts.  The  Heller  &  Merz  Gompany,  here- 
after termed  the  "complainant,"  or  its  pred- 
ecessors, began  the  manufacture  of  bluing, 
as  it  seems,  at  Newark,  New  Jersey,  about 
the  year  1868  or  1869.  At  first  they  manu- 
factured bluing  only  in  the  form  of  a  pow- 
der. Later,  in  the  year  1872,  they  began  to 
put  it  up  in  the  form  of  round  pellets  or 
balls  about  the  size  of  small  marbles;  and 
later  still,  in  the  year  1874  or  1876,  they 
began  to  manufacture  bluing,  to  some  extent, 
in  the  form  of  round  lozenges  or  wafers. 
To  the  bluing  which  was  put  up  in  the  form 
of  balls  they  applied  the  name  "American 
Ball  Blue,"  and  to  that  put  up  in  the  form 
of  round  lozenges  they  claim  to  have  ap- 
plied the  name  "American  Wash  Blue"  when 
they  first  began  to  manufacture  it  in  that 
form.  The  evidence  shows,  however,  that 
what  is  now  termed  "American  Wash  Blue" 
was  as  commonly,  and  perhaps  more  fre- 
quently termed  "Lozenger  Blue"  until  the 
year  1878,  when  Pomeroy  &  Olmsted,  a  firm 
which  subsequently  became  G.  M.  Olmsted 
&  Company,  took  hold  of  the  latter  kind  of 
bluing,  and  advertised  it  extensively  in  the 
northwest,  with  the  consent  of  the  complain- 
ant, as  an  article  of  their  own  manufacture, 
under  the  name  "American  Wash  Blue." 
Even  while  Olmsted  &  Company  were  thus 
advertising  and  selling  it  as  their  own 
product  under  the  name  "American  Wash 
Blue,"  the  plaintiff  company  most  frequent- 
ly referred  to  it  in  their  letters  and  bills  as 
"Lozenger  Blue."  To  my  mind,  the  evidence 
leaves  little  room  for  doubt  that  the  words 
"American  ball  blue"  and  "American  wash 
blue"  were  originally  adopted  by  the  complain- 
ant itself  solely  for  descriptive  purposes, 
— that  is  to  say,  to  describe  a  bluing  made 
in  the  United  States,  and  to  be  used  for 
laundry  purposes;  the  one  kind  put  up  in 
the  form  of  balls,  and  the  other  in  the  shape 
of  round  lozenges.  There  is  no  evidence 
1  think,  which  indicates  that  either  name 
was  chosen  as  an  artificial  brand,  but  the 
testimony  rather  indicates  that  the  names 
were  selected  because  they  accurately  de- 
scribed the  articles  to  which  they  were  ap- 
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plied,  the  word  "American"  differentiating 
them  from  several  kinds  of  bluing  which 
were  made  abroad,  and  imported  into  this 
country  for  sale.  Olmsted  &  Company,  who 
were  soap  makers  at  Cedar  Rapids,  Iowa, 
for  twenty  years  succeeding  the  year  1878, 
advertised  bluing  put  up  in  the  form  of 
round  lozenges,  extensively,  as  "American 
wash  blue,"  throughout  the  states  of  Iowa, 
Minnesota,  and  the  Dakota  territories,  and 
built  up  an  extensive  trade  in  the  article  in 
those  states  and  territories.  The  bluing 
was  put  up  in  cylindrical-shaped  blue  paper 
boxes  of  sufficient  diameter  to  contain  the 
lozenges.  The  cylindrical  boxes  bore  on  one 
end  a  white  label  on  which  was  stamped  the 
letter  "U"  surrounded  by  a  .small  triangle, 
and  on  the  three  sides  of  this  triangle  were 
printed  in  very  small  letters  the  words 
"American  Ultramarine  Works,  Trade- 
Mark."  Wrapped  around  the  cylindrical 
box  was  another  larger  label,  commending 
the  qualities  of  the  article,  and  giving  direc- 
tions for  its  use,  which  was  signed  as  fol- 
lows: "G.  M.  Olmsted  &  Company,  Soap 
Makers,  Cedar  Rapids,  Iowa."  The  small 
cylindrical  paper  boxes  were  packed  in 
larger  wooden  ones,  on  the  ends  of  which  were 
stenciled  the  following  words:  "American 
Wash  Blue.  G.  M.  Olmsted  &  Co.,  Cedar 
Rapids,  Iowa."  The  packages  of  American 
wash  blue  as  put  up  and  sold  by  Olmsted 
&  Company  with  the  full  knowledge  of  the 
complainant  bore  no  marks  indicating  to  the 
public  that  the  article  was  made  by  the  com- 
plainant other  than  the  above  described  label 
on  the  end  of  the  cylindrical  boxes,  and  the 
evidence  shows  beyond  peradventure  that 
nearly  all  of  Olmsted's  customers  were  ig- 
norant of  the  existence  of  such  a  concern  as 
the  Heller  &  Merz  Company,  and  supposed 
that  the  article  was  made  by  or  for  Olmsted 
&  Company,  and  that,  the  words  "American 
wash  blue"  were  wholly  descriptive.  While 
Olmsted  &  Company  handled  American  wash 
blue, — that  is  to  say,  for  twenty  years  suc- 
ceeding the  year  1878, — ^the  complainant 
manufactured  and  sold  no  other  lozenger 
bluing,  except  a  small  amount  in  the  states 
of  Illinois  and  Wisconsin.  They  manufac- 
tured bluing  in  that  form  for  twenty  years, 
principally  to  fill  orders  for  Olmsted  &.  Com- 
pany. The  defendants  below.  Shaver,  Blake, 
&  Company,  acquired  the  good  will  of  the 
business  of  Olmsted  &  Company  when  the 
latter  firm  was  dissolved  by  the  death  of  one 
of  its  members.  Shortly  thereafter,  in  the 
year  1898,  they  commenced  to  advertise  and 
sell  lozenger  blue  in  the  same  form  of  pack- 
age that  it  had  been  sold  by  Olmsted  &  Com- 
pany, using  the  words  "American  wash 
blue,"  as  their  predecessor  in  interest  had 
used  them ;  but  they  ceased  to  affix  the  label 
at  the  end  of  the  cylindrical  boxes  which 
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bore   the   impress   of   the   letter   "U"   snr* 
rounded  by  the  triangle  above  described.  The 
defendants  purchased  the  bluing  from,    or 
had  it  manufactured  for  them  by  the  Inter- 
national   Ultramarine    Works    located     at 
Staten  Island,  New  York,  and  they  ceased 
to    patronize    the    complainant    company. 
Thereupon,  as  it  seems,  the  complainant  be- 
gan to  sell  American  wash  blue  put  up  in 
the  form  of  lozenges  in  the  territory  former- 
ly occupied  by  Olmsted  &  Company,  and — 
to  retaliate  apparently,  as  Olmsted  &  Com- 
pany had  never  sold  the  ball  blue — ^the  de- 
fendants    began     to     advertise     and     sell 
it  as  well  as  the  wash  blue.    The  boxes, 
however,   in  which   the  defendants  packed 
packed  and  sold  ball  blue  which  was  manu- 
factured for  them  by  the  International  Ul- 
tramarine   Works,    bore    no    resemblance 
whatever  to  the  boxes  in  which  the  complain- 
ant had  theretofore  packed  and  sold  its  ball 
blue.    The  defendants'  boxes  were  different 
in  color,  and  had  the  words  "Shaver,  Blake 
&   Company,   Cedar  Rapids,  Iowa,"  promi- 
nently displayed  on  the  face  of  the  boxes. 
No  one,  in  my  judgment,  could  have  possibly 
mistaken  the  defendants'  ball  blue  for  sim- 
ilar goods  of  the  complainant's  manufac- 
ture, if  he  had  exercised  the  slightest  care. 
Moreover,   this   record   fails   to   show   that 
there  is  any  substantial  difference  in  the 
bluing  made  by  the  complainant  and  by  the 
International  Ultramarine  Works.    The  ar- 
ticle manufactured  by  each  concern  is  the 
same,  and  nothing  in  this  record  would  in- 
dicate that  one  is  a  better  article  than  the 
other.     This  litigation,  as  I  view  it,  is  the 
outgrowth  of  the  foregoing  facts. 

The  decree  of  the  lower  court,  which  is  ap- 
proved by  the  majority  opinion,  enjoins  the 
defendants,  among  other  things,  from  selling 
or  offering  for  sale  any  blue  or  bluing  under 
the  name  "American  Wash  Blue"  or  "Ameri- 
can Ball  Blue"  unless  it  is  manufactured  by 
the  complainant  company.  It  is  also  said  in 
the  majority  opinion  that  the  defendants 
"have  no  right  to  make  or  sell  American  bait 
blue  or  American  wash  blue;"  and,  further- 
more, that  "the  names  of  the  articles  in 
which  they  [the  defendants]  have  the  right 
to  deal  are  'Ball  Blue'  or  'Wash  Blue.' "  At 
the  same  time  it  is  conceded  in  the  majority 
opinion — and  of  this  proposition  there  can 
be  no  doubt — ^that  the  words  "American 
wash  blue"  and  "American  ball  blue"  are 
purely  descriptive  words  and  phrases,  which 
cannot  be  monopolized  as  a  trademark  by 
any  manufacturer  of  bluing.  To  my  mind* 
the  two  propositions  thus  announced  are  an- 
tagonistic, namely,  that  a  manufacturer  of 
bluing  cannot,  as  respects  that  article,  ob- 
tain a  monopoly  of  the  aforesaid  words  and 
phrases,  because  they  are  confessedly  de> 
scriptive,  but  that  he  may  make  use  of  the 
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words  himself,  and  enjoin  another  manufac- 
turer, who  makes  the  same  article,  from  us- 
ing them  to  describe  his  own  product.  If 
the  latter  of  these  propositions  is  sound  law, 
then  it  is  apparent,  I  think,  that  the  former 
proposition  ought  to  be  abandoned,  and  that 
it  be  henceforth  conceded  that  one  qf  the 
fundamental  doctrines  of  the  law  of  trade- 
mark is  no  longer  tenable,  namely,  that  no 
one  is  entitled  to  monopolize  either  words 
or  phrases,  which,  as  applied  to  a  given  ar- 
ticle, are  purely  descriptive  of  its  kind,  or 
quality,  or  place  of  manufacture.  It  will  be 
observed  that  the  opinion  of  the  majority 
concedes  the  defendants'  right  to  sell  their 
product  imder  the  names  "Ball  Blue"  and 
"Wash  Blue,"  but  denies  their  right  to  make 
use  of  the  word  "American"  in  connection 
therewith,  and  I  am  unable  to  perceive  any 
substantial  reason  why  the  right  to  use  the 
former  of  these  words  should  be  admitted, 
and  the  right  to  use  the  latter  denied.  The 
word  "American"  is  no  less  descriptive  than 
the  words  "wash  blue"  or  the  words  "ball 
blue."  It  indicates  that  the  bluing  is  made 
in  America,  and  is  a  domestic  product,  just 
as  the  word  "wash"  indicates  that  the  bluing 
is  designed  for  washing  purposes,  and  the 
word  "ball"  indicates  that  the  bluing  is  put 
up  in  the  form  of  small  pellets.  The  words 
in  question  are  each  purely  descriptive,  and, 
as  the  complainant  company  and  as  the  de- 
fendants both  employ  them,  they  are  used  in 
a  very  natural  relation  to  each  other  to  apt- 
ly describe  the  two  articles  to  which  they  are 
applied,  and  to  show  that  they  are  a  domes- 
tic, not  a  foreign,  product. 

Another  observation  to  be  made  concern- 
ing the  decree  below  and  the  majority  opin- 
ion is  that  the  relief  afforded  is  not  based  on 
the  ground  that  the  descriptive  words  in 
question  have  been  used  on  boxes  or  pack- 
ages containing  bluing  which  are  made  in 
imitation  of  the  complainant's  boxes  and 
packages,  and  for  that  reason  are  liable  to 
deceive  the  public,  and  lessen  the  complain- 
ant's trade.  The  injunction  is  so  framed 
that  the  phrases  "American  wash  blue"  and 
"American  ball  blue"  cannot  be  used  by  the 
defendants  under  any  circumstances,  even 
though  they  put  up  ball  blue  and  lozenger 
blue  in  boxes  which  are  so  totally  unlike 
those  employed  by  the  complainant  that  they 
would  not  mislead  a  customer  who  was 
grossly  negligent.  The  injunction  against 
using  the  words,  therefore,  is  not  founded 
upon  any  deception  practised  or  attempted 
to  be  practised,  except  such  as  may  result 
from  the  use  of  words  in  a  purely  natural 
relation  to  each  other,  which  are  confessedly 
descriptive,  and  cannot  be  monopolized  as  a 
trademark.  The  reason  assigned  for  award- 
ing such  an  injunction  is  that  it  may  be 
granted  on  the  ground  that  the  defendants 
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employ  these  words  with  intent  to  purloin 
some  of  the  complainant's  trade,  and  thai 
their  conduct  in  so  doing  is  fraudulent.  But, 
in  my  opinion,  an  appropriate  answer  to  thi» 
suggestion  is  that  a  person  cannot  be  said 
to  have  been  guilty  of  any  such  fraud  as  a 
court  of  law  or  equity  will  redress  when  he 
makes  use  of  words  or  phrases  to  describe 
an  article  which  he  manufactures,  which,  as 
applied  to  that  article,  are  purely  descrip- 
tive, and  hence  are  the  common  property  of 
all  who  manufacture  or  deal  in  the  article. 
The  law,  except  in  a  few  rare  cases  does  not 
concern  itself  with  the  motives  of  men  when 
their  acts  are  lawful,  and  injuries  which  re- 
sult to  others  from  the  exercise  of  lawful 
rights  or  privileges  are  damnum  absque  in- 
juria, Passaic  Print  Works  v.  Ely  d  W. 
Dry-Qoods  Co,  62  L.  R.  A.  673,  44 
C.  C.  A.  426,  105  Fed.  163,  If  the 
words  "American  wash  blue"  and  "Amer- 
ican ball  blue,"  as  the  complainant  con- 
tends, have  become  associated  in  the  pub- 
lic mind  with  two  articles  which  it  manu- 
factures in  such  a  way  that  they  have  ceased 
to  be  descriptive  of  the  articles,  and  have  ac- 
quired a  meaning  which  is  secondary  and  ar- 
bitrary, then  this  result  is  attributable  to 
the  complainant's  own  fault.  If  such  a  re- 
sult was  liable  to  ensue,  it  should  have 
chosen  a  brand  originally  which  was  arbi- 
trary, and  that  might  have  been  monopo- 
lized. It  had  no  greater  need  of  employing 
the  descriptive  words  in  question  than  the 
defendants  have  to  describe  the  bluing  which 
they  sell.  It  cannot,  therefore,  by  reason  of 
the  peculiar  result  above  mentioned,  insist 
that  other  manufacturers  of  bluing  in  thia 
country  shall  not  call  their  product  "Amer- 
ican Wash  Blue"  and  "American  Ball  Blue" 
if  it  is  so  in  fact.  It  requires  but  little  pen- 
etration to  see  that,  if  this  doctrine  of  "sec- 
ondary signification"  is.  adopted  in  these 
days  of  fierce  competition,  the  most  common 
descriptive  words  and  phrases  will  be  monop- 
olized, or  at  least  that  attempts  will  be 
made  repeatedly  to  monopolize  them,  and 
little  difficulty  will  ordinarily  be  experienced 
in  obtaining  testimony  to  support  the  claim 
that  common  and  necessary  descriptive 
words  have  by  long-continued  use  acquired 
a  secondary  meaning.  I  am  willing  to  con- 
cede that  one  or  two  English  cases  cited  in 
the  majority  opinion,  particularly  Thomp- 
son V.  Montgomery,  L.  R.  41  Ch.  Div.  36,  58 
L.  J.  Ch.  N.  S.  374,  60  L.  T.  N.  S.  766,  37 
Week.  Rep.  637,  and  the  same  case  as  re- 
ported in  [1891]  A.  C.  217,  sustain  the  doc- 
trine contended  for  by  my  associates  that  a 
descriptive  word  by  association  with  an  ar- 
ticle may  acquire  a  secondary  signification, 
and  that,  when  such  secondary  meaning  has 
been  acquired,  the  use  of  it  by  another  may 
be  enjoined ;  but,  as  I  read  and  construe  the 
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American  decisions, — ^particularly  the  deci- 
sions of  the  Supreme  Court,  which  are  con- 
trolling authority  here, — ^the  doctrine  in 
question  has  not  been  approved  to  the  extent 
to  which  it  has  been  carried  in  the  case  in 
hand.  In  Singer  Mfg.  Co.  v.  June  Mfg.  Co. 
163  U.  S.  169,  41  L.  ed.  118,  16  Sup.  Ct, 
Rep.  1002>  the  right  of  the  public  to  make 
use  of  the  word  "Singer"  as  descriptive  of  a 
particular  sewing  machine  after  the  expira- 
tion of  the  patent  on  the  machine  was  up- 
held, with  the  single  limitation  that  one  who 
makes  such  machines,  and  calls  them  by  that 
name,  must,  by  other  marks  and  signs  on  the 
machines,  clearly  indicate  to  the  public  that 
they  are  made  by  him,  and  not  by  the  orig- 
inal Singer  Company.  The  recent  case  of 
Elgin  Nat.  Watoh  Co.  v.  Illinois  Watch  Case 
Co.  179  U.  S.  665,  46  L.  ed.  365,  21  Sup.  Ct. 
Hop.  270,  as  I  construe  it,  inculcates  the 
same  doctrine,  namely,  that  a  manufacturer 
cannot  be  enjoined  from  making  use  of 
words  or  phrases  which  in  their  primary 
sense  are  clearly  descriptive  of  the  article 
which  he  manufactures ;  and  that,  even  when 
such  words,  as  used  by  another,  have  ac- 
quired a  secondary  signification,  the  most 
that  a  court  of  equity  can  do  for  his  protec- 
tion is  to  require  third  parties  who  have  oc- 
casion to  use  them  to  affix  other  marks  and 
signs,  or  indulge  in  such  explanations,  as 
will  most  effectually  prevent  a  confusion  of 
goods.  These  are  the  latest  decisions  by  the 
Supreme  Court  on  the  subject,  but  prior 
thereto  it  was  said  in  Broum  Chemical  Co. 
V.  Meyer,  139  U.  S.  540,  547,  35  L.  ed.  247, 
250,  11  Sup.  Ct.  Rep.  625,  concerning  de- 
scriptive words  which  could  not  become  a 
trademark:  **If  the  words  .  .  .  cannot 
be  lawfully  appropriated  as  a  trademark,  it 
is  difficult  to  see  upon  what  theory  a  person 


making  use  of  these  or  similar  words  can  be 
enjoined.  We  understand  it  to  be  conceded 
that  these  words  do  not  in  themselves  consti- 
tute a  trademark.  It  follows,  then,  that  an* 
other  person  has  the  right  to  use  them  un- 
less he  uses  them  in  such  connection  with 
other  words  or  devices  as  to  operate  as  a  de- 
ception upon  the  public." 

Similar  views  were  also  expressed  in  the 
case  of  Goodyear* 8  India-Rubber  Olove  Mfg. 
Co.  v.  Goodyear  Rubber  Co.  128  U.  S.  598, 
602,  32  L.  ed.  535,  537,  9  Sup.  Ct.  Rep.  166. 
See  also  Illinois  Watch  Case  Co.  ▼.  Elgin 
Nat.  Watoh  Co.  36  C.  C.  A.  237,  94  Fed.  667. 

My  conclusion  is,  therefore,  that  the  in- 
junction in  its  present  form  ought  not  to 
stand,  because  the  defendants  have  the  right 
to  use  the  words  "American  wash  blue"  and 
"American  ball  blue,"  and  to  use  the  words 
in  that  relation  to  each  other,  these  being 
clearly  descriptive  words  and  phrases,  pro- 
vided they  neither  simulate  the  complain- 
ant's boxes  or  packages,  and  provided  they 
display  their  own  name  prominently  on  their 
boxes,  circulars,  and  advertisements,  and 
with  equal  prominence  state  that  the  bluing 
which  they  sell  is  manufactured  for  them  by 
the  International  Ultramarine  Works  of 
Staten  Island,  New  York,  and  is  not  the 
complainant's  product.  I  have  no  fault  to 
find  with  that  part  of  the  restraining  order 
which  enjoins  the  defendants  from  holding 
themselves  out  to  the  public  as  the  owners 
of  the  names  "American  Wash  Blue"  and 
"American  Ball  Blue,"  or  as  the  manufac- 
turers of  those  articles,  since  no  one,  in  my 
judgment,  is  or  can  be  the  owner  of  these 
names,  or  have  an  exclusive  property  there- 
in. 

Petition  for  rehearing  denied. 


NORTH   CAROLINA    SUPREME   COURT. 


Arthur  DRUM,  Appt., 

V. 

Abel  S,  MILLER. 

(135  N.   C.   204.) 

1.    A   teacher   la   not   liable   for   perma- 
nent   Injuries  inflicted   without   malice   in 


tlie  correction  of  a  pupil,  unless  they  were 
of  such  a  nature  that  a  reasonably  pmdeot 
person  would  reasonably  foresee  that  a  per- 
manent Injury  of  some  kind  would  naturally 
or  probably  result  from  his  act. 
2.  To  render  a  teaclier  liable  for  In- 
juries Inflicted  upon  a  pnpll  by-  an  at- 
tempt to  correct  him  In  a  TfYon^fnl 
manner,   It  is  not  necessary  that  he  should 


Note. — Liahiliiy  of  school-teacher  for  personal 
injury  to  pupil. 

I.  Introductory,  891. 
II.  Reasonable  restraint  or  correction. 

a.  In  general,  801. 

b.  When  injury  results  from  punishment 

on  account  of  defect  in  pupiVs  con- 
stitution unknown  to  teacher,  892. 

c.  When  pupil  is  of  ape,  892. 

d.  When    teacher   is    not   regularly    ap- 

pointed, 892. 
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III.  Eaccssice  restraint  or  cmTection. 

a.  In  general,  893. 

b.  Error  of  judgment. 

1.  The  discretionary  nature  of  the 

power    to    punish,    vested    in 
teachers,  894. 

2.  Presumption    of    proper    motive, 

894. 

3.  Effect  of  proper  motive,  885. 

c.  Improper   motive,   896. 

IV'.  Punishment  infticted  without  proper  cause, 
897. 
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be  able  to  foresee  that  the  particular  injury 
hifllcted  would  be  the  natural  and  probable 
consequence  of  his  act. 
3.  A  teacher  is  liable  for  tbe  destrac- 
tlon  of  the  sivht  of  a  papll  by  throw- 
ing a  pencil  at  him  to  attract  his  attention 
If  he  did  not  act  with  ordinary  care,  and  the 
injury  was  the  natural  and  probable  result 
of  his  negligence,  and  he  ought  reasonably 
to  have  foreseen  that  a  permanent  Injury 
would  be  the  natural  and  probable  conse- 
quence of  his  act. 

(April  26,  1904.) 

APPEAL  by  the  plaintiff  from  a  judgment 
of  the  Superior  Court  for  Catawba 
County  in  favor  of  defendant  in  an  action 
brought  to  recover  damages  for  personal  in- 
juries alleged  to  have  been  caused  by  de- 


'fendant's  wrongful  or  negligent  attempt  to 
correct  plaintiff,  who  was  his  pupil.  Re- 
versed, 

Statement  by  Walker,  J. : 

This  is  an  action  brought  by  the  plaintiff 
to  recover  damages  for  an  injury  to  one  of 
his  eyes,  which  is  alleged  in  the  complaint 
to  have  been  caused  by  the  wrongful  and 
negligent  act  of  the  defendant.  There  is  not 
much  dispute  about  the  facts.  At  the  time 
the  injury  was  received  the  defendant  was 
a  teacher  in  a  public  school  of  Catawba 
county,  and  the  plaintiff  was  one  of  his 
pupils.  While  the  school  was  in  session, 
and  plaintiff's  class  was  reciting  one  of  its 
lessons,  the  attention  of  the  plaintiff  was 
attracted  by  some  disturbance  in  the  school- 


V.  When  cause  of  punishment  is  unknown  to 

pupil,  807. 
VI.  Jicasonablencss   or  eapcesslveness   of  pun- 
ishment is  for  the  jury, 

a.  In  general,  897. 

b.  Material  considerations,  898. 
VII.  Statutes,  899. 

I.  Introductory. 

The  school-teacher's  authority  to  use  force 
in  the  government  of  his  pupils  springs  from 
the  power  and  duty  of  restraint  and ,  correction 
vested  by  law  in  parents. 

As  parents  are  bound  to  maintain  and  edu- 
cate their  children,  the  law  has  given  them  a 
right  to  the  exercise  of  such  discipline  as  may 
be  requisite  for  the  discharge  of  their  sacred 
trust.     2  Kent.  Com.  203. 

Vfhen  parents,  in  fuiailing  their  duty  of 
training  their  child  into  a  useful  and  virtuous 
member  of  society,  place  him  in  charge  of  a 
school-teacher  for  the  purpose  of  acquiring  cer- 
tain forms  of  education,  by  that  fact  the  school- 
teacher becomes  in  loco  parentis  in  regard  to  all 
matters  pertaining  to  that  particular  phase  of 
the  child's  Mfe  which  Is  Intrusted  to  his  guidance 
for  development,  including  the  power  and  duty 
of  correction. 

A  schoolmaster,  for  the  purpose  of  correction, 
represents  the  parent,  and  has  the  parental  au- 
thority In  this  regard  delegated  to  him.  Reg.  v. 
Hopley,  2  Fost.  &  F.  202. 

But  the  power  to  Inflict  punishment  thus 
delegated  to  and  vested  In  the  school-teacher 
Is  not  the  full  extent  of  the  parents*  right,  be- 
cause the  power  of  correction,  vested  in  par- 
ents, Is  little  liable  to  abuse,  being  continually 
restrained  by  natural  aCTectlon,  and  the  school- 
teacher, of  course,  has  no  such  natural  restraint, 
and,  therefore,  must  be  limited  to  temperately 
exercising  the  power  to  inflict  such  punishment 
as  Is  necessary  to  answer  the  purposes  for 
which  he  is  employed.  Lander  v.  Seaver,  32 
Vt.  114.  76  Am.  Dec.  156. 

The  delegation  by  the  parent  of  part  of  his 
parental  authority  to  a  schoolmaster  places  the 
latter  in  loco  parentis,  and  gives  him  the  power 
to  exercise  such  restraint  and  correction  as  may 
be  necessary  to  answer  the  purposes  for  which 
he  is  employed.     1  Bl.  Com.  453. 

The  schoolmaster's  authority  to  correct  his 
scholars  Is  that  part  of  the  parental  power  of 
restraint  and  correction,  delegated  to  him,  which 
may  be  necessary  to  answer  the  purpose  for 
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which  he  Is  employed.  Stevens  v.  Fassett,  27 
Me.  266. 

A  parent,  when  he  places  his  child  with  a 
schoolmaster,  delegates  to  him  all  of  his  own 
authority,  so  far  as  It  is  necessary  for  the  wel- 
fare of  the  child.  Fitzgerald  v.  Northcote,  4 
Fost.  &  F.  656. 

The  foundation  of  the  schoolmaster's  right  to 
exercise  discipline  over  his  scholars  is  a  duty 
vested  by  law  in  parents  to  maintain  and  edu- 
cate tbeir  oCTsprhig,  which  includes  such  power 
of  correction  as  may  be  requisite  for  the  dis- 
charge of  their  sacred  trusts ;  and  so  much  of 
this  power  as  Is  necessary  for  the  purpose  is 
delegated  lo  the  schoolmaster  that  he  may  the 
better  accomplish  the  purpose  of  education. 
Boyd  V.  State,  88  Ala.  169,  16  Am.  St.  Rep. 
31,  7  So.  268,  arguendo. 

To  the  same  eCTect,  in  several  cases  the 
school-teacher's  authority,  thus  delegated  to 
him.  Is  regarded  as  extending  only  to  what  Is 
Just  and  proper  and  necessary  for  the  welfare 
of  the  pupil,  under  tbe  circumstances. 

The  relation  of  master  and  pupil  carries  with 
It  the  right  of  reasonable  corporal  punishment, 
delegated  from  the  parent  Cleary  v.  Booth 
[1893]  1  Q.  B.  465,  62  L.  J.  Mag.  Cas.  N.  S. 
87,  5  Reports,  263,  68  L.  T.  N.  S.  349,  41  Week. 
Rep.  391,  17  Cox,  C.  C.  611,  57  J.  P.  375,  ar- 
guendo. 

The  right  of  parents  to  inflict  corporal  pun- 
ishment upon  their  children  In  a  proper  manner 
and  to  a  proper  degree  is  delegated  to  the 
teacher  while  the  children  are  under  his  or  her 
charge.  Quinn  v.  Nolan,  7  Ohio  Dec.  Reprint. 
585. 

The  teacher,  who  is  charged  with  a  part  of 
the  parents*  duties  to  train  up  and  qualify  chil- 
dren for  becoming  useful  and  virtuous  mem- 
bers of  society,  is  by  law  invested  with  the 
parents*  power  to  administer  moderate  cor- 
rection when  It  shall  be  just  and  necessary  In 
order  to  control  stubbornness,  quicken  diligence, 
and  reform  bad  habits.  State  v.  Pendergrass. 
19  N.  C.  (2  Dev.  &  B.  L.)  865,  31  Am.  Dec.  416. 

II.  Reasonable  restraint  or  correction, 

a.  7/1  general. 

Thus,  it  follows  from  the  principles  above 
outlined  (I.)  that  a  teacher  Is  not  liable,  either 
civilly  or  criminally,  on  account  of  the  force  or 
violence  used  by  him  in  the  reasonable,  mod- 
erate, and  proper  correction  of  a  pupil.  Clasen 
V.  Pruhs  (Neb.)  95  N.  W.  640,  obiter. 
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room,  and  when  he  turned  his  head  to  see 
what  it  was  the  defendant  threw  at  him  a 
pencil,  which  he  at  the  time  had  in  his  hand. 
The  plaintiff  turned  his  head  back  just  at 
the  time  the  pencil  reached  him,  and  it 
struck  him  in  the  eye,  inflicting  a  very  pain- 
ful and  serious  wound,  and  causing  partial, 
if  not  total,  blindness.  The  plaintiff  in- 
sisted that  the  act  of  the  defendant  in  throw- 
ing the  pencil  was  done  maliciously,  and 
that,  even  if  there  was  no  malice,  the  injury 
to  the  plaintiff  was  a  permanent  one,  and, 
in  either  view  of  the  case,  the  defendant  was 
liable  to  him,  without  regard  to  any  ques- 
tion of  negligence  or  of  proximate  cause. 
The  defendant  contended,  on  the  contrary, 
that  there  was  no  malice,  and  that,  if  a  per- 
manent injury  was  the  result  of  the  act,  he 


Battery  by  a  teacher  giving  moderate  cor- 
rection to  bis  scholar  is  lawful.    3  Bl.  Com.  120. 

A  master  may  Justify  the  beating  of  his 
scholar  if  the  beating  is  in  the  nature  of  cor- 
rection inflicted  in  a  reasonable  manner  and 
with  a  proper  instrument.  3  Salk.  47;  Bacon, 
Abr.  title,  Assault  and  Battery,  C,  p.  373. 

As  long  as  a  teacher  confines  himself  within 
the  bounds  of  moderation,  he  is  protected  by 
law  from  liability  for  corporal  punishment  in- 
flicted upon  his  scholars.  Morrises  Case,  1  N.  Y. 
City  Hall   Rec.  52. 

A  schoolmaster  may,  for  the  purpose  of  cor- 
recting what  is  evil  in  a  child,  inflict  moderate 
and  reasonable  punishment.  Reg.  v.  Hopley, 
2  Post.  &  F.  202 ;  Cooper  v.  State,  8  Bazt.  324, 
35  Am.  Rep.  704. 

A  teacher  is  not  liable  in  trespass  for  as- 
sault and  battery  for  reasonable  corporal  pun- 
ishment inflicted  upon  a  pupil  on  account  of  the 
infraction  of  a  reasonable  regulation  of  the 
school.  Wilbur  v.  Berry,  71  N.  H.  619,  51  Atl. 
904. 

8o,  damages  may  not  be  recovered  from  a 
teacher  for  alleged  injuries  resulting  from  a 
reasonable  and  moderate  chastisement  by  him 
for  the  infraction  of  a  reasonable  and  needful 
rule.  Deskins  v.  Qose,  85  Mo.  485,  55  Am.  Rep. 
387. 

And  a  teacher  is  not  liable,  under  a  charge 
of  assault  and  battery,  for  inflicting  corporal 
punishment  In  a  reasonable  and  proper  spirit 
on  account  of  the  infraction  of  a  reasonable 
rule  Marlsbary  v.  State,  10  Ind.  App.  21,  37 
N.  E,  658. 

A  teacher  has  the  right  to  punish  disobedience 
of  reasonable  commands  with  kindness,  pru- 
dence, and  propriety ;  and,  where  the  evidence 
does  not  show  that  he  whipped  a  pupil  with 
unreasonable  severity,  he  will  not  be  liable  in  an 
action  for  assault  and  battery.  Danenhoffer  v. 
State,  69  Ind.  205,  35  Am.  Rep.  216. 

The  facts  in  Danenhoffer  v.  State,  69  Ind. 
418,  are  stated  to  be  substantially  the  same 
as  those  in  69  Ind.  295,  35  Am.  Rep.  216,  and 
the  decision  is  therefore  the  same. 

Corporal  punishment  may  be  Inflicted  without 
liability  upon  a  teacher's  part  when  the  cause 
is  sufficient,  the  instrument  suitable  to  the  pur- 
pose, the  manner  and  extent  of  the  correc- 
tion, the  part  of  the  person  to  which  it  is  ap- 
plied, and  the  temper  with  which  it  is  Infiicted 
are  all  distinguished  with  the  kindness,  pru- 
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threw  the  pencil  at  the  plaintiff  for  the  pur- 
pose of  attracting  his  attention,  and  in  the 
exercise  of  his  right  of  correction  and  dis^ 
cipline,  without  intending  to  cause  any  in- 
jury to  the  plaintiff,  and  not  foreseeing  at 
the  time  that  such  a  result  would  flow  from 
his  act.  Without  objection,  the  court  sub- 
mitted to  the  jury  two  issues,  as  follows: 
"(1)  Did  the  defendant  wrongfully  injure 
plaintiff,  as  alleged  in  the  complaint  ?  ( 2 ) 
What  damage,  if  any,  is  plaintiff  entitled  to 
recover?" 

There  were  no  prayers  for  instructions 
asked  by  the  plaintiff.  The  court  charged 
the  jury  as  follows:  That,  if  they  believed 
the  evidence,  they  should  find  "that  the  de- 
fendant was  a  school  teacher,  and  that  plain- 
tiff was  his  pupil,  and  was  reciting  his  les- 


dence,  and  propriety  which  become  the  station. 
Cooper  V.  McJunkin,  4  Ind.  290,  arffuendo. 

Teachers  may  Inflict  reasonable  punishment 
and  such  force  as  is  necessary  to  maintain 
order.    Com.  v.  Ebert,  11  Pa.  Dist.  R.  199. 

In  Kansas  a  teacher  nuiy  inflict  reasonable 
corporal  punishment.  State  v.  Ward,  2  Lane. 
L.  Rev.  272,  as  reported  in  3  Brightly's  Digest, 
p.  3165. 

'*A  magistrate,  being  of  opinion  that  caning 
on  the  hand  was  attended  by  risk  of  serioas 
injury,  convicted  a  schoolmaster  of  an  assault 
for  giving  a  pupil  four  strokes,  though  the  boy 
deserved  corporal  punishment,  and  the  caning 
was  inflicted  unobjectlonably  and  did  not  cause 
injury.  Held,  that  the  magistrate's  reasons 
were  Insuflicient,  and  the  conviction  must  be 
quashed."  Gardner  v.  Bygrave,  53  J.  P.  743, 
as  reported  in  14  Mew's  English  Digest,  647. 

b.  When  injury  results  from  punishment  on  ac- 
oount  of  defect  in  pupil's  constitution  un- 
known to  teacher. 

A  teacher  who  inflicts  only  proper  punish- 
ment upon  a  child  is  not  liable  for  injurious 
consequences  to  the  boy's  health,  which  fol- 
lowed on  account  of  some  hidden  defect  in  his 
constitution,  when  the  teacher  had  no  notice, 
by  warning  or  by  his  appearance,  that  the  child 
was  so  afllicted.  It  was  the  duty  of  the  parents 
to  see  that  the  teacher  was  informed  of  the 
fact  that  the  health  or  disposition  of  the  child 
would  render  the  punishment  permitted  by  the 
rules  of  the  school  dangerous  or  improper. 
Qulnn  V.  Nolan,  7  Ohio  Dec.  Reprint,  585. 

c.  When  pupU  is  of  age. 

A  teacher  is  not  guilty  of  assault  and  battery 
when  he,  with  the  aid  of  another,  unsacccM 
fully  attempts  by  force  to  remove  from  the 
teacher's  desk  one  who  attends  the  school  as 
a  pupil,  but  is  more  than  twenty-one  years  of 
age.  If  one  over  twenty-one  years  of  age  ap- 
plies and  is  received  as  a  pupil,  he  cannot,  if 
disobedient,  be  exempt  from  liability  to  punish- 
ment ;  and  it  is  the  teacher's  privilege  to  exert 
all  the  force  necessary  to  remove  him  from  the 
instructor's  desk,  which  he  refuses  to  leave 
Stevens  v.  Fassett,  27  Me.  266. 

d.  When  teacher  is  not  reffularly  appointed. 

One  who,  although  not  a  public  teacher  bj 
legal  appointment,  is  a  teacher  in  fact,  being 
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Bon  at  the  time  of  his  alleged  injury.  A 
teacI^Br  has  the  authority  to  inflict  upon  his 
pupil  such  punishment  as,  in  his  judgment, 
may  be  necessary  for  the  purpose  of  correc- 
tion; and  imless  such  punishment  shall 
seriously  endanger  the  life,  limb,  or  health 
of  the  pupil,  or  shall  disfigure  him,  or  cause 
some  permanent  injury  to  him,  or  was  in- 
flicted not  in  the  honest  discharge  of  his 
duty  as  a  teacher,  but  under  the  pretext  of 
duf^,  to  gratify  his  malice,  then  the  teacher 
would  not  be  responsible  for  the  injury  to 
the  child ;  or,  if  the  injury  was  not  the  prox- 
imate result  of  the  punishment,  the  teacher 
would  not  be  responsible  therefor.  An  act 
is  the  proximate  cause  of  an  injury  either 
when  it  is  the  direct  cause  thereof,  or  when 
the  injuiy  is  the  natural  and  probable  con- 


sequence of  the  act,  and  when,  in  the  exer- 
cise of  ordinary  care,  an  ordinarily  prudent 
person  would  have  foreseen  that  such  conse- 
quences would  likely  be  produced  thereby. 
A  party  is  presumed  to  have  intended  the 
necessary,  as  well  as  the  natural  and  prob- 
able, consequence  of  his  acts,"  The  court 
then  explained  to  the  jury  what  is  malice, 
and  further  charged  them  that,  if  the  plain- 
tiff was  inattentive,  and  defendant  threw  the 
pencil  at  him  for  the  purpose  of  punishing 
him,  and  inflicted  a  permanent  injury  upon 
him,  or  if  he  threw  the  pencil  at  the  plain- 
tiff for  the  purpose  of  gratifying  his  malice, 
and  injured  him,  and  the  injury  was  prox- 
imately caused  by  the  throwing  of  the  pencil, 
they  should  answer  the  first  issue  "Yes;" 
but    if    they    found    that    the    pencil    was 


in  the  occupation  of  the  schoolhouse  for  the 
purpose  of  giving  instruction  to  the  scholars 
of  the  dlstrlctp  is  not  liable  In  an  action  against 
him  for  assault  and  battery  on  account  of  force 
employed  by  him  in  removing  a  pupil  from  the 
building  wbo  refuses  to  comply  with  a  reason- 
able regulation  of  the  school,  when  be  uses 
no  unnecessary  force.  Kidder  v.  Chellis,  59 
N.   H.  478. 

III.  Excessive  restraint  or  correction. 
a.  In  general. 

A  teacher  who  goes  beyond  the  limits  of  his 
authority,  and  inflicts  a  greater  punishment 
than  is  necessary  for  the  welfare  of  the  child 
whose  training  is  intrusted  to  his  care,  is,  as 
a  general  rule,  and  In  the  absence  of  extenuating 
circumstances  (III.  b),  liable,  either  civilly  or 
criminally,  for  the  injury  done. 

The  right  of  a  schoolmaster  to  inflict  pun- 
ishment upon  his  pupils  extends  only  to  what 
is  necessary  for  the  maintenance  of  school  dis- 
cipline, the  interest  of  education,  and  the  de- 
gree proportionate  to  the  offense  conunitted. 
Brisson  v.  Lafontaine,  8  L.  C.  Jur.  173. 

Thus,  If  the  correction  exceeds  the  bounds 
of  due  moderation,  celther  in  the  measure  of  it 
or  in  the  instrument  used,  and  results  in  death, 
it  will  be  either  murder  or  manslaughter  ac- 
cording to  the  circumstances.  1  Hale,  P.  C. 
261 ;  Fost  C.  L.  262 ;  1  Hawk.  P.  C.  Ill ;  Reg. 
V.  Hopley,  2  Fost.  &  F.  202. 

Or  if  it  be  protracted  beyond  the  child's 
power  of  endurance,  and  death  ensues,  it  will 
be  at  least  manslaughter.  Reg.  v.  Flopley,  2 
Fost.   &  F.   202. 

A  plea  of  immoderate  castigavit  is  a  good 
reply  to  a  plea  of  justiflcation  by  a  teacher  in 
a  declaration  alleging  a  beating.    3  Salk.  47. 

The  infliction  by  a  schoolmaster  of  punish- 
ment with  a  thick  stick,  continued  two  hours 
and  a  half,  from  which  the  boy  almost  im- 
mediately died,  renders  the  schoolmaster  guilty 
of  manslaughter.  Reg.  v.  Hopley,  2  Fost.  &  F. 
202. 

And  the  killing  by  a  preceptor  of  a  pupil 
through  an  excessive  correction  of  his  person, 
being  a  great  intemperance,  will  not  be  en- 
tirely pardoned;  but  it  will  not  be  considered 
murder  unless  the  excess  is  so  great  that  it 
can  only  be  imputed  to  personal  malice  or  a 
depraved  temper.  Records  of  Justiciary  as  re- 
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ported  in  1  Uume,  Crim.  Law  of  Scotland,  p. 
237. 

So,  if  a  schoolmaster  exceeds  the  bounds  of 
due  moderation  in  administering  correction  to 
his  scholars,  he  becomes  criminally  liable ;  and, 
if  death  ensues  from  the  brutal  Injuries  in- 
flicted, he  may  be  liable,  not  only  for  assault 
and  battery,  but  .to  the  penalties  of  man- 
slaughter, or  even  murder,  according  to  the  cir- 
cumstances of  the  case.  Boyd  v.  State,  88  Ala. 
169,  16  Am.  St.  Rep.  'SI,  7  So.  268,  arguendo. 

And  if  school-teachers  inflict  such  punish- 
ment as  produces  or  threatens  lasting  mischief, 
they  are  liable  criminally  therefor.  State  v. 
Long,  117  N.  C.  791,  23  S.  E.  431. 

So,  any  punishment  inflicted  by  a  teacher 
which  seriously  endangers  life,  limbs,  or  health, 
or  disfigures  the  child,  or  causes  other  perma- 
nent injury,  may  be  pronounced  in  itself  im- 
moderate, as  not  only  being  unnecessary  for,  but 
inconsistent  with,  the  purpose  for  which  pun- 
ishment is  authorized  to  be  inflicted  by  the 
teacher,  viz.,  the  welfare  of  the  child.  State  v. 
Pendergrass,  19  N.  C.  (2  Dev.  &  B.  L.)  365,  31 
Am.    Dec.   416. 

A  schoolmaster  will  not  be  permitted  to  deal 
so  brutally  with  his  pupil  as  to  endanger  life, 
limbs,  or  health ;  nor  can  he  lawfully  disfigure 
or  perpetrate  on  his  person  any  other  perma- 
nent injury.  Boyd  v.  State,  88  Ala.  169,  16 
Am.  St.  Rep.  31,  7  So.  268. 

Corporal  punishment  that  occasions  perma- 
nent injury  is  not  within  the  discretionary 
power  of  the  teacher  to  inflict.  Com.  v.  Fell,  11 
Hazard,  I*a.  Reg.  179. 

It  is  not  necessary  that  the  injury  inflicted 
be  of  a  permanent  nature  in  order  to  render 
the  teacher  liable  civilly  or  criminally  on  the 
ground  of  excessive  punishment. 

Thus,  any  punishment  with  a  rod,  which 
leaves  marks  or  welts  on  the  person  of  the 
pupil  for  two  months  afterward  or  for  a  much 
less  time,  is  Immoderate  and  excessive.  State 
V.  MIzner,  50  Iowa,  145,  32  Anl.  Rep.  128. 

A  teacher  who  chastised  two  of  her  scholars 
with  a  stick  %  of  an  inch  in  diameter  at  the 
larger  end,  and  3  or  4  feet  in  length,  by  striking 
and  beating  them  upon  the  back,  neck,  arms, 
and  legs  to  such  an  extent  that  ecchymosis  re- 
sulted, is  liable  upon  an  Indictment  for  assault 
and  battery.     State  v.  Boyer,  70  Mo.  App.  156. 

And  a  teacher  who,  while  punishing  a  pupil, 
inflicts  severe  blows,  knocks  down,  and  wounds 
him,  must  be  deemed  to  have  gone  beyond  the 


804 


North  Carolina  Supbeme  Court. 


Apr., 


thrown,  not  for  the  purpose  of  punishing 
the  plaintiff,  but  to  recall  his  attention  to  the 
recitation,  and  they  further  found  from  all 
the  surrounding  circumstances  that  a  rea- 
sonably prudent  man,  in  the  exercise  of 
ordinary  care,  would  not  have  foreseen  that 
an  injury  would  likely  have  resulted  there- 
from, then  they  should  answer  the  first  issue 
"No,"  although  they  should  further  find  that 
the  plaintiff  was  permanently  injured,  for,  if 
injured  under  such  circumstances,  it  was  an 
accident ;  an  accident  being  an  event  from  a 
known  cause.  The  jury  were  further  in- 
structed that,  unless  they  found  from  the 
evidence  that  plaintiff's  injury  was  the  nat- 
ural and  probable  consequence  of  defendant's 
act  in  pitching  or  throwing  the  pencil;  and 
unless  they  found  that  a  prudent  man  might 


reasonably,  or  in  the  exercise  of  ordinary 
care,  have  expected  or  anticipated  that  the 
injury  would  likely  sesult  from  the  defend- 
ant's act, — they  should  answer  the  first  issue 
"No."  The  court  then  gave  the  defendant's 
second  prayer  for  instructions,  as  follows: 
''Unless  you  find  from  the  evidence  that  the 
plaintiff's  injury  was  the  natural  and  prob- 
able consequence  of  the  defendant's  act  in 
pitching  or  throwing  the  pencil,  it  will  be 
your  duty  to  answer  the  first  issue  *No;'** 
and  also  the  defendant's  third  prayer,  as  fol- 
lows: "Unless  you  find  from  the  evidence 
that  a  reasonable  prudent  man  might  rea- 
sonably, or  in  the  exercise  of  ordinary  care, 
have  expected  or  anticipated  that  the  injury 
complained  of  would  likely  result  from  the 
defendant's  act  in  throwing  or  pitching  the 


limits  of  his  lawful  authority  to  inflict  mod- 
erate correction,  unless  it  appears  that  there  is 
such  reBistance  upon  the  pupil's  part  as  to,  per- 
haps, render  the  acts  of  the  teacher  necessary 
in  self-defense.     Hathaway  v.  Rice,  19  Vt.  102. 

If,  in  Infllctlnsr  punishment  upon  his  pupil, 
a  teacher  goes  beyond  the  limit  of  modern 
castigation,  and  either  in  the  mode  or  degree  of 
correction  is  guilty  of  any  unreasonable  or  dis- 
proportionate violence  or  force,  he  Is  clearly 
liable  for  such  excess  in  a  criminal  prosecution. 
Com.  V.  Randall,  4  Gray,  36. 

So,  excessive  punishment  will  render  a  teacher 
liable  to  conviction  upon  an  indictment  for  as- 
sault and  battery.  Anderson  v.  State,  8  Head, 
455,  75  Am.  Dec.  774. 

A  teacher  is  liable  civilly  or  criminally  if 
the  correction  is  Immoderate  and  unreasonable. 
Clasen  v.  Pruhs  (Neb.)  95  N.  W.  640. 

A  teacher  Is  liable  if  he  inflicts  corporal  pun- 
ishment upon  the  pupil  which  the  general  Judg- 
ment of  reasonable  men,  after  thought  and  re- 
flection, would  call  clearly  excessive.  Patter- 
son V.  Nutter,  78  Me.  509,  57  Am.  Rep.  818,  7 
Atl.   273. 

If,  considering  all  the  circumstances  in  the 
case,  a  punishment  is  excessive,  a  teacher  is 
liable  for  assault  and  battery.  Marlsbary  v. 
State,  10  Ind.  App.  21,  37  N.  B.  558. 

Whenever  the  correction  inflicted  clearly  ap- 
pears to  have  been  excessive.  It  must  be  judged 
to  have  been  illegal.  Hathaway  v.  Rice,  19  Vt. 
102. 

Since  a  parent  cannot  delegate  a  greater  au- 
thority than  he  himself  possesses,  therefore, 
although  a  father  expressly  authorizes  a  school- 
master to  chastise  his  son,  that  does  not  re- 
lieve the  master  from  liability  for  excessive 
chastisemtnt  inflicted  by  him,  resulting  in  lull- 
ing the  child.    Reg.  v.  Hopley,  2  Fost.  &  F.  202. 

b.  Error  of  judgment. 

1.  The  discretionary  nature  of  the  power  to  pun- 
ish, vested  in  teachers. 

The  law  recognizes  that  no  one  can  have  all 
of  the  facts  of  the  situation  before  him  as  the 
teacher  had, — the  oCTense,  and  looks,  actions, 
nature,  and  needs  of  the  child,  and  the  extent 
of  the  influence  of  his  conduct  upon  others, — 
and  therefore  admits  that  the  efforts  of  the 
teacher  to  fulfil  the  task  committed  to  him  in 
the  training  of  the  child  must  be  looked  upon 
with  reasonable  Indulgence  as  admittedly  of  a 
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discretionary  nature.  Bolding  v.  State.  23  Tex. 
App.  176,  4  S.  W.  580 ;  Hathaway  v.  Rice.  1» 
Vt.  102. 

The  reasonable  exercise  by  the  teacher  of  his 
power  of  judgment  and  discretion  is,  of  course, 
required. 

Thus,  a  teacher  must  exercise  Judgment  and 
discretion,  and  be  governed,  as  to  the  mode 
and  severity  of  the  punishment  inflicted  by 
him,  by  a  consideration  of  the  nature  of  the 
offense,  the  age,  size,  and  strength  of  the  pupiU 
and  other  appropriate  circumstances.  Haycraft 
V.  Grigsby,  88  Mo.  App.  364. 

So,  in  inflicting  corporal  punishment  a 
teacher  must  exercise  reasonable  Judgment  and 
discretion,  and  must  be  governed,  as  to  the 
mode  and  severity  of  the  punishment,  by  the 
nature  of  the  offense,  the  age,  size,  and  ap- 
parent powers  of  endurance  of  the  pupil.  Com. 
T.  Randall,  4  Grav,  36. 

And  so,  in  inflicting  punishment,  a  teacher 
should  be  governed,  as  to  the  mode  and  the 
severity  of  the  punishment,  by  the  nature  of 
the  offense  committed,  the  previous  good  or 
bad  conduct  of  the  pupil,  and  the  age.  size, 
sex,  and  apparent  power  of  endurance  of  the 
pupil.  State  V.  Ward,  1  Kan.  L.  J.  370,  as  re- 
ported in  43  Century  Digest,  p.  2497. 

2.  Presumption  of  proper  motive. 

In  recognition  of  the  necessarily  discretionary 
nature  of  the  teacher's  exercise  of  the  right 
to  punish,  above  referred  to  (III.  b,  1),  as  well 
ns  by  reason  of  the  high  character  of  a  teacher's 
calling  and  the  station  in  life  of  those  follow- 
ing it,  the  law  presumes  that  any  punlshmrat 
inflicted  Is  necessary,  reasonable,  and  proper, 
and  the  result  of  the  exercise  of  correct  Judg- 
ment (State  V.  Pendergrass,  19  N.  C.  [2  Dev. 
&  B.  L.]  305,  31  Am.  Dec.  416;  State  v.  Thorn- 
ton fN.  C]  48  S.  B.  602;  Haycraft  v.  Grlgsbj, 
88  Mo.  App.  354  ;  Anderson  v.  State,  3  Head, 
455,  75  Am.  Dec.  774 ;  Stephens  v.  State.  44  Tex. 
Crlm.  Rep.  67,  68  S.  W.  281;  Marlsbary  v. 
State,  10  Ind.  App.  21,  37  N.  E.  558)  :  and 
that  there  is  an  entire  absence  of  any  crim- 
inal or  unlawful  intent  to  injure  (Dowlen  t. 
State,  14  Tex.  App.  61). 

Ordinarily,  in  consideration  of  a  preceptor's 
station,  injuries  caused  by  him  In  correcting 
his  pupil  will  not  be  ascribed  to  a  vindictive  or 
cruel  disposition.  Records  of  Justiciary  as  re^ 
ported  In  1  Hume,  Trim.  Law  of  Scotland* 
238. 
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pencil,  you  should  answer  the  first  issue 
•No."'  The  jury  answered  the  first  issue 
"No,"  and  therefore  did  not  answer  the  sec- 
ond. There  was  a  judgment  in  accordance 
with  the  verdict  in  favor  of  the  defendant, 
and  the  plaintiff  appealed. 

Mr.  T.  M.  Hnfliftm  for  appellant. 
Messrs.  Self  ft  Wliitener  for  appellee. 

Walker,  J.,  delivered  the  opinion  of  the 
court: 

Several  exceptions  w^re  taken  by  the 
plaintiff  to  the  judge's  charge,  only  two  of 
which  we  deem  it  necessary  to  notice.  One 
of  these  exceptions  is  based  upon  the  plain- 
tiff's contention  that,  if  he  was  permanently 
injured  by  the  act  of  the  defendant,  he  is  en- 


titled to  recover,  whether  that  act  was  the 
proximate  cause  of  the  injury  or  not,  or 
could  or  could  not  reasonably  have  been  fore- 
seen. We  cannot  agree  with  the  plaintiff  in 
this  contention.  It  is  undoubtedly  true  that 
a  teacher  is  liable  if,  in  correcting  or  dis- 
ciplining a  pupil,  he  acts  maliciously,  or 
inflicts  a  permanent  injury;  but  he  has  the 
authority  to  correct  his  pupil  when  he  is  dis- 
obedient or  inattentive  to  his  duties,  and 
any  act  done  in  the  exercise  of  this  author- 
ity, and  not  prompted  by  malice,  is  not  ac- 
tionable, though  it  may  cause  permanent  in- 
jury, unless  a  person  of  ordinary  prudence 
could  reasonably  foresee  that  a  permanent 
injury  of  some  kind  would  naturally  or 
probably  result  from  the  act.  There  is  a 
distinction,  we  thiijk,  between  the  case  of  an 


And  the  law  not  only  preBumes  that  a  teacher 
Is  innocent  who  is  charged  with  assault  and 
battery  on  account  of  corporal  punishment  in- 
flicted by  him,  but  it  also  presumes  that  he 
has  done  his  duty.  Marlsbary  v.  State,  10  Ind. 
App.  21,  37  N.  H.  658. 

But  the  presumption  thus  raised  is  open  to 
rebuttal.  Hay  craft  v.  Origsby,  88  Mo.  App. 
354 ;  Anderson  v.  State,  8  Head,  455,  75  Am. 
Dec.  774;  State  v.  Mlzner,  50  Iowa,  145,  32 
Am.  Rep.  128. 

3.  Effeot  of  proper  motive. 

In  view  of  the  discretionary  nature  of  the 
teacher's  authority  to  Inflict  punishment,  above 
shown  (III.  b,  1),  and  the  difficulty  of  de- 
termining, after  and  apart  from  the  scene  of 
the  punishment,  whether  the  line  between  rea- 
sonable and  excessive  punishment  was  over- 
stepped, and  In  view  of  the  presumption  which 
the  law  raises  that  an  Individual  following  the 
profession  of  teaching  will  exercise  his  author- 
ity to  punish  only  so  far  as  is  proper,  reason- 
able, and  necessary  (III.  b,  2),  there  Is  a  class 
of  cases  which  holds  that.  In  the  absence  of 
evidence  of  an  improper  motive,  or  of  the  in- 
fliction of  punishment  clearly  excessive,  such 
as  results  in  injury  of  a  permanent  nature,  the 
teacher  will  not  be  held  liable,  or  will  be  ex- 
cused from  liability,  on  the  ground  of  error  of 
Judgment,  for  punishment  which,  to  the  Jury, 
seems  to  have  gone  somewhat  beyond  what  was 
reasonable  and  necessary  for  a  correction  of 
the  offense  committed. 

By  early  English  authorities  this  doctrine  is 
carried  very  far,  it  being  held  that,  though  the 
correction  inflicted  resulted  In  death,  the  teacher 
will  not  be  liable,  it  being  regarded  as  per 
infortunium,  Fost.  C.  L.  262;  1  Hawk.  P.  C. 
Ill;  1  Hale,  P.  C.  261,  473,  474;  J.  Kelyng, 
28,  65. 

But  a  belief  in  a  teacher's  mind  that  a  boy 
is  obstinate  does  not  excuse  extreme  severity 
and  excessive  punishment  resulting  in  death. 
Reg.  V.  Hopley,  2  Fost.  ft  F.  202. 

Modern  cases  do  not  go  so  far. 

Thus,  according  to  Dbum  v.  Millbb,  even  in 
the  absence  of  malice  a  teacher  may  not  escape 
liability  for  a  permanent  injury  inflicted  upon 
a  papil  when,  in  the  Judgment  of  a  reasonable 
man,  a  permanent  injury  of  some  kind  might 
have  been  foreseen  as  naturally  or  probably 
resulting  from  the  nature  of  the  correction. 

But  when  the  correction  administered  is  not 
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in  itself  of  a  kind  to  seriously  endanger  life, 
limbs,  or  health,  or  to  disfigure  the  child,  or 
cause  other  lasting  injury,  and  therefore  is  not 
beyond  the  authority  of  the  teacher,  its  legality 
or  illegality  depends  entirely  upon  the  quo 
animo  with  which  it  is  administered.  State  v. 
Pendergrass,  19  N.  C.  (2  Dev.  &  B.  L.)  36fj, 
31  Am.  Dec.  416. 

So,  although  the  punishment  Is  unneces- 
sarily excessive,  if  it  Is  not  of  a  nature  to  cause 
lasting  injuries,  and  if  the  teacher  acts  in  good 
faith,  he  is  not  liable  for  an  assault  and  bat- 
tery.    Fox  V.  People,  84  111.  App.  270. 

And  a  teacher  is  not  liable  under  an  indict- 
ment for  assault  and  battery  on  account  of  the 
punishment  inflicted  by  her  upon  a  scholar, 
when  the  injury  produced  was  temporary  only, 
the  marks  left  by  the  switching  passing  away 
In  a  few  days,  when  the  teacher  acted  honestly 
in  the  performance  of  duty  according  to  her 
sense  of  right,  and  not  for  the  purpose  of  grati-* 
fying  malice.  State  v.  Pendergrass,  19  N.  C. 
(2  Dev.  &  B.  L.)  365.  31  Am.  Dec.  416. 

And  so,  a  teacher  Is  not  liable,  in  an  action 
against  him  for  assault  and  battery,  for  a  pun- 
ishment inflicted  upon  a  pupil  on  account  of 
error  in  Judgment  as  to  the  necessity  for,  or 
the  extent  of,  the  correction  imposed,  when  he 
has  acted  in  good  faith  and  without  malice. 
Heritage  v.  Dodge.  64  N.  H.  207.  9  Atl.  722. 

A  teacher,  being  Intrusted  with  a  discretion 
in  the  matter  of  Inflicting  punishment,  cannot 
be  held  responsible  for  error  of  Judgment,  but 
only  for  wickedness  of  purpose.  State  v.  Thorn- 
ton (N.  C.)  48  S.  E.  602,  arpuendo. 

A  schoolmaster  is  not  rendered  liable  to  pros- 
ecution on  account  of  error  of  Judgment  in  in- 
flicting punishment.  Com.  v.  Seed,  5  Clark 
(Pa.)   78. 

So,  when  there  is  no  ground  for  the  inference 
of  an  Improper  motive  on  the  teacher's  part 
in  inflicting  chastisement,  and  a  proper  weapon 
has  been  used,  if  the  blows  Inflicted  were  really 
harder  than  were  necessary,  taking  into  con- 
sideration the  nature  of  the  offense,  the  age, 
the  physical  and  mental  condition,  as  well  as 
the  personal  attributes,  of  the  pupil,  the  error 
will  be  considered  one  of  judgment  only;  and 
a  conviction  of  assault  and  battery  against  the 
teacher  is  not  Justified.  Vanvactor  v.  State, 
113  Ind.  276,  3  Am.  St.  Rep.  645,  15  N.  E.  341. 

This  doctrine,  shown  In  the  above  cases,  is 
not,  however,  unanimously  approved  and  fol- 
lowed. 
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injury  inflicted  in  the  performance  of  a  law- 
ful act  and  one  in  which  the  act  causing  the 
injury  is  in  itself  unlawful,  or  is,  at  least,  a 
wilful  wrong.  In  the  latter  case  the  defend- 
ant is  liable  for  any  consequence  that  may 
flow  from  his  act  as  the  proximate  cause 
thereof,  whether  he  could  foresee  or  antici- 
pate it  or  not;  but,  when  the  act  is  lawful, 
the  liability  depends,  not  upon  the  partic- 
ular consequence  or  result  that  may  flow 
from  it,  but  upon  the  ability  of  a  prudent 
man,  in  the  exercise  of  ordinary  care,  to 
foresee  that  injury  or  damage  will  naturally 
or  probably  be  the  result  of  his  act.  In  the 
one  case  he  is  presumed  to  intend  the  con- 
sequence of  his  unlawful  act,  but  in  the 
other,  while  the  act  is  lawful,  it  must  be  per- 
formed in  a  careful  manner,  otherwise  it  be- 


comes unlawful,  if  a  prudent  man,  in  the  ex- 
ercise of  proper  care,  can  foresee  that  it  will 
naturally  or  probably  cause  injuiy  to  an- 
other, though  it  is  not  necessary  that  the 
evil  result  should  be,  in  form,  foreseen. 
Cooley,  in  his  work  on  Torts,  2d  ed.  *69, 
states  the  rule  thus :  "  ( 1 )  .  .  .  In  the 
case  of  any  distinct  legal  wrong,  which  in 
itself  constitutes  an  invasion  of  the  right  of 
another,  the  law  will  presume  that  some 
damage  follows  as  a  natural,  necessary,  and 
proximate  result.  Here  the  wrong  itself 
fixes  the  right  of  action.  We  need  not  go 
further  to  show  a  right  of  recovery,  though 
the  extent  of  recovery  may  depend  upon  the 
evidence.  (2)  When  the  act  or  omission 
complained  of  is  not  in  itself  a  distinct 
wrong,  and  can  only  become  a  wrong  to  any 


Thus,  In  one  late  case,  Hay  craft  v.  Grlgsby, 
88  Mo.  App.  354,  the  court  expressly  refused 
to  follow  the  cases  holding  that  a  teacher  is 
not  liable  save  when,  under  the  pretext  of  main- 
taining authority,  he  punishes  to  gratify  vln- 
•dictiye  feeling,  and  holds  that,  if  he  Immod- 
erately and  unreasonably  punishes  a  scholar, 
he  is  liable  for  the  injury  sustained  regardless 
of  whether  the  motive  which  prompts  him  is 
malicious  or  not. 

And  so,  according  to  Lander  v.  Seaver,  82  Yt. 
114,  76  Am.  Dec.  156,  if  the  punishment  in- 
flicted is  clearly  excesslye  in  the  Judgment  of 
reasonable  men,  then  the  schoolmaster  is  liable 
for  such  excess,  even  though  he  acts  from  good 
motives  in  inflicting  the  punishment,  and  In  his 
own  judgment  considers  it  necessary,  and  not 
excessive.  The  court  says,  however,  that  when 
a  teacher  appears  to  have  acted  from  good  mo- 
tives, and  not  from  anger  or  malice,  consid- 
erable allowance  should  be  made  by  way  of  pro- 
tecting him  in  the  exercise  of  his  discretion; 
and  that  he  should  not  be  held  liable  on  the 
ground  of  excess  of  punishment  unless  the  pun- 
ishment was  clearly  excesslye,  and  would  be 
so  held  in  the  general  Judgment  of  reasonable 
men ;  that,  if  any  doubt  exists  as  to  whether 
the  punishment  was  excessive  or  not,  the  school- 
master should  have  the  benefit  of  it. 

c.  Improper  motive. 

The  power  to  inflict  punishment  is  vested  In 
the  teacher  only  so  far  as  Is  necessary  for  the 
purposes  on  account  of  which  the  child  is  in- 
trusted to  his  care  (I.).  It  therefore  follows 
that  punishment  Inflicted  for  any  reason  not 
based  on  the  child*s  welfare  is  unauthorized 
on  the  teacher's  part,  and  an  act  for  which 
he  may  be  brought  to  account. 

If  a  whipping  is  given  maliciously, — that  is, 
without  reasonable  cause, — it  constitutes  an  as- 
sault, no  matter  how  mild  it  is.  Haycraft  v. 
Grlgsby,  88  Mo.  App.  354. 

Teachers  have  no  right  to  inflict  malicious 
oorporal  punishment.  State  v.  Boyer,  70  Mo. 
App.   156. 

If  they  do  so  under  the  pretext  of  duty,  they 
are  liable  criminally.  State  v.  Long,  117  N.  C. 
791,   23  S.   E.  431. 

In  Stote  V.  Stafford,  113  N.  C.  685,  IsllS.  B. 
256,  where  the  injuries  extended  only  to  braises, 
a  teacher  was  held  liable  to  a  conviction  of 
assault  and  battery  on  the  ground  that  he  in- 
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fllcted   the   punishment   out   of  anger   and   to 
gratify  his  malice. 

A  schoolmaster  is  rendered  liable  to  proseca- 
tlon  on  account  of  punishment  inflicted  opoo 
a  pupil  by  malice  of  heart,  as  admitted  hi 
Com.  V.  Seed.  5  Clark  (Pa.)  78;  but  the  fact 
that  there  were,  the  next  day  after  the  Infliction 
of  a  punishment  upon  a  child  by  a  teacher, 
marks  caused  by  blows  from  the  rattan  used, 
is  slight  evidence  merely  of  the  teacher^s  mo- 
tive in  inflicting  the  punishment,  as  It  Is  mach 
greater  evidence  of  the  obstinacy  and  per- 
verseness  of  the  child. 

A  teacher  may  be  liable  for  the  infliction  of 
punishment,  although  it  does  not  produce  last- 
ing injury  upon  the  scholar.  If  he  administers 
the  correction  maliciously  and  for  the  purpose 
of  gratifying  his  own  bad  passions.  State  v. 
Pendergrass,  19  N.  C.  (2  Dev.  &  B.  L.)  363.  31 
Am.  Dec.  416,  ohiier;  State  v.  Thornton  (N. 
C.)  48  S.  E.  602. 

Any  chastisement  inflicted  by  a  schoolmaster, 
springing  from  caprice,  anger,  or  bad  temper, 
constitutes  an  offense,  punishable  like  ordinary 
wrongs.  Brlsson  v.  Lafontaine,  8  L.  C.  Jur. 
173. 

Revenge,  or  the  punishment  of  a  pupil  for  the 
misconduct  of  others,  is  a  motive  which,  equally 
with  malice,  will  render  the  punishment  inflicted 
by  a  teacher  unlawful.  State  v.  Thornton  (N. 
C.)  48  S.  E.  602. 

A  teacher  may  not  chastise  a  pupil  out  of 
spite.     Com.  v.  Ebert,  11  Pa.  Dist,  R.  199. 

Nor  to  gratify  his  own  evil  passions.  Codl 
V.  Fell,  11  Hazard,  Pa.  Reg.  179;  Holding  v. 
State.  23  Tex.  App.  175,  4  S.  W.  580. 

]f  punishment  be  administered  to  a  pupil  for 
the  gratlflcatlon  of  the  teacher*8  passion  or  rage, 
and  evil  consequences  to  the  child  result  the 
teacher  will  be  answerable  to  the  law.  Reg.  t. 
Hopley,  2  Fost.  ft  F.  202. 

And  if  a  schoolmaster  hastily  and  passionate- 
ly, but  without  deliberation,  designs  an  immod- 
erate or  unreasonable  correction  for  a  scholar, 
resulting  in  the  latter's  death,  he  Is  guilty  of 
manslaughter.     1  Hale,  P.  C  454. 

So,  if  a  schoolmaster,  without  deliberation, 
designs  an  Immoderate  or  unreasonable  correc> 
tion,  either  in  respect  of  the  measure,  manner, 
or  instrument  used,  and  the  scholar  dies  thereof, 
the  master  cannot  be  excused  from  murder.  1 
Hale,  P.  C.  454. 

If  a  teacher  invents  some  extraordinary  mode 
of  punishment,  or  employs  some  uouanal  and 
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particular  individual  through  injurious  con- 
sequences resulting  therefrom,  this  conse- 
quence must  not  only  be  shown,  but  it  must 
be  so  connected  by  averment  and  'evidence 
with  the  act  or  omission  as  to  appear  to 
have  resulted  therefrom  according  to  the  or- 
dinary course  of  events,  and  as  a  proximate 
result  of  a  suJSicient  cause.  (3)  If  the  orig- 
inal act  was  wrongful,  and  would  naturally, 
according  to  the  o'rdinary  course  of  events, 
prove  injurious  to  some  other  person  or  per- 
sons, and  does  actually  result  in  injury 
through  the  intervention  of  other  causes 
which  are  not  wrongful,  the  injury  shall  be 
referred  to  the  wrongful  cause,  passing  by 
those  which  were  innocent.  But,  if  the  orig- 
inal wrong  only  becomes  injurious  in  conse- 
quence of  the  intervention  of  some  distinct 


wrongful  act  or  omission  by  another,  the  in- 
jury shall  be  imputed  to  the  last  wrong  as 
the  proximate  cause,  and  not  to  that  which 
was  more  remote."  Pollock  in  his  treatise 
on  Torts,  pp.  14  to  35,  discusses  with  great 
clearness  and  apt  illustration  this  subject 
of  proximate  cause  in  its  relation  to  the  lia- 
bility of  persons  for  civil  wrongs,  and  the 
following  general  principles  (the  most  of 
them  expressed  in  his  words)  may  be  gath- 
ered therefrom:  A  tort  is  an  act  or  omis- 
sion (not  merely  a  breach  of  duty  arising 
out  of  a  personal  relation,  or  undertaken  by 
contract),  which  is  related  to  harm  suffered 
by  a  determinate  person  in  the  following 
ways :  ( 1 )  It  may  be  an  act  which,  without 
lawful  justification  or  excuse,  is  intended  by 
.lie  agent  to  cause  harm,  and  does  cause  the 


dangerous  instrument  of  discipline,  such  as  to 
indicate  personal  malice  or  a  depraved  temper, 
and,  in  correcting  the  pupil,  kills  him,  he  is 
guilty  of  murder.  Records  of  Justiciary  as  re- 
ported in  1  Hume,  Crim.  Law  of  Scotland,  238. 

Unreasonable  and  excessive  force  designedly 
used  by  a  teacher  in  inflicting  corporal  punish- 
ment presents  the  criminal  Intent  necessary  in 
order  to  maintain  a  criminal  proceeding  against 
him  for  assault  and  battery.  Com.  v.  Randall, 
4  Gray,  30. 

It  is  necessary  that  the  violence  used  should 
have  been  used  with  the  intention  of  inflicting 
an  injury.     Dowlen  v.  State,  14  Tex.  App.  61. 

If  the  punishment  inflicted  is  cruel  it  is  un- 
justifiable. Marlsbary  v.  State,  10  Ind.  App.  21, 
37  N.  B.  658 ;  Hathaway  v.  Rice,  19  Vt.  102. 

The  limit  of  lawful  authority  In  the  school- 
master Is  past  when  a  Jury  of  reasonable  men 
would  be  authorized  from  the  facts  to  infer  that 
the  punishment  was  induced  by  legal  malice  or 
wickedness  of  motive.  Boyd  v.  State,  88  Ala. 
169,  16  Am.  St.  Rep.  31,  7  So.  268. 

Teachers  who  administer  correction  in  anger 
or  Insolence,  or  in  any  other  respect  immod- 
erately or  Improperly,  must  be  considered  guilty 
of  assault  and  battery.  Cooper  v.  McJunkin, 
4  Ind.  200. 

The  doctrine  of  Cooper  v.  McJunkin  is  ex- 
pressly adhered  to  in  Gardner  v.  State,  4  Ind. 
632,  an  action  for  assault  and  battery  against 
a  school-teacher,  who,  becoming  angry  at  his 
pupil,  commenced  beating  him,  wearing  out  two 
whips  on  blm,  and  then  administering  blows 
with  his  fist  upon  the  pupil's  head,  and  kicks 
in  his  face.  In  the  language  of  the  court,  It  Is 
said :  "Such  outrages  on  the  child,  even  though 
he  be  truant  and  perhaps  stubborn,  are  more 
than  parental  feeling  can  bear.  To  prevent  re- 
taliation and  breaches  of  the  peace,  it  becomes 
a  matter  of  public  policy  to  punish  the  offender. 
Courts  aud  Juries  should,  therefore, 
hold  a  strong  and  stern  hand  over  teachers 
who  abuse  their  sacred  and  responsible  posi- 
tion." 

A  teacher  is  liable  to  a  conviction  of  assault 
and  battery  on  the  ground  of  having  Inflicted 
unrea»onable  and  immoderate  correction  from 
an  improper  motive,  when  the  facts  shows  that 
after  administering  a  severe  chastisement  to 
the  scholar  in  the  school  room,  the  teacher 
followed  him  Into  the  yard  and  there  struck 
him  over  the  head  with  a  limb  or  stick,  and 
then  struck  him  in  the  face  several  times  with 
65  L.  R.  A. 


his  fist,  from  which  blows  the  eye  of  the  scholar 
was  swollen  and  closed  for  several  days,  and 
there  were  marks  on  his  head,  made  by  the 
stick  ^according  to  the  physician's  opinion ;  and 
It  also  appeared  that  the  teacher  was  apparent- 
ly very  angry  and  excited,  and  that  he  boasted, 
after  the  infliction  of  the  blows,  that  he  "could 
whip  any  man  In  China  Grove  beat."  Boyd  v. 
State,  88  Ala.  169,  16  Am.  St.  Rep.  31,  7  So. 
268. 

IV.  Punishment  inflicted  \Dithout  proper  cause. 

Punishment  inflicted  without  proper  cause 
will  render  a  teacher  liable  to  conviction  upon 
an  indictment  for  assault  and  battery.  Ander- 
son V.  State,  3  Head,  455,  75  Am.  Dec  774. 

The  chastisement  of  a  pupil  for  breaking  an 
unreasonable  rule  renders  a  teacher  liable  in 
an  action  against  him  for  assault  and  battery. 
State  V.  Vanderbllt,  116  Ind.  11,  9  Am.  St.  Rep. 
820,  18  N.  E.  266. 

When  compulsory  education  Is  not  estab- 
lished in  a  state,  a  teacher  may  not  inflict  cor- 
poral punishment  upon  a  pupil  for  not  studying 
subjects  which  the  parent  has  requested  that 
the  pupil  be  excused  from.  The  remedy  in  such 
case  is  not  corporal  punishment,  but  expulsion. 
State  V.  Mizner,  50  Iowa,  145,  32  Am.  Rep.  128. 

A  teacher  is  liable  to  a  prosecution  for  as- 
sault and  battery  for  inflicting  punishment  upon 
a  pupil  when  she  does  so  in  attempting  to  exer- 
cise control  over  the  child  as  to  things  outside 
of  her  Jurisdiction.  Morrow  v.  Wood,  36  Wis. 
59,  17  Am.  Rep.  471. 

V.  When  cause  of  punishment  is  unknown  to 

pupil. 

Punishment  inflicted  upon  a  pupil  to  whom 
the  reason  therefor  is  unknown  cannot  be  Jus- 
tified on  the  teacher's  part.  State  v.  Mizner, 
50  Iowa,  145,  32  Am.  Rep.  128. 

VI.  Rcasoua'blenesH  or  excessiveness  of  punish- 

ment is  for  the  jury. 

a.  In  general.    ^ 

It  is  obvious  that,  although  the  broad  prin- 
ciples above  outlined  (I.),  viz.,  that  a  teacher 
has  the  right  to  administer  such  necessary,  rea- 
sonable, and  proper  correction  as  Is  necessary 
for  the  welfare  of  the  child  intrusted  to  his 
charge,  are,  since  the  rise  of  the  common  law, 
unchanging,  the  real  meanings  of  the  words, 
57 


898 


NoBTU  Carolina  Supreme  Court. 


Apr., 


harm  complained  of.  (2)  It  may  be  an  act 
in  itself  contrary  to  law  or  an  omission  of 
specific  legal  duty,  which  causes  harm  not 
intended  by  the  person  so  acting  or  omitting. 
(3)  It  may  be  an  act  or  omission  causing 
harm  which  the  person  so  acting  or  omitting 
did  not  intend  to  cause,  but  might  and 
should,  with  due  diligence,  have  foreseen  and 
prevented.  (4)  It  may,  in  special  cases, 
consist  merely  in  not  avoiding  or  preventing 
harm  which  the  party  was  bound,  absolutely 
or  within  limits,  to  avoid  or  prevent.  A  spe- 
cial duty  of  this  kind  may  be  ( 1 )  absolute, 
(2)  limited  to  answ^ering  for  harm  which  is 
assignable  to  negligence.  In  some  positions 
a  man  becomes,  so  to  speak,  an  insurer  to 
the  public  against  a  certain  risk;  in  others 
he  warrants  only  that  all  has  been  done  for 
safety  that  reasonable  care  can  do. 


The  commission  of  an  act  specifically  for- 
bidden by  law,  or  the  omission  or  failure  to 
perform  any  duty  specifically  imposed  by 
law,  is  generally  equivalent  to  an  act  done 
with  intent  to  cause  wrongful  injury.  Where 
the  harm  that  ensues  from  the  unlawful  act 
or  omission  is  the  very  kind  of  harm  which 
it  was  the  aim  of  the  law  to  prevent  (and 
this  is  the  commonest  case),  the  justice  and 
necessity  of  this  rule  are  manifest  without 
further  comment.  Even  if  the  mischief  to 
be  prevented  is  not  such  as  an  ordinary  man 
would  foresee  as  the  probable  consequence  of 
diRobedience,  there  is  some  default  in  the 
mere  fact  that  the  law  is  disobeyed  (at  any 
rate,  a  court  of  law  cannot  admit  discussion 
on  that  point),  and  the  defaulter  must  take 
the  consequences.  "Then  we  have  the  gen- 
eral duty  of  using  due  care  and   caution. 


••necessary,"  "reasonable,"  "Just,"  "proper," 
"moderate,"  "cruel,"  "excessive,"  etc.,  as  a|>plled 
to  the  punishment  Inflicted  by  a  teacher  upon 
a  scholar,  are  ever  changing,  according  to  the 
state  of  civilization  of  the  passing  period,  and 
the  Ideas  at  the  time  prevalent  in  men's  minds. 
Therefore,  it  is  always  a  question  of  fact, 
for  the  jury  to  determine  from  all  the  attend- 
ing circumstances,  whether  a  punishment  in- 
flicted was  reasonable  and  proper,  or  excessive. 
State  V.  Mlzner,  45  Iowa,  248,  24  Am.  Rep.  769 : 
Com.  V.  Randall,  4  Gray,  36 ;  Sheehan  v. 
Sturges.  53  Conn.  481,  2  Atl.  841;  State  v. 
Boyer,  70  Mo.  App.  156 ;  Boyd  v.  State,  88  Ala. 
169.  16  Am.  St.  Rep.  31.  7  So.  268;  Smith  v. 
State  (Tex.  Crim.  App.)  20  S.  W.  360;  Quinn  v. 
Nolan,  7  Ohio  Dec.  Reprint,  585 ;  Lander  v. 
Seaver,  32  Vt.  114,  76  Am.  Dec.  156 ;  Clasen  v. 
Pruhs  (Neb.)  95  N.  W.  640. 

b.  Material  conaiderationa. 

The  provocation,  danger  of  the  instrument 
used,  age.  and  condition  of  the  scholar,  must 
all  be  considered  in  determining  the  schoolmas- 
ter's liability  for  injuries  inflicted  upon  the 
scholar  by  chastisement.     1  Hale,  P.  C.  454. 

The  nature  of  the  offense,  the  apparent  mo- 
tive and  disposition  of  the  offender,  the  influence 
of  his  example  and  conduct  upon  others,  and 
the  sex,  age,  size,  and  strength  of  the  pupil  to 
be  punished  are  among  the  various  considera- 
tions which  must  be  regarded.  Lander  v. 
Seaver.  32  Vt.  114,  76  Am.  Dec.  156. 

The  offense,  the  size  and  apparent  condition 
of  the  boy,  the  character  of  the  instrument  of 
punishment  used,  and  the  testimony  as  to  the 
manner  in  which  and  the  extent  to  which  the 
punishment  was  inflicted  should  be  considered. 
QuInn  V.  Nolan,  7  Ohio  Dec.  Reprint,  585. 

The  Jury  may  infer  malice  from  an  excessive 
punishment.  State  v.  Thornton  (N.  C.  48  S. 
E.  602. 

So,  the  nature  of  the  offense,  the  age,  size, 
mental  and  moral  qualities,  and  apparent  powers 
of  endurance  of  the  pupil,  as  well  as  his  prior 
and  habitual  conduct  or  misconduct,  should  be 
taken  into  consideration.  Sheehan  v.  Sturges, 
53  Conn.  481,  2  Atl.  841. 

But,  according  to  Haycraft  v.  Grlgsby,  88  Mo. 
App.  .354,  the  child's  docile  or  refractory  con- 
duct at  the  time  of  his  punishment  should  be 
considered,  rather  than  his  general  disposition. 
05  L.  R.  A. 


It  Is  for  the  Jury  to  determine  whether  a 
chastisement  was  immoderate  or  not  from  the 
size  of  the  rod  used,  character  of  the  wounds 
Inflicted,  and  all  the  attending  circumstances. 
Smith  V.  State  (Tex.  Crim.  App.)  20  S.  W.  360. 

So,  in  determining  whether  a  schoolmaster, 
in  punishing  a  scholar,  was  actuated  by  Im- 
proper motive,  the  nature  of  the  instrument  of 
correction  used  is  a  material  consideration. 
Boyd  V.  State,  88  Ala.  169,  16  Am.  St.  Rep.  31. 
7  So.  268. 

After  a  consideration  of  the  question  It  was 
held  that  a  small,  smooth  rattan  is  a  reasonable 
and  moderate  instrument  to  be  used  by  a  teacher 
in  the  punishment  of  a  pupil.  Com.  v.  Seed,  5 
Clark   (Pa.)   78. 

The  nature  of  the  Instrument  used  was  a 
very  material  consideration  in  determining  the 
extent  of  the  teacher's  liability  according  to 
early  authorities. 

If  punishment,  resulting  in  death,  is  given 
with  a  dangerous  or  unflt  weapon  likely  to  kill 
or  malm,  as  a  pestle  or  great  staff.  It  will  be 
murder,  due  regard  being  had  to  the  age  and 
strength  of  the  party.  1  Hale,  P.  C.  261,  473. 
474. 

So,  if  a  schoolmaster,  in  correcting  a  scholar, 
makes  use  of  an  instrument  improper  for  the 
purpose,  and  apparently  dangerous,  such  as  an 
Iron  bar  or  a  sword,  etc.,  and  the  scholar  dies, 
the  master  Is  guilty  of  murder.  1  Hawk.  P.  C. 
111. 

And  so,  if  the  correction  is  made  with  a 
dangerous  weapon  likely  to  kill  or  malm,  and 
death  results,  it  is  murder.    Fost.  C.  L.  262. 

If  the  punishment  resulting  in  death  Is  done 
with  a  cudgel  or  other  thing  not  likely  to  kill, 
though  Improper  for  the  purposes  of  correction, 
it  will  be  manslaughter,  due  regard  being  had 
to  the  age  and  strength  of  the  party.  1  Hale, 
P.  C.  261:   Fost.  C.   L.  262. 

And  so,  if  punishment  be  inflicted  with  an  In- 
strument unfitted  for  the  purpose,  and  calcn- 
lated  to  produce  danger  to  life  or  llmK  and 
death  ensues,  it  will  he  manslaughter,  or,  ac> 
cording  to  the  reporter,  at  least  manslaughter. 
Reg.  V.  Hopley.  2  Fost.  &  F.  202. 

A  schoolmaster  must  correct  his  scholar  with 
such  things  as  are  fit  for  correction,  and  not 
with  such  instruments  as  may  probably  klir 
him,  such  as  a  bar  of  iron.     J.  Kelyng,  64. 
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What  is  due  cai-e  and  caution  under  given 
circumstances  has  to  be  worked  out  in  the 
special  treatment  of  negligence.  Here  we 
may  say  that,  generally  speaking,  the  stand- 
ard of  duty  is  fixed  by  reference  to  what  we 
should  expect  in  the  like  case  from  a  man 
of  ordinary  sense,  knowledge,  and  prudence." 
In  cases  of  tort  the  primary  question  of  lia- 
bility may  itself  depend,  and  it  often  does 
depend,  on  the  nearness  or  remoteness  of  the 
harm  or  injury,  and  the  liability  itself  must 
be  founded  on  an  act  which  is  the  immediate 
cause  of  the  harm,  or  injury  to  a  right;  the 
rule  of  the  law  being  that  the  proximate, 
and  not  the  remote,  cause  is  to  be  regarded. 
For,  says  Bacon:  "It  were  infinite  for  the 
law  to  judge  the  causes  of  causes,  and  their 
impulsions  one  of  another.  Therefore  it  con- 
tenteth  itself  with  the  immediate  cause,  and 


judgeth  of  acts  by  that,  without  looking  to 
any  further  degree."  For  the  purpose,  there- 
fore, of  civil  liability,  in  the  law  of  torts, 
those  consequences,  and  those  only,  are 
deemed  immediate  and  proximate  or  natural 
and  probable,  which  a  person  of  average  com- 
petence and  knowledge  being  in  the  like  case 
of  a  person  whose  conduct  is  in  question, 
and  having  the  like  opportunities  of  observa- 
tion, might  be  expected  to  foresee  as  likely 
to  follow  upon  such  conduct.  This  is  only 
where  the  particular  consequence  is  not 
known  to  have  been  intended  or  foreseen  by 
the  actor.  If  proof  of  that  be  forthcoming, 
whether  the  consequence  was  immediate  or 
not  does  not  matter.  That  which  a  man  ac- 
tually foresees  is  to  him,  at  all  events,  nat- 
ural and  probable.  Pollock,  Torts,  p.  21. 
In  the  case  of  wilful  or  intentional  wrong- 


VII.  Statutes. 

The  teacher's  right  to  Inflict  corporal  pun- 
ishment, aud  the  extent  thereof,  have  been  made 
the  subject  of  legislative  enactment  In  a  very 
fe^  instances. 

In  New  York  it  has  been  provided  that  to 
use,  or  attempt  to  use,  force  or  violence  Is 
not  unlawful  when  committed  by  a  teacher  In 
the  exercise  of  a  lawful  authority  to  restrain 
or  correct  a  pupil,  when  the  force  or  violence 
used  is  reasonable  in  manner  and  moderate  in 
degree.     Penal 'Code,  |  223,  subd.  4. 

So,  in  Minnesota,  force  or  violence,  reasonable 
in  manner  and  moderate  in  degree,  used  by  a 
teacher  in  the  exercise  of  a  lawful  authority 
to  restrain  or  correct  a  pupil,  is  not  unlawful. 
Minn.  Stat.  I  6477  (4). 

And  according  to  the  Criminal  Code  of  Can- 
ada it  is  lawful  for  every  school-teacher  to  use 
force,  by  way  of  correction,  towards  any  pupil 
under  his  care,  provided  such  force  is  reason- 
able under  the  circumstances.  Canada  Anno. 
Crim.  Code,  §  55. 

By  the  Civil  Code  of  Lower  Canada,  it  is 
provided  that  "the  father,  and,  in  his  default, 
the  mother,  of  an  unemancipated  minor  have 
over  him  a  right  of  reasonable  and  moderate 
correction,  which  may  l>e  delegated  to  and  exer- 
cised by  those  to  whom  his  education  has  lieen 
intrusted."     L.  C.  Civ.  Code,  |  245. 

A  teacher  exceeds  bis  rights  of  "exercising 
reasonable  and  moderate  correction,"  as  allowed 
by  statute,  when  he  drags  a  child  eight  years 
old  to  the  platform  by  his  ear  to  compel  him 
to  kneel  down,  thereby  injuring  the  ear  so  as 
to  require  medical  attendance  for  several  weeks. 
Lefebvre  v.  Des  Petlts  Freres,  Mont.  L.  Rep. 
6  Super.  Ct.  430. 

According  to  the  Texas  Penal  Code,  violence 
does  not  amount  to  assault  and  battery  when 
used  in  the  exercise  of  the  right  of  moderate 
restraint  and  correction,  given  by  law  to  the 
teacher  over  the  scholar.  White's  Anno.  Texas 
Penal  Code,  title  XV.  chap.  1,  art.  593  [490]. 

Violence  used  to  the  person  is  not  unlawful, 
and  does  not  amount  to  assault  and  battery, 
when  used  by  a  teacher  in  the  exercise  of  mod- 
erate restraint  or  correction  of  a  scholar.  Dow- 
len  V.  State,  14  Tex.  App.  61. 

When,    however,    the    limit    of    punishment 
which  a  teacher  may  inflict  upon  a  pnpii  Is  set 
by  statute,   it   may   not  be  exceeded,   although 
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the  pupil  remains  unsubdued ;  therefore  a 
teacher  who  strikes  a  pupil  sixty-six  blows  with 
his  hand  is  guilty  of  simple  assault,  although 
the  pupil  remains  insubordinate  until  sixty- 
three  blows  have  been  given,  since  such  a  pun- 
ishment cannot  be  regarded  as  moderate  with- 
in the  statute.  Whitley  v.  State,  33  Tex.  Crim. 
Rep.   172,  25  S.  W^.  1Q72. 

So,  if  a  teacher,  in  chastising  a  pupil,  ex- 
ceeds the  moderate  correction  allowed  by  stat- 
ute, he  may  be  convicted  of  an  assault.  Spear 
V.   State  (Tex.  Crim.  App.)  25  S.  W.  125. 

And  so,  a  verdict  that  punishment  Inflicted 
by  a  teacher  was  excessive,  in  a  prosecution 
against  him  for  aggravated  assault  and  battery, 
will  not  be  disturbed  when  the  facts  show  that 
there  was,  as  a  result  of  the  chastisement,  a 
bruised  place  on  the  child's  shoulder  larger 
than  a  hand,  and  that  for  several  days  marks  of 
the  switching  remained.  Howerton  v.  State 
(Tex.  Crim.  App.)  43  S.  W.  1018. 

A  Judgment  against  a  school-teacher  for  ag- 
gravated assault  and  battery  upon  his  pupil 
was  affirmed  in  Bell  v.  State,  18  Tex.  App.  53, 
51  Am.  Rep.  293.  The  points  up  on  appeal, 
however,  are  not  relative  to  the  discussion 
herein. 

The  rules  of  a  school  can  never  be  such  as 
to  authorize  a  school-teacher  to  inflict  Immod- 
erate correction  or  violence  upon  a  scholar. 
Smith  V.  State  (Tex.  Crim.  App.)  20  S.  W. 
360. 

I>ut,  according  to  Stephens  v.  State,  44  Tex. 
Crim.  Rep.  67,  08  S.  W.  281,  the  Texas  statute 
confides  in  the  teacher  the  discretionary  power 
to  punish  pupils,  and  exonerates  him  from  liabil- 
ity unless  the  whipping  is  excessive  or  ma- 
licious ;  aud,  therefore,  a  teacher  is  not  liable 
for  assault  and  battery,  within  the  statute, 
when  he  whipped  a  boy  thirty-three  blows  with 
switches  for  a  serious  offense,  after  thorough 
Investigation  and  determination  that  the  boy 
was  guilty,  although  the  chatlsement  left  marks 
upon  the  boy's  body. 

And  so,  a  teacher  is  not  liable  to  conviction 
upon  a  charge  of  aggravated  assault  and  bat- 
tery for  a  moderate  whipping,  which  resulted 
in  no  severe  bruises,  abrasions,  or  other  serious 
injury,  inflicted  with  a  switch  of  reasonable 
size  upon  a  pupil  for  an  Infraction  of  a  rule 
against  fighting.  Ilutton  v.  State,  23  Tex.  App. 
387,  59  Am.  Rep.  777,  5  S.  W.  122. 

So,  a  teacher  is  not  liable  under  an  indict- 
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doing  we  have  an  act  intended  to  do  harm, 
and  harm  done  by  it,  and  the  inference  of 
liability  from  such  an  act  may  seem  a  plain 
matter  under  the  general  rule  of  liability 
and  assuming  that  no  just  cause  of  oxcep- 
tion  to  it  is  present.  "It  is  clear  law  that 
the  wrongdoer  is  liable  to  make  good  the 
consequences,  and  it  is  likewise  obvious  to 
common  sense  that  he  ought  to  be.  He  went 
about  to  do  harm,  and  having  begun  an  act 
of  wrongful  mischief,  he  cannot  stop  the  risk 
at  his  pleasure,  nor  confine  it  to  the  precise 
objects  he  laid  out,  but  must  abide  it  fully 
and  to  the  end."  The  principle  is  commonly 
expressed  in  the  maxim  that  a  man  is  pre- 
sumed to  intend  the  natural  consequences 
of  his  acts.  The  doctrine  of  natural  and 
probable  consequence  is  most  clearly  illus- 
trated, however,  in  the  law  of  negligence, 
for  there  the  substance  of  the  w^rong  itself 
is  failure  to  act  with  due  foresight.  It  has 
been  defined  as  "the  omission  to  do  some- 
thing which  a  reasonable  man,  guided  by 
those  considerations  which  ordinarily  reg- 
ulate the  conduct  of  human  affairs,  would 
do,  or  doing  something  which  a  prudent  and 
reasonable  man  would  not  do;"  and  for  the 
purpose  of  civil  liability  the  definition  is  suf- 
ficient and  adequate,  perhaps,  to  indicate  the 
kind  of  act,  or  failure  to  act,  which  may  be 
regarded  as  the  immediate  or  proximate 
cause  of  any  consequent  harm  or  injury ;  for 
the  prudent  man,  to  whose  ideal  behavior  we 
are  to  look  as  the  true  standard  of  duty,  w^ill 
be  guided  by  a  reasonable  estimate  of  prob- 
ability, and  will  not  neglect  what  he  can 
forecast  as  probable,  but  will  order  his  pre- 
caution by  the  measure  of  what  appears 
likely  in  the  known  course  of  things.  If  he 
fails  so  to  order  his  conduct,  and  injury  re- 
sults, he  is  justly  held  to  be  the  responsible 
author  of  it. 


While,  as  we  have  said,  a  person  charged 
with  negligence  is  liable  only  for  those  in- 
juries which  a  prudent  man,  in  the  exercise 
of  cai^,  could  have  reasonably  foreseen  or  ex- 
pected as  the  natural  and  probable  conse- 
quence of  his  act  or  his  omission  of  duty, 
it  must  not  be  supposed  that  the  principle 
thus  stated  requires  that  he  should  have 
been  able  to  foresee  the  injury  in  the  precise 
form  in  which  it  in  fact  resulted,  or  to  antic- 
ipate the  particular  consequence  which  ac- 
tually flowed  from  his  act  or  omission  of 
duty.  "It  is  not  an  essential  element  of 
negligence  that  the  defendant  should  have 
anticipated,  or  have  had  reason  to  anticipate, 
that  his  carelessness  would  injure  another 
person.  The  improbability  of  injury  to  an- 
other is  a  circumstance  that  might  be  taken 
into  account,  but  which  is  not  conclusive  of 
the  question.  If,  however,  no  reasonable 
person  could  have  anticipated  that  injury 
to  another  might  ensue,  we  think  that  there 
could  be  no  negligence.  It  is  certainly  not 
essential  that  the  negligent  person  should 
have  anticipated  injury  to  the  particular 
person  who  was  in  fact  injured,  or  the  par- 
ticular kind  of  injury  produced."  1  Shearm. 
&  Redf.  Neg.  4th  ed.  §  21.  It  is  quite  suffi- 
cient to  satisfy  the  principle  and  to  bring 
any  case  within  its  operation  that  the  party 
complained  of  should  be  able,  in  the  exercise 
of  the  care  of  a  man  of  ordinary  prudence, 
to  foresee  that  harm  or  injury  will  result 
without  reference  to  the  particular  kind.  If 
he  had  or  should  have  had  this  foresight,  he 
is  in  no  better  ease  than  the  man  who  in- 
tends to  do  and  actually  does  harm,  so  far 
as  liability  for  the  natural  and  probable  con- 
sequence of  his  act  or  conduct  is  concerned. 
We  believe  this  to  be  the  doctrine  to  be  gath- 
ered from  the  teachings  of  the  text  writers 
and  the  decided  cases,  and  the  principle  that 


ment  for  assault  and  battery  on  account  of 
punishment  inflicted  by  him  In  good  faith  with- 
out passion,  ill  will,  or  spite  for  the  infraction 
of  a  rule  of  the  school,  notwithstanding  the 
chastisement  Inflicted  was  more  severe  than 
was  actually  necessary.  Dowlan  v.  State,  14 
Tex.  App.  61. 

So,  a  Judgment  against  a  teacher  for  ag- 
gravated assault  and  battery  on  account  of  the 
force  used  in  compelling  a  pupil  to  surrender  a 
pistol  which  he  carried  In  violation  of  the  rules 
of  the  school,  was  refused.  In  Metcalf  v.  State, 
21  Tex.  App.  174,  17  S.  W.  142,  on  the  ground 
that,  according  to  the  facts,  It  was  not  ex- 
cessive. 

And  a  teacher  is  not  liable  to  conviction  for 
assault  and  battery  If  he  uses  such  force  as  is 
necessary  In  combatting  the  efforts  of  a  lar^, 
strong  youth  to  assault  him  while  resisting  com- 
pliance with  a  reasonable  and  necessary  com- 
mand of  the  teacher,  when  the  previous  record 
and  conduct  of  the  pupil  have  been  unusually 
bad,  and  the  wounds  inflicted  by  the  teacher  are 
of  a  Blight  character.  Thomason  v.  State  (Tex. 
Crim.  App.)    43  S.  W.   1013. 

Evidence  of  the  teacher's  Intent  In  Inflicting 
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the  punishment  is  admissible,  although  the  pupil 
makes  no  resistance,  and  the  chastisement  is 
so  severe  as  to  draw  blood  In  a  number  of  plac««. 
Klnnard  v.  State,  35  Tex.  CrIm.  Rep.  276,  60 
Am.  St.  Rep.  47,  33  S.  W.  234. 

Therefore,  a4 though  there  are  cases  favoring 
a  strict  construction,  the  weight  of  authority 
of  the  'Texas  cases  seems  to  be  in  fav6r  of 
construing  the  statute  so  as  to  place  in  the 
teacher  a  discretionary  power,  and  to  exonerate 
him  from  liability  unless  the  punishment  is 
clearly  excessive  under  all  the  circumstances, 
or  malicious. 

It  Is  also  provided  by  the  Texas  Penal  Code 
that,  though  lawful  for  a  schoolmaster  to  chas- 
tise his  scholar,  yet.  If  this  is  done  with  an  In- 
strument likely  to  produce  death,  or  if.  with 
a  proper  Instrument,  the  chastisement  be  craelly 
Inflicted,  and  death  result.  It  Is  murder.  White's 
Anno.  Texas  Penal  Code,  title  XT.  chap.  12, 
art.  682. 

In  one  state.  New  Jersey,  a  statute  has  been 
passed  entirely  prohibiting  the  infliction  of  cor- 
poral punishment.  3  N.  J.  Gen.  Stat.  p.  3049, 
g  202. 
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a  man  is  liable  for  those  consequences  only 
which  an  ordinarily  prudent  man  can  foresee 
as  likely  to  flow  from  his  acts  is,  when  thus 
restricted  and  understood,  undoubtedly  the 
correct  one.  It  seems  to  be  in  consonance 
with  a  just  appreciation  of  the  causal  con- 
nection which  should  exist  between  the  act 
and  the  consequence  of  it  in  order  to  create 
civil  liability.  There  is  no  sound  or  valid 
reason,  so  far  as  we  are  able  to  see,  why  the 
very  injury  that  was  inflicted  by  the  wrong- 
ful or  negligent  act  should  have  been  fore- 
seen; for,  if  the  person  complained  of  ac- 
tually intended  any  harm  to  him  who  was 
injured  by  his  act,  it  is  conceded  that  he  is 
liable,  without  regard  to  the  particular  na- 
ture of  the  injury,  and  there  is  no  way  of 
distinguishing  such  a  case  from  one  in  which 
an  act  is  negligently  done,  which  the  party 
doing  it  could  well  see  at  the  time  would 
cause  harm,  or  injury,  in  its  general  sense, 
to  another.  There  may  be  a  difference  in  de- 
gree but  not  in  principle.  In  the  one  case 
there  is  an  actual  intention,  while  in  the  oth- 
er there  is  an  implied  intention,  which  the 
law  will  not  ordinarily  permit  to  be  contra- 
dicted, because  it  is  a  just  and  reasonable 
rule,  us  it  is  a  maxim  of  the  law,  that  a 
person  is  presumed  to  intend  that  which  is 
the  natural  consequence  of  his  act.  When, 
therefore,  a  wilful  wrong  is  committed,  or 
a  negligent  act  which  produces  injury,  the 
wrongdoer  is  liable,  provided,  in  the  latter 
case,  he  could  have  foreseen  that  harm  might 
follow  as  a  natural  and  probable  result  of 
his  act;  for,  if  he  can  presume  that  harm 
might  naturally  and  probably  follow,  he 
must  necessarily  intend  that  it  should  fol- 
low, or  he  must  have  acted  without  caring 
whether  it  would  or  not,  which,  in  effect,  is 
the  same  thing.  It  may  be  stated  as  a  gen- 
eral rule  that,  when  one  does  an  illegal  or 
mischievous  act,  which  is  likely  to  prove  in- 
jurious to  another,  or  when  he  does  a  legal 
act  in  such  a  careless  or  improper  manner 
that  he  should  foresee,  in  the  light  of  attend- 
ing circumstances,  that  injury  to  a  third 
person  may  naturally  and  probably  ensue, 
he  it  answerable  in  some  form  of  action  for 
all  of  the  consequences  which  may  directly 
and  naturally  result  from  his  coUduct.  It 
is  not  necessary  that  he  should  actually  in- 
tend to  do  the  particular  injury  which  fol- 
lows, or,  indeed,  any  injury  at  all,  because 
the  law  in  such  cases  will  presume  that  he 
inttoded  to  do  that  which  is  the  natural  re- 
sult of  his  conduct  in  the  one  case,  and  in 
the  other  he  will  be  presumed  to  intend  that 
which,  in  the  exercise  of  the  care  of  a  pru- 
dent man,  he  should  see  will  be  followed  by 
injurious  consequences.  In  the  case  of  con- 
duct merely  negligent  the  question  of  negli- 
gence itself  will  depend  upon  the  further 
question  whether  injurious  results  should  be 
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expected  to  flow  from  the  particular  act. 
The  act,  in  other  words,  becomes  negligent, 
in  a  legal  sense,  by  reason  of  the  ability  of 
a  prudent  man,  in  the  exercise  of  ordinary 
care,  to  foresee  that  harmful  results  will 
follow  its  commission.  The  doctrine  is  thus 
expressed,  and  many  authorities  cited  to  sup- 
port it,  in  21  Am.  &  Eng.  Enc.  Law,  2d  ed. 
p.  487:  "In  order,  however,  that  a  party 
muy  be  liable  in  negligence,  it  is  not  neces- 
sary that  he  should  have  contemplated,  or 
even  been  able  to  anticipate,  the  particular 
consequences  which  ensued,  or  the  precise 
injuries  sustained  by  the  plaintiff.  It  is  suf- 
ficient if,  by  the  exercise  of  reasonable  care, 
the  defendant  might  have  foreseen  that  some 
injury  would  result  from  his  act  or  omis- 
sion, or  that  consequences  of  a  generally  in- 
jurious nature  might  have  been  expected." 
It  is  not  essential,  therefore,  in  a  case  like 
this  one,  in  order  that  the  negligence  of  a 
party  which  causes  an  injury  should  become 
actionable,  that  the  injury,  in  the  precise 
form  in  which  it  in  fact  resulted,  should 
have  been  foreseen.  It  is  enough  if  it  now 
appears  to  have  been  a  natural  and  probable 
consequence  of  the  negligent  act,  and  the 
party  sought  to  be  charged  with  liability  for 
the  negligence  should  have  foreseen,  by  the 
exercise  of  ordinary  care,  that  some  mischief 
would  be  done.  1  Thomp.  Neg.  §  69.  In  de- 
termining whether  due  care  has  been  exer- 
cised in  any  given  situation  of  the  party  al- 
leged to  have  been  negligent,  reference  must 
be  had  to  the  facts  and  circumstances  of  the 
case  and  to  the  surroupdings  of  the  party 
at  the  time,  and  he  must  be  judged  by  the 
influence  which  those  facts  and  circum- 
stances and  his  surroundings  would  have 
had  upon  a  man  of  ordinary  prudence  in 
shaping  his  conduct  if  he  had  been  similarly 
situated.     Hill  v.  VVtw«or,  118  Mass.  261. 

Applying  these  general  principles  to  the 
case  in  hand,  we  find  that  the  defendant  oc- 
cupied that  relation  toward  the  plaintiff, 
who  was  his  pupil,  which  entitled  him  to 
use  such  means  for  the  purpose  of  correction 
and  discipline  as,  in  his  judgment,  were  re- 
quired under  the  circumstances,  provided 
that  he  neither  acted  from  malice  nor  in- 
flicted permanent  injury.  State  v.  Pender- 
gras8,  19  N.  C.  (2  Dev.  &  B.  L.)  366,  31  Am. 
Dec.  416;  State  v.  Long,  117  N.  C.  791,  23 
S.  E.  431.  The  law  on  this  subject  is  thus 
well  stated:  "It  is  the  duty  of  the  teacher 
to  enforce  the  rules  and  regulations  adopted 
by  the  school  directors  for  the  government 
of  a  school,  and  to  maintain  discipline  in  the 
school ;  and  in  order  to  maintain  discipline 
and  compel  obedience  to  any  .lawful  regula- 
tion the  teacher  may  inflict  corporal  punish- 
ment upon  a  pupil,  since  the  teacher  for  the 
time  being  stands,  to  some  extent  at  least,  iti 
loco  parentis,  and  has  such  a  portion  of  the 


902 


North  Carolina  Supreme  Court. 


Afb., 


powers  of  the  parent  delegated  to  him, 
namely,  that  of  restraint  and  correction,  as 
may  be  deemed  necessary  to  answer  the  pur- 
poses for  which  he  is  employed."  25  Am. 
&  Eng.  Enc.  Law,  2d  ed.  p.  24.  And  by  an- 
other writer  it  is  thus  stated:  "The  teacher 
has  the  power  to  enforce  obedience  to  the 
rules  and  to  his  commands.  One  of  the 
means  recognized  by  the  law  is  corporal 
chastisement.  He  may  thereby  inflict  tem- 
porary pain,  but  not  'seriously  endanger  life, 
limbs,  or  health,  or  disfigure  the  child,  or 
cause  any  other  permanent  injury.'  He  can- 
not lawfully  beat  the  child,  even  moderately, 
to  gratify  his  own  evil  passions.  The  chas- 
tisement must  be  honestly  inflicted  in  pun- 
ishment for  some  dereliction  which  the  pupil 
understands.  Plainly,  if  the  teacher  keeps 
himself  within  these  limits  and  his  lawful 
jurisdiction,  he  must  decide  the  question  of 
the  expediency  or  necessity  of  the  punish- 
ment and  its  degree.  It  is  impossible  he 
should  ever  inflict  it  without.'*  Bishop, 
Noncontract  Law,  §  596,  p.  269.  If,  when 
the  case  is  again  tried,  the  jury  find  that 
the  defendant  acted  maliciously,  he  will,  of 
course,  be  liable  to  the  plaintitT  for  the  con- 
sequent Injury  and  damage,  as  was  fully  and 
clearly  explained  in  the  charge  of  the  judge 
at  the  last  trial;  but,  if  he  inflicted  a  per- 
manent injury  in  attempting  to  enforce  the 
discipline  of  his  school,  and  in  so  doing 
failed  to  exercise  ordinary  care,  he  will  still 
be  liable  to  the  plaintiff  if  the  jury  further 
find  that  the  injury  was  the  natural  and 
probable  result  of  his  negligence,  and  that 
the  defendant,  in  the  light  of  the  attending 
circumstances,  and  in  the  exercise  of  or- 
dinary care,  ought  reasonably  to  have  fore- 
seen that  a  permanent  injury  would  be  the 
natural  and  probable  consequence  of  his  act. 
The  court  had  charged  the  jury  correctly, 
in  accordance  with  the  foregoing  principles, 
until  it  gave  the  instruction  contained  in  the 
defendant's  third  prayer.  By  that  instruc- 
tion the  jury,  before  they  could  return  a 
verdict  for  the  plaintiff,  were  required  to 
find  that  the  defendant  was,  at  the  time, 
able  to  foresee,  by  the  exercise  of  ordinary 
care,  not  only  that  the  injury  would  result, 
but  that  the  particular  injury  which  was  re- 
ceived by  the  plaintiff  would  be  the  natural 
and  probable  consequence  of  his  act.  It  is 
very  likely  that  this  instruction  had  great 
weight  with  the  jury  in  deciding  the  case 
against  the  plaintiff;  and  we  can  well  see 
how  he  might  have  been,  and  no  doubt  was, 
seriously  prejudiced  thereby.  The  language 
of  Gaston,  J.,  in  State  v.  PendergrasSy  19  N. 
C.  (2  Dev.  &  B.  L.)  at  page  367,  31  Am.  Dec. 
416,  will  be  appropriate  in  this  connection, 
as  he  states  the  rule  of  responsibility  in  such 
cases  with  his  usual  clearness:  "We  think 
that  the  instruction  on  this  point  should 
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have  been  that,  unless  the  jury  could  dearly 
infer  from  the  evidence  that  the  correction 
inflicted  had  produced,  or  was  in  its  nature 
calculated  to  produce,  lasting  injury  to  the 
child,  it  did  not  exceed  the  limits  of  the 
power  which  had  been  granted  to  the  defend- 
ant. We  think,  also,  that  the  jury  should 
have  been  further  instructed  that,  however 
severe  the  pain  inflicted,  and  however,  in 
their  judgment,  it  might  seem  disproportion- 
ate to  the  alleged  negligence  or  offense  of  so 
3'oung  and  tender  a  child,  yet,  if  it  did  not 
produce  nor  threaten  lasting  mischief,  it  was 
their  duty  to  acquit  the  defendant,  unless 
the  facts  testified  induced  a  conviction  in 
their  minds  that  the  defendant  did  not  act 
honestly  in  the  performance  of  duty,  accord- 
ing to  her  sense  of  right,  but,  under  the  pre- 
text of  duty,  was  gratifying  malice.'*  Tliere 
the  liability  was  made  to  depend  upon  the 
question  whether  the  act  charged  to  have 
been  negligent  threatened  lasting  injury. 
We  can  add  nothing  to  what  is  so  well  said 
by  that  wise  and  learned  judge. 

There  ica^  error  in  giving  the  defendant's 
third  prayer  for  instruction,  which  entitles 
the  plaintiff  to  another  trial.  We  cannot 
consider  this  error  as  cured  by  the  other 
parts  of  the  charge  though  in  themselves 
correct.  Edwards  v.  Atlantic  Coast  Line  R. 
Co.  129  X.  C.  78,  39  S.  E.  730,  132  N.  C. 
101.  43  S.  E.  585;  Williams  v.  Haid,  118  N. 

C.  481.  24  S.  E.  217:  Tillett  v.  Lynchburg  <f 

D.  R.  Co.  115  N.  C,  662,  20  S.  E.  480.  The 
rule  in  this  respect  is  well  settled  in  those 
cases. 

Donslas,  J.,  concurs  in  result,  arguendo. 


Smith  PAUL,  Appt.. 

V. 

City  of  WASHINGTON. 

(134  N.  C.  363.) 

1.    Kfiiiity  ha*  no  Jarlndlctlon  of  a  suit 


XoTK. — For  other  cases  In  this  «erle8  as  i*» 
inJunclioD  to  restrain  enforcement  of  ordinance, 
see  Rushvilie  v.  Rushville  Natural  Gas  Co.  ir> 
L.  R.  A.  321  ;  Georgia  Packing  Co.  y.  Macon. 
22  L.  R.  A.  775 ;  Augusta  v.  Bunim,  26  L.  R.  A. 
.340;  Deems  v.  Baltimore.  26  L.  R.  A.  541: 
Cicero  Luml>er  Co.  v.  Cicero.  42  L.  R.  A.  696: 
Chicago  v.  Collins,  49  L.  R.  A.  408 ;  and  Ameri- 
cus  V.  Perry,  57  L.  R.  A.  230. 

As  to  municipal  power  to  prohibit  screens  in 
harrorms,  see  also.  In  this  series,  Champer  t. 
Greencastle,  24  L.  R.  A.  768,  and  note. 

As  to  ordinance  forbidding  stalls,  booths,  or 
other  inclosures  in  saloon,  see  State  v.  Barsre. 
53  L.   R.   A.  428. 

As  to  ordinance  requiring  curtains  to  front 
doors  and  windows  of  saloon  to  be  raised,  and 
saloon  to  be  closed  between  10  p.  m.  and  4  a. 
M.,  and  on  Sunday,  see  Bennett  t.  Pulaski.  47 
L.  R.  A.  278. 
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to  enjolu  the  enforcement  of  a  municipal  or- 
dinance for  the  alleged  reason  that  it  Is  un- 
reas' nable  and  void,  since  there  is  an  ade- 
quate remedy  at  law. 
le.  That  officer*  cbarired  frith  the  eze- 
cntioit  of  a  void  penal  ordinance  are 
insolvent,  so  that  a  Judgment  against  them 
will  be  unavailing,  is  not  sufficient  to  re- 
quire equity  to  take  Jurisdiction  of  a  suit  to 
restrain  the  attempted  enforcement  of  the 
ordinance. 

3.  One  frho  obtains  a  license  to  sell 
liquor  has  no  standinor  in  court  to 
restrain  the  enforcement  of  existing  ordi- 
nances regulating  the  manner  of  sale. 

4.  That  a  municipal  corporation  has 
pofrer  to  prohibit  the  sale  of  intoxicat- 
ing liquor  within  its  limits  does  not,  in  case 
it  attempts  to  regulate  such  sale,  empower  it 
to  make  unreasonable  provisions  for  such  reg- 
ulation. 

5.  A  municipal  ordinance  forbiddinfr 
the  use  of  an>-  screen,  of  any  nature 
which  shall  shut  off  the  view  from  the  street 
of  the  Interior  of  a  place  where  liquor  Is 
sold  is  not  unreasonable. 

O.  A  municipal  ordinance  may  require 
all  liquor  sold  In  saloons  to  be  served  and 
drunk  at  the  counter. 

7.  Forbidding  the  use  of  side,  rear,  or 
trap  doors  connected  with  a  saloon  for  the 
sale  or  delivery  of  liquors,  or  the  entrance  or 
exit  of  customers,  is  not  an  unreasonable  re- 
straint upon  the  use  of  property. 

8.  Requiring  liquor  saloons  to  be 
closed  between  8  o'clock  in  the  evening  and 
6  o'clock  in  the  morning,  and  forbidding  the 
doors  to  be  open  between  those  hours,  are 
not  unreasonable. 

9.  Places  where  li«|uor  is  sold  may  be 
required  to  be  kept  llorhted  throughout 
the  night,  even  during  the  hours  when  they 
are  not  open  for  the  transaction  of  busi- 
ness. 

10.  Forbidding  owners  of,  or  em- 
ployees in,  places  ivhere  liquor  is 
sold  to  be  in  such  places  between  the  hour 
of  closing  on  Saturday  night  and  the  hour 
for  opening  on  Monday  morning  is  not  so 
clearly  unreasonable  as  to  require  the  court 
to  set  aside  an  ordinance  making  such  provi- 
sion. 

11.  The  keepinar  of  fltames  and  devices 
for  amusements  in  places  where  liquor  is 
sold  may  be  forbidden  by  a  municipal  corpo- 
ration having  power  to  regulate  or  prohibit 
the  sale  of  such  liquor,  although  the  state 
may  have  imposed  a  tax  upon  such  things 
when  used  in  connection  with  such  places. 

12.  Forbiddinor  the  maintenance  of 
restaurants  or  eating  rooms  in  connection 
with  barrooms  Is  not  unreasonable. 

18.  A  provision  in  an  ordinance  rearn- 
latlnor  the  liquor  traffic  authorizing  the 
aldermen  to  investigate  alleged  violations  of 
the  ordinance,  and  revoke  licenses  if  viola- 
tions are  found,  is  not  void  as  against  one 
who  consented  to  It. 

14.  The  invalidity  of  a  provision  in  an 
ordinance  reorulatinor  the  liquor  traf- 
fic, permitting  the  revocation  of  licenses, 
does  not  render  void  the  provisions  of  the 
ordinance  prescribing  the  manner   in   which 
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the  business  shall  be  conducted,  for  violation 
of  which  a  penalty  is  prescribed. 

(Mont  if  ornery,  J.,  dU%ent&  from  proposition  1. 
Douglas,    J.,    dissents    from    propositions    5- 

(March  8,  1904.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Beaufort  County 
in  favor  of  defendant  in  a  suit  to  enjoin  the 
enforcement  of  certain  municipal  ordinances 
for  the  regulation  of  the  liquor  traffic. 
Affirmed. 

Statement  by  MontKomery,  J.: 
This  is  an  appeal  of  the  plaintiff  from  an 
order  made  by  Judge  Hoke  in  which  he  dis- 
solved a  restraining  order  theretofore  made 
in  the  case.  The  plaintiff  was,  before  the  Ist 
day  of  January,  1004,  and  at  the  time  this 
action  was  commenced  (January  18,  1904), 
engaged  in  retailing  liquor  in  the  city  of 
Washington,  North  Carolina,  in  a  large  two- 
story  brick  building  situated  at  the  comer  of 
Main  street  and  Whitecar  alley.  There  is 
a  front  door  upon  Main  street  and  a  side 
door  upon  Whitecar  alley,  and  also  a  door 
from  the  rear  of  the  building  opening  into 
the  lot  upon  which  the  building  stands ;  and 
there  has  been,  and  still  is,  a  cellar  beneath 
the  building,  with  a  trapdoor  leading  to  the 
cellar,  and  the  cellar  has  been  used  and 
could  be  used  for  storage  purposes.  Prior  to 
the  1st  day  of  January,  1904,  the  plaintiff 
rented  out  the  second  story  of  the  building 
as  a  general  restaurant,  and  a  part  of  the 
time  conducted  the  same  on  his  own  account. 
On  the  4th  of  November,  1903,  the  board  of 
aldermen  of  the  city  of  Washington  enacted 
and  adopted  ( to  go  into  effect  on  the  Ist  day 
of  January,  1904 )  the  following  ordinances : 
"(1)  lliat  it  shall  be  unlawful  for  any 
person,  firm,  or  corporation,  carrying  on  the 
business  of  selling  spirituous,  vinous,  or  malt 
liquors  in  Washington,  or  for  any  agent, 
servant,  or  employee  of  such  person,  firm, 
or  corporation,  to  have,  use,  permit,  or  allow 
in  their  saloons,  sales  room,  or  place  of  busi- 
ness, any  storm  doors,  partitions,  screens, 
blinds,  stained  glass,  or  any  contrivance 
which  shall  in  any  manner  obstruct  the  view 
of  the  interior  of  his  or  their  saloon,  sales 
room,  or  place  of  business  or  any  part  there- 
of, or  which  shall  in  any  manner  conceal  or 
cut  off  any  vieAV  of  any  person  or  persons 
in  such  saloon,  sales  room,  or  place  of  busi- 
ness from  and  through  the  front  door  and 
windows  thereof.  All  front  doors  shall  be 
glass  paneled,  one  glass  to  the  shutter;  the 
bottom  of  said  panel  shall  not  be  more  than 
4  feet  in  height  from  the  level  of  the  side- 
walk; the  bottom  of  glass  in  all  front  win- 
doAvs  shall  not  be  more  than  4  feet  in  height 
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from  the  level  of  the  sidewalk;  all  glass  in 
front  windows  and  front  doors  shall  be  kept 
clean  of  dirt,  specks,  or  anything  that  will 
dim  or  obstruct  the  view  of  the  interior  of 
such  saloon,  sales  room,  or  place  of  business. 
No  counters  shall  extend  more  than  50  feet 
from  the  front  door  or  doors  of  said  saloon 
or  saloons.  All  liquor  shall  be  served  at  the 
counter,  and  all  liquors  drunk  in  said  saloon 
or  saloons  shall  be  drunk  at  the  said  counter 
or  counters;  and  any  person  violating  this 
ordinance  shall,  upon  conviction  thereof,  be 
fined  $50.  Each  and  every  day  upon  which 
a  violation  of  this  section  shall  be  committed 
or  continued  shall  constitute  a  separate  of- 
fense. 

"(2)  That  it  shall  be  unlawful  for  any 
person,  firm,  or  corporation,  carrying  on  the 
business  of  selling  spirituous,  vinous,  or 
malt  liquors  in  Washington,  or  for  any 
agent,  servant,  or  employee  of  such  person, 
firm,  or  corporation  to  use,  permit,  or  allow 
any  side  door  or  rear  door,  trapdoors,  ele- 
vators, or  stairways  for  entrance  to  or  exit 
from  his  or  their  saloon,  sales  room,  or  place 
of  business  by  side  or  rear  door  or  place  of 
entrance  or  exit;  nor  shall  any  spirituous, 
vinous,  or  malt  liquors  be  sold  or  delivered 
through  any  window  or  other  opening,  and 
any  person  violating  this  ordinance  shall,  up- 
on conviction  thereof,  be  fined  $50.  Each  and 
every  day  upon  which  a  violation  of  this  sec- 
tion shall  be  committed  or  continued  shall 
constitute  a  separate  ofl'ense;  provided  noth- 
ing herein  contained  shall  prevent  the  use  of 
such  back  or  side  doors  by  the  person  or  per- 
sons carrying  on  said  business,  his  or  their 
agents,  servants,  or  employees  for  purposes 
other  than  the  sale  or  delivery  of  liquors. 

"(3)  That  it  shall  be  unlawful  for  any 
person,  firm,  or  corporation  to  whom  shall 
be  granted  a  license  to  sell  spirituous,  vinous, 
or  malt  liquors  by  the  board  of  aldermen  of 
Washington,  or  for  any  agent,  servant,  or 
employee  of  such  person,  firm,  or  corporation 
to  sell,  give  away,  or  in  any  manner  part  with, 
directly  or  indirectly,  any  liquor  or  drinks 
in  his  or  their  saloon,  sales  room,  or  place 
of  business  between  the  hours  of  8  o'clock  in 
the  evening  and  6  o'clock  in  the  morning,  or 
permit  or  allow  the  doors  of  his  or  their  sa- 
loon, sales  room,  or  place  of  business  to  be 
opened  or  remain  open  between  said  hours; 
and  every  person  violating  this  ordinance 
shall,  upon  conviction  thereof,  be  fined  $50. 
Each  and  every  day  upon  which  a  violation 
of  this  section  shall  be  committed  or  contin- 
ued shall  constitute  a  separate  offense. 

"(4)  That  in  every  saloon  or  room  where 
the  business  of  selling  spirituous,  vinous,  or 
malt  liquors  shall  be  carried  on  under  a  li- 
cense from  the  board  of  aldermen  of  Wash- 
ington, the  person,  firm,  or  corporation,  hold- 
ing such  license  shall  keep  burning  through- 
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out  the  period  of  darkness,  each  and  every 
night,  a  gas  or  electric  light  of  such  bright- 
ness that  objects  in  the  rear  of  said  room 
may  be  plainly  seen ;  and  no  such  room  shall 
be  entered,  opened,  kept  open,  or  occupied  by 
any  person  whomsoever  between  the  hours  of 
closing  on  Saturday  night  at  8  o'clock  and 
the  hours  for  opening  on  the  next  Monday 
morning  at  6  o'clock.  Any  person,  firm,  or 
corporation,  or  his  or  their  servant^  agent,  or 
employee  who  shall  violate  this  ordinance 
shall,  upon  conviction  thereof,  be  fined  $50. 

"(5)  That  it  shall  be  unlawful  for  any 
person,  firm,  or  corporation  carrying  on  the 
business  of  selling  spirituous,  vinous,  or  malt 
liquors  in  Washing^n,  or  for  any  agent, 
servant,  or  employee  of  such  person,  firm,  or 
corporation  to  have,  use,  permit,  or  allow  in 
his  or  their  saloons,  sales  room,  or  place  of 
business,  or  in  any  room  connected  there- 
with, any  billiard  table  or  pool  table,  tenpin 
alleys,  gaming  tables,  or  any  games  or  gam- 
ing devices  whatsoever,  whether  the  same  be 
played,  or  used  or  played,  for  amusement  and 
exercise,  or  for  anything  of  value,  and  shall 
also  be  unlawful  to  have,  use,  permit,  or  al- 
low in  his  or  their  saloon,  sales  room,  or 
place  of  business,  or  in  any  room  connected 
therewith,  any  restaurant,  eating  house, 
room,  or  table,  or  any  means  or  contrivance 
whatever  for  providing,  supplying,  or  fur- 
nishing food,  whether  the  same  is  to  be  pro- 
vided, supplied,  or  furnished  for  giving  away 
or  for  selling  to  customers,  and  it  shall  be 
unlawful  to  permit  or  allow  in  his  or  their 
saloon,  sales  room,  or  place  of  business,  ob- 
scene pictures,  the  printing  to  be  exposed  to 
view  on  the  walls  thereof  or  elsewhere  in  the 
room.  Any  person,  firm,  or  corporation,  his 
or  their  agents,  servants,  or  employees,  who 
shall  violate  this  section,  shall  upon  convic- 
tion be  fined  $50. 

"(6)  No  saloon  shall  be  conducted,  or 
shall  any  spirituous,  vinous,  or  malt  liquors 
be  sold  or  disposed  of  in  any  building  in 
which  there  is  a  restaurant,  eating  house, 
room,  table,  or  any  means  or  contrivance 
whatever  for  providing,  supplying,  or  fur- 
nishing food,  whether  the  same  be  provided, 
supplied,  or  furnished  free  or  for  pay:  Pro- 
vided this  shall  not  apply  where  the  saloon 
or  place  wherein  liquor  is  disposed  of,  and 
the  room  or  place  where  food  is  furnished  or 
supplied,  shall  be  separated  by  one  or  more 
solid,  upright,  perpendicular  walls,  with  no 
doors,  nor  openings  of  any  kind  therein.  Any 
person,  firm,  or  corporation,  his  or  their 
agents,  servants,  or  employees,  who  shall  vio- 
late this  section,  shall  upon  conviction  be 
fined  $50. 

"(7)  That  any  and  all  licenses  hereafter 
granted  by  the  board  of  aldermen  of  Wash- 
ington for  the  sale  of  liquors  shall  be  issued 
by  the  said  board  and  be  accepted  by  the  ap- 
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plicant  therefor  upon  the  express  condition 
that  a  violation  of  any  of  the  foregoing  or- 
dinances, of  any  statute  or  ordinance  regu- 
lating the  sale  of  liquors  in  or  at  the  saloon, 
sales  room,  or  place  of  business  for  which 
the  license  has  been  granted,  shall  work  a 
forfeiture  of  said  license,  and  that  the  board 
of  aldermen,  upon  satisfactory  evidence  of 
such  violation,  shall  have  the  power  of  de- 
claring such  license  revoked,  and  such  condi- 
tion shall  be  incorporated  in  the  license  when 
granted.  Upon  complaint  made  to  the  may- 
or that  any  person,  company,  or  firm  has  vio- 
lated any  of  the  said  ordinances  or  statutes, 
he  shall  forthwith  summon  such  person,  com- 
pany, or  firm  to  appear  before  the  board  of 
aldermen  at  a  given  time,  not  less  than  three 
days'  notice  being  given,  to  show  cause  why 
such  license  should  not  be  revoked." 

On  January  2,  1904,  the  ordinances  being 
in  full  force,  a  license  to  retail  liquor  was 
granted  to  the  plaintiff  by  the  board  of  alder- 
men upon  a  condition  inserted  in  the  license 
that  a  violation  of  any  of  the  ordinances 
should  work  a  forfeiture  of  the  license. 

Mr,  Charles  F.  Warren,  for  appellant: 

Void  city  ordinances  may  be  enjoined. 

Georgia  Packing  Co.  v.  Macon,  22  L.  R.  A. 
775,  4  Inters.  Com.  Rep.  508,  60  Fed.  774; 
Bennett  v.  Pulaski  (Tenn.  Ch.  App.)  47  L. 
R.  A.  278.  52  S.  W.  913;  Deems  v.  BalH- 
mare,  80  Md.  164,  26  L.  R.  A.  541,  45  Am. 
St.  Rep.  339,  30  Atl.  648 ;  Page  v.  Baltimore, 
34  Md.  658;  Holland  v.  Baltimore,  11  Md. 
187,  69  Am.  Dec.  195;  Black,  Intoxicating 
Liquors,  §73. 

No  power  is  given  to  adopt  specifically 
any  one  of  the  ordinances  in  question.  They 
are  all  subject  to  the  inquiry  whether  they 
are  authorized  by  the  charter  or  the  general 
law.  and,  if  authorized,  whether  they  are 
reasonable. 

1  Dill.  Mun.  Corp.  2d  ed.  §  262. 

The  power  to  adopt  the  ordinance  requir- 
ing screens  cannot  be  fairly  inferred  from 
the  language  of  the  charter. 

Champer  v.  Oreencastle,  138  Ind.  339,  24 
L.  R.  A.  768,  46  Am.  St.  Rep.  390,  35  N.  E. 
14. 

Not  only  is  the  ordinance  without  author- 
ity, but  it  is  unreasonable. 

Bennett  v.  Pulaski  (Tenn.  Ch.  App.)  47  L. 
R.  A.  278,  52  S.  W.  913;  Champer  v.  Oreen- 
castle,  138  Ind.  339,  24  L.  R.  A.  768,  46  Am. 
St.  Rep.  390,  36  N.  E.  14. 

The  board  of  aldermen  had  no  power  to 
adopt  the  ordinance  requiring  saloons  to  be 
closed  from  8  P.  if.  until  6  a.  if.,  and  the 
same  is  also  unreasonable  and  void. 

State  V.  Ray,  131  N.  C.  814,  60  L.  R.  A. 
634,  92  Am.  St.  Rep.  795,  42  8.  E.  960;  State 
V.  Thomas,  118  N.  C.  1221,  24  S.  E.  635;  17 
Am.  k  Eng.  Enc.  Law,  p.  288;  Wa/rd  v. 
65  L.  R.  A. 


Greeneville,  8  Baxt.  228,  35  Am.  Rep.  700; 
Black,  Intoxicating  Liquors,  §  236. 

The  ordinance  requires  that  the  saloon 
must  be  kept  lighted  every  night  and  all  day 
Sunday.  This  entails  an  unnecessary  tax 
and  expense  upon  the  proprietor,  and  no 
necessity  exists  for  the  passage  of  such  an 
ordinance. 

State  V.  Thomas,  118  N.  C.  1221,  24  S.  E. 
535. 

An  ordinance  making  it  a  misdemeanor 
to  let  a  person  in  or  out  of  a  saloon  during 
the  hours  in  which  it  is  required  to  be  cloeed 
is  imreasonable  and  void. 

Bennett  v.  Pulaski  (Tenn.  Ch.  App.)  41 
L.  R.  A.  278,  62  S.  W.  913;  Newbern  v.  Mc- 
Cann,  105  Tenn.  159,  60  L.  R.  A.  476,  58  S. 
W.  114. 

By  statute  it  is  legal  to  conduct  either  a 
billiard  or  pool  table  or  a  bowling  alley  in 
connection  with  a  liquor  saloon  upon  the 
payment  of  a  license  tax  of  $60. 

Laws  1903,  chap.  247,  §  60. 

No  authority  has  been  given  the  board  of 
aldermen  to  forbid  it. 

State  V.  Gerhardt,  145  Ind.  439,  33  L.  R. 
A.  313,  44  N.  E.  469;  Chicago  v.  Netcher, 
183  111.  104,  48  L.  R.  A.  261,  75  Am.  St.  Rep. 
93.  65  N.  E.  707 ;  Washington  v.  Hammondr 
76  N.  C.  33. 

If  it  be  within  the  power  of  the  legislature 
to  prevent  the  keeping  of  a  restaurant  in- 
connection  with  a  saloon,  it  has  not  granted 
that  power  to  the  aldermen  of  the  city  of 
Washington. 

Chicago  v.  Netcher,  183  111.  104,  48  L.  R. 
A.  261,  75  Am.  St.  Rep.  93,  55  N.  E.  707; 
State  V.  Gerhardt,  145  Ind.  439,  33  L.  R.  A. 
313,  44  N.  E.  469. 

It  would  not  be  a  reasonable  regulation  for 
a  city  to  provide  that  no  liquor  should  be  used 
or  kept  in  any  refreshment  saloon  or  restau- 
rant. 

Black,  Intoxicating  Liquors,  §  234. 

The  aldermen  had  no  power  to  adopt  the- 
ordinance. 

State  V.  Gerhardt,  145  Ind.  439,  33  L.  R. 
A.  313,  44  N.  E.  469;  Chicago  v.  Netcher, 
183  111.  104,  48  L.  R.  A.  261,  75  Am.  St.  Rep. 
93,  55  N.  E.  707. 

Mr.  Stephen  C.  Bragaw,  for  appellee: 

An  injunction  will  not  be  granted  to  pre- 
vent the  enforcement  of  an  alleged  unlawful 
municipal  ordinance;  nor  can  an  action  be- 
maintained  which  only  seeks  to  have  such 
ordinance  adjudged  void. 

St.  Peter's  Episcopal  Church  v.  Washing- 
ton, 109  N.  C.  21,  13  S.  E.  700;  Scott  v. 
Smith,  121  N.  C.  94,  28  S.  E.  64;  Cohen  v. 
Goldsboro.  77  N.  C.  2;  Bushee  v.  Lewis,  85 
N.  C.  332;  Bushee  v.  Maoy,  85  N.  C.  329; 
Pearson  v.  Boyden,  86  N.  C.  685 ;  Yiokers  v. 
Durham,  132  N.  C.  880,  44  S.  E.  686;  PoAdh 
V.  Sycamore,  104  Ga.  24,  41  L.  R.  A.  772,  69* 
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Ani.  St.  Rep.  128,  30  S.  E.  417;  Burnett  v. 
Craig,  30  Ala.  135,  68  Am.  Dec.  115;  West 
V.  New  York,  10  Paige,  539 ;  Re  Sawyer^  124 
TJ.  S.  200,  31  L.  ed.  402,  8  Sup.  Ct.  Rep. 
482 ;  State,  Raffetto,  Prosecutor,  v.  Mott,  60 
N.  J.  L.  413,  38  Atl.  857;  CHghton  v.  Dah- 
mer,  70  Miss.  602,  21  L,  R.  A.  84,  35  Am.  St. 
Rep.  606,  13  So.  237  ;  Phillips  v.  Stone  Moun- 
tain, 61  Ga.  386;  Eicing  v.  Webster  City,  103 
Iowa,  226,  72  N.  W.  511 ;  Chisholm  v.  Adams, 
71  Tex.  678,  10  S.  W.  336;  Wallack  v.  Soci- 
ety for  Reformation  of  Juvenile  Delinquents, 
67  N.  Y.  23 ;  Levy  v.  Shreveport,  27  La.  Ann. 
620;  Devron  v.  First  Municipality,  4  La. 
Ann.  11;  Hottinger  v.  New  Orleans,  42  La. 
Ann.  629,  8  So.  575 ;  Poyer  v.  Des  Plaines, 
123  111.  Ill,  5  Am.  St.  Rep.  494,  13  N.  E. 
«19;  New  Home  Sewing  Mach.  Co.  v.  Fletch- 
er, 44  Ark.  139 ;  Schvmb  v.  Madison,  49  Ind. 
329;  Pope  v.  Savannah,  74  Ga.  365;  Moses 
V.  Mobile,  52  Ala.  198 ;  Waters  Peirce  Oil  Co. 
V.  Little  Rock,  39  Ark*  412;  Rogers  v.  Cin- 
cinnati, 5  McLean,  337,  Fed.  Cas.  No.  12,008 ; 
State  ex  rel.  George  v.  Aiken,  42  S.  C.  222, 
26  L.  R.  A.  345.  20  S.  E.  221. 

If  they  are  valid  their  enforcement  should 
not  be  restrained,  even  temporarily. 

Des  Moines  Gas  Co,  v.  Des  Moines,  44 
Iowa,  505,  24  Am.  Rep.  756;  2  High,  Inj. 
1  1246;  Chicago  v.  Evans,  24  111.  52;  Smith 
V.  McCarthy,  56  Pa.  369;  Montgomery  Gas- 
light Co.  V.  Montgomery,  87  Ala.  245,  4  L. 
R.  A.  616,  6  So.  113. 

The  legislature  may  prohibit  sales  of 
liquor  in  the  whole  state  or  any  part  of  its 
territory. 

Bailey  v.  Raleigh,  130  N.  C.  213,  58  L.  R. 
A.  178,  41  S.  E.  281;  State  v.  Austin,  114 
N.  C.  855,  25  L.  R.  A,  283,  41  Am.  St.  Rep. 
«17,  19  S.  E.  919;  Dill.  Mun.  Corp.  3d  ed. 
§144;  Tragesor  v.  Gray,  73  Md.  250,  9  L. 
R.  A.  780;  State  ex  rel.  George  v.  Aiken,  42 
S.  C.  222,  26  L.  R.  A.  345,  20  S.  E.  221: 
State  V.  Barringer,  110  N.  C.  529,  14  S.  E. 
781 ;  State  v.  Yopp,  97  N.  C.  482,  2  Am.  St. 
Rep.  305,  2  S.  E.  458 ;  Hill  v.  Charlotte,  72 
N.  C.  56,  21  Am.  Rep.  451 ;  Poirell  v.  Pettn- 
sylvania,  127  U.  S.  683,  32  L.  ed.  256,  8  Sup. 
Ct.  Rep.  992,  1257;  Mugler  v.  Kansas,  123 
U.  S.  660,  31  L.  ed.  210,  8  Sup.  Ct.  Rep.  273; 
License  Cases,  5  How.  583,  12  L.  ed.  291; 
Crowley  v.  Christensen,  137  U.  S.  91,  34  L. 
«d.  623,  11  Sup.  Ct.  Rep.  13;  Patterson  v. 
Kentucky,  97  U.  S.  501,  24  L.  ed.  1115; 
People  v.  Budd,  117  N.  Y.  15,  5  L.  R.  A.  559, 
15  Am.  St.  Rep.  460,  22  N.  E.  670 ;  Com.  v. 
Alger,  7  Cush.  84;  Health  Department  v. 
Trinity  Church,  145  N.  Y.  42,  27  L.  R.  A. 
710,  45  Am.  St.  Rep.  579,  39  N.  E.  833; 
Schulherr  v.  Bordeaux,  64  Miss.  59,  8  So. 
201 ;  State  ex  rel.  Duensing  v.  Roby,  142  Ind. 
168,  33  L.  R.  A.  213,  61  Am.  St.  Rep.  174,  41 
N.  E.  145 ;  Ex  parte  Bell,  24  Tex.  App.  428, 
6  S.  W.  197. 
65  K.  R.  A. 


One  who  accepts  a  license  or  permission, 
the  power  to  withhold  which  lies  in  a  board, 
is  bound  by  the  conditions  contained  therein. 

Metropolitan  Bd.  of  Excise  v.  Barrie^  34 
N.  Y.  657;  Columbus  City  v.  Cutoomb,  61 
Iowa,  672,  17  N.  W.  47;  Calder  v.  Kurhy,  6 
Gray,  597 ;  Com.  v.  Brennan,  103  Mass.  70. 

The  manufacture  and  sale  of  spirituous 
liquors  is  subject  to  police  regulation  by  the 
legislature,  and  the  advisability  or  propriety 
of  any  particular  regulation  is  a  matter  for 
legislative  discretion. 

State  V.  Barringer,  110  N.  C.  529,  14  S.  E. 
781 ;  Poioell  v.  Pennsylvania,  127  U.  S.  678, 
32  L.  ed.  253,  8  Sup.  Ct.  Rep.  992,  1257; 
State  V.  Yopp,  97  N.  C.  482,  2  Am.  St.  Rep. 
305,  2  S.  E.  458 ;  Hill  v.  Charlotte,  72  N.  C. 
56,  21  Am.  Rep.  451 ;  State  v.  Austin,  114  N. 
C.  860,  25  L.  R.  A.  283,  41  Am.  St.  Rep.  817, 
19  S.  E.  919;  Slate  v.  Powell,  100  N.  C.  525, 
6  S.  E.  424;  Rosenbaum  v.  Newbem,  118  N. 
C.  83,  32  L.  R.  A.  123,  24  S.  E.  1 ;  State  v. 
Ray,  131  N.  C.  820,  60  L.  R.  A.  634,  92  Am. 
St.  Rep.  795,  42  S.  E.  960;  Tiedeman,  Pol. 
Power,  pp.  5-13;  Cooley,  Const.  Lim.  203; 
Sharpless  v.  Philadelphia,  21  Pa.  161,  69 
Am.  Dec.  759;  State  v.  Berlin,  21  S.  C.  292, 
53  Am.  Rep.  677 ;  Bishop,  Statutory  Crimes, 
§  985 ;  Mugler  v.  Kansas,  123  U.  S.  660,  31 
L.  ed.  210,  8  Sup.  Ct.  Rep.  273;  Stone  v. 
Mississippi,  101  U.  S.  814,  25  L.  ed.  1079; 
Powell  v.  Pennsylvania,  127  U.  S.  684,  32  L, 
ed.  256,  8  Sup.  Ct.  Rep.  992,  1257. 

Where  the  grant  of  power  is  plain  and  un- 
equivocal, or  the  legislature  has  expressly 
conferred  upon  municipal  authorities  the 
power  to  pass  an  ordinance,  in  the  exercise 
of  the  police  power  of  the  state,  any  inquiry 
into  its  reasonableness  by  the  courts  is  im- 
proper, unless  it  be  in  violation  of  the  Con- 
stitution. 

A  Coal-Float  v.  Jeffersonville,  1 12  Ind.  16, 
13  N.  E.  115;  People  v.  Armstrong,  2  L.  R. 
A.  723,  note,  73  Mich.  288,  16  Am.  St.  Rep. 
578,  41  N.  W.  275;  Haynes  v.  Cape  May,  60 
N.  J.  L.  55,  13  Atl.  231 ;  Champer  v.  Green- 
castle,  138  Ind.  339,  24  L.  R.  A.  768,  46  Am. 
St.  Rep.  390,  36  N.  E.  14;  Tiedeman.  P<^. 
Power,  693;  State,  Consolidated  Traction 
Co.,  Prosecutor,  v.  Elizabeth,  58  N.  J.  L.  619, 
32  L.  R.  A.  170,  34  Atl.  146;  Bertholf  v. 
O'Reilly,  74  N.  Y.  516,  30  Am.  Rep.  323; 
State  V.  Gerhardt,  145  Ind.  439,  33  L.  R.  A. 
313,  44  N.  E.  469. 

Where  the  validity  of  an  ordinance  is  at- 
tacked, the  burden  is  upon  the  attaddng 
party  to  satisfy  the  court  that  the  municipal 
authorities  have  exceeded  their  power.    . 

Columbia  v.  Beasly,  1  Humph.  232,  34  Am. 
Dec.  646;  St.  Louis  v.  Weber,  44  Mo.  547; 
State,  Trenton  Horse  R.  Co.,  Prosecutor,  ▼. 
Trenton,  63  N.  J.  L.  132,  11  L.  R.  A.  410, 
20  Atl.  1076;  Olympia  v.  Mann,  1  Wash. 
389,  12  L.  R.  A.  150,  26  Pac,  337;  Little- 
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field  V.  Htatc,  42  Neb.  223,  28  L.  R.  A.  588, 
47  Am.  St.  Rep.  697,  60  N.  W.  724;  State  v. 
Barge.  82  Minn.  256,  63  L.  R.  A.  428,  84  N. 
W.  911. 

Those  ordinances  do  not  impose  undue  re- 
strictions. 

State  V.  Moore,  113  N.  C.  705,  22  L.  R.  A. 
472,  18  S.  E.  342;  Mugler  v.  Kansas,  123 
U.  R.  623,  31  L.  ed.  205,  8  Sup.  Ct.  Rep.  273; 
State  V.  Joyner,  81  N.  C.  534;  Bailey  v. 
Raleigh,  130  N.  C.  214,  58  L.  R.  A.  178,  41 
S.  E.  281 ;  State  v.  Ray,  131  N.  C.  817,  60 
L.  R.  A.  634,  92  Am.  St.  Rep.  795,  42  S.  E. 
^60;  State  ex  rel  George  v.  Aiken,,  42  S. 
i\  222,  26  L.  R.  A.  345,  20  S.  E.  221 ;  Cooley, 
Const.  Lim.  718,  note  2;  Black,  Intoxicating 
Liquors,  §  31 ;  Crowley  v.  Christensen,  137 
U.  S.  00,  34  L.  ed.  623,  11  Sup.  Ct.  Rep.  13; 
State  V.  Moore,  104  N.  C.  714,  17  Am.  St. 
Rep.  696,  10  S.  E.  143;  1  Dill.  Mun.  Corp. 
4th  ed.  §  309. 

The  power  to  regulate  and  control  neces- 
sarily implies  the  freedom  to  adopt  the 
means  of  regulation. 

BarUer  v.  Connolly,  113  U.  S.  32,  28  L.  ed. 
^25,  5  Sup.  Ct.  Rep.  357 ;  Tragesor  v.  Oray, 
73  Md.  250.  9  L.  R.  A.  780,  20  Am.  St.  Rep. 
587,  20  Atl.  905;  State  v.  Berlin,  21  S.  C. 
292,  53  Am.  Rep.  677;  Davis  v.  State,  68 
Ala.  58,  44  Am.  Rep.  128. 

Similar  ordinances  have  been  upheld. 

Ex  parte  Hayes,  98  Cal.  555,  20  L.  R.  A. 
701,  33  Pac.  337;  Lawrence  v.  Monroe,  44 
Kan.  607,  10  L.  R.  A.  520,  24  Pac.  1113; 
State  V.  Freeman,  38  N.  H.  428;  Sanders  v. 
Klherton,  50  Ga.  178;  State  v.  Clark,  28  N. 
H.  176,  61  Am.  Dec.  611 ;  Re  Neilly,  37  U.  C. 
Q.  B.  289 ;  Horr  &  B.  Mun.  Pol.  Ord.  pp.  96, 
102;  Tiedeman,  Pol.  Power,  p.  310;  Com,  v. 
Costello,  133  Mass.  192;  Com.  v.  Casey,  134 
MASS.  194;  Shultz  v.  Cambridge,  38  Ohio  St. 
«59;  Com.  y.  Gibbons,  134  Mass.  197;  Robi- 
son  V.  Haug,  71  Mich.  38,  38  N.  W.  668; 
Com.  V.  Ferden,  141  Mass.  28,  6  N.  E.  239; 
Stockwell  V.  State,  85  Ind.  522;  State, 
Staates,  Prosecutor,  v.  Washington,  44  N. 
J.  L.  605,  43  Am.  Rep.  402;  1  Dill.  Mun. 
Corp.  §  400:  State  v.  Welch,  36  Conn.  215; 
Morris  v.  Rome,  10  Ga.  532;  State  v.  Free- 
man, 38  N.  H.  426;  State  v.  Clnrk,  28  N.  H. 
176,  61  Am.  Dec.  611;  Hudson  v.  Geary,  4 
R.  I.  485;  Plattcville  v.  Bell,  43  Wis.  488; 
Smith  V.  Kuoxville,  3  Head,  245;  Ex  parte 
Wolf,  14  Neb.  24,  14  N.  W.  660;  State  v. 
Thomas,  118  N.  C.  1226,  24  S.  E.  536;  State 
V.  Ray,  131  N.  C.  814,  60  L.  R.  A.  634,  92  Am. 
St.  Rep.  795,  42  S.  E.  960;  State  v.  Austin, 
114  N.  C.  855,  25  L.  R.  A.  283,  41  Am.  St. 
Rep.  817,  19  S.  E.  919:  Decker  v.  Sargeant, 
125  Ind.  404,  25  N.  E.  458;  Davis  v.  Fasig, 
128  Ind.  272,  27  N.  E.  726;  State  v.  Doyle, 
15  R.  I.  325,  4  Atl.  764;  Black,  Intoxicating 
Liquors,  §  163,  p.  193;  Bennett  v.  Pulaski 
(Tenn.  Ch.  App.)  47  L.  R.  A.  278,  52  S.  W. 
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913;  Ward  v.  Greenetille,  8  Baxt.  228,  35 
Am.  Rep.  700;  Tarkio  v.  Cook,  120  Mo.  1, 
42  Am.  St.  Rep.  678,  25  S.  W.  202 ;  State  v. 
Gerhardt,  146  Ind.  439,  33  L.  R.  A.  313,  44 
N.  E.  469;  Champer  v.  Greencastle,  138  Ind. 
339,  24  L.  R.  A.  768,  46  Am.  St.  Rep.  390, 
35  N.  E.  14;  State  v.  Barge,  82  Minn.  266, 
53  L.  R.  A.  428,  84  N.  W.  911. 

Montgoaiery,  J.,  delivered  the  opinion 
of  the  court: 

The  plaintiff  commenced  this  action  for  re- 
lief by  injunction,  his  object  being  to  avail 
himself  of  the  benefits  of  his  license  and  at 
the  same  time  to  restrain  and  enjoin  the  de- 
fendant from  enforcing  the  ordinances  on  the 
ground  that  they  were  oppressive,  vexatious, 
and  unreasonable.  He  is  met  in  limine  by 
the  contention  on  the  part  of  the  defendant 
that  he  cannot  try  the  validity  of  an  or- 
dinance of  a  municipal  corporation  by  injunc- 
tion, and  that  he  can  have  no  relief  in  equity 
because  he  can  have  full  relief  in  a  court  of 
law  if  the  ordinance  be  unlawful.  The  cases 
of  Cohen  v.  Goldsboro,  77  N.  C.  2;  St.  Peter's 
Episcopal  Church  v.  Washington,  109  N.  C. 
21.  13  S.  E.  700;  and  Scott  v.  Smith,  121  N. 
C.  94,  28  S.  E.  64,  were  cited  in  the  argument 
of  the  defendant's  counsel  here  in  support  of 
the  contention. 

In  answer  to  that  position,  the  counsel  of 
the  appellant,  while  questioning  the  correct- 
ness of  the  law  of  those  cases,  yet  insists  that 
the  facts  there  can  be  distinguished  from 
those  in  the  present  case ;  that  the  reason  as- 
signed in  those  cases  by  the  court  for  deny- 
ing redress  in  equity  is  that  the  plaintiff 
could  have  complete  redress  in  an  action  at 
law  for  damages;  that  the  court  certainly 
could  not  have  meant  that  damages  could  be 
recovered  against  the  municipal  corpora- 
tions, for  the  reason  that  municipal  corpora- 
tions are  not  liable  for  torts  in  the  nature  of 
trespass  committed  by  their  officers — police- 
men— when  they  undertake  to  enforce  uncon- 
stitutional and  void  ordinances  enacted  in 
the  attempted  exercise  of  police  powers  or 
public  or  governmental  functions ;  nor  could 
it  have  intended  to  say  that  damages  could 
be  recovered  against  the  members  of  the 
board  of  aldermen  of  cities  and  towns  indi- 
vidually or  personally,  for  municipal  officers 
who  enact  ordinances  under  a  claim  of  power 
from  the  legislative  branch  of  the  govern- 
ment are  vested  with  the  immunities  and 
privileges  of  government,  and  consequently 
are  exempt  from  liability  if  they  have  made 
a  mistaken  use  of  their  powers;  and  that 
the  court  must  have  meant,  therefore,  that 
the  policemen  who  actually  made  the  arrests 
under  an  unconstitutional  municipal  or- 
dinance are  liable  in  damages  to  the  person 
aggrieved.  And  the  counsel  of  the  appellant 
further  insisted  that,  as  in  the  present  case 
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the  policemen  are  and  were  insolvent,  and  on 
that  account  a  recovery  against  them  would 
be  worthless,  and  afford  no  redress  to  the 
appellant  for  injuries  he  may  have  sustained 
if  the  ordinances  are  void,  the  case  was  easily 
to  be  distinguished  from  Cohen  v.  Ooldsboro, 
77  N.  C.  2.  and  the  other  similar  cases  men- 
tioned, where  it  did  not  appear  that  the  of- 
ficers making  the  arrests  were  insolvent.  The 
counsel  further  contended  that  the  sugges- 
tion made  in  8t,  Peter's  Episcopal  Churoh 
V.  Washington,  109  N.  C.  21,  13  S.  E.  700, 
that  one  who  doubts  the  validity  of  a  munici- 
pal ordinance  might  raise  the  question  by  a 
defense  of  himself  when  he  might  be  ar- 
raigned upon  a  criminal  charge  for  an  al- 
leged violation  of  a  town  ordinance,  places 
the  complainant  at  a  disadvantage;  that  it 
would  be  a  hard  law  to  compel  a  citizen  who 
has  no  redress  in  the  way  of  damages  against 
the  municipal  corporation  or  its  aldermen 
personally,  or  from  the  constable  or  police- 
man (on  account  of  his  insolvency)  who 
makes  the  arrest  under  an  unlawful  or- 
dinance, to  compel  him  to  violate  the  law — 
the  ordinance — at  his  peril,  in  order  to  test 
its  validity. 

The  writer  of  this  opinion  is  in  sympathy 
with  the  argument  of  the  counsel  of  the  ap- 
pellant, but  the  majority  of  the  court  are  of 
the  opinion  that  the  law  as  laid  down  in  the 
cases  above  cited  is  correct  in  principle,  and 
applies  to  the  facts  of  this  case,  and  to  all 
others  in  which  the  attempt  may  be  made  to 
test  the  validity  of  a  municipal  ordinance  by 
injunction.  That  view  of  the  case  by  the 
court  would  relieve  us  of  the  consideration 
of  the  question  of  the  alleged  unlawfulness 
of  the  ordinance,  but,  as  a  decision  upon  that 
branch  of  the  case  vrill  be  of  so  much  im- 
portance to  the  public,  we  will  now  take  up 
that  question  for  discussion  and  decision. 

No  question  can  be  raised  in  this  case  as 
to  the  power  of  the  board  of  aldermen  to  pass 
reasonable  ordinances  to  restrict  and  regu- 
late the  liquor  traffic  in  Washington,  and 
even  to  prohibit  it  if  they  see  fit  to  do  so.  In 
§  18  of  chapter  170,  p.  362,  Priv.  Laws  1903, 
entitled  "An  Act  to  Incorporate  the  Cily  of 
Washington,"  it  is  enacted  "that  among  the 
powers  conferred  on  the  board  of  aldermen 
are  these:  They  may  .  .  .  regulate, 
control,  tax,  license,  or  prevent  the  establish- 
ment of  junk  and  pawn  shops,  their  keepers 
or  brokers,  and  the  sale  of  spirituous,  vinous, 
or  malt  liquors;  .  .  .  provide  for  the 
proper  observance  of  the  Sabbath,  and  the 
presei'vation  of  the  peace,  order,  and  tran- 
quillity of  the  city."  It  was  argued  in  this 
court  for  the  defendant  that,  as  the  board  of 
aldermen  were  given  the  power  to  prevent 
the  sale  of  intoxicating  liquors  within  the 
city  limits,  therefore,  under  the  maxim  that 
"the  greater  includes  the  less,"  ordinances 
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regulating  and  restricting  the  traffic,  if  the 
aldermen  should  see  fit  not  to  prevent,  but 
to  license,  whether  reasonable  or  unreason- 
able, were  matters  in  their  discretion,  and 
not  reviewable  by  the  courts.  We  think  that 
that  is  not  a  proper  view  of  the  powers  of 
the  aldermen,  or  of  the  rights  of  those  who 
may  be  licensed  to  sell  liquor  by  the  board. 
They,  as  we  have  said,  had  the  right  to  pre- 
vent or  prohibit  entirely  the  sale  of  liquor. 
They  had  also  the  power  to  license  the  traf- 
fic, and  to  regulate  it,  and,  having  adopted 
as  a  choice  the  plan  of  licensing  and  then  reg- 
ulating, it  must  follow  that  the  regulations 
and  restrictions  must  be  such  as  are  reason- 
able, and  their  reasonableness  must  be,  in 
case  of  contest,  finally  decided  by  the  courts. 
State  V.  Taft,  118  N.  C.  1190,  32  L.  R.  A.  122, 
54  Am.  St.  Rep.  768,  23  S.  E.  970;  State  t. 
Yopp,  97  N.  C.  477,  2  Am.  St.  Rep.  305,  2  S. 
E.  468. 

In  the  consideration  of  the  reasonableness 
of  these  ordinances,  it  must  be  understood 
that  they  are  to  be  discussed  from  the  point 
of  view  of  our  state  legislation  on  the  sub- 
ject of  the  liquor  traffic,  and  the  decisions  of 
our  court  upon  that  legislation.  The  restric- 
tions and  limitations  with  which  the  legis- 
lative branch  of  our  government  for  many 
years  past,  at  the  demand  of  a  strong  and 
aggressive  sentiment,  individual  and  public, 
against  the  evils  of  intemperance,  have  en- 
vironed this  traffic,  and  the  firm  support  of 
this  legislation  by  the  courts,  afford  unmis- 
takable evidence  that  the  traffic  is  danger- 
ous to  society  in  its  moral  effects,  and  in- 
jurious to  the  material  welfare  of  the  com- 
monwealth. The  police  power,  directly 
through  the  legislature  and  indirectly 
through  municipal  corporations,  is  heijig 
more  and  more  exercised  in  the  regulation 
and  suppression  of  the  sale  of  liquor,  on  the 
theory  that  it  is  evil  in  its  nature,  until 
such  legislation  has  grown  into  a  system  of 
temperance  legislation.  Each  encroachment, 
however,  has  been  stubbornly  resisted  by 
those  engaged  in  the  trade.  This  court  has 
in  no  uncertain  language  approved  of  the 
legislation  on  this  subject.  In  Bailey  v. 
Raleigh,  130  N.  C.  209,  58  L.  R.  A.  178,  41 
S.  E.  281,  the  court  said,  referring  to  the 
restrictions  in  the  prohibition  act  for  Ral- 
eigh: "Tliis  is  done  under  the  exercise  of 
the  police  power,  owing  to  the  evil  tendency 
of  the  business;"  and  in  State  y.  Ray,  131 
N.  C.  817,  60  L.  R.  A.  634,  92  Am.  St.  Rep. 
795,  42  S.  E.  960: "Liquor  itself  is  regarded 
as  an  evil,  an  enemy  of  civilization  and  good 
government."  From  the  standpoint  of  the 
statute  law  on  the  subject  and  the  decisions 
of  the  court,  the  rule  with  reference  to  what 
the  law  would  regard  as  undue  restrictions 
upon  a  useful  business  cannot  be  the  same 
as  that  applicable  to  the  liquor  traffic.  What 
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would  be  a  deprivation  of  the  use  of  prop- 
erty without  due  process  of  law,  or  an  in- 
fringement of  personal  liberty  against  one 
engaged  in  a  useful  trade,  would  not  be  such 
when  considered  in  connection  with  the  prop- 
erty or  person  with  one  engaged  in  the  sale 
of  intoxicating  liquors,  as  is  pointed  out  in 
State  V.  Ray,  131  N.  C.  817,  60  L.  R.  A.  634, 
92  Am.  St.  Rep.  796,  42  S.  E.  960,  where  the 
court  said:  "It  must  be  understood  that 
they  [saloons]  stand  on  a  very  different  foot- 
ing to  the  sale  of  dry  goods  and  family  gro- 
ceries. Liquor  itself  is  regarded  as  an  evil, 
an  enemy  of  civilization  and  of  good  govern- 
ment. ...  Its  sale  without  a  license  is 
condemned  and  prohibited  by  law,  and  the 
regulations  closing  [at  certain  hours]  such 
shops  might  well  be  put  upon  the  implied 
power  as  being  for  the  public  good."  In 
looking  at  the  ordinances  as  a  whole,  it  is 
readily  seen  that  the  aldermen,  in  enacting 
them,  had  in  view  the  purpose  to  cause  the 
licensee  to  give  publicness  to  whatever 
might  go  on  inside  of  the  place  in  which 
liquors  might  be  sold,  instead  of  allowing  se- 
crecy about  the  matter;  to  break  up,  as  far 
as  possible,  loafing  and  loitering  in  saloons ; 
to  prohibit  the  young,  or  tho^e  who  might 
not  be  permitted  to  enter  the  front  doors,  to 
come  in  by  means  of  side  and  rear  doors  in 
a  clandestine  manner,  or  to  get  liquor  from 
rear  and  side  doors,  or  to  do  indirectly  tlie 
same  thing  by  means  of  having  eating  houses 
connected  with  the  drinking  places;  to  take 
from  the  saloons  enticements  and  allure- 
ments which  have  a  tendency  to  attract  the 
senses,  and  to  develop  and  foster  the  suscep- 
tibility of  vice  and  immorality ;  to  close  the 
saloon  at  hours  when  general  work  is  over 
for  the  day,  to  the  end  that  the  inexpe- 
rienced, the  young,  and  impressionable,  and 
the  unfortunate  of  those  who  have  been  at 
work  in  useful  occupations  may  not  be  in- 
duced to  spend  their  evenings  and  thoir  mon- 
ey in  the  barroom;  and  to  have  lights  kept 
burning  and  doors  closed  during  prohibited 
hours  that  the  officials  may  more  easily  pre- 
serve the  public  peace  and  order,  and  that  the 
public  may  know  that  the  laws  in  respect  to 
the  retailing  of  intoxicating  liquors  are  be- 
ing obeyed. 

In  respect  to  the  first  ordinance,  it  is  in- 
sisted for  the  plaintiff  that  that  part  forbid- 
ding the  use  of  partitions  was  not  only  en- 
acted without  authority,  and  is  unreasona- 
ble, but  that  it  is  positively  mischievous,  in 
that  it  prevents  the  separation  of  the  white 
and  negro  races  while  they  are  drinking  in 
the  saloon.  The  law  has  no  requirement  for 
race  separation  in  barrooms,  and,  if  their 
keepers  think  it  necessary  to  make  the  sep- 
aration, there  is  really  nothing  in  the  or- 
dinance that  prevents  them  from  so  doing. 
Tlie  partition  can  be  run  from  the  front 
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toward  the  counter,  and  one  side  can  be  al- 
lotted to  one  race  and  the  other  to  the  other, 
and  the  ordinance  will  not  be  violated ;  for  it 
only  provides  that  the  partitions  or  screens 
shall  not  "conceal  or  cut  off  any  view  of  any 
person  or  persons  in  such  saloon,  sales  room, 
or  place  of  business  from  and  through  the 
front  doors  and  windows  thereof."  We  have 
no  decisions  of  this  court  on  the  subject  of 
the  power  of  municipal  corporations,  or  even 
of  the  general  assembly,  to  prohibit  the  use 
in  saloons  of  storm  doors,  screens,  stained 
glass,  or  any  contrivances  which  obstruct  the 
view  of  the  interior  of  saloons,  or  as  to  what 
kind  of  doors  and  windows,  whether  of  glass 
or  of  other  material,  shall  be  used;  but  the 
decisions  from  other  states  fully  sustain  the 
requirements  of  the  first  ordinance  in  all 
these  respects,  and  we  are  of  the  opinion  that 
the  ordinance  is  a  reasonable  one. 

We  think  further  that  that  part  of  that 
ordinance  whicli  requires  that  all  liquors 
shall  be  served  at  the  counter,  and  shall  be 
drunk  at  the  counter,  is  also  a  reasonable  re- 
quirement, being  calculated  to  prevent  loaf- 
ing and  loitering,  and  also  to  diminish  the 
quantity  that  might  be  drunk.  Drinking  to 
excess  would  certainly  be  more  apt  to  take 
place  where  guests  could  be  seated  around 
tables  or  lounges  with  other  attractions  that 
might  be  offered. 

In  regard  to  the  second  ordinance,  the  con- 
tention of  the  plaintiff  is  that  it  is  "arbi- 
trary, oppressive,  vexatious,  unreasonable, 
and  void*'  in  that  it  deprives  the  plaintiff 
of  the  use  and  convenience  of  his  property 
without  due  process  of  law.  By  that  or- 
dinance saloon  keepers  and  their  servants 
and  employees  are  not  permitted  to  use  any 
side  or  rear  doors,  or  trapdoors,  elevators,  or 
stairways,  for  the  purpose  of  selling  or  de- 
livering liquor  through  such  communica- 
tions; but  the  ordinance  does  not  prohibit 
the  use  of  such  entrances  and  exits  for  any 
other  purposes  than  the  sale  and  delivery  of 
liquors.  Tliat  certainly  is  a  restriction  upon 
the  plaintiff's  property,  but,  in  our  opinion, 
it  is  not  an  unreasonable  restriction;  cer- 
tainly not  one  so  unreasonable  as  to  warrant 
us  to  declare  it  void.  As  was  said  in  the 
ca,se  of  State  v.  Yopp,  97  N.  C.  477,  2  Am.  St. 
Rep.  305,  2  S.  E.  458:  "Such  statutes  [po- 
lice regulations]  are  valid,  unless  the  pur- 
pose or  necessary  effect  is  not  to  regulate  the 
use  of  property,  but  to  destroy  it.  As  we 
have  said,  it  is  the  province  of  the  legislature 
to  decide  upon  the  wisdom  and  expediency  of 
such  regulations  and  restraints;  and  the 
courts  cannot  declare  them  void,  or  interfere 
with  their  operation,  unless  they  are  so  man- 
ifestly unjust  and  unreasonable  as  to  destroy 
the  lawful  use  of  property,  and  hence  are  not 
within  the  proper  exercise  of  the  police  pow- 
er of  the  government.     Courts  cannot  regu- 
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late  the  exercise  of  this  power ;  they  can  only 
declare  the  invalidity  of  statutes  that  trans- 
cend its  limits.  The  exercise  of  this  power 
does  not  extend  to  the  destruction  of  proper- 
ty under  the  form  of  regulating  the  use  of 
it,  unless  in  cases  where  the  property  or  the 
use  of  it  constitutes  a  nuisance."  The  plain- 
tiff's property  is  not  destroyed  by  this  or- 
dinance. It  is  true  the  regulations  concern- 
ing its  use  by  the  aldermen  are  stringent,  but 
we  cannot  say  they  are  too  much  so,  when  the 
purposes  for  which  the  building  is  being  used 
are  taken  into  consideration.  The  board  of 
aldermen  have  said  that  that  part  of  the 
plaintiff's  building  which  he  uses  for  the  sale 
of  liquor  is  a  suitable  place,  and  sufficient  for 
that  purpose,  and  that  the  use  of  the  forbid- 
den parts  of  that  building  in  connection  with 
the  sale  of  liquor  are  not  necessary,  and 
would  prevent,  if  so  used,  the  proper  regula- 
tion of  the  sale  of  spirituous  liquors.  We 
have  no  doubt  that  the  defendant,  under  the 
power  given  in  the  charter,  had  a  right  to 
confine  the  sale  of  liquor  to  a  particular  room 
in  that  building,  and  to  prohibit  the  use 
of  side  and  rear  doors,  trapdoors,  elevators, 
and  stairways  leading  to  or  out  of  that  room 
for  the  purpose  of  selling  or  delivering 
liquors. 

It  is  contended  that  the  third  ordinance 
is  unlawful  for  the  reason  that  it  prohibits 
the  selling  or  giving  away  liquors  between 
the  hours  of  8  o'clock  in  the  evening  and  6 
o'clock  in  the  morning,  and  also  for  that  it 
prohibits  the  saloon  keeper  or  his  employees 
-to  open  the  doors,  or  allow  them  to  remain 
open  between  said  hours.  In  State  v.  Thom- 
as, 118  N.  C.  1221,  24  S.  E.  535,  the  hours 
prescribed  by  the  ordinance  were  10  o'clock 
p.  M.  and  4  o'clock  A.  m.,  and  there  was  no 
question  made  in  that  case  on  the  reasonable- 
ness of  such  hours.  It  seems  to  us  that  the 
hours  of  closing  and  opening  in  the  case  be- 
fore us  are  not  unreasonable.  For  a  few 
months  in  the  year  there  might  be,  in  the 
mornings,  a  couple  of  hours  of  daylight  in 
which  the  retailing  of. liquor  might  not  be 
carried  on,  but  it  does  &eem  that  those  hours 
— ^hours  in  which  the  greater  number  in  each 
community  is  engaged  in  preparing  for  the 
day's  duties  and  living — might  be  spent  in 
some  useful  way  without  injury  to  the  sa- 
loon keeper.  He  would  then  have  nearly 
fourteen  hours  in  which  to  supply  the  de- 
mand for  his  wares.  That  ought  to  be  am- 
ple time  for  all  legitimate  needs  and  neces- 
sities. 

So  far  as  the  requirement  in  the  fourth  or- 
dinance that  places  for  the  retailing  of  liquor 
shall  be  kept  reasonably  lighted,  it  seems  to 
us  there  can  be  no  just  objection,  for  on  its 
face  it  seems  a  very  fair  and  proper  police 
regulation.  But  in  respect  to  that  require- 
ment which  makes  it  unlawful  for  the  owners 
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of  saloons  to  enter  their  buildings  between 
the  hours  of  closing  on  Saturday  night  at  8 
o'clock  p.  M.  and  the  hour  for  opening  next 
Monday  morning  at  6  o'clock  we  have  some 
doubt.  In  the  case  of  folate  v.  Thomas,  118 
N.  C.  1221,  24  S.  E.  535,  the  charge  was  that 
the  defendant  remained  in  his  barroom  after 
the  hour  prescribed  for  closing.  In  that 
case  the  ordinance  made  "it  unlawful  for  any 
barkeeper,  clerk,  or  agent,  or  any  persoi 
whatsoever,  to  keep  open,  or  be  or  remain  in, 
a  barroom  or  other  place  where  spirituous 
or  intoxicating  liquors  are  sold  between  10 
o'clock  P.  M.  and  4  o'clock  a.  m."  The 
court  there  held  that  the  charter  of 
Marion  did  not  empower  the  town  to  pass 
the  ordinance^  and  that  under  the  general 
law  (Code,  §  3800)  the  power  did  not  exist 
to  pass  the  ordinance.  Under  the  charter  of 
the  city  of  Washington  the  board  of  alder- 
men, as  we  have  seen,  had  the  power  either 
to  prohibit  the  sale  of  liquor  or  to  regulate 
and  control  its  sale,  and  the  only  question  is 
whether  this  part  of  the  fourth  ordinance, 
preventing  the  owners  of  saloons  from  enter- 
ing their  saloons  during  Sundays,  is  reason- 
able. As  w^e  have  said,  we  have  our  doubts 
about  this  matter;  but,  as  that  part  of  the 
ordinance  is  not  clearly  unreasonable,  and 
remembering  that  the  board  of  aldermen 
have  full  opportunity  to  judge  of  such  a  ne- 
cessity, we  do  not  feel  called  upon  to  set 
aside  their  judgment  by  declaring  the  or- 
dinance invalid  on  the  ground  that  it  is  un- 
reasonable. We  cannot  see  that  the  objec- 
tions to  the  fifth  ordinance  are  reasonable 
objections.  Billiard  tables,  pool  tables,  gam- 
bling tables,  tenpin  alleys,  and  other  gaming 
devices,  whether  played  for  amusement  and 
exercise  or  for  anything  of  value,  are  such 
attractions  as  ought  not  to  be  used  in  sa- 
loons where  liquor  is  sold.  They  entice  and 
allure  men  into  the  temptation  to  drink,  and 
encourage  loafing  and  lounging.  It  is  true 
that  in  the  Revenue  Laws  of  1903  a  tax  is 
levied  on  billiard  and  pool  tables  and  bowling 
alleys  connected  with  any  place  where  liquor 
is  sold  or  allowed  to  be  drunk,  whether  kept 
under  the  same  roof  or  not;  but  it  does  not 
follow  from  this  that  it  is  not  in  the  power 
of  a  municipal  government  that  is  authorized 
by  its  charter  to  prohibit  the  sale  of  liquor, 
or  to  license  its  sale,  and  then  regulate  it, 
and  declare  that  billard  and  pool  tables  shall 
not  be  used  in  connection  with  barrooms.  It 
is  only  where  they  are  not  prohibited  from 
being  used  by  the  lawful  authority  that  they 
can  be  taxed.  Under  the  fifth  ordinance 
there  is  no  prohibition  against  the  use  of 
restaurants  or  eating  houses,  rooms,  or  ta- 
bles for  providing  or  furnishing  food,  being 
kept  in  the  same  building  in  which  liquor  is 
sold;  but  the  prohibition  is  against  having 
such  restaurants  or  eating  rooms  connected 
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with  the  barroom.  We  cannot  say  that  that 
prohibition  is  unreasonable. 

The  sixth  ordinance  enacts  that  no  place 
where  spirituous,  malt,  or  vinous  liquors  are 
sold  or  disposed  of  shall  be  in  any  building 
in  which  there  is  a  restaurant,  eating  house, 
room,  or  any  means  or  contrivance  for  pro- 
viding or  furnishing  food,  unless  the  two 
places  shall  be  separated  by  one  or  more  sol- 
id, upright,  perpendicular  walls,  with  no 
doors  nor  openings  of  any  kind  therein.  That 
seems  to  us  a  very  proper  regulation.  Such 
a  condition  of  affairs,  we  can  see,  would  be 
most  conducive  to  the  bringing  together  of 
elements  of  society  whose  conduct  in  many 
instances  would  tend  to  produce  disorder. 
We  may  take  judicial  notice  of  a  fact  so  well 
known  that  these  joint  eating  houses  and 
drinking  saloons  afTord  opportunities  for 
carousals  and  lawlessness,  and  are  sore  spots 
in  many  communities. 

It  is  provided  in  the  seventh  ordinance 
that  in  case  of  a  violation  of  any  of  the  or- 
dinances of  the  town  regulating  the  sale  of 
liquor  by  one  licensed  to  sell  liquor  the  board 
of  aldermen  may  have  the  power  to  investi- 
gate the  matter,  and  to  revoke  the  license  in 
case  it  should  be  found  that  the  ordinance 
had  been  violated.  We  see  no  objection  to  the 
ordinance  as  applicable  to  this  case, — espe- 
cially as  the  plaintiff  in  this  case  had  agreed 
to  that  method  of  trial.  But,  if  that  or- 
dinance was  invalid,  yet  the  others  would  not 
be  affected,  and  the  plaintiff  or  any  licensee 
of  the  board  of  aldermen  of  Washington 
might  be  made  to  pay  the  fines  mentioned  in 
the  ordinances  by  the  proper  tribunal,  upon 
its  being  made  to  appear  that  the  ordinance 
had  been  violated. 

Chapter  233,  p.  288,  of  the  Acts  of  1903, 
has  no  application  to  the  city  of  Washington, 
for,  as  we  have  seen,  the  charter  of  that  city 
confers  on  the  aldermen  the  power  to  regu- 
late or  to  prevent  the  sale  of  intoxicating 
liquors,  and  §  19  of  chapter  233,  p.  293.  of 
the  Laws  of  1903,  particularly  declares  the 
purpose  of  the  act  to  be  not  to  interfere  with 
.such  municipalities  or  territories  as  are  giv- 
en the  power  to  regulate  or  to  prohibit  the 
sale  of  intoxicating  liquors. 

No  error. 

Walker,  J.,  concurring: 

This  action  was  brought  to  enjoin  the  de- 
fendant from  enforcing  certain  ordinances 
regulating  the  liquor  traffic  within  its  corpo- 
rate limits,  and  from  revoking  and  canceling 
the  plaintiff's  license  to  sell  liquor,  and  to  de- 
clare the  said  ordinances  null  and  void  upon 
the  ground  that  they  impose  unreasonable, 
vexatious,  and  oppressive  restrictions  upon 
the  business  of  selling  liquors  by  those  who 
are  licensed  to  do  so  by  the  town  authorities. 
The  motion  for  the  injunction  was  denied, 
fio  L.  R,  A. 


and  the  plaintiff  appealed.  It  is  sufficient,  I 
think,  for  the  purpose  of  deciding  the  case, 
in  the  view  I  take  of  it,  to  state  that  it  ift 
provided  by  the  several  ordinances  in  ques- 
tion that  the  business  of  retailing  liquors 
shall  be  conducted  under  certain  rules  and 
regulations  specilied  in  the  ordinances,  and 
that  a  failure  to  comply  with  the  said  rules 
and  regulations,  or  the  violation  of  any  of 
the  ordinances,  subjects  the  offender,  upon 
conviction,  to  a  fine  of  $50  for  each  day  on 
which  a  violation  occurs.  It  is  not  necessary 
to  set  forth  the  terms  of  the  several  or- 
dinances more  particularly  than  I  have  done,, 
as  the  court,  in  my  opinion,  is  not  at  liberty 
to  consider  the  general  question  of  their 
validity,  because  of  an  objection  of  the  de- 
fendant in  limine,  which  is  fatal  to  the 
plaintiff's  action,  namely,  that  if  we  concede,, 
for  the  sake  of  the  argument,  the  ordinances 
are  invalid,  the  plaintiff  is  not,  upon  the 
facts  stated  in  his  affidavit,  entitled  to  any 
relief  by  injunction.  The  plaintiff,  upon  af- 
fidavit, obtained  a  restraining  order  and  an 
order  to  show  cause  why  an  injunction  to  the 
hearing  should  not  be  issued,  and  on  the  re- 
turn day  of  the  order  the  motion  for  a  contin- 
uance of  the  injunction  was  heard  upon  the 
affidavits,  as  is  stated  in  the  order,  no  com- 
plaint having  been  filed,  though  it  ia 
recited  in  the  original  restraining  order  that 
it  was  granted  upon  the  complaint  and  affi- 
davits. Regularly,  the  motion  to  continue 
the  injunction  should  not  have  been  heard 
until  the  complaint  was  filed ;  and  it  may  be 
that  the  law  contemplates  in  a  case  like  this 
one  that  the  complaint  shall  be  filed  in  the 
beginning,  so  that  the  court  may  see  clearly 
and  distinctly  that  the  plaintiff  is  entitled 
to  the  relief  demanded,  "where  it  consists  in 
restraining  the  commission  or  continuance 
of  an  act"  (Code,  §  338)  ;  but,  however  this 
may  be,  it  would  seem  to  be  good  practice  to- 
require  the  complaint  to  be  filed  when  the 
motion  to  continue  is  heard,  for  it  is  the  al- 
legations of  the  complaint,  and  not  of  affi- 
davits merely,  that  ascertain  and  determine 
what  is  the  cause  of  action  out  of  which 
arises  the  right  or  equity  that  requires  pro- 
tection pending  the  litigation.  But  I  will 
consider  the  case  without  reference  to  the 
question  of  pleading  and  practice,  as  I  desire 
to  state  my  views  upon  the  legal  merits  in- 
volved. 

There  are  two  objections  to  the  plaintiff's 
right  to  maintain  this  action:  First,  the 
courts  cannot  enjoin  the  enforcement  of  the 
criminal  law,  or  of  municipal  ordinances  im- 
posing fines  or  penalties:  and,  second,  the 
defendant,  under  its  charter,  had  the  power 
**to  prevent,  control,  tax,  license,  or  regu- 
late the  sale  of  spirituous,  vinous,  or  malt 
liquors,"  and  the  plaintiff,  having  applied 
for  and  accepted  his  license  with  full  knowl- 
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edge  of  the  terms  of  the  ordinances,  is  not 
in  a  position  to  question  their  validity,  but 
must  exercise  the  right  and  privilege  of  sell- 
ing conferred  by  that  license  in  strict  compli- 
ance with  the  conditions  and  restrictions  im- 
posed. 

In  regard  to  the  first  objection,  we  must 
bear  in  mind  that,  if  the  court  should  issue 
an  injimction  against  the  institution  of  a 
criminal  prosecution,  it  would  not  only  in- 
terfere with  the  due  administration  of  the 
criminal  law,  which  is  of  the  first  importance 
in  any  well-ordered  system  of  government, 
but  it  would  have  to  restrain  action  by  the 
state,  in  whose  sovereign  name  and  capacity 
all  criminal  cases  are  commenced  and  prose- 
cuted; and  the  state  is  not  even  a  party  to 
this  action,  and  her  rights  cannot  be  preju- 
diced without  notice  and  a  hearing,  even  if 
we  could  entertain  for  a  moment  with  any 
seriousness  the  proposition  that  a  court  of 
equity  can  interfere  by  injunction  with  the 
administration  of  the  criminal  Iriw.  The  vio- 
lation of  a  town  ordinance  is  made  by  stat- 
ute a  misdemeanor.  Code,  §  3820.  If  it  is 
contended  that  the  ordinance  imposes  a  pen- 
alty for  each  violation  of  it,  and  that  a  court 
of  equity  will  interfere  on  behalf  of  the  plain- 
tiff to  prevent  vexatious  litigation  and  a 
multiplicity  of  suits,  one  answer,  and  a  con- 
clusive one,  is  that  a  court  of  equity  will 
never  assume  jurisdiction  in  such  a  case  un- 
til the  right  of  the  complaining  party,  or,  in 
this  particular  case,  the  validity  of  the  or- 
dinance, has  been  first  determined  in  an  ac- 
tion at  law.  The  true  principle  governing 
such  a  case  is  well  stated  in  WaUack  v.  So- 
ciety for  Reformation  of  Juvenile  Delin- 
quents, 67  N.  Y.  28:  "The  general  rule  is 
that  the  court  will  not  restrain  a  prosecution 
at  law  when  the  question  is  the  same  at  law 
and  in  equity.  ...  An  exception  exists 
where  an  injunction  is  necessary  to  protect  a 
defendant  from  oppressive  and  vexatious  lit- 
igation. But  the  court  acts  in  such  cases  by 
granting  an  injunction  only  after  the  con- 
troverted right  has  been  determined  in 
favor  of  the  defendant  in  a  previous  action. 
On  this  ground  the  chancellor  in  West  v. 
Tfew  York,  10  Paige,  639,  dissolved  a  tem- 
porary injunction  restraining  the  defendant 
from  prosecuting  suits  against  the  complain- 
ant for  violation  of  a  corporation  ordinance 
claimed  to  be  invalid.  The  unconstitution- 
ality of  the  act  of  1872  would  be  a  perfect 
defense  to  a  prosecution  for  the  penalties 
given  by  it;  and  the  question  as  to  the  con- 
stitutionality of  the  act  has  not  been  deter- 
mined. It  would  doubtless  be  convenient  foi 
the  plaintiff  to  have  the  judgment  of  the 
Qowri  upon  the  constitutionality  of  the  act 
before  subjecting  himself  to  liability  for  ac- 
cumulated penalties.  But  this  is  not  a 
ground  for  equitable  interference,  and  to 
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make  it  a  ground  of  jurisdiction  in  such 
cases  would,  in  the  general  result,  encourage, 
rather  than  restrain,  litigation."  Further, 
the  court  thus  states  the  law:  "The  ques- 
tion as  to  the  validity  of  the  corporation  or- 
dinances does  not  properly  belong  to  this 
court  for  decision,  where  the  complainants, 
as  in  this  case,  have  a  perfect  defense  at  law 
if  the  ordinances  are  invalid,  or  if  they  do 
not  render  the  complainants,  or  those  in 
their  employ,  liable  for  the  penalty.  And 
it  would  be  a  usurpation  of  jurisdiction  by 
this  court  if  it  shoiild  draw  to  itself  the  set- 
tlement of  such  questions  when  their  decision 
was  not  necessary  in  the  dischaige  of  the  le- 
gitimate duties  of  the  court.  .  .  .  This 
court  would  not  grant  an  injunction  to  pro- 
tect him  against  the  multiplicity  of  suits  un- 
til his  right  to  such  protection  had  been  es- 
tablished by  a  successful  defense  at  law  in 
some  of  the  suits."  In  16  Am.  &  Eng.  Enc 
Law,  2d  ed.  p.  370,  we  find  the  following  suc- 
cinct statement  of  the  principle:  "It  is  a 
well-settled  rule,  both  in  England  and  Amer- 
ica, that  a  court  of  equity  has  no  jurisdic- 
tion to  interfere  by  injunction  to  restrain  a 
criminal  prosecution,  whether  the  prosecu- 
tion be  for  violations  of  statutes  or  for  an 
infraction  of  municipal  ordinances.  The 
rule  applies  whether  the  prosecution  is  by 
indictment  or  by  summary  process,  and  to 
prosecutions  which  are  merely  threatened  or 
anticipated  as  well  as  to  those  which  have  al- 
ready been  commenced.  So  it  is  not  within 
the  power  of  the  parties  to  waive  the  ques- 
tion relating  to  the  jurisdiction  of  the  court, 
and  to  compel  it  to  try  the  cause.  If  the 
prosecution  is  under  an  ordinance,  no  ground 
for  enjoining  it  is  constituted  by  the  fact 
that  the  ordinance  is  void,  or  that  the  party 
seeking  the  injunction  has  not  committed  a 
violation  of  the  ordinance,  or  that  the  com- 
plaint in  the  prosecution  under  the  ordinance 
states  no  cause  of  action."  In  Burnett  v. 
Craig,  30  Ala.  138,  68  Am.  Dec  115,  the 
plaintiff  sought  to  enjoin  the  enforcement  of 
an  ordinance  against  the  sale  of  liquor,  and 
the  court  said:  "We  have  found  no  case, 
however,  where  chancery  has  restrained  a 
simple  trespass  or  succession  of  trespasses  on 
either  the  person  or  personal  goods.  The  ut- 
most extension  of  the  principle  which  has 
come  under  our  observation  embraces  only 
trespasses  to  realty,  where  this  remedial 
agency  is  shown  .to  be  necessary  to  prevent 
multiplicity  of  suits,  or  to  avert  irreparable 
mischief.  .  .  .  The  judgments  and  sen- 
tences of  the  town  coimcil,  of  which  the  ap- 
pellant complains,  were  quasi  criminal  pro- 
ceedings. A  bill  in  chancery  to  restrain  a 
malicious  or  unfounded  prosecution  is  cer- 
tainly of  novel  impression.  .  .  .  We  have 
not  been  able  to  find  any  principle  or  ad- 
judged case  which  justifies  an  injunction  to 
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stay  a  prosecution,  either  criminal  or  quau 
criminal,  or  to  restrain  a  trespass  to  the  per- 
son or  personal  property.  We  think  such  a 
precedent  would  be  an  alarming  stretch  of 
equity  jurisdiction.  In  considering  this  case 
simply  on  the  equity  of  the  bill,  we  have  nec- 
essarily regard^  its  averments  as  true.  It 
is  not  intended  by  this  to  intimate  an  opin- 
ion on  the  validity  or  invalidity  of  the  or- 
dinance or  of  the  fines  imposed  on  the  appel- 
lant. They  will  be  considered  when  properly 
presented."  In  Moaea  v.  Mobile,  52  Ala.  198, 
it  is  said:  *'Courts  of  equity  will  not  inter- 
fere to  stay  proceedings  in  criminal  matters, 
or  in  any  cases  not  strictly  of  a  civil  nature. 
Tltey  will  not  grant  an  injunction  to  stay 
proceedings  on  a  mandamus,  or  an  indict- 
ment, or  an  information,  or  a  writ  of  prohi- 
bition. .  .  .  The  courts  of  law  have  com- 
plete jurisdiction  to  punish  the  commission 
of  crimes,  and  can  interpose  to  prevent  their 
commission  by  imprisoning  the  offender  or 
binding  him  to  keep  the  peace.  But  courts 
of  equity  have  no  jurisdiction  over  such  mat- 
ters ;  at  liiast  a  court  of  equity  cannot  enter- 
tain a  bill  on  this  ground  alone.  ...  A 
bill  in  chancery  to  restrain  a  malicious  or 
unfounded  prosecution  is  certainly  of  novc 
impression,  and  .  .  .  there  was  neither 
principle  nor  authority  to  support  it.  .  .  . 
Municipal  authorities  would  be  paralyzed  in 
discharging  the  public  duties  intrusted  to 
them  if  every  offender  against  the  ordinances 
they  have  proclaimed  could  by  injunction  ar- 
rest them,  or  could  by  multiplying  his  of- 
fenses invoke  the  interference  of  a  court  of 
equity.  .  .  .  The  counsel  for  the  appel- 
lants have  sought  to  withdraw  the  case  pre- 
sented by  the  bills  from  the  operation  of  this 
general  principle  and  the  authorities  by 
which  it  is  supported,  upon  the  ground  that 
the  interference  of  a  court  of  equity  is  nec- 
essary in  this  case  for  the  prevention  of  vex- 
atious litigation  and  of  a  multiplicity  o 
suits.  It  could  well  be  said  in  answer,  the 
litigation  and  multiplicity  of  suits  appre- 
hended are  criminal  in  their  character  and 
without  the  jurisdiction  of  the  court."  And 
to  the  same  effect  are  the  following  authori- 
ties: Devron  v.  First  Municipality,  4  La. 
Ann.  11;  Beach,  Inj.  9  520;  Eldridge  v.  Bill, 
2  Johns.  Ch.  281;  Field  v.  Western  Springs, 
181  111.  186,  54  N.  E.  929;  I  Spelling,  Inj.  & 
Extr.  Rem.  §  694.  In  Bwrch  y.  Cavanaugh, 
12  Abb.  Pr.  N.  S.  410,  it  was  held  that  an  in- 
junction will  not  lie  to  restrain  an  illegal 
arrest,  and  that  several  persons  who  were 
threatened  with  arrest  oould  not  unite  in  the 
same  action  to  prevent  it;  and,  further,  that 
the  insolvency  of  a  person  who  threatens  to 
make  the  arrest  cannot  be  ground  for  an  in- 
junction to  restrain  him.  The  case  of  Hot- 
finger  v.  THew  Orleans,  42  La.  Ann.  629,  8 
8o.  575,  in  its  essential  facts,  is  very  much 
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like  the  case  at  bar.  The  plaintiff  alleged 
that  the  defendant,  by  the  attempted  enforce- 
ment of  an  illegal  and  void  municipal  or- 
dinance, was  interfering  with  her  dairy  busi- 
ness, and  by  its  unauthorized  acts  was  in- 
juring her  property  and  impairing  the  value 
thereof.  The  court,  after  stating  that  as  a 
couit  of  equity  it  had  no  power  by  injunction 
to  prevent  a  municipal  corporation  from  en- 
forcing penal  ordinance  in  the  interest  of 
public  order  and  health,  said:  "The  ordi- 
nance was  enacted  in  pursuance  of  the  police 
power  vested  in  the  city, — whether  rightfully 
or  wrongfully  is  not  to  be  determined  in  this 
suit.  It  was  a  police  regulation,  in  the  in- 
terest of  public  health,  with  a  penalty  for 
its  violation.  The  pecuniary  loss  in  the  en- 
forcement of  the  ordinance  cannot,  therefore, 
be  considered  in  determining  the  question  of 
jurisdiction.  The  enforcement  of  the  or- 
dinance vested  by  the  Constitution  and  law 
of  the  state  upon  the  recorder's  court  of  the 
city  of  New  Orleans.  If  the  ordinance  is 
unconstitutional,  as  alleged,  the  plaintiff 
can  suffer  no  injury,  as  she  has  her  remedy, 
and  can  urge  her  defense  in  the  recorder's 
court.  Failing  there,  she  has  her  remedy 
by  appeal  to  this  court."  In  Cohen  v.  OoldS' 
boro,  77  N.  C.  3,  this  court  said :  "If  the  de- 
fendants have  an  unlawful  ordinance,  and 
have  arrested  and  fined  the  plaintiffs,  as 
they  allege,  the  plaintiffs  have  complete  re- 
dress in  an  action  for  damages.  And  as  often 
as  the  arrest  may  be  repeated  they  have  the 
like  redress;  but  we  are  aware  of  no  princi- 
ple or  precedent  for  the  interposition  of  a 
court  of  equity  in  such  cases."  The  princi- 
ple has  been  expressly  affirmed  in  8t.  Peter's 
Episcopal  Church  v.  Washington,  109  N.  C. 
21,  13  S.  E.  700;  Scott  v.  Smith,  121  N.  0. 
94,  28  S.  E.  64,  and  recognized  and  applied 
in  Viokers  v.  Durham,  132  N.  G.  880,  44  S.  E. 
685 ;  Busbee  v.  Leu>is,  85  N.  C.  332 ;  Busbee 
V.  Macy,  86  N.  C.  329 ;  and  Pearson  v.  Boy- 
den,  86  N.  G.  585.  While,  as  we  have  said, 
the  fact  that  the  police  officers  of  the  town 
are  insolvent  does  not  take  this  case  out  of 
the  general  rule,  it  may  be  added  that  process 
can  be  issued  by  the  mayor,  who  is  made  by 
statute  a  magistrate  and  custodian  of  the 
peace  with  the  jurisdiction  of  a  justice  of 
the  peace  to  any  lawful  officer,  such  as  a 
sheriff,  town  constable,  etc.  (Code,  99  2079, 
3808,  3811,  3818;  State  v.  Cainan,  94  N.  C. 
880) ;  and  the  execution  of  such  process  is 
not  confined  to  the  policemen  of  the  town. 
But,  if  an  injunction  is  the  proper  remedy, 
the  plaintiff  must  fail  in  this  suit,  as  his 
case  presents  no  equity  to  be  protected  by  the 
restraining  process  of  the  court.  The  ordi- 
nances in  question  were  adopted  by  the  de- 
fendant before  the  plaintiff  applied  for  and 
obtained  his  license  to  retail  liquor,  and  he 
knew  of  their  existence  and  accepted  the  11- 


914 


NoBTH  Carolina  Supreme  Court. 


Mar., 


cense  subject  to  the  conditions  and  the  regu- 
lations imposed  by  them.  Under  these  cir- 
cumstances, what  moral  or  legal  right  has  he 
to  question  their  validity?  The  legislature 
may  prohibit  or  restrict  the  sale  of  liquor  in 
any  manner  its  wisdom  and  discretion  may 
dictate,  and  no  one  has  any  natural  or  ab- 
solute right  to  sell  liquor.  If  he  sells  at  all, 
it  must  be  on  such  terms  as  the  law  may  im- 
pose. The  law  in  this  respect  is  thus  stated 
in  Crowley  v.  Christensen,  137  U.  S.  91,  34 
L.  ed.  623,  11  Sup.  Ct.  Rep.  13:  "The  police 
power  of  the  state  is  fully  competent  to  reg- 
ulate the  business, — to  mitigate  its  evils,  or 
to  suppress  it  entirely.  There  is  no  inherent 
right  in  a  citizen  to  thus  sell  intoxicating 
liquors  by  retail.  It  is  not  a  privilege  of  a 
citizen  of  the  state  or  of  a  citizen  of  the 
United  States.  As  it  is  a  business  attended 
with  danger  to  the  community,  it  may,  as  al- 
ready said,  be  entirely  prohibited,  or  be  per- 
mitted under  such  conditions  as  will  limit  to 
the  utmost  its  evils.  The  manner  and  extent 
of  regulation  rest  in  the  discretion  of  the 
governing  authorities."  The  same  doctrine 
is  stated  by  this  court  in  Bailey  v.  Raleigh, 
130  N.  C.  214,  58  L.  R.  A.  178,  41  S.  E.  281, 
as  follows:  "It  [the  legislature]  had  the 
right  to  have  absolutely  prohibited  the  intes- 
tate or  anyone  else  from  selling  liquor  within 
1  mile  of  the  corporate  limits  of  the  city  of 
Raleigh.  This  it  did  unless  the  party  sell- 
ing obtained  a  license — permission  to  do  so — 
from  the  city  authorities.  And  instead  of 
this  right  to  do  so  with  the  permission  of  the 
city  authorities  being  a  restriction,  its  ef- 
fect was  to  relax  the  prohibitory  rule,  and 
to  grant  him  a  right  he  did  not  otherwise 
have.  The  law  allowing  him  to  get  a  license 
from  the  city  took  nothing  from  him, — im- 
posed no  duty  upon  him.  It  only  gave  him 
an  option, — a  right  to  take  the  license  and 
pay  the  tax,  or  not.  How  he  was  damaged 
by  having  this  privilege,  this  option,  which 
he  chose  to  accept,  we  are  unable  to  see." 
When,  therefore,  the  law  conferred  upon  the 
defendant  the  power  to  "prevent,  regulate, 
control,  tax,  or  license  the  sale  of  spirituous, 
vinous,  and  malt  liquors,"  as  they  had  the 
power  to  prevent,  or,  what  is  the  same  thing, 
to  prohibit,  the  sale,  this  necessarily  implied 
that  they  could  grant  license  upon  any  terms 
or  conditions  they  saw  fit,  in  the  exercise  of 
their  judgment  or  discretion,  to  impose  or  to 
annex  to  the  grant.  "A  grant  of  entire  con- 
trol, or  of  power  to  suppress  and  restrain, 
would  enable  the  corporation  to  adopt  any 
mode  of  regulation  within  the  limit  of  those 
powers,  license  included."  Horr  &  B.  Mun. 
Pol.  Ord.  p.  250.  "Regulating  a  thing  is  the 
prohibition  of  it,  except  in  accordance  with 
certain  rules.  This  act  prohibits  the  sale 
and  manufacture  of  intoxicating  liquors  ex- 
cept under  certain  regulations  therein  pro- 
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vided."  Cantini  v.  Tillman,  54  Fed.  975.  I 
confess  my  inabilty  to  understand  how  a  per- 
son, who,  upon  his  own  application,  has  re- 
ceived a  license  in  which  is  stated  that  it  was 
issued  "subject  to  all  ordinances  of  the  city 
of  Washington  now  in  force  and  hereaftear 
enacted,  and  upon  the  condition  that  a  viola- 
tion of  any  ordinance  of  the  city  shall  work 
a  forfeiture  of  said  license,"  can'  continue  to 
enjoy  the  right  and  privilege  conferred  by 
the  license,  and  repudiate  the  conditions  up- 
on which  it  was  granted.  He  must  tako  the 
burden  with  the  benefit  or  privilege  he  has 
sought  and  accepted.  If  the  plaintiff  is 
about  to  suffer  any  injury  to  his  property,  it 
is  one  which  he  has  voluntarily  nnd  deliber- 
ately brought  upon  himself  by  accepting  a 
license  so  worded,  and  he  has  no  good  reason 
to  complain.  He  is  the  autlior  of  his  own 
misfortunes,  if  any  are  about  to  overtake 
him;  and  I  am  not  aware  of  any  prin- 
ciple of  law  or  morals  upon  which  he  can 
justly  appeal  to  a  court  of  equity  for  relief. 
Having  concluded  that  tho  court  has  no 
jurisdiction  to  grant  the  relief  demanded,  it 
is  unnecessary  to  consider  the  question  ar- 
gued by  counsel  as  to  the  rea!5onablene«is  and 
validity  of  the  ordinances.  That  matter  is 
not  before  the  court,  and  anything  I  might 
say  would  be  the  expression  of  my  individual 
opinion  upon  an  abstract  nnd  hypothe^^ical 
question.  I  agree  with  the  raajcritj'-  of  the 
court  that  the  ruling  below,  by  which  the  in- 
junction was  dissolved,  was  right. 

Clark,  Ch.  J.,  and  Connor,  J.,  concur 
with  "Walker,  J.,  that  an  injunction  does 
not  lie  against  the  enforcement  of  a  munici- 
pal ordinance,  the  violation  of  which  is  a 
misdemeanor,  for  the  reason  that  the  state 
cannot  be  enjoined  from  the  execution  of  its 
criminal  laws,  and  concur  with  Montsom- 
ery,  J.,  that  the  ordinances  are  not  \oid. 

I 
Donglas,  J.,  dissenting  in  part: 
With  the  utmost  respect  I  am  constrained 
to  express  the  difficulty  I  have  had  in  ar- 
riving at  the  real  opinion  of  the  court.  Hav- 
ing held  that  the  action  would  not  ]i<^,  it 
seems  to  me  that  there  the  opinion  of  the 
court  ended,  and  that  all  that  is  said  in  the 
numerous  opinions  as  to  what  might  have 
been  the  law  if  there  were  any  question  of 
law  before  us  is  obiter  dictum.  Still,  a^  it 
is  in  the  opinion  of  the  court,  and  a&  the 
judgment  of  the  court  is  that  there  is  **no 
error,"  I  must  take  things  as  I  find  them, 
regardless  of  their  legal  relation.  I  am  in- 
clined to  think  that  the  weight  of  aathority 
is  against  the  right  of  the  plaintiff  to 
injunctive  relief.  This,  in  my  opinion,  ends 
the  case,  and  my  only  excuse  for  pro- 
ceeding further  is  that  I  am  following  the 
court.    We  are  now  in  the  last  hours  of  the 
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term,  and  it  is  impossible  to  write  this  opin- 
ion, which  has  been  delayed  for  various  rea- 
sons, with  the  fullness  and  care  that  I  would 
desire.  Many  of  the  ordinances  are  reason- 
able, while  others  are  utterly  indefensible. 
No  ordinances  should  go  beyond  a  reason- 
able regulation  of  the  traffic,  remembering 
always  its  dangerous  character.  But  we 
must  also  remember  that  it  is  not  an  unlaw- 
ful business  as  long  as  the  state  seen  fit  to 
license  it,  and  that  when  the  people  vote  for 
license  they  are  entitled  to  have  their  will 
carried  out  in  good  faith  hy  their  public 
servants.  When  a  man  accepts  a  public 
office,  he  should  give  to  all  classes  of  men 
the  equal  protection  of  the  law,  no  matter 
what  may  be  his  personal  convictions,  or  re- 
sign the  office.  Under  the  pretence  of  Kgn- 
lating  a  business  he  should  not  seek  to  de- 
stroy it.  Time  will  permit  me  to  cite  but 
one  of  the  several  ordinances  I  deem  .unica- 
Bonable.  It  is  made  unlawful  for  the  owner 
of  a  saloon  to  enter  his  own  building  be- 
tween 8  o'clock  on  Saturday  night  and  6 
o'clock  on  Monday  morning,  a  period  of  two 
nights  and  a  day,  and  yet  he  is  required  to 
have  a  bright  light  burning  in  his  saloon 
during  the  entire  night.  Should  the  light 
go  out  during  that  thirty-four  hours,  he  is 
liable  to  liea\y  penalties  if  he  fails  to  relight 
it,  and  also  liable  to  a  heavy  penalty  if  he 
goes  into  his  building  for  the  purpose  of 
lighting  it.  Is  this  reasonable?  It  cer- 
tainly is  not  law.  State  v.  Thomas,  118  N. 
C.  1221,  24  S.  E.  536. 

Much  is  said  in  the  opinion  of  the  court 
ns  to  the  moral  features  of  the  case  that  may 
justify  a  personal  allusion  on  my  part.  All 
my  life  I  have  voted  consistently  nnd  per- 
sistently for  temperance  in  whatever  form  it 
woH  presented,  and  in  the  sunset  of  life  I 
see  no  reason  to  change  my  course;  but 
others  are  entitled  to  the  same  freedom  of 
suffrage  and  opinion.  I  am  constrained  to 
sny  that  I  have  sometimes  had  occasion  to 
doubt  the  wisdom  of  my  vote,  and  I  am 
sure  that  the  cause  has  frequently  been  in- 
jured by  the  intemperate  language  of  some 
of  the  most  zealous  and  brilliant  of  temper- 
ance advocates.  My  experience  convinces  me 
that  extremists  on  either  side  are  the  evan- 
gelists of  opposition. 


Walter  K.  DEBNAM 
u. 
SOCTHERN  BELL  TELEPHONE  &  TELE- 
GRAPH COMPANY,  Appt. 

(126  N.  C.  831.) 
1.    A  denial  of  the  riflrl&t  of  a  corpora- 


tion incorporated  in  another  state  to  remove 
a  cause  into  a  Federal  court,  on  the  ground 
of  diverse  citizenship,  from  a  court  of  North 
Carolina  in  which  it  has  been  sued  by  a  citi- 
zen of  the  latter  state,  on  the  ground  that 
the  corporation  has  become  a  domestic  corpo- 
ration under  Pub.  Laws  1890,  chap.  62,  as 
it  was  compelled  to  do  In  order  to  obtain  the 
privilege  of  doing  business  in  that  state,  does 
not  deprive  the  corporation  of  any  rights  un- 
der the  Federal  Constitution  as  a  citizen  of 
the  United  States,  or  deny  it  due  process  of 
law  or  the  equal  orotection  of  the  laws. 

2L  Tlie  mere  fllinir  of  a  petition  for  the 
removal  of  a  canae  from  a  state  court  to 
a  Federal  court  does  not  oust  the  state  court 
of  Jurisdiction,  where  the  petition  does  not 
show  a  prima  facie  case  for  the  removal. 

3.  A  foreign  corporation  ivlticli  com- 
plies with  Pub.  Laws  1899,  chap.  62,  which 
compels  it,  as  a  condition  of  the  privilege  of 
doing  business  in  the  state,  to  "become  a  do- 
mestic corporation"  by  filing  its  charter,  etc., 
whereupon  it  Is  entitled  to  the  rights  and 
priW leges,  and  subject  to  the  liabilities,  of 
corporations  of  the  state  as  if  it  had  been 
originally  incorporated  in  that  state,  thereby 
becomes,  not  a  mere  licensee,  but  a  domestic 
corporation,  which  cannot  remove  a  cause 
against  It  by  a  citizen  of  that  state  Into  a 
Federal  court  on  the  ground  of  diverse  citi- 
zenship. 

(Faircloth,   Ch.   J.,  and   Furchea,  J.,   disfient.) 
(  June  7.  1000.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  Durham  Coun- 
ty denying  its  petition  to  remove  the  case 
into  the  Circuit  Court  of  the  United  States. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr,  Robert  C.  Strons*  for  appellant: 

Corporations,  for  all  purposes  of  Federal 
jurisdiction,  are  conclusively  consiihTcd  citi- 
zens of  the  state  which  created  them. 

Desty,  Fed.  Proc.  §  07,  p.  464:  Shatc  v. 
Quincp  Min.  Co.  145  U.  S.  444,  3(5  L.  ed. 
768,  12  Sup.  Ct.  Bep.  935. 

Citizenship  can  only  be  in  the  state  of  its 
creation. 

Shattuck  V.  yorth  British  d  il/.  lus.  Co. 
7  C.  C.  A.  386,  19  U.  S.  App.  215,  TiS  Fed. 
610;  Wilcox  d  G.  Quano  Co.  t.  Phostiix  Ins. 
Co.  60  Fed.  932;  Baughman  v.  yational  Wa- 
terworks Co.  46  Fed.  4. 

The  record  must  be  examined,  as  well  as 
the  petition,  on  the  ground  of  diversity  of 
citizenship. 

National  8.  S.  Co.  v.  Tugman,  106  U.  ?' 
119,  27  L.  ed.  87,  1  Sup.  Ct.  Rep.  58:  Fo?ur, 
Fed.  Pr.  2d  ed.  p.  818,  §  385a;  Bondnraut 
V.  Watson,  103  U.  S.  281,  26  L.  ed.  417; 
Amory  v.  Amory,  95  U.  8.  186,  24  L.  ed.  428 ; 
Jackson  v.  Allen,  132  U.  S.  27,  33  L,  nJ. 


NoTK. — The  al)ove  case  seems  to  follow  the  .  but  is  in  conflict  with  the  later  ease  of  South- 
trend  of  prior  decisions   (see  note  to  Stephens    ern  R.  Co.  v.  Allison,  190  U.  S.  326,  47  L.  ed. 
T.  St.  Louis  &  8.  F.  ».  Co.  14  L.  R.  A.  184),     1078,  28  Sup.  Ct.  Rep.  713. 
e6L.R.A. 
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249,  10  Sup.  Ct.  Rep.  9;  Blacktoell  v.  Lynch- 
burg d  D.  R.  Co.  107  N.  C.  219,  12  S.  E. 
133. 

Defendant  was  first  created  a  corporation 
of  the  state  of  New  York,  and,  even  if  it  was 
afterwards  created  a  corporation  of  North 
Carolina  also,  it  was,  and  remained,  for  the 
purposes  of  the  jurisdiction  of  the  Federal 
courts,  a  citizen  of  New  York,  the  state  by 
which  it  was  originally  created. 

Louisville,  N.  A,  <i  G,  R.  Co.  v.  Louisville 
Trust  Co.  174  U.  S.  663,  43  L.  ed.  1087,  19 
Sup.  Ct.  Rep.  817. 

The  filing  of  the  charter  did  not  make  it 
a  North  Carolina  corporation. 

Ibid. 

A  corporation  has  such  powers,  and  such 
powers  only,  as  are  conferred  upon  it  by  its 
charter. 

Clark,  Corp.  p.  120. 

Messrs.  Boone,  Bryant,  Sc  BIksi,  for 
appellee : 

Foreign  corporations  have  no  right  per  se 
to  do  business  in  North  Carolina. 

Clark,  Corp.  pp.  617-619;  Doyle,  y.  Con- 
tinental Ins.  Co.  94  U.  S.  542,  24  L.  ed. 
162;  Paul  v.  Virginia,  8  Wall.  181,  19  L.  ed. 
360;  Ducat  v.  Chicago,  10  Wall.  410,  19  L. 
ed.  972. 

It  is  true  that  the  state  cannot  permit  a 
foreign  corporation  to  do  business  within 
the  state  as  a  foreign  corporation,  and  by 
statute  deprive  it  of  the  right  to  remove 
suits  to  the  Federal  court,  when  sued  by  citi- 
zens of  the  state. 

Barron  v.  Bumside,  121  U.  S.  186,  30  L. 
ed.  915,  1  Inters.  Com.  Rep.  295,  7  Sup.  Ct. 
Rep.  931. 

But  the  state  can  say  to  all  foreign  cor- 
porations: "You  cannot  do  business  in 
North  Carolina.  I  will  permit  only  domes- 
tic corporations  to  do  business  within  my 
borders;  and  I  will  prescribe  an  easy  meth- 
od by  which  all  foreign  corporations  can 
become  domestic  corporations.  I  can  and 
do  say  you  must  become  a  North  Carolina 
corporation,  as  to  all  acts  done  within  my 
territory,  or  you  must  not  do  business  here." 
The  state,  having  this  power,  exercised  it  by 
enacting  chapiter  62  of  the  Public  Laws  of 
1899. 

When  one  state  makes  a  corporation  of 
another  state  a  corporation  of  itself  the 
corporation,  in  so  far  as  transactions  and 
suits  in  that  state  are  concerned,  becomes  a 
citizen  thereof. 

Clark,  Corp.  pp.  74-80. 

The  manner  of  forming  corporations  is 
exclusively  within  the  province  of  state  leg- 
islation. 

Clark,  Corp.  pp.  36,  37. 

Whether  the  effect  of  an  act  is  to  create 
a  corporation  of  the  state  or  not  is  a  ques- 
tion of  legislative  intent,  to  be  determined 
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from  the  wording  of  the  act,  its  caption, 
etc. 

Clark,  Corp.  p.  49;  Goodlett  v.  Louisville 
d  N.  R.  Co.  122  U.  S.  407,  30  L.  ed.  1233,  7 
Sup.  Ct.  Rep.  1254. 

When  the  defendant  accepted  the  provi- 
sion of  this  act,  and  complied  with  it,  it 
became  a  North  Carolina  corporation. 

CUurk  v.  Barnard,  108  U.  S.  436,  27  L.  ed. 
780,  2  Sup.  Ct.  Rep.  878;  Qraham  v.  Bos- 
ton, H.  d  E.  R.  Co.  118  U.  S.  161,  30  L.  ed. 
196,  6  Sup.  Ct.  Rep.  1009;  Martin  v.  Balti- 
more d  O.  R.  Co.  161  U.  S.  674,  38  L.  ed. 
312,  14  Sup.  Ct.  Rep.  633;  Bradley  v.  Ohio 
River  d  C.  R.  Co.  119  N.  C.  918,  Appx.,  78 
Fed.  387.- 

This  is  true  notwithstanding  the  fact  that 
it  had  been  previously,  or  originally,  incor- 
porated iu  another  state. 

Memphis  d  C.  R.  Co.  v.  Alabama,  107  U. 
S.  581,  27  L.  ed.  618,  2  Sup.  Ct  Rep.  432; 
Ohio  d  M.  R.  Co.  V.  Wheeler,  1  Black,  286, 
17  L.  ed.  130;  Chicago  d  N.  W.  R.  Co,  ▼. 
Whitton,  13  Wall.  270,  20  L.  ed.  571;  Brad- 
ley V.  Ohio  River  d  C.  R.  Co.  119  N.  C. 
916,  Appx.,  78  Fed.  387;  Borne  v.  Boston  d 
M.  R.  Co.  18  Fed.  50;  Martin  v.  Baltimore 
d  O.  R.  Co.  151  U.  S.  674,  38  L.  ed.  311,  14 
Sup.  Ct.  Rep.  533;  Thomp.  Corp.  9  7472; 
Morawetz,  Priv.  Corp.  999-1001;  1  Desty, 
Fed.  Proc.  8th  ed.  p.  321 ;  Louisville,  N.  A. 
d  C.  R.  Co.  V.  Louisville  Trust  Co.  174  U. 
S.  552,  43  L.  ed.  1081,  19  Sup.  Ct.  Rep.  817 ; 
8t.  Louis  d  8.  F.  R.  Co.  v.  James,  161  U. 
S.  662,  40  L.  ed.  808,  16  Sup.  Ct.  Rep. 
621. 

This  act  does  not  violate  §  1  of  article  14 
of  the  Federal  Constitution. 

Missouri  P.  R.  Co.  v.  Mackey,  127  U.  S. 
205,  32  L.  ed.  107,  8  Sup.  Ct.  Rep.  1161: 
Minneapolis  d  8t.  L.  R.  Co.  v.  Herrick,  127 
U.  S.  211,  32  L.  ed.  110,  8  Sup.  Ct.  Rep. 
1176;  8t.  Louis  d  8.  F.  R.  Co.  v.  Mathetcs, 
165  U.  S.  1,  41  L.  ed.  611,  17  Sup.  a.  Rep. 
243;  Broadfoot  v.  Fayetteville,  121  N.  C. 
420,  39  L.  R.  A.  245,  61  Am.  St.  Rep.  668, 
28  S.  E.  515;  Hancock  v.  Norfolk  d  W.  R. 
Co.  124  N.  C.  226,  32  S.  E.  679. 

It  is  true  that  the  petition  states  that 
the  defendant  "is  a  citizen  of  the  state  of 
New  York,  and  not  a  citizen  or  resident 
of  North  Carolina."  But  this  is  insufficient, 
because  it  must  appear  that  the  diversity 
of  citizenship  existed  at  the  beginning  of 
the  action,  as  well  as  at  the  time  of  filing 
the  petition.  Nothing  can  be  substituted  for, 
or  take  the  place  of,  this. 

Overman  Wheel  Co.  v.  Pope  Mfg.  Co.  46 
Fed.  577;  Bradley  v.  Ohio  River  d  C.  R. 
Co.  119  N.  C.  918,  Appx.,  78  Fed.  387; 
Adams  v.  May,  27  Fed.  907 ;  Kelly  v.  Sough- 
ton,  9  Sawy.  19,  23  Fed.  417 ;  Paeifie  R.  Co. 
V.  Missouri  P.  R.  Co.  5  McCrary,  373,  23 
Fed.  566;  Hirsohl  v.  J.  I.  Case^Threshimff 
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Causes,  p.  144. 


{;  Dillon,  Removal  of 


DouKlas,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  brought  to  recover  dam- 
ages sustained  by  the  plaintiff  through  the 
alleged  negligence  of  the  defendant.  In  apt 
time,  and  without  filing  an  answer,  the  de- 
fendant filed  its  petition  for  removal  to 
the  circuit  court  of  the  United  States.  The 
complaint  alleges  "that  the  defendant  is  a 
corporation  duly  organized  and  is  doing  busi- 
ness in  North  Carolina,  and  has  become  and 
is  a  domestic  corporation  under  the  laws 
of  said  state."  There  is  no  other  allusion, 
express  or  implied,  in  the  complaint  as  to 
its  having  ever  been  incorporated  in  any 
other  state.. 

The  aflSdavit  upon  which  the  petition  is 
based  is  as  follows: 

O.  A.  Dozier,  first  being  duly  sworn  by 
me,  maketh  oath  that  the  Southern  Bell 
Telephone  &  Telegraph  Company  is  a  cor- 
poration under  arid  by  virtue  of  the  laws  of 
the  state  of  New  York,  and  that  none  of  its 
incorporators,  stockholders,  or  directors  are 
residents  or  resident  of  the  state  of  North 
Carolina,  or  citizens  or  citizen  of  said  stale 
of  North  Carolina;  nor  are  any  citizen  or 
citizens  of  the  state  of  North  Carolina  in- 
terested in  said  company.  Further,  that 
none  of  said  incorporators,  or  their  succes- 
sors or  stockholders  or  directors,  have  ever 
been  citizens  or  citizen  or  residents  or  resi- 
dent of  said  state  of  North  Carolina;  nor 
have  any  citizen  or  citizens  of  North  Caro- 
lina ever  had  an  interest  in  said  corpora- 
tion. {2\  That  having  very  valuable  prop- 
erty in  North  Carolina  at  the  present  time, 
and  at  and  before  and  after  the  meeting  of 
the  general  assembly  of  North  Carolina,  dur- 
ing the  year  A.  d.  1890,  it  was  forced,  for 
the  protection  of  its  said  property,  which 
it  bad  built  and  constructed  in  said  North 
Carolina  under  authority  of  its  laws,  to 
file  its  charter  uiider  the  direction  of  "An 
Act  to  Provide  a  Manner  in  Which  Foreign 
Corporations  may  Become  Domestic  Corpo- 
rations," ratified  by  said  general  assembly 
on  the  10th  day  of  February,  A.  d.  1899; 
further,  that  it  submits  that  the  filing  of  its 
said  charter,  as  aforesaid,  did  not  operate 
to  make  it  a  citizen  of  the  said  state  of 
North  Carolina.    O.  A.  Dozier,  Manager. 

The  act  referred  to  is  chapter  62,  Pub. 
Laws  1899,  ratified  on  the  10th  day  of  Feb- 
ruary, 1899.  The  essential  features  of  said 
act  are  as  follows: 

Section  1  provides  that  every  telegraph, 
telephone,  express,  insurance,  steamboat, 
and  railroad  company  organized  under  the 
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laws  of  any  other  state  or  government,  de- 
siring to  carry  on  any  business  in  this  state, 
shall  become  a  domestic  corporation  by  filing 
in  the  office  of  the  secretary  of  state  copies 
of  its  charter  and  by-laws,  duly  authenti- 
cated. 

Section  2,  that  all  parts  of  charter  or  by- 
laws in  contravention  of  the  laws  of  this 
state  shall  be  null  and  void  in  this  state. 

"Sec.  3.  That  when  any  such  corporation 
shall  have  complied  with  the  provisions  of 
this  act  above  set  out,  it  shall  thereupon  im- 
mediately become  a  corporation  of  this  state, 
and  shall  enjoy  the  rights  and  privileges, 
and  be  subject  to  the  liability,  of  corpora- 
tions of  this  state,  the  same  as  if  such  cor- 
poration had  been  originally  created  by  the 
laws  of  this  state.  It  may  sue  and  be  sued  in 
all  courts  of  this  state,  and  shall  be  sub- 
ject to  the  jurisdiction  of  the  courts  of  this 
state  as  fully  as  if  such  corporation  were 
originally  created  under  the  laws  of  the 
state  of  North  Carolina. 

"Sec.  4.  That  on  and  after  the  1st  day  of 
June,  1899,  it  shall  be  unlawful  for  any 
such  corporation  to  do  business,  or  to  at- 
tempt to  do  business,  in  this  state  without 
having  fully  complied  with  the  requirements 
of  this  act." 

Section   6  provides  the  penalty  for  vio-  ' 
lating  any  provision  of  this  act  and  the 
method  of  its  collection. 

"Sec.  6.  No  such  foreign  corporation  is  al- 
lowed to  sue  in  the  courts  of  this  state  un- 
less domesticated. 

"Sec.  7.  No  such  foreign  corporation  men- 
tioned in  the  preceding  section  of  this  act 
shall  be  allowed  to  enter  into  a  contract  in 
the  state  of  North  Carolina  on  or  after  the 
1st  day  of  June,  1899,  nor  shall  any  such 
contract  heretofore  or  hereafter  made,  or  at- 
tempted to  be  made,  and  entered  into  by 
such  corporation  in  the  state  of  North  Caro- 
lina be  enforced  by  such  corporation,  unless 
such  corporation  shall,  on  or  before  the  l«t 
day  of  June,  1899,  become  a  domestic  cor- 
poration under  and  by  virtue  of  the  laws  of 
North  Carolina." 

Section  8  prescribes  the  penalty  for  any 
foreign  corporation  doing  business  in  this 
state  without  domestication. 

The  court  below  denied  the  defendant's 
motion  to  remove  on  the  grounds  "  ( 1 )  that 
the  petition  is  defective  on  its  face;  (2) 
that,  considering  the  affidavit  aforesaid  filed 
by  defendant  along  with  its  petition,  the  de- 
fendant is  a  corporation  of  the  state  of 
North  Carolina." 

The  defendant  excepted,  and  appealed,  as- 
signing, among  other  errors,  including  that 
of  citizenship,  the  following:  That  the 
"opinions,  conclusions,  and  adjudication  of 
the  court  below  were  erroneous,  (a)  the 
same  being  repugnant  to  article  1,  9  8,  of 


918 


North  Carolina  Supreme  Court. 


June, 


the  Constitution  of  the  United  States/'  as 
well  as  various  statutes  enumerated;  ''(b) 
also  repugnant  to  article  14,  §  1,  of  the  Con- 
stitution of  the  United  States,  in  that  the 
state  of  North  Carolina,  in  enforcing  the 
said  *An  Act  to  Provide  a  Manner  in  Which 
Foreign  Corporations  may  Become  Domes- 
tic Corporations/  abridges  the  privileges  and 
immunities  of  this  defendant,  a  citizen  of 
the  United  States,  and  deprives  this  defend- 
ant of  its  property  without  due  process  of 
law,  and  deprives  it  of  the  equal  protection 
of  tho  laws;  wherein  was  drawn  in  ques- 
tion the  validity  of  the  said  statutes  and 
authority  exercised  thereunder,  and  the  va- 
lidity of  a  statute  of  said  North  Carolina, 
on  the  groimd  of  repugnancy  to  the  Consti- 
tution of  the  United  States;  and  also  the 
construction  of  above-named  clauses  espe- 
cially, and  other  clauses  of  said  United 
States  Constitution  and  said  United  States 
statutes." 

The  question  of  diverse  citizenship  is  the 
only  one  presented  by  the  record;  but  we 
will  briefly  notice  the  remaining  contentions. 

Article  1,  §  8,  U.  S.  Const.,  is  a  very  com- 
prehensive section,  and,  as  the  particular 
repugnancy  was  not  pointed  out  to  us  on 
the  argument,  we  are  at  a  loss  how  to  an- 
*  Bwer  it  further  than  to  say  we  see  no  merit 
in  the  defendant's  contention.  We  cannot 
understand  how  a  refusal  to  permit  a  do- 
mestic corporation  to  remove  an  action  for 
personal  injury  "abridges  the  privileges 
and  immunities  of  this  defendant"  as  "a 
citizen  of  the  United  States."  We  are 
equally  unable  to  admit  that  a  trial  in  the 
courts  of  this  state  ipso  facto  "deprives 
this  defendant  of  its  property  without  due 
process  of  law,  and  deprives  it  of  the  equal 
protection  of  the  laws."  We  presume  that 
those  assignments  of  error  are  intended  to 
be  taken  in  connection  with  those  that  fol- 
low, and  are  supposed  legal  inferences  from 
tlie  alleged  right  of  removal.  The  questions 
argued  were  those  arising  from  alleged  di- 
verse citizenship,  and  the  supposed  existence 
of  such  a  Federal  question  as  would  prevent 
our  passing  upon  the  legality  of  removal. 

It  is  but  just  to  say  that  they  were  ably 
argued,  both  orally  and  by  brief.  The  de- 
fendant contends  that,  while  the  cause  of 
action  does  not  raise  a  Federal  question 
in  any  view,  the  petition  for  removal  does 
raise  a  Federal  question,  to  wit,  the  right 
of  removal,  which,  of  itself,  ousts  the  ju- 
risdiction of  the  state  courts.  In  other 
words,  that,  no  matter  what  may  be  the  na- 
ture of  the  action,  a  defendant  can  abso- 
lutely stop  all  further  proceedings  in  the 
state  courts  by  a  mere  petition  for  removal, 
and  that  the  state  courts  cannot  pass,  even 
in  the  first  instance,  upon  their  own  jurisdic- 
tion, provided  only  that  the  petition  is  regu- 
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lar  in  form,  no  matter  how  apparent  may  be 
its  es.sential  want  of  validity. 

We  cannot  think  that  this  is  the  law.  No 
court  has  a  right  to  abandon  its  own  lawful 
jurisdiction  when  properly  invoked,  any 
more  than  it  has  to  infringe  upon  the  ex- 
clusive or  paramount  jurisdiction  of  another 
tribunal.  The  state  court  clearly  has  orig- 
inal jurisdiction  of  the  action  at  bar,  sub- 
ject to  be  defeated  by  the  defendant's  right 
of  removal,  if  such  right  exists.  Such  ex- 
isting right  of  removal  may  be  waived  by 
the  defendant,  or,  rather,  it  is  lost  if  not 
claimed  in  apt  time  and  in  strict  accordanoe 
with  the  terms  of  the  statute.  The  petition, 
taken  in  connection  with  the  complaint, 
must  show  a  prima  facie  right  of  removal ; 
in  which  event  it  is  the  duty  of  the  state 
court  to  grant  the  order  of  removal,  and 
stay  all  further  proceedings.  If  the  defend- 
ant does  not  show  a  prima  facie  right,  it  is 
the  duty  of  the  state  court  to  retain  the 
cause  for  such  further  proceedings  as  may 
be  proper.  It  is  not  a  question  of  discre- 
tion for  either  tribunal,  but  one  of  absolute 
right,  involving  the  vital  fact  of  jurisdic- 
tion; and  the  relinquishment  of  jurisdiction 
by  one,  or  its  assumption  by  the  other, 
would  not  confer  the  right  of  removal  if  it 
did  not  already  exist.  It  would  seem  that, 
for  the  purposes  of  the  motion,  disputed 
facts  are  properly  determinable  by  the  Fed- 
eral courts;  but  the  principle  is  fully  rec- 
ognized by  the  Supreme  Court  of  the  United 
States  that  "the  state  court  is  not  required 
to  let  go  its  jurisdiction  until  a  case  is 
made  which,  upon  its  face,  shows  that  the 
petitioner  can  remove  the  cause  as  a  mat- 
ter of  right."  Removal  Cases,  100  U.  S. 
457,  474,  25  L.  ed.  593,  599:  Amory  v. 
Amory,  95  U.  S.  180.  24  L.  ed.  428;  Yulee  v. 
lose,  99  U.  S.  539,  545,  25  L.  ed.  355,  356 ; 
^one  v.  South  Carolina,  117  U.  S.  430,  432, 
29  L.  od.  9()2,  9G3,  6  Sup.  Ct-  Rep.  799; 
Howard  v.  Southern  R.  Co.  122  N.  C.  944, 
953,  954.  29  S.  E.  778:  Bradley  v.  Ohio 
River  d  C.  R.  Co.  119  N.  C.  744,  26  S.  E. 
169,  and  918,  Appx.,  78  Fed.  387.  It  has 
also  been  held  that  "the  circuit  court  of  the 
United  States  has  no  jurisdiction,  either 
original  or  by  removal  from  a  state  court, 
of  a  suit  as  one  arising  under  the  Constitu- 
tion, laws,  or  treaties  of  the  United  States, 
unless  that  appears  by  the  plaintiff's  state- 
ment of  his  own  claim."  Tennessee  v.  Bank 
of  Commerce,  15'^  U.  S.  454,  38  L.  ed.  611, 
14  Sup.  Ct.  Rep.  654.  In  this  case  occur 
the  following  significant  words,  on  page  462, 
152  U.  S.,  page  514,  38  L.  ed.,  and  page 
657,  14  Sup.  Ct.  Rep.:  "The  change  is  in 
accordance  with  the  general  policy  of  these 
acts,  manifest  upon  their  face,  and  often  rec- 
ognized by  this  court,  to  contract  the  ju- 
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riBdiotion  of  the  circuit  courts  of  the  United 
States." 

If  the  state  court  wrongfully  denies  the 
petition,  the  defendant  can  remain  and  de- 
fend himself  in  the  state  court  without  los- 
ing his  right  of  removal.  He  can  appeal 
from  such  denial,  and  can  eventually  take 
his  writ  of  error  to  the  Supreme  Court  of 
the  United  States,  where  the  question  will 
be  finally  determined.  Until  such  determi- 
nation we  cannot  be  required  to  surrender 
what  appears  to  us  to  be  our  rightful  juris- 
diction. What,  under  such  circumstances, 
may  be  the  rights  and  duties  of  the  parties 
in  the  Federal  courts  it  is  not  for  us  to  de- 
termine. 

In  the  case  at  bar  there  are  really  no  dis- 
puted facts,  the  only  question  being  the 
construction  of  the  said  act  of  February  10, 
1809.  We  must  therefore  determine  (1) 
whether  said  statute  has  the  effect  of  mak- 
ing the  defendant  a  domestic  corporation 
as  distinguished  from  a  mere  licensee;  and 
(2)  what  is  its  further  effect  under  the 
United  States  statutes  of  removal.  It  is 
well  settled  that  a  corporation,  being  a  mere 
creature  of  the  law,  has  no  legal  existence 
outside  of  the  sovereignty  that  created  it, 
except  in  so  far  as  it  may  be  recognized  by 
the  so-called  "law  of  comity."  The  rule 
of  comity — ^for  it  is  nothing  more  than  a 
rule — is  of  such  general  acceptance  as  to 
carry  with  it  the  presumption  of  its  exist- 
ence; but  this  is  a  mere  presumption, 
which  may  be  rebutted  by  any  act  of  the 
legislative  power  which  may  amount  to  its 
express  or  implied  repudiation.  Foreign  cor- 
porations may  be  entirely  excluded  by  any 
state,  or  may  be  admitted  upon  any  terms 
and  conditions  that  are  not  repugnant  to  the 
Constitution  and  laws  of  the  United  States. 

The  nature  and  status  of  a  foreign  corpo- 
ration are  so  well  stated  in  Paul  v.  Vir- 
ginia, 8  Wall.  168,  19  L.  ed.  367,  that  our 
own  views  can  best  be  expressed  by  an  ex- 
tended quotation.  The  court  says  on  page 
180,  8  Wall.,  and  page  360,  19  L.  ed.:  "But 
the  privileges  and  immunities  secured  to 
citizens  of  each  state  in  the  several  states, 
by  the  provision  in  question,  are  those  priv- 
ileges and  immunities  which  are  common  to 
the  citizens  in  the  latter  states  under  their 
Constitution  and  laws  by  virtue  of  their  be- 
ing citizens.  Special  privileges  enjoyed  by 
citizens  in  their  own  states  are  not  secured 
in  other  states  by  this  provision.  It  was  not 
intended  by  the  provision  to  give  to  the  laws 
of  one  state  any  operation  in  other  states. 
They  can  have  no  such  operation,  except  by 
the  permission,  express  or  implied,  of  those 
states.  Tlie  special  privileges  which  they 
confer  must,  therefore,  be  enjoyed  at  home, 
unless  the  assent  of  other  states  to  their 
enjoyment  therein  be  given.  Now,  a  grant 
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of  corporate  ezistenoe  is  a  grant  of  special 
privileges  to  the  corporators,  enabling  them 
to  act,  for  certain  designated  purposes  as  a 
single  individual,  and  exempting  them  (un- 
less otherwise  specially  provided)  from  in- 
dividual liability.  The  corporation,  being 
the  mere  creation  of  local  law,  can  have  no 
legal  existence  beyond  the  limits  of  the 
sovereignty  where  created.  As  said  by  this 
court  in  Bank  of  Augusta  v.  Earle,  13  Pet. 
519,  10  L.  ed.  274:  'It  must  dwell  in  the 
place  of  its  creation,  and  cannot  migrate  to 
another  sovereignty.'  The  recognition  of  its 
existence,  even  by  other  states,  and  the  en- 
forcement of  its  contracts  made  therein,  de- 
pend purely  upon  the  comity  of  those  states, 
— ^a  comity  which  is  never  extended  where 
the  existence  of  the  corporation  or  the  ex- 
ercise of  its  powers  are  prejudicial  to  their 
interests  or  repugnant  to  their  policy.  Hav- 
ing no  absolute  right  of  recognition  in  other 
states,  but  depending  for  such  recognition 
and  the  enforcement  of  its  contracts  upon 
their  assent,  it  follows,  as  a  matter  of 
course,  that  such  assent  may  be  granted  up- 
on such  terms  and  conditions  as  those  states 
may  think  proper  to  impose.  They  may  ex- 
clude the  foreign  corporation  entirely.  They 
may  restrict  its  business  to  particular  lo- 
calities, or  they  may  exact  such  security 
for  the  performance  of  its  contracts  with 
their  citizens  as  in  their  judgment  will  best 
promote  the  public  interest.  The  whole  mat- 
ter rests  in  their  discretion.  If,  on  the  other 
hand,  the  provision  of  the  Constitution  could 
be  construed  to  secure  to  citizens  of  each 
state  in  other  states  the  peculiar  privileges 
conferred  by  their  laws,  an  extraterritorial 
operation  would  be  given  to  local  legisla- 
tion utterly  destructive  of  the  independence 
and  the  harmony  of  the  states.  At  the  pres- 
ent day  corporations  are  multiplied  to  an 
almost  indefinite  extent.  There  is  scarcely 
a  business  pursued  requiring  the  expenditure 
of  large  capital,  or  the  union  of  large  num- 
bers, that  is  not  carried  on  by  corporations. 
It  is  not  too  much  to  say  that  the  wealth 
and  business  of  the  country  are  to  a  great 
extent  controlled  by  them.  And  if,  when 
composed  of  citizens  of  one  state,  their  cor- 
porate powers  and  franchises  could  be  ex- 
ercised in  other  states  without  restriction, 
it  is  easy  to  see  that  with  the  advantages 
thus  possessed  the  most  important  business 
of  those  states  would  soon  pass  into  their 
hands.  The  principal  business  of  every  state 
would,  in  fact,  be  controlled  by  corporations 
created  by  other  states." 

This  able  opinion,  coming,  without  dis- 
sent from  the  court  of  last  resort,  clearly 
lays  down  the  underlying  principles  originat- 
ing and  governing  the  statute  now  under 
consideration.  The  dangers  therein  pointed 
out  have  become   too  fully  realized   to  be 
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longer  ignored,  and  are  greatly  aggravated 
by  the  open  policy  adopted  by  certain  states 
of  chartering  corporations  with  almost  un- 
limited powers  for  the  sole  purpose  of  trans- 
acting business  in  other  states.  So  far  has 
this  gone  that  we  have  merchants  in  this 
state  who,  having  failed  as  a  partnership, 
subsequently  incorporated  under  the  laws 
of  another  state,  and  immediately  resumed 
their  same  old  business,  at  the  same  old 
stand,  in  the  state  of  their  life-long  resi- 
dence, with  all  the  privileges  and  immuni- 
ties of  a  foreign  corporation. 

It  seems  to  be  well  settled  that  while  a 
state  can,  in  its  discretion,  absolutely  pro- 
hibit a  foreign  corporation  from  transact- 
ing any  business  within  its  borders,  it  can- 
not impose  conditions  that  are  repugnant  to 
the  Constitution  and  laws  of  the  United 
States.  Such  would  be  any  provision  re- 
quiring a  foreign  corporation  to  surrender 
or  agree  to  waive  its  right  of  removal  to  the 
Federal  courts  as  a  condition  precedent  to 
obtaining  license.  Nor  can  a  state  forbid 
a  foreign  corporation,  as  such,  from  remov- 
ing its  causes  when  otherwise  entitled  to  do 
so.  Home  Ins.  Co.  v.  Morse,  20  Wall.  446, 
456,  22  L.  ed.  365,  369;  Southern  P,  Co.  v. 
Denton,  146  U.  S.  202,  207,  36  L.  ed.  943, 
945,  13  Sup.  Ct.  Rep.  44;  Barron  v.  Bum- 
side,  121  U.  S.  186,  200,  30  L.  ed.  915, 
919,  7  Sup.  Ct.  Rep.  931,  and  cases  therein 
cited. 

Construing  the  act  of  February  10,  1890, 
now  under  consideration,  as  a  North  Caro- 
lina statute,  it  is  clear  to  us  that  the  legis- 
lative intent  was  not  to  grant  a  mere  license 
under  which  foreign  corporations  might  do 
business  in  this  state,  but  to  require  all  such 
corporations  to  become  domestic  corpora- 
tions, either  by  reincorporation  or  adop- 
tion. Whatever  the  process  may  be  called, 
the  intent  of  the  act,  as  well  as  its  legal 
effect,  was  to  make  all  corporations  comply- 
ing with  its  conditions  domestic  corporations 
of  the  state  of  North  Carolina.  Its  effect 
was  to  charter,  and  not  to  license. 

But  it  is  argued  that  the  act  has  attempt- 
ed to  create  a  domestic  corporation,  not  out 
of  natural  persons,  but  out  of  a  foreign  cor- 
poration, that  has  no  natural  or  legal  exist- 
ence in  this  state.  This  is  only  partially 
correct.  Whatever  may  be  the  wording  of 
the  act,  its  effect,  as  well  as  legal  intent, 
is  to  create  a  domestic  corporation  out  of 
the  stockholders  of  the  foreign  corporation. 
Perhaps  it  would  be  better  to  say  that  it  en- 
ables the  stockholders  of  a  foreign  corpora- 
tion to  become  a  domestic  corporation,  with 
the  same  capital  stock  and  identical  powers, 
privileges,  and  obligations. 

Again,  it  is  said  that  the  act  requires  a 
foreign  corporation  to  file  its  foreign  char- 
ter and  by-laws;  but  this  is  done,  not  as 
65  L.  R.  A. 


recognizing  the  legal  validity  of  such  char- 
ter, but  to  definitely  ascertain  the  powers  ta 
be  conferred,  which  can  never  exceed  those 
permitted  by  the  Constitution  and  laws  of 
this  state.  In  fact,  as  a  foreign  corpora- 
tion, having  no  legal  existence  in  this  state^ 
can  never  be  anything  more  than  a  licensee, 
express  or  implied,  it  would  seem  that  it 
could  become  a  domestic  corporation  only^ 
by  some  form  of  creation.  Because,  in  build- 
ing a  house,  a  man  may  use  some  timbers 
hewn  by  someone  else,  he  is  none  the  Ie8» 
the  builder  of  the  house;  and  the  defendant 
is  none  the  less  a  North  Carolina  corpora- 
tion because  our  laws  permit  it  to  use  ita 
New  York  charter  and  by-laws  simply  for 
the  purpose  of  indicating  the  extent  of  ita 
powers  acquired  by  virtue  of  our  incorpora- 
tion. 

It  may  be  said  that  this  is  an  artificial 
construction,  but  so  is  the  entire  existence- 
of  a  corporation.  In  Ohio  d  M.  R.  Co.  t. 
Wheeler,  1  Black,  286,  297,  17  L.  ed.  130, 
133,  Chief  Justice  Taney,  speaking  for  the 
court,  says:  "It  is  true  that  a  corporation 
by  the  name  and  style  of  the  plaintiffs  ap- 
pears to  have  been  chartered  by  the  states- 
of  Indiana  and  Ohio,  clothed  with  the  same- 
capacities  and  powers,  and  intended  to  ac- 
complish the  same  objects,  and  it  is  spoken* 
of  in  the  laws  of  the  states  as  one  corporate- 
body,  exercising  the  same  powers  and  fulfill- 
ing the  same  duties  in  both  states.  Yet  it 
has  no  legal  existence  in  either  state,  ex- 
cept by  the  law  of  the  state.  And  neither 
state  could  confer  on  it  a  corporate  exist- 
ence in  the  other,  nor  add  to  or  diminish- 
the  powers  to  be  there  exercised.  It  may,, 
indeed,  be  composed  of  and  represent,  un- 
der the  corporate  name,  the  same  naturaT 
persons.  But  the  legal  entity  or  person, 
which  exists  by  force  of  law,  can  have  no* 
existence  beyond  the  limits  of  the  state  or 
sovereignty  which  brings  it  into  life  and 
endues  it  with  its  faculties  and  powers." 

In  Nashua  d  L.  R.  Corp.  v.  Boston  d  L. 
R.  Corp.  136  U.  S.  366,  373,  34  L.  ed.  363,. 
367,  10  Sup.  Ct.  Rep.  1004,  the  court  8aid: 
"Identity  of  name,  powers,  and  purposes- 
does  not  create  an  identity  of  origin  or  ex* 
istence,  any  more  than  any  other  statutes,, 
alike  in  language,  passed  by  different  legis- 
lative bodies,  can  properly  be  said  to  owe- 
their  existence  to  both.  To  each  statute, 
and  to  the  corporation  created  by  it,  there- 
can  be  but  one  legislative  paternity." 

Of  course,  all  such  chartered  rights  are- 
held  at  the  will  of  the  legislature,  and  under 
article  8,  §  1,  Const.,  "may  be  altered  from 
time  to  time  or  repealed."  A  mere  license- 
is  admittedly  revocable  at  any  time,  not 
reaching  the  dignity  of  a  charter. 

Having  thus  decided  that  the  act  in  ques- 
tion does  not  license,  or  pretend  to  license,. 
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but  in  legal  intention  and  effect  creates,  a 
domestic  corporation,  we  come  to  the  final 
question,  whether  a  corporation  so  domesti- 
cated can  remove  an  action  into  the  Fed- 
eral courts  solely  by  virtue  of  its  prior  in- 
corporation by  some  other  state.  In  the  case 
at  bar  the  defendant  voluntarily  took  ad- 
vantage of  the  act,  and  became  a  domestic 
corporation,  certainly  as  far  as  that  act 
could  make  it  so.  It  held  itself  out  to  the 
people  of  North  Carolina  as  a  domestic  cor- 
poration, in  order  to  obtain  their  business, 
and  at  the  same  time  evade  the  penaltiea 
attaching  to  the  transaction  of  any  business 
by  a  foreign  corporation  after  all  comity 
had  been  withdrawn  by  legislative  authority. 
The  plaintiff  has  sued  the  defendant  as  a  do- 
mestic corporation  of  this  state,  and  in  that 
capacity  only,  and  states  a  cause  of  action 
that  presents  no  element  whatsoever  of  a 
Federal  question.  He  simply  seeks  to  re- 
cover damages  for  personal  injuries  inflicted 
upon  him  by  the  defendant's  servants,  who 
dropped  an  iron  bar  upon  his  head  while  he 
was  walking  the  public  streets  of  an  in- 
corporated city.  Admitting  that  the  de- 
fendant exists  in  a  dual  capacity  as  a  cor- 
poration under  the  laws  of  New  York  as  well 
as  of  North  Carolina,  the  plaintiff  elected 
to  sue  it  in  the  latter  capacity.  In  fact, 
we  do  not  see  how  he  could  well  have  sued 
it  in  any  other  capacity.  Forbidden  by  law 
to  do  any  business  as  a  foreign  corporation, 
and  holding  itself  out  as  a  domestic  cor- 
poration, was  not  the  plaintiff  forced  to  pre- 
sume that  he  was  injured  by  the  defendant 
in  the  transaction  of  its  business  as  a  do- 
mestic corporation?  Is  it  not  a  legal  pre- 
sumption that  the  defendant  was  acting  in 
that  capacity  in  which  alone  it  could  law- 
fully transact  any  business?  It  seems  that 
if  the  defendant  had,  as  plaintiff,  been  seek- 
ing to  enforce  a  lawful  cause  of  action,  it 
might  have  brought  suit  in  the  Federal 
courts  by  electing  to  sue  as  a  New  York 
corporation.  We  do  not  see  how  it  could 
have  sued  in  the  Federal  courts  as  a  domes- 
tic corporation;  nor  could  it  have  brought 
suit  in  the  state  courts  as  a  foreign  cor- 
poration, because,  as  a  purely  foreign  cor- 
poration, it  has  now  no  legal  existence  in 
the  state  of  North  Carolina. 

Recognizing  the  fact  that  this  is  a  ques- 
tion whose  ultimate  determination  rests 
with  the  Supreme  Court  of  the  United 
States,  we  have  carefully  examined  its  re- 
ports, and  have  endeavored  to  reconcile  our 
decision  with  its  opinions.  We  think  they 
are  entirely  consistent.  The  facts  in  the 
case  at  bar  seem  identical  with  those  in 
Memphis  d  0,  R.  Co,  v.  Alabama,  107  U. 
S.  581.  27  L.  ed.  518,  2  Sup.  Ct.  Rep.  432. 
The  headnote  of  that  case,  written  by  Mr. 
Justice  Gray,  who  also  wrote  the  opinion,  is 
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as  follows:  ''The  Memphis  &  Charleston  Rail- 
road Company  is  made,  by  the  statutes  of 
Alabama,  an  Alabama  corporation;  and,  al- 
though previously  incorporated  in  Tennessee- 
also,  cannot  remove  into  the  circuit  court  of 
the  United  States  a  suit  brought  against  it 
in  Alabama  by  a  citizen  of  Alabama."  The 
opinion  says,  on  page  685,  107  U.  S.,  page- 
520,  27  L.  ed.,  page  436,  2  Sup.  Ct.  Rep.: 
"The  defendant,  being  a  corporation  of  the- 
state  of  Alabama,  has  no  existence  in  this- 
state  as  a  legal  entity  or  person,  except  un- 
der and  by  force  of  its  incorporation  by  this- 
state;  and,  although  also  incorporated  in 
the  state  of  Tennessee,  must,  as  to  all  its- 
doings  within  the  state  of  Alabama,  be  con- 
sidered a  citizen  of  Alabama,  which  cannot 
sue  or  be  sued  by  another  citizen  of  Alabama 
in  the  courts  of  the  United  States;"  citing- 
Ohio  d  M.  R.  Co,  V.  Wheeler,  1  Black,  286, 
17  L.  ed.  130;  Chicago  d  N,  W,  R.  Co.  v. 
Whiiton,  13  Wall.  270,  283,  20  L.  ed.  571,. 
575. 

If  this  be  the  law,  then,  .we  are  compelled' 
to  hold  in  the  case  at  bar  that  the  defendant,, 
being  a  corporation  of  the  state  of  North 
Carolina,  has  no  existence  in  this  state  as* 
a  legal  entity  or  person,  except  under  and  by 
force  of  its  incorporation  by  this  state ;  and,, 
although  also  incorporated  in  the  state  of 
New  York,  must,  as  to  all  its  doings  within 
the  state  of  North  Carolina,  be  considered 
a  citizen  of  North  Carolina,  which  cannot, 
when  sued  by  another  citizen  of  North  Car- 
olina, remove  the  cause  into  the  courts  of 
the  United  States.  It  is  rare  that  a  prece- 
dent so  exactly  fits  that  the  case  under  con- 
sideration can  be  decided  by  the  adoption  of 
a  single  sentence  from  the  opinion  of  the- 
cited  case  with  a  mere  change  of  names. 
Has  that  case  been  overruled  or  modified?' 
Not  so  far  as  we  can  see;  certainly  not  in 
express  terms,  nor  by  necessary  implication,, 
in  any  case  that  has  been  cited  to  us  or  that- 
we  have  been  able  to  find.  On  the  con- 
trary, it  has  been  expressly  cited  with  ap- 
proval in  numerous  cases,  including  8t. 
Louis  d  8,  F,  R,  Co,  v.  James,  161  U.  S. 
546,  569,  40  L.  ed.  802,  807,  16  Sup.  a.  Rep. 
621,  and  Louisville,  N.  A.  d  C.  R,  Co,  v. 
Louisville  Trust  Co.  174  U.  S.  552,  561,  43 
L.  ed.  1081,  1086,  19  Sup.  Ct.  Rep.  817,  so- 
strongly  relied  on  by  the  defendant.  The 
last  case,  which  is  the  latest  utterance  of  the 
Supreme  Court  upon  the  subject,  was  writ- 
ten by  Mr.  Justice  Gray,  who  also  wrote- 
the  opinion  in  Memphis  d  C,  R.  Co.  v.  Ala- 
bama, 107  U.  S.  681,  27  L.  ed.  518,  2  Sup. 
Ct.  Rep.  432.  This  learned  judge  surely 
would  not  have  expressly  cited  his  own  opin- 
ion with  approval  if  he  had  intended  to* 
overrule  it  by  implication.  On  page  662, 
174  U.  S.,  page  1087,  43  L.  ed.,  and  page^ 
821,  19  Sup.  Ct.  Rep.  he  says:     "This  court. 
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has  often  recognized  that  a  corporation  of 
one  state  may  be  made  a  corporation  of  an- 
other state  by  the  legislature  of  that  state, 
in  regard  to  property  and  acts  within 
its  territorial  jurisdiction;"  citing  Ohio  d 
M,  R,  Co.  V.  Wheeler,  1  Black,  286,  297, 
17  L,  ed.  130,  133;  Baltimore  d  O.  R. 
€o.  V.  Harris,  12  Wall.  66,  82,  20  L.  ed. 
354,  358 :  Chicago  d  N,  W.  R.  Co,  v.  Whit- 
ton,  13  Wall.  270,  283,  20  L.  ed.  671,  676; 
Indianapolis  d  8t,  L,  R,  Co,  v.  Vamce,  96 
U.  S.  450,  467,  24  L.  ed.  762,  766;  Memphis 
di  C,  R,  Co,  V.  Alabama,  107  U.  S.  681,  27 
L.  ed.  618,  2  Sup.  Ct.  Eep.  432;  Clark  v. 
Barnard,  108  U.  S.  436,  461,  462,  27  L.  ed. 
780,  786,  2  Sup.  Ct.  Rep.  878;  Stone  v. 
Farmers'  Loan  d  T,  Co.  116  U.  S.  307,  334, 
29  L.  ed.  636,  646,  6  Sup.  Ct.  Rep.  334,  388, 
1191;  Graham  v.  Boston,  H,  d  E.  R,  Co. 
118  U.  S.  161,  169,  30  L.  ed.  196,  201,  6 
Sup.  Ct.  Rep.  1009;  Martin  v.  Baltimore  d 
O.  R,  Co.  161  U.  S.  673,  677,  38  L.  ed.  311, 
313,  14  Sup.  Ct.  Rep.  633.  And  again,  on 
the  same  page:  ''But  this  court  has  re- 
peatedly said  that,  in  order  to  make  a  cor- 
poration already  in  existence  tmder  the  laws 
of  one  state  a  corporation  of  another  state, 
^the  language  used  must  imply  creation  or 
adoption  in  such  form  as  to  confer  the  power 
usually  exercised  over  corporations  by  the 
state  or  by  the  legislature,  and  such  alle- 
giance as  a  state  corporation  owes  to  its 
creator.'  The  mere  grant  of  privileges  or 
powers  to  it  as  an  existing  corporation, 
without  more,  does  not  do  this." 

This  clear  and  concise  statement  of  the 
law  would  meet  our  unqualified  approval, 
even  if  it  had  come  from  a  different  source. 
Applying  this  rule  in  its  strictest  form,  we 
are  clearly  of  opinion  that  the  act  now  un- 
der consideration  does  not  pretend  to  be 
a  "mere  grant  of  privileges  or  powers," 
but  is,  in  legal  intent  and  effect,  ''a  crea- 
tion or  adoption  in  such  form  as  to  confer 
the  power  usually  exercised  over  corpora- 
tions by  the  state  or  by  the  legislature,  and 
such  allegiance  as  a  state  corporation  owes 
to  its  creator."  The  act  says,  in  express 
terms,  "that  every  telephone  .  .  .  com- 
pany incorporated,  created,  and  organized 
under  and  by  virtue  of  the  laws  of  any  state 
or  government  other  than  that  of  North 
Carolina,  desiring  to  own  property  or  to 
carry  on  business  or  to  exercise  any  corpo- 
rate franchise  whatsoever  in  this  state,  shall 
become  a  domestic  corporation  of  the  state 
of  North  Carolina  by  filing,"  etc.;  "that 
when  any  such  corporation  shall  have  com- 
plied with  the  provisions  of  this  act  above 
set  out,  it  shall  thereupon  immediately  be- 
come a  corporation  of  this  state,  and  shall 
enjoy  the  rights  and  privileges,  and  be  sub- 
ject to  the  liability,  of  corporations  of  this 
state,  the  same  as  if  such  corporation  had 
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been  originally  created  by  the  laws  of  this 
state."    Acts  1899,  chap.  62,  9S  1,  3. 

The  distinction  between  the  case  at  bar, 
following  the  opinion  in  Memphis  d  C.  R. 
Co.  v.  Alabama,  and  the  case  of  Louisville, 
N,  A,  d  C.  R.  Co.  V.  LouisviUe  Trust  Co. 
seems  to  be  that  in  the  last  case  the  com- 
plslinant,  being  a  corporation  of  the  state  of 
Indiana  by  original  creation,  even  if  also 
a  corporation  of  Kentucky  by  adoption, 
elected  to  sue  in  its  former  character.  If 
it  had  elected  to  sue  as  a  Kentucky  cor- 
poration, or  someone  had  elected  to  sue  it 
in  such  capacity,  the  suit  could  not  have 
been  brought  in  the  Federal  courts  within 
the  state  of  Kentucky.  This  seems  to  ap- 
pear from  the  opinion  of  the  court  on  page 
563,  174  U.  S.,  page  1087,  43  L.  ed.,  and 
page  821,  19  Sup.  Ct.  Rep.,  where  the  fol- 
lowing language  is  used:  "But  a  decision 
of  the  question  whether  the  plaintiff  was  or 
was  not  a  corporation  of  Kentucky  does  not 
appear  to  this  court  to  be  required  for  the 
disposition  of  this  case,  either  as  to  the  ju- 
risdiction or  as  to  the  merits.  As  to  the  ju- 
risdiction, it  being  clear  that  the  plaintiff 
was  first  created  a  corporation  of  the  state 
of  Indiana,  even  if  it  was  afterwards  cre- 
ated a  corporation  of  the  state  of  Kentucky 
also,  it  was  and  remained,  for  the  purposes 
of  the  jurisdiction  of  the  courts  of  the  Unit- 
ed States,  a  citizen  of  Indiana,  the  state  by 
which  it  was  originally  created.  It  could 
neither  have  brought  suit  as  a  corporation 
of  both  states  against  a  corporation  or  other 
citizen  of  either  state,  nor  could  it  have 
sued  or  beeu  sued  as  a  corporation  of  Ken- 
tucky, in  any  court  of  the  United  States. '* 

The  case  of  Memphis  d  C.  R.  Co.  v.  Ala- 
bama is  so  completely  "on  all  fours"  with 
the  case  at  bar,  and  has  been  so  often  and 
so  recently  approved,  that  further  citations 
seem  unnecessary;  but  the  same  principle 
is  clearly  enunciated  in  Martin  v.  Baltimore 
d  0.  R.  Co.  151  U.  S.  673,  38  L.  ed.  311,  14 
Sup.  Ct.  Rep.  533.  There  the  court  says  on 
page  677,  151  U.  S.,  page  313,  38  L.  ed.. 
and  page  536,  14  Sup.  Ct.  Rep.,  that  ''a 
railroad  corporation  created  by  the  laws  of 
one  state  may  carry  on  business  in  ai:other, 
either  by  virtue  of  being  created  a  corpo- 
ration by  the  laws  of  the  latter  state  also, 
as  [citing  cases],  or  by  virtue  of  a  license, 
permission,  or  authority  granted  by  the  laws 
of  the  latter  state  to  act  in  that  state  un- 
der its  charter  from  the  former  state  [cit- 
ing cases].  lu  the  first  alternative,  it  can- 
not remove  into  the  circuit  court  of  the 
United  States  a  suit  brought  against  it 
in  a  court  of  the  latter  state  by  a  citizen  of 
that  state,  because  it  is  a  citizen  of  the 
same  state  with  him  {Memphis  d  C.  R.  Co. 
V.  Alabama)  ;  in  the  second  alternative,  it 
can   remove   such   a   suit,  because   it  is   a 
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citizen  of  a  dilTerent  state  from  the  plain- 
tifl." 

The  leading  text  writers  take  the  same 
view  of  the  question.  Thompson,  in  his 
-elaborate  work  on  Corporations  (vol.  6,  9 
7472),  says:  "We  have  several  times  had 
occasion  to  examine  into  the  constitution  of 
this  species  of  corporation,  with  the  conclu- 
sion that  it  is  a  domestic  corporation  in 
each  of  the  states  by  whose  legislation,  in 
-concurrence  with  that  of  other  states,  it  has 
been  created.  This  being  so,  when  it  is 
sued  in  a  court  of  any  one  of  such  states 
l)y  a  citizen  thereof,  it  is  not  entitled  to  re- 
move the  cause  to  a  court  of  the  United 
States  on  the  ground  of  diverse  state  citizen- 
ship." To  the  same  effect  are  Clark,  Corp. 
91  36-38;  Morawetz,  Priv.  Corp.  §§  999, 
1001 ;  Desty,  Fed.  Proc.  p.  321 ;  Black's  Dil- 
lon, Removal  of  Causes,  §  101. 

There  are  many  other  cases  sustaining  the 
position  we  have  taken,  but  those  above 
<nted  are  so  carefully  considered  and  ably 
written,  with  such  full  citation  of  authority, 
that  further  elaboration  by  us  seems  use- 
less. We  are  of  the  opinion  that,  as  the 
defendant  has  become  a  domestic  corpora- 
tion of  the  state  of  North  Carolina,  and,  in 
contemplation  of  law,  a  citizen  thereof,  and 
as  the  plaintiff  has  sued  the  defendant  as  a 
North  Carolina  corporation  upon  a  cause 
of  action  which  discloses  no  Federal  ques- 
tion whatever, — ^the  case  cannot  be  removed 
into  the  circuit  court  of  the  United  States. 

Therefore  the  judgment  of  the  court  below 
is  affirmed. 

FuroHea,  J.^  dissenting: 

It  is  with  hesitation  that  I  dissent  from 
the  well-considered  opinion  of  the  court,  es- 
pecially so  when,  personally,  I  have  no  ob- 
jection to  the  conclusion  arrived  at.  And 
it  may  appear  strange  that  I  dissent  for  the 
reason  that  I  have  an  entirely  different  con- 
ception of  the  case  from  that  of  the  court. 
If  I  agreed  with  the  court  as  to  who  the  de- 
fendant is,  I  would  agree  with  the  court  in 
its  conclusion. 

I  do  not  propose  to  enter  into  a  discussion 
of  the  case,  but  simply  to  state  my  posi- 
tion, and  some  of  the  reasons  for  my  not 
agreeing  with  the  court;  and  it  is  to  be  re- 
gretted that  a  case  of  so  much  importance 
as  this  should  be  presented  in  such  a  way 
as  to  leave  any  doubt  as  to  the  very  ques- 
tion upon  which  I  think  the  appeal  de- 
pends. 

Is  the  New  York  corporation  or  the  North 
Carolina  corporation  the  defendant?  The 
summons  does  not  say  which  is  the  defend- 
ant. The  complaint  does  not  say  in  direct 
terms  whether  it  is  the  New  York  corpora- 
tion or  the  North  Carolina  corporation.  But 
it  seems  to  me  that  by  direct  implication 
U5  L.  R.  A. 


it  does  say  that  it  is  the  New  York  corpora- 
tion. It  says  "that  the  defendant  is  a  corpo- 
ration duly  organized  and  is  doing  business 
in  North  Carolina,  and  has  become  and  is  a 
domestic  corporation  under  the  laws  of  said 
state.'"  It  is  plainly  stated  that  the  de- 
fendant i<9  a  corporation,  and  that  it  (the 
defendant)  has  become  a  domestic  corpora- 
tion under  the  laws  of  North  Carolina.  So 
the  thing  sued  existed  before  it  became  do- 
mesticated. It  is  not  the  thing  created  by 
domestication  that  is  sued,  but  the  thing 
that  existed  before,  and  has  become  domesti- 
cated. But,  if  there  was  any  doubt  as  to 
this,  it  seems  to  me  to  be  made  plain  and 
certain  by  the  affidavit  of  O.  A.  Dozier, 
which  was  received  and  considered  by  the 
court  in  passing  upon  the  motion  to  remove. 
He  says  "that  at  the  time  said  suit  was  be- 
gun, and  at  the  present  time,  the  defendant 
was  and  still  is  a  corporation  chartered  by, 
and  existing  under  and  by  virtue  of,  the 
laws  of  the  state  of  New  York."  And  the 
court  in  passing  upon  the  motion  to  re- 
move says  "that  considering  the  affidavit 
aforesaid  (Dozier's)  filed  by  the  defendant, 
along  with  its  petition,  the  defendant  is  a 
corporation  of  the  state  of  North  Carolina." 
These  facts  stated  in  the  affidavit  were  not 
denied,  were  considered  by  the  court,  and 
must  be  taken  as  true.  These  facts  being 
true  it  seems  to  me  settles  the  question,  and 
shows  that  it  was  the  New  York  corpora- 
tion which  was  sued.  In  other  words,  there 
was  a  latent  ambiguity  (two  John  Smiths), 
and  the  affidavit  showed  it  was  the  New 
York  John  which  was  sued.  But,  as  it  has 
become  domesticated  under  the  act  of  1899, 
the  judge  held,  as  a  matter  of  law,  that 
the  New  York  corporation  was  not  entitled 
to  have  the  case  removed,  because  it  had  be- 
come a  domestic  corporation.  In  this  I  think 
he  was  in  error. 

It  is  stated  in  the  opinion  of  the  court 
that  it  must  have  been  the  North  Carolina 
corporation  which  was  sued,  as  it  is  admit- 
ted 'that  the  defendant  was  doing  business 
in  North  Carolina  at  the  time  of  the  in- 
jury, and  that  the  New  York  corporation 
had  no  right  to  do  business  in  North  Caro- 
lina after  the  act  of  1899  went  into  effect. 
I  submit  that  this  must  be  an  error.  It  is 
true  that  this  act  did  take  from  the  defend- 
ant and  all  other  foreign  corporations  their 
comity, — their  right  to  engage  in  business 
in  this  state, — unless  they  complied  with 
that  act  by  becoming  domesticated.  But 
when  they  did  this  their  right  of  comity  was 
restored,  and  the  conclusion  of  the  court  is 
incorrect. 

I  agree  that  a  foreign  corporation  may  be- 
come a  North  Carolina  corporation  by  com- 
plying with  the  act  of  1899.  Indeed,  there 
must  be  a  foreign  corporation   before  this 
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act  can  operate.  It  is  then  made  a  North 
Carolina  corporation,  not  by  creation,  but  by 
adoption.  But  this  new  corporation  has  a 
new  and  distinct  entity  from  the  New  York 
corporation.  It  does  not  bring  the  New 
York  corporation  into  North  Carolina;  it 
cannot  do  this,  because  a  corporation  can 
have  no  legal  existence  or  authority  outside 
of  the  state  that  gives  it  corporate  life,  ex- 
cept by  the  law  of  comity.  My  opinion  is 
that,  had  the  plaintiff  sued  the  North  Caro- 
lina corporation,  it  would  not  have  been  en- 
titled to  removal,  based  on  diverse  citizen- 
ship. But,  as  the  plaintiff  chose  to  sue  the 
New  York  corporation,-  the  defendant  was 
entitled,  as  I  think,  to  an  order  of  removal. 

FairolotH,  Ch.  J.,  also  dissents. 


B.  M.  ALLRED  et  al,  Appia., 

V. 

H.  D.  SMITH  et  al 
(135  N.  C.  443.) 

1.  Helrfl  at  l«ir  are  not  entitled  to  tMe 
benefit  of  a  Indvment  in  an  action  by  a 
coheir  to  set  aside  a  deed  of  the  ancestor, 
where  they  were  not  made  parties  to  the 
bult,  and  it  was  not  brought  for  their  benefit. 

2.  A  proceedlnjr  to  set  aside  a  deed 
for  want  of  capacity  of  the  grantor  is  not 
in  rem. 

8.  Jndfrments  in  aetlona  annai  in  rem 
are  binding  only  on  the  parties. 

4.  One  not  a  party  to  tbe  action  cannot 
take  any  advantage  of  an  erroneous  Judg- 
ment. 

5.  One  claiming  property-  rlvbta  nnder 
a  Jndsment  in  an  action  to  which  he  was 
not  a  party  should  set  np  the  entire  record, 
to  the  end  that  the  court  may  see  what  was 
in  litigation  and  what  was  adjudicated. 

(Clark,  Ch.  J.,  dissents.) 

(May  17,  1904.) 

APPEAL  by  plaintiffs  from  a  judgment  of 
the  Superior  Court  for  Randolph  County 
in  favor  of  defendants  in  a  proceeding  to 
partition   certain   real  estate.     Affirmed, 

Statement  by  Conaor,  J.: 

Nancy  AUred  was  the  owner  of  the  land 
in  controversy,  all  parties  to  the  land  claim- 
ing title  under  her.  She  died  leaving  the 
plaintiffs  and  defendants  her  heirs  at  law. 


Prior  to  her  death  she  executed  a  deed  for 
the  land  in  controversy  to  the  defendant  G. 
D.  Allred.  The  plaintiff  Willie  Allred,  after 
the  death  of  her  mother,  instituted  an  action 
in  the  superior  court  against  the  defendant 
G.  D.  Allred,  alleging  that  at  the  time  of 
the  execution  of  said  deed  the  said  Nancy 
Allred  did  not  have  suflScient  mental  capac- 
ity to  execute  the  same;  that  she  did  not 
assume  to  sue  for  or  in  behalf  of  any  chil- 
dren heirs  at  law  of  said  Nancy  Allred.  At 
July  term,  1903,  the  cause  came  to  trial,  and 
upon  an  issue  submitted  to  the  jury  it  was 
found  that  the  said  Nancy  Allred  did  not 
have  the  sufficient  mental  capacity  to  exe- 
cute the  said  deed,  and  it  was  "ordered,  ad- 
judged, and  decreed  that  the  deed  described 
in  the  complaint,  and  which  is  recorded  in 
Book  99,  p.  310,  in  the  office  of  the  register 
of  deeds  of  Randolph  county,  and  which  pur- 
ports to  convey  the  land  described  therein 
from  Nancy  Allred  to  the  defendant  G.  D- 
Allred,  is  void,  and  of  no  effect;  and  It  ia 
further  ordered,  adjudged,  and  decreed  that 
the  said  deed  be  delivered  up  and  canceled 
of  record ;  and  it  is  further  ordered  that  the 
clerk  of  this  court  certify  a  copy  of  this 
judgment  to  the  register  of  deeds  of  Ran- 
dolph county  to  the  end  that  the  same  may 
be  registered  at  the  office  of  the  register  of 
deeds  for  said  county."  Prom  this  judgment 
no  appeal  was  taken.  The  plaintiffs  insti- 
tuted this  proceeding  for  partition,  and  al- 
leged that  they  and  the  defendants  are  each 
entitled  to  one-ninth  undivided  interest  of 
said  land  as  heirs  at  law  of  Nancy  Allred. 
The  defendant  G.  D.  Allred  says  that  he  i» 
entitled  to  eight-ninths  undivided  interest  in 
said  land  by  virtue  of  the  deed  from  Nancy 
Allred  to  himself.  He  admits  that  by  virtue 
of  the  judgment  in  the  case  of  Willie  Allred 
against  himself  she  is  entitled  to  one-ninth 
interest  therein.  The  facts  in  regard  to  the 
execution  of  the  deeds  and  a  copy  of  the 
judgment  are  fully  set  out  in  the  answer. 
The  plaintiffs  demurred  to  the  answer  for 
that  it  appeared  upon  the  face  of  the  com- 
plaint that  the  said  deed  under  which  the 
defendant  G.  D.  Allred  claimed  had  been  de- 
clared void  and  canceled.  The  clerk  sus- 
tained the  demurrer,  and  directed  a  sale  of 
the  laud  for  partition,  to  which  judgment 
the  defendant  excepted,  and  api)ealed  to  the 
judge.  Upon  the  said  appeal  the  judge  of 
the  district  reversed  the  judgment  of  the 
clerk  and  overruled  the  demurrer,  adjudg- 


NoTR. — As  to  effect  of  judgment  on  rights  of 
persons  who  are  not  parties  thereto,  see  Hughes 
V.  Jones,  6  L.  R.  A.  632 ;  Leslie  v.  Bonte,  6  L. 
R.  A.  62 ;  Barnes  v.  Boardman,  9  L.  R.  A.  571 ; 
Wilson  V.  Brookshlre,  9  L.  R.  A.  792;  Hom- 
thall  V.  Burwell,  13  L.  R.  A.  740 ;  Re  Rochester, 
19  L.  R.  A.  161 ;  Denny  v.  State,  31  L.  R.  A. 
726 :  Lowe  v.  Tnrple,  87  L.  R.  A.  233 ;  Ward  v. 
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Boyce,  36  L.  R.  A.  549 ;  State  e^  reL  National 
Subway  Co.  v.  St  Louis,  42  L.  R.  A.  113 ;  Pro- 
bate Judge  V.  SuIIoway,  49  L.  R.  A  847 ;  Fam 
Invest  Co.  v.  Carpenter,  50  L.  R.  A.  747; 
Rodini  V.  Lytle,  62  L.  R.  A.  165 ;  McConoell  ▼. 
Poor.  52  L.  R.  A.  812;  Long  v.  Wilson,  60  L. 
R.  A.  720;  and  Lincoln  v.  First  Nat  Bank,. 
60  L.  R.  A.  028. 
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ing:  "Upon  the  record  now  before  the  court, 
the  court  adjudges  that  Willie  AUred  and  G. 
JDallas  Allred  are  tenants  in  common  in  the 
lands  dcBcribed  in  the  petition,  the  said  Wil- 
lie entitled  to  one  ninth  and  6.  Dallas  to 
eight-ninths,  and  the  judgment  of  the  clerk 
to  this  extent  is  reversed  and  modified." 
From  this  judgment  the  plaintiffs  other 
than  Willie  Allred  appealed. 

Mr.  Osear  Ii.  Sapp,  for  appellants: 

It  does  not  appear  that  the  demurrer 
was  not  interposed  in  good  faith;  therefore 
the  plaintiffs  were  entitled  to  an  order  al- 
lowing them  to  plead  over. 

Clark's  Code  Civ.  Proc.  S  272;  Moore  v. 
HohbSy  11  N.  C.  66;  Bronson  v.  Wilming- 
ton N,  C,  L.  Ins,  Co.  85  N.  C.  411. 

Defendant  is  claiming  title  in  this  action 
by  virtue  of  a  deed  which  has  been  declared 
by  a  court  of  competent  jurisdiction  of  both 
subject-matter  and  parties  to  be  void. 

"Void''  means  without  legal  efficacy,  in- 
effectual to  bind  parties,  or  to  convey  or 
support  a  right. 

28  Am.  &  Eng.  Enc.  Law,  p.  473. 

An  invalid  deed  vests  no  title  in  the  pur- 
chaser. 

Shew  V.  Call,  119  N.  C.  451,  56  Am.  St. 
Rep.  678,  26  S.  E.  33. 

If  the  deed  is  void  as  to  one,  it  is  void  as 
to  all. 

If  the  judgment  is  erroneous  or  irregular 
in  saying  that  the  whole  deed  is  void,  and 
in  not  saying  that  it  is  void  as  to  one  eighth 
interest  and  valid  as  to  the  other,  then  the 
defendant  should  have  it  corrected;  and  he 
cannot  do  that  in  this  action. 

Simmons  v.  Dowd,  77  N.  C.  155;  McKee 
V.  Angel,  90  N.  C.  60;  Spivey  v.  Barrell,  101 
N.  C.  48,  7  S.  E.  693;  Carter  v.  Rountree, 
109  N.  C.  29,  13  S.  E.  716;  Everett  v.  Rey- 
nolds, 114  N.  C.  366,  19  S.  E.  233;  Weeks  v. 
McPhail,  128  N.  C.  130,  38  S.  E.  472. 

When  there  is  jurisdiction  of  the  person 
and  subject-matter,  and  the  judgment  is  not 
the  result  of  fraud  and  collusion  between 
the  parties  to  it,  and  the  record  is  material 
only  to  establish  the  fact  of  such  judgment 
and  those  legal  consequences  which  result 
from  that  fact,  the  record  must  be  regarded 
as  conclusive,  even  as  to  strangers. 

11  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  391, 
note;  Black,  Judgm.  §  604. 

The  plaintiffs  are  not  estopped  by  virtue 
of  the  deed. 

11  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  393, 
note;  Collins  v.  Benbury,  25  N.  C.  (3  Ired. 
L.)  285,  38  Am.  Dec.  722. 

The    judgment    in    the    action    between 
Willie    Allred    and    the    defendant    comes 
within  the  legal  definition  of  a  judgment  in 
rem,  and  it  is  a  judgment  in  rem. 
65  L.  R.  A 


2  Smith,  Lead.  Cas.  *585;  Black,  Judgm. 
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Messrs.  Bobblaa  Ss  Bobblaa  and  Ham- 
mer Ss  Speaee,  for  appellees: 

G.  Dallas  Allred  is  not  estopped,  by  the 
judgment  in  the  action  of  Willie  Allred 
against  him  to  set  up  the  deed  from  Nancy 
Allred  to  him,  against  such  of  the  parties 
to  this  action  as  were  not  parties  to  the 
action  in  which  said  judgment  was  rendered. 

Btoepson  v.  Harvey,  69  N.  C.  387. 

A  privy  to  an  action  is  one  who  has  ac- 
quired an  interest  in  its  subject-matter  by 
inheritance,  succession,  or  purchase  from  a 
party  to  the  action  subsequent  to  its  in- 
stitution. A  privity  antedating  the  action 
docs  not  work  an  estoppel. 

Brywn  v.  Malloy,  90  N.  C.  511 ;  Bigelow, 
Estoppel,  5th  ed.  142. 

Cotenants  are  not  privies. 

Black,  Judgm.  S  553. 

One  not  a  party  or  privy  is  not  bound  by 
a  judgment. 

Parks  V.  Adams,  113  N.  C.  473,  Id  S.  B. 
665;  Whitesides  v.  Cooper,  115  N.  C.  570, 
20  S.  E.  295;  Dickens  v.  Long,  109  N.  G. 
165,  13  S.  E.  841;  Finch  v.  Finch,  131  N.  C. 
271,  42  S.  E.  615;  Temple  v.  Williams,  91 
N.  C.  82;  Moore  v.  Ingtam,  91  N.  C.  376. 

This  is  true  although  originally  he  was 
a  party. 

Owens  v.  Alexander,  78  N.  G.  1. 

An  estoppel  must  be  mutual,  and  one  not 
bound  by  an  estoppel  cannot  take  advantage 
of  it. 

Oriffin  v.  Richardson,  33  N.  C.  (11  Ired. 
L.)  439;  PeeUes  v.  Pate,  90  N.  C.  348;  Ray 
V.  Gardner,  82  N.  C.  146. 

Actions  i/ih  rem,  strictly  considered,  are 
proceedings  against  property  alone  treated 
as  responsible  for  the  claims  asserted  by 
the  libellants  or  plaintiffs. 

Freeman  v.  Alderson,  119  U.  S.  187,  30 
L.  ed.  373,  7  Sup.  Gt.  Rep.  165;  Bigelow, 
Estoppel,  p.  14. 

The  object  and  purpose  of  a  proceeding 
purely  in  rem  are  to  ascertain  the  right  of 
every  possible  claimant;  and  notice  is  given 
to  the  whole  world  to  appear  and  make 
claim. 

Duchess  '  of  Kingston's  Case,  2  Smith, 
Lead.  Gas.  Hare  &  W.'s  notes,  694. 

Notice  is  indispensable. 

Windsor  v.  McVeigh,  93  U.  S.  279,  23  L. 
ed.  916;  Woodruff  v.  Taylor,  20  Vt.  65. 

Judgments  denominated  quasi  in  rem  are 
not  ODnclusive  against  those  not  parties 
thereto. 

Freeman  v.  Alderson,  119  U.  S.  187,  30 
L.  ed.  373,  7  Sup.  Gt.  Rep.  165;  Black, 
Judgm.  §  794;  Falls  v.  Gamble,  66  N.  G. 
455;  Starkie,  Ev.  379;  Kearney ^y.  Denn,  15 
Wall.  51,  21  L.  ed.  41 ;  Shober  v.  Robinson, 

6  N.  G.   (2  Murph.)   33;  Davis  v.  Wood,  1 
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Wheat.  6,  4  L.  ed.  22 ;  Arthur  v.  Broadway, 
127  N.  C.  410,  37  S.  E.  503;  Bigelow,  Es- 
toppel, 47. 

The  deed  of  a  non  compos  mentis  is  not 
void,  but  only  voidable, — and  this  deed  of 
Nancy  Allred  is  valid  until  avoided  by  Nancy 
AUred  or  her  heirs, — ^not  an  heir. 

Riggan  v.  Greew,  80  N.  C.  236,  30  Am. 
Rep.  77;  Ellington  v.  Ellington,  103  N.  C. 
64,  9  S.  E.  208;  Odom  v.  Riddick,  104  N. 
C.  520,  7  L.  R.  A.  118,  17  Am.  St.  Rep.  686, 
10  S.  E.  609;  Creekmore  v.  Baxter,  121  N. 
C.  32,  27  S.  E.  994. 

And  until  such  avoidance  no  estate  vests 
in  the  heirs. 

Ellington  v.  Ellington,  103  N.  C.  58,  9 
S.  E.  208;  Sinclair  v.  Htnitley,  131  N.  C. 
243,  42  8.  E.  605. 

Where  one  of  several  tenants  in  common 
brings  an  action  claiming  the  whole  of  a 
tract,  he  is  entitled  to  judgment  for  his 
proportionate  part,  upon  the  necessary 
proof. . 

Overcash  v.  Kitchie,  89  N.  C.  391. 

ConiLor,  J.,  delivered  the  opinion  of  the 
court : 

The  deed  from  Nancy  Allred  to  the  defend- 
ant G.  D.  Allred  conveyed  to  him  the  title 
to  the  land  in  controversy.  If  she  was  non 
compos  at  the  time  of  its  execution,  the 
deed  was  voidable,  not  void.  "The  deed  of  a 
person  of  unsound  mind,  not  under  guar- 
dianship, conveys  the  seisin."  Odom  v.  Rid- 
diok,  104  N.  C.  515,  7  L.  R.  A.  118,  17  Am. 
St.  Rep.  686,  10  S.  E.  609.  At  her  death  no 
estate  passed  to  her  heirs  at  law.  They 
had  a  right  of  action,  and  were  entitled, 
either  jointly  or  severally,  to  attack  the 
deed  in  so  far  as  it  affected  their  rights. 
Only  one  of  them  did  so.  It  is  alleged,  and 
the  demurrer  admits,  that  she  "did  not  as- 
sume to  sue  for  or  in  behalf  of  any  of  the 
other  children."  As  the  basis  of  her  right 
to  sue  she  alleged  that  she  was  an  heir  of 
Nancy  Allred.  This  was  admitted.  The 
only  issue  submitted  to  the  jury  was  direct- 
ed to  the  mental  capacity  of  the  grantor. 
The  facts  appearing  upon  the  pleadings  be- 
fore us  are  that  Nancy  executed  the  deed; 
that  Willie  brought  the  action  to  set  it 
aside  so  that  she  might  inherit  her  share  of 
the  land  conveyed;  that  she  prosecuted  her 
action  successfully,  and  has  the  fruits  of  her 
victory, — one-ninth  undivided  interest  in  the 
land.  Th«  brothers  and  sisters  seek  to  avail 
themselves  of  the  verdict  and  judgment  in 
that  case  to  vest  title  in  themselves,  and  to 
estop  the  defendant  G.  D.  Allred  from  claim- 
ing any  right  to  or  title  in  the  land  under 
the  deed.  They  are  not  parties  to  the  action. 
ITie  defendant  does  not  seek  to  use  the  judg- 
ment as  an  estoppel,  or  to  attack  it.  He 
concedes  that,  as  against  the  plaintiff  Willie, 
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in  respect  to  her  one  ninth,  he  is  estopped. 
She  claims  no  more.  The  parties  to  the  ac- 
tion are  content  to  abide  its  result.  When 
the  other  plaintiffs,  strangers  to  the  action, 
and,  as  we  shall  see,  not  privies,  seek  to  take 
title  under  the  judgment,  or  to  estop  him 
from  denying  that  they  have  title,  he  simply 
relies  upon  the  well-established  principle 
that  "estoppels  must  be  mutual,  and  bind 
only  parties  and  privies.  One  who  is  not 
bound  by  an  estoppel  cannot  take  advantage 
of  it."  For  this  position  he  relies  upon  the 
numerous  decisions  of  this  court  and  the 
uniform  current  of  authority  from  the  time 
of  Coke  to  this  day.  Pearson,  Oh.  J.,  in 
GHffin  V.  Richardson,  33  N.  C.  (11  Ired.  L.) 
439,  so  declares  the  law.  Also  in  FcUls  t. 
Oamhle,  66  N.  C.  455;  Ray  v.  Gardner,  8? 
N.  C.  146;  Bryan  v.  Malloy,  90  N.  C.  508. 
In  Peebles  v.  Pate,  90  N.  C.  348,  it  is  said: 
"Every  estoppel  must  be  reciprocal.  It  must 
bind  both  parties.  A  stranger  can  neither 
take  advantage  of  it  nor  be  bound  by  it." 
Temple  v.  Williams,  91  N.  C.  82.  Mr.  Starkie 
says:  "Where  the  parties  are  not  the  same, 
one  who  would  not  have  been  prejudiced  by 
the  verdict  cannot  afterwards  make  use  of 
it,  for  between  him  and  a  party  to  such  ver- 
dict the  matter  is  res  nova,  although  hia 
title  turn  upon  the  same  point."  Starkie, 
Ev.  332.  "Judgments  and  decrees  are  con- 
clusive evidence  of  facts  only  as  between 
parties  and  privies  to  the  litigation.  And  in 
the  case  of  a  former  adjudication  set  up  in 
defense  it  is  no  bar  unless  the  parties  t» 
the  first  judgment  are  the  same  as  those  to 
the  second  proceeding.  On  the  principle  that 
estoppels  must  be  mutual,  no  person  is  en- 
titled to  take  advantage  of  a  former  judg- 
ment or  decree  as  decisive  in  his  favor  of 
a  matter  in  controversy,  unless,  being  a 
party  or  privy  thereto,  he  would  have  been 
prejudiced  by  it  had  the  decision  been  the 
other  way."  Black,  Judgm.  S  534.  We  can- 
not more  accurately  state  the  principles  un- 
derlying the  doctrine  of  estoppel  of  record 
than  by  using  the  language  of  Pearson,  J., 
in  Armfield  v.  Moore,  44  N.  C.  (Busbee,  L.) 
157:  "According  to  my  Lord  Ck^e,  an  es- 
toppel is  that  which  .  .  .  'shuts  a  man's 
mouth  from  speaking  the  truth.'  With  thia 
forbidding  introduction  a  principle  is  an- 
nounced which  lies  at  the  foundation  of  all 
fair  dealing  between  man  and  man,  and 
without  which  it  would  be  impossible  to  ad- 
minister law  as  a  system.  The  harsh  word» 
which  the  very  learned  commentator  upon 
Littleton  uses  in  giving  a  definition  of  this 
principle  are  to  be  attributed  to  the  fact 
that  before  his  day  'the  scholastic  learnings 
and  subtle  disquisition  of  the  Noiman  law- 
yers' (in  the  language  of  Blackstone)  had 
tortured  this  principle  so  as  to  make  it  the 
means  of  great  injustice:  and  the  object  of 
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my  Lord  Coke  was  to  denounce  the  abuse 
which  he  says  had  got  to  be  *a  very  cunning 
and  curious  learning/  and  'was  odious;'  and 
thereby  restore  the  principle  and  make  it 
subserve  its  true  purpose  as  a  plain,  prac- 
tical, fair,  and  necessary  rule  of  law. 
.  .  .  Estoppels  must  be  mutual;  that  is, 
if  one  side  is  bound,  the  other  must  be.  It 
only  includes  parties  and  privies,  and  does 
not  extend  to  a  stranger."  Co.  Litt.  252d. 

It  is  well  settled  that  tenants  in  common 
are  not  privies.  They  do  not  claim  under 
each  other.  They  may  claim  their  several 
titles  and  interests  upon  entirely  different 
sources.  In  this  respect  they  differ  from 
joint  tenants  and  coparceners.  "Tenants  in 
common  are  they  which  have  lands  or  tene- 
ments in  fee  simple,  fee  taile,  or  for  terms 
of  life,  etc.,  and  they  have  such  lands  or 
tenements  by  several  titles,  and  not  by  a  joint 
title;  and  none  of  them  know  of  this  his 
several,  but  they  ought  by  the  law  to  occupy 
these  lands  or  tenements  in  common."  Co. 
Litt.  §  292,  p.  1886.  It  is  therefore  suffi- 
cient description  of  tenants  in  common  that 
they  are  persons  who  hold  by  unity  of  pos- 
session. 4  Kent,  Com.  367.  They  may 
claim  by  deed,  devise,  or  descent.  In  either 
case  they  are  deemed  to  have  several  and 
distinct  freeholds ;  that  being  a  leading  char- 
acteristic of  tenancy  in  common.  "Each  ten- 
ant is  considered  solely  or  severally  seised 
of  his  land."  4  Kent,  Com.  368.  They  can 
in  no  proper  or  legal  sense  be  called  privies, 
because  it  is  said:  "In  the  law  of  estoppel 
'privy'  signifies  merely  succession  of  rights; 
that  is,  the  devolution  in  whole  or  in  part 
of  the  rights  and  duties  of  one  person  upon 
another;  .  .  .  and  derivation  of  rights 
by  one  person  from  the  holding  in  subordi- 
nation to  those  of  another  as  in  the  case  of  a 
tenant.  No  one  can  be  bound  by,  or  take 
advantage  of,  the  estoppel  of  another,  who 
does  not  succeed  or  hold  subordinately  to 
his  position."  Bigelow,  Estoppel,  347; 
Black,  Judgm.  549.  That  tenants  in  com- 
mon are  not  privies,  and  are  therefore  not 
bound  by  judgments  rendered  in  actions 
brought  by  one  of  their  cotenants  respecting 
the  common  property,  is  illustrated  by  the 
cases  in  which  it  is  held  that  they  are  com- 
petent witnesses  for  their  cotenant.  Beiv- 
nett  V.  Hethingtorif  16  Serg.  &  R.  193,  was 
an  action  of  ejectment  for  the  recovery  of 
possession  of  the  land  held  by  the  plaintiff 
and  the  witness.  The  demise  was  made  by 
the  plaintiff  alone.  Gibson,  Ch.  J.,  after 
stating  the  principle  that  the  interest  which 
excluded  a  witness  was  not  in  the  subject- 
matter  of  the  action,  but  in  the  result  or 
event  of  it,  and  that  it  was  not  necessary 
that  all  of  tenants  should  join  in  the  de- 
vise, said:  Here  the  plaintiff  has  elected 
to  sue  alone,  and  what  would  the  witness  get 
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by  his  recovery  ?  The  possession  of  his  free- 
hold would  not  be  restored;  but  for  that  he 
would  have  to  bring  a  second  action,  in 
which  the  record  in  this  would  not  be  com- 
petent evidence.  The  same  doctrine  is  held 
in  Bammctt  v.  Blount,  1  Swan,  385.  It  is 
held  by  this  court  that  a  tenant  in  common 
may  sue  alone.  Carson  v.  Smart,  34  N.  C. 
(12  Ired.  L.)  369.  And  in  the  action  of 
ejectment  he  would  recover  to  the  extent  of 
his  right.  Holdfast  v.  Shepard,  28  N.  C. 
(6  Ired.  L.)  361.  It  was  held  in  England 
and  in  many  of  the  states  of  the  Union  that 
tenants  in  common  could  not  make  a  joint 
demise;  that  to  do  so  would  be  calculated  to 
perplex  the  jury  with  the  trial  of  a  num- 
ber of  titles  in  one  issue.  White  v.  Picker- 
ing, 12  Serg.  &  R.  435,  Appx.  In  this  case 
the  court  said :  "There  is  no  privity  between 
the  plaintiffs.  The  estate  of  each  is  distinct 
from  the  other,  and  they  cannot  join  in  a 
demise."  For  a  discussion  of  this  question,, 
see  Sedgw.  &  W.  Trial  of  Title  to  Land,  300, 
and  cases  cited.  It  was  held  by  this  court  in 
Nixon  V.  Potis,  8  N.  C.  (1  Hawks,  N.  C.) 
469,  that  they  could  join;  the  case  being 
cited  in  Doe  ex  dem,  Hoyle  v.  Stowe,  13  N. 
C.  (2  Dev.  L.)  318.  Ruffin,  Ch.  J.,  said  that 
it  was  held  "contrary  to  the  rule  in  England, 
which  is  that,  as  their  title  is  several,  their 
demise  must  also  be  several.  .  .  .  Their 
demise  may  be  joint,  because,  although  they 
cannot  jointly  convey  the  land,  they  may 
jointly  demise  for  years,  since  a  demise  for 
years  is  but  a  contract  for  possession,  and 
their  possession  is  joint."  No  question  of 
estoppel  arose,  because  "the  judgment  was 
not  conclusive  upon  the  title  or  right  of 
property  even  between  the  parties.  The  ac- 
tion could  be  repeated,  and  the  same  ques- 
tions retried  indefinitely,  because  there  wa» 
no  privity  between  the  successive  fictitious 
plaintiffs.  .  .  .  Each  successive  eject- 
ment was  founded  upon  a  new  lease,  entry, 
and  ouster."  Sedgw.  &  W.  Trial  of  Title  to- 
Laud,  §  42.  The  learning  upon  the  subject 
is  of  interest  since  the  abolition  of  the  ac- 
tion of  ejectment,  with  its  fictions,  only  a» 
showing  the  reason  upon  which  the  doctrine 
of  this  and  some  other  courts  permitting  a 
joint  demise  was  foimded.  The  changes 
made  by  the  Code  system,  by  which  the  jury 
may,  upon  appropriate  issues,  ascertain  and 
declare  the  interest  or  estate  of  each  party,, 
either  plaintiff  or  defendant,  cannot  be  ex- 
tended to  work  a  change  in  the  law  of  estop* 
pel  by  record,  by  which  one  tenant  in  com- 
mon may  be  estopped  in  respect  to  his  title 
by  a  judgment  in  an  action  to  which  he  was 
not  a  party.  Merrimon,  J.,  says :  "One  ten- 
ant in  common  may  sue  in  many  cases  with- 
out joining  his  cotenant.  Each  has  a  sepa- 
rate and  distinct  freehold,  and  he  may  sue 
to  recover  possession  when  he  has  been  dis- 
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seised."  Overoash  v.  Kitohie,  89  N.  G.  384. 
It  is  true  that,  as  against  a  trespasser  hav- 
ing no  title,  a  tenant  in  common  suing  alone 
will  recover  possession  of  the  whole  land.  If 
the  land  belongs  to  the  plaintiff  and  others 
in  common,  he  has  an  undoubted  right  to 
•expel  an  intruding  trespasser  and  secure 
possession,  his  right  being  full  and  complete, 
although  others  have  the  same  right.  Yan^ 
cey  V.  Greenlee,  90  N.  C.  317;  Briitain  v. 
BanieU,  94  N.  C.  781 ;  OUohriai  v.  Middle- 
ton,  107  N.  C.  663,  12  S.  E.  86.  Because  of 
this  principle  it  does  not  follow  that,  if  one 
tenant  in  common  takes  it  upon  himself  to 
'bring  an  action  for  the  recovery  of  the  com- 
mon property,  alleging  title  in  himself  or 
in  himself  and  his  cotenants,  and  fails  in  his 
action,  his  cotenants  are  thereby  estopped. 
If  this  be  the  law,  may  we  not  think,  with 
my  Lord  Coke,  that  by  reason  of  "a  curious 
and  cunning  learning"  estoppels  will  become 
^'odious?"  This  court  has  never  so  held.  In 
Thames  v.  Jones,  97  N.  C.  121,  1  S.  E.  692, 
the  court  permitted  the  plaintiff  to  sue  for 
the  recovery  of  a  tract  of  land  "in  behalf  of 
liimself  and  all  other  persons  interested 
herein  as  plaintiffs."  Davis,  J.,  said:  "As 
to  how  far  the  judgment  may  affect  persons 
made  parties  under  this  order  we  express 
no  opinion.  But,  independent  of  this,  any 
one  or  more  of  several  tenants  in  common 
may  sue  for  the  recovery,  of  the  possession 
of  land."  In  Oilchriat  v.  Middleton,  107  N. 
C,  at  page  684,  12  S!  E.  92,  Avery,  J.,  said : 
"One  tenant  in  common  may  sue  alone,  and 
recover  the  entire  interest  [italics  ours]  in 
the  common  property  against  another 
olaiming  adversely  to  his  cotenants  as  well 
as  to  himself,  though  he  actually  prove  title 
to  only  an  undivided  interest.  This  he  is  al- 
lowed to  do  in  order  to  protect  the  rights  of 
liis  cotenants  against  trespassers  and  dis- 
seisors." We  think  the  learned  justice  inad- 
vertently used  the  word  "interest"  instead 
of  "possession."  A  careful  examination  of 
the  authorities  fails  to  disclose  a  single  case 
in  which  this  court  has  said  that  the  plain- 
tiff can  put  in  issue  his  cotenant's  interest 
in  the  common  tenement.  The  reason  as- 
signed by  the  learned  justice  shows  that  the 
'"entire  interest"  was  not  in  issue.  When 
the  plaintiff  shows  any  interest  in  himself 
as  against  one  having  no  interest,  he  recov- 
ers possession  of  the  entire  tenement,  be- 
cause he  is  entitled,  as  against  a  stranger, 
""to  the  possession  of  every  part  and  parcel 
of  the  subject-matter  of  the  tenancy."  Free- 
man,* Cotenancy  k  Partition,  §  87.  When  he 
secures  such  possession,  it  inures  to  the 
benefit  of  his  cotenants.  The  same  justice 
liad  occasion  to  review  the  authorities  in 
Foster  v.  Hackett,  112  N.  C.  646,  17  S.  E. 
420.  He  says :  "It  is  obvious,  therefore,  that 
one  of  several  cotenants,  when  he  brings  an 
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action  against  a  trespasser  on  the  conunon 
property,  and  proves  the  title  of  the  other 
tenants  in  establishing  his  own,  may,  under 
the  common-law  practice  in  ejectment  ap- 
plied to  actions  for  the  possession  of  land, 
recover  the  whole,  though  he  claim  sole 
seisin  in  his  complaint  in  himself,  just  as  he 
can  do  under  the  procedure  prescribed  in  the 
Code  [S  186]  by  alleging  that  the  action  is 
brought  in  behalf  of  himself  and  others  hav- 
ing a  common  interest;  though  it  has  never 
been  determined  in  this  state  how  far,  if  at 
all,  in  the  action  under  the  provisions  of  the 
statute  the  cotenants  not  actual  parties 
would  be  concluded  by  the  judgment."  Allen 
V.  Salinger,  103  N.  C.  14,  8  S.  E.  913;  Le- 
noir  V.  Valley  River  Min.  Co,  113  N.  C.  513, 
18  8.  E.  73.  In  Winbome  v.  Eligaheth  City 
Lumher  Co.  130  N.  C.  32,  40  8.  E.  825, 
Clark,  J.,  says:  "One  tenant  in  common  can 
recover  the  entire  tract  against  a  third 
party,  for  each  tenant  is  entitled  to  posses- 
sion of  the  whole  except  against  a  cotenant." 
The  correct  principle  is  that  in  respect  to 
the  one  unity — the  possession — ^the  acts  of 
one  tenant  in  common  inure  to  the  benefit 
of  his  cotenant,  as  if  an  entry  be  made  by 
one  tenant.  "As  both  have  an  equal  right  to 
the  possession,  the  law  presumes  that  if  one 
only  enters  and  takes  the  rents  and  the 
profits  he  does  this  act  as  well  for  his  com- 
panion as  for  himself."  Freeman,  Coten- 
ancy, §  166;  Day  v.  Howard,  IZ  N.  C.  1; 
Caldtcell  v.  Neely,  81  N.  C.  114;  and  many 
other  case  in  our  Reports.  So  the  posses- 
sion, or  the  bringing  an  action  for  posses- 
sion, l^y  one  repels  the  bar  of  the  statute  as 
to  all.  hooklewr  v.  Bullard,  133  N.  C.  260, 
46  8.  E.  680.  In  respect  to  title,  interest, 
or  estate  to  or  in  the  common  tenement,  they 
are  strangers,  and  no  act  done  by  one  can 
affect,  inure  to  the  benefit  of,  or  injure  the 
other.  Each  tenant  has  a  right  by  reas^m 
of  the  unity,  or  the  fealty  which  each  owes 
the  other  to  rely  upon  his  protection  of  the 
common  possession.  In  respect  to  the  title 
no  act  by  one  can  affect  the  other ;  as,  if  one 
make  a  deed  for  the  whole  land,  and  the 
grantee  go  in  possession,  his  possession  is 
that  of  the  cotenant,  and  not  adverse  until 
the  expiration  of  twenty  years,  when  the 
law  will  presume  an  ouster.  Cloud  v.  Webh, 
14  N.  C.  (3  Dev.  L.)  317;  Page  ▼. 
Branch,  97  N.  C.  97,  2  Am.  St.  Rep. 
281,  1  S.  E.  626;  Breden  ▼.  McLaurin, 
98  N.  C.  307,  4  S.  E.  136;  F9rgfi»on 
V.  Wright,  113  N.  C.  637,  18  S.  E. 
691.  It  would  be  an  anomaly  in  the  law  if 
one  tenant  in  common  could,  by  matter  «• 
pais,  deed,  or  record,  ostop  his  cotenant  in 
respect  to  his  title,  in  regard  to  which  they 
are  absolute  strangers.  Our  researches,  with 
the  aid  of  tiie  excellent  briefs  of  counsel,  do 
not  disclose  any  authority  or  reported 


1904. 


AixRED  V.  Smith. 


929 


In  which  a  party  has  been  permitted  to  rely 
upon  a  judgment  as  an  estoppel  to  which  he 
was  not  a  party  or  a  privy,  or  which  makes 
any  exception  to  the  well-settled  rule  that. 
€8toppels  must  be  mutual.  Applying  these 
principles  to  the  record  before  use,  we  can 
have  no  doubt  that  His  Honor  was  correct 
in  overruling  the  demurrer.  If  the  action 
of  Willie  Allred  against  the  defendant  had 
resulted  otherwise,  we  would  not  for  a  mo- 
ment suppose  that  the  plaintiffs  other  than 
Willie  would  be  affected  by  it.  Why  they 
did  not  join  her  in  the  action  is  not  sug- 
gested, nor  are  we  to  conjecture.  For  the 
purpose  of  testing  the  question,  however, 
suppose  that  they  had  released  their  right 
of  action  to  attack  the  deed,  or  that  they 
were  barred  by  the  statute  of  limitations,  or 
that  they  were  of  service  to  the  plaintiff  as 
witnesses,-— either  of  which  reasons  is  con- 
sistent with  the  record,— can  it  be  that,  by 
absenting  themselves  from  the  action,  they 
<»n  acquire  title  to  property  by  an  estoppel 
which  they  could  not  have  acquired  as  par- 
ties to  the  action?  If  their  contention  be 
sound,  the  defendant  is  estopped  as  to  them 
in  the  same  manner  and  to  the  same  extent 
as  to  Willie,  the  plaintiff.  There  is  no  sug- 
gestion that  the  judgment  is  competent  as 
evidence.  If  of  any  efficacy,  it  is  a  complete 
bar,  and  "shuts  the  defendant's  mouth  to 
speak  the  truth."  He  has  by  estoppel  lost 
the  title  to  seven  ninths  of  a  tract  of  land 
without  having  had  an  opportunity  to  defend 
it  as  against  them.  This  would  be  to  violate 
iirst  principles,  and  introduce  new  and  dan- 
gerous exceptions  to  the  fundamental  lim- 
itations of  the  law  of  estoppels.  It  would  no 
longer  be  entitled  to  the  indorsement  of 
judges,  and  surely  it  would  surprise  the 
great  chief  justice  who  so  ably  defended  it 
in  Armfield  v.  Moore^  44  N.  C.  (Busbee,  L.) 
157. 

The  plaintiffs  say  that,  conceding  the 
law  to  be  as  we  find  it,  the  effect  of  the 
judgment  is  to  cancel,  avoid,  and  utterly  de- 
stroy the  deed;  that  it  is  "without  legal 
efficacy,  ineffectual  to  bind  parties,  or  to  con- 
vey or  support  a  right."  28  Am.  &  Eng. 
£nc.  Law,  p.  473.  The  argument  is  in- 
genious, but  will  not  bear  inspection.  It 
assumes  the  very  question  in  issue.  As  to 
whom  is  it  void?  The  parties  to  the  action? 
Let  us  reverse  the  proposition:  If  the  ver- 
dict and  judgment  had  been  that  the  deed 
was  valid  and  effectual,  could  it  be  said  that 
it  was  conclusively  so  as  to  the  plaintiffs? 
The  answer  is  obvious.  The  rule  of  the  law 
is  plain,  fair,  and  necessary,  and  it  is  just. 
But  they  say  the  judgment  is  in  rem,  and 
settles  the  status  of  the  deed.  It  is  not  the 
paper  upon  which  the  language  of  the  law 
is  written  which  vests  the  title.  The  court 
deals  with  the  deed  only  as  it  affects  title. 
«5  L.  R.  A. 


This  court  has  said  that  the  record  of  a  suit 
between  A  and  B  in  which  the  validity  of 
the  assignment  of  a  note  was  adjudged  is 
no  evidence  of  the  validity  of  such  assign- 
ment in  an  action  between  A  and  B,  the  latter 
not  being  a  party  to  the  former  suit. 
Swepson  v.  Harveyy  69  N.  C.  387.  The  ac- 
tion clearly  was  not  a  proceeding  in  rem. 
If  quasi  in  rem,  the  plaintiff  is  met  with  the 
difficulty  that  in  such  actions  judgments  are 
only  binding  between  tlfe  parties.  Black, 
Judgm.  S  793.  To  the  suggestion  that  plain- 
tiff is  attacking  the  judgment  as  being  er- 
roneous, it  is  sufficient  to  say  that  one  not 
a  party  cannot  take  any  advantage  of  an 
erroneous  judgment.  If  Willie  Allred  was 
claiming  the  entire  land  because  of  the  form 
of  the  judgment,  the  suggestion  would  have 
some  apparent  force. 

There  is  another  view  of  this  case  not  ad- 
verted to.  If  the  plaintiffs  claim  that  they 
acquired  certain  rights  of  property  under 
the  judgment,  they  should  have  set  up  the 
entire  record,  to  the  end  that  the  court  could 
see  what  was  in  litigation  and  what  was 
adjudged. 

After  a  careful  examination  of  the  author- 
ities and  arguments,  we  think  that  the  judg- 
meni  of  Uia  Honor  should  he  affirmed.  It 
is  a  mistake  to  say  that  His  Honor  rendered 
final  judgment.  The  case  was  not  before 
the  judge  for  judgment,  but  only  to  pass  up- 
on the  appeal  from  the  ruling  of  the  clerk 
on  the  demurrer.  Code,  S§  254,  255.  His 
Honor's  ruling  remanded  the  case,  in  so  far 
as  it  was  before  him,  to  the  clerk.  As  the 
case  is  in  the  court  for  further  orders,  the 
plaintiffs  may,  if  so  advised,  ask  for  per- 
mission to  reply  to  the  answer.  Let  this  be 
certified. 

Clark,  Ch.  J.,  dissenting: 

In  a  proceeding  duly  constituted  in  a 
court  of  competent  jurisdiction,  and  in  which 
the  defendant  G.  Dallas  Allred  was  defend- 
ant, the  jury  found  that  Nancy  Allred  was 
without  sufficient  mental  capacity  to  execute 
the  deed  to  6.  Dallas  Allred  covering  the 
land  in  question,  and  the  court  adjudged 
that  said  deed  "from  Nancy  Allred  to  G. 
Dallas  Allred  is  void  and  of  no  effect;  and  it 
is  further  ordered,  adjudged,  and  decreed 
that  the  said  deed  be  delivered  up  and  can- 
celed of  record,"  with  further  judgment 
that  the  decree  should  be  certified  to  the 
register  of  deeds  to  be  recorded  in  his  office. 
The  deed  being  adjudged  "void  and  of  no  ef- 
fect," the  title  of  the  grantee  thereunder  ab- 
solutely ceased  (Code,  §§  426-428),  as  fully 
as  if  a  reconveyance  had  been  executed  and 
recorded.  The  proceeding  was  in  the  nature 
of  an  action  to  remove  a  cloud  from  the  title, 
and  the  judgment  acting  upon  title  to  prop- 
erty adjudging  the  conveyance  to  the  defend- 
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ant  to  the  action  to  be  null  and  void,  and 
directing  its  cancelation  and  the  registra- 
tion of  the  decree  in  the  register's  office, 
where  the  conveyance  to  the  defendant  had 
been  recorded,  such  proceeding  has  been  held, 
"though  not  strictly  proceedings  in  rem, 
.  .  .  yet  they  are  regarded  as  proceedings 
in  rem  8ub  modo"  Hence  the  judgment  can- 
celing the  defendant's  title  rendered  it  in- 
valid as  to  all  the  world,  as  is  the  case  with 
all  judgments  in  rem.  The  matter  stands, 
therefore,  as  if  the  conveyance  to  G.  Dallas 
All  red  had  never  been  made.  He  certainly 
is  bound  by  the  judgment.  The  decree  ren- 
ders the  deed  void  ab  initio;  and,  if  void,  it 
is  void  as  to  everyone,  especially  as  to  the 
plaintiffs,  who  claim  under  Nancy  Allred. 
The  decree  having  directed  the  cancelation 
of  the  deed  and  the  registration  of  the  de- 
cree in  the  register's  office,  there  is  in  con- 
templation of  law  no  such  conveyance  in  ex- 
istence. Tlie  registration  of  the  decree  of 
cancelation  was  directed  that  purchasers 
from  G.  D.  Allred  should  have  notice  that 
he  could  convey  no  title.  He  cannot  now  set 
up  a  title  when  a  purchaser  from  him  could 
not  acquire  title  from  him. 

It  matters  not  at  whose  instance,  as  plain- 
tiff, such  decree  was  rendered,  or  that  it  was 
at  the  instance  of  only  one  of  several  co- 
tenants.  It  was  rendered  against  the  de- 
fendant. It  binds  him.  Its  effect  was  to 
declare  that  the  title  has  never  proceeded 
out  of  Nancy  Allred,  and  to  cancel  the  con- 
veyance, and  to  strike  the  registration  there- 
of off  the  register's  books.  It  is  not  open, 
therefore,  to  the  grantee  in  such  deed  to  set 
it  up  as  valid  in  this  proceeding  to  partition 
the  land,  especially  against  the  plaintiffs, 
who  have  acquired  by  descent  all  of  Nancy 
Allred's  title  save  the  share  which  has  de- 
scended to  him.  He  holds  that  share  by  de- 
scent,— ^the  same  title  by  which  the  plaintiffs 
hold  theirs, — ^and  not  under  the  void  deed. 

If  in  the  proceeding  to  declare  the  deed 
void  it  had  been  held  valid,  this  would  have 
been  a  judgment  in  personam  against  Willie 
Allred,  the  plaintiff  therein,  and  would  not 
bind  the  other  plaintiffs  herein,  because  they 
do  not  claim  under  Willie  Allred.  But  the 
judgment  declaring  the  deed  void  and  direct- 
ing its  cancelation  acts  quasi  in  rem  8uh 
modo  upon  the  title  which  it  sets  aside,  and 
is  binding  upon  G.  D.  Allred,  who  is  the 
same  defendant,  and  who  in  this  action  at- 
tempts to  set  up  the  same  title  which,  as 
against  him,  has  been  declared  void.  Fur- 
ther, being  a  decree  quasi  in  rem  8uh  modo, 
it  is  binding  upon  all  who  might  claim  under 
G.  D.  Allred.  The  decree  of  cancelation, 
registered  as  decreed,  is  notice  to  all  the 
world.    Code,  §S  426-428. 

Closely  analogous  is  the  case  where,  in  an 
application  of  a  railroad  company  to  ac- 
66  L.  R.  A. 


quire  the  right  to  use  the  track  of  another 
company  for  purposes  of  its  business,  the  ap- 
plicant was  held  concluded  by  a  former  ad- 
judication against  its  corporate  existence, 
rendered  in  a  former  proceeding  by  the  same 
plaintiff  for  the  same  purpose  against  an- 
other railroad  company  {Re  Brooklyn^  W. 
d  N.  R,  Co,  19  Hun,  314),  and  a  determi- 
nation that  a  creditor  is  entitled  to  share  in 
a  fund  {Eppright  v.  Kauffman,  90  Mo.  25, 
1  S.  W.  736).  The  adjudication  here  that 
the  deed  is  void  is  a  judgment  upon  the  reniy 
upon  the  status  of  the  title,  denying  G.  D. 
Allred's  interest  thereunder,  and  is  conclu- 
sive upon  him  whenever  and  wherever  there- 
after he  sets  up  title  in  himself  under  the 
deed  which  has  been  adjudged  void  and 
directed  to  be  canceled.  The  principle  is  ret 
judicata,  and  not  strictly  matter  in  estoppel. 
24  Am.  &  £ng.  Enc.  Law,  2d  ed.  p.  712.  The 
judgment  setting  aside  the  deed  to  G.  D. 
Allred  as  void  inured  to  the  benefit  of  the 
other  plaintiffs,  as  cotenants,  who  became 
thereupon  beneficiaries  under  and  privies  to 
the*  decree  which  canceled  the  deed.  The 
legal  consequence  of  the  judgment  declaring 
the  deed  void  as  to  G.  D.  Allred  can  be 
availed  of  by  strangers  to  the  action.  11 
Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  391.  The 
judgment  is  also  admissible,  even  if  between 
strangers,  as  a  link  in  the  plaintiff's  title, 
since  it  cancels  the  cloud  cast  upon  it  by  the 
deed  from  Nancy  Allred  to  G.  D.  Allred  (24 
Am.  &  Eng.  Enc.  Law,  p.  757 ) ;  especially 
when,  as  here,  the  decree  is  a  decree  in  chan- 
cery (Id.  p.  758,  and  cases  cited  in  note  2). 

It  was  error  certainly  to  render  final  judg- 
ment upon  overruling  the  demurrer,  unless 
it  was  found  that  the  demurrer  had  not  been 
"interposed  in  good  faith."  Code,  §  272; 
Moore  v.  Hohbs,  77  IjT.  C.  66;  Bronson  v. 
Wilmington  N.  C.  L.  Ine,  Co.  85  N.  C.  411. 

The  deed  wa8  voidable;  t.  e.,  valid  till  de- 
clared void  by  the  court.  Odom  v.  Riddick, 
104  N.  C.  615,  7  L.  R.  A.  118,  17  Am.  St 
Rep.  686,  10  S.  E.  609.  But  when  adjudged 
void,  and  directed  to  be  canceled,  it  ceased 
to  be  voidable,  and  became  absolutely  void. 
No  conveyance  had  been  made  to  third  par- 
ties by  G.  D.  Allred  prior  to  such  decree. 
A  conveyance  by  him  thereafter  would  be 
void,  and  certainly  no  title  remained  in  him 
when  he  could  convey  none. 


John  E.  REYBURN,  Appt.,        ~^ 

V. 

D.  C.  SAWYER. 

(135  N.  C.  328.) 
1.    Tbe  settlAs  of  flaltlAV  aeta  In  a  perma- 


Note. — As  to  right  to  private  remedy  for 
public  nuisance  or  injnry,  see  Sooth  Carolina 
S.  B.  Co.  V.  Sonth  Carolina  R.  Co.  4  I«.  B.  A. 
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nent  manner  by  means  of  stakes  driven  Into 
the  soli  in  a  nayigable  sound  so  as  to  In- 
terfere with  navigation  is  a  public  nuisance. 

2.  The  oirner  of  an  Island,  across  a 
channel  constltntlngr  tlie  approach  to 
T«hleh  a  fishing?  net  is  placed  In  such  a 
manner  as  to  constitute  a  public  nuisance  by 
interfering  with  navigation,  may  maintain  an 
action  to  redress  the  private  injury  inflicted 
upon  him  by  interference  with  his  access  to 
and  from  his  property. 

8.  Injunction  may  Inane,  at  tUe  suit  of 
the  owner  of  an  Island,  to  compel  the 
removal  of  nets  set  In  the  adjoining  waters 
in  such  a  manner  as  to  constitute  a  public 
nuisance,  where  they  interfere  with  the  ac- 
cess to  and  from  the  island,  and  the  one  re- 
sponsible for  them  is  Insolvent,  so  that  an 
action  for  damages  would  not  afford  ade- 
quate relief. 

4.  To  entitle  the  owner  of  an  Island  to 
an  Injunction  against  the  maintenance  of 
nets  across  the  channel  by  which  he  gains 
access  to  his  property,  it  Is  sufficient  that 
his  agent,  visiting  the  Island  on  business,  is 
delayed  by  tbe  presence  of  the  nets. 

(May   3,   1004.) 

APPEAL  by  complainant  from  a  decree 
of  the  Superior  Court  for  Dare  County 
in  favor  of  defendant  in  a  suit  to  enjoin  the 
maintenance  of  a  fishing  net  across  a  channel 
constituting  an  approach  to  plaintiff^s  prop- 
erty.   Reversed. 

The  facts  as  found  by  the  referee  were  as 
follows : 

( 1 )  Durant's  island  is  a  body  of  land  ly- 
ing in  Dare  county,  surrounded  by  the 
waters  of  Albemarle  sound,  Alligator  river, 
East  lake,  and  the  Haulover,  and  is  well 
known  by  the  name  of  Durant's  island.  All 
of  said  waters  and  land  lie  wholly  within 
the  state  of  North  Carolina. 

(2)  Durant's  island  is  swamp  or  marsh 
land,  except  a  little  around  the  shore, — sand 
ridge. 

(3)  That  on  the  southern  side  of  jthe  is- 
land is  a  creek  or  bay  making  into  said 
island  from  Albemarle  sound,  which  creek  or 
bay  is  known  as  "Tom  Mann's  creek." 

(4)  On  the  18th  day  of  April,  1800,. the 
state  board  of  education  made  and  executed 
a  deed  unto  John  E.  Reybum,  the  plaintiff, 
which  deed  was  recorded  in  Dare  county. 
Said  deed  describes,  and  the  boundaries  in- 
clude, Durant's  island. 

(5)  Near  the  shore  of  Tom  Mann's  creek 
the  plaintiff  has  erected  several  houses, 
which  are  now,  and  have  been  continuously 


since  April  18^  1800,  occupied  by  plaintiff 
and  his  servants  or  agents. 

(6)  The  plaintiff  has  a  house  known  as 
an  icehouse,  which  is  situated  over  the  wa- 
ters of  Tom  Mann's  creek,  which  house  is 
connected  with  the  land  by  a  wharf  or  pier. 

(7)  The  plaintiff  has  cut  a  canal  about 
10  feet  wide  and  30  inches  deep,  which  canal 
connects  the  waters  of  Tom  Mann's  creek 
with  the  waters  of  Frying  Pan,  and  has 
built  some  roads  on  the  island.  The  said 
canal  was  cut  prior  to  the  erection  of  the 
nets  hereinafter  referred  to. 

(8)  Since  1890  the  plaintiff  has  continu- 
ously kept  on  said  island  at  least  two  men, 
who  have  lived  in  the  houses  which  were 
built  by  plaintiff,  and  has  also  kept  thereon 
a  stock  of  cattle  and  some  poultry. 

(0)  In  1890,  after  the  execution  of  the 
deed  by  the  state  board  of  education,  the 
plaintiff  posted  notice  on  Durant's  island 
forbidding  others  from  trespassing  thereon, 
and  has  kept  others  from  trespassing  upon 
said  island. 

(10)  There  is  a  channel  leading  from  Tom 
Mann's  creek  into  Albemarle  sound,  which 
channel,  after  leaving  the  creek,  turns  east- 
wardly  and  westwardly  nearly  parallel  with 
the  general  curvature  of  the  shore  of  the 
island,  and  running  eastwardly  until  it  gets 
near  the  northeastern  end  of  the  island 
abreast  of  the  Haulover,  where  it  connects 
with  the  deep  water  of  Albemarle  sound, 
which  lies  to  the  northward. 

(11)  From  near  the  mouth  of  Tom 
Mann's  creek  going  eastwardly  to  where  it 
connects  with  the  deep  waters  of  Albemarle 
sound  this  channel  is  from  5  to  6  feet  in 
depth,  and  varies  from  175  to  600  feet  in 
width.  There  are  shoals  in  this  channel  up- 
on which  the  water  is  only  4  feet  deep. 

(12)  On  the  northern  or  sound  side  of 
this  channel  is  a  reef  or  shoal  running  near- 
ly parallel  with  the  shore  or  island,  which 
reef  or  shoal  terminates  nearly  opposite  the 
Haulover.  This  reef  or  shoal  varies  in 
width  from  30  to  150  feet.  The  water  on 
this  shoal  or  reef  is  from  3  to  4  feet  deep, 
and  deeper  abreast  of  Tom  Mann's  creek 
than  at  other  parts,  except  where  th«  shoal 
terminates  nearly  abreast  the  Haulover. 

(13)  The  channel  above  mentioned  ex- 
tends to  the  weet  of  the  mouth  of  Tom 
Mann's  creek. 

(14)  On  the  southern  or  shore  side  of  this 
channel  the  water  gradually  shoals  until  it 


200,  and  note;  Swanson  v.  Mississippi  &  R. 
River  Boom  Co.  7  L.  R.  A.  673,  and  note; 
Wylle  V.  Elwood,  9  L.  R.  A.  726;  Kuehn  v. 
Milwaukee,  18  L.  R.  A.  658;  Jacksonville,  T. 
&  K.  W.  R.  Co.  V.  Thompson,  26  L.  R.  A.  410 ; 
Farmers'  Co-op.  Mfg.  Co.  v.  Albemarle  &  R.  R. 
Co.  29  L.  R.  A.  700 ;  South  Carolina  S.  B.  Co.  v. 
Wilmington,  C.  &  A.  R.  Co.  33  L.  R.  A.  541 ; 
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Mahler  v.  Brumder,  31  L.  R.  A.  605 ;  Miller  v. 
Hare,  39  L.  R.  A.  491 ;  Blagen  v.  Smith,  44 
L.  R.  A.  522 ;  and  Griffith  v.  Holman,  54  L.  R. 
A.  178. 

As  to  right  to  flsh,  see  State  v.  Shaw,  60  L. 
R.  A.  481.  and  note. 

As  to  right  to  obstruct  rights  of  navigation, 
see  Hutton  v.  Webb,  59  L.  R.  A.  83,  and  note. 
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approaches  the  shore,  but  in  some  places  it 
is  as  deep  as  in  the  channel. 

(15)  The  waters  on  the  southern  or  shore 
side  of  the  above-mentioned  reef  are  naviga- 
ble for  boats  drawing  from  3  to  4  feet  of 
water.  That  part  of  Albemarle  sound  on 
the  inside  or  shore  side  of  the  above-men- 
tioned reef  or  shoal  is  usually  and  almost 
entirely  navigated  and  used  by  boats  called 
"shad  boats"  or  "sprit-sail  boats,"  which 
boats,  when  loaded,  draw  about  30  inches  of 
water.  Boats  of  smaller  size  are  also  used 
inside  of  the  said  reef  or  shoal,  and  occa- 
sionally boats  of  larger  size,  drawing  from 
3  to  4  feet,  come  inside  this  reef  or  shoal. 
Boats  drawing  as  much  or  more  than  7  feet 
of  water  can  navigate  the  waters  of  the  Al- 
bemarle sound  on  the  outside  of  the  said 
reef  or  shoal,  and  can  pass  from  Albemarle 
sound  through  connecting  waters  to  the  At- 
lantic ocean. 

(16)  When  it  is  calm,  or  in  moderate 
weather,  boats  drawing  30  inches  can  cross 
the  reef  or  shoal.  In  rough  weather,  and 
especially  when  the  wind  is  from  the  north, 
northeast,  or  northwest,  boats  drawing  as 
much  as  2  feet  of  water  cannot  cross  the  reef 
or  shoal  with  safety,  and  in  such  weather 
boats  of  smaller  size  arc  not  safe  in  Albe- 
marle sound.  When  the  wind  is  from  the 
north,  northeast,  or  northwest,  this  reef  has 
the  effect  to  break  the  force  of  the  waves 
beating  upon  the  lee  shore,  and  it  is  smooth- 
er on  the  inside  of  the  reef  than  on  the  out- 
side, and  safer  for  such  boats  as  usually  go 
on  the  inside,  than  it  would  be  on  the  out- 
side of  the  reef. 

( 17 )  The  defendant,  prior  to  the  institu- 
tion of  this  suit,  placed  a  line  of  stakes  in 
the  w^aters  of  Albemarle  sound,  which  stakes 
are  from  2^^  to  4  inches  in  diameter  at  the 
water's  edge,  and  larger  at  the  bottom,  and 
extend  4  or  more  feet  above  the  water,  and 
are  firmly  set  or  driven  in  the  soil  under  the 
water.  These  stakes  are  nearly  abreast  of 
the  Haulover,  and  run  across  the  mouth  of 
the  above-mentioned  channel,  and  are  140 
feet  from  its  mouth  and  140  feet  from  the 
eastern  end  of  the  reef,  and  run  parallel 
with  the  channel  as  it  empties  into  the  sound, 
and  runs  nearly  at  right  angles  to  the  reef. 
The  first  pocket  or  pond  is  from  100  to  150 
yards  from  the  reef  on  the  sound  side. 

(18)  These  stakes  for  the  nets  originally 
began  about  100  yards  from  the  shore,  and 
from  that  point  extended  out  into  the  sound 
a  distance  of  from  1,000  to  1,200  yards. 
Tliere  were  two  stakes  between  the  shore 
end  of  said  net  stakes  and  the  shore,  which 
two  stakes  have  been  removed  since  this  suit 
began.  The  stakes  starting  from  the  net 
stake  nearest  the  shore  are  placed  about  60 
feet  apart,  running  out  a  distance  of  200  to 
300  yards.  These  stakes  are  called  "lead 
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stakes."  At  about  a  distance  of  200  to  300 
yards  from  the  shore  end  of  the  line  of 
stakes  a  square  36  feet  each  way  is  formed 
by  stakes  of  similar  size,  the  stakes  form- 
ing this  square  are  about  36  feet  apart,  and 
have  smaller  stakes  from  12  to  18  feet  apart 
between  them.  This  forms  the  pocket  of  the 
net.  From  the  outer  side  of  this  pocket  an- 
other line  of  lead  stakes  starts  and  nms  out 
about  250  yards,  when  another  pocket  is 
formed,  and  this  continues  until  four  pock- 
ets have  been  formed.  The  whole  row  of 
stakes  extend  into  the  sound  about  1,200 
yards  from  the  stake  nearest  the  shore. 

(19)  At  certain  times  during  the  year  a 
net  is  attached  to  these  lead  stakes  running 
from  the  stakes  nearest  the  shore  to  the 
pound  stakes.  This  net  is  made  of  net  twine, 
and  is  hung  upon  9-thread  manilla  rope, 
which  is  about  %  inches  in  diameter,  which 
manilla  rope  is  tied  to  the  lead  stakes  at 
about  the  level  of  the  water  with  marlin. 
The  uet  drops  down  in  the  water.  These 
lead  lines  sag  so  as  to  drop  about  12  to  18 
inches  below  the  top  of  the  water  in  the  cen- 
ter between  the  stakes.  This  is  the  usual 
method  of  setting  Dutch  nets. 

(20)  There  is  attached  to  the  pocket  or 
pound  stakes  a  pocket  or  pound  net  made  of 
similar  twine,  with  smaller  meshes,  tied  to 
similar  ropes,  which  ropes  are  tied  to  the 
pocket  or  pound  stakes  with  marlin.  This 
pocket  or  pound  of  the  net  is  about  28  feet 
square,  and  is  level  with  the  water,  and  is 
tied  to  the  stakes  so  as  to  be  kept  level  with 
the  water  and  to  prevent  sagging.  About  2 
feet  above  the  pocket  another  line  of  rope  is 
tied  to  the  pocket  stakes.  This  line  of  rope, 
which  is  tied  to  the  pocket  stakes,  is  called 
a  "hand  line,"  and  is  about  2  feet  above  the 
level  of  the  water  line.  The  mouth  of  the 
pocket  is  on  the  side  next  to  the  lead.  This 
is  the  usual  method  of  setting  Dutch  nets. 

(21),  When  these  stakes  are  broken  off 
and  left  in  the  water  so  that  they  do  not 
show  above  it,  a  boat  might  rim  on  one  of 
them,  and  they  become  more  or  less  danger- 
ous, as  tliey  are  liable  to  or  might  knock  a 
hole  in  the  bottom  or  side  of  the  boat. 

( 22 )  The  nets  are  usually  set,  in  that  sec- 
tion, about  seven  months  in  the  year.  The 
referee  is  unable  to  find  from  evidence  when 
the  nets  in  question  were  hung  upon  the 
stakes,  or  how  long  they  remained,  or  when 
taken  up.  Tlie  referee  finds  that  the  nets 
in  question  were  hung  to  the  stakes,  or  set, 
and  have  been  taken  up  at  least  once,  and 
have  been  put  down  again.  The  stakes  have 
not  been  taken  up  since  set. 

(23)  Boats  such  as  are  commonly  used, 
and  such  as  can  be  used,  in  navigating  the 
waters  of  Albemarle  sound  when  the  net^ 
are  not  set  can  with  ease  and  safety  pass  be- 
tween the  stakes  in  the  lead  of  the  nets,  and. 
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should  one  of  such  boats  strike  one  of  the 
stakes,  it  would  not  necessarily  injure  or  de- 
lay the  boat.  If  the  stake  was  rotten,  or 
broken  off  at  or  below  the  water's  edge,  it 
would  be  more  apt  to  injure  the  boat  than  if 
it  were  sound,  and  as  originally  set. 

(24)  Shad  or  sprit-sail  boats,  and  such 
other  boats  as  usually  navigate  the  waters 
of  that  part  of  Albemarle  sound  lying  inside 
of  the  reef  or  shoal,  can,  when  the  nets  are 
not  set,  pass  between  the  stakes  of  the  pocket 
or  pound,  but  not  with  ease ;  and  these  stakes 
are  more  apt  to  injury  or  delay  a  boat  than 
the  stakes  in  the  lead. 

(26)  When  the  nets  are  set,  shad  or  sprit- 
sail  boats  or  smaller  boats,  and  boats  as 
large  as  any  that  usually  or  can  navigate  the 
waters  of  that  part  of  Albemarle  sound  ly- 
ing south  of  the  reef,  can,  and  generally 
with  safety  and  without  delay  or  hindrance, 
pass  over  the  nets  of  the  defendant  by  going 
over  the  lead. 

(26)  When  the  nets  are  set,  boats  can 
pass  through  the  pocket  or  pound,  but  are 
liable  to  be  delayed,  obstructed,  and  hin- 
dered in  their  passage. 

(27)  There  are  times  when  the  tide  is 
low,  the  water  rough,  and  the  wind  blowing 
hard,  that  boats  such  as  are  commonly  used 
in  that  part  of  Albemarle  sound  cannot  cross 
these  nets  with  ease  and  safety,  and  might 
be  hindered  or  delayed  by  them. 

(28)  There  are  times  when  there  is  but 
little  wind,  when,  in  order  to  pass  over  the 
nets,  one  would  have  to  push  down  nets  so 
as  to  let  a  boat  go  over.  This  can  be  done 
with  safety,  and  with  but  little  inconven- 
ience, and  without  any  practical  delay. 

(29)  Plaintiff  cannot  anchor  his  yacht 
where  nets  or  stakes  are  placed,  or  so  near 
thereto  as  will  permit  her  to  swing  on  the 
nets  or  stakes.  There  are  no  special  advan- 
tages had  by  anchoring  at  the  place  where 
the  nets  are  situated,  or  so  near  thereto  as 
to  permit  the  yacht  to  swing  on  the  stakes. 
The  usual,  customary,  and  best  anchorage  is 
in  or  near  the  Frying  Pan.  Occasionally 
the  plaintiff  anchors  his  yacht  on  the  out- 
side of  the  reef  or  shoal,  which  he  can  still 
do. 

(30)  The  postoflSce  from  which  plaintiff 
gets  his  mail  while  on  the  island,  and  from 
which  the  servants  of  plaintiff  get  their 
mail,  is  Mashoes,  4  miles  to  the  eastward. 
In  going  to  this  postoflfice,  or  going  to  Man- 
teo  from  the  island,  you  will  have  to  cross 
the  nets  of  the  defendant  or  go  around  them. 

(31)  In  October,  1900,  or  1901,  Mr.  B.  G. 
Crisp,  who  is  the  attorney  and  representa- 
tive of  plaintiff  in  Dare  county,  went  from 
Manteo  to  Durant's  island  to  see  the  plain- 
tiff about  a  matter  of  business,  expecting  to 
return  the  next  ^ay.  During  the  night  the 
wind  came  on  to  blow  very  hard  from  the 
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northwardly,  and  continued  to  blow  very 
hard  for  two  days.  The  waves  were  break- 
ing over  the  reef  to  such  an  extent  that  the 
boatman  who  carried  Mr.  Crisp  to  the  is- 
land would  not  cross  the  reef.  Owing  to  the 
rough  water  on  the  reef  and  difficulty  in 
crossing  the  reef  with  the  breakers  on  it  and 
the  stakes  in  the  channel,  the  boatmen  were 
afraid  to  venture  out,  and  Mr.  Crisp  did  not 
leave  for  two  days.  No  attempt  was  made 
to  start. 

(32)  lliere  are  11  stands  of  nets  between 
Durant's  island  and  Mashoes,  and  in  going 
to  Mashoes  from  Durant's  island  you  cross 
11  stands  of  nets  besides  the  nets  of  the  de- 
fendant. 

(33)  None  of  the  boats  of  the  plaintiff, 
his  servant  or  agents,  have  been  delayed  or 
obstructed  in  any  passage  which  they  have 
undertaken,  or  have  been  compelled  to 
change  their  course,  or  been  damaged  on  ac- 
count of  the  stakes  or  nets  of  this  defend- 
ant; and  the  plaintiff  and  his  servants  or 
agents  have  not  been  prevented  from  taking 
any  passage  on  the  water  on  account  of  the 
nets  of  the  defendant. 

( 34 )  The  plaintiff  has  access  to  his  island 
from  the  waters  of  Albemarle  sound  through 
the  western  end  of  the  channel  inside  of  the 
reef  just  to  the  west  of  Tom  Mann's  creek; 
also  through  the  channel  at  the  east  end  of 
the  island.  In  coming  from  the  postoffice 
or  points  east  of  Durant's  island  the  plain- 
tiff would  have  to  go  around  or  over  the 
nets.  In  passing  from  Tom  Mann's  creek 
to  the  Haulover  the  plaintiff  would  have  to 
cross  the  nets  or  go  around  them. 

Upon  the  foregoing  facts  the  referee  finds 
the   following   conclusions   of   law: 

(1)  That  the  plaintiff  is  the  owner  of 
Durant's  island.  Code,  §  2527;  Aycock  v. 
Raleigh  &  A.  Air  Line  R.  Co.  89  N.  C.  321. 

( 2 )  That  the  nets  and  stakes  are  a  public 
nuisance. 

(3)  Tliat  as  to  the  plaintiff  neither  the 
nets  nor  the  stakes  are  a  private  nuisance. 

(4)  That  the  plaintiff  is  not  entitled  to 
recover  damages  for  the  setting  and  main- 
taining said  nets,  or  to  have  the  same  abated. 

Messrs.  Hinsdale  Sb  Hinsdale  and  B. 
6.  Crisp,  for  appellant: 

The  right  of  fishing  in  navigable  waters  is 
subordinate  to  the  right  of  navigation  there- 
in. 

Lewis  V.  Keeling,  46  N.  C.  (1  Jones,  L.) 
306;  State  v.  Olen,  52  N.  C.  (7  Jones,  L.) 
321 ;  Broadnax  v.  Baker,  94  N.  C.  675,  56 
Am.  Rep.  633 ;  Hodges  v.  Williams,  95  N.  C. 
331,  59  Am.  Rep.  242;  State  v.  'Narrows  Is- 
land Club,  100  N.  C.  477,  6  Am.  St.  Rep, 
618,  5  S.  E.  411;  Burke  County  v.  Catawba 
Lumber  Co.  116  N.  C.  731,  47  Am.  St.  Rep. 
829,  21  S.  E.  941. 
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Such  structure  as  defendant  erected  in 
this  case  is,  as  to  any  person  who  suffers 
special  damage  thereby,  a  private  nuisance, 
for  which  damage  he  may  sustain  a  civil  ac- 
tion. 

Frink  v.  Later ence,  20  Conn.  117,  50  Am. 
Dec.  274;  Wesson  v.  Washburn  Iron  Co.  13 
Allen,  95,  90  Am.  Dec.  181;  Georgetown  v. 
Alexandria  Canal  Co.  12  Pet.  97,  9  L.  ed. 
1015;  Mississippi  Mills  Co.  v.  Smith,  30  Am. 
St.  Rep.  654  note,  69  Miss.  299,  11  So.  26; 
Crighton  v.  Dahmer,  35  Am.  St.  Rep.  676, 
note,  70  Miss.  602,  21  L.  R.  A.  84,  13  So. 
237;  1  High,  Inj.  §  761;  Beach,  Inj.  pp. 
1059,  1060;  14  Enc.  Pi.  &  Pr.  pp.  118,  1137; 
16  Am.  &  Eng.  Enc.  Law,  pp.  270,  959,  971 ;  1 
Wood,  Nuisances,  p.  119;  2  Wood,  Nui- 
sances, pp.  1119,  1120,  1122,  1126,  1147- 
1149. 

The  plaintiff's  ingress  to  and  egress  from 
his  property  are  interfered  with,  and  the 
facility  with  which  he  can  go  from  one  part 
of  the  island  to  the  other  by  water  is  les- 
sened. These  are  rights  peculiar  to  him- 
self, in  which  the  general  public  does  not 
share.  His  property  has  been  rendered  less 
valuable.  The  public  suffers  no  such  injury. 
The  plaintiff*s  damage  is,  therefore,  special, 
and  differs  in  kind  and  degree  from  that  of 
the  public  at  large. 

Farmers'  Co-op.  Mfg.  Co.  v.  Albemarle  d 
R.  R.  Co.  117  N.  C.  579,  29  L.  R.  A.  700,  53 
Am.  St.  Rep.  606,  23  S.  E.  43;  Blanc  v. 
Klumpke,  29  Cal.  156;  Yolo  County  v.  Sac- 
ramento, 36  Cal.  195;  Alden  v.  Pinney,  12 
Fin.  349;  Wilder  v.  De  Cou,  26  Minn.  10, 
1  N.  W.  48;  Brakken  v.  Minneapolis  d  St. 
L.  R.  Co.  29  Minn.  41,  11  N.  W.  124;  Brotcn 
V.  Watson,  47  Me.  161,  71  Am.  Dec.  482; 
Stetson  v.  Faxon,  19  Pick.  147,  31  Am.  Dec. 
123:  Walker  v.  Shepardson,  2  Wis.  384,  60 
Am.  Dec.  423;  King  v.  Dewsnap,  16  East, 
196;  2  Wood,  Nuisances,  pp.  817,  872,  886, 
887 ;  Park  v.  Chicago  d  S.  W.  R.  Co.  43  Iowa, 
636;  16  Am.  &  Eng.  Enc.  Law,  p.  972; 
Hargro  v.  Hodgdon,  89  Cal.  623,  26  Pac. 
1106;  Chicago  v.  Union  Bldg.  Asso.  102  111. 
379,  40  Am.  Rep.  59S  ;Corley  v.  Lancaster, 
81  Ky.  175;  Bell  v.  Edwards,  37  La.  Ann. 
475;  Keystone  Bridge  Co.  v.  Summers,  13 
W.  Va.  476;  Turiier  v.  Holland,  54  Mich. 
300,  20  N.  W.  61 ;  Page  v.  Mille  Lacs  Lum- 
ber Co.  53  Minn.  492,  55  N.  W.  608,  1119; 
Blagen  v.  Smith,  34  Or.  394,  44  L.  R.  A. 
522,  56  Pac.  292;  Dudley  v.  Kennedy,  63  Me. 
465;  Callanan  v.  Oilman,  67  How.  Pr.  464; 
Elias  V.  Sutherland,  18  Abb.  N.  C.  126; 
Pennimati,  v.  New-York  Balance  Co.  13  How. 
Pr.  40;  Crooke  v.  Anderson,  23  Hun,  266; 
0  Am.  &  Eng.  Enc.  Law,  p.  414;  Callanan 
V.  Oilman,  20  Jones  &  S.  112;  Sheedy  v. 
Union  Press  Brick  Works,  25  Mo.  App.  527 ; 
14  Enc.  PL  &  Pr.  p.  1125;  Maine  Wharf  v. 
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Custom  House  Wharf,  85  Me.  176,  27  Atl. 
93;  2  Wood,  Nuisances,  p.  1169. 

A  structure  |  of  a  mile  long,  which  con- 
sists of  stakes  from  2i  to  4§  inches  in  diam- 
eter, firmly  driven  in  the  bottom  of  the 
sound  60  feet  distant  from  each  other,  at- 
tached to  which  is  a  ^-inch  tarred  manilla 
rope,  from  which  is  suspended  a  heavy  net. 
stretching  continuously  from  post  to  post, 
and  reaching  the  bottom  of  the  sound,  said 
rope  at  each  stake  being  2  feet  above  the 
water,  but  sagging  in  the  middle,  having  at 
intervals  of  200  yards  or  so  a  pound  or 
pocket  in  the  form  of  a  square,  consisting  of 
14  stakes  18  feet  apart,  attached  to  which 
are  similar  ropes  and  nets,  and,  in  addition 
thereto,  hand  lines  of  i(-inch  tarred  manilla 
rope, —  is  an  obstruction  to  navigation 
(State  v.  Narrows  Island  Club,  100  N.  C. 
481,  6  Am.  St.  Rep.  618,  5  S.  E.  411)  ;  and 
a  public  nuisance  [Ibid.;  2  Wood,  Nuisances, 
p.  1147). 

It  is,  as  to  any  person  who  suffers  special 
damajQ^e  thereby,  a  private  nuisance  as  well. 
for  which  damage  he  may  sustain  a  civil  ac- 
tion. 

Wilder  v.  De  Cou,  26  Minn.  10,  1  N.  W. 
48 ;  Hargro  v.  Hodgdon,  89  Cal.  623,  26  Pac. 
1106;  Bell  v.  Edwards,  37  La.  Ann.  475; 
9  Am.  &  Eng.  Enc.  Law,  p.  414. 

A  riparian  owner  has  the  right  of  free 
egress  from  and  ingress  to  his  property  lo- 
cated on  navigable  waters,  and  any  damage 
which  he  may  suffer  from  an  obstruction 
which  renders  such  access  less  secure,  expe- 
ditious, or  convenient  is,  as  to  him.  different 
in  kind  and  degree  from  that  sustained  by 
the  public  at  large,  makes  the  obstruction  a 
private  nuisance  to  him,  and  enables  him  to 
maintain  a  civil  action  for  any  damages  he 
may  sustain  thereby,  or  to  enjoin. 

Farmers*  Co-op.  Mfg.  Co.  v.  Albemarle 
d  R.  R.  Co.  117  N.  C.  579,  29  L.  R.  A.  700. 
53  Am.  St.  Rep.  606,  23  S.  E.  43:  Venard  v. 
Cross,  8  Kan.  248;  Reynolds  v.  Clarke,  1 
Pittsb.  9;  Rose  v.  Miles,  4  Maule  &  S.  101. 
16  Revised  Rep.  405;  Chichester  v.  Leth- 
bridge,  Willes,  71 ;  Jackson  v.  Kiel,  13  Colo. 
378,  6  L.  R.  A.  254,  16  Am.  St.  Rep.  207,  22 
Pac.  504;  South  Carolina  8.  B.  Co.  v.  Wil- 
mington, C.d  A.  R.  Co.  46  S.  C.  327.  33  L, 
R.  A.  541,  57  Am.  St.  Rep.  693,  24  S.  E.  337 ; 
Knowles  v.  Pennsylvania  R.  Co.  175  Pa.  623, 
34  Atl.  974;  Sheedy  v.  Union  Press  Brick 
Works,  25  Mo.  App.  527;  2  Wood,  Nui- 
sances, p.  1158;  Works  v.  Junction  R.  Co. 
5  McLean,  425,  Fed.  Cas.  No.  18,046;  Gould. 
Waters,  §  123;  Rose  v.  Oroves,  5  Mann.  & 
G.  613,  6  Scott,  N.  R.  645,  1  Dowl.  k  L.  61. 
12  L.  J.  C.  P.  N.  S.  251,  7  Jur.  951;  Aiiy. 
Qen.  V.  Thames  Conservators,  1  Hem.  &  M. 
1,  1  New  Reports,  121,  8  Jur.  N.  S.  1203,  8 
L.  T.  N.  S.  9,  11  Week.  Rep.  163;  CoU  v. 
Sprowl,  36  Me.  163,  56  Am.  Dec.  699:  Van 
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Brxmt  V.  Aheam,  13  Hun,  388;  Bunyon  v. 
Bordine,  14  N.  J.  L.  472;  BrayiOn  v.  Fall 
River,  113  Mass.  229,  18  Am.  Rep.  470;  Pen- 
niman  v.  New-York  Balance  Co.  13  How  Pr. 
40;  Lansing  v.  Smith,  4  Wend.  9,  21  Am. 
Dec.  89;  Burrows  v.  Pixley,  1  Root,  362,  1 
Am.  Dec.  56;  Hickok  v.  Bine,  23  Ohio  St. 
523,  13  Am.  Rep.  255. 

It  is  not  necessary  that  the  obstruction 
must  have  caused  actual  damage  to  such  ri- 
parian owner  by  his  coming  in  contact  there- 
with, to  enable  him  to  maintain  such  action. 

State  V.  Narrows  Island  Club,  100  N.  C. 
477,  6  Am.  St.  Rep.  618,  5  S.  E.  411. 

If  the  value  of  the  property  of  the  plain- 
tiff has  been  to  any  extent  depreciated  by 
an  obstruction,  then  he  has  shown  such  spe- 
cial damage  as  will  enable  him  to  maintain 
a  civil  action  therefor. 

Pierce  v.  Dart,  7  Cow.  609;  Beohtel  v. 
Carslake,  11  N.  J.  Eq.  244. 

Any  person  who  sustains  actual  damages 
from  such  obstruction  can  maintain  a  civil 
action  to  recover  therefor. 

2  Wood,  Nuisances,  p.  817 ;  Angell,  Water- 
courses, §  567;  Farmers*  Co-op.  Mfg.  Co.  v. 
Albemarle  d  R.  R.  Co.  117  N.  C.  579,  29  L. 
R.  A.  700,  53  Am.  St.  Rep.  606,  23  S.  E.  43; 
Downs  v.  High  Point,  115  N.  C.  182,  20  S.  E. 
385;  Wilkes  v.  Hungerford  Market  Go.  2 
Bing.  N.  C.  281. 

Messrs.  XL  F.  Aydlett  and  6.  W.  Ward, 
for  appellee : 

The  burden  of  proof  was  upon  the  plain- 
tiff to  prove  to  the  satisfaction  of  the  jury, 
here  the  referee,  that  the  acts  complained 
of  by  Reyburn  as  a  public  nuisance  affected 
him  injuriously  in  some  manner  peculiar  to 
himself,  and  not  in  common  with  the  gen- 
eral public;  and  that  he  has  received  extra- 
ordinary and  particular  damage. 

Gordon  v.  Baxter,  74  N.  C.  470. 

A  riparian  owner  has  no  rights  in  the 
water  in  front  of  his  land  any  further  than 
to  deep-water  line, — ^that  is,  to  the  point 
where  the  navigable  waters  begin;  outside 
of  that  he  has  no  more  right  than  the  people 
in  common  have. 

Fishing  with  pound  nets  in  Albemarle 
sound  is  recognized  as  a  useful  and  lawful 
enterprise. 

2  N.  C.  Code,  S§  3382-3385. 

Albemarle  sound,  being  navigable,  is  not 
subject  to  entry,  and  every  citizen  of  the 
state  has  the  liberty  and  privilege  of  fishing 
therein  subject  to  such  regulation  of  those 
rights  as  the  legislature  may  establish. 

McCready  v.  Virginia,  94  U.  S.  391,  24 
L.  ed.  248 ;  Skinner  v.  Hettrick,  73  N.  C.  53 : 
Rea  V.  Hampton,  101  N.  C.  51,  9  Am.  St. 
Rep.  21,  7  S.E.  649. 
65  L.  R.  A. 


Moatsomery,  J.,  delivered  the  opinion 
of  the  court: 

The  referee's  conclusions  of  law  upon  the 
facts  found  by  him  that  the  action  of  the 
defendant  in  the  placing  of  pound  nets  in  the 
manner  in  which  they  were  set  constituted 
a  public  nuisance  was  a  correct  one.  State 
V.  Narrows  Island  Club,  100  N.  C.  477,  6  Am. 
St.  Rep.  618,  5  S.  E.  411.  To  prevent  a 
multiplicity  of  private  actions,  the  law  pro- 
vides a  remedy  for  public  nuisances  in  the 
way  of  an  indictment,  by  which  the  nuisance 
can  be  abated,  or  the  offender  punished  by 
fine  or  imprisonment,  or  in  both  ways.  The 
plaintiff  in  this  action,  however,  alleges  in 
his  complaint  that  he  has  suffered,  and, 
further,  that  he  has  shown  by  the  proof  that 
he  has  suffered,  an  unusual  and  special  dam- 
age on  account  of  the  erection  of  the  nuisance 
by  the  defendant,  and  that  he  therefore  is 
entitled  to  redress  by  a  civil  action ;  that  is, 
to  have  the  nuisance  abated  at  his  own  suit. 
The  plaintiff's  contention  rests  upon  a  sound 
principle  of  law,  and  where  the  facts  go  to 
show  that  a  public  nuisance  has  been  the 
cause  of  unusual  ond  special  damage  to  an 
individual  or  a  class  of  persons,  as  contra- 
distinguished from  a  grievance  common  to 
the  public,  that  person  may  bring  a  civil 
action  for  the  redress  of  injury.  In  Farm- 
ers' Co-op.  Mfg.  Co.  V.  Albemarle  d  R.  R.  Co. 
117  N.  C.  579,  29  L.  R.  A.  700,  53  Am.  St. 
Rep.  600,  23  S.  E.  43,  the  defendant,  by 
erecting  a  bridge  across  a  river  so  low  as 
to  obstruct  the  passage  of  boats  plying  up 
and  down  the  stream,  thereby  prevented  a 
steamboat  from  carrying  a  cargo  of  mer- 
chandise for  a  consignee  up  the  river  and 
beyond  the  bridge.  The  court  held  that  the 
defendant  was  liable  in  damages  for  the  in- 
jury done  to  the  plaintiff  on  the  ground  that 
the  damage  was  special,  and  unusual  to  the 
plaintiff.  The  court  said  there :  "It  is  not 
material  whether  this  particular  boat  was 
licensed,  or  whether  other  individuals  owned 
boats  that  were  engaged  in  navigating  the 
river.  If  the  plaintiff  suffered  damage  com- 
mon to  a  class  whose  business  required  the 
transportation  of  material  for  manufactur- 
ing purposes  from  a  point  below  the  obstruc- 
tion to  a  plant  located  above  it,  but  not  com- 
mon to  the  whole  public,  his  right  is  not  im- 
paired by  the  fact  that  the  boat  was  doing 
business  as  a  common  carrier,  as  well  as  for 
the  manufacturers  who  owned  it."  The  same 
principle  was  announced  in  Doums  v.  High 
Point,  115  N.  C.  182,  20  S.  E.  385.  It  is  a 
principle  of  law  found  stated  in  all  of  the 
text  writers  on  the  subject  of  nuisance,  and 
in  the  decisions  of  many  of  the  courts  of 
the  states.  If  the  facts  be  such  as  the  plain- 
tiff claims  he  has  shown  them  to  be  in  this 
action,  his  right  to  relief  by  a  civil  action 
appears  to  be  dearer  in  principle,  and  more 
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necessary  to  the  peace  and  order  of  society, 
than  were  the  plaintiff's  rights  in  the  cases 
we  have  cited. 

The  plaintiff  here  is  the  owner  of  a  tract 
of  land  (Durant's  island)  situated  in  the 
midst  of  navigable  waters,  and  it  is  neces- 
sary to  the  full  and  free  enjoyment  of  his 
property  that  his  access  over  the  waters  to 
that  property  and  his  egress  from  it  should 
not  be  obstructed  by  nuisances  erected 
athwart  the  channels  of  approach.  The  claim 
of  the  plaintiff  is  that  not  only  was  the  erec- 
tion of  the  fish  nets  in  the  manner  in  which 
they  were  constructed  by  the  defendant  a 
public  nuisance,  but  that  it  prevented  the 
free  use  and  enjoyment  of  his  private  prop- 
erty, which  was  a  damage  and  an  injury  to 
himself,  not  in  common  with  the  public  at 
large,  but  as  extraordinary  and  special  in  its 
effects  upon  him.  In  Blano  v.  Klumpke,  29 
Cal.  156,  the  court  said:  "Undoubtedly,  if 
the  obstructions  only  affect  the  plaintiff  in 
common  with  the  public  at  large,  although 
in  a  greater  degree,  he  cannot  have  his  pri- 
vate action;  but  if  he  is  thereby  obstructed 
in  the  free  use  of  his  property,  and  its  com- 
fortable enjoyment  by  him  is  thereby  inter- 
fered with  and  to  some  extent  prevented,  can 
it  be  said  he  suffers  only  in  common  with 
the  public  at  large?  Anything  which  is  in- 
jurious to  health,  or  indecent  or  offensive  to 
the  senses,  or  an  obstruction  to  the  free  use 
of  property,  so  as  to  interfere  with  the  com- 
fortable enjoyment  of  life  or  property,  is  de- 
clared to  be  a  nuisance,  and  the  subject  of 
an  action;  and  it  is  further  provided  that 
such  action  may  be  brought  by  any  person 
whose  property  is  injuriously  affected."  In 
Wilder  v.  De  Cou,  26  Minn.  10,  1  N.  W.  48, 
the  court  decided  that  the  owner  of  a  town 
lot  suffers  a  peculiar  damage  by  the  obstruc- 
tion of  a  portion  of  a  public  street  imme- 
diately in  front  of  his  lot,  and  that  he  might 
therefore  maintain  an  action  to  prevent  such 
obstruction,  although  the  same  may  be  a 
public  nuisance.  In  King  v.  Dewanap,  16 
East,  196,  Lord  Ellenborough  said:  ''I  did 
not  expect  that  it  would  have  been  disputed 
at  this  day,  that,  though  a  nuisance  may  be 
public,  yet  that  there  may  be  a  special  griev- 
ance arising  out  of  the  common  cause  of  in- 
jury, which  presses  more  upon  particular  in- 
dividuals than  upon  others  not  so  immedi- 
ately within  the  influences  of  it.  In  the 
case  of  stopping  a  common  highway  which 
may  affect  all  the  subjects,  yet  if  a  particu- 
lar person  sustains  a  special  injury  from  it 
he  has  an  action.  This  must  necessarily  be 
a  special  grievance  to  those  who  live  within 
the  direct  influence  of  the  nuisance,  and  are 
therefore  parties  grieved  within  the  statute" 
allowing  such  parties  costs.  In  Wood  on 
Nuisances,  pp.  886,  887,  it  is  said :  Redress 
may  be  "had  through  the  medium  of  a  pri- 
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vate  action  in  behalf  of  each  person  specially 
injured,  although  the  same  damage  ia  in- 
flicted upon  many  persons  at  one  and  the 
same  time — as  an  obstruction  of  a  highway 
leading  to  one*s  premises,  or  so  as  to  ob- 
struct access  thereto,  or  otherwise  produc- 
ing special  damage.  The  obstruction  of  a 
navigable  stream  so  as  to  hinder  or  delay 
passage  over  the  same,  or  producing  actual 
damage  to  vessels,  or  by  cutting  off  the  ap- 
proach to  a  private  wharf  or  premises  so  as 
to  injure  one's  premises,  ...  is  such  a 
special  injury  as  enables  the  person  so  in- 
jured to  maintain  an  action."  In  Park  v. 
Chicago  d  8,  W,  R,  Co,  43  Iowa,  636,  a  cor- 
rect syllabus  of  the  decision  may  be  stated 
as  follows:  "Injuries  resulting  from  the  ob- 
struction of  highways  leading  to  the  prem- 
ises of  the  party  complaining  and  interfering 
with  acc«>ss  to  them  are  proper  grounds  of 
recovery  by  the  injured  party,  even  though 
many  others  sustain  like  injuries  from  the 
same  cause."  And  we  are  of  the  opinion 
that  one  who  suffers  damage,  through  the 
erection  of  a  public  nuisance,  unusual  and 
special  to  himself,  is  not  confined  in  his  rem- 
edy to  an  action  merely  for  damages,  espe- 
cially where  the  damage  arises  from  an  in- 
jury and  obstruction  to  the  free  use  and  en- 
joyment of  one's  property, — lands  and  tene- 
ments, as  in  this  case.  In  2  Wood  on  Nui- 
sances, p.  1159,  the  author  says:  "Any  per- 
son injuriously  affected  by  a  nuisance,  who 
could  maintain  an  action  at  law  therefor, 
can  maintain  a  bill  in  equity  for  an  injnno- 
tion,"  and  Barnes  v.  Hathom^  54  Me.  127; 
Thehaut  v.  Canova,  11  Fla.  143;  Peck  v.  El- 
der, 3  Sandf.  126;  Dojia  v.  Valentine,  5  Met. 
8, — are  cited  in  support  of  the  text.  Indeed, 
in  a  case  like  the  present,  it  would  be  impos- 
sible to  fix  with  any  degree  of  certainty  the 
damages  which  the  plaintiff  ought  to  recover 
for  the  obstruction  of  his  access  to  his  prop- 
erty; and  this  court  has  said  in  Jolly  t. 
Brady,  127  N.  C.  142,  37  S.  E.  153:  "But 
when  the  damage  cannot  be  reasonably  com- 
pensated in  a  court  of  law,  or  the  injury  is 
irreparable,  the  court  will  stay  the  injury 
by  injunctive  order  until  the  parties  shall 
have  the  main  facta  determined  by  jury." 
In  Wood  on  Nuisances,  p.  119,  it  is  said 
that,  "when  the  injury  is  not  susceptible  of 
adequate  compensation  in  damages,  or  where 
the  injury  is  a  constantly  recurring  griev- 
ance, a  court  of  equity  will  interpoae  by  in- 
junction." In  Works  v.  Junction  R.  Co.  5 
McLean,  425,  Fed.  Cas.  No.  18,046,  the  court 
said:  "If  such  injury  exists,  no  adequate 
remedy  can  be  found  by  an  action  at  law. 
From  the  nature  of  the  injury  its  extent  can- 
not be  ascertained  with  precision.  It  is 
permanent;  consequently  the  suits  at  law 
for  redress  must  be  endless.  In  such  a  case 
adequate  relief  can  be  given  only  by  injone- 
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tion.  It  prevents  the  wrong.  To  establish 
this  wrong  it  need  not  be  measured  by  dol- 
lars and  cents.  It  must  be  shown  to  exist; 
it  must  be  material;  but  the  particular 
amount  of  damage  cannot  and  need  not  be 
shown.''  But,  besides,  in  this  case  it  ap- 
pears that,  if  damages  could  be  made  a  suf- 
ficient compensation  for  the  injury  done  to 
the  plaintiff,  a  recovery  would  be  of  no  avail 
on  account  of  the  insolvency  of  the  defend- 
ant, and  the  injury  would  therefore  be  ir- 
reparable. In  1  Beach  on  Injunction,  S  34, 
it  is  said:  ''A  court  of  equity,  in  the  exer- 
cise of  its  discretion,  may  grant  an  injunc- 
tion to  prevent  a  breach  or  an  injury  for 
which  there  can  be  no  other  redress  on  ac- 
count of  the  defendant's  insolvency;"  and 
in  Kerlin  v.  West,  4  N.  J.  Eq.  449,  it  was  de- 
clared that  an  injury  may  be  irreparable 
either  from  its  nature  or  the  want  of  re- 
sponsibility in  the  person  committing  it.  10 
Enc.  PL  &  Pr,  p.  966. 

So  far  we  have  considered  this  case  on  the 
theory  that  the  referee  had  foimd  the  facts 
as  the  plaintiff  insisted  they  should  have 
been  found  from  the  evidence.  The  referee, 
however,  found  as  a  fact  that  "none  of  the 
boats  of  the  plaintiff,  his  servants  or  agents, 
had  been  delayed  or  obstructed  in  any  pas- 
sage which  they  have  undertaken,  or  had 
been  compelled  to  change  their  course,  or 
been  damaged  on  account  of  the  stakes  or 
nets  of  this  defendant,  and  the  plaintiff  and 
his  servants  or  agents  have  not  been  pre- 
vented from  taking  any  passage  on  the  wa- 
ter on  account  of  the  nets  of  the  defendant." 


If  there  had  been  no  other  finding  of  fact  by 
the  referee  on  the  subject  of  the  obstruction 
of  the  plaintiff's  access  to  his  premises,  the 
judgment  of  the  court  below  upon  the  ref- 
eree's report  would  have  to  be  affirmed.  But 
there  was  another  finding  of  fact  on  that 
subject,  and  one  totally  inconsistent  with 
the  finding  which  we  have  quoted  above, 
which  will  result  in  a  reversal  of  the  legal 
conclusion  upon  those  findings.  The  incon- 
sistent finding  of  fact  referred  to  is  in  these 
words:  "In  October,  1900,  or  1901,  B.  G. 
Crisp,  who  is  the  attorney  and  representa- 
tive of  the  plaintiff  in  Dare  county,  went 
from  Manteo  to  Durant's  island  to  see  the 
plaintiff  about  a  matter  of  business,  expect- 
ing to  return  the  next  day.  During  the 
night  the  wind  came  on  to  blow  very  hard 
from  the  northwardly,  and  continued  to 
blow  very  hard  for  two  days.  The  waves* 
were  breaking  over  the  reef  to  such  an  ex- 
tent that  the  boatmen  who  carried  Crisp  to 
the  island  would  not  cross  the  reef.  Owing 
to  the  TOUgh  water  on  the  reef  and  the  diffi- 
culty in  crossing  the  reef  with  the  breakers 
on  it  and  the  stakes  in  the  channel,  the  boat- 
men were  afraid  to  venture  out,  and  Crisp 
did  not  leave  for  two  days.  No  attempt  waa 
made  to  start."  We  are  of  the  opinion  that 
upon  that  finding  of  fact  the  court  should 
have  given  judgment  that  the  plaintiff 
should  have  his  injunction  for  the  abatement 
of  the  nuisance. 

Error, 

''  'I  i 

Bouglaa,  J.,  concurs  in  result  only. 


ARKANSAS   SUPREME   COURT. 


John  PATTON,  Appt,, 

r. 

C.  E.  CRUCE. 


(. 


.Ark. 


.) 


1.  The  publication  of  a.  libel  Is  not  Jus- 
tified by  the  prior  publication  of  an  Inde- 
pendent libel  against  accused  by  the  one  who 
Is  attacked  in  the  later  one. 

a.  Tbnt  tfvo  persons  bad  been  engraared 
In  tbe  publication  of  a  series  of  li- 
belous articles  against  each  other  may  be 
taken  into  consideration  in  assessing  the 
damages  in  a  suit  by  one,  based  on  the  pub- 
lications of  the  other. 

3.  Accusing  one  of  beinar  a  secret  slan- 
derer and  scandal  ntonarer,  with  betray- 
ing his  friends  and  telling  lodge  secrets,  Is 
libelous  vcr  ae, 

(May  7,  1904.) 


NOT£. — For  mutual  vituperation  or  defama- 
tion as  affecting  remedy  for  libel  or  slander, 
see  also,  In  this  series,  Goldberg  y.  Dobbertine, 
28  L.  R.  A.  721,  and  note;  also  Brewer  r. 
Chase,  46  L.  R.  A.  S97. 
06  L.  R.  A. 


APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Conway  County 
in  favor  of  defendant  in  an  action  brought 
to  recover  damages  for  the  alleged  publica- 
tion of  a  libel.    Reversed, 

Statement  by  Biddiok,  J.: 

The  plaintiff,  John  Patton,  and  the  de- 
fendant, C.  E.  Cruce,  live  in  the  town  of 
Morriiton.  The  defendant  is  the  editor  of  a 
weekly  newspaper,  the  Morriiton  Democrat,, 
published  in  that  town.  In  the  fall  of  189& 
there  was  published  in  this  paper  the  fol- 
lowing aphorism,  to  wit:  "A  person  never 
makes  anything  by  deserting  his  friends  and 
lying  do^vn  with  his  enemies."  The  plain- 
tiff, Patton,  on  account  of  some  disagree- 
ment he  had  with  Cruce,  understood  this  a^ 
having  reference  to  him,  and  he  had  published 
in  the  Headlight,  a  paper  published  in  the 
same  town,  an  article  which  he  intended  aa 
a  reply  to  the  remark  of  Cruce,  and  in  which 
he  said  that  "a  man  never  makes  anything 
by  being  a  chronic  kicker,  ready  to  jump  on 
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«verythmg  iu  sight  that  does  not  suit  him, 
and  has  for  his  motto,  *What*s  in  it  for 
me  ?' "  In  this  article  the  defendant  was 
referred  to  as  "a  lying  reprobate,"  though 
hi&  name  was  not  mentioned;  but  plaintiff 
afterwards,  in  a  conversation  with  the  de- 
fendant, disclaimed  having  written  thoSe 
last  words,  stating  that  they  were  probably 
inserted  by  the  editor,  but  he  made  no  pub- 
lic retraction  of  them.  It  is  not  shown  that 
the  defendant  made  any  reply  to  this  arti- 
cle, but  in  the  following  spring  Patton  was 
elected  mayor  of  Morrilton.  Shortly  after- 
wards, hearing  that  the  defendant  had  made 
some  disparaging  remarks  about  the  firm  of 
which  he  was  a  member,  he  withdrew  his 
-subscription  to  the  paper  of  defendant,  and 
told  him  to  stop  sending  it.  This  action  o 
Patton  called  forth  the  following,  which 
Cruce  published  in  his  paper,  to  wit :  "Now 
is  the  cup  of  our  sorrow  full,  and  our  tears 
copious.  The  mayor  of  Morrilton  has  dis- 
continued his  subscription  to  the  Democrat. 
It  is  tough,  and  we  acknowledge  it.  If  we 
do  not  survive  the  shock,  we  will  go  into 
bankruptcy.  Meanwhile  you  might  read  up 
on  the  laws,  as  you  might  be  appointed  re- 
ceiver to  inherit  the  ill  will  a  lot  of  soreheads 
of  tliis  city  have  for  the  Democrat."  This 
is  made  the  basis  of  the  first  count  in  the 
complaint,  it  being  alleged  that  thereby  de- 
fendant intended  to  charge  that  plaintiff 
was  "a  sorehead,  a  chronic  grumbler,  and 
disgruntled  in  politics,"  and  that  the  intent 
and  effect  of  the  damage  was  to  bring  plain- 
tiff into  ridicule,  to  his  damage  in  the  sum 
of  $1,000.  The  second  count  charges  that  on 
the  10th  of  August,  1900,  the  defendant  pub- 
lished of  and  about  the  plaintiff  the  follow- 
ing language :  "John  Patton,  who  is  mayor, 
announces  in  last  week's  Headlight  that  he 
will  in  the  near  future  launch  a  first-class 
weekly  newspaper  in  this  city  to  fill  'the 
long-felt  want,  and  that  it  will  have  a  larger 
circulation  than  "Weekly  Bunghole  Suck- 
er." '  ...  He  does  not  state  whether  or 
not  he  will  backbite  his  friends  and  lie  down 
with  his  enemies,  or  even  whether  he  will 
tell  secrets  out  of  the  lodge.  There  are 
many  things  he  left  off  his  prospectus  that 
the  public  is  intensely  interested  in,  but 
then  he  is  a  rather  peculiar  individual,  who 
can  change  friends  and  issues  upon  very 
short  order."  It  was  alleged  that  defendant 
intended  by  this  language  to  falsely  accuse 
plaintiff  of  being  a  secret  slanderer  and 
scandal  monger,  with  betraying  lodge  se- 
crets, and  of  betraying  his  friends,  to  the 
further  damage  of  plaintiff  in  the  sum  of 
$1,000.  On  the  31st  of  August,  1900,  the 
plaintiff  published  in  the  Headlight  the  fol- 
lowing article:  "The  mayor,  who  is  John 
Patton,  is  in  constant  dread  that  some  'big' 
man  will  visit  our  city,  and  not  give  him  an 
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opportunity  to  grow  a  beard  and  have  a  gen- 
uine dignified  appearance.  No  doubt  he  ia 
aware  that  nature  was  only  lavish  to  him  in 
one  respect.  She  endowed  him  with  brains, 
or  at  leabt  enough  to  fill  any  position  that 
he  has  held  up  to  date  with  satisfaction  to 
those  who  are  his  friends.  However,  we 
feel  that,  should  the  necessity  arise,  there  is 
one  individual  in  Morrilton  who  could  be  ap- 
pointed a  committee  of  one  to  entertain  our 
long-looked-for  visitors,  and  when  the  ro- 
tund and  Falstaff-like  form,  accompanied 
by  his  dignified  and  classic  appearance,  is 
taken  into  consideration,  the  small  matter 
of  brains  will  be  overlooked."  The  individ- 
ual referred  as  having  "the  rotund  and 
Falstaff-like  form"  was  the  defendant,  Grace, 
who,  on  the  7th  of  September  following  re- 
plied as  follows:  "September,  1900.  The 
Headlight  has  made  a  wonderful  discovery. 
It  has  discovered  that  John  Patton,  who  is 
mayor,  has  brains.  Now  let  the  public 
watch  developments."  This  publication  by 
Cruce  is  made  the  basis  of  the  third  count 
in  the  complaint.  There  are  other  counts  in 
the  complaint,  and  the  total  amount  of  dam- 
ages claimed  was  $10,000,  but  some  of  these 
counts  are  lengthy,  and  it  is  not  necessary 
to  set  out  the  complaint  in  full.  The  an- 
swer of  the  defendant  alleged  that  the  publi- 
cations were  made  from  time  to  time  by  him 
in  response  to  publications  by  the  plaintiff 
in  which  the  defendant  was  assailed  and  his 
good  name  and  character  attacked,  and  that 
the  publications  of  defendant  were  made  in 
legitimate  defense  of  his  own  name  and  char- 
acter, and  were  without  malice,  and  were 
therefore  privileged.  On  the  trial  there  was 
a  verdict  for  the  defendant,  and  the  plaintiff 
appealed. 

Mr.  J.  F.  Sellers,  for  appellant: 

The  publications  are  libelous  per  se. 

13  Am.  &.  Eng.  Enc.  Law,  p.  394;  Towns- 
hend.  Slander  &  Libel,  3d  ed.  S  172. 

Mutual  controversy  is  no  defense  in  libel 
cases,  even  where  the  plaintiff  was  the  ag- 
gressor. 

Townshend,  Slander  &  libel,  §  414; 
Southwick  v.  Stevens,  10  Johns.  443; 
Beardsley  v.  Maynard,  4  Wend.  336,  7  Wend. 
561,  22  Am.  Dec.  595;  Gould  v.  Weed,  12 
Wend.  12;  ChUd  v.  Bomer,  13  Pick.  503; 
Brewer  v.  Chase,  121  Mich.  626,  46  L.  IL  A. 
400,  80  Am.  St.  Rep.  627,  80  N.  W.  575; 
Mousler  v.  Barding,  33  Ind.  176,  5  Am.  Rep. 
195;  Walker  v.  Flynu,  130  Mass.  151; 
Mitchell  V.  Spradley,  23  Tex.  Civ.  App.  43, 
56  S.  W.  134;  Newell,  Slander  &  Libel,  519; 
Odgers,  Libel  &  Slander,  228;  Bourlamd  t. 
Edison,  8  Gratt.  27;  Porter  v.  Henderson^ 
11  Mich.  20,  82  Am.  Dec.  59;  Quinby  v.  iftii- 
nesota  Tribune  Co.  38  Minn.  528,  8  Am.  St. 
Rep.  693,  38  N.  W.  623 ;  Frost  v.  LawUr,  33 
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Mich.  348;  Miller  v.  Johnson,  79  111.  58; 
BatteU  V.  WcUlaoe,  30  Fed.  229  iMcClintock 
V.  Crick,  4  Iowa,  453;  Davis  v.  Griffith,  4 
Oill  k  J.  342;  Richardson  v.  Norihrup,  56 
Barb.  106;  Sheffill  v.  Van  Deusen,  15  Gray, 
485,  77  Am.  Dec.  377 ;  Smurthwaite  v.  ^eM?« 
Pu6.  Co.  124  Mich.  377,  83  N.  W.  116; 
Moore  v.  Clay,  24  Ala.  235,  60  Am.  Dec. 
461;  Steever  v.  Beehler,  1  Miles  (Pa.)   146. 

Messrs.  A«  F.  Vandeveater,  F.  N. 
Bmoe,  and  Charles  C.  Reid,  for  ap- 
pellee : 

The  newspaper  controversy  and  the  "sim- 
ilar publications"  made  by  plaintiff  were 
proved.  This  left  the  question  of  malice  as 
the  only  one  to  be  determined,  and  placed 
the  burden  of  proving  actual  malice  upon 
the  plaintiff. 

18  Am.  &  Eng.  Enc.  Law,  2d  ed.  pp.  909- 
1003,  1029;  Chaffin  v.  Lynch,  83  Va.  117,  1 
S.  E.  803;  Union  Mut,  L.  Ins.  Co.  v.  Thom- 
as, 28  C.  C.  A.  96,  48  U.  S.  App.  575,  83 
Fed.  803. 

Express  malice,  or  "malice  in  fact"  is 
never  presumed,  but  must  be  proved,  and  is 
necessary  to  rebut  the  inference  arising  from 
a  qualified  privilege. 

The  question  of  malice  is  one  alone  for 
the  jury,  and  their  verdict  that  none  was 
-proved  could  not  be  set  aside  by  the  court 
below;  nor  will  their  finding  be  disturbed 
here. 

Stallings  v.  Whittaker,  55  Ark.  494,  18  S. 
W.  829;  18  Am.  &  Eng.  Enc.  Law,  2d  ed. 
pp.  999-1003,  1012;  Wheeler  v.  Nesbitt,  24 
How.  544,  16  L.  ed.  765;  Locke  v.  Brad- 
street  Co.  22  Fed.  772;  Childers  v.  San  Jos4 
Mercury  Printing  d  Pub.  Co.  105  Cal.  284, 
45  Am.  St.  Rep.  40,  38  Pac.  903;  Atuxiter 
V.  Morjiing  News  Co.  67  Conn.  504,  34  Atl. 
865 ;  Hupfer  v.  Rosenfeld,  162  Mass.  131,  38 
N.  E.  197 ;  Warner  v.  Press  Pub.  Co.  132  N. 
Y.  181,  30  N.  E.  393;  Bunion  v.  Worley,  4 
Bibb,  38,  7  Am.  Dec.  735;  Bhadden  v.  Mc- 
Elwee,  86  Tenn.  146,  6  Am.  St.  Rep.  821,  6 
S.  W.  602;  Fay  v.  Harrington,  176  Mass. 
270,  57  N.  E.  369 ;  Bt.  Louis,  /.  M.  &  8.  R. 
Co.  V.  Rice,  51  Ark.  467,  4  L.  R.  A.  173,  11 
S.  W.  699;  8t.  Louis,  I.  M.  d  8.  R.  Co.  v. 
White,  48  Ark.  495,  4  S.  W.  52 ;  Little  Rock 
d  Ft.  8.  R.  Co.  V.  Atkins,  46  Ark.  430; 
Gavin  v.  Armistead,  57  Ark.  577,  38  Am.  St. 
Rep.  262,  22  S.  W.  431 ;  Fayetteville  d  L.  R. 
R.  Co.  V.  Combs,  51  Ark.  324,  11  S.  W.  418; 
Jabine  v.  Midgett,  25  Ark.  474;  Crump  v. 
Starke,  23  Ark.  131. 

The  mutual  controversy  constituted  a 
qualified  privilege. 

Goldberg  v.  Dobberton,  46  La.  Ann.  1303, 
28  L.  R.  A.  721,  16  So.  192;  Johnston  v. 
Barrett,  36  La.  Ann.  320;  Bigney  v.  Van 
Benthuysen,  36  La.  Ann.  38;  Child  v.  Homer, 
13  Pick.  503;  18  Am.  &  Eng.  Enc.  Law,  2d 
ed.  p.  1033 ;  Jacob  v.  Laiorence,  14  Cox,  C.  C. 
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321;  Dwyer  v.  Esmonde,  L.  R.  Jr.  2  C.  L. 
243;  Laughton  v.  Bishop  of  Sodor,  L.  R.  4 
P.  C.  504,  9  Moore,  P.  C.  C.  N.  S.  318,  42  L. 
J.  P.  C.  N.  S.  11,  28  L.  T.  N.  S.  377,  21 
Week.  Rep.  204;  0*Donoghue  v.  Hussey,  Jr. 
Rep.  5  C.  L.  124;  Chaffin  v.  Lynch,  83  Va. 
117,  1  S.  E.  803;  York  v.  Pease,  2  Gray,  282. 

The  mere  fact  that  the  jury  find  that  the 
language  used  was  in  excess  of  the  occasion 
of  privilege  will  not  take  away  the  privilege, 
unless  they  at  the  same  time  find  that  there 
was  express  malice. 

18  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  1049; 
Fresh  v.  Cutter,  73  Md.  93,  10  L.  R.  A.  67, 
25  Am.  St.  Rep.  575,  20  Atl.  774;  Brow  v. 
Hathaioay,  13  Allen,  239;  Atwill  v.  Mack- 
intosh, 120  Mass.  177 ;  Chaffin  v.  Ijynch,  83 
Va.  117,  1  S.  E.  811;  Odgers,  Slander  &  Li- 
bel, 228;  Van  Wyck  v.  Aspinu^ll,  17  N.  Y. 
190;  Shurtleff  v.  Stevens,  51  Vt.  501,  31  Am. 
Rep.  698;  Hamilton  v.  Eno,  81  N.  Y.  116. 

Where  criminations  and  recriminations 
are  indulged  in,  the  participants  are  held  to 
be  in  pari  delicto,  and  neither  of  them  enti- 
tled to  damages. 

Mielly  v.  Soule,  49  La.  Ann.  800,  21  So. 
594;  Chaffin  v.  Lynch,  83  Va.  117,  1  S.  E. 
811;  Odgers,  Slander  &  Libel,  228. 

Free  and  open  criticism  upon  the  acts  of 
a  person  which  are  of  public  concern  is  priv- 
ileged. 

Burt  V.  Advertiser  Newspaper  Co.  154 
Mass.  238,  13  L.  R.  A.  97,  28  N.  E.  1 ;  Brew- 
er V.  Chase,  121  Mich.  526,  46  L.  R.  A.  397, 
80  Am.  St.  Rep.  527,  80  N.  W.  575. 

The  use  of  opprobrious  epithets  and  mu- 
tual vituperations  will  justify  a  verdict  for 
defendant. 

Young  v.  Bridges,  34  La.  Ann.  336 ;  Gold- 
berg V.  Dobberton,  46  La.  Ann.  1303,  28  L. 
R.  A.  721,  16  So.  192;  Mielly  v.  Soule,  49 
La.  Ann.  800,  21  So.  592 ;  Brewer  v.  Chase, 
121  Mich.  526,  46  L.  R.  A.  397,  80  Am.  St. 
Rep.  527,  80  N.  W.  575;  Chaffin  v.  Lynch, 
83  Va.  117,  1  S.  E.  810;  Myers  v.  Kaichen, 
75  Mich.  272,  42  N.  W.  820;  Fulda  v.  Cald- 
well, 9  La.  Ann.  358. 

Biddiok,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  for  libel,  brought  by 
John  Patton  against  C.  E.  Cruce  to  recover 
damages  on  account  of  certain  publications 
made  by  defendant,  and  which  the  plaintiff 
alleges  were  libelous.  The  defense  set  up  by 
defendant  against  this  action  of  the  plaintiff 
was  that  the  publications  complained  of 
were  made  in  response  to  publications 
against  him  made  by  plaintiff,  that  the 
publications  by  defendant  were  made  neces- 
sary by  the  attacks  of  the  plaintiff,  and 
went  no  further  than  was  required  in  order 
to  make  a  full  and  fair  reply  to  those  pub- 
lications. The  presiding  judge,  in  his  charge 
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to  the  jury,  gave  a  very  satisfactory  and 
clear  statejnent  of  the  law  of  the  case  to 
the  jury,  with  the  exception  of  one  instruc- 
tion which  he  gave  at  request  of  defendant. 
That  instruction  was  as  follows:  "If  the 
plaintiff  and  defendant  voluntarily  engaged 
in  a  newspaper  controversy,  and  lavished 
slanderous  imputations  upon  each  other,  and 
both  were  equally  at  fault,  neither  of  them 
can  claim  damage  from  the  other,  and  your 
verdict  should  be. for  the  defendant."  The 
evidence  shows  that  these  parties  did  engage 
in  a  newspaper  controversy,  and,  taking  all 
the  evidence  in  reference  to  that  controversy 
that  we  have  before  us,  we  do  not  see  that 
the  defendant  was  more  culpable  than  plain- 
tiff himself.  If  the  law  was  as  stated  in  the 
above  instruction,  it  would  therefore  be  our 
duty,  as  well  as  our  pleasure,  to  affirm  the 
judgment;  for,  if  one  libel  could  be  set  off 
against  another,  we  do  not  think  that  plain- 
tiff could  be  entitled  to  anything  in  this  ac- 
tion. But  one  libel  cannot  be  set  off  against 
another  independent  libel.  Yet,  under  the 
instruction  quoted,  the  jury  may  have  found 
that  each  of  these  parties  were  guilty  of 
separate  and  independent  libels  against  each 
other,  and  that,  being  equally  to  blame, 
neither  could  maintain  an  action  therefor 
against  the  other.  We  are  therefore  of  the 
opinion  that  this  instruction  was  incorrect 
and  misleading.  Brewer  v.  Chase,  121  Mich. 
526,  46  L.  R.  A.  397,  80  Am.  St.  Rep.  527, 
80  N.  W.  576.  If  one's  good  name  and  char- 
acter are  assailed  in  a  newspaper,  he  may, 
of  course,  reply,  and  defend  himself,  and,  if 
his  reply  is  made  in  good  faith,  without  mal- 
ice, and  is  not  unnecessarily  defamatory  of 
his  assailant,  the  reply  will  be  privileged. 
18  Am.  &  Eng.  Enc.  Law,  p.  1033.  And  even 
if,  in  the  heat  of  passion,  he  should  go  be- 
yond what  a  full  and  fair  reply  required, 
and  publish  a  separate  and  independent  libel 
against  his  opponent,  the  jury,  in  estimating 
the  damages,  may  take  into  consideration 
the  previous  libel  committed  against  him, 
and  the  provocation  under  which  he  labored, 
and,  if  they  find  that  plaintiff  himself  was 
greatly  to  blame,  they  may,  if  they  deem 
proper,  allow  him  only  nominal  damages. 
In  other  words,  in  determining  the  amount  of 
damages  to  which  the  plaintiff  is  entitled 


for  a  libel,  it  is  proper  to  take  into  consid- 
eration the  circumstances  under  which  the 
libel  was  committed,  and  whether  plaintiff 
was  himself  to  blame  for  the  controversy. 
Kelly  V.  Sherlock,  L.  R.  1  Q.  B.  686,  6  Best 
&  S.  480,  35  L.  J.  Q.  B.  N.  S.  209,  12  Jur. 
N.  S.  937.  The  plaintiff  had,  as  before 
stated,  six  counts  in  his  complaint,  and  he 
asked  the  court  to  instruct  the  jury  that 
each  of  the  counts,  except  the  sixth,  "de- 
scribes and  sets  up  a  libel,  and  is  libelous 
per  se,  and  that  the  verdict  should  be  for  the 
plaintiff."  Now,  the  words  set  out  in  some 
of  the  coimts,  we  think,  were  libelous  per  »e. 
For  instance,  the  second  count  alleges  that 
by  the  language  therein  set  out  the  defend- 
ant intended  and  did  accuse  plaintiff  of  be- 
ing a  secret  slanderer  and  scandal  monger, 
with  betraying  his  friends,  and  telling  lodge 
secrets.  This,  if  proved,  was  clearly  libelous 
per  8e.  But  the  instruction  requested  asked 
that  each  of  the  counts  except  the  sixth  set* 
up  language  that  was  libelous  per  se,  and  in 
this  form,  we  think,  was  properly  refused, 
for,  while  this  may  be  true  of  some  of  the 
counts,  it  is  not,  we  think,  true  of  all» 
Again,  most  of  these  publications  of  which 
plaintiff  complains  seem  to  have  been  direct- 
ly called  forth  by  publications  on  his  part 
in  which  he  attempted  to  ridicule  and  make 
sport  of  the  defendant.  Some  of  these  re- 
plies made  by  defendant  were,  it  seems  to  us,, 
very  mild  retorts  when  the  provocation  un- 
der which  they  were  made  is  considered. 
Plaintiff  must  have  known  that  his  shots  at 
the  defendant  would  provoke  a  return  fire. 
In  fact,  he  stated  on  the  stand  that  some  of 
these  articles  were  written  for  that  purpose. 
"I  meant,"  he  said,  "for  Cruce  to  come  back 
at  me."  This  being  so,  we  do  not  see  that 
he  has  much  right  to  complain  because  Cruoe 
did  come  back  at  him.  Honors  in  that  re- 
spect were  so  nearly  even  between  them  that 
we  see  very  little  reason  why  either  should 
recover  damages  from  the  other.  While, 
therefore,  we  feel  considerable  doubt  as  to 
whether  the  plaintiff  is  entitled  under  the 
proof  to  any  substantial  damages,  yet  for 
the  error  referred  to  the  judgment  must  be 
reversed,  and  the  cause  remanded  for  a  new 
trial.     It  is  so  ordered. 


CALIFORNIA    SUPREME   COURT. 


CRESCENT    CANAL    COMPANY,    Appt., 

V. 

L.  Y.  MONTGOMERY  et  al.,  Respts, 

(143  Cal.  248.) 

1.    Stockholdem  In,  and  oivners  of,  land 


nerved  by  an  irrlfration  ditch,  who  tac- 
itly assent  to,  and  are  present  without  objec- 
tion during  the  extension  of,  the  canal  over 
other  land  of  theirs  for  the  purpose  of  chang- 
ing the  point  of  Intake,  are  estopped  from  ob- 
jecting to  the  maintenance  of  the  canal  after 
Its  completion. 


Note. — As  to  effect  of  passive  acquiescence  of  I  slderable  sum  of  money  in  the  constmctlon  of 
owners  of  land  in  the  expenditure  of  a  con-  I  an  Irrigation  ditch  over  it  to  estop  their  grantMu 
05  L.  R.  A. 
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2.  One  over  -vrhose  land  an  irrigation 
canal  l&as  been  extended  to  supply  the 
needs  of  a  farming  community  has  no  right 
to  destroy  the  canal,  but  must  resort  to  an 
action  to  recover  damages  for  the  injury  done 
to  his  property. 

3.  One  -wiko  iiarchases  land  over  which  an 
Irrigation  ditch  is  In  operation  takes  subject 
to  the  rights  of  the  owner  of  the  ditch. 

(May  12,  1904.*) 

APPEAL  by  plaintiff  from  an  order  of  the 
Superior  Court  for  Fresno  County  de- 
nying a  motion  for  a  new  trial  after  judg- 
ment in  defendants'  favor  in  an  action 
brought  to  enjoin  interference  with  an  irri- 
^tion  ditch.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Frank  H.  Short,  for  appellant: 

The  landowners  and  their  successors  in  in- 
terest are  forever  estopped  from  any  pro- 
ceeding by  ejectment  or  injunction  to  de- 
stroy the  value  of  the  property,  or  interrupt 
the  public  use  inaugurated  through  their 
acquiescence. 

Parke  v.  Kilham,  8  Cal.  77,  68  Am.  Dec. 
310;  (Jodeffroy  v.  Caldwell,  2  Cal.  489,  56 
Am.  Dec.  360 ;  Mitchell  v.  Reed,  9  Cal.  204, 
70  Am.  Dec.  647;  Hostler  v.  Hays,  3  Cal. 
302;  Barber  v.  Babel,  36  Cal.  23;  Flickinger 
V.  Shaw,  87  Cal.  126,  11  L.  R.  A.  134,  22  Am. 
St.  Rep.  234,  25  Pac.  268;  Grimshaw  v. 
Belcher,  88  Cal.  217,  22  Am.  St.  Rep.  298, 
26  Pac.  84;  Scott  v.  Jackson,  89  Cal.  258, 
26  Pac.  898;  Dolbecr  v.  Livingston,  100  Cal. 
617,  35  Pac.  328;  Churchill  v.  Baumann, 
104  Cal.  369,  36  Pac.  93,  38  Pac.  43;  Smith 
V.  Green,  109  Cal.  228,  41  Pac.  1022;  Cur- 
tis v.  LaGrande  Hydraulic  Water  Co.  20  Or. 
47,  10  L.  R.  A.  484,  23  Pac.  808,  25  Pac. 
378;  Gehinan  v.  Erdman,  105  Pa.  371;  Lehi 
Irrig.  Co.  v.  Moyle,  4  Utah,  327,  9  Pac.  867 ; 
Morrison  v.  Winn,  18  Utah,  15,  54  Pac.  761. 

The  appropriation  and  distribution  of  wa- 
ter in  this  state  are  a  public  use. 

Const.  1879,  art.  1,  S  14;  McCrary  v. 
Beaudry,  67  Cal.  120,  7  Pac.  264 ;  People  v. 
Stephens,  62  Cal.  209;  Fresno  v.  Fresno 
Canal  d  Irrig.  Co.  98  Cal.  179,  39  Pac.  943; 
Civil  Code,  §§  1410  et  seq.;  Code  Civ.  Proc. 
§  552 ;  Price  v.  Riverside  Land  d  Irrigating 
Co.  56  Cal.  432;  Merrill  v.  South  Side  Ir- 
Hg.  Co.  112  Cal.  426,  44  Pac.  720. 

In  public  matters  of  this  kind  the  public 

*A  decision  was  reached,  and  an  opinion  hand- 
ed  down,  in  this  case  on  October  14,  1903,  but  a 
rehearing  was  granted,  and  the  case  withheld 
from  publication,  and  the  opinion  published  here- 
with was  finally  substituted  for  the  one  first 
handed  down. 


will  be  protected,  even  where  an  equitable 
estoppel  otherwise  would  not  arise. 

Indiana,  B,  d  W.  R,  Co.  v.  Allen,  113  Ind. 
581,  15  N.  E.  446;  St.  Julien  v.  Morgan 
Louisiana  d  T.  R.  Co.  35  La.  Ann.  924; 
Mitchell  V.  New  Orleans  d  N.  E.  R.  Co.  41 
La.  Ann.  363,  6  So.  522;  Cairo  d  F.  R.  Co. 
V.  Turner,  31  Ark.  494,  25  Am.  Rep.  564; 
McAulay  v.  Western  Vermont  R.  Co.  33  Vt. 
312,  78  Am.  Dec.  62 ;  Knapp  v.  McAulay,  39 
Vt.  275;  Northern  P.  R.  Co.  v.  Smith,  171 
U.  S.  260,  43  L.  ed.  157,  18  Sup.  a.  Rep. 
794. 

Messrs.  £•  D.  Edwards  and  W.  O. 
Graves,  for  respondents: 

The  representation,  to  justify  a  prudent 
man  in  acting  upon  it,  must  be  plain,  not 
doubtful  or  matter  of  questionable  inference. 
Certainty  is  essential  to  all  estoppel. 

Bigelow,  Estoppel,  5th  ed.  p.  578;  Wood 
V.  Blaney,  107  Cal.  295,  40  Pac.  428;  2  Her- 
man, Estoppel,  S  960. 

In  case  of  alleged  dedication  to  a  public 
use,  the  dedication  and  acceptance  are  to  be 
proved  or  disproved  by  the  acts  of  the  own- 
er, and  the  circumstances  under  which  the 
land  has  been  used.  The  owner's  acts  and 
declarations  should  be  deliberate,  unequivo- 
cal, and  decisive,  manifesting  a  positive  and 
unmistakable  intention  permanently  to 
abandon  his  property  to  the  specific  public 
use. 

Holdane  v.  Cold  Spring,  21  N.  Y.  474. 

Acquiescence,  to  have  the  efifect  of  an  ad- 
mission, must  exhibit  some  act  of  the  mind, 
and  amount  to  voluntary  demeanor  or  con- 
duct of  the  party. 

1  Greenl.  Ev.  $  197. 

Beatty,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  plaintiff  is  a  corporation  organized 
and  existing  under  the  laws  of  the  state  of 
California  for  the  purpose  of  diverting  wa- 
ter from  King's  river  by  means  of  a  canal, 
and  conveying  it  to  the  owners  of  adjacent 
lands  for  irrigation,  domestic  uses,  etc.  The 
main  canal,  which  is  a  large  one,  carrying 
250  cubic  feet  of  water  per  second,  was  con- 
structed prior  to  the  year  1887,  and,  as  first 
laid  out,  headed  in  the  river  at  a  point  on 
section  5  of  a  certain  township.  In  1887 
Poyser  and  Johns  were  owners  of  about  480 
acres  in  the  adjoining  section  4  of  the  same 
township,  and  were  also  owners  of  about 
500  acres  more  on  the  line  of  the  canal, 
and  irrigable  therefrom.  They  were  at  the 
same  time  stockholders  of  the  plaintiff,  and 
seem  to  have  held  a  share  of  the  stock  fully 


who  purchased  with  knowledge  of  the  ditch, 
from  destroylnjf  It,  see.  In  this  series,  Ewing  v. 
Rhea,  52  L.  R.  A.  140. 

As  to  revocablllty  of  license  to  maintain  bur- 
(\5  L.  R.  A. 


den  on  land  after  the  licensee  has  incurred  ex- 
pense In  creating  the  burden,  see  note  to  Plfer 
V.  Brown.  49  L.  R.  A.  497. 
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proportioned  to  the  acreage  of  their  lands; 
the  evidence  being  to  the  effect  that  a  share 
of  stock  represented  the  right  to  water  for 
the  irrigation  of  320  acres.  While  they  were 
the  owners  of  said  lands  and  shares  of  stock, 
the  corporation  decided  to  extend  its  canal 
through  their  480-acre  tract  in  section  4  to 
a  higher  point  of  diversion  on  the  river ;  and 
this  seems  to  have  been  done  for  the  purpose 
of  insuring  a  supply  of  water  necessary  for 
the  uses  of  the  company.  Without  obtain- 
ing any  conveyance  of  a  right  of  way  for  its 
canal,  and,  according  to  the  evidence  of  Poy- 
ser  and  Johns,  without  even  asking  their 
oral  consent,  the  work  was  pushed  forward 
to  completion  by  the  company  between  Sep- 
tember, 1887,  and  February,  1888,  since 
which  time  the  canal,  except  when  broken 
by  accident  or  design,  has  been  operated  by 
the  plaintiff  for  the  supply  of  the  owners 
of  a  large  body  of  agricultural  land  with 
water  for  irrigation  and  domestic  purposes. 
The  evidence  shows  without  conflict  that 
both  Poyser  and  Johns  were  present  on  one 
or  more  occasions  while  the  work  of  extend- 
ing the  canal  through  their  land  in  section 
4  was  in  progress,  and  before  its  completion, 
and  that  they  never  made  any  objection. 
They  were  at  the  time  stockholders  of  the 
company,  and  as  such  interested  in  the  im- 
provement to  the  canal;  and  afterwards, 
when  they  sold  their  lands  irrigable  there- 
from, they  transferred  to  their  vendees  cer- 
tain of  their  shares  of  the  corporation  stock 
as  part  of  the  same  transaction.  There  is 
evidence  to  the  effect  that  before  the  exten- 
sion of  the  canal  was  undertaken  the  con- 
sent of  Poyser  was  asked  and  expressly 
given  with  the  assurance  that  it  was  all 
right,  and  that  there  would  be  no  difficulty 
about  obtaining  the  right  of  way  over  the 
land;  but,  this  being  denied  by  him,  we  lay 
it  out  of  consideration.  It  is  at  least  cer- 
tain beyond  dispute  that  both  Poyser  and 
Johns  knew  of  the  extension  while  it  was 
being  made;  that  they  were  interested  in 
the  improvement,  both  as  stockholders  of 
the  corporation  and  as  owners  of  land  un- 
der the  canal  and  dependent  upon  it  for 
water;  that  they  made  no  objection  to  the 
extension  while  it  was  being  made,  or  ever 
afterwards,  but  did,  in  selling  their  lands 
irrigable  from  the  improved  canal,  transfer 
to  their  vendees  shares  ^of  their  stock  with 
their  incidental  water  right.  In  December, 
1889,  and  nearly  two  years  after  the  com- 
pletion of  the  extension,  they  sold  their  land 
in  section  4  to  the  Montgomery s  (the  orig- 
inal and  present  nominal  defendants),  who 
two  years  later  (in  December,  1891),  en- 
tered upon  the  canal  with  men  and  teams 
and  scrapers  and  commenced  leveling  its 
embankments.  This  action  was  then  com- 
menced to  enjoin  the  destruction  of  the 
65  L.  R.  A. 


canal  and  for  damages.  The  defendants,  in 
addition  to  their  answer,  filed  a  cross  bill 
alleging  the  unlawful  entry  of  the  plain- 
tiff upon  their  lands,  and  praying  the  abate- 
ment and  removal  of  the  canal  as  a  nuisance. 
In  this  condition  the  action  slumbered  until 
1896.  In  the  meantime  the  Montgomery^ 
reconveyed  the  lands  to  Johns  in  satisfac- 
tion of  a  purchase-money  mortgage,  and  he 
conveyed  a  small  parcel  of  40  acres  (Oc- 
tober, 1896)  to  J.  G.  James.  As  to  all  the 
rest  of  the  tract  the  plaintiff  has  acquired 
the  land  or  rights  of  way,  but  James,  as 
the  owner  of  40  acres  embracing  a  portion 
of  the  extension,  continues  the  defense  of 
the  action  and  the  prosecution  of  an  amend- 
ed cross-complaint  in  the  name  of  the  orig- 
inal defendants.  In  May,  1897,  after  the 
M(xitgomerys  had  ceased  to  be  owners  of 
any  interest  in  the  land  a  judgment  was  en- 
tered in  this  action,  on  their  stipulation,  in 
favor  of  the  plaintiff.  James  moved  to  set 
aside  this  judgment,  and,  his  motion  being 
denied,  appealed  to  this  court,  where  the  or- 
der was  reversed.  124  Cal.  134,  56  Pac.  797. 
The  cause  was  then  tried,  and  upon  findings 
of  the  superior  court  judgment  was  entered 
in  favor  of  James  for  his  costs.  The  plain- 
tiff appeals  from  an  order  denying  its  mo- 
tion for  a  new  trial,  and,  in  support  of 
its  appeal,  contends  that  several  of  the  ma- 
terial findings  of  the  court  are  in  conflict 
with  the  evidence. 

The  court,  amongst  other  things,  finds  that 
Poyser  and  Johns  never  consented  to  the  ex- 
tension of  the  canal.  The  evidence  of  Poy- 
ser and  Johns  sustains  this  finding  so  far  as 
an  express  consent  is  concerned,  but  a  tacit 
consent,  evidenced  by  conduct  quite  as  sig- 
nificant as  any  express  words  could  pos- 
sibly be,  is  proved  by  evidence  which  is  not 
only  uncontradicted,  but  is  expressly  admit- 
ted by  Poyser  and  Johns  to  be  true.  It  is 
confirmed,  also,  by  the  circumstances  and 
situation  of  the  parties.  There- can  be  no 
doubt  that  Poyser  and  Johns  knew  that  the 
work  was  being  done  before  it  was  complet- 
ed, and  the  point  of  diversion  changed;  and 
there  is  as  little  doubt  that  th^  gave  it 
their  tacit  approval,  and  profited  by  it^ 
The  court  also  found  that  the  defend- 
ants entered  upon  the  canal  and  commenced 
destroying  it,  but  not  wrongfully  or  without 
right.  This  is  one  of  the  findings  of  fact 
upon  an  issue  made  by  the  pleadings,  and 
is  contrary  to  the  evidence  if,  as  matter  of 
law,  the  injury  to  the  canal  was  wrongful 
and  unlawful.  We  think  it  very  clear  that 
the  acts  of  defendants  were  both  wrongful 
and  unlawful.  Even  if  no  interest  was  !■- 
volved  except  that  of  the  parties  to  the 
action,  we  think  the  facts  stated  were  suffi- 
cient to  estop  Poyser  and  Johns  and  their 
grantees  from  the  assertion  of  any  right  to 
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destroy  or  injure  the  canal;  but  the  case 
involves  another  consideration.  The  plain- 
tiff is  the  agent  of  the  state  in  the  adminis- 
tration of  a  public  use  ( Const,  art.  14,  S  1 )  > 
and  is  within  the  protection  of  the  princi- 
ple of  the  decision  and  of  the  authorities 
cited  in  Fresno  Street  R.  Co,  v.  Southern 
P.  R,  Co,  136  Cal.  202,  67  Pac.  773,  and  of 
Southern  California  R,  Co.  v.  Slauson,  138 
Cal.  342,  94  Am.  St.  Rep.  68,  71  Pac.  362. 

it  is  to  be  presumed  that  a  farming  com- 
munity dependent  for  a  vital  necessity  up- 
on the  continuous  operation  of  thiB  canal 
has  become  established  upon  the  lands  which 
it  covers.  The  establishment  of  such  a 
community,  with  the  improvements  and  ex- 
penditures necessarily  involved,  was  cme  of 
the  results  of  the  acquiescence  of  Poyser  and 
Johns  in  the  extension  and  increased  effi- 
ciency of  the  canal.  They  may  have  had  a 
right  to  demand  and  receive  a  reasonable 
compensation  for  any  damage  to  their  lands 
caused  by  such  extension.  But  they  had 
no  right  to  abate  the  canal  by  action,  and 
no  right  to  injure  or  destroy  it.  The  Mont- 
gomerys  purchased  the  land  after  the  canal 
was  completed  and  in  operation.  This  was 
notice  to  them  of  the  rights  of  plaintiff  as 
against  their  vendors,  and  they  took  sub- 
ject to  those  rights.  If  Poyser  and  Johns 
had  no  right  to  demand  a  removal  of  the 
canal,  and  no  right  to  injure  it,  still  less 
had  their  vendees,  the  original  defendants, 
and  James  is  certainly  in  no  better  case  than 
they  were. 

The  order  of  the  Superior  Court  is  re- 
versed. 

We  concur:  Shaw,  J.;  Van  Dyke,  J.; 
Hensliaw,  J.;  AnKellotti,  J.;  Iiorisan, 
J.;  MoFarlandy  J. 


James  FE£L£Y«  Respt,, 

V, 

J.  Wv  BOYD,  Appt, 

(143   Cal.   282.) 

Imniediate  delivery,  followed  by  actual 
and  eontlnval  cltanve  of  poBseaaion, 

as  required  by  statute  to  make  valid  a  sale 
of  personal  property,  may  be  found  from  the 
fact  that  a  purchaser  of  fruit  In  bins  sent  a 
representative  the  same  evening  to  take  pos- 
sesslon  of  It,  and  th^  next  morning  sent  men 
to  prepare 'it  for  shipment,  although  on  the 


day  of  the  purchase  the  fruit  was  not  moved 
from  where  it  was  when  the  sale  took  place. 

(Mav  14,  1904.) 

APPEAL  by  defendant  from  a  judgment 
*  of  the  Superior  Court  for  Tehama 
County  in  favor  of  plaintiff  in  an  action 
brought  to  recover  possession  of  certain 
dried  fruit  which  had  been  seized  by  de- 
fendant under  a  writ  of  attachment.  Af- 
firmed. 

The  facts  are  stated  in  the  Commissioner's 
opinion. 

Messrs,  MoOoy  ft  Gana,  for  appellant: 

The  pretended  sale  of  the  property  was 
not  made  as  required  by  the  provisions  of 
S  3440  of  the  Civil  Code. 

This  fruit  was  purchased  by  the  plain- 
tiff oh  the  Saturday  before  January  6,  1903, 
and  there  was  no  delivery  whatever,  or 
even  pretended  delivery,  at  the  time,  nor 
for  two  days  thereafter.  This  failure  to 
make  immediate  delivery  and  take  actual 
possession  is  not  cured  by  any  subsequent 
possession  before  levy  of  attachment. 

Watson  V.  Rodgers,  53  Cal.  401 ;  Edwards 
V.  Sonoma  Valley  Bank,  59  Cal.  148. 

The  sale  and  purchase  relied  upon  as 
made  on  the  evening  of  January  6th  were 
not  '^accompanied  by  an  immediate  deliv- 
ery," or  "followed  by  an  actual  and  con- 
tinued change  of  possession." 

Stevens  v.  /ru»w,  15  Cal.  503,  76  Am.  Dec. 
500;  Weil  v.  Paul,  22  Cal.  492;  Cahoon  v. 
Marshall,  25  Cal.   198;   Woods  v.  Bughey, 

29  Cal.  467;  Hesthal  v.  Myles,  53  Cal.  623; 
Merrill  v.  Hurlburt,  63  Cal.  494;  Bell  v. 
McClellan,  67  Cal.  283,  7  Pac.  699;  Bunting 
V.  Saltz,  84  Cal.  168,  24  Pac.  167 ;  Mosgrove 
V.  Harris,  94  Cal.  162,  29  Pac.  490;  Broum 
V.  O'Neal,  96  Cal.  262,  29  Am.  St.  Rep.  Ill, 

30  Pac.  538;  Pearce  v.  Boggs,  99  Cal.  340, 
33  Pac.  906;  Murphy  v.  Mulgrew,  102  Cal. 
547,  41  Am.  St.  Rep.  200,  36  Pac.  857; 
RothsMld  V.  Swope,  116  Cal.  670,  48  Pac. 
911. 

The  delivery  must  be  made  of  the  prop- 
erty; the  vendee  must  take  the  actual  pos- 
session, that  possession  must  be  open  and 
unequivocal,  carrying  with  it  the  usual 
marks  and  indications  of  ownership  by  the 
vendee. 

Stevens  v.  Irwin,  15  Cal.  503,  76  Am.  Dec. 
500;   Weil  v.  PomI,  22  Cal.  492. 

In  the  case  at  bar  Gray,  the  vendor,  was, 
and  continued  to  be,  in  the  exclusive  pos- 
session of  the  ranch ;  and  he  continued  to  ex* 
ercise  acts  of  ownership  over  the  fruit. 


Note. — As  to  when  sale  of  goods  is  complet- 
ed and  necessity  of  delivery,  see  also  note  to 
Com.  V.  Hess,  17  L.  R.  A.  177,  and  the  other 
cases  In  this  series  of  Farmers*  Phosphate  Co. 
V.  Gill,  1  L.  R.  A.  767,  and  note;  Nash  v. 
Brewster,  2  L.  R.  A.  409;  Dunn  v.  State,  8 
65  L.  R.  A. 


L.  R  A.  199,  and  note;  Daugherty  v.  Fowler, 
10  U  R.  A.  814,  and  note;  Herr  v.  Denver  Mill. 
&  Mercantile  Co.  6  L.  R  A.  641 ;  New  Haven 
Wire  Co.  Cases,  6  L.  R.  A.  300;  and  Yockey  v. 
Norn,  26  L.  R.  A.  145. 
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Woods  V.  Bugbey,  29  Cal.  467;  Merrill 
T.  Hurlburt,  63  Cal.  494;  Bell  v.  McClellan, 
€7  Cal.  283,  7  Pac,  699;  Bunting  v.  SfaZte, 
84  Cal.  168,  24  Pac.  167 ;  Moagrove  v.  Har- 
ris, 94  Cal.  162,  29  Pac.  490;  Pearce  v. 
Boggs,  99  Cal.  340,  33  Pac.  906;  Murphy  v. 
Mulgrew,  102  Cal.  547,  41  Am.  St.  Rep. 
200,  36  Pac  857;  RothsohOd  v.  Bwope,  116 
Cal.  670,  48  Pac.  911. 

Mr.  Joltn  J.  "Wells,  for  respondent: 

By  immediate  delivery  is  not  meant  a 
delivery  instanter;  but  the  character  of  the 
property,  and  its  situation,  and  all  the 
circumstances  must  be  taken  into  considera- 
tion in  determining  whether  there  was  a  de- 
livery within  a  reasonable  time,  so  as  to 
meet  the  requirements  of  the  statute. 

Dubois  V.  8pinks,  114  Cal.  293,  46  Pac.  95. 

Had  the  plaintiff  engaged  men  to  go  there 
in  the  nighttime,  and  to  sack  and  remove 
the  fruit,  it  would  have  been  evidence  of 
fraud. 

Porter  v.  Bucher,  98  Cal.  459,  33  Pac. 
335. 

All  that  plaintiff  could  do  would  have 
been  to  do  as.  he  did. 

White  V.  Pease,  15  Utah,  170,  49  Pac. 
417;  Dubois  v.  Spinks,  114  Cal.  291,  4C 
Pac.  95. 

Where  the  evidence  tends  to  proVe  such 
delivery  and  change  of  possession,  the  find- 
ing of  the  court  will  not  be  disturbed. 

Dubois  V.  SpinkSy  114  Cal.  293,  46  Pac. 
95;  Porter  v.  Bucher,  98  Cal.  459,  33  Pac. 
335;  Claudius  v.  Aguirre,  89  Cal.  503,  26 
Pac.  1077;  Rothschild  v.  Swope,  116  Cal. 
677,  48  Pac.  911;  Hesthal  v.  Myles,  53  Cal. 
626. 

Any  delivery  that  is  sufficient  to  pass  the 
title  between  the  parties  is  still  sufficient, 
the  statute  only  adding  that  it  shall  be 
"immediate." 

Porter  v.  Bucher,  98  Cal.  459,  33  Pac. 
335. 

In  determining  the  kind  of  possession  nec- 
essary to  be  given,  regard  must  be  had,  not 
only  to  the  character  of  the  property,  but 
also  to  the  nature  of  the  transaction,  the  po- 
sition of  the  parties,  and  the  intended  use 
of  the  property. 

Ross  V.  8edgicick,  69  Cal.  248,  10  Pac. 
400;  Hart  v.  Mead,  84  Cal.  244,  24  Pac. 
118;  Morgan  v.  Miller,  62  Cal.  492;  Dubois 
v.  Spinks,  114  Cal.  291,  46  Pac.  95. 

Cooper,  C,  filed  the  following  opinion : 
Replevin  to  recover  the  possession  of  10 
tons  of  dried  peaches  taken  from  plaintiff 
by  defendant,  as  sheriff,  under  a  writ  of  at- 
tachment against  Le  Roy  Gray  and  Charles 
Gray,  hereafter  called  Gray  Brothers,  the 
said  \vTit  being  in  favor  of  the  Cone  &  Kim- 
ball Company,  a  corporation.  Plaintiff  re- 
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covered  judgment.    Defendant  moved  for  a 
new  trial,  which  was  denied,  and  this  ap- 
peal is  from  the  order  denying  a  new  trial. 
Plaintiff  claims  imder  a  sale  from  Gray 
Brothers,  and  no  question  is  made  as  to 
the  fact  of  such  sale,  nor  is  there  any  ques- 
tion as  to  actual  fraud  or  want  of  consider- 
ation.   The  sole  contention  of  defendant  is 
that  the  sale  to  plaintiff  was  oonstructively 
fraudulent,  because  not  accompanied  by  an 
immediate  delivery  and  followed  by  an  act- 
ual and  continual  change  of  possession,  as 
required  by  9  3440,  Civil  Code.    The  facU 
are  substantially  as  follows:    Gray  Brothers 
owned  a  fruit  ranch  a  few  miles  east  of  the 
town  of  Vina,  and  several  miles  from  Uie 
town  of  Red  Bluff.    On  Saturday,  January 
3,  1903,  they  had  the  dried  txMit  in  ques- 
tion, being  the  crop  of  1902,  unsacked,  lying 
loose  in  bins  in  a  house  about  80  or  100 
feet  from  the  dwelling  house  on  said  ranch. 
Plaintiffs  on  said  day  made  a  verbal  con- 
tract with  the  said  Gray  Brothers  to  pur- 
chase the  fruit  at  an  agreed  price,  but  no 
money  was  paid,  no  part  delivery,  and  no 
memorandum  in  writing.    On  Tu^ay,  Jan- 
uary 6th,  in  the  afternoon,  plaintiff  drove 
from  Red  Bluff  to  the  ranch  where  the  fmit 
was,  and  about  6  o'clock  of  said  day  signed 
a  written  contract  for  the  purchase  of  the 
fruit,  and  at  the  same  time  paid  $550  as 
part   payment   of  the   contract   price,  *and 
formally  took  possession.    He  then  drove  to 
Vina  and  hired  one  Waltz  to  go  to  the  ranch 
and   take   possession   of   the   fruit.     Waltz 
reached  the  ranch  that  same  night  about 
9  o'clock,  and  went  to  the  house  in  which 
the  fruit  was  stored,  looked  at  it,  tried  to 
close  the  door,  but  could  not  close  it  en- 
tirely because  it  was  damp  and  swollen.    He 
then  went  to  the  dwelling  house  of  Gray 
Brothers,  and  went  to  bed.    Plaintiff,  on  the 
night  of  the  6th,  after  sending  Waltz  out 
to  take  charge  of  the  fruit,  employed  men 
at  Vina  to  go  out  to  the  ranch  on  the  morn- 
ing of  the  7th  to  sack  the  fruit,  and  these 
men  did  go  to  the  ranch  for  said  purpose 
on  the  following  morning.    On  the  morning 
of  the  7th,  while  Waltz  was  at  breakfast, 
the  defendant  arrived  with  the  writ  of  at- 
tachment   and   went    to   the  fruit    bouse. 
Waltz,   however,   reached  the  house   where 
the  fruit  was  immediately  after  defendant, 
and   informed  him   that   plaintiff  was   the 
owner  of  the  fruit,  and  that  he  was  in  charge 
of  it  for  plaintiff.    At  the  time  the  defend- 
ant  arrived   at   the   ranch   neither   of  the 
Gray  brothers  was  there.    The  court  found 
that  on  the  6th  day  of  January,  1903,  the 
Gray  brothers  "sold  and  delivered  the  same 
[referring  to  the  fruit]  to  plaintiff,  and  on 
said  last-named  day  plaintiff  took  sole  pos- 
session thereof,  and  remained  in  such  ex- 
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elusive  possession  until  the  taking  thereof 
by  defendant.'' 

We  are  of  opinion  that  the  finding  is 
sustained  by  the  evidence.  The  question  as 
to  whether  or  not  there  has  been  an  imme- 
diate delivery  and  an  actual  and  continued 
change  of  possession  cannot  be  measured  by 
any  defined  rule,  like  a  problem  in  mathe- 
matics. It  depends  upon  the  facts  and  cir- 
cumstances of  each  separate  transaction.  It 
is  generally  a  question  depending  upon  such 
confiicting  evidence  and  such  a  variety  of 
circumstances  that  the  finding  of  the  jury 
or  of  the  trial  court  must  govern.  It  is 
claimed  that  the  sale  really  took  place  on 
January  3d,  but  we  are  of  opinion  that  the 
sale  must  be  treated  as  having  been  made 
on  the  6th,  when  plaintiff  went  out  to  the 
ranch,  viewed  the  fruit,  made  the  written 
contract,  and  paid  the  money.  Again,  the 
appellant  insists  that  even  this  is  not  sufBi- 
cient,  for  the  reason  that  the  fruit  remained 
in  the  same  house,  in  the  same  bins,  and  on 
the  same  ranch  at  the  time  it  was  levied 
upon  by  defendant,  and  that  there  was  not 
an  immediate  delivery.  We  think  the  words 
^'immediate  delivery"  must  be  given  a  rea- 
sonable construction.  The  words  do  not 
mean  a  delivery  instanier.  The  word  "im- 
mediate" is  defined  in  Bouvier's  Law  Dic- 
tionary ( Rawle's  Revision ) ,  where  it  is  said : 
"Strictly,  it  implies  not  deferred  by  any 
lapse  of  time;  but,  as  usually  employed 
it  is  rather  within  reasonable  time,  having 
due  regard  to  the  nature  and  circumstances 
of  the  case.  This  word  and  'immediately'  are 
of  no  very  definite  signification,  and  are 
much  subject  to  the  context.  In  legal  pro- 
ceedings they  do  not  impart  the  exclusion 
of  any  interval  of  time."  The  author  re- 
fers to  Qaddis  v.  Howell,  31  N.  J.  L.  313, 
where  it  waa  so  held.  In  the  later  case  of 
Neldon  v.  Smith,  36  N.  J.  L.  148,  it  was  held 
that  "immediate  delivery"  as  to  coal  had  a 
trade  meaning  among  coal  shippers,  and 
meant  during  the  current  month  in  which 
the  offer  is  made  and  accepted.  The  su- 
preme court  of  Missouri  held  in  a  late  case 
that  "immediate  notice"  may  be  construed 
to  mean  reasonable  notice.  MoFarland  v. 
United  States  Mut.  Acci,  Asso.  124  Mo.  204, 
27  S.  W.  430.  Our  own  court,  in  the  early 
case  of  Samuels  v.  Oorham,  6  Cal.  227,  said: 
"By  an  immediate  delivery  is  not  meant  a 
delivery  instanter;  but  the  character  of  the 
property  sold,  its  situation,  and  all  the  cir- 
cumstances must  be  taken  into  considera- 
tion in  determining  whether  there  was  a 
delivery  within  a  reasonable  time  so  as 
to  meet  the  requirement  of  the  statute,  and 
this  will  often  be  a  question  of  fact  for  the 
jury."  In  Carpenter  v.  Clark,  2  Nev.  246, 
it  was  said:  "Perhaps  a  delay  of  two  or 
three  days  in  making  a  delivery,  after  the 
iio  L.  R.  A. 


sale  is  otherwise  complete,  might  not  be  suf- 
ficiently immediate  to  meet  the  requirements 
of  the  statute.  That  is  a  fafit,  however, 
which  is  to  be  determined  by  a  considera- 
tion of  all  the  circumstances  of  each  case." 
In  Bassinger  v.  Spangler,  9  Colo.  189,  10 
Pac.  809,  it  was  held  that  the  fact  that 
property  was  sold  one  day  and  not  delivered 
until  the  next  does  not  render  the  sale  void. 
These  cases  were  cited  and  approved  by  this 
court  in  Dubois  v.  Spinks,  114  Cal.  289,  46 
Pac.  95,  where  it  was  held  that  when  a  large 
pile  of  126  cords  of  wood  was  placed  upon 
land  leased  by  the  wood  cutters  in  order 
to  retain  possession  of  it  as  security  for 
their  services,  and  the  owner  of  the  wood 
gave  plaintiff  a  bill  of  sale  in  order  to  get 
money  to  pay  the  wood  cutters,  and  pointed 
it  out  to  him  as  being  his,  the  delivery  was 
sufficient.  This  occurred  on  November  20th. 
The  wood  was  not  marked  in  any  way,  nor 
anyone  placed  in  charge  of  it.  It  was  un- 
derstood that  whatever  lien  the  wood  cut- 
ters had  on  the  wood  should  inure  to  the 
benefit  of  plaintiff.  The  constable,  Spinks, 
seized  the  wood  on  November  23d  by  virtue 
of  a  writ  of  execution.  It  was  said  in  the 
opinion  that  delivery  is  a  questioi^  of  fact, 
and,  where  "the  evidence  tends  to  prove  such 
delivery  and  change  of  possession,  the  find- 
ing of  the  court  will  not  be  disturbed."  In 
the  late  case  of  Hickey  v.  Coschina,  133  Cal. 
81,  65  Pac.  313,  it  was  held  that  the  em- 
ployment by  the  vendee  of  the  vendor  in  and 
about  the  cigar  store,  although  a  suspicious 
circumstance,  was  not  conclusive;  and,  in 
speaking  of  an  immediate  delivery  and  con- 
tinued change  of  possession,  the  court  said: 
"The  evidence  upon  this  question  was  con- 
flicting, but  the  jurors  were  the  judges  of 
the  question  of  fact,  and  by  their  verdict 
they  have  determined  that  there  was  such 
immediate  delivery  and  actual  and  continued 
change  of  possession."  In  this  case  the 
dried  fruit  bad  to  be  sacked  before  it  could 
be  safely  moved  by  plaintiff.  It  was  not 
required  of  plaintiff  that  he  should  have 
taken  men  to  the  ranch  and  commenced 
sacking  it  on  the  night  of  the  6th.  He  did 
hire  a  man  to  go  out  to  the  ranch  and  take 
charge  of  it  imtil  the  men  could  reach 
there  on  the  morning  of  the  7th  for  the 
purpose  of  sacking  it.  The  man  so  hired 
went  to  the  ranch  and  to  the  fruit  house. 
If  he  had  slept  in  the  fruit  house,  and  had 
his  breakfast  brought  to  him  there,  and 
had  been  there  when  the  sheriff  arrived,  it 
would  only  have  informed  the  sheriff  that 
the  fruit  had  been  sold  to  plaintiff,  who  was 
claiming  possession  through  such  hired  man. 
The  same  notice  was  given  to  the  sheriff  im- 
mediately after  he  went  to  the  fruit  house. 
Before  he  attempted  to  move  the  fruit,  and 
before  any  expense  had  been  incurred  in 
60 
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moving  it,  he  was  met  by  Waltz  who  showed 
him  his  authority  in  writing  from  plaintiff, 
and  said  t<f  him :  "You  are  meddling  with 
somebody  else's  fruit;  that  fruit  belongs  to 
Mr.  Feeley."  The  defendant,  when  he  went 
to  the  ranch,  appears  to  have  gone  to  the 
fruit  house,  and  then  opened  the  door  and 
went  in  without  any  permission  from  any- 
one. He  found  no  one  in  the  fruit  house. 
He  did  find  Waltz  on  the  premises,  claiming 
to  be  in  charge.  He  did  not  find  Gray 
Brothers  there. 

We  advise  that  the  order  be  affirmed. 

We  concur:  Gray,  C;  Smitli,  C. 

Per  Onriam: 

For  the  reasons  given  in  the  foregoing 
opinion,  the  order  appealed  from  w  af- 
firmed. 

Lorigan,    Henshaw   and    MoFarland, 

JJ.,  concur. 


Re  Application   of   Sarah   F.   LEMON   for 
Writ  of  Habeas  Corpus. 

(143   Cal.   558.) 

1.  The  creation  of  a  municipal  corpo- 
ration with  the  powers  conferred  by  a  par- 
ticular title  of  the  Political  Code  makes  the 
provislous  of  such  title  a  part  of  the  corporate 
charter ;  and,  when  more  than  one  title  ex- 
ists of  the  specified  number,  that  title  will 
be  included  which  is  plainly  the  only  one  ap- 
plicable. 

2.  A  classification  of  restaurants,  for 
the  purpose  of  a  revenue  tax,  into 
those  where  meals  are  cooked  and  served  by 
the  j)roprietor  or  a  member  of  his  family,  and 
those  where  they  are  not,  imposing  a  lower 
tax  upon  the  former,  is  not  void  as  an  un- 
just dibcrimination. 

(Bcatty,  Ch.  J.,  and  Lorigan^  J.,  dissent.) 

(June  14,   1904.) 

APPLICATION  for  a  writ  of  habeas  cor- 
pus to  release  petitioner  from  the  cus- 
tody of  J.  A.  Maben,  marshal  of  the  city 
of  Mar5\«<ville,  to  which  she  had  been  com- 
mitted for  alleged  violation  of  a  municipal 
ordinance.  Petitioner  remanded. 
The  facts  are  stated  in  the  opinion. 


Note. — For  the  similar  question  as  to  valid- 
ity of  statute  exempting  persons  peddling  their 
own  products  or  manufactures  from  license  tax 
imposed  on  peddlers  generally,  see,  in  this 
series.  State  ea  ret.  Luria  v.  Wagener,  88  L.  R. 
A.  677,  and  Kosenhloom  v.  State,  57  L.  R.  A. 
922. 

As  to  necessity  of  uniformity  in  license  or 
privilege  taxes  generally,  see  Com.  use  of  Titus- 
vllle  v.  Clark,  57   L.   R.  A.  348,  and  footnote 
thereto. 
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Messrs.  Jacob  Samuels  and  "W.  H. 
Oarlin,  for  petitioner: 

The  ordinance  in  question  was  passed  for 
the  purpose  of  raising  revenue,  and  as  such 
has  had  no  validity  since  March  23,  1901. 

Ex  parte  Pfirrmwnn,  134  Cal.  143,  66  Paa 
205;  Sonora  v.  Curtin,  137  Cal.  583,  70  Pac 
674;  Satita  Monica  v.  Ouidinger,  137  Cal. 
658,  70  Pac.  732. 

The  ordinance  in  question  is  rot  witUUi 
the  police  powers  of  the  common  council  of 
the  city  of  Marysville,  either  for  police  con- 
trol or  police  regulation. 

Sonora  v.  Curtin,  137  Cal.  583,  70  Pac 
674;  Santa  Monica  v.  Ouidinger,  1S7  Cal. 
658,  70  Pac.  732;  Cooley,  Const.  Lim.  6th 
ed.  p.  744;  Ex  parte  Whitwell,  98  Cal.  73, 
19  L.  R.  A.  727,  35  Am.  St.  Rep.  162,  32 
Pac.   870. 

Mr.  Arthur  H.  Redinston,  for  respond- 
ent: 

A  restaurant  may  be  licensed  under  the 
police  power. 

22  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  931; 
Ex  parte  Lacey,  108  Cal.  326,  38  L.  R.  A. 
640,  49  Am.  St.  Rep.  93,  41  Pac.  411; 
Los  Angeles  v.  Hollywood  Cemetery  Asso. 
124  Cal.  347,  71  Am.  St.  Rep.  75,  57  Pac 
153;  Chicago  v.  Stratton,  162  111.  494,  36 
L.  R.  A.  84,  53  Am.  St.  Rep.  325,  44  N.  E. 
853;  Kinsley  v.  Chicago,  124  111.  359,  16 
N.  E.  260;  State  ex  rel.  Spangenherg  v.  Mo- 
Mahon,  62  Minn.  110,  64  N.  W.  92;  Quf^ 
dling  v.  Chicago,  176  111.  340,  48  L.  R.  A. 
230,  52  N.  E.  44;  /?€  Tick  TTo,  68  Cal.  294, 
58  Am.  Rep.  12,  9  Pac.  139;  Re  Hang  Kie, 
69  Cal.  149,  10  Pac.  327 ;  Ex  parte  Ah  Toy, 
57  Cal.  92;  St  Johnshury  v.  Thompson,  59 
Vt.  300,  59  Am.  Rep.  731,  9  Atl.  571;  State 
V.  Freeman,  38  N.  H.  426;  Bannan  v.  To- 
ronto, 22  Ont.  Rep.  274;  Com.  v.  Muir,  180 
Pa.  47,   36  Ati.   413. 

The  ordinance  itself  is  one  of  regula- 
tion. 

Horr  A  B.  Mun.  Pol.  Ord.  9  135,  p.  105; 
Ex  parte  Mount,  66  Cal.  448,  6  Pac.  78; 
Ex  parte  Li  Protti,  68  Cal.  636,  10  Pac 
113;  Amador  County  v.  Kennedy,  70  Cal. 
458,  11  Pac.  757;  San  Luis  Obispo  County 
V.  Oreenherg,  120  Cal.  300,  52  Pac.  797; 
Ex  parte  Haskell,  112  Cal.  412,  32  L.  R.  A. 
527,  44  Pac.  726. 

The  right  to  license  under  the  power  of 
regulation  imports  the  right  to  exact  a  li- 
cense fee;  and  the  exaction  of  a  license  fee 
is  Itself  a  mode  of  regulation. 

1  Smith's  Beach,  Mun.  Corp.  ed.  1903,  ( 
618;  Kinsley  v.  Chicago,  124  111.  359,  16 
N.  E.  260;  Oundling  v.  Chicago,  176  IlL 
340,  48  L.  R.  A.  230,  62  N.  E.  44;  State 
ex  rel.  Spangenherg  v.  McMahon,  62  Minn. 
110,  64  N.  W.  92;  Ex  parte  Mount,  66  CaL  . 
448,  6  Pac  78;  Ex  parte  Ah  Toy,  57  Cal. 
92;  Farwell  v.  Chicago,  71  111.  269. 
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If  the  lee  required  is  not  plainly  unrea- 
sonable, the  courts  ought  not  to  interfere 
with  the  discretion  of  the  municipal  au- 
thorities fixing  it;  and,  unless  the  contrary 
appears  on  the  face  of  the  ordinance  re- 
quiring it,  they  should  presume  it  to  be 
reasonable. 

2  Smith's  Beach,  Mun.  Corp.  $  1347;  1 
Tiedeman,  State  &  Federal  Control  of  Per- 
sons &  Property,  p.  483;  Ex  parte  MoNally, 
73  Cal.  032,  16  Pac  308;  United  States 
Distilling  Co,  v.  Chicago,  112  111.  19;  Van 
Hook  V.  Selma,  70  Ala.  301,  45  Am.  Rep. 
85;  Tomlinson  v.  Indianapolis,  144  Ind.  142, 
30  L.  R.  A.  413,  43  N.  E.  9;  Kinsley  v. 
Chicago,  124  111.  369,  10  N.  E.  200. 

Ansellotti,  J.,  delivered  the  opinion  of 
the  court: 

The  petitioner  seeks  by  this  proceeding 
to  be  discharged  from  the  custody  of  the 
marshal  of  the  city  of  Maiysville.  It  ap- 
pears from  the  record  that  she  is  detained 
in  custody  by  virtue  of  a  judgment  of  the 
police  court  of  said  city,  pronounced  upon 
a  conviction  of  a  violation  of  the  provisions 
of  a  city  ordinance  prohibiting  the  carrying 
on  of  certain  kinds  of  business,  therein 
named,  without  first  having  paid  for  and 
procured  the  municipal  license  thereby  re- 
quired and  provided.  The  particular  busi- 
ness alleged  to  have  been  so  carried  on  by 
her  was  that  of  a  restaurant,  and  the  sec- 
tion of  the  ordinance  relative  thereto  reads 
as  follows,  viz.:  "Any  person  or  persons 
keeping  a  hotel  where  the  charge  for  single 
meals  is  in  every  case  and  for  every  meal 
less  than  25  cents  shall  pay  a  monthly  li- 
cense of  $8,  all  others  $10;  and  any  person 
or  persons  keeping  a  restaurant,  boarding 
house,  or  place  where  meals  or  board  is 
furnished  for  pay,  other  than  hotels  and  pri- 
vate boarding  houses,  shall  pav  a  monthly 
license  of  $3  where  the  meals  are  cooked  and 
served  by  a  proprietor  or  members  of  his 
family,  otherwise  $8 ;  except  that  where  the 
same  is  opened  for  one  day  or  less  the  license 
shall  be  for  $3.  .  .  ."  The  petitioner 
was  charged  with  carrying  on  a  restaurant 
where  the  meals  were  neither  cooked  nor 
served  by  said  defendant  or  by  any  member 
or  members  of  her  family. 

Petitioner  contends  that  the  ordinance  in 
question,  so  far  as  it  relates  to  the  busi- 
ness of  keeping  a  restaurant,  is  solely  a 
revenue  measure  and  that,  in  view  of  the 
provisions  of  $  3300,  Political  Code,  enact- 
ed in  the  year  1901  (Stat.  1901,  p.  035, 
chap.  209 ) ,  the  city  has  no  power  to  impose 
a  license  tax  for  revenue.  We  consider  it 
unnecessary  to  determine  whether  the  license 
tax  upon  the  business  in  question,  imposed 
by  this  ordinance,  was  imposed  solely  for 
revenue  purposes,  or  whether,  as  contended 
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by  respondent,  the  imposition  of  such  tax 
is  a  valid  exercise  of  the  police  power  of 
regulation,  as  we  are  satisfied  that  the  city 
of  Marysville  has  the  power,  notwithstand- 
ing the  provisions  of  S  3300,  Pol.  Code,  to 
impose  and  collect  license  taxes  for  revenue 
for  municipal  purposes.  The  city  of  Marys- 
ville is  a  municipal  corporation,  existing 
under  a  special  act  of  the  legislature  en- 
titled "An  Act  to  Reincorporate  the  City 
of  Marysville,"  approved  March  7,  1870. 
SUt.  1875-1870,  p.  149,  chap.  149.  In  Ex 
parte  Helm,  143  Cal.  653,  77  Pac.  453,  we 
hold  that  cities  and  towns,  existing  under 
special  acts  of  the  legislature  adopted  prior 
to  the  ticking  effect  of  the  present  Constitu- 
tion, have  not  been,  since  the  adoption  of 
the  "municipal  affairs"  amendment  of  $ 
0,  art.  11,  of  the  Constitution,  subject  to  or 
controlled  by  general  laws,  so  far  as  "mu- 
nicipal affairs"  are  concerned;  and  that  the 
provisions  of  such  special  acts,  so  far  as  they 
relate  to  "municipal  affairs,"  cannot  be  af- 
fected by  any  law  enacted  by  the  legislature 
of  the  state.  It  was  also  held  in  that  case, 
following  Ex  parte  Braun,  141  Cal.  204,  74 
Pac.  780,  that,  where  the  power  to  impose  a 
license  tax  for  revenue  for  municipal  pur- 
poses is  conferred  upon  a  municipality,  that 
power  becomes  a  "municipal  affair."  The 
question,  then,  is  as  to  whether  or  not  the 
special  act  under  which  Marysville  exists, 
which  is  its  legislative  charter,  confers 
upon  it  the  power  to  impose  a  license  tax 
for  revenue  purposes.  That  act  does  not 
specify  the  powers  granted,  except  by  ref- 
erence to  another  statute,  the  provision  be- 
ing as  follows,  viz.: 

"Section  1.  The  territory  described  in  5  2 
of  this  act,  and  the  inhabitants  therein  re- 
siding, are  hereby  declared  to  be  a  munic- 
ipal corporation,  with  the  powers  and  un- 
der the  provisions  of  title  3  of  the  Political* 
Code  of  this  state,  to  be  known  in  law  as 
the  'City  of  Marysville.'" 

The  Political  Code  has  always  contained 
five  titles  "three,"  one  in  each  of  the  five 
"parts"  of  such  Code;  but  the  reference  in 
question  was  clearly  to  title  3  of  part  4  of 
said  Code,  the  expressed  title  of  which  was 
"The  Government  of  Cities."  Title  3  of  part 
1  related  to  the  "Political  Rights  and  Duties 
of  Persons,"  title  3  of  part  2  to  "Legal 
Distances  in  the  State,"  title  3  of  part  3  to 
"Education,"  and  title  3  of  part  5  to  "Pub- 
lication of  the  Codes,"  while  part  4  related 
to  "Tlie  Government  of  Counties,  Cities,  and 
Towns,"  title  3  thereof  being  entitled  as 
above  stated.  The  legal  effect  of  the  ref- 
erence contained  in  S  I  of  the  Marysville 
reincorporation  act  was,  therefore,  to  make 
title  3  of  part  4  of  the  Political  Code  a 
part  of  the  charter  of  the  city  of  Marysville. 
People  V.   Whipple,  47   Cal.  592;   Buck  v. 
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Eureka,  109  Gal.  504,  508,  30  L.  R.  A.  409, 
42  Pac.  243.  By  the  provisions  of  §  4408, 
Pol.  Code,  contained  within  that  title,  as 
such  section  was  originally  enacted  and  as 
it  existed  at  the  time  of  the  approval  of 
the  Marysville  reincorporation  act,  the  pow- 
er to  impose  and  collect  license  taxes  for 
revenue  for  municipal  purposes  was  clearly 
conferred  upon  the  common  council  of  any 
city  or  town  coming  within  the  provisions 
of  such  title.  When  that  title  was  by  legis- 
lative enactment  made  a  part  of  the  char- 
ter of  Marysville,  such  power  was  neces- 
sarily conferred  upon  the  common  council 
thereof.  It  is  unnecessary  here  to  deter- 
mine what  would  have  been  the  effect  of  any 
subsequent  amendment  or  repeal  of  any  pro- 
vision of  this  title  relative  to  the  power  so 
conferred.  Section  4408  has  never  been 
amended  or  repealed,  and  there  has  been  no 
amendment  of  any  section  contained  in  the 
title,  or  any  addition  thereto,  that  in  any 
way  relates  to  the  question  under  discussion. 
It  is  further  urged  by  petitioner  that 
the  provision  of  the  ordinance  relating  to 
restaurants,  boarding  houses,  and  places 
where  meals  or  board  is  furnished  for  pay, 
other  than  hotels  and  private  boarding 
houses,  is  void,  in  that  it  unreasonably  dis- 
criminates between  such  places  where  the 
meals  are  cooked  and  served  by  a  proprietor 
or  members  of  his  family,  and  those  where 
the  meals  are  not  so  cooked  and  served ;  the 
license  tax  upon  the  former  class  being  $3 
per  month,  and  the  tax  upon  the  latter  be- 
ing $8  per  month.  The  method  of  classi- 
fication here  adopted  is  somewhat  unique, 
but  we  cannot  say  that  it  was  beyond  the 
power  of  the  council.  The  right  to  regulate 
the  license  tax  to  be  paid  by  persons  en- 
gaged in  the  same  occupation  according  to 
the  amount  of  business  done  is  well  recog- 
'nized;  in  fact,  it  is  often  required  by  char- 
ter provision  or  legislative  enactment  that 
the  license  tax  shall  be  proportionate  to 
the  amount  of  business.  The  amount  to  be 
paid  by  those  engaged  in  a  certain  business 
may  be  made  to  depend  upon  the  amount  of 
receipts  from  the  business  {8an  Luis  Ohiapo 
County  V.  Oreenherg,  120  Cal.  300,  52  Pac. 
797),  or  upon  the  amount  of  sales  or  busi- 
ness transacted  {Ex  parte  Mount,  66  Gal. 
448,  6  Pac.  78) ,  or  upon  the  amount  of  stock 
on  hand  {Saks  v.  Birmingham,  120  Ala.  190, 
24  So.  728).  It  has  been  held  that  the 
amount  of  license  tax  to  be  paid  by  those 
engaged  in  the  laundry  business  may  be 
graded  according  to  the  number  of  persons 
employed  or  used,  the  court  saying  that  this 
is  one  way  of  gauging  the  amount  of  busi- 
ness done  by  a  laundry.  Ew  parte  Li  Protti, 
68  Cal.  635,  10  Pac.  113.  It  has  also  been 
held  that  a  lower  rate  of  license  tax  may  be 
fixed  for  the  man  who  sells  liquor  at  retail 
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at  a  tavern  or  public  watering  place  outside 
of  a  village,  town,  or  city  than  for  the  per- 
son elsewhere  engaged  in  the  same  business; 
the  court  saying  that  "the  difference  be- 
tween the  quantum  of  sales  made  and  the 
prospective  profit  to  be  realized  ...  is 
manifest  to  everyone.  This  difference  am- 
ply justifies  the  discrimination  made  by  the 
ordinance."  Amador  County  v.  Kennedy,  70 
Cal.  458,  11  Pac.  757.  In  Est  parte 
Haskell,  112  Cal.  412,  32  L.  R.  A.  527,  44 
Pac.  725,  discrimination  between  those  sell- 
ing certain  articles  at  a  fixed  place  of  busi- 
ness and  those  otherwise  selling  the  same 
articles  was  sustained;  the  court  holding 
that  the  legislative  body  had  the  right  to 
discriminate  between  different  methods  of 
conducting  the  same  business. 

License  taxes  on  hotels,  proporticmed  to 
the  number  of  rooms  therein,  have  been  up- 
held (J8f*.  Louis  V.  Bircher,  7  Mo.  App.  169) : 
and  in  Fulgum  v.  Nashville,  8  Lea,  635,  it 
was  held  that  the  exemption  of  hotels  hav- 
ing less  than  ten  rooms  from  the  license  tax 
of  $40  and  1  per  cent  of  the  actual  rental 
or  estimated  value  thereof,  imposed  on  ho- 
tels, did  not  render  the  law  objectionable. 
The  rule  underlying  the  decisions  upon  the 
matter  appears  to  be  that  while  the  state, 
county,  or  city  cannot  discriminate,  in  the 
imposition  of  those  taxes,  between  persons 
exercising  the  same  privilege,  by  imposing 
different  taxes  upon  persons  similarly  sit- 
uated, it  may  classify  and  tax  occupations, 
grading  the  privilege  .tax  by  the  amount  of 
business  done,  that  different  methods  of  ac- 
complishing this  may  be  adopted,  and  that 
any  classification  reasonably  designed  to  at- 
tain this  object  is  within  its  power  to  make. 
It  is  clear  that  as  a  general  rule  a  restau- 
rant or  boarding  house  where  the  meals  are 
wholly  cooked  and  served  by  the  proprietor 
and  members  of  his  family  must  be  a  very 
small  affair,  hardly  rising  to  the  dignity  of 
a  "restaurant"  or  "boarding  house."  Or- 
dinarily, the  accommodations  and  service  at 
such  a  place  must  necessarily  be  very  limit- 
ed, and  the  amount  of  business  done  must 
consequently  be  very  small.  There  may  be 
exceptional  cases,  it  is  true,  where,  by  rea- 
son of  the  magnitude  of  the  proprietors  fam- 
ily a  very  pretentious  and  prosperous  busi- 
ness might  be  conducted  without  the  aid  of 
a  single  employee.  We  must,  however,  judge 
of  the  reasonableness  of  the  ordinano«»  in 
question  by  what  we  know  of  the  general 
conditions,  and  not  hold  it  void  simply  be- 
cause in  some  exceptional  case  it  may  re- 
sult in  imposing  unequal  burdens.  Absolute 
uniformity  in  the  practical  application  of 
laws  relating  to  taxation  can  never  be  at- 
tained, and  to  prohibit  the  enforcement  of 
laws  which  fail  to  bring  such  absolute  uni- 
formity would  be  to  abolish  all  taxatioo 
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The  classification  here  adopted  is  probably 
no  more  likely  to  practically  result  in  un- 
fair discrimination  between  those  similarly 
situated  as  to  amoimt  of  business  than  a 
classification  according  to  the  number  of 
rooms  in  a  hotel,  or  the  number  of  em- 
ployees in  a  laundry;  and  the  ordinary  ef- 
fect of  the  enforcement  of  the  provision  as 
it  stands  will  be  that  those  doing  the  great- 
er amount  of  business  will  pay  the  higher 
tax  fixed  thereby.  Speaking  of  a  somewhat 
similar  objection  to  an  ordinance  in  Ex 
parte  Haskell,  112  Cal.  412,  416,  32  L.  R.  A. 
527,  44  Pac.  726,  this  court  said:  "It  is 
urged  .  .  .  that  the  particular  provision 
in  question  is  unreasonable  and  oppressive, 
and  that  it  is  unequal  and  unlawfully  dis- 
criminating. ...  A  municipal  ordinance 
must  be  very  clearly  obnoxious  to  such  ob- 
jections, as  those  made,  or  some  one  of 
them,  before  it  will  be  declared  invalid  by 
the  courts.  Every  intendment  is  to  be  in- 
dulged in  favor  of  its  validity,  and  all 
doubts  resolved  in  a  way  to  uphold  the  law- 
making power;  and  a  contrary  conclusion 
will  never  be  reached  upon  light  considera- 
tion. It  is  the  province  and  right  of  the 
municipality  to  regulate  its  local  affairs, — 
within  the  law,  of  course, — and  it  is  the 
duty  of  the  courts  to  uphold  such  regula- 
tions, except  it  manifestly  appear  that  the 
ordinance  or  by-law  transcends  the  power  of 
the  municipality,  and  contravenes  rights  se- 
cured to  the  citizen  by  the  Constitution  or 
laws  made  in  pursuance  thereof."  This  dec- 
laration finds  ample  support  in  the  authori- 
ties. In  this  case  we  cannot  say  that  the 
provision. in  question  was  not  a  reasonable 
exercise  of  the  power  to  fix  the  license  tax 
of  restaurant  and  boarding-house  keepers  in 
proportion  to  the  amount  of  business  done. 

The  writ  heretofore  issued  is  discharged, 
and  the  petitioner  remanded. 

We  concur :  Shaw,  J. ;  MoFarland,  J. ; 
Henshaw,  J.;   Van  Byke,  J. 

Beatty,  Ch.  J.,  dissenting: 

I  dissent,  upon  the  grounds  stated  in  my 
dissenting  opinion  in  Ex  parte  Braun,  141 
Cal.  204,  74  Pac.  780. 

I  dissent:     Lorisan,  J. 


Sampson  B.  WRIGHT  et  al.,  Appts., 

V, 

Herbert  W.  AUSTIN  et  al,  Respts. 

(143  Cal.  236.) 

A  Itiirh^^aT  easemeiit  does  not  Include 

Notb.^-Ab  to~rIght  of  city  to  maintain  well 
for  public  use  in  street,  see,  in  this  series, 
Lostutter  v.  Aurora,  12  L.  R.  A.  269. 

As  to  grant  by  city  of  right  to  maintain  well 
in  public  street,  see  Snyder  v.  Mt.  Pulaski,  44 
L.  R.  A.  407. 
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tlie  riffht  to  bore  welU  within  the  limits 
of  the  highway  to  obtain  water  to  sprinkle 
the  road  and  keep  it  in  repair. 

(May  11,  1904.) 

APPEAL  by  plaintiffs  from  a  judgment  of 
the  Superior  Court  for  Sonoma  County 
in  favor  of  defendants  in  an  action  brought 
to  enjoin  the  drilling  of  a  well.    Reversed, 

The  facts  are  stated  in  the  opinion. 

Messrs,  Buttn  ft  Weske,  for  appellants: 

The  owner  of  the  fee  over  which  a  high- 
way is  acquired  by  user  retains  full  title  to 
the  land,  subject  only  to  the  right  of  the 
public  to  pass  and  repass  over  it,  and  the 
incidental  right  of  the  officers  to  keep  the 
same  in  repair.  He  owns  the  grass  and  trees 
growing  thereon. 

People  V.  Foss,  80  Mich.  669,  8  L.  R.  A. 
472,  20  Am.  St.  Rep.  532,  45  N.  W.  480. 

He  owns  the  springs,  and  the  public  can- 
not divert  the  water  therefrom. 

Old  Town  V.  DooZey,  81  111.  265;  Suffield 
V.  Hathaioay,  44  Conn.  521,  26  Am.  Rep. 
483. 

He  owns  the  soil  and  mineral  deposits 
found  on  the  highway. 

Fisher  v.  Rochester,  6  Lans.  226;  Oidney 
V.  Earl,  12  Wend.  98;  Jackson  ex  dem, 
Yates  V.  Hathaway,  15  Johns.  462,  8  Am. 
Dec.  263. 

The  percolating  water  is  a  part  of  the 
soil,  and  belongs  to  the  fee. 

Hanson  v.  McCue,  42  Cal.  303,  10  Am. 
Rep.  299;  Southern  P.  R,  Co,  v.  Dufour, 
95  Cal.  615,  19  L.  R.  A.  92,  30  Pac.  783. 

The  owner  of  the  fee  may  sink  a  drain  or 
water  course  below  the  surface  of  the  high- 
way. 

15  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  419. 

He  may  bring  ejectment  for  the  fee  in 
case  of  its  unlawful  occupation  by  others. 

Coburn  V.  Ames,  52  Cal.  387,  28  Am.  Rep. 
634;  15  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  419. 

He  may  bring  trespass  against  a  person  or 
corporation  making  a  wrongful  use  of  the 
highway. 

Board  of  Trade  Teleg.  Co,  v.  Barnett,  107 
111.  507,  47  Am.  Rep.  463;  Burr  v.  Stevens, 
90  Me.  500,  38  Atl.  647 ;  Thomas  v.  Hunt, 
134  Mo.  392,  32  L.  R.  A.  857,  36  S.  W.  581. 

An  injunction  may  likewise  be  maintained 
by  the  owner  of  the  fee  in  a  proper  case  to 
restrain  the  wrongful  use  of  the  highway. 

15  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  419. 

The  public  has  no  right  to  disturb  the  fee 
and  remove  the  soil  at  a  point  where  the 
road  is  not  out  of  repair. 

Pumpelly  v.  Oreen  Bay  d  M,  Canal  Co. 
13  Wall.  166,  20  L.  ed.  567;  Rich  v.  Uinne- 
apolis.  37  Minn.  423,  5  Am.  St.  Rep.  861,  35 
N.  W.  2;  Viliski  v.  Minneapolis,  40  Minn. 
304,  3  L.  R.  A.  831,  41  N.  W.  1050;  Althen 
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V.  Kelli/,  32  Minn.  280,  20  N.  W.  188;  8t. 
Anthony  Falls  Water-PoiDer  Co.  v.  King 
Wrought-Iron  Bridge  Co,  23  Minn.  186,  23 
Am.  Dec.  682;  Robert  v.  SOiler,  104  N.  Y. 
229,  58  Am.  Rep.  498,  10  N.  E.  428;  OambU 
V.  Pettijohn,  116  Mo.  375,  22  S.  W.  783; 
Biggins  v.  Reynolds,  31  N.  Y.  151;  West 
Covington  v.  Freking,  8  Bush,  121 ;  Tuoker 
y.  Eldred,  6  R.  I.  404;  Ladd  v.  French,  3 
Silv.  Sup.  Ct.  1,  6  N.  Y.  Supp.  56;  Aurora 
V.  Fow,  78  Ind.  1 ;  Delphi  v.  Ev<ms,  36  Ind. 
SJp,  10  Am.  Rep.  12 ;  Tumer%  v.  Rising  Sun 
d  L.  Tump,  Co,  71  Ind.  547;  Cuming  v. 
Prang,  24  Mich.  517;  Overman  v.  May,  35 
Iowa,  89;  Cotanch  v.  Orover,  57  Hun,  272, 
10  N.  Y.  Supp.  754;  Anderson  v.  Bement, 
13  Ind.  App.  248,  41  N.  E.  547;  Elliott, 
Roads  &  Streets,  p.  523;  2  Beach,  Pub. 
Corp.  9  1145;  2  Dill.  Mun.  Corp.  §9  687- 
689;  Maoon  v.  Hill,  58  6a.  595;  Smith  v. 
Rome,  19  6a.  89,  63  Am.  Dec.  298;  Bishop, 
Non-Contract  Law,  9  990;  Leonard  v.  Cin- 
cinnati, 26  Ohio  St.  447;  Oidney  v.  Earl, 
12  Wend.  98;  Jackson  ex  dem.  Yates  v. 
Hathaway,  15  Johns.  447,  8  Am.  Dec.  263; 
M'illiams  v.  Kenney,  14  Barb.  629;  3  Kent, 
Com.  pp.  432,  433. 

The  sinking  of  a  well  at  a  point  in  the 
roadway  where  the  same  is  not  out  of  repair 
is  not  an  incident  necessary  to  the  enjoy- 
ment, or  to  the  maintaining,  of  the  roadway. 

Warren  County  v.  Mankey,  29  Ind.  App. 
55,  63  N.  E.  864 ;  Overmam,  v.  May,  35  Iowa, 
89;  Kelly  v.  Donahoe,  2  Met.  (Ky.)  482; 
Small  V.  Danville,  51  Me.  359;  Baker  v. 
Shephard,  24  N.  H.  208. 

The  sole  use  to  which  the  public  put  the 
land  in  question  was  that  of  travel, — the 
right  to  pass  and  repass  over  the  roadway. 

The  rights  acquired  by  prescription  cannot 
extend  beyond  the  user. 

North  Fork  Water  Co.  v.  Edvcards,  121 
Cal.  662,  54  Pac.  69 ;  Allen  v.  San  Jos4  Land 
d  Water  Co.  92  Cal.  141,  15  L.  R.  A.  93,  28 
Pac.  215;  Buffalo  v.  Pratt,  131  N.  Y.  293, 
15  L.  R.  A.  413,  27  Am.  St.  Rep.  592,  30  N. 
E.  233;  Dyer  v.  Walker,  99  Wis.  404,  75 
N.  W.  79;  Washb.  Easements,  p.  135;  Mc- 
Rose  V.  Bottyer,  81  Cal.  125,  22  Pac.  393. 

But  there  can  be  no  easement  acquired  by 
prescription  to  percolating  water. 

1  Boone,  Real  Prop.  2d  ed.  §  46;  Oreen- 
leaf  V.  Francis,  18  Pick.  122;  Frazier  v. 
Brown,  12  Ohio  St.  311;  Wheatley  v.  Baugh, 
25  Pa.  528,  64  Am.  Dec.  721. 

The  owner  of  the  fee  is  entitled  to  com- 
pensation for  every  new  use  or  easement 
that  may  be  imposed  upon  his  property. 

White  v.  Northtvestei-n  N.  C,  R.  Co.  113 
N.  C.  610,  22  L.  R.  A.  627,  37  Am.  St.  Rep. 
639,  18  S.  E.  330;  Huffman  v.  State,  21  Ind. 
App.  449,  69  Am.  St.  Rep.  369,  52  N.  E. 
713;  Postal  Teleg.  Cable  Co.  v.  Eaton,  170 
111.  613,  39  L.  R.  A.  722,  62  Am.  St.  Rep. 
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390,  49  N.  E.  365;  Moore  v.  Clear  Lake 
Watericorks,  68  Cal.  146,  8  Pac.  816;  Spar- 
gur  V.  Heard,  90  Cal.  221,  27  Pac.  198. 

Messrs.  O.  H.  Pond  and  B.  Ii.  Thomp- 
son, for  respondents: 

The  contention  that  because  the  highway 
was  not  out  of  repair  at  the  immediate  point 
where  the  well  was  sunk  the  water  could  not 
be  taken  to  repair  and  maintain  the  highway 
at  other  points  on  the  highway  is  not  tena- 
ble under  the  authorities. 

New  Haven  v.  Sargent,  38  Conn.  50,  9  Am. 
Rep.  360;  2  Dill.  Mun.  Corp.  p.  816;  Aurora 
V.  Fox,  78  Ind.  1 ;  Anderson  v.  Bement,  13 
Ind.  App.  248,  41  N.  E.  547;  Elliott,  Roads 
&  Streets,  p.  523. 

The  easement  is  not  curtailed  to  a  bare 
passage,  but  carries  with  it  the  incidentals 
to  maintain  the  passage  in  a  reasonable 
manner. 

West  v.  Bancroft,  32  Vt.  367;  Cone  v. 
Hartford,  28  Conn.  363 ;  People  v.  Kerr,  27 
N.  Y.  188. 

The  proper  public  authorities  of  a  town 
have  the  right  to  place  in  a  highway  reser- 
voirs for  the  purpose  of  retaining  water  to 
sprinkle  it,  and  the  owner  of  the  fee  cannot 
maintain  an  action,  therefor. 

West  v.  Bancroft,  32  Vt.  367. 

Where  the  owner  of  land  dedicates  it  to 
the  public  for  a  road,  he  impliedly  grants 
the  appendant  right  to  make  sueh  use  of  it 
as  shall  suitably  fit  it  for  travel. 

Elliott,  Roads  &  Streets,  p.  360 ;  Cave  v. 
Crafts,  53  Cal.  140;  New  Haven  v.  Sargent, 
38  Conn.  50,  9  Am.  Rep.  360;  2  Dill.  Man. 
Corp.  p.  16. 

The  county  has  the  right  to  use  the  land 
and  the  materials  thereon  for  the  purpose 
of  maintenance  and  repair. 

Postal  Teleg.  Cable  Co.  v.  Eaton,  170  111. 
513,  39  L.  R.  A.  722,  62  Am.  St.  Rep.  390, 
49  N.  E.  366;  Cole  v.  Drew,  44  Vt.  49,  8 
Am.  Hep.  363;  15  Am.  &  Eng.  Enc.  Law,  2d 
ed.  p.  418;  Bundy  v.  Catto,  61  111.  App. 
209 ;  Overman  v.  May,  35  Iowa,  89 ;  Ander- 
son v.  Bement,  13  Ind.  App.  248,  41  N.  E. 
547 ;  Felch  v.  Oilman,  22  Vt.  38 ;  Cooit  v. 
Hechi,  64  Mo.  App.  273. 

The  coimty  has  the  right  to  make  any  use 
of  the  land  over  which  the  road  runs,  which 
is  necessary  for  the  enjoyment  of  the  road, 
"and  may  erect  a  house  and  dig  a  well  and 
cellar  thereon." 

Robbins  v.  Borman,  1  Pick.  122;  Tucker 
v.  Tucker,  9  Pick.  109,  19  Am.  Dec.  350. 

Road  commissioners  have  the  authority 
to  make  all  needed  repairs  to  the  public 
highway. 

Ludy  V.  Colusa  County  (Cal.)  41  Pac. 
300. 

An  injunction  cannot  be  granted  to  pre- 
vent the  execution  of  a  public  statute  by  olfi- 
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oers  of  the  law  for  the  benefit  A  the  pub- 
lic. 

Civil  Code.  S  2423,  subd.  4 ;  People  ea  rel. 
Atiy.  Gen.  v.  Shasta  County,  76  Cal.  179, 
16  Pac.  776;  Hhanke  v.  Peareofit  66  Kan. 
168,  71  Pac.  252;  Su/field  v.  Hathaway,  44 
Conn.  62 J,  26  Am.  Rep.  483;  Holtz  v.  Hoyt, 
136  111.  388,  26  N.  E.  766;  State  em  rel  Rob- 
inson v.  Banna,  97  Ind.  469. 

Chipman,  C,  filed  the  following  opin- 
ion: 

The  case  is  here  on  appeal  from  a  judg- 
ment on  an  agreed  statement  of  facts.  Plain- 
tiffs are,  and  have  been  for  many  years,  the 
owners  of  the  premises  described  in  the  com- 
plaint, situated  in  Santa  Rosa  road  district, 
Sonoma  county.  Along  the  northerly  side 
of  said  lands  there  is  a  public  highway 
which  has  been  in  use  as  such  for  more  than 
thirty  years,  and  occupies  a  strip  of  land  25 
feot  wide,  and  the  center  line  of  the  road  is 
the  north  Jfc)oundary  line  of  plaintiffs'  land. 
Defendants  are  the  board  of  supervisors  of 
said  county,  and  the  ex  officio  road  commis- 
sioner of  the  said  road  district.  On  May  27, 
1903,  defendants  in  their  official  capacity, 
■without  the  consent  of  plaintiffs,  went  ui>on 
said  strip  erf  land,  erected  machinery  for 
the  purpose  of  boring  a  well  on  said  highway 
about  4  or  6  feet  from  the  southerly  line 
thereof,  and  where  said  highway  ran  along 
and  over  plaintiffs'  land.  This  well  was  6 
inches  in  diameter,  and  was  bored  to  the 
depth  of  44  feet,  and  an  iron  pipe  or  casing 
placed  therein,  and  defendants  erected  over 
said  well  a  windmill  and  pump  and  water 
tank.  This  well  was  bored,  and  the  pump 
and  tank  were  erected,  "for  the  purpose  of 
obtaining  water  from  said  well  to  sprinkle 
and  keep  in  repair  said  public  road."  The 
plant  was  so  erected  as  not  to  interfere  in 
any  way  with  the  free  use  and  enjoyment 
by  the  public  of  said  highway.  "Said  high- 
way was  not  out  of  repair  at  the  point 
where  said  well  was  bored,  .  .  .  and 
said  well  was  not  bored  for  the  purpose  of 
getting  soil  to  repair  said  highway,  but  was 
bored  solely  for  the  purpose  of  getting  wa- 
ter to  sprinkle  said  highway,  and  thereby 
to  prevent  the  same  from  getting  out  of  re- 
pair, and  to  render  it  more  fit  and  conven- 
ient for  public  use."  The  water  "sought  to 
be  taken  from  said  well  is  such  as  flows  or 
percolates  through  the  soil  of  said  premises 
at  a  depth  of  from  20  to  44  feet  from  the 
surface  of  the  ground."  It  is  further  stipu- 
lated that  the  defendants  "threaten  to  and 
will  operate  said  pump,  windmill,  and  water- 
works, and  take  and  remove  from  said  well 
large  quantities  of  water,  which  flows  and 
percolates  through  the  side  of  said  premises 
into  said  well,  and  use  the  same  upon  said 
highway,  unless  restrained  by  injunction  of 
05  L.  R.  A. 


this  court."  There  is  no  stipulation  as  to 
whether  plaintiffs  were  making  any  use  of 
the  percolating  waters  subterranean  of  their 
land,  or  as  to -the  damages  alleged.  Plain- 
tiffs appeal  from  the  judgment  given  in  de- 
fendants' favor. 

Section  2631,  Pol.  Code,  reads:  "By  tak- 
ing or  accepting  land  for  a  highway,  the 
public  acquire  only  the  right  of  way  and  the 
incidents  necessary  to  enjoying  and  main- 
taining the  same,  subject  to  the  regulations 
in  this  and  the  Civil  Code  provided."  This 
is  but  the  formulation  of  the  general  rule 
laid  down  in  the  books  and  decided  cases 
when  treating  of  highways  as  easements, 
which  they  are.  Speaking  of  the  rights  re- 
tained by  the  adjacent  owner,  Parker,  Ch. 
J.,  in  Tucker  v.  Tower,  9  Pick.  109,  19  Am. 
Dec.  350,  said:  "It  is  too  clear  to  require 
any  discussion  that  the  proprietor  of  land 
over  which  a  public  highway  has  been  laid 
retains  his  right  in  the  soil  for  all  purposes 
which  are  consistent  with  the  full  enjoyment 
of  the  easement  acquired  by  the  public." 
The  question  here  raised  has,  in  one  form 
or  another,  been  before  the  courts  frequent- 
ly; and  it  will  be  found  that  the  decisions 
invariably  tarn  upon  what  may  reasonably 
be  said  to  be  "incident"  to  either  the  con- 
struction, repair,  or  maintenance  of  the  road 
constructed  over  the  right  of  way.  The  de- 
cided cases  (and  they  are  numerous)  are 
illustrative  of  the  principle  declared  in  the 
Code ;  but  in  none  of  the  cases  cited,  anid  in 
none  we  have  been  able  to  find,  hils  it  been 
held  that  the  easement  or  the  dominant  tene- 
ment draws  to  it  the  right,  as  an  incident, 
to  bore  or  dig  wells  along  the  right  of  way 
for  the  purpose  above  stated.  It  was  said 
in  Burris  v.  People's  Ditch  Oo.  104  Cal.  248, 
37  Pac.  922:  "It  is  well  settled  that  the 
owner  of  an  easement  cannot  change  its  char- 
acter, or  materially  increase  the  burden  upon 
the  servient  estate,  or  injuriously  affect  the 
rights  of  other  persons ;  but,  within  the  lim- 
its named,  he  may  make  repairs,  improve- 
ments, or  changes  that  do  not  affect  its  sub- 
stance." In  North  Fork  Water  Co,  v.  Ed- 
wardSy  121  Cal.  662,  64  Pac.  69,  it  was  said: 
"Every  easement  includes  what  are  termed 
'secondary  easements,' — ^that  is,  the  right  to 
do  such  things  as  are  necessary  for  the  full 
enjoyment  of  the  easement  itself;  but  this 
right  is  limited,  and  must  be  exercised  in 
such  reasonable  manner  as  not  to  injurious- 
ly increase  the  burden  upon  the  servient 
tenement.  The  burden  of  the  dominant  tene- 
ment cannot  be  enlarged  to  the  manifest  in- 
jury of  the  servient  estate  by  any  alteration 
in  and  mode  of  enjoying  the  former.  The 
owner  cannot  commit  a  trespass  upon  the 
servient  tenement  beyond  the  limits  fixed  by 
the  grant  or  use."  If  we  are  to  hold  that 
the  county  may  dig  or  bore  wells,  and  to  any 
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depth  necessary  to  obtain  water  at  conven- 
ient distances  along  the  highways,  for  the 
purposes  named,  it  must  be  because  it  has 
the  right  as  an  incident  to  the  principal  ob- 
ject, which  is  to  establish  a  highway,  and  as 
necessary  to  that  object.  And  the  right 
would  not  depend  on  the  fact  that  the  owner 
of  the  servient  tenement  was  not  at  the  time 
using  the  water  or  contemplating  its  use. 
Should  he  find  it  necessary  to  use  the  per- 
colating waters  in  his  land  adjacent  to  the 
highway,  and  should  it  be  found  that  the 
wells  in  the  highway  diminished  his  flow  of 
water  materially,  the  county  would  still 
liave  the  right  to  a  just  apportionment  of 
the  water,  if  respondent's  contention  be 
sound,  and  if  the  percolating  waters  pass  as 
incident  to  the  easement.  In  other  words, 
it  must  be  held  that  the  percolating  waters 
under  the  surface  of  a  highway  are  ac- 
quired as  incident  to  the  easement,  and  are 
a  part  of  the  grant  or  use, — at  least  to  the 
extent  needed  to  sprinkle  the  highway;  and 
that  to  that  extent  these  waters  do  not  be- 
long to  the  owner  of  the  servient  tenement. 
A  very  small  mileage  of  the  public  roads 
of  the  country  are  sprinkled  with  water 
as  a  means  of  preservation.  Doubtless  such 
use  of  water  on  some  roads  is  desirable  in 
maintaining  them,  and  adds  to  their  conven- 
ient use;  but  it  can  hardly  be  said,  general- 
ly, that  the  sprinkling  of  roads  is  necessary 
to  their  maintenance.  In  Suffield  v.  Hath- 
away, 44  Conn.  521,  26  Am.  Rep.  483,  it  was 
held  that  the  selectmen  of  a  town  have  no 
right,  as  against  an  owner  of  land  on  the 
highway,  to  divert  the  water  from  a  spring 
on  such  owner's  side  of  the  highway  to  a 
public  watering  trough  on  the  other  side. 
Jackson  ex  dem.  Yates  v.  Hathaway,  16 
Johns.  447,  8  Am.  Dec.  263,  was  cited  ap- 
provingly, where  it  w^as  said:  "When  the 
sovereign  imposes  a  public  right  of  way  up- 
on the  land  of  an  individual,  the  title  of 
the  former  owner  is  not  extinguished,  but  is 
so  qualified  that  it  can  only  be  enjoyed  sub- 
ject to  that  easement.  The  former  proprie- 
tor still  retains  his  exclusive  right  in  all 
mines,  quarries,  springs  of  water,  timber, 
and  earth,  for  every  purpose  not  incompati- 
ble with  the  public  right  of  way."  In  the 
Sufjleld  Case,  Woodruff  v.  Veal,  28  Conn. 
167,  was  also  cited,  where  it  was  said  to  be 
well  established,  "in  conformity  with  the 
principles  of  the  common  law,  that  a  high- 
way is  simply  an  easement  or  servitude,  con- 
ferring upon  th^  public  only  the  right  of 
passing  over  the  land  on  which  it  is  laid  out, 
and,  as  an  incident  of  such  right,  that  of 
using  the  soil  and  the  materials  upon  it  in 
a  reasonable  manner,  for  the  purpose  of 
making  and  repairing  it.  .  .  .  Subject 
to  this  right  of  the  public,  he  may  take  trees 
growing  upcm  the  land,  occupy  mines,  sink 
65  L.  R.  A. 
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water  courses  under  it,  and,  generally,  has 
a  right  to  every  use  and  profit  which  can  be 
derived  from  it  consistent  with  the  easement, 
and,  when  disseised  (as  he  may  be),  can 
maintain  ejectment,  and  recover  the  posses- 
sion subject  to  the  easement,  and  can  also 
maintain  trespass  for  any  act  done  to  the 
land,  not  necessary  for  the  enjoyment  of  the 
easement,  which  would  be  an  actionable  in- 
jury if  the  land  was  not  covered  by  a  high- 
way."  The  right  of  the  owner  of  the  fee  to 
whatever  may  be  said  to  belong  to  the  owner 
of  the  land  necessarily  draws  to  it  the  right 
of  appropriation  and  use  at  all  times,  sub- 
ject only  to  such  rights  as  go  with  the  ease- 
ment. At  least,  as  between  the  parties  to 
this  action,  the  percolating  waters  of  the 
land  are  property  in  the  same  sense  as  are 
mines,  quarries,  springs,  and  the  like,  and 
plaintiffs'  right  thereto  is  unaffected  by  the 
easement,  unless  it  be  true  that  defendants 
may,  as  of  right,  bore  down  to  and  draw  the 
water  from  its  subterranean  sources  for  the 
purposes  named.  But  we  think  that  defend- 
ants have  not  that  right,  and  it  therefore  be- 
comes immaterial  whether  plaintiffs  are  now- 
using  the  water,  or  that  they  are  not  now 
specially  damaged  by  defendant's  use.  lo 
our  opinion  the  subterranean  water  under- 
lying a  highway  cannot  reasonably  be  said 
to  be  one  of  "the  incidents  necessary  to  en- 
joying and  maintaining  the  same,"  any  more 
than  can  the  waters  of  a  spring  be  said  to  be 
an  incident  to  the  easement.  The  county 
is  not  without  authority  to  provide  mean» 
for  making  the  roadway  more  convenient  hy 
sprinkling,  or  to  thus  provide  for  its  enjoy- 
ment and  maintenance.  Section  2643,  subd. 
10,  Pol.  Code,  provides :  "For  the  purpose  of 
sprinkling  the  roads  in  any  part  of  the 
coimty  with  oil  or  water,  the  board  of  super^ 
visors  may  erect  and  maintain  water  works 
and  oil  tanks  and  reservoirs,  and  for  such 
purposes  may  purchase  or  lease  real  or  per- 
sonal property,"  the  cost  to  "be  charged  to 
the  general  county  fund,  the  general  road 
fund,  or  the  district  fund  of  the  district  or 
districts  benefited."  This  statute  indicates 
that  the  legislature  deemed  it  necessary  to 
provide  some  further  authority  for  sprink- 
ling the  highways  than  was  given  in  §  2631, 
Pol.  Code.  The  statute  referred  to,  at  least, 
would  seem  to  corroborate  the  view  we  have 
taken  of  that  section.  The  courts  said,  in 
Robert  v.  Sadler,  104  N.  Y.  229,  68  Am.  Rep. 
498,  10  N.  E.  428:  "The  courts  have  held 
that  where,  to  reach  and  prepare  the  surface 
of  the  road  in  accordance  with  its  grade  line, 
superincumbent  material  is  necessarily  re- 
moved, it  may  be  used  upon  other  parts  of 
the  road,  and  on  the  premises  of  other  land- 
owners; and  that,  where  there  has  been  no 
negligence  in  construction,  consequential  in- 
juries necessarily  resulting  cannot  be  recov- 
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ered.  It  was  said  in  Pumpetly  v.  Chreen  Bay 
dt  U.  Canal  Co.  13  Wall.  181,  20  L.  ed.  561, 
that  this  class  of  decisions  'have  gone  to  the 
uttermost  limit  of  sound  judicial  construc- 
tion,' and  *in  some  oases  beyond  it.'  The  ob- 
servation was  just.  To  take  merely  an  ease- 
ment in  land,  leaving  the  fee  in  the  owner, 
and  then,  by  advancing  stages  of  judicial  en- 
durance, sap  the  value  and  utility  of  the  fee 
by  adding  its  benefits  to  the  easement,  is 
scarcely  consistent  with  the  policy  which  is  at 
the  same  time  sedulously  protecting  the  rights 
of  abutters,  having  no  fee  in  the  street  what- 
ever, to  their  easements  of  light  and  air  and 
access."  In  the  case  cited  pits  were  dug  for 
gravel  with  which  to  cover  the  roadway,  and 
for  this  reason  defendants  claim  that  the 
case  is  not  in  point.  But  would  it  have  been 
less  so  if  the  gravel  had  been  obtained  by 
sinking  shafts  and  mining  for  it  in  such 
manner  as  not  to  interfere  with  the  surface 
of  the  roadway?  The  question  always  re- 
curs, What  incidents  pass  with  the  ease- 
ment, and  what  rights  go  as  incidents?  The 
diligence  of  counsel  (and  the  briefs  on  both 
sides  cite  cases  copiously),  aided  by  our  own 
research,  has  failed  to  disclose  a  case  where 


it  has  been  held  that  the  easement  bring» 
with  it  the  right  to  penetrate  the  earth  along 
the  highway  to  an  indefinite  extent  for  ma- 
terials with  which  to  construct  and  main- 
tain it. 

Upon  the  facts  as  stipulated,  we  think  thfr 
judgment  as  entered  should  be  reversed,  and 
judgment  should  be  for  the  plaintiffs  a» 
prayed  for  in  the  complaint,  restraining  de- 
fendants **from  taking,  appropriating,  or  re- 
moving the  percolating  waters  from  plain- 
tiffs' said  lands"  described  in  the  complaint. 
It  is  accordingly  so  advised. 

We  concur:    Cooper,  G. ;  Harrison,  C. 

Per  Onriamx 

For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  is  reversed,  with 
directions  to  enter  judgment  in  favor  of 
plaintiffs  as  prayed  for  in  the  complaint,  re- 
straining defendants  from  taking,  appropri- 
ating, or  removing  the  percolating  waters 
from  plaintiffs'  said  land  described  in  the 
complaint. 

MoFarland,  Lorlgan,  and  Henaliaw,. 

JJ.,  concur. 
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Thomas  ROBERTS,  Respt,, 

v. 

Samuel  F.  FULLERTON,  Appt. 

(117    Wis.   222.) 

*!•    Tlie  boundary-  line  of  thim  state,  as 

to  Its  outlying  rivers,  is  the  main  channels 
of  such  rivers. 
2.  Tlie  concurrent  Jurisdiction  vrliicli 
this  state  has  with  the  state  of  Min- 
nesota on  the  Mississippi  river  is  of  a  spe- 
cial nature, — one  not  incident  to,  nor  imply- 
ing concurrent  dominion  over,  the  territory 
covered  by  water  between  the  two  states,  or 
concurrent  ownership  in  such  water,  or  the 

"^Headnotes  by  Marshall,  J. 


land  under  the  water,  or  the  fish  and  game 
that  Inhabit  the  same. 

8.  The  term  ^'concurrent  Jurisdiction 
on  the  water,"  used  in  the  acts  of 
Congress  providing  for  the  admission  of 
the  states  of  Wisconsin  and  Minnesota  into 
the  Union,  refers  to  the  effect  of  the  law 
of  each  state  within  the  domain  of  the  other 
covered  by  water  divided  by  the  boundary 
line  between  the  two  states,  as  regards  per- 
sons or  things  on  the  water  concerned  or 
connected  in  some  way  with  the  use  thereof 
for  purposes  of  navigation.  It  has  no  ref- 
erence to  the  land  under  the  water  or  things 
of  a  permanent  nature  In  or  over  the  water. 
In  respect  to  such  matters  and  rights  inci- 
dent thereto,  the  jurisdiction  of  each  state 
on  its  side  of  the  boundary  line  Is  exclu- 
sive. 

4.    The    enforcement    by    the    state    of 


Note. — Jurisdiction  over  boundary  rivers. 

I.  Right  to  eaercise. 

a.  In  general;  location  of  boundary  line, 

958. 

b.  Orant  of  opposite  sliore,  956. 

c.  Effect  of  treaties  and  compacts,  957. 
11.  Equal  rights  on,  959. 

III.  What  rights  are  exclusive,  961. 

IV.  What  concurrent  jurisdiction  includes,  964. 
V.  Effect  of  change  of  counsel,  967. 

I.  Right  to  exercise. 

a.  In  general;  location  of  boundary  line. 

Upon  the  general  question  of  rivers  as  state 
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boundaries,  see  note  to  Buck  v.  Ellenbolt  (Iowa) 
15  L.  a.  A.  187. 

If  either  of  the  states  or  nations  which  border 
upon  a  river  can  show  title  to  the  entire  stream, 
it,  of  course,  may  extend  its  laws  over  the 
stream,  and  enforce  them  the  same  as  it  can 
upon  the  land.  If,  on  the  other  hand,  the  title 
is  ouch  that  each  nation  is  presumed  to  own 
only  to  the  thread  of  the  stream,  the  absolute 
Jurisdiction  of  each  will  extend  only  to  that 
point  The  practical  inconveniences  which  have 
resulted  from  the  establishment  of  such  an  in- 
definite line  with  its  consequent  divided  Juris- 
diction on  the  river  have  led  to  treaties  or  com- 
pacts by  which,  for  certain  purposes,  the  juris- 
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Mlnneaota  of  Its  Hull  and  ffame  la'ws 

on  the  Wisconsin  side  of  the  main  channel 
of  the  Mississippi  river  is  not  Justifiable  on 
the  theory  of  common  ownership  of  the  river 
or  things  in  or  on  or  under  the  same  on  the 
Wisconsin  side  of  the  main  channel. 

S.  Tbe  term  ''concurrent  Jnrtadtctlon 
on  the  water/'  in  the  acts  of  Congress  before 
referred  to,  must  be  restrained  to  the  ordi- 
nary meanjng  thereof  in  American  public  law 
at  the  time  the  term  came  into  use  in  the 
legislative  enactments  of  this  country. 

4.  Tl&e  ''concurrent  Jnrl»dlction  above 
Mpedfled  does  not  em^po^v^er  one  state 
to  rearnlate  the  individual  enjoyment, 
by  people  of  another  state  within  its 
boundaries,  of  property  held  in  trust  by  such 
other  state  for  the  people  within  its  limits, 
such  as  public  water  and  the  fish  and  game 
that  inhabit  the  same. 

(Dodge,  J.,  dissents.) 
(March  21,  1903.) 


APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Pierce  County  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover damages  for  the  destruction  of  fishing 
nets  belonging  to  plaintiff.     Afflrmed, 

Statement  by  Maraball,  J. : 

Action  to  recover  damages  for  the  taking 
of  plaintiff's  fish  net  from  where  it  was  lo- 
cated by  him  to  catch  fish  in  the  waters  of 
Lake  Pepin,  it  being  staked  to  the  bottom  of 
the  lake,  and  for  the  destruction  of  such  net. 
Defendant  answered,  admitting  the  allega- 
tions of  the  complaint  and  pleading  in  justi- 
fication that  he  was  an  officer  of  the  state  of 
Minnesota  duly  authorized  to  execute  its 
laws  for  the  preservation  of  fish,  and  that  in 
doing  the  act  complained  of  he  was  in  the 
performance  of  his  official  duties.  Plaintiff 
demurred  to  the  answer  for  insufficiency.  The 


•diction  of  each  nation  is  extended  over  the  en- 
tire stream. 

The  nation  which  first  establishes  its  do- 
minion upon  one  of  the  banks  of  a  river  is  con- 
sidered as  being  the  first  possessor  of  that  part 
of  the  river  which  bounds  its  territory.  Vattel, 
Law  of  Nations,  bk.  1,  chap.  22. 

Under  the  Baltimore  grant,  the  whole  of  the 
Potomac  river  up  to  high-water  line  on  the 
Yirglnia  side  was  included  in  Maryland.  United 
States  V.  Morris,  23  Wash.  L.  Rep.  745. 

No  title  to  the  soil  under  the  bed  of  the 
Potomac  river  was  acquired  under  the  Virginia 
patent,  since  it  was  all  granted  to  Lord  Balti- 
more, and  became  a  part  of  Maryland.  Morris 
V.  United  States,  174  U.  S.  196,  43  L.  ed.  946, 
19  Sup.  Ct.  Rep.  649. 

In  Binuev's  Case,  2  Bland,  Ch.  99,  it  is  said 
that  in  rivers  flowing  through  conterminous 
states  a  common  use  is  presumed,  if  there  be  no 
proof  of  a  peculiar  property  excluding  the  uni- 
versal or  common  use.  But,  in  reference  to  the 
Potomac  river,  there  is  the  most  satisfactory 
evidence  of  an  exclusive  right.  The  boundaries 
called  for  In  the  charter  to  the  lord  proprietary 
of  Maryland  is  from  "the  first  foundation  of  the 
River  Potomac,  thence  verging  towards  the 
south  unto  the  further  bank  of  the  said  river, 
and  following  the  same  on  the  west  and  south 
unto  a  certain  place  .  .  .  situate  near  the 
mouth  of  the  said  river."  To  the  full  extent  of 
this  call  for  the  right  bank  of  the  Potomac, 
Maryland  bas.always  held,  and  under  that  hold- 
ing all  the  islands  in  the  river  have  been  grant- 
ed by,  patents  Issuing  from  the  land  ofllce,  or 
under  legislative  enactments,  or  titles  derived 
from  this  state ;  and  the  whole  of  the  bed  of 
the  river  above  tide,  it  is  believed,  has  always 
been  admitted  to  be  a  rightful  parcel  of  the 
territory  of  Maryland.  Whether  the  south  or 
the  north  branch  should  be  considered  as  the 
true  boundary  has  long  been,  and  still  Is,  a  mat- 
ter of  controversy ;  but  before  the  Revolution 
many  patents  for  lands  lying  between  the  north 
and  south  branch  were  Issued  by  the  lord  pro- 
prietary of  Maryland. 

The  boundary  of  New  Hampshire  extends  to 
the  west  iMink  of  the  Connecticut  river.  Crosby 
V.  Hanover.  36  N.  H.  404. 

But  If  neither  of  the  nations  on  the  banks  of 
a  river  can  prove  which  settled  first  on  the 
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river  It  Is  supposed  that  both  came  at  the  same 
time,  and  the  dominion  will  extend  to  the 
middle  of  the  river.  Vattel,  Law  of  Nations, 
bk.  1.  Chan.  22. 

When  a  navigable  river  constitutes  the  bound- 
ary between  two  independent  states  the  middle 
of  the  main  channel  of  the  stream  makes  the 
true  boundary  between  them,  up  to  which  each 
state  will  on  its  side  exercise  Jurisdiction. — 
that  is,  the  middle  of  the  main  navigable  chan- 
nel. The  interest  of  each  state  In  the  naviga- 
tion of  the  river  admits  of  no  other  line.  The 
preservation  by  each  of  its  equal  rlj^ht  in  the 
navigation  of  the  stream  is  the  subject  of  para- 
mount interest.  Iowa  v.  Illinois.  147  U.  S.  1. 
37  L.  ed.  55,  13  Sup.  Ct.  Rep.  239. 

When  applied  to  rivers  as  boundaries  between 
states,  the  phrases  *'mlddle  of  the  river**  and 
"middle  of  the  main  channel'*  are  equivalent 
expressions,  and  both  mean  the  center  of  the 
main  channel  or  the  thread  of  the  stream. 
Buttenuth  v.  St.  Louis  Bridge  Co.  123  111.  535. 
17  N.  W.  439 ;  Iowa  v.  Illinois,  147  U.  8.  1,  3T 
L.  ed.  55,  13  Sup.  Ct.  Rep.  239. 

Commercial  considerations  make  It  impera- 
tive that  when  states  or  nations  are  divided  by 
a  navigable  river,  each  should  hold  to  the  center 
thread  of  the  main  channel  or  current  alons 
which  vessels  In  the  carrying  trade  pass.  But- 
tenuth V.  St.  Louis  Bridge  Co.  123  111.  535,  17 
N.  W.  439. 

The  boundary  line  between  states  separated 
by  a  river  Is  the  center  of  the  navigable  river, 
and  not  the  center  of  the  river  from  bank  to 
bank.    State  v.  Keane,  84  Mo.  App.  127. 

The  boundary  of  a  state  which  is  expressly 
made  a  nou-tldal  river  extends  to  the  middle  of 
the  stream.  Morgan  v.  Reading,  3  Smedes  &  H. 
366. 

So,  under  the  act  of  Congress  bonnding  tb« 
Mississippi  territory  on  the  west  by  the  Missis- 
sippi river,  the  territorial  jurisdiction  extended 
to  the  middle  of  the  river.    Ihid. 

The  middle  of  the  river  must  be  taken  as  the 
boundary  line  in  determining  whether  a  collision 
on  the  Mississippi  occurred  in  the  one  or  th« 
other  of  two  contiguous  states  of  which  it  forms 
a  boundary.    Myers  v.  Perry,  1  La.  Ann.  872. 

Between  nations  or  states  the  thread  of  a 
boundary  river  Is  the  line  of  separation,  wlthoot 
reference  to  the  track  of  navigation.  State  v. 
Burton.  106  Ia.  732.  31  So.  291. 
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demurrer    was    sustained.    This    appeal    is 
Irom  the  order  entered  thereon. 

Messrs.  "W.  B.  Donslas,  Attorney  Grener- 
al,  and  Frank  C.  Hale,  for  appellant : 

The  courts  of  Minnesota  have  always  con- 
strued the  enabling  acts  and  constitutional 
provisions  as  giving  to  each  state,  and  the 
courts  of  each  state,  jurisdiction  to  the 
farthermost  shore. 

See  State  v.  George,  60  Minn.  603,  63  N. 
W.  100. 

The  legislatures  of  both  Wisconsin  and 
Minnesota,  by  public  enactments,  have  de- 
clared that  the  title  to  the  game  and  fish 
within  their  respective  jurisdictions  is  vest- 
ed in  the  state. 

Wis.  Stat.  1898,  §  4560;  Min.  Gen.  Laws 
1897,  chap.  221,  §  9. 

Under  such  enactments,  the  title  to  the 


game  and  fish  has  uniformly  been  held  to  be 
vested  in  the  state  in  its  sovereign  capacity, 
and  held  in  trust  for  the  public. 

State  V.  Rodman,  68  Minn.  393,  69  N.  W. 
1098;  Rossmiller  v.  State,  114  Wis.  169,  58 
L.  R.  A.  93,  91  Am.  St.  Rep.  910,  89  N.  W. 
839;  Oeer  v.  Connecticut,  161  U.  S.  519,  40  L. 
ed.  793,  16  Sup.  Ct.  Rep.  600. 

The  states  bordering  on  such  navigable 
waters  have  power  to  regulate  the  taking  or 
killing  of  fish  therein. 

Lawton  v.  Steele,  152  U.  S.  133,  38  L.  ed. 
385,  14  Sup.  Ct.  Rep.  499 ;  State  v.  Roberts, 
59  N.  H.  256,  47  Am.  Rep.  199;  Smith  v. 
Maryland,  18  How.  71,  15  L.  ed.  269;  Com. 
v.  Cha/pin,  5  Pick.  199,  16  Am.  Dec.  386;  Vin- 
ton  V.  Welsh,  9  Pick.  87 ;  Com.  v.  Esseso  Co. 
13  Gray,  239;  Phelps  v.  Racey,  60  N.  Y.  10, 
19  Am.  Rep.  140;  Gentile  v.  State,  29  Ind. 
409;  State  v.  Lewis,  134  Ind.  250,  20  L.  R. 


.  The  constitutional  boundaries  of  the  state 
of  Illinois  carry  her  territorial  limits  to  the 
middle  of  the  Mississippi  river.  Phillips  v. 
People,  55  111.  429. 

The  word  "channel/*  as  used  In  the  act  of 
Congress  admitting  Iowa  into  the  Union,  and  In 
the  state  Constitution  in  defining  the  eastern 
boundary  of  the  state  as  the  middle  of  the 
main  channel  of  the  Mississippi  river,  has  refer- 
ence to  the  bed  in  which  the  main  stream  of 
the  river  flows,  and  not  to  the  deep  water  of  the 
stream  as  followed  by  navigation.  Dunlleth  & 
D.  Bridge  Co.  v.  Dubuque  County,  55  Iowa,  558, 
8  N.  W.  443. 

The  legal  boundary  line  between  Illinois  and 
Iowa  Is  the  middle  of  the  main  navigable  chan- 
nel of  the  Mississippi  river,  and  not  the  center 
of  the  stream.  Keokuk  &  H.  Bridge  Co.  v. 
People,  176  111.  267,  52  N.  E.  117 ;  Keokuk  &  H. 
Bridge  Co.  v.  People,  145  III.  596,  34  N.  E.  482 ; 
Keokuk  &  H.  Bridge  Co.  v.  People,  167  111.  15, 
47  N.  B.  313;  St.  Louis  Bridge  Co.  v.  People, 
125  111.  2^:6,  17  N.  E.  468. 

The  legal  w^estern  boundary  of  the  state  of 
Iowa  is  the  middle  of  the  channel  of  the  Mis- 
souri river.  United  States  v.  Union  P.  R.  Co. 
4  Dill.  479,  Fed.  Cas.  No.  16,601. 

The  middle  of  the  Sabine  river  Is  the  boundary 
ifne  between  Louisiana  and  Texas.  State  v. 
Burton,  105  La.  516,  29  So.  970. 

The  conflict  that  appears  to  exist  between  the 
decisions  which  speak  of  a  boundary  between 
stotes  as  being  "the  center  of  the  river  bed," 
and  those  which  speak  of  it  as  "the  center  of  the 
channel"  disappears  upon  the  examination  of 
the  whole  context,  from  which  it  appears  that 
the  words  "bed"  and  "channel"  are  used  Inter- 
changeably.   State  V.  Keane,  84  Mo.  App.  127. 

Prior  to  the  Revolution,  the  title  to  the  bed 
and  channel  of  the  Delaware  river  remained  in 
the  British  Crown.  The  treaty  of  peace  vested 
all  the  rights  of  the  Crown  In  the  several  states, 
and,  under  the  well-established  and  universal 
public  law,  the  Delaware  river  being  a  navigable 
stream  between  New  Jersey  and  Pennsylvania, 
the  title  of  each  extended  from  their  respective 
shores  to  the  middle  of  the  river.  Com.  v.  Shaw, 
8  Pa.  DIst.  R.  509;  Tlnlcum  Fishing  Co.  v. 
Carter,  61  Pa.  21,  100  Am.  Dec.  597. 

The  act  of  Congress  extending  the  western 
t>oundary  of  the  state  of  Missoarl  to  the  Mis- 
souri river  carried  such  boundary  to  the  center 
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of  the  channel  of  the  river.  Cooley  v.  Golden, 
52  Mo.  App.  229. 

By  the  act  of  Congress  ceding  to  the  state  of 
Missouri  the  strip  of  land  known  as  the  "Platte 
purchase,"  between  the  state  of  Missouri  and 
the  Missouri  river,  over  which  the  Jurisdiction 
of  the  state  should  extend  when  the  Indian 
title  was  extinguished,  the  middle  of  the  chan- 
nel of  that  river,  and  not  the  east  bank  of  the 
river,  became  the  western  boundary  of  the  state 
on  the  extinguishment  of  the  Indian  title.  St. 
Joseph  &  6.  I.  R.  Co.  v.  Devereux,  41  Fed.  15. 

Ordinarily  when  a  stream  of  water  constitutes 
the  boundary  line  between  two  nations,  states, 
or  towns  each  holds  to  the  middle  of  the  stream. 
Flynn  v.  Boston,  153  Mass.  372,  26  N.  E.  868. 

As  a  general  rule  the  mere  designation  of  a 
river  as  a  boundary,  in  the  absence  of  further 
description,  means  the  channel  or  middle  of  the 
stream.  Hence,  inasmuch  as  the  United  States 
and  Spain,  by  the  treaty  of  1819,  adopted  Red 
river  as  a  conterminous  boundary,  without  des* 
Ignating  either  of  Its  banks,  it  must  be  held 
that  the  channel  or  middle  of  the  river  was 
the  line  intended ;  and  the  Jurisdiction  of  Texas 
extends  to  that  line  at  least.  Spears  v.  State, 
8  Tex.  App.   467. 

But  it  was  held  that  the  boundary  line  be- 
tween the  United  States  and  the  British  prov- 
inces on  the  bay  and  waters  of  Passamaquoddy 
is  the  middle  of  the  stream  or  channel  calcu- 
lated from  low-water  mark.  The  Fame,  3  Mason, 
147,  Fed.  Cas.  No.  4,634. 

Also  that  the  eastern  boundary  of  Arkansas, 
which  is  defined  as  "the  middle  of  the  main 
channel"  of  the  Mississippi  river,  is  the  mid- 
way line  between  the  principal  bank  of  the  river 
without  reference  to  the  track  of  navigation. 
The  object  of  defining  the  boundary  as  the 
"main  channel"  was  to  furnish  the  means  of 
determining  whether  or  not  the  islands  in  the 
river  belong  to  the  state,  by  taking  the  largest 
channel  as  the  true  river.  CessiU  v.  State,  40 
Ark.  501. 

In  a  river  forming  the  boundary  between  two 
states  the  Jurisdiction  of  either  does  not  extend 
beyond  its  boundary,  which,  in  the  absence  of 
anything  placing  It  elsewhere.  Is  at  the  thread 
of  the  stream.  Atty.  Gen.  v.  Delaware  &  B.  B. 
R.  Co.  27  N.  J.  Eq.  1. 

A  British  tug  which  tows  an  American  vessel 
from   one   domestic   port   to   another   over   the 


956 


Wisconsin  Supreme  Coubt. 


Mar., 


A.  62,  33  N.  E.  1024;  Hooker  v.  Cumminga, 
20  Johns.  91,  11  Am.  Dec.  249;  Ed8on  v. 
Crangle,  62'Ohio  St.  49,  56  N.  E.  647 ;  Parker 
V.  People,  111  111.  688,  63  Am.  Rep.  643; 
Rossmiller  v.  State,  114  Wis.  169,  68  L.  R.  A. 
93,  91  Am.  St.  Rep.  910,  89  N.  W.  839. 

Fish  are  of  such  a  nature  that  the  indis- 
criminate placing  of  nets  on  the  Wisconsin 
side  in  common  waters  like  Lake  Pepin,  in 
the  spawning  season,  is  equivalent  to  destroy- 
ing the  fishing  in  the  upper  Mississippi.  The 
people  of  Wisconsin  might  as  well  divert  all 
the  water,  waste  it  through  a  large  outlet, 
and  thereby  destroy  the  fish  absolutely. 

Barrows  v.  McDermott,  73  Me.  441 ;  Wood- 
man V.  Pitman,  79  Me.  466,  1  Am.  St.  Rep. 
342,  10  Atl.  321. 

The  attorneys  general  of  Minnesota  and 


Wisconsin  have  repeatedly  expressed  the 
opinion  that  each  state  had  concurrent  juris- 
diction over  the  entire  waters  of  the  Missis- 
sippi, including  Lake  Pepin,  in  the  matter  of 
enforcing  all  reasonable  regulations.  While 
not  binding  upon  the  courts,  in  case  of  doubt 
the  administrative  construction  of  a  statute 
or  constitutional  provision  is  entitled  to 
great  weight. 

Black,  Constr.  &  Interpretation  of  Laws,  p. 
220;  Sutherland,  Stat.  Constr.  99  229-307; 
State  V.  Moffett,  64  Minn.  294,  67  N.  W.  68. 
Mr.  H^alter  C.  Owen,  for  respondent: 
Either  state  has  cognizance  of  a  crime  com- 
mitted an^nvhere  upon  the  river  without  ref- 
erence to  the  juxtaposition  of  the  Iocim  hi 
quo  to  the  boundary  line;  and  the  offender 
may  be  tried  in  the  courts  of  either  state. 


straits  of  San  Juan  de  Fuca,  and  navigates  In 
so  doing  the  British  side  of  the  strait,  Is  within 
the  exception  of  U.  S.  Rev.  Stat,  |  4370,  U.  S. 
Comp.  Stat.  1901,  p.  298^,  imposing  a  penalty 
upon  foreign  tugs  towing  American  vessels.  The 
voyage  is,  In  whole  or  in  part,  upon  foreign 
waters,  and  It  Is  Immaterial  that  the  towing 
might  have  been  done  upon  the  American  side 
of  the  boundary  line,  where  the  foreign  waters 
were  not  entered  colluslvely,  or  for  the  pur- 
pose of  evading  the  statute.  Dunsmulr  v.  Brad- 
shaw,  1  C.  C.  A.  625,  7  U.  S.  App.  193,  50  Fed. 
440. 

The  state  of  Delaware  has  uniformly  claimed 
the  soil  and  exclusive  Jurisdiction  over  the  whole 
of  the  Delaware  bay  to  low-water  mark  on  the 
Jersey  shore.  Emory  v.  Collings,  1  Harr. 
(Del.)  326;  State  v.  Morris,  1  Harr.  (Del.)  325, 
note. 

The  territory  of  New  Jersey  extends  only  to 
low-water  mark  of  the  Delaware  river  on  the 
east  side.  Pea  Patch  Island  Case,  1  Wall.  Jr. 
Appx.  ix.,  Fed.  Cas.  No.  10,872. 

The  boundary  of  Delaware  extends  within  a 
circle  of  12  miles  around  New  Castle  to  low- 
water  mark  on  the  New  Jersey  shore,  by  virtue 
of  a  title  derived  through  a  grant  to  William 
Peun.    JMd. 

b.  Qrani  of  opposite  shore. 

If  a  state  or  nation  owning  the  land  on  both 
sides  of  a  stream  grants  that  on  one  side,  retain- 
ing the  river,  the  territory  of  the  grantee  will 
extend  only  to  low-water  mark  on  its  side  of  the 
stream. 

Where  a  power  possesses  a  river,  and  cedes 
the  territory  on  the  other  side  of  It  making  the 
river  the  boundary,  it  retains  the  river,  unless 
there  is  an  express  stipulation  for  the  relin- 
quishment of  the  rights  of  soil  and  Jurisdiction 
over  its  bed.  Howard  v.  Ingersoll,  13  How. 
425,  14  L.  ed.  208. 

The  distinction  between  the  Ohio  river  and 
other  rivers  which  constitute  state  boundaries, 
by  which  low-water  mark  on  the  north  side  of 
the  Ohio,  instead  of  the  middle  of  the  channel, 
is  held  to  be  the  state  boundary,  arises  from 
the  fact  that  the  territory  north  of  the  river 
was  granted  by  the  state  of  Virginia,  describing 
it  as  the  territory  "northwest  of  the  River 
Ohio."  In  the  construction  of  this  grant  it  Is 
held  that  Virginia  must  have  intended  to  retain 
the  river.  Indiana  v.  Kentucky,  186  U.  S.  479, 
65  L.  R.  A. 


34  L.  ed.  329.  10  Sup.  Ct  Rep.  1051 ;  Handly  v. 
Anthony,  5  Wheat.  374,  6  L.  ed.  113. 

Virginia's  grant  to  the  United  States  of  the 
territory  "to  the  northwest  of  the  Ohio  river" 
reserved  by  that  description  all  Jurisdiction  over 
the  river  to  low-water  mark  on  the  northwest- 
ern shore,  but  not  beyond  low-water  mark. 
Com.  V.  Gamer,  3  Gratt.  655. 

Virginia,  as  owner  of  the  territory  through 
which  the  Ohio  river  runs,  did  not  cede  away  her 
Jurisdiction  over  the  waters  of  the  river,  no 
matter  what  the  stage  of  the  water  was,  so 
long  as  it  was  confined  within  its  banks.  State 
V.  Plants.  25  W.  Va.  119,  52  Am.  Rep.  211. 

The  territorial  Jurisdiction  of  the  state  of 
West  Virginia  extends  to  low-water  mark  on  the 
northwestern  side  of  the  Ohio  river,  under  the 
act  of  cession  by  Virginia  to  the  United  States 
of  the  Northwest  Territory.  Pt.  Pleasant 
Bridge  Co.  v.  Pt  Pleasant,  32  W.  Va.  328,  9 
S.  B.  231 ;  Barre  v.  Fleming,  29  W.  Va.  314, 
1  S.  E.  731. 

The  Jurisdiction  of  West  Virginia  Is  coexten- 
sive with  the  water  of  the  Ohio  river  while  It  to 
confined  within  its  banks ;  and  the  state.  In  the 
proper  county,  has  Jurisdiction  of  offenses  com- 
mitted on  a  boat  afloat  on  the  Ohio  river  In  time 
of  high  water,  and  above  low-water  mark  and 
within  the  banks  of  the  river,  although  such 
boat  is  fastened  to  the  bank  on  the  Ohio  side. 
State  V.  Plants,  25  W.  Va.  119,  52  Am.  Rep. 
211. 

The  state  of  Kentucky,  by  the  compact  with 
Virginia  and  the  boundary  limits  assigned  her 
when  erected  into  a  state,  became  invested  witb 
the  domain,  sovereignty,  and  Jurisdiction  over 
the  Ohio  river  from  shore  to  shore  from  Its 
mouth  up  to  the  Big  Sandy  river.  McFarland 
V.  McKnlght,  6  B.  Mon.  600;  Blanchard  v. 
Porter,  11  Ohio,  138. 

In  Newport  &  C.  Bridge  Co.  v.  HSmllton 
County,  8  Ohio  Dec  Reprint,  564,  It  Is  said  that 
it  is  a  matter  of  record  that  when  the  North- 
west Territory  was  organised  (of  which  the 
state  of  Ohio  was  the  eastern  division),  it  was 
described  as  lying  northwest  of  the  Ohio  river : 
so  that,  In  frequent  adjudication  Involving 
questions  of  boundary,  the  low-water  mark  on 
the  north  side  has  been  recognized  as  the  Ohio 
line. 

A  state  bounded  by  a  river  extends  to  low- 
water  mark,  even  when  another  state  retains 
its  dominion  over  the  river.  Handly  v.  Anthony, 
5  Wheat.  874.  6  L.  ed.  118. 


1903. 


ROBSBTS  V.   FULLBKTOR. 


957 


State  V,  Mullen,  36  Iowa,  199;  8tate  v. 
George,  60  Minn.  603,  63  N.  W.  100. 

But  the  offenses  in  all  such  cases  are  of- 
fenses, not  only  against  the  law  of  both 
states,  but  against  common  law,  and  against 
law  everywhere;  and  involve  in  their  com- 
mission a  certain  degree  of  moral  turpitude. 

Here  the  offense  consisted  in  taking  fish 
with  fish  nets;' it  involves  no  moral  turpi- 
tude, and  is  an  offense  only  because  the  laws 
of  the  state  of  Minnesota,  which  it  has  passed 
in  the  exercise  of  its  power  to  prescribe  po- 
lice regulations,  makes  it  such,  and  renders 
this  case  easily  distinguishable  from  the  ones 
where  the  jurisdiction  from  shore  to  shore 
has  been  sustained. 

The  concurrent  jurisdiction  clause  of  the 
Constitution  should  be  so  limited  in  its  ap- 


plication as  to  exclude  from  its  operation 
matters  of  mere  police  regulation  upon  which 
the  bordering  states  are  so  apt  to  entertain 
different  notions,  and  adopt  varying  and  con- 
flicting regulations.  The  mere  police  regula- 
tions of  the  state  should  be  operative  to  its 
boundary  line,  whether  in  the  water  or  on 
the  land,  and  no  further. 

I(ma  V.  Illinois,  147  U.  S.  1,  37  L.  ed.  66, 
13  Sup.  Ct.  Rep.  239. 

If  the  taxing  power  of  a  state  ceases  at  its 
boundary  line,  then  its  power  of  police  regu- 
lation also  ceases  there. 

Bittenhaus  v.  Johnston,  92  Wis.  598,  32 
L.  R.  A.  380,  66  N.  W.  806. 

Sovereign  authority  is  necessary  to  im- 
pose restrictions  on  the  taking  of  fish;  the 
sovereign  authority  of  Minnesota  ceases  at 


So  the  territorial  limits  of  the  state  of  Ohio 
extend  on  the  southeast  at  least  to  the  line  of 
ordinary  low-water  mark  on  the  northeast  side 
of  the  Ohio  river.  Booth  v.  Hubbard,  8  Ohio 
St.  243;  Ware  v.  Houic,  10  Ohio  Dec.  Reprint, 
724. 

The  boundary  line  between  the  states  of  Ken- 
tuclcy  and  Indiana  is  the  low-water  mark  of  the 
Ohio  river  on  the  Indiana  side.  Meyler  v.  Wed- 
ding, 107  Ky.  310,  53  S.  W.  809;  Chnrch  v. 
Chambers.  3  Dana,  274 ;  McFall  v.  Com.  2  Met. 
(Ky.)  394  ;  McFarland  v.  McKnight,  6  B.  Mon. 
510 ;  Cowden  v.  Kerr.  6  Blackf.  280 ;  Welsh  v. 
State,  126  Ind.  71,  9  L.  R.  A.  664,  25  N.  E.  883. 

Uut  a  peninsula  or  island  on  the  Indiana 
bank  of  the  Ohio  river,  separated  from  the  main 
land  by  a  channel  or  bayou  which  is  filled  with 
water  only  when  the  river  rises  above  its  hanks, 
does  not  I^elong  to  Kentucky,  but  to  Indiana. 
Handly  v.  Anthony,  5  Wheat.  374,  5  L.  ed.  113. 

by  the  cession  from  Georgia  to  the  United 
States  the  western  Ilqe  of  Georgia  is  the 
western  bank  of  the  Chattahoochee  river, 
and  the  Jurisdiction  of  that  state  extends  to  the 
lower  edge  of  the  permanent  fast-land  bank, 
where  that  is  defined,  and  at  other  places  to  the 
line  of  the  river  bed  as  made  by  the  average  and 
mean  stage  of  water  daring  the  entire  year, 
without  reference  to  extraordinary  freshets  of 
the  winter  or  spring  or  extreme  droughts  of 
summer  or  autumn.  Alabama  v.  Georgia,  23 
How.  505.   16  L.   ed.   556. 

The  jurisdiction  of  Georgia  extends  over  the 
line  which  is  washed  by  the  water  wherever 
it  covers  the  bed  of  the  river  within  Its  banks. 
Howard  v.  Ingersoll,  13  How.  425,  14  L.  ed. 
208. 

In  determining  whether  the  courts  of  Ala- 
bama had  Jurisdiction  of  an  action  for  dam- 
ages  by  the  overflowing  of  milling  property  situ- 
ated between  the  bluffs  and  low-water  mark  on 
the  western  side  of  Chattahoochee  river,  it  Is 
held  in  Howard  v.  Ingersoll,  17  Afa.  780,  that 
the  term  "bank,"  in  the  cession  of  territory, 
made  by  Georgia  to  the  United  States  in  1802, 
designating  the  western  bank  of  the  Chatta- 
hoochee river  as  the  boundary  line  between 
Georgia  and  the  territory  ceded,  means  low- 
water  mark,  in  view  of  the  Indeflnlteness  of  the 
term,  and  considering  the  intention  of  the  par- 
ties with  reference  to  the  mutual  convenience  of 
Alabama  and  Georgia  for  purposes  of  Jurisdic- 
tion. 
65  L.  R.  A. 


c.  Effect  of  treaties  and  compaots. 

By  the  treaty  between  France,  Spain,  and 
England  the  middle  of  the  Mississippi  river  be- 
came the  boundary  between  the  French  and  Eng- 
lish possessions,  and  the  states  of  the  United 
States  subsequently  formed,  bordering  on  that 
river,  succeed  to  the  same  boundary.  Missouri 
V.  Kentucky,  11  Wall.  395,  20  L.  ed.  116; 
Mississippi  &  M.  R.  Co.  v.  Ward,  2  Black,  485, 
17  L.  ed.  311 ;  Morgan  v.  Reading,  3  Smedes 
&  M.  366. 

The  boundary  between  the  United  States  and 
British  Columbia  in  the  strait  of  San  Juan  de 
Fuca  is,  by  treaty  stipulation,  a  line  following 
the  middle  of  the  strait;  but  vessels  of  either 
country  are  given  the  right  to  sail  anywhere  in 
it,  and,  hence,  no  part  of  it  can  be  regarded  as 
foreign  waters,  within  a  United  States  statute 
Imposing  a  penalty  upon  foreign  tugboats  tow- 
ing United  States  vessels,  except  the  voyage  be 
performed  wholly  or  in  part  upon  foreign  wa- 
ters.    The  Pilot,  48  Fed.  319. 

By  the  arbitration  of  1877  between  Virginia 
and  Maryland  the  Maryland  boundary  was  re- 
stricted to  low-water  line  on  the  Virginia  side, 
confirming  to  Maryland  Jurisdiction  of  the  bed 
of  tho  stream.  United  States  v.  Morris,  23 
Wash.  L.  Rep.  745. 

But  the  grant  by  Maryland  to  the  United 
States  of  the  District  of  Columbia  included  the 
whole  Jurisdiction  of  Maryland  over  the  Poto- 
mac, and  was  unaffected  by  the  arbitration  of 
1877  between  Virginia  and  Maryland  by  which 
the  latter  was  restricted  to  low-water  mark  In- 
stead of  high-water  mark  on  the  Virginia  side. 
Ibid. 

The  Delaware  river  is,  under  the  compact  of 
April,  1783,  the  common  boundary  between, 
and  a  common  highway  for,  the  use  of  both  the 
states  of  Delaware  and  New  Jersey.  Bundle  v. 
Delaware  &  R.  Canal,  1  Wall.  Jr.  275,  Fed. 
Cas.   No.   12,139. 

The  prosecutor  in  an  indictment  against  one 
for  attempting  to  wound  by  shooting  at  him 
from  the  South  Carolina  shore,  when  he  was 
in  a  boat  on  the  Savannah  river  within  30  yards 
of  the  Georgia  side  at  a  point  where  the  river 
is  at  least  175  yards  wide,  was  prima  facie  in 
the  state  of  Georgia  at  the  time  of  such  at- 
tempt, in  view  of  the  convention  of  Beaufort  of 
April  28.  1787,  between  Georgia  and  South 
Carolina,  by  which  it  was  agreed  that  the  cur- 
rent or  thread  of  the  channel  of  the  Savannah 
river  should  be  the  boundary  between  the  two 
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the  boundary  line  of  the  state,  and  the  con- 
current jurisdiction  clause  cannot  operate  to 
extend  its  fish  regulations  beyond  the  bound- 
ary line. 

Haggeriy  v.  Bt.  Louis  Ice  Mfg.  d  Storage 
Co.  143  Mo.  238,  40  L.  R.  A.  152,  65  Am.  St. 
Rep.  647,  44  S.  W.  1114;  2  Bl.  Com.  410;  Ex 
parte  Mater,  103  Cal.  476,  42  Am.  St.  Rep. 
129,  37  Pac.  402 ;  State  v.  Rodman,  68  Minn. 
393,  69  N.  W.  1098 ;  Magner  v.  People,  97  111. 
320. 

The  state  has  the  same  interest  in  the  fish 
that  inhabit  the  water  of  a  lake  that  it  has  in 
the  bed  of  the  lake. 

Rosamiller  v.  State,  114  Wis.  169,  58  K  R. 
A.  93.  91  Am.  St.  Rep.  910,  89  N.  W.  839. 

There  is  no  divided  dominion. 

Com,  V.  Garner,  3  Gratt.  724. 


Had  a  game  warden  of  this  state  com- 
mitted the  acts  complained  of  against  thi» 
defendant,  he  would  have  no  defense  what- 
ever to  an  action  of  this  kind.  Shall  a  game 
warden  of  the  state  of  Minnesota  receive 
greater  protection  at  the  hands  of  our  courts 
than  a  game  warden  of  our  own  state? 

McFall  v.  Com,  2  Met.  (Ky.)  394. 

Marahall,   J.,   delivered  the  opinion   of 

the  court: 

It  is  conceded,  as  the  fact  is,  that  if  the 
laws  of  the  state  of  Minnesota  respecting  the 
preservation  of  fish  may  be  enforced  by  its 
officers  upon  the  Wisconsin  side  of  the  main 
channel  of  the  Mississippi  river,  which  in- 
cludes, of  course.  Lake  Pepin,  the  answer  of 
defendant  states  a  complete  justification  for 


states.  Simpson  y.  State,  92  Ga.  41,  22  L.  R. 
A.  24g.  17  S.  E.  084. 

The  boundary  Hue  between  New  York  and 
New  Jersey,  as  dzed  by  a  compact  of  the  states 
approved  by  Congress  in  1833,  south  of  the  41st 
degree  of  north  latitude,  is  the  middle  of  the 
Hudson  river,  of  the  Bay  of  New  Yorls,  of  the 
waters  between  Staten  Island  and  New  Jersey, 
and  of  Raritan  bay  to  the  main 'sea,  except  that 
New  Yorlc  retains  Jurisdiction  over  Bedloe's 
and  Ellis's  islands  and  such  other  Islands  with- 
in the  waters  mentioned  as  were  then  under 
the  Jurisdiction  of  that  state.  People  v.  Central 
R.  Co.  42  N.  Y.  283;  Re  Devoe  Mfg.  Co.  108 
U.  S.  401,  27  L.  ed.  784,  2  Sup.  Ct.  Rep.  894. 

Such  compact  gives  New  York  exclusive  Juris- 
diction over  the  waters  to  low- water  mark  on 
the  New  Jersey  shore,  and  over  ships,  vessels, 
and  craft  of  every  kind  for  quarantine  or  health 
purposes,  the  protection  of  passengers  and  prop- 
erty, and  to  secure  the  interests  of  trade  and 
commerce,  and  to  preserve  the  public  peace. 
Such  Jurisdiction  over  the  waters  is  a  limited 
and  qualified  one  for  police  and  sanitary  pur- 
poses, and  does  not  extend  to  piers,  wharves, 
docks,  or  other  improvements  on  the  New  Jer- 
sey shore,  even  if  they  constitute  a  public  nui- 
sance.    People  V.  Central  R.  Co.  42  N.  Y.  283. 

The  boundary  line  passes  through  Raritan  bay 
at  the  center  of  a  line  drawn  from  Sandy  Hook 
to  Coney  Island,  and  at  the  center  of  the  short- 
est line  between  the  New  Jersey  coast  and  Staten 
Island.  People  ew  rel.  Morris  v.  Richmond 
County,  73  N.  Y.  393. 

Under  th€  compact  fixing  the  boundary  be- 
tween New  York  and  New  Jersey  the  fortner 
state  has  Jurisdlctiou  to  pass  a  law  subjecting 
persons  to  liability  for  the  deposit  of  material 
dredged  from  a  slip,  basin,  or  other  place  on 
the  river  in  the  waters  of  New  York  bay  or 
Hudson  river,  although  within  the  boundaries 
of  New  Jersey.  Ferguson  v.  Ross,  126  N.  Y. 
459,  27  N.  E.  954. 

The  Jurisdiction  of  the  state  of  New  York 
over  the  waters  of  New  York  bay  extends  to  the 
low-water  mark  on  the  New  Jersey  shore,  but 
does  not  include,  by  express  exception,  vessels 
fastened  to  docks  or  wharves  on  such  shore,  so 
that  a  schooner  fastened  to  the  dock  of  a  brick 
yard  at  Keyport  is  within  the  exclusive  Juris- 
diction of  the  state  of  New  Jersey.  The  Mary 
McCabe,  22  Fed.  750. 

By  the  compact  between  New  York  and  New 
Jersey  a  vessel  fastened  to  a  wharf  or  pier  on 
65  L.  R.  A. 


the  New  Jersey  side  of  the  Kill  von  Kull  was 
within  the  exclusive  Jurisdiction  of  New  Jersey, 
and  therefore  within  the  Jurisdiction  of  the 
Federal  courts  established  for  that  state,  and 
not  of  those  of  New  York.  Hall  v.  Devoe  Mfg. 
Co.  5  N.  J.  L.  J.  361,  14  Fed.  183. 

A  vessel  afloat  in  the  Kill  von  Kull  between 
Staten  Island  and  New  Jersey  at  the  end  of  a 
dock  at  Bayonue,  al>out  300  feet  below  low- 
water  mark  is  within  New  Jersey,  and  so  witli- 
In  the  Jurisdiction  of  the  district  court  for  the 
district  of  New  Jersey.  Re  Devoe  Mfg.  Co.  IDS 
U.  S.  401,  27  L.  ed.  764,  2  Sup.  Ct.  Rep.  894. 

Process  of  the  district  court  of  the  United 
States  for  the  southern  district  of  New  York 
cannot  be  executed  by  seizure  of  a  vessel  while 
at  a  wharf  In  Jersey  City,  as  the  Jurisdiction 
of  the  state  of  New  York  does  not  extend  to  a 
vessel  fastened  to  such  wharf.  The  Norma.  32 
li'ed.  411. 

In  one  case  the  Jurisdiction  was  extended 
from  the  New  Jersey  side  rather  farther  than 
the  terms  of  the  compact  would  warrant.  Nixon, 
J.,  holding  that  a  vessel  lying  at  anchor  and 
afloat  in  the  Hudson  river  between  Jersey  City 
and  Manhattan  island,  and  on  the  west  side  of 
the  middle  of  said  river,  is  within  the  admiralty 
Jurisdiction  of  the  district  court  for  New  Jersey. 
The  Sarah  E.  Kennedy,  25  Fed.  569. 

This  ruling  was  placed  on  the  ground  that,  the 
territorial  limits  of  the  state  having  been 
placed  in  the  center  of  the  channel,  the  Jurisdic- 
tion of  the  Federal  courts  by  the  act  creating 
them  extends  as  far  as  the  state  limits,  and  is 
not  affected  by  a  compact  dividing  the  Jurisdic- 
tion between  the  local  courts.  This  holding  is 
in  conflict  with  that  of  Judge  Blatchford  In  The 
L.  W.  Eaton,  9  Ben.  289,  Fed.  Cas.  No.  8.612, 
which  follows  that  of  Judge  Betts  In  United 
States  V.  The  Julia  Lawrence,  6  Am.  L.  Rev. 
383,  Fed.  Cas.  No.  15,502. 

Process  of  the  United  States  courts  for  the 
district  of  New  York  may  be  executed  upon  a 
vessel  lying  in  the  Morris  canal  basin  at  Jersej 
City,  made  fast  to  piles  driven  into  the  bottom 
and  about  40  feet  from  the  side  of  the  dock. 
the  basin  communicating  directly  with  the  wa- 
ters of  the  Hudson  river.  The  Argo,  7  Ben.  304, 
Fed.  Cas.  No.  515. 

The  state  of  New  York  has  no  Jurisdiction  to 
restrain  the  erection  of  structures  extending 
mto  the  bay  or  river  from  the  New  Jersey 
shore,  even  if  they  are  a  public  nuisance  as  af- 
fecting injuriously  the  general  and  common  ose 
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the  acts  complained  of.  The  question  turns 
on  the  meaning  of  Federal  laws  by  which 
the  states  of  Minnesota  and  Wisconsin  were 
given  concurrent  jurisdiction  on  the  waters 
of  the  Mississippi  river.  The  language  of  the 
two  acts  of  Congress,  the  one  relating  to  Wis- 
consin (Act  August  6,  1&46;  9  Stat,  at  L.  57, 
chap.  89),  and  the  other  to  Minnesota  (Act 
February  26,  1857;  11  Stat,  at  L.  166,  chap. 
60) ,  is  tlie  same  so  far  as  applicable  to  differ- 
ence in  situation.  That  as  to  Wisconsin  (9 
3)  is  as  follows: 

**The'  said  state  of  Wisconsin  shall  have 
concurrent  jurisdiction  on  the  Mississippi 
and  all  other  rivers  and  waters  bordering  on 
the  said  state  of  Wisconsin  so  far  as  the 
same  shall  form  a  common  boundary  to  said 
state  and  any  other  state  or  states  now  or 


hereafter  to  be  formed  or  bounded  by  the 
same." 

The  term  "concurrent  jurisdiction"  does- 
not  imply,  as  the  learned  attorney  general 
for  the  state  of  Minnesota  seems  to  suppose, 
that  the  people  of  the  two  states  in  their  sov- 
ereign capacities  are  joint  owners  of  the  bed 
of  the  Mississippi  river  within  the  scope  of 
the  enabling  acts  referred  to,  or  of  the  wa- 
ters of  the  river  or  the  fish  therein  or  things 
thereon,  under  the  principle  laid  down  in 
Rossmiller  v.  State,  114  Wis.  169,  58  L.  R.  A. 
93,  91  Am.  St.  Rep.  910,  89  N.  W.  839.  Own- 
ership in  that  sense  docs  not  follow  jurisdic- 
tion, as  the  term  was  used  in  the  enactments 
under  discussion.  It  was  competent  for  th& 
national  legislature,  in  the  formation  of  the 
states,  to  extend  the  laws  of  each  for  certain 


of  those  navigable  waters,  since  such  jurisdic- 
tion was  surrendered  when  the  dividingr  line 
betwei^n  the  states  was  fixed  at  the  middle  of 
the  stream.  People  v.  Central  R.  Co.  42  N.  Y. 
283,  Reversing  48  Barb.  478,  where  the  court 
held  that  the  reservation  of  Jurisdiction  in  the 
compact  conferred  upon  the  state  of  New  York 
full  power  and  authority  to  preserve  the  river 
and  bay  from  injury  by  encroachments  from 
strangers  acting  without  authority. 

The  holding  of  the  lower  court  agreed  with 
State  V.  Babcock,  30  N.  J.  L.  30. 

The  circuit  court  sitting  in  the  southern  dis- 
trict of  New  York  will  not  take  Jurisdiction  to 
enjoin  the  erection  of  a  bridge  on  the  soil  of 
New  Jersey,  although  the  structure  may  project 
into  the  waters  of  a  navigable  channel  coming 
up  from  the  bay  of  New  York.  Atlantic  Dredg- 
ing Co.  V.  Bergen  Neck  R.  Co.  44  Fed.  208. 

Pennsylvania  acquired  no  Jurisdiction  to  the 
soil  under  the  Delaware  river  within  the  terri- 
torial limits  of  New  Jersey  under  the  compact 
between  those  states  in  1783  giving  each  state 
a  concurrent  Jurisdiction  within  and  upon  the 
water  between  the  shores  of  said  river  for  cer- 
tain purposes.  Atty.  Gen.  v.  Delaware  &  B.  B. 
R.  Co.  27  N.  J.  Eq.  1. 

A  stipulation  In  a  compact  between  states 
that  offenses  committed  at  a  point  where  the 
water  boundary  is  doubtful  shall  be  tried  in  the 
courts  of  one  state  loses  its  force  and  effect 
where  the  boundary  line  is  subsequently  ascer- 
tained and  established  with  certainty.  Ex  parte 
Marsh,  57  Ved.  710. 

II.  Equal  rights  on. 

A  boundary  stream  is  of  such  a  nature  that, 
like  the  larger  bodies  of  water  touching  the 
shores  of  different  nations,  its  use  must  of  ne- 
cessity be  common.  For  all  commerce  and  acts 
originating  on  or  connected  with  one  shore  the 
use  and  control  of  it  must  be  exclusively  domi- 
nated by  the  sovereign  of  that  shore.  Yet  the 
same  right  must  be  accorded  to  the  opposite 
sovereign.  No  line  could  be  drawn  through  the 
stream  which  would  limit  the  jurisdiction  of  the 
respective  sovereigns,  because  it  would  be  so 
difficult  to  determine  the  location  of  particular 
acts  with  reference  to  such  line  that  the  stream 
would  become  a  place  of  lawlessness.  There- 
fore by  tacit  agreement  or  express  compact  con- 
current Jurisdiction  over  the  stream  is  accorded 
to  both  sides.  This  gives  certain  rights  to  eacn, 
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with  which  the  other  cannot  Interfere,  because 
they  are  equally  common  to  both. 

In  the  absence  of  the  exclusive  occupation  of 
a  river  or  bay,  the  law  of  nations  gives  the 
nations  inhabiting  the  opposite  shores  territorial 
Jurisdiction  to  the  middle  of  the  stream.  But 
each  nation  may  also  have  the  common  right  of 
passage  and  navigation  where  necessary  for 
their  common  convenience  and  access  to  their 
own  shores.  The  Fame,  3  Mason,  147,  Fed.  Cas. 
No.  4,634. 

The  waters  of  the  bay  of  Passamaquoddy  and 
the  river  Scboodiac,  separating  the  United' 
States  from  the  British  provinces,  are.  upon  the 
principles  of  public  law,  common  to  both  powers 
for  the  purposes  of  navigation.  The  Atlantic,  1 
Ware,  121,  Fed.  Cas.  No.  621. 

The  Jurisdiction  of  each  state  along  the 
Mississippi  extends  to  the  middle  of  the  river, 
and  It  may  regulate  commerce  which  begins  and 
terminates  within  its  limits ;  but  it  has  no  power 
to  regulate  a  commerce  which  extends  beyond 
its  Jurisdiction.  Ilalderman  v.  Beckwith,  4  Mc- 
Lean, 286,  Fed.  Cas.  No.  5,907. 

A  vessel  arriving  in  a  river  which  forms  the 
boundary  between  two  nations  for  the  purpose  of 
proceeding  to  a  pier  within  one  of  them  does 
not  arrive  within  the  limits  of  the  other  within 
the  meaning  of  a  statute  imposing  a  customs 
duty,  since  a  fiver  which  forms  the  boundary 
between  two  nations  must  be  deemed  subject  to- 
the  common  use  of  both  of  them.  The  Apollon, 
9  Wheat.  371,  6  L.  ed.  113. 

But  the  compact  of  March  28,  1785,  between 
Maryland  and  Virginia,  providing  that  the  right 
of  tishing  in  the  Potomac  river  shall  be  common 
to  the  citizens  of  both  states,  and  that  all  laws^ 
necessary  for  the  preservation  of  flsh  in  the 
Potomac  river,  or  for  keeping  open  the  channel 
in  the  Pocomoke  river,  shall  be  made  with  the 
mutual  consent  of  both  states,  does  not  grant 
a  common  right  of  fishing.  Including  the  catch- 
ing and  taking  of  oysters  in  Pocomoke  river, 
to  the  citizens  of  Maryland,  or  a  right  to  Joint 
legislation  for  the  protection  of  fish  in  such 
river  to  tbe  state  of  Maryland.  Ex  parte  Marsh, 
57  Fed.  719. 

The  common  rights  upon  the  stream  require 
that  riparian  owners  on  one  shore  shall  do  no 
act  which  will  injure  owners  on  the  other ;  and 
the  courts  will  usually  enforce  this  duty. 

Equity  can  restrain  one  over  whom  It  has  Ju- 
risdiction, from  destroying  the  part  of  the  dam 
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purposes  over  territory  of  the  other.  That 
i^as  done,  the  jurisdiction  on  boundary  wa- 
ters being  extended  as  to  each  state  from 
ahore  to  shore,  while  the  boundary  line  be- 
tween them  was  placed  at  the  main  channel 
of  the  river.  That  necessarily  forms  the 
boundary  between  them  as  to  sovereign 
rights  of  ownership.  Sovereign  right  as  re- 
^rds  ownership  of  the  bed  of  the  Mississippi 
river  or  anything  permanently  affixed  there- 
to coincides  with  territorial  boundaries. 
Therein,  as  to  everything  of  a  tangible  char- 
acter forming  part  of  the  land,  whether 
above  the  water  or  below  the  water,  the  juris- 
•diction  of  each  state  is  exclusive.  It  would 
seem  that  its  authority  must  be  the  same  as 
regards  sovereign  property  rights  incident 
to   sovereign   ownership    of    the   land    cov- 


whlch  extends  into  another  state.  Great  Falls 
Mfg.  Co.  V.  Worster,  23  N.  H.  462. 

A  mill  owner  in  Pennsylvania  may  sustain  an 
action  in  the  circuit  court  of  New  Jersey  for  In- 
Jury  to  his  mills  in  Pennsylvania  due  to  the 
diversion  of  water  for  canal  purposes  in  the 
fltate  of  New  Jersey  by  a  corporation  chartered 
by  the  latter  state.  Rundle  v.  Delaware  &  R. 
Canal,  1  Wall.  Jr.  275,  Fed.  Cas.  No.  12,139. 

An  action  at  law  to  recover  damages  against 
the  city  of  St.  Louis,  which  constructed  a  dyke 
on  the  Missouri  shore  of  the  Mississippi  river 
whereby  the  plalntlff^s  land  on  the  Illinois  shore 
was  washed  away,  may  be  maintained  in  the 
•circuit  court  for  the  eastern  division  of  Mis- 
souri, since  the  common-law  rule  as  to  local  ac- 
tions is  not  applicable  to  such  a  suit.  Rutz  v. 
St.  Louis,  2  McGrary,  344,  7  Fed.  438. 

One  whose  mills,  situated  upon  one  side  of  a 
river  forming  a  state  boundary,  are  injured  by 
a  diversion  of  water  through  a  canal  construct- 
■ed  above  him  od  the  opposite  side  of  the  river 
may  maintain  an  action  in  the  state  where  the 
•canal  Is  located  for  injunctive  relief  for  the  In- 
Jury  done  to  his  easement  to  take  half  of  the 
water ;  and  the  laws  of  such  state  are  applicable 
to  the  controversy.  Stlllman  v.  White  Rock 
Mfg.  Co.  3  Woodb.  &  M.  538,  Fed.  Cas.  No. 
13,446. 

But  a  riparian  -owner  cannot  maintain  an  ac- 
tion for  damages  against  a  municipality  which, 
-on  the  opposite  shore,  and  in  another  state, 
buiids  a  dyke  extending  Into  the  river,  where  he 
fails  to  show  any  loss  consequent  upon  the  erec- 
tion of  the  dyke.  Rutz  v.  St.  Louis,  3  Mc- 
Crary,  261,  10  Fed.  338. 

That  a  dyke  erected  on  the  Missouri  shore 
•of  the  Mississippi  river  was  constructed  pur- 
isuant  to  a  Missouri  statute  cannot,  in  an  action 
by  a  citizen  of  the  state  of  Illinois  to  recover 
•damages  caused  to  his  real  estate  thereby,  be 
pleaded  against  him,  for  the  Missouri  statute 
•cannot  operate  extraterrltorlally.  Rutz  v.  St. 
Louis,  2  McCrary,  344,  7  Fed.  438. 

An  action  may  be  maintained  by  the  state  of 
Illinois  against  the  city  of  St.  Louis,  where  she 
voluntarily  appears  and  files  a  demurrer  to  the 
merits  of  the  bill  enjoining  such  city  from  ob- 
structing u  channel  of  the  Mississippi  river  by 
dyking  the  Illinois  shore,  this  being  an  obstruc- 
tion to  navigation.  People  v.  St.  Louis,  10  III. 
351,  48  Am.  Dec.  339. 

The  extension  of  a  shear  boom  across  the 
navigable  channel  of  the  Mississippi  river  to 
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ered  by  water.  If  there  is  anything  de- 
cided in  «/.  flf.  Keaior  Lumber  Co,  v.  8t.  Croim 
Boom  Corp,  72  Wis.  62,  7  Am.  St.  Rep.  837, 
38  N.  W.  629,  to  justify  a  contrary  idea, — 
and  it  is  believed  there  is  not, — ^it  is  to  be  re- 
gretted. Cei-tainly,  it  was  not  intended 
there  to  hold,  as  we  understand  the  matter, 
that  the  state  of  Minnesota  has  such  juris- 
diction over,  or  within,  or  on,  Wisconsin  ter- 
ritory on  its  side  of  the  main  channel  of  the 
Mississippi  river,  or  on  water  the  nuiin  chan- 
nel of  which  forms  the  boundary  line  be- 
tween the  two  states,  as  will  permit  it  to 
authorize,  prohibit,  regulate,  or  take  juris- 
diction over,  a  permanent  object  in  the  river, 
natural  or  artificial, — anything  not  on  the 
river  within  the  meaning  of  the  term  as  used 
in  the  act  of  Congress;  any  jurisdiction  in- 


near  the  Wisconsin  shore,  under  authority  of 
Minnesota,  cannot  be  complained  of  as  an  ob- 
struction of  navigation  by  one  who  has  availed 
himself  of  its  advantages,  to  escape  a  Hen  for 
surveying  and  scaling  under  the  state  law  after 
the  logs  are  within  the  limits  of  Minnesota,  a! 
though  they  have  come  from  Wisconsin.  Lind- 
say &  P.  Co.  V.  Mullen,  176  U.  8.  126.  44  L.  ed. 
400,  20  Sup.  Ct.  Rep.  326. 

The  nonexercise  of  Jurisdiction  over  waters 
of  which  two  states  have  concurrent  Jurisdic- 
tion, by  one  state,  is  not  available  to  an  indi- 
vidual as  a  substantive  cause  of  action  against 
a  corporation  created  by,  and  acting  under  the 
authority  of,  the  other  state,  which  has  extended 
its  works  into  the  waters  of  the  former  state. 
J.  S.  Keator  Lumber  Co.  v.  St.  Croix  Boom 
Corp.  72  Wis.  62,  38  N.  W.  529. 

The  equal  Jurisdiction  over  the  stream  In- 
cludes the  right  to  grant  exclusive  ferry  rights 
on  the  shore  of  the  grantor. 

A  state  owning  on  one  side  of  a  navigable 
river  cannot  prevent  the  ferriage  of  passengers 
to  its  shores  under  authority  of  the  state  lying 
on  the  opposite  shore.  Challlss  v.  Davis,  66 
Mo.  26. 

So,  West  Virginia  cannot  punish  one  who  acta 
under  a  ferry  franchise  given  by  the  state  of 
Ohio  to  operate  a  ferry  from  Its  side  of  the 
Ohio  river  over  that  river,  for  charging  one 
coming  from  Ohio  more  than  is  allowed  by  West 
Virginia  law  for  ferriage  over  that  river. 
State  V.  Fandre,  54  W.  Va.  122,  63  L.  B.  A.  877, 
46  S.  E.  269. 

A  ferry  franchise  granted  by  the  legislature 
to  an  individual  to  cross  a  river  to  another  state 
Is  valid,  and  entitles  him  to  damages  for  Its 
destruction  by  the  building  of  a  bridge  at  the 
same  location,  notwithstanding,  he  may  not 
own  the  soil  at  the  landing,  and  that  he  can- 
not use  and  enjoy  it  without  either  action  by 
the  authorities  of  the  other  state  or  an  agree- 
ment with  one  owning  a  like  franchise  on  the 
other  side,  as  these  considerations  affect  merely 
the  value,  but  not  the  validity,  of  the  ferry 
right  Columbia  Delaware  Bridge  Co.  v.  Gelase, 
38  N.  J.  L.  39. 

The  Canadian  government  may  grant  an  ex- 
clusive ferry  on  waters  which  form  an  Inter- 
national boundary,  and  the  owner  thereof  will 
be  protected  from  interference  by  another  with- 
in British  waters.  Kerby  v.  Lewis,  6  U.  C  Q. 
B.  O.  S.  207. 

A  license  to  operate  a  ferry  across  a  river 
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dicating  sovereign  property  rights  in  Wiscon- 
sin territory.  The  court  seems  to  have 
clearly  negatived  any  idea  of  joint  state  do- 
minion, in  saying  that  neither  state  can  take, 
or  authorize  the  taking,  possession  of  any 
part  of  boundaiy  waters  from  bank  to  bank, 
citing  Delaware  Bi-idge  Co.  v.  Trenton  City 
Bridge  Co.  13  N.  J.  Eq.  46,  and  Atty.  Gen,  v. 
Delaioare  rf  B.  B,  R.  Co.  27  N.  J.  Eq.  631, 
both  of  which  cases  in  effect  decide  that 
either  state,  subject  to  the  right  of  naviga- 
tion, may  take  possession  of  such  waters  for 
any  lawful  purpose  out  to  its  boundary  line, 
not  interfering  with  the  right  of  navigation. 
It  seems  that  the  learned  attorney  general 
for  Minnesota  has  drawn  a  different  idea  of 
this  court's  decision  in  J.  8.  Keator  Lumber 
Co.  V.  8t.  Croix  Boom  Corp.  from  our  under- 


standing of  it,  and  constructed  thereon  the 
theory  that  sovereign  territorial  rights  be- 
tween the  shores  of  the  river  are  common  to 
the  states  of  Minnesota  and  Wisconsin ;  that 
concurrent  jurisdiction,  as  the  term  is  used 
in  the  Federal  law,  as  viewed  by  this  court, 
means  concurrent  dominion.  We  must  re- 
pudiate that,  and  are  constrained  to  believe 
that  in  doing  so  we  do  not  need  to  overrule 
anything  decided  in  the  Keator  Case;  though 
we  must  confess,  inasmuch  as  it  dealt  in 
some  respects  with  permanent  objects  on  the 
Wisconsin  side  of  the  main  channel  of  the  St. 
Croix  river,  language  was  used  from  which 
the  broad  idea  entertained  by  counsel  for  ap- 
pellant is  not  wholly  without  justification. 
It  has  been  decided  in  many  jurisdictions,  in- 
cluding that  of  the  Supreme  Court  of  the 


forminir  the  boundary  between  two  states  may 
not  only  regulate  the  rate  of  ferriage  for  cross- 
ing from  the  state  granting  the  license,  but  may 
establish  a  rate  for  round  trips  commencing  on 
such  side  of  the  river.  State  v.  Slckmann,  65 
Mo.  App.  499. 

A  ferry  franchise  granted  by  the  state  of 
Iowa  across  the  Mississippi  river  gives  no  au- 
thority to  ferry  from  the  Wisconsin  side.  Weld 
V.  Chapman,  2  Iowa,  524. 

The  laws  of  Kentucky  do  not  profess  either  to 
grant,  or  to  secure  or  protect,  the  right  of  ferry- 
ing across  the  Ohio  river  except  from  the  Ken- 
tucky to  the  opposite  shore ;  nor  has  there  been 
any  attempt  by  statute  to  regulate  or  Inter- 
fere with  the  transportation  from  the  other  side 
to  the  Kentucky  shore  under  authority  derived 
from  the  laws  and  government  on  the  opposite 
shore.    Reeves  v.  Little,  7  Bush,  469. 

The  laws  of  Kentucky  do  not  require  ferries 
established  on  the  Kentucky  side  to  transport 
persons  or  things  from  the  state  of  Ohio  to  the 
state  of  Kentucky  across  the  Ohio  river,  and  a 
refusal  by  a  ferryman  so  to  do  does  not  subject 
him  to  any  penalties  Imposed  by  the  laws  of 
Kentucky  for  failure  or  refusal  on  the  part  of 
ferrymen  established  under  her  laws  to  perform 
the  duties  Imposed  by  such  laws,  and  does  not 
authorize  a  recovery,  even  for  the  actual  dam- 
ages a  person  may  have  sustained  by  reason  of 
his  enforced  delay  due  to  such  refusal.     Ibid. 

A  license  for  a  ferry  across  the  Mississippi 
river,  granted  under  the  laws  of  the  states  bor- 
dering upon  that  river  opposite  the  Illinois  shore, 
is  deserving  of  the  same  respect  and  consider- 
ation, and  is  entitled  to  equal  efficacy,  with  the 
authority  granted  by  the  state  of  Illinois,  and 
cannot  be  forfeited  under  the  general  ferry  laws 
of  Illinois,  providing  that  a  person  running  a 
ferry  within  3  miles  of  an  established  ferry 
without  authority  is  liable  to  forfeit  his  boat 
to  the  owner  of  such  other  established  ferry. 
Gear  v.  Bullerdick,  34  111.  74. 

A  statute  forbidding  a  license  to  keep  a  ferry 
within  2  miles  of  any  other  licensed  ferry  does 
not  apply  to  a  ferry  licensed  by  another  state 
on  the  opposite  side  of  the  river.  Weld  v.  Chap- 
man, 2  Iowa,  524. 

A  keeper  of  a  ferry  from  the  Virginia  to  the 
Ohio  shore  across  the  Ohio  river  will  not  be 
restrained  by  injunction  from  landing  passen- 
gers upon  the  lands  of  the  keeper  of  a  ferry  on 
the  Ohio  shore,  where  the  Ohio  ferryman  has 
no  exclusive  ferry  right,  so  that  there  is  no  in- 
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vasion  of  the  ferry  franchise,  but  a  mere  tres- 
pass for  which  the  trespasser  is  able  to  respond 
In  damages.      Ross  v.  Page,  6  Ohio,  166. 

See,  further,  note  to  Sistersville  Ferry  Co.  v. 
Russell,  59  L.  R.  A.  513,  where  the  whole  ques- 
tion of  the  establishment  and  regulation  of  fer- 
ries Is  considered. 

III.  What  rights  are  emolusive. 

While  many  of  the  rights  on  boundary  rivers 
are  common,  there  are  some  which  are  exclusive. 

A  compact  between  two  states  conferring  con- 
current Jurisdiction  upon  a  boundary  river  does 
not  include  sovereignty  of  the  river.  Atty.  Qen. 
V.  Delaware  &  B.  B.  R.  Co.  27  N.  J.  Eq.  1. 

The  consequence  is  that  whatever  acts  are 
dependent  upon  ownership  or  sovereignty  are  ex- 
clusively within  the  power  of  the  state  which 
owns  the  place  where  they  are  to  take  effect. 
The  use  of  the  soil  must  be  under  authority  of 
the  one  who  owns  it. 

A  state  bounded  by  a  navigable  river  may 
authorize  the  erection  of  a  structure  constitut- 
ing a  nuisance,  and  its  own  citizens  must  accept 
the  legal  consequences,  though  not  without  the 
recovery  of  damages;  but  it  cannot  pass  a  law 
to  govern  the  citizens  of  another  state  or  their 
realty.  Rutz  v.  St.  Louis,  2  McCrary,  844,  7 
Fed.  488. 

The  question  of  concurrent  powers  of  a  rail- 
road company  to  erect  a  bridge  over  an  Inter- 
state boundary  river  cannot  be  determined  in 
one  state  so  far  as  relates  to  the  rights  of  the 
other  state.  Atty.  Gen.  v.  Delaware  &  B.  B.  R. 
Co.  27  N.  J.  Eq.  631. 

The  New  Jersey  legislature  may  authorize 
the  construction  of  a  bridge  across  the  Delaware 
river  above  tide  waters,  under  the  compact  of 
1783  between  New  Jersey  and  Pennsylvania  giv- 
ing each  state  common  powers  over  the  naviga- 
tion of  the  stream.    Ibid. 

New  Jersey,  by  her  general  railroad  law, 
granted  power  to  connect  any  railroad  in  that 
state  with  any  other  railroad  out  of  that  state, 
and,  to  that  end,  to  cross  any  navigable  river ; 
and  that  power  of  itself  implied  and  included 
authority,  so  far  as  the  state  could  give  it,  to 
bridge  the  Delaware  river  for  that  purpose. 
Atty.  Gen.  v.  Delaware  &  B.  B.  R.  Co.  27  N.  J. 
Eq.  1. 

The  legislature  of  the  state  of  Kansas  has 

the  power  to  pass  an  act  authorizing  the  organl- 

%atlon  of  a  corporation  to  build  a  bridge  across 

the  Missouri  river  at  a  place  where  such  river 
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United  States,  that  "concurrent  juriadictiOTi 
on  the  river"  extends  only  to  the  water  and 
to  floatable  objects  therein,  not  to  bridges, 
dams,  or  any  other  objects  of  a  permanent 
nature.  If  any  such  object  be  located  upon 
the  Wisconsin  side  of  the  main  channel  of 
a  boundary  river  so  as  to  constitute  a  nui- 
sance, it  must,  accordingly,  be  deemed  not 
only  wholly  within  the  territorial  limits  of 
Wisconsin,  but  within  its  exclusive  jurisdic- 
tion. Mississippi  d  M,  R,  Co.  v.  Ward,  2 
Black,  485,  17  L.  ed.  311;  Gilbert  v.  Moline 
Water  Pouer  d  Mfg.  Co.  19  Iowa,  319;  Dun- 
lieth  d  D.  Bridge  Co.  v.  Dubuque  County, 
55  Iowa,  558,  8  N.  W.  443;  Buck  v.  Ellen- 
bolt,  84  Iowa,  394.  15  L.  R.  A.  187,  61  N.  W. 
22 ;  Iowa  V.  Illinois,  147  U.  S.  1,  37  L.  ed.  65, 
13  Sup.  Ct.  Rep.  239.    The  rule  laid  down  in 


forms  the  boundary  line  between  the  states  of 
Kansas  and  Missouri,  since  to  render  the  con- 
struction of  such  a  bridge  possible  it  is  neces- 
sary that  a  corporation  of  either  state  may, 
with  the  consent  of  the  other  state,  build,  own, 
and  operate  it  In  Its  entirety.  Hunt  v.  Kansas 
&  M.  Bridge  Co.  11  Kan.  412. 

A  local  subdiylslon  of  a  state  has  no  more  an- 
thorlty  than  has  been  conferred  upon  it ;  and 
therefore,  under  a  statute  providing  that  the 
several  towns  of  a  state  shall  build  and  keep  in 
repair  all  necessary  bridges  within  the  limits 
of  such  towns,  except  when  it  belongs  to  some 
particular  person  or  corporation  to  maintain 
such  bridges,  a  town  is  not  authorized  to  con- 
struct a  bridge  across  a  stream  which  is  the 
dividing  line  between  its  state  and  another. 
Abendroth  v.  Greenwich,  29  Conn.  356. 

Where  a  river  forms  a  boundary  between  two 
states  each  may,  in  the  absence  of  legislation 
by  Congress,  authorize  the  construction  of 
booms  within  its  own  territory.  J.  S.  Keator 
Lumber  Co.  v.  St.  Croix  Boom  Corp.  72  Wis. 
62,  38  N.  W.  52». 

Equity  will  not  accept  Jurisdiction  when  there 
is  doubt  as  to  the  right  of  a  railroad  company  to 
bridge  a  boundary  river  between  two  states 
under  the  laws  of  another  state,  so  far  as  re- 
lates to  the  portion  of  the  bridge  situated  in  the 
other  state.  Atty.  Gen.  v.  Delaware  &  B.  B.  R. 
Co.  27  N.  J.  Eq.  1. 

The  determination  of  the  Canadian  departmoit 
of  marine  that  a  wreck  lying  on  the  Canadian 
side  of  the  Detroit  river  is  an  obstruction  to 
navigation,  and  authorizing  its  removal.  Is  not 
reviewable  by  the  courts  of  this  country.  The 
Burlington,  73  Fed.  258. 

The  state  courts  of  Iowa  are  without  jurisdic- 
tion to  abate  a  nuisance  on  an  island  east  of  the 
middle  of  the  main  channel  of  the  Mississippi 
river,  although  the  stnies  of  which  the  Missis- 
sippi river  constitutes  r  boundary  have  concur- 
rent Jurisdiction  over  tfjese  waters.  Buck  v. 
Ellenbolt,  84  Iowa,  39^.  15  L.  R.  A.  187,  51 
N.  W.  22. 

The  United  States  district  court  in  Iowa  has 
no  Jurisdiction  of  a  nuisance  which  is  east  of 
the  middle  of  the  Mississippi  river.  Mississippi 
&  M.  R.  Co.  V.  Ward,  2  Black,  485,  17  L.  ed. 
311. 

If  a  bridge  across  the  river  is  a  nuisance,  that 
court  ran  abate  only  the  portion  thereof  which 
is  west  of  the  middle  of  the  river.     Ibid. 

Likewise,  a  nuisance  on  the  Illinois  side  of 
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those  cases  has  been  uniformly  accepted  by 
all  courts  as  sound.  The  effect  thereof  is- 
that  there  is  no  such  thing  as  concurrent 
ownership,  so  to  speak,  of  territory,  or  in- 
cidents thereof,  between  the  shores  of  a  river 
divided  by  the  boundary  line  between  thi» 
state  and  the  state  of  Minnesota. 

Having  reached  the  conclusion  that  the- 
laws  of  Minnesota  do  not  for  any  purpose  ex- 
tend over  the  territory  on  the  Wisconsin  side 
of  the  main  channel  of  the  Mississippi  river, 
except  as  regards  things  on  the  river, — things- 
of  a  floatable  nature, — we  are  now  to  in- 
quire whether,  by  reason  of  respondent's  net 
being  retained  in  place  by  means  of  stakes 
driven  in  the  bed  of  the  lake,  it  partook  of 
the  nature  of  a  permanent  object  in  the  river 
rather  than  of  a  floatable  object  or  thing  on 


the  main  channel  of  the  Mississippi  river,  con- 
sisting of  a  dam  across  a  slough  channel,  is  not 
within  the  Jurisdiction  of  the  Iowa  courts.  Th» 
concurrent  Jurisdiction  "on  the  Mississippi 
river"  of  states  to  which  it  forms  a  common 
boundary  applies  only  to  things  "on"  the  river 
and  not  to  permanent  obstructions  or  erections 
in  the  river.  Gilbert  v.  Mollne  Water  Power 
&  Mfg.  Co.  19  Iowa,  319. 

The  state  has  no  right  to  assess  for  taxation 
any  part  of  a  bridge  structure  over  a  navigable 
stream  forming  one  of  its  boundaries,  that  Is 
located  beyond  the  boundary  line  of  such  state. 
Keokuk  &  H.  Bridge  Co.  v.  People,  145  111.  596,. 
34  N.  B.  482. 

The  easterly  half  of  a  toll  bridge  for  freight 
and  passengers,  owned  by  a  private  company  in- 
corporated in  Pennsylvania  and  New  Jersey,  and 
maintained  for  private  profit,  is  properly  as- 
sessed for  taxes  as  real  estate  situate  in  New 
Jersey,  and  includes  the  piers  and  abutments, 
the  land  on  which  they  stand,  and  the  approach  ; 
but  the  franchise  of  the  corporation,  the  extent 
of  its  profits,  or  tolls  collected,  or  amount  of 
travel,  cannot  be  taken  into  consideration. 
State,  Easton  Bridge,  Prosecutor,  v.  MeU,  31 
N.  J.  L.  378. 

Under  the  section  of  the  Illinois  revenue  law 
authorizing  the  taxation  of  all  bridge  stractnres 
across  any  navigable  stream  forming  the  bound- 
ary line  between  Illinois  and  any  other  state 
to  be  assessed  by  the  local  assessor,  that  part  of 
the  structure  of  a  bridge  across  the  Mississippi 
river  lying  cast  of  the  middle  thread  of  the  main 
channel  Is  subject  to  taxation.  Keokuk  St  H. 
Bridge  Co.  v.  People,  145  111.  596,  34  N.  B, 
482 ;  Buttenuth  v.  St.  Louts  Bridge  Co.  123  IlL 
535,  17  N.  B.  439. 

All  that  part  of  the  SL  Louis  bridge  which 
lies  east  of  the  middle  thread  of  the  Mississippi 
river,  as  It  now  is,  is  within  the  state  of  Illinois, 
and,  being  so,  is  subject  to  taxation  by  the 
state ;  and,  as  the  western  boundaries  of  the 
county  and  city  are  coextensive  with  the  bound- 
ary of  the  state,  is  also  subject  to  county  and 
city  taxation.  St.  Louis  Bridge  Co.  v.  People, 
125  111.  226,  17  N.  B.  468. 

In  the  middle  of  the  main  navigable  channel, 
or  the  channel  most  used.  In  the  Mississippi 
river  is  the  boundary  between  the  states  of  Iowa 
and  Illinois ;  and  the  state  has  Jurisdiction,  for 
the  purpose  of  taxation,  over  a  bridge  con- 
structed from  Iowa  to  the  Illinois  side  of  the 
river  to  the  middle  of  that  channel.     Chicago^ 
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the  river.  Counsel  for  respondent  ex  indus- 
tria  added  an  allegation  to  the  complaint 
stating  the  fact  that  the  net  was  fastened  to 
the  bed  of  the  lake  by  stakes.  We  do  not 
deem  that  circumstance  material.  The  net 
was  no  more  an  object  of  a  permanent  na- 
ture and  part  of  the  land,  so  to  speak,  to 
which  it  was  attached,  than  a  boat  anchored 
in  a  stream  temporarily.  It  was  located 
where  found  for  a  purely  temporary  purpose. 
It  was  not  put  in  place  by  acts  on  the  water. 
The  dividing  line  of  jurisdiction  as  to  physi- 
cal objects  is  between  those  on  the  river  and 
those  forming  a  part,  not  of  the  river,  strict- 
ly speaking,  but  of  the  river  bed.  Oilhert  v, 
Moline  Water  Power  di  Mfg.  Co,  19  Iowa, 
319.  The  plaintiff's  net  was  an  object  of  a 
transitory    nature.        It   was   liable    to   be 


moved  about  from  place  to  place  by  enjoy- 
ing the  river  as  navigable  water.  The  act 
of  plaintiff,  it  seems,  was  an  act  in  a  fair 
sense  connected  with  the  use  of  the  river  as 
navigable  water,  and  subject  to  be  dealt  with 
by  the  jurisdiction  of  either  Wisconsin  or 
Minnesota  if  the  term  "concurrent  jurisdic- 
tion" refers  to  the  regulation  of  such  mat- 
ters. 

We  have  now  reached  these  conclusions  in 
the  course  of  our  considerations:  (1)  All 
the  territory  within  the  banks  of  the  Mis- 
sissippi river  on  the  east  side  of  the  m^in 
channel  thereof,  so  far  as  the  river  forms  a 
boundary  between  Minnesota  and  Wisconsin, 
is  exclusively  Wisconsin  territory,  with  all 
the  incidents  thereof  except  as  modified  by 
the  provision  of  the  Federal  law  giving  to  the 


&  N.  W.  R.  Co.  v.  Clinton,  88  Iowa,  188,  56  N. 
W.  462. 

The  piers  and  abutments  of  a  bridge  across 
the  Delaware  are  taxable  as  real  estate  to  the 
middle  of  the  river  In  the  town  on  the  east  end, 
the  boundaries  of  which  extend  to  the  state  line, 
regardless  of  whether  the  bridge  is  owned  In 
fee  or  Is  merely  a  leasehold.  State,  Delaware  & 
B.  Bridge  Co.,  Prosecutor,  v.  Metz,  29  N.  J.  L. 
122. 

A  bridge,  over  the  Delaware,  of  a  railroad 
company  Incorporated  In  Pennsylvania  and  au- 
thorized by  that  state,  if  the  legislature  of  New 
Jersey  concurred,  is  subject  to  taxation  upon 
Its  New  Jersey  half  with  Its  eastern  piers,  ap- 
proach, and  abutment,  under  the  general  tax 
laws  of  the  state,  for  state  and  local  purposes. 
State,  Lehigh  Valley  R.  Co.,  Prosecutor,  v. 
Mutchler,  42  N.  J.  L.  461.      . 

The  boundary  of  Kentucky  extends  to  low- 
water  mark  on  the  Indiana  side  of  the  Ohio 
river,  and  municipalities  in  Kentucky  may  tax 
structures  extending  across  the  stream  so  far 
as  that  point.  Henderson  Bridge  Co.  v.  Hender- 
son, 173  U.  S.  592,  43  L.  ed.  823,  19  Sup.  Ct. 
Rep.  553. 

The  Jurisdiction  of  the  state  of  Kentucky  ex- 
tends to  the  northwestern  shore  of  the  Ohio 
river,  and  the  state  may  tax  a  bridge,  across  the 
river,  belonging  to  a  private  corporation,  as 
such  taxation  does  not  amount  to  a  discrimina- 
tion in  favor  of  local  products  against  those 
of  other  states,  or  interfere  with  the  free  navi- 
gation of  the  river ;  but  the  city  of  Louisville 
cannot  tax  it,  though  the  city  limits  extend  to 
the  farther  shore  of  the  river.  Louisville 
Bridge  Co.  v.  Louisville,  81  Ky.  189. 

The  power  of  the  state  to  tax  the  bridge  for 
revenue  purposes  cannot  be  denied  on  the  ground 
that  such  taxation  is  an  assumption  by  the 
state  of  the  power  to  regulate  commerce  be- 
tween the  states  contrary  to  the  Constitution 
of  the  United  States,  or  is  an  interference  with 
the  concurrent  Jurisdiction  of  other  states  over 
the  Ohio  river,  and  the  use  and  navigation 
thereof  guaranteed  by  the  Virginia  compact  to 
be  free  and  common  to  all  citizens  of  the  United 
States.    Ihid. 

IV.  ^yhat  concurrent  jurisdiction  includes. 

As  stated  supra.  III.,  concurrent  Jurisdiction 
does  not  include  the  sovereignty  or  ownership  of 
the  river.  It  is  conferred,  not  for  the  purpose 
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of  destroying  the  title  of  either  sovereign  to  his 
territory,  but  to  render  more  efficient  the  polic- 
ing of  the  stream,  and  to  prevent  the  loss  which 
would  result  from  defeating  actions  by  pleas  to 
the  Jurisdiction,  when  it  might  be  difficult  to 
determine  just  where  an  act  occurred.  Further- 
more, either  state  may  control  the  acts  of  Its 
own  citizens  wherever  they  may  be,  and  it 
would  be  intolerable  if  they  were  permitted  to 
evade  its  mandates  by  merely  crossing  an  in- 
visible line  on  a  boundary  stream,  when  they 
could  not  do  so  by  placing  an  ocean  between 
them  and  their  sovereigns.  The  question  how 
far  the  concurrent  Jurisdiction  involves  the  es- 
tablishment of  positive  law  has  not  been  con- 
clusively answered  by  the  courts. 

It  cannot  be  admitted  that  each  state  has  the 
absolute  right  to  establish  Is  own  laws  over  the 
entire  water,  because  laws  might  be  enacted 
which  were  diametrically  opposed.  For  exam- 
ple, the  laws  of  one  state  might  favor  slavery, 
and  enact  that  anyone  who  attempted  to  aid  the 
escape  of  a  slave  by  transporting  him  across  the 
boundary  river  should  be  guilty  of  a  misde- 
meanor, while  the  other  state  might  be  opposed 
to  slavery,  and  make  It  a  misdemeanor  to  re- 
fuse to  aid  the  escape  of  a  slave.  Such  a  con- 
dition would  plainly  defeat  the  very  purpose  for 
which  the  concurrent  Jurisdiction  over  the 
stream  was  granted.  It  is  said  in  Re  Mattson, 
69  Fed.  535,  that  the  concurrent  Jurisdiction  of 
a  state  to  enact  penal  laws  respecting  a  river 
forming  the  boundary  between  it  and  another 
state  means  the  power  to  enact  such  criminal 
laws  as  are  agreed  to,  or  acquiesced  in,  by  such 
other  state,  or  are  in  force  within  it. 

It  would  seem,  however,  that  the  Jurisdiction 
must  be  somewhat  broader  than  this.  A  state 
should  not  be  held  to  have  surrendered  its  right 
to  enact  laws  which  it  can  enforce  to  the  limit 
of  its  boundary,  or  which  can  be  enforced 
against  its  own  citizens.  Therefore,  it  may  au- 
thorize or  forbid  the  doing  of  acts  which  depend 
on  territorial  rights,  such  as  the  regulation  of 
fisheries,  or  the  placing  of  structures  upon  the 
bed  of  the  stream,  or  permitting  obstruction  of 
navigation  on  its  own  half  of  the  stream,  which 
acts  cannot  be  interfered  with  by  the  owner  of 
the  opposite  shore.  But  it  cannot  forbid  fish- 
ery in  the  opposite  half  of  the  stream,  or  the 
placing  of  structures  there,  when  those  acts 
are  authorized  by  the  laws  of  the  owner  of  that 
side  of  the  stream.  This  principle  is  well  illus- 
trated by  Roberts  v.   Fcllerton. 
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state  on  the  opposite  side  of  the  main  chan- 
nel of  the  river  concurrent  jurisdiction  with 
Wisconsin  on  the  river  on  the  Wisconsin 
side.  (2)  Jurisdiction  on  the  river  does  not 
include  jurisdiction  of  objects  in  the  river 
above  or  below  the  surface,  whether  natural 
or  artificial,  so  attached  to  the  river  bed  or 
bank  of  the  river  as  to  form  a  part  of  the 
land  itself.  ( 3 )  The  state  of  Minnesota  has 
no  jurisdiction  to  abate  a  nuisance  consist- 
ing of  a  peimanent  object  in  the  river  or 
over  the  river  on  the  Wisconsin  side  of  the 
main  channel.  (4)  The  property  of  the 
plaintiff  which  defendant  destroyed  did  not, 
at  the  time  of  its  destruction,  constitute 
such  an  object.  (5)  The  placing  of  the 
plaintiff's  net  in  the  river  where  found  was 
connected  with  the  use  of  the  river  as  navi- 


There  is  nothing  to  prevent  a  state  from  en- 
forcing its  own  laws  against  its  own  citizens  on 
any  part  of  the  stream.  But  the  concurrent  Ju- 
risdiction appears  to  have  been  conferred  prin- 
cipally to  enable  the  courts  of  either  state  to 
take  jurisdiction  of  a  crime  or  misdemeanor  com- 
mitted anywhere  upon  the  stream,  and  to  take 
Jurisdiction  of  civil  actions  arising  out  of  acts 
committed  upon  any  portion  of  the  stream. 

A  good  Illustration  of  the  enforcement  by  a 
state  of  Its  own  penal  laws  upon  the  stream  Is 
afforded  by  Dugan  v.  State,  125  Ind.  130.  9  L. 
R.  A.  321,  25  N.  E.  171.  In  that  case  a  steam- 
boat having  Its  home  port  In  Kentucky  was  en- 
gaged In  running  Sunday  excursions  between 
points  In  Indiana  In  violation  of  the  Indiana 
Sunday  law.  The  court  took  Jurisdiction  of  a 
prosecution  against  the  pilot  of  the  boat ;  and, 
while  the  principal  discussion  Is  as  to  the  con- 
flict between  state  and  Federal  Jurisdiction, 
and  nothing  is  said  directly  as  to  a  conflict  with 
the  Jurisdiction  of  Kentucky,  yet  the  court  does 
say :  "Virginia  gave  Indiana  Jurisdiction  over 
the  Ohio  river,  and  what  Virginia  gave  Indiana 
accepted."  In  that  case  the  Jurisdiction  was 
plain.  The  Indiana  statute  was  violated  by  acts 
upon  Its  bordering  river  having  their  beginning 
and  end  on  land  within  the  borders  of  the  state ; 
and,  If  Indiana  had  no  Jurisdiction  of  the  of- 
fense, It  would  go  unpunished,  and  the  Indiana 
laws  could  be  violated  with  Impunity.  The 
mere  fact  that  the  boat  and  Its  officers  were 
nonresidents  Is  immaterial.  But  could  Indiana 
have  enforced  Its  law  In  case  the  boat  was  ply- 
ing from  point  to  point  In  Kentucky  where  the 
act  was  lawful,  without  touching  the  Indiana 
shore  or  violating  Its  sovereignty?  Clearly  not. 
If  so  Indiana  would  be  enabled  to  enforce  its 
policy  upon  citizens  of  Kentucky  against  their 
will,  and  against  the  law  of  the  domlcU.  The 
principle  Is  illustrated  in  another  way  by  the 
recent  case  of  Harrell  v.  Speed  (Tenn.)  81  S.  W. 
840,  in  which  It  was  held  that  Tennessee  might 
require  the  payment  of  a  privilege  tax  before 
liquors  could  be  sold  at  a  landing  in  that  state 
from  a  boat  having  Its  home  port  In  Arkansas 
and  possessing  a  liquor  license  In  the  latter 
state.  Tennessee  could  not  Interfere  with  the 
exercise  upon  a  boundary  river  of  a  right  con- 
ferred by  Arkansas.  On  the  other  hand,  Arkan- 
sas could  give  no  right  which  would  entitle  its 
recipient  to  do  any  act  within  the  territory  of 
Tennessee  which  was  contrary  to  Its  laws.  The 
exclusive  legislative  power  of  either  must  be 
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gable  water.  ( 6 )  The  enforcement  of  the  law 
of  Minnesota  regarding  the  enjoyment  of  the 
right  to  fish  in  the  Mississippi  river  on  the 
Wisconsin  side  of  the  main  channel  cannot 
be  justified  by  reason  of  the  common  owner- 
ship by  the  former  state,  or  by  the  people 
thereof  in  their  sovereign  capacity,  either 
in  the  bed  of  the  river  or  in  the  water  there- 
of or  the  things  animate  or  inanimate  there- 
in. ( 7 )  The  meaning  of  the  language  of  the 
Federal  law  giving  concurrent  jurisdiction 
on  the  waters  of  a  boundary  river  is  to  be 
restrained  to  the  purposes  thereof.  For  all 
other  purposes  the  jurisdiction  of  each  state 
on  its  side  of  the  main  channel  of  the  river 
is  exclusive.  For  examples:  One  state  can 
neither  authorize  nor  abate  a  permanent  ob- 
ject in  the  river  within  the  territory  of  the 


conflned  to  its  own  citizens,  or  to  matters 
which  involve  its  sovereign  rights  over  Its  own 
soil. 

In  case  a  river  forms  the  boundary  between 
two  states,  each  state  has  the  power  to  exclude 
the  citizens  of  the  other  state  from  fishing  on 
Its  side  of  the  middle  line  of  the  stream,  and  It 
has  exclusive  power  to  regulate  the  fisheries 
within  such  limits.     Re  Mattson,  69  Fed.  53o, 

The  operation  of  the  general  laws  of  the  state 
without  any  express  provision  therein  on  the 
subject  must  be  coextensive  with  Its  Jurisdic- 
tion. But  beyond  its  boundary  on  the  St.  Croix 
river  the  state  of  Minnesota  can  only  take  cog- 
nizance of  such  causes  of  action  as  arise  upon 
"the  river  and  Its  waters,"  and  such  as  are 
appropriate  to  the  nature  of  the  Jurisdiction 
which  the  state  Is  entitled  to  exercise.  Opsahl 
V.  Judd,  30  Minn.  126,  14  N.  W.  575. 

By  virtue  of  the  acts  of  Congress  admitting 
the  states  into  the  Union,  the  states  of  Mis- 
souri and  Illinois  have  concurrent  Jurisdiction 
on  the  Mississippi  river  so  far  as  It  forms  a 
boundary  between  them.  Sanders  v.  St.  Lou  la 
&  N.  O.  Anchor  Line,  97  Mo.  26,  8  L.  R.  A.  390, 
10  S.  W.  595. 

By  the  agreement  between  New  Jersey  and 
Pennsylvania,  the  Delaware  river,  in  Its  whole 
length  and  breadth,  is  to  be  and  remain  a  com- 
mon highway,  equally  free  and  open  for  the 
use  of  both  states;  and  each  state  Is  to  enjoy 
and  exercise  concurrent  Jurisdiction  within  and 
upon  the  water  and  both  shores  of  the  river. 
Delaware  Bridge  Co.  v.  Trenton  City  Bridge  Co. 
13  N.  J.  Eq.  46. 

A  common  carrier  chartered  in  New  Jemej 
acts  under  New  Jersey  law  on  every  part  of  the 
river.  If  It  contracts  to  carry  baggage  from 
Pennsylvania  Into  New  Jersey,  and  the  baggage 
is  lost  after  leaving  the  Pennsylvania  shore.  It 
Is  liable  under  the  New  Jersey  lawa  Brown 
V.  Camden  &  A.  R.  Co.  83  Pa.  316. 

A  statute  of  Missouri  which  Is  restricted  to 
vessels  used  in  navigating  the  waters  of  that 
state  applies  to  vessels  navigating  the  Missis- 
sippi river  at  a  point  where  its  center  forms 
the  boundary  between  that  state  and  IlUnols. 
although  the  transaction  involved  may  have  oc- 
curred on  the  Illinois  side  of  the  stream.  Swear- 
Ingen  v.  The  Lynx,  13  Mo.  519. 

The  waters  of  the  strait  of  San  Juan  de  Fuca 
lying  north  of  the  middle  of  the  strait,  which 
by  treaty  Is  made  the  boundary  line  between  the 
United   Slates  and  British   Columbia,  are  tor- 


1008. 


ROBKUTS  V.    FOLLERTON. 


965 


>  other;  it  cannot  tax  property  either  in  the 
river  or  on  the  river  on  the  opposite  side 
of  the  main  channel  thereof.  Dunlieth  d 
D.  Bridge  Co.  v.  Dubuque  County,  65  Iowa, 
558,  8  N.  W.  443. 

We  are  not  unmindful  of  the  fact  that  in 
«/.  8,  Keator  Lumber  Co,  v.  8t,  Croix  Boom 
Corp.  it  was  suggested  that  the  term  "con- 
current jurisdiction"  includes  the  exercise 
of  all  legal  authority  hy  each  state  over  the 
whole  river.  Upon  that,  in  part,  counsel  for 
appellant,  we  apprehend,  pins  his  faith  in 
insisting  that  the  territory  within  the  banks 
of  the  boundary  river  is  common  property 
of  the  two  states.  The  inference  that  coun- 
sel draws  is  not  wholly  without  warrant, 
looking  to  the  words  under  consideration  in 
their  broad,  general  sense.     The  court  did, 


e!|?n  waters  within  the  meaning  of  a  statute  Im- 
posing a  penalty  upon  foreign  tugboats  towing 
American  vessels  between  domestic  ports,  except 
where  the  towing  in  whole  or  in  part  is  upon 
foreign  waters.  The  Pilot,  1  C.  C.  A.  523,  7  U. 
S.  App.  188,  50  Fed.  437. 

The  provisions  In  the  enabling  acts  for  Wis- 
consin and  Minnesota,  and  the  corresponding 
provision  in  their  state  Constitutions,  giving 
those  states  "concurrent  Jurisdiction"  over  a 
river  forming  their  common  l^oundaries,  include 
the  exercise  of  such  legislative  powers  by  each 
state  as  are  consistent  with  the  exercise  of 
similar  powers  over  the  same  portions  of  the 
river  by  the  other  state;  and  neither  of  those 
states  could,  as  against  the  other,  rightfully 
assume,  or  authorize  the  assumption  of,  perma- 
nent and  exclusive  occupancy,  possession,  and 
control  of  the  entire  navigable  portion  of  the 
river ;  but  either  state  may,  In  the  aid  of  navi- 
gation, aBsume  or  authorize  reasonable  occu- 
pancy, possession,  and  control  of  portions  of 
such  navigable  waters  as  may  be  reasonably  con- 
sistent w^ith  similar  occupancy,  possession,  and 
control  which  may  be  assumed  or  authorized  by 
such  other  state.  J.  S.  Keator  Lumber  Co.  v. 
&t.  Croix  Boom  Corp.  72  Wis.  62,  38  N.  W.  520. 

Sherlock  v.  Ailing,  44  Ind.  184,  seems  to  have 
gone  farther  than  true  principle  would  justify 
In  holding  that  the  state  of  Indiana  possesses 
concurrent  Jurisdiction  with  the  state  of  Ken- 
tucky on  the  Ohio  river  where  the  two  states 
possess  the  opposite  shores  for  the  enforcement 
of  civil  and  criminal  laws,  although  the  bound- 
ary line  is  the  low- water  mark  upon  the  Indiana 
side ;  and  such  Jurisdiction  Is  not  limited  to  the 
service  of  process  or  to  Judicial  proceedlngH,  but 
is  general,  and  includes  the  right  of  legislation 
touching  all  civil  and  criminal  cases  on  the 
river. 

An  action  may  be  maintained  in  New  York, 
under  a  New  Jersey  statute,  to  recover  damages 
for  the  death  of  plaintiCT's  husband,  resulting 
from  a  collision  caused  by  the  negligence  of  one 
of  the  vessels,  within  the  territorial  Jurisdic- 
tion of  the  state  of  New  Jersey,  viz.,  within  3 
miles  of  the  shore  of  that  state.  Lennan  v. 
Hamburg-American  S.  S.  Co.  73  App.  DIv.  357, 
77  N.  Y.  Supp.  60. 

In  some  of  the  cases  in  which  the  laws  of 
one  state  have  been  held  applicable  to  the  whole 
width  of  the  river  the  title  of  the  state  actually 
extended  there. 

The  local  laws  of  Kentucky  are  binding  on  all 
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in  effect,  say  that  the  term  "jurisdiction," 
as  used  at  the  time  of  the  Federal  enactment 
in  question,  generally  speaking,  refers  to  the 
three  co-ordinate  branches  of  the  govern- 
ment, legislative,  executive,  and  judicial,  and 
that  it  must  be  assumed  that  Congress  used 
the  term  in  that  sense.  In  that  and  what 
the  court  further  said, — ^while  we  confess 
there  is  some  warrant  for  the  inference  that 
it  was  at  least  suggested  that  each  state 
may  exercise  its  whole  sovereign  authority 
over  and  in  the  waters  of  a  boundary  river 
between  the  banks  thereof  so  far  as  it  can 
consistent  with  the  other  state  exercising  like 
authority, — there  is  immistakable  evidence 
that  the  court  did  not  intend  to  so  decide. 
Speaking  of  the  effect  of  the  general  grant  of 
authority  to  construct  and  maintain  booms 


persons  on  so  much  of  the  Ohio  river  from 
shore  to  shore  as  lies  on  her  border,  except  in 
so  far  as  such  laws  interfere  with  the  rightful 
power  of  the  B^ederal  government  to  regulate 
commerce  and  navigation  among  the  states,  and 
the  rights  of  all  persons  to  the  free  and  common 
use  and  navigation  of  such  river.  Church  v. 
Chambers,  3  Dana,  274. 

Vessels  navigating  the  Ohio  were  held  sub- 
ject to  the  laws  of  Kentucky  as  to  carrying  away 
slaves,  although  they  were  taken  on  board  from 
the  Indiana  shore.  McFarland  v.  McKnlght, 
6  B.  Mon.  510;  Church  v.  Chambers,  3  Dana, 
279. 

A  person  solemnizing  marriage  on  a  ferry  boat 
midway  between  Kentucky  and  Ohio  on  the  Ohio 
river  Is  subject  to  the  laws  of  Kentucky.  McFall 
V.  Com.  2  Met.  (Ky.)  394. 

Jurisdiction  over  crimes. 

The  states  of  Illinois  and  Missouri  have  con- 
current Jurisdiction,  to  enable  them  to  redress 
private  wrongs  or  punish  crime,  over  the  whole 
of  the  Mississippi  river,  and  are  not  confined,  in 
the  exercise  of  such  Jurisdiction,  to  the  middle 
of  the  river,  which  is  the  physical  boundary 
line  between  the  states.  Wiggins  Ferry  Co.  v. 
Reddlg,  24  111.  App.  260. 

The  state  of  Missouri  has  concurrent  Juris- 
diction with  the  state  of  Kansas  over  offenses 
committed  on  the  Kansas  side  of  the  Missouri 
river.     State  v.  Metcalf,  65  Mo.  App.  681. 

To  sustain  a  conviction  of  a  prosecution  for 
murder  committed  on  a  river  constituting  the 
boundary  of  Wisconsin,  under  an  allegation  that 
it  was  committed  in  a  certain  county  therein,  it 
is  sufficient  to  prove  that  the  mortal  wound  was 
given  in  such  county  If  the  deceased  died  any* 
where  upon  such  river  neither  above  nor  below 
the  county  line  of  that  county  bordering  there- 
on. In  view  of  the  provision  of  the  Wisconsin 
Constitution  declaring  that  It  shall  have  con- 
current Jurisdiction  on  all  rivers  and  lakes 
forming  a  common  boundary  between  it  and  any 
other  state  or  territory.  State  v.  Cameron,  2 
Chand.  (Wis.)  172,  2  Plnney  (Wis.)  490. 

The  district  courts  of  the  state  of  Iowa,  in 
counties  bordering  on  the  Mississippi  river,  have 
Jurisdiction  of  offenses  committed  anywhere  on 
the  waters  thereof,  although  such  offenses  were 
committed  beyond  the  middle  thread  of  the 
stream,  under  the  act  of  Congress  giving  the 
state   of  Iowa   concurrent  Jurisdiction   on   the 
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and  piers  on  the  St.  Croix  river  contained  in 
the  Minnesota  law,  this  language  was  used: 
"It  does  not  in  terms  give  such  authority 
upon  lands  or  waters  of  Wisconsin.  Since 
the  charter  was  granted  by  Minnesota  alone, 
the  defendant's  authority  to  so  enter  upon 
and  occupy  would  seem  to  be  confined  to  the 
territory  of  Minnesota,  and  in  no  event  to 
reach  beyond  its  jurisdiction.  The  line  be- 
tween the  two  states  at  the  points  in  ques- 
tion is  *the  main  channel  of  the  St.  Croix." 
There  would  not  seem  to  be  much  doubt 
but  that,  if  we  were  to  take  the  view  which 
counsel  for  appellant  does  of  the  scope  of  the 
decision  in  the  Keator  Case,  and  adhere  to 
it  as  the  law,  and  defendant  would  in  his 
own  state  be  protected  in  what  he  did  by 
its  laws,  he  should  be  held  equally  protected 


MI^«sissippl  river.  State  v.  Mullen,  35  Iowa, 
199. 

The  states  of  Ohio  and  Virginia  have  con- 
current jurisdiction  of  crimes  and  offenses  com- 
mitted on  the  Ohio  river  l^etween  such  states. 
State  V.  Stevens,  1  Ohio  Dec.  Reprint,  82. 

On  the  part  of  New  Jersey  the  claim  of  the 
state  of  Delaware  to  the  whole  of  the  Delaware 
bay  to  low-water  mark  on  the  New  Jersey  shore, 
thouph  resisted  to  its  full  extent,  has  been  par- 
tially acceded  to  and  acknowledged ;  and,  for  the 
purpose  of  punishment  of  crimes  committed  on 
Its  half  of  the  bay,  the  Jurisdiction  of  Delaware 
extends  as  far  as  the  middle  of  the  bay,  Juris- 
diction to  that  extent  never  having  been  dis- 
puted by  New  Jersey.  State  v.  Morris,  1  Harr. 
(Del.)  325.  note. 

The  courts  of  Indiana  have  concurrent  Juris- 
diction of  crimes  committed  on  the  Ohio  river 
opposite  her  boundaries  under  the  Virginia  dona- 
tion act.  although  the  state  boundary  line  ex- 
tends only  to  low-water  mark  on  the  Indiana 
side.     Carlisle  v.  State.  32  Ind.  55. 

The  courts  of  Indiana,  by  virtue  of  the  act  of 
Virginia  erecting  Kentucky  Into  a  state,  and  as 
ratified  and  accepted  by  a  constitutional  provi- 
sion and  express  statutes  of  Indiana,  have  Juris- 
diction concurrent  with  those  of  Kentucky  of 
offenses  committed  on  a  boat  anchored  opposite 
the  state  in  the  Ohio  river  below  low-water 
mark  in  selling  intoxicating  liquors  without  a 
license  in  violation  of  an  Indiana  statute ;  and 
In  such  case  It  Is  proper  to  charge  in  the  in- 
dictment that  the  offense  was  committed  in  the 
county  opposite  the  place  where  the  boat  was 
anchored,  and  It  is  no  diefense  that  the  law 
makes  no  provision  for  granting  licenses  to  sell 
liquor  on  the  Ohio  river.  Welsh  v.  State,  126 
Ind.  71,  9  L.  R.  A.  664,  25  N.  B.  883. 

The  courts  of  Minnesota  have  Jurisdiction  of 
the  offense  of  larceny  from  the  person,  com- 
mitted on  the  Wisconsin  side  of  the  main  chan- 
nel of  the  Mississippi  river  on  the  wagon  bridge 
which  spans  the  river  at  Winona,  over  an  Island 
separated  from  the  Wisconsin  shore  by  non-nav- 
igable water  which  supports  the  bridge  through 
piles,  and  which  Is  subject  to  overflow,  under 
the  Wisconsin  and  Minnesota  enabling  acts  giv- 
ing each  state  concurrent  Jurisdiction  on  the 
waters  of  the  Mississippi  river.  State  v.  George, 
60  Minn.  503,  63  N.  W.  100. 

A  crime  committed  on  a  bridge  over  the  Dela- 
ware river  is  within  the  interstate  compact  of 
1786  between  Pennsylvania  and  New  Jersey 
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by  the  laws  of  this  state.  Its  jurisdiction  is  - 
not  invoked  to  enforce  the  law  of  Minnesota, 
but  simply  to  protect  its  officer  in  the  en- 
forcement of  its  own  laws  within  the  terri- 
tory within  which  he  had  a  right  to  go  for 
that  purpose  if  the  whole  authority  of  his 
state  could  be  legitimately  exercised  therein. 
However,  we  cannot  come  to  the  conclusion 
that  "concurrent  jurisdiction'*  was  used  by 
Congress  in  the  broad  sense  of  whole  sover- 
eign authority.  That  would  be  inconsistent 
with  the  decision  of  the  Federal  court  in 
Mississippi  d  M.  R.  Co.  v.  Ward,  2  Black, 
485,  17  L.  ed.  311,  as  we  have  seen.  It  held, 
in  a  situation  similar  to  the  one  involved 
here  as  regards  the  concurrent  power  of  two 
states,  that  a  permanent  object  in  the  river 
on  one  side  of  the  main  channel  thereof,  be- 

giving  concurrent  Jurisdiction  over  offenses  com- 
mitted "on  said  river,"  as  that  refers  to  all 
places  between  the  two  shores.  Com.  v.  Shaw, 
8  Pa.  Dist.  U.  509. 

A  boat  used  as  a  house  of  ill  fame,  kept  on 
the  Mississippi  river,  although  it  may  rest  on 
the  soil  of  an  Island  for  a  portion  of  the  time 
during  low  water,  is  within  such  concurrent 
jurisdiction.     State  v.  Mullen,  35  Iowa.  199. 

The  rule  Is  different  w^here  the  vessel  Is  fast 
to  a  pier.  Thus,  a  crime  committed  upon  a 
ferryboat  fastened  at  the  time  to  the  dock  on 
the  east  bank  of  the  Mississippi  river  Is  within 
the  Jurisdiction  of  the  state  of  Illinois ;  and 
the  fact  that  the  accused  was  convicted  and 
punished  in  Iowa,  upon  the  opposite  side  of  the 
river,  for  the  same  crime,  does  not  constltnte  a 
bar  to  his  conviction  In  the  former  state,  as  the 
crime  for  which  he  was  convicted  In  Iowa  wa*? 
alleged  to  have  been  committed  within  the  juris- 
diction of  that  state,  and  therefore  cannot  be 
regarded  in  law  as  the  same  offense  as  that 
committed  in  the  state  of  Illinois.  Phillips  v. 
People,  55  111.  429. 

Under  the  agreement  between  Pennsylvania 
and  New  Jersey  of  1783,  giving  each  state  con- 
current Jurisdiction  on  the  Delaware  river,  when 
one  state  has  apprehended,  and  therefore  had 
Jurisdiction  of,  one  committing  an  offense  on  the 
river,  he  cannot  be  arrested  in  the  other  state 
for  the  same  offense.  Com.  v.  Frazee,  2  Pblla. 
191. 

Jurisdiction  of  civil  actions. 

The  courts  of  Indiana  have  Jurisdiction  of  an 
action  for  the  wrongful  death  of  a  person  at  a 
point  on  the  Ohio  river  opposite  that  state  while 
a  passenger  on  a  steamboat,  by  virtue  of  the 
Virginia  compact  giving  It  concurrent  jurisdic- 
tion with  Kentucky  on  that  river.  Memphis  .fe 
C.  Packet  Co.  v.  Pikey,  142  Ind.  304,  40  N.  R 
527. 

The  states  of  Wisconsin  and  Minnes  ita  have 
concurrent  Jurisdiction  upon  the  St.  Croix  river 
and  its  waters,  the  same  being  a  common  high- 
way between  them ;  and,  for  an  Injury  result- 
ing in  the  death  of  a  party  while  navigating  Its 
waters,  an  action  may  be  brought  in  the  proper 
court  in  Minnesota,  and  the  Jurisdiction  of  the 
court  Is  not  affected  by  the  fact  that  the  boat 
was  at  the  time  on  the  Wisconsin  side  of  the 
center  of  the  stream.  Opsahl  v.  Judd,  30  Minn. 
126,  14  N.  W.  575. 

An    action    of    trespass    can    be    maintained 
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ing  wholly  within  the  territorial  limits  of 
the  state  on  that  side,  is  subject  to  judicial 
control  solely  by  the  courts  of  and  for  such 
-state.  Following  that,  as  we  have  seen,  courts 
have  universally  held  that  the  words  "con- 
current jurisdiction  on"  the  river  have  refer- 
ence only  to  violations  of  law  on  the  waters 
of  the  river,  actually  or  constructively.  In 
Buck  V.  EUenholt,  84  Iowa,  394,  15  L.  R.  A. 
187,  61  N.  W.  22,  it  was  held  that  the  effect 
of  Mississippi  d  M.  R,  Co.  v.  Ward  was  to 
restrict  the  words  "concurrent  jurisdiction" 
to  actions  in  some  way  connected  with  the 
navigation  of  the  river, — things  on  the  river. 
This  language  was  used :  "It  has  never  been 
held  that  the  jurisdiction  of  this  state  ex- 
tends to  the  east  shore  of  the  channel  of  the 
Mississippi  river  in  any  case  except  where 

apalnst  a  steamboat  for  an  assault  aud  battery 
<:oinmitted  by  one  of  Its  officers  on  the  person  of 
a  passenger  on  board  while  such  boat  was  navi- 
gating a  river  within  or  bordering  on  the  state 
of  Illinois,  under  a  statute  providing  that  steam- 
boats and  other  water  craft  navigating  such 
rivers  shal'  be  liable  for  any  damage  or  injury 
done  by  the  officers  thereof,  or  by  any  person 
under  the  order  or  sanction  of  either  of  them,  to 
any  person  who  may  be  a  passenger  or  hand  on 
such  boat  at  the  time  such  injury  was  inflicted. 
Loy  V.  The  F.  X.  Anbury,  28  111.  412,  81  Am. 
Dec.  292. 

The  district  court  for  the  district  of  Oregon 
has  concurrent  jurisdiction  over  the  Columbia 
river  as  to  matters  or  things  actually  arising  or 
situated  upon  the  river.  The  Annie  M.  Smull, 
2  Sawy.  226,  Fed.  Cas.  No.  423. 

The  Missouri  statute  giving  damages  for  In- 
juries resulting  in  death  is  applicable,  and  may 
be  enforced.  In  a  suit  between  Missouri  citizens 
for  neifiigent  killing  upon  the  Mississippi  river 
near  the  Illinois  shore  opposite  the  state  of 
Missouri.  Sanders  v.  St.  Louis  &  N.  O.  Anchor 
Line.  07  Mo.  26,  3  L.  R.  A.  300,  10  S.  W.  505. 

The  courts  of  Indiana  have  jurisdiction  of  an 
action  to  recover  damages  for  the  death  of  a 
person  from  injuries  received  while  a  passenger 
on  a  vessel  navigating  the  Ohio  river  opposite 
the  Indiana  shores,  caused  by  a  collision  and  the 
burning  of  the  boat,  by  virtue  of  its  concurrent 
jurisdiction  on  that  river,  which  it  had  asserted 
and  exercised  prior  to  the  Injury  by  constitu- 
tional provisions  and  appropriate  legislation ; 
and,  to  make  a  statute  applicable  there,  it  Is 
not  necessary  that  the  legislature  should  ex- 
pressly so  declare.  Sherlock  v.  Ailing,  44  Ind. 
184. 

Process. 

The  lack  of  harmony  among  the  courts  as  to 
the  true  meaning  of  the  grant  of  concurrent 
Jurisdiction  is  illustrated  by  a  Kentucky  case, 
which  holds  that  the  concurrent  jurisdiction 
over  the  Ohio  river,  granted  by  the  Virginia 
compact  to  the  states  bordering  thereon  on  the 
northern  side,  refers  only  to  legislative  juris- 
diction for  the  purpose  of  insuring  to  those 
states  the  free  and  unobstructed  navigation  of 
that  river,  and  does  not  refer  to  civil  and  crim- 
inal cases ;  so  that  the  service  of  a  summons  by 
an  officer  of  Indiana  upon  a  person  while  he  is 
on  a  steamboat  In  the  Ohio  river  south  of  low- 
water  mark  on  the  Indiana  side,  and  therefore 
within  the  limits  of  the  state  of  Kentucky,  does 
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the  act  complained  of  or  cause  of  action  was 
founded  upou  something  connected  with  the 
commerce  of  the  river."  That  statement,  of 
course,  was  not  intended  to  exclude  a  mere 
arrest  or  service  of  process  on  the  river  as 
regards  causes  of  action  accruing  elsewhere. 
It  should  be  restrained  to  just  what  the 
court  was  discussing, — that  is,  to  causes  of 
action  arising  on  the  river  within  the  boimd- 
aries  of  one  state  which  are  cognizable  in 
the  courts  of  the  other  state.  By  reference 
to  the  former  decision  of  the  court  {Oilhert 
V.  MoHne  Water  Power  d  Mfg.  Co.  19  Iowa, 
319)  the  court  said,  in  effect,  that  concurrent 
jurisdiction  on  the  river  was  given  so  that 
causes  of  action,  civil  and  criminal,  accru- 
ing upon  the  water  might  be  prosecuted  in 
the  courts  of  either  state,  and  that,  for  the 

I  not  thereby  confer  Jurisdiction  upon  an  Indiana 
court  to  render  a  personal  Judgment  against 
him.  although  that  state  claims  such  Jurisdiction 
under  a  provision  of  its  Constitution.  Meyler 
v.  Wedding,  107  Ky.  310,  53  S.  W.  809. 

It  would  seem  that  that  decision  cuts  off  as 
much  of  what  was  intended  to  be  granted  by  the 
grant  of  concurrent  jurisdiction  as  Sherlock  v. 
Ailing,  44  Ind.  184,  adds  to  it. 

The  state  of  Ohio,  and  the  states  of  Kentucky 
and  Virginia,  have  concurrent  Jurisdiction  over 
the  entire  waters  of  the  Ohio  river  between 
Ohio  and  the  latter  states,  under  the  terms  of 
the  cession  of  the  Northwest  Territory  by 
Virginia.  State  v.  Hoppess,  1  Ohio  Dec.  Reprint, 
lO,*!,  115.  The  court  says  that  for  the  service 
of  civil  and  criminal  process  it  has  been  repeat- 
edly decided  in  our  courts  that  the  jurisdiction 
of  Ohio  and  Kentucky  was  concurrent  over  the 
waters  within  the  Mnks  of  the  river,  without 
reference  to  high  or  low  water  mark,  although 
it  is  true  that  it  has  heon  decided  that,  if  a  boat 
was  attached  to  either  shore,  for  the  purpose  of 
civil  or  criminal  process,  the  Jurisdiction  was 
exclusive  In  the  state  to  which  It  attached. 

The  Potomac  river  being  the  boundary  be- 
tween Maryland  and  Virginia,  and  by  compact 
between  those  states  being  made  a  common  high- 
way for  navigation  and  commerce,  those  states 
have  concurrent  jurisdiction  over  It  as  a  matter 
of  necessity ;  and,  as  the  District  of  Columbia 
was  acquired  and  the  Virginia  portion  retro- 
ceded  subject  to  such  compact,  admiralty 
process  from  the  eastern  district  of  Virginia 
may  be  served  on  the  waters  of  the  river  below 
Georgetown  within  the  boundaries  of  Alexandria 
county.  Aitcheson  v.  The  F^ndiess  Chain  Dredge. 
40  Fed.  253. 

The  district  court  for  the  southern  district 
of  Ohio  has  admiralty  Jurisdiction  over  a  boat 
seized  while  lying  at  a  wharf  on  the  Ohio  side  of 
the  river,  which  was  at  high-water  mark.  The 
Cheeseman  v.  Two  Ferryboats,  2  Bond,  .'5C3, 
Fed.  Cas.  No.  2.633. 

But  boats  on  the  Ohio  river,  made  fast  to  the 
Ohio  shore,  are  not  subject  to  the  jurisdiction 
of  Kentucky  for  the  service  of  process.  Eckert 
V.  Colvin,  1  Ohio  Dec.  Reprint,  11. 

V.  Effect  of  change  of  channel. 

If  the  river  turns  out  of  its  channel  and  runs 
Into  one  of  the  states  the  old  channel  remains 
the  boundary.  Vattel,  Law  of  Nations,  bk.  1, 
chap.  22 ;  Indiana  v.  Kentucky,  136  U.  S.  479, 
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purposes  of  each  such  cause  of  action,  the 
courts  of  each  state  should  deem  its  laws  ex- 
tended to  the  opposite  shore. 

We  should  observe  in  passing  that  in  the 
Keator  Case  the  decision  in  the  Federal  Su- 
preme Court  in  Mississippi  d  M,  R.  Co.  v. 
'[Vard  was  referred  to  and  the  force  thereof 
as  regards  restricting  the  meaning  of  the 
term  "jurisdiction  on  the  river*'  to  narrower 
limits  than  the  whole  sovereign  power  of  the 
state  was  observed.  But  it  was  in  effect  sug- 
gested that  the  court  could  not  see  that  such 
case  applied  to  the  boundary  rivers  of  this 
state,  since  the  states  on  both  sides  of  the 
boundary  have  concurrent  jurisdiction  over 
the  waters,  while,  so  far  as  advised,  the  state 
of  Iowa  did  not  have  concurrent  jurisdiction 
with  the  state  of  Illinois  over  the  Mississippi 
river  between  the  two  states.  The  court 
failed  to  discover,  as  the  fact  is,  that  the  act 
admitting  Iowa  into  the  Union  contains  pre- 
cisely the  same  provision  as  that  in  regard 
to  this  state  in  respect  to  concurrent  juris- 
diction over  boundary  waters.  The  act  will 
be  found  set  out  in  full  in  the  Annotated 
Code  of  Iowa,  published  in  1897,  at  page  55. 
That  particular  part  material  to  our  consid- 
eration is  on  page  56,  and  contained  in  S 
3.  Here  is  the  language :  "The  said  state  of 
Iowa  shall  have  concurrent  jurisdiction  on 
the  river  Mississippi,  and  every  other  river 
bordering  on  the  said  state  of  Iowa,  so  far 
as  the  said  rivers  shall  form  a  common 
boundary  to  said  state  and  any  other  state 
or  states,  now  or  hereafter  to  be  formed,  or 

34  L.  ed.  329,  10  Sup.  Ct.  Rep.  1051 ;  Missouri 
V.  Kentucky,  11  Wall.  395,  20  L.  ed.  116;  Hol- 
brook  -V.  Moore,  4  Neb.  437.  . 

The  boundary  remains  as  It  was  before,  in  the 
center  of  the  old  channel,  although  no  water 
may  be  flowing  therein.  Nebraska  v.  Iowa,  143 
U.  S.  359,  36  L.  ed.  186,  12  Sup.  Ct.  Rep.  396. 

A  sudden  shifting  of  the  channel  of  a  navi- 
gable river  so  as  to  place  a  large  tract  of  land, 
formerly  in  the  bed  of  such  river,  upon  the  op< 
posite  side  thereof,  does  not  thereby  alter  the 
status  of  the  title  thereto,  but  the  abandoned 
channel  remains,  as  before,  the  boundary  be- 
tween the  sovereignties  on  the  opposite  sides  of 
the  river.     Moss  v.  Gibbs,  10  Heisk.  283. 

Where,  by  avulsion,  a  river  forming  the 
boundary  between  two  states  changes  its  course 
so  that  the  boundary  remains  in  the  old  river 
bed,  the  line  of  the  center  of  the  old  navigable 
channel  will  constitute  the  boundary  when  it 
can  be  ascertained,  and  not  the  center  of  the  old 
bed  of  the  river  measuring  from  bank  to  bank. 
State  V.  Keane,  84  Mo.  App.  127. 

A  change  in  a  state  l)oundary  lying  in  the 
center  of  a  river  is  not  wrought  when  the  stream 
is  suddenly  diverted  to  an  artificial  channel,  al- 
though the  local  authorities  of  both  states  for 
many  years  thus  treat  and  regard  It  State  v. 
Young.  46  Vt.  565. 

Where  the  river  forming  the  boundary  be- 
tween two  states  has  suddenly  changed  its 
course  and  deserted  its  original  channel,  so  that 
the  boundary  remains  In  the  middle  of  the  de- 
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bounded  by  the  same;  such  rivers  to  be 
common  fjo  both." 

We  should  also  not  fail  to  note  that  this 
court,  in  State  v.  8t.  Croix  Boom  Corp.  60 
Wis.  665,  19  N.  W.  396,  in  harmony  with 
Mississippi  d  M.  R.  Co.  v.  Ward,  held  that, 
though  the  jurisdiction  of  the  state  of  Wis- 
consin and  that  of  Minnesota  is  concurrent 
on  the  St.  Croix  river  between  the  two 
states,  the  jurisdiction  of  this  state  as  re- 
gards obstructions  in  the  river  could  not  ex- 
tend beyond  the  main  channel  thereof. 

We  have  still  to  determine  whether  the 
concurrent  jurisdiction  under  discussion  per- 
mits one  state  to  invade  another  and  regu- 
late common  rights  of  fishing  therein.  In 
none  of  the  cases  to  which  we  have  referred 
are  we  able  to  find  the  term  "concurrent  ju- 
risdiction on  the  river"  accurately  defined. 
That  it  has  a  specific,  rather  than  a  general, 
meaning,  however,  is  plain  from  what  has 
been  said.  The  meaning  is  something  leas 
than  whole  sovereign  authority  of  the  states. 
All  the  cases  in  other  jurisdictions  that  we 
have  discussed  are  to  the  effect  that  it  per- 
tains only  to  acts  or  causes  of  action  on  the 
water  or  in  some  way  connected  with  the 
navigation  thereof,  or  floatable  purposes  of 
some  kind,  or  to  the  service  of  process  upon 
persons  while  on  the  water  in  some  sense. 
But  the  precise  reason  for  the  restricted 
meaning  of  the  law  is  nowhere  very  satis- 
factorily given,  that  we  have  been  able  to 
discover,  so  that  we  may  see  just  what  sub- 
jects jurisdiction  on  the  water  extends  to. 
It  is  said  that  the  purpose  of  conferring  con- 


serted  river  bed,  the  adjoining  states  do  not  ex- 
ercise concurrent  Jurisdiction  over  the  land 
forming  such  river  bed,  as  they  did  over  the 
river  when  it  flowed  there.  Cooley  v.  Golden,  52 
Mo.  App.  229. 

Service  of  process  upon  a  defendant  resldlnir 
on  an  Island  recently  formed  by  the  cutting  off 
of  a  point  of  land  forming  part  of  the  connty, 
from  the  court  of  which  process  Issued,  gives 
the  court  Jurisdiction  of  the  defendant,  although 
the  channel  of  the  river  which  cut  oft  the  island 
Is  the  state  boundary,  and  although  the  main 
channel  was  at  the  time  process  was  served  be- 
tween the  mainland  and  the  island.  Holbrook 
V.  Moore,  4  Neb.  437. 

But  this  rule  does  not  apply  to  changes  of 
diminution  and  accretion  by  the  mere  washing 
of  the  stream.  The  boundary  is  a  varying  line 
so  far  as  these  slight  changes  of  the  river  may 
change  it.  On  the  other  hand,  a  change  of  chan- 
nel by  cutting  through  a  neck  of  land  around 
which  the  river  formerly  flowed  in  a  course 
shaped  like  an  oxbow  leaves  the  boundary  line 
where  it  was,  in  the  middle  of  the  old  channeL 
The  principle  applicable  to  avulsion  applies  In 
the  latter  case,  instead  of  that  aiH>Ilcab)e  to 
mere  accretions.  Nebraska  v.  Iowa,  143  U.  8. 
350,  36  L.  ed.  186,  12  Sup.  Ct  Rep.  396. 

In  the  case  of  the  Arci/lnious  Boundaries,  8 
Ops.  Atty.  Oen.  175,  It  is  said  that  in  case  of  a 
river,  the  middle  thread  of  which  forms  the 
boundary  between  two  nations,  the  conveoience 
of  allowing  it  to  retain  its  previous  function. 
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current  jurisdiction  was  to  render  immate- 
rial, in  the  courts  of  the  state  assuming  ju- 
risdiction over  a  particular  matter,  upon 
which  side  of  the  main  channel  of  the  river 
it  happened.  Undoubtedly  the  term  had  a 
well-understood  meaning  at  the  time  the  act 
wau  passed  admitting  or  enabling  Wisconsin 
to  be  admitted  into  the  Union.  Many  similar 
acts  had  theretofore  been  passed  by  the  na- 
tional Congress.  The  set  phrase  "jurisdic- 
tion on  the  river"  had  theretofore  been  used 
in  all  of  them  and  in  many  laws  or  com- 
pacts between  the  states,  or  between  the 
states  and  the  general  gevernment,  or  be- 
tween the  colonies,  reaching  back  to  a  period 
before  the  formation  of  the  national  Consti- 
tution. There  is  an  identity  of  language  in 
the  various  provisions  on  the  subject  from 
first  to  last  indicating  a  pretty  well-under- 
stood purpose  at  the  beginning.  That  pur- 
pose, doubtless,  though  not  definitely  under- 
stood from  the  adjudications  on  the  subject, 
has  been  carried  forward  to  this  day.  Cer- 
tainly, authority  in  this  country  has  been 
concurrently  exercised  uniformly  by  states 
or  governments  upon  boundary  waters,  and 
it  has  been  as  uniformly  called  "concurrent 
jurisdiction  on  the  river  (or  water)."  In 
very  early  decisions  it  will  be  found  that, 
without  referring  to  any  specific  law  on  the 
subject,  concurrent  jurisdiction  upon  bound- 
ary waters  was  recognized  to  exist.  Before 
the  formation  of  the  national  Constitution 
the  state  of  Virginia  and  the  state  of  Mary- 
land, by  some  sort  of  compact,  exercised  au- 
thority which  was  denominated  "concurrent 


notwichstandiDg  insensible  changes  in  Its  chan- 
nel by  accretion  or  erosion,  oatweighs  the  In- 
convenience even  to  the  injured  party  involved 
in  a  detriment,  which  happens  gradually  and  in- 
appreciably In  the  successive  moments  of  its 
progression ;  but  the  old  bed  continues  to  be  the 
boundary,  if  the  course  of  the  stream  is  ab- 
ruptly changed. 

Where  the  boundary  between  two  states  is 
made  the  bank  of  a  river  each  will  continue  to 
hold  according  to  its  original  title  notwith- 
standing the  changes  from  washings,  the  abra- 
sions from  extraordinary  floods,  or  from  any  of 
those  sudden  causes  which  in  nature  change  the 
beds  of  rivers.  Howard  v.  Ingersoll,  13  How. 
425,  14  L.  ed.  208. 

If  by  the  natural  effect  of  the  current  one  side 
increases  while  the  river  gradually  encroaches 
on  the  opposite  bank  the  river  still  remains  the 
natural  boundary  of  two  territories.  Vattel,  Law 
of  Nations,  bk.  1,  chap.  22 :  Belief  on  taine  Im- 
prov.  Co.  V.  Nledrlnghaus,  181  111.  426,  55  N.  B. 
184  ;  St.  Louis  Bridge  Co.  v.  People,  125  111.  226, 
17  N.  B.  468 ;  Rees  v.  McDaniel,  115  Mo.  146, 
21  S.  W.  913. 

Where  a  stream,  being  a  boundary  between  a 
state  and  Indian  lands,  alters  Its  channel  by  a 
gradual  process  of  wear,  the  boundary  shifts 
with  the  channel ;  but,  If  It  changes  It  violently 
and  visibly,  as  by  making  a  "cut  off,"  the 
boundary  adheres  to  the  abandoned  channel. 
Collins  V.  State,  3  Tex.  App.  323,  30  Am.  Rep. 
142. 
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jurisdiction  on  the  waters"  washing  their  re- 
spective shores.  In  the  Virginia  act  of  De- 
cember 18,  1789,  creating  the  district  of 
Kentucky  as  a  state,  it  was  provided  that 
"jurisdiction  on  the  river,  etc.,  shall  be  con- 
current." 1  Va.  Rev.  Code,  p.  59 ;  1  Gavin  & 
H.  (Ind.)  Stat.  §  57.  A  similar  provision 
was  made  in  ceding  the  Northwest  Territory 
to  the  United  States.  In  McFall  v.  Com. 
(1859)  2  Met.  (Ky.)  394,  regret  was  ex- 
pressed that  even  at  that  late  day  the  exact 
scope  of  the  term  was  not  plain  beyond  rea- 
sonable controversy.  These  remarks  were 
made  by  the  court:  "It  is  a  part  of  the 
legislative  history  of  the  country  that  ne- 
gotiations having  in  view  the  settlement  of 
those  questions  have  been  several  times  at- 
tempted. And  it  may  not  be  out  of  place 
here  to  express  the  hope  that  the  whole 
subject  may  be  finally  disposed  of  in  such 
manner  as  to  secure  the  concurrent  rights  of^ 
and  to  preserve  the  amicable  relations  which 
should  continue  to  subsist  between,  the  sev- 
eral states  interested  in  its  adjustment." 

Though  it  was  not  necessary  in  that  case 
to  even  attempt  to  decide  the  controversy 
suggested,  the  court  ventured  to  say  that 
"the  word  'jurisdiction,*  as  applied  to  a 
state,  and  as  used  in  the  compact  with  Vir- 
ginia, imports  nothing  more  than  the  power 
to  govern  by  legislation."  In  connection  with 
that,  the  court  suggested  that,  without  some 
legislative  enactment  to  enforce  and  carry 
out  the  jurisdiction  conferred,  it  would  not 
of  itself  be  regarded  as  operative  or  effectual 
to  protect  a  person  in  the  courts  of  one  state 


In  the  absence  of  treaty  stipulation  to  the 
contrary,  the  doctrine  of  accretion  and  alluvion 
applies  even  to  a  stream  that  constitutes  a 
boundary  between  two  nations.  Denny  v.  Cot- 
ton, 3  Tex.  Civ.  App.  634,  22  S.  W.  122. 

So,  In  Nebraska  v.  Iowa,  143  U.  S.  360,  36  L. 
ed.  190,  12  Sup.  Ct.  Rep.  396,  the  court  says 
that,  by  reason  of  the  character  of  the  soil 
through  which  the  Missouri  river  runs,  and  the 
swiftness  of  the  river  at  times  of  high  water, 
the  washing  causes  an  instantaneous  fall  of 
quite  the  length  and  breadth  of  the  super- 
stratum of  soil  into  the  river,  so  that  It  may  In 
one  sense  of  the  term  be  said  that  the  diminu- 
tion of  the  banks  Is  not  gradual  and  Impercepti- 
ble, but  sudden  and  visible.  And  the  court  says 
that  while  the  disappearance,  by  reason  of  this 
process,  of  a  mass  of  bank,  may  be  sudden  and 
obvious,  there  is  no  transfer  of  such  a  solid 
body  of  earth  to  the  opposite  shore,  or  anything 
like  an  instantaneous  and  visible  creation  of  a 
bank  on  that  shore.  The  only  thing  which  dis- 
tinguishes this  river  from  other  streams  in  the 
matter  of  accretion  Is  In  the  rapidity  of  the 
change  created  by  the  velocity  of  the  current ; 
and  this  in  the  very  nature  of  things  works  no 
change  in  the  principle  underlying  the  rule  of 
law  In  respect  thereto.  The  law  of  accretion 
continues,  and  that  even  in  case  of  the  boundary 
line  of  states. 

And  the  principle  of  that  case  was  followed  in 
Bouvier  v.  Stricklett.  40  Neb.  792,  59  N.  W.  550. 
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or  affect  the  right  of  a  tribunal  in  sucb  state 
as  to  the  enforcement  of  its  laws  made  with 
a  view  to  such  jurisdiction. 

Going  back  from  the  Virginia  enactment  to 
which  we  have  referred,  we  find  that  the  pro- 
vision as  to  concurrent  jurisdiction  on  wa- 
ter like  a  lake  or  river  divided  by  the  bound- 
ary line  between  two  sovereignties  was  but 
an  embodiment  of  international  law.  With- 
out any  compact  between  the  sovereignties 
so  divided,  they  were  accustomed  to  exercise 
concurrent  jurisdiction  on  the  same  from  the 
law  of  necessity.  So,  jurisdiction  was  not 
80  much  conferred  in  the  various  instances 
where  the  language  imder  consideration  was 
used  in  compacts  or  other  laws,  as  it  was  de- 
clared and  confirmed.  Gardner's  Institutes, 
p.  210.  That  author,  at  page  209,  says :  "It 
is  a  principle  of  American  public  law  that 
where  the  middle  of  a  navigable  river,  lake, 
or  bay,  fomis  the  dividing  line  of  states, 
or  an  intangible  line  upon  their  waters,  a 
concurrent  jurisdiction,  civil  and  criminal, 
arises  over  such  waters  to  the  states  upon 
the  opposite  shores.  It  extends  over  the 
whole  of  the  dividing  waters,  unless  it  was 
otherwise  stipulated  before  the  adoption  of 
the  Constitution  of  the  Union  by  state  com- 
pact, or  since,  by  such  compact,  with  the  as- 
sent of  Congress." 

That  is,  according  to  the  author,  the  con- 
current jurisdiction  upon  boundary  waters  is 
presumed  to  exist  by  the  law  of  nations  and 
by  public  law  in  the  absence  of  some  writ- 
ten law  to  the  contrary.  Such  declarations 
as  that  contained  in  the  Virginia  act  of 
1789,  and  those  that  have  been  modeled  there- 
on, including  those  involved  in  this  case, 
are  but  declarations  of  existing  law, — law^ 
that  would  be  assumed  to  govern  in  the  ab- 
sence of  some  written  law  to  the  contrary. 
The  author  we  have  quoted  further  says  (p. 
210)  :  **The  same  principle  is  applicable 
to  all  cases  among  nations  where  their  bound- 
aries divide  navigable  waters.  The  line  be- 
ing incapable  of  sight  and  ready  perception, 
a  concurrent  jurisdiction,  of  necessity,  must 
exist  on  the  dividing  waters.  Tlie  navigable 
rivers,  bays,  and  Great  Lakes  divided  by  the 
boundaries  of  our  Republic  and  the  British 
provinces,  and  Mexico,  are,  by  national  com- 
ity and  necessity,  subject  to  such  concurrent 
jurisdiction.  In  all  cases  of  such  .  .  . 
jurisdiction  the  state  first  arresting  or  prose- 
cuting a  party  is,  by  comity,  entitled  to  pro- 
ceed to  final  judgment;  and  that  is  a  bar  to 
any  retrial  by  any  other  state  of  our  Union 
for  the  same  cause  or  offense." 

That  is  in  harmony  with  Sherlock  v.  Ail- 
ing, 44  Ind.  184. 

Without  proceeding  further  in  our  investi- 
gations, we  are  satisfied  that  the  term  "con- 
current jurisdiction"  was  used  in  the  acts 
admitting,  or  providing  for  the  admission  of, 
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Wisconsin  and  Minnesota  into  the  Union  in 
the  same  sense  in  which  it  had  theretofore 
been  used  as  applicable  to  similar  situations, 
both  in  written  and  unwritten  laws, — ^in 
the  same  sense  that  it  is  said  concur- 
rent jurisdiction  exists  by  comity  of  na- 
tions upon  waters  divided  by  their  boundary 
line,  unless  otherwise  provided  by  some  writ- 
ten law. 

Tested  by  the  principle  above  adopted,  do 
the  mere  police  regulations  of  one  country 
regarding  the  exercise  of  the  common  right- 
of  fishing  extend  into  the  territory  of  a  for- 
eign jurisdiction,  the  two  being  separated 
by  an  imperceptible  boundary  line  in  a  river 
or  lake?  Is  the  common  right  of  fishing 
wliich  belongs  to  the  people  of  this  state 
within  all  that  part  of  its  territory  on  the 
easterly  side  of  the  main  channel  of  the  Mis- 
sissippi river  subject  to  the  laws  of  the 
state  of  Minnesota?  There  is  no  escaping 
the  conclusion  that,  if  such  is  the  case,  it 
is  competent  for  that  state  to  extend  its 
police  regulations  as  regards  fishing  and 
hunting  over  a  large  part  of  the  waters  of 
Lake  Superior  on  the  Wisconsin  side,  reach- 
ing up  to  the  shore  line,  and  for  the  state  of 
Michigan  to  extend  its  laws  on  Lake  Michi- 
gan on  the  same  subject  to  the  Wisconsin 
shore.  We  have  searched  in  vain  to  find  au- 
thority to  sustain  the  affirmative  of  the 
proposition  suggested.  In  no  instance  re- 
corded in  the  books  has  one  country  been 
held  entitled  to  exercise  jurisdiction  to  reg- 
ulate the  common  right  of  fishing  in  the 
territory'  of  a  foreign  state  under  the  meas- 
ure of  concurrent  jurisdiction  commonly  ex- 
ercised by  the  two  on  the  waters  divided  by 
I  their  boundary  line.  We  venture  to  say  that 
such  concurrent  jurisdiction  has  never  been 
successfully  invoked  to  justify  interferences 
by  one  state  or  country  with  the  enjoyment 
of  the  right  to  fish  within  the  territorial 
boundaries  of  the  other.  It  would  be  for- 
eign to  the  necessities  of  this  case  to  enter 
into  a  discussion  regarding  the  limits  of  that 
jurisdiction.  It  is  sufficient  for  this  case 
that  we  have  reached  the  conclusion  that, 
while  it  refers  to  acts  of  a  criminal  or  civil 
nature  on  the  water,  or  acts  in  some  way 
connected  with  the  use  of  the  water  for 
navigable  purposes,  it  does  not  extend  to  the 
right  of  one  state  by  legislative  enactment 
to  govern  the  fishery  rights  of  the  people  in 
a  foreign  jurisdiction.  As  we  have  before 
seen,  this  country  and  the  British  provinces 
exercise  concurrent  jurisdiction  over  the  wa- 
ters divided  by  their  boundary  line,  and 
the  same  is  true  as  to  this  country  and  Mex- 
ico. No  one  would  venture  to  say  that  one 
country  could  enforce  its  laws  for  the  pres- 
ervation of  fish  or  regulating  the  taking  of 
fish  within  the  territorial  limits  of  the  other. 
It  is  to  be  regretted  that  the  nature  of  the 
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authority  on  waters  of  the  Mississippi,  exer- 
cisable by  Wisconsin  and  Minnesota,  has  not 
been  heretofore  definitely  decided.  No  court 
has  yet  dealt  with  the  subject,  or  the  mean- 
ing of  the  language  requiring  construction 
in  similar  situations,  so  as  to  cover  the 
whole  thereof  satisfactorily,  if  at  all.  Many 
judges  have  deplored  the  uncertainty  ex- 
isting, but  have  found  a  convenient  way  of 
escaping  the  labor  of  removing  it.  The  in- 
terests at  stake  are  so  great  that  it  is  not 
to  be  wondered  that  anyone  appreciating  the 
same  should  hesitate  long  before  entering 
upon  the  difficult  task  of  solving  completely 
the  troublesome  question  suggested.  There 
is  a  consensus  of  opinion  that  concurrent 
jurisdiction  does  not  mean  concurrent  do- 
minion, and  that  it  refers  only  to  things 
afloat  or  on  the  water  in  some  reasonable 
view  of  the  situation,  or  so  circumstanced 
as  to  be  legitimately  regarded  as  connected 
with  tlie  use  of  the  water  for  navigable  pur- 
poses. That  is  about  as  far  as  the  courts 
have  gone.  In  Gamer's  Case,  3  Gratt.  655, 
676, — a  Ciiae  decided  in  a  jurisdiction  where, 
if  anywhere,  we  would  expect  the  term  un- 
der discussion  to  have  had  a  well-defined 
and  well -understood  meaning  at  an  early 
day, — while  the  judges  in  lengthy  opinions 
severally  referred  to  it,  not  one  of  them  at- 
tempted to  define  it.  Judge  Taliaferro  said, 
it  refers  *'only  to  things  afloat"  at  best. 
"The  ((uestion  is  a  very  important  one,  and 
I  decline  stating  any  opinion,  when  it  does 
not  necessarily  arise  in  the  case."  Justice 
Fry  said  (p.  752)  :  "What  is  the  precise 
meaning  of  'concurrent  jurisdiction'  I  am 
not  prepared  to  say.  It  strikes  me  as  equiv- 
alent to  'common.'"  It  is  our  opinion  that 
the  term  refers  to  that  authority  commonly 
exercised  concurrently  upon  water  divided  by 
the  boundary  line  between  two  countries,  ac- 
cording to  the  public  law  as  recognized-  in 
this  countrj'  at  the  time  the  use  of  the  term 
became  common  in  our  legislative  hivstory; 
that  it  relates  to  matters  at  least  in  some 
way  connected  with  the  use  of  the  water 
for  navi«,'able  purposes,  to  things  afloat,  or 
in  some  legitimate  sense  on  the  water, — 
things  diflicult  to  deal  with  if  it  were  nec- 
essary to  determine  in  each  instance  of  the 
exercise  of  jurisdiction  the  precise  location 
of  the  particular  act  involved  as  regards  the 
boundary  line;  l)ut  that  it  does  not  include 
the  right  to  regulate  the  enjoyment,  by  the 
people  of  one  state  within  its  domain,  of 
rights  incident  to  their  situation,  such  as 
the  right  to  navigate  or  fish.  It  does  not 
€mpower  one  state  to  spread  its  mere  police 
regulations  over  territory  of  another,  regu- 
lating the  sovereign  property  right  of  the 
latter  in  or  to  the  water  flowing  over  such 
territory,  or  to  the  fish  therein  or  fowls 
thereon,  which  it  holds  in  trust  for  the  en- 
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joyment  of  the  whole  people  within  itsboimd- 
aries,  in  their  individual  capacities,  imder 
such  legal  restraints  as  such  other,  in  its 
legislative  wisdom,  may  see  fit  to  impose, — 
so  long  as  such  enjoyment  does  not  inter- 
fere, unlawfully,  with  like  enjoyment  by  the 
people  of  the  state  on  the  opposite  side  of 
the  boundary. 

The  result  is  that  tlie  orde^'  of  the  Circuit 
Court  sustaining  the  demurrer  must  be  af- 
firmed. 

So  ordered. 

Dodge,  J.,  dissenting: 

I  cannot  concur  in  the  conclusion  reached 
by  the  court  in  this  case,  for  the  reason  that 
I  am  unable  to  distinguish  between  criminal 
and  police  legislation  of  the  state  addressed 
to  the  subject  of  catching  or  destroying  fish, 
and  police  or  criminal  legislation  relating  to 
other  subjects.  That  the  concurrent  juris- 
diction enjoyed  by  the  several  states  of  the 
Union  over  the  water  boundaries  separating 
them  from  other  states  includes  the  promul- 
gation of  such  legislation  extending  over  such 
boundary  waters,  and  the  enforcement  there- 
of in  the  manner  prescribed  by  such  legisla- 
tion, whether  by  courts  or  by  executive  offi- 
cers, is  supported  by  the  whole  current  of 
authority,  and,  so  far  as  my  examination  has 
gone,  is  denied  by  no  decided  case.  In  Mc- 
Fall  V.  Com.  2  Met.  (Ky.)  394,  it  is  said: 
"Jurisdiction,  ...  as  used  in  the  com- 
pact [for  concurrent  jurisdiction],  .  .  . 
imports  nothing  more  than  the  power  to 
govern  by  legislation;"  and  in  that  case 
was  sustained  a  conviction  of  an  Ohio  justice 
of  the  peace  for  solemnizing  a  marriage  mid- 
way upon  the  Ohio  river,  contrary  to  the 
statutes  of  Kentucky,  for  the  reason,  ex- 
pressly stated,  that  no  statute  of  Ohio  ex- 
pressly autliorizing  him  so  to  do  had  been 
pleaded  or  shown.  In  Carlisle  v.  State,  32 
Ind.  55,  it  was  held  that  the  statutes  of 
Indiana  prescribing  the  facts  which  should 
constitute  murder,  and  the  punishment  there- 
for, applied  to  an  off"ense  committed  outside 
of  its  territorial  boundary,  but  upon  the 
Ohio  river,  over  which  that  state  has  con- 
current jurisdiction.  In  Sherlock  v.  Ailing , 
44  Ind.  184,  and  Memphis  d  C.  Packet  Co.  v. 
Pikey,  142  Ind.  304,  40  N.  E.  527,  it  was 
held  that  the  statutes  of  Indiana  imposing 
liability  in  damages  for  negligently  causing 
death  extended  over  the  Ohio  river  by  vir- 
tue of  the  same  provision,  and  applied  to 
persons  navigating  the  same,  independent  of 
citizenship.  In  Dugan  v.  State,  125  Ind.  130, 
9  L.  R.  A.  321,  25  N.  E.  171,  laws  prohibit- 
ing Sunday  labor  were  held  so  applicable 
to  one  acting  as  a  pilot  upon  the  river,  but 
not  engaged  in  interstate  commerce;  and  in 
WeUh  V.  State,  126  Ind.  71,  9  L.  R.  A.  664, 
25  N.  £.  883,  a  statute  prohibiting  the  sale 
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of  intoxicating  liquor  without  a  license  was 
so  applied.  In  State  v.  Mullen,  35  Iowa,  109, 
a  statute  of  Iowa  against  maintaining  a 
house  for  prostitution,  and  authorizing  its 
seizure  and  condemnation,  was  held  to  apply 
to  a  houseboat  moored  on  the  Illinois  side 
of  the  Mississippi  river,  and  to  justify  ar- 
rest of  the  offender  there,  and  seizure  and 
condemnation  of  the  offending  implements 
and  property.  In  State  v.  George,  60  Minn. 
603,  63  N.  W.  100,  the  concurrent  jurisdic- 
tion was  held  to  warrant  conviction  under 
the  Minnesota  laws  for  larceny  committed  on 
a  bridge  across  the  Mississippi  river,  at  a 
place  ea&t  of  the  center  of  the  stream,  and 
therefore  over  Wisconsin  territory;  the  court 
having  first  held  that  the  act  upon  the  bridge 
crossing  the  river  was  equivalent  to  the 
same  act  upon  the  surface  of  the  river.  It 
was  there  said:  "Some  of  the  purposes  of 
this  concurrent  jurisdiction  are  to  enforce 
proper  police  regulations  on  the  river."  The 
principle  of  these  cases  was  adopted  at  a  very 
early  day  in  Wisconsin  in  State  v.  Cameron, 
2  Pinney  (Wis.)  490,  495,  where  it  was  de- 
cided that,  by  virtue  of  the  concurrent  juris- 
diction of  Wisconsin  over  the  Mississippi 
river,  its  laws  defining  and  punishing  mur- 
der extended  over  those  waters,  and  justi- 
fied prosecution  and  punishment  for  a  crime 
there  committed,  but  outside  of  Wisconsin 
territory.  Again,  in  J.  8.  Keator  Lumber 
Co,  V.  St,  Croix  Boom.  Corp.  72  Wis.  62,  7 
Am.  St.  Rep.  837,  38  N.  W.  529,  it  is  decided 
that  "concurrent  jurisdiction"  does  not 
mean  "joint  jurisdiction,"  in  the  sense 
that  only  legislative  acts  adopted  by  both 
states  can  have  effect  over  the  boundary  wa- 
ters. General  discussion  of  the  subject  will 
be  found  in  Rorcr,  Inter-State  Law,  chap.  34. 
As  I  have  already  said,  no  case  has  been 
found  or  cited  negativing  the  principle  an- 
nounced l)y  these  cases  and  already  adopted 
by  our  own  state.  Their  authority  is  at 
least  not  expressly  questioned  in  the  opin- 
ion filed  on  behalf  of  the  court  in  this  case; 
nor  is  there  suggested  any  reason  why,  up- 
on that  principle,  the  concurrent  jurisdic- 
tion "does  not  include  the  right  to  regulate 
the  enjoyment,  by  the  people  of  one  state, 
within  its  domain,  of  rights  incident  to  their 
situation,  such  as  the  right  to  navigate  or 
fish."  As  I  have  already  said,  I  am  wholly 
unable  to  see  why  the  conduct  of  a  man  in 
fishing  upon  a  river  is  not  as  legitimately 
the  subject  of  police  regulation  as  the  con- 
duct of  the  man  who  is  selling  liquor,  pilot- 
ing a  boat,  or  maintaining  a  disorderly  house. 
At  many  places  in  the  United  States,  har- 
bors are  situated  so  as  to  be  within  the  con- 
current jurisdiction  of  different  states. 
These  harbors  must  be  policed,  and,  subject 
to  the  paramount  authority  of  the  United 
States  when  that  authority  is  exercised,  the 
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safety  of  the  use  of  that  harbor  must  be 
preserved.  The  speed  of  boats,  the  giving^ 
of  signals,  the  carrying  of  lights,  the  loca- 
tion for  purpose  of  anchorage, — all  are  sub- 
jects customarily  regulated,  in  some  degree 
at  least,  by  the  local  authorities,  and  are,  it 
seems  to  me,  directly  within  the  scope  which 
has  been  accorded  to  this  concurrent  juris- 
diction. It  is  said  in  the  opinion  of  the 
court,  speaking  of  the  Great  Lakes  between 
Canada  and  the  United  States,  as  in  analogy 
to  the  case  of  states  with  concurrent  juris- 
diction, that  "no  one  would  venture  to  say 
that  one  country  could  enforce  its  laws  for 
the  preservation  of  fish,  or  regulating  the 
taking  of  fish,  within  the  territorial  limits 
of  the  other."  If  this  means  upon  the  coter- 
minous water  boundaries,  and  it  were  con- 
ceded that  concurrent  jurisdiction  existed  in 
the  same  sense  that  it  docs  by  express  pro- 
vision between  adjoining  states,  I  think  this 
assertion  is  rather  too  broad.  I,  for  one,  do 
venture  the  opinion  that  in  such  case  each 
country  could  assert  the  right  to  regulate 
and  punish  certain  methods  of  taking  fish, 
dangerous  to  or  destructive  of  the  industry. 
Strangely  enough,  no  case  is  cited  in  which 
such  right  has  so  much  as  been  questioned, 
while,  in  the  argument  of  so  distinguished  a 
lawyer  and  jurist  as  Mr.  Phelps  before  an 
international  tribunal,  it  was  gravely  con- 
tended, and  of  course  sincerely,  that,  even 
upon  the  high  seas,  reasonable  and  proper 
regulation  of  the  taking  of  fish  by  one  coun- 
try would,  on  the  doctrine  of  comity,  be 
deferred  to  by  others,  and  permitted  to  be 
enforced  against  their  citizens.  1  Moore's 
History  &  Dig.  of  International  Arbitrations, 
p.  843.  Further,  it  is  discoverable  that,  in 
the  compact  between  New  York  and  New 
Jersey  defining  the  middle  of  the  harbor  as 
the  territorial  limit,  and  granting  to  New 
York  jurisdiction  over  the  entire  waters. 
New  Jersey  expressly  excepted  and  reserved 
the  right  to  regulate  fisheries  in  her  part  of 
the  harbor,  clearly  evincing  the  understand- 
ing of  the  parties  that  otherwise  jurisdiction 
included  authority  for  such  regulation,  and 
exclusive  jurisdiction  in  New  York  would 
exclude  New  Jersey  therefrom.  Article  3, 
§  3,  Compact  New  York  &  New  Jersey, 
printed  in  48  Barb.  505. 

I  do  not  discuss  what  is  made  the  basis 
for  a  considerable  portion  of  the  court's 
opinion,  namely,  the  questi(»i  whether,  un- 
der any  circumstances,  one  state  can  pre- 
vent the  obstruction  and  impairment  of  the 
usefulness  of  the  river  by  permanent  struc- 
tures so  affixed  to  the  ground  that  they  be- 
come, not  river,  but  part  of  the  solid  terri- 
tory of  the  opposing  state,  on  which  see 
People  v.  Central  R.  Co,  48  Barb.  478.  I 
forego  this  discussion  for  the  reascm  that 
the  question  is  not  here  presented.     It  is 
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ruled  in  the  opinion,  with  my  entire  con- 
currence, that  the  placing  of  the  net  in  the 
waters  of  this  lake  gave  it  none  of  the  char- 
acteristics of  such  fixture;  that  it  no  more 
became  a  part  of  the  land  of  Wisconsin  than 
would  a  boat  because  anchored  to  the  bot- 
tom, which  was  the  case  presented  in  Welsh 
V.  State,  126  Ind.  71,  9  L.  R.  A.  664,  25  N. 
E.  883. 

A  suggestion  was  made  in  argument  that, 
by  recognizing  the  law  of  Minnesota  as  a 
justification  to  her  officer,  we  should,  in 
effect,  be  enforcing  her  criminal  laws,  which, 
confessedly,  no  other  sovereignty  can  do. 
Wisconsin  v.  Pelican  Ins,  Co,  127  U.  S.  265, 
32  L.  ed.  239,  8  Sup.  Ct.  Rep.  1370.  Such 
argument  embodies  a  fallacy.  It  would  not 
be  enforcing  the  criminal  laws  of  Minnesota 
to  merely  recognize  that  they  constitute  a 
defense  to  her  officers  when  acting  under 
them  within  her  jurisdiction.  The  argu- 
ment, if  sounds  would  make  every  sheriff 
liable  in  trespass  for  every  arrest  whenever 
personal  jurisdiction  over  him  could  be  ac- 
quired in  any  other  state,  for  he  must  ad- 
mit the  trespass,  and  could  not  invoke  the 
law  of  his  official  residence  and  action  as  a 
defense. 

To  summarize  my  view;  This  state,  hav- 
ing decided  that  its  concurrent  jurisdiction 
enables  it  to  define  and  punish  a  crime  upon 
boundary  waters  but  in  the  territorial  limits 
of  Minnesota,  cannot  deny  to  that  state  the 
same  right  upon  those  waters. 
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1.  A  contract  to  sell  «all  the  lands" 
controlled  by  the  vendor  Is  not  per- 
formed by  a  tender  of  a  deed  subject  to  a 
contract  givlni?  a  third  person  the  right  to 
remove  all  the  saw  timber  therefrom. 

2.  Kno'v^ledgre  by  one  contractlnar  to 
purchase  real  estate  that  the  vendor 
has  only  an  option  contract  to  purchase, 
and  has  contracted  to  sell  the  saw  timber  on 
the  land  to  a  third  person,  will  not  deprive 
him  of  his  right  to  damages  for  loss  of  his 
bargain  in  case  the  vendor  refuses  to  convey 
anything  except  the  land  free  from  the  timber. 

(Siehecker,  J.,  dis$ent8.) 


(April   19,  1904.) 

^ROSS-APPEALS  from  a  judgment  of  the 
Circuit  Court  for  Sawyer  County  in 
favor  of  plaintiff  for  a  less  sum  than  de- 
manded in  an  action  brought  to  recover  dam- 
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Note. — As  to  measure  of  damages  for  breach 
of  contract  to  convey,  see  also,  In  this  series, 
Johnson  v.  McMuHin,  4  L.  R.  A.  670,  and  note, 
and  Morgan  v.  Bell,  16  L.  R.  A.  614. 
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ages  for  breach  of  contract  to  convey  real 
estate;  plaintiff  appealing  from  so  much  of 
the  judgment  as  refused  a  portion  of  the  re- 
lief claimed,  and  defendants  appealing  from 
so  much  as  refused  to  compel  the  plaintiff 
to  accept  the  deed  tendered.  Reversed  on 
plaintiff's  appeal. 

Statement  by  Cassoday,  Ch.  J. : 
This  action  was  commenced  October  16, 
1903,  to  recover  $37,926,  damages  alleged  to 
have  been  sustained  for  the  breach  of  the 
written  contract  of  which  the  following  is 
a  copy: 

This  agreement,  entered  into  this  4th  day 
of  July,  1903,  by  and  between  Moreland  & 
Pugh,  of  Hayward,  Wis.,  parties  of  the  first 
part,  and  Geo.  L.  Arentsen,  of  Hayward, 
Wis.,  party  of  the  second  part,  witnesseth: 
The  party  of  the  first  part  agrees  to  give  the 
party  of  the  second  part  an  option  of  ninety 
days  (90)  on  all  the  lands  they  now  con- 
trol, belonging  to  the  North  Wisconsin  Lbr. 
Co.  excepting  the  west  Yz  of  the  N.  W.  % 
Sec.  24,  all  the  above  lands  situated  in  town 
43,  R.  (8)  west,  Bayfield  county,  Wiscon- 
sin, about  (8,500)  acres.  Consideration  of 
the  above  option  is  to  be  three  hundred  dol- 
lars ($300). 

One  hundred  ($100)  in  hand  paid. 

One  hundred  ($100)  in  thirty  (30)  days 
from  date. 

One  hundred  ($100)  in  sixty  (60)  days 
from  date. 

The  purchase  price  of  the  above  lands  is 
to  be  three  dollars  (3.00)  per  acre. 

Moreland  &  Pugh.     [Seal.] 
Geo.  M.  Arentsen.     [Seal.] 

Witness  : 
F.  L.  Clark. 
C.  P.  Hendrickson. 

After  alleging  the  making  of  such  con- 
tract the  complaint  alleges,  in  effect:  The 
payment  by  the  plaintiff  of  $100  at  the  time 
of  the  delivery  of  the  contract;  $100,  July 
8,  1903;  and  the  last  instalment  of  $100 
therein  mentioned  soon  after  the  last-men- 
tioned date,  and  prior  to  September  3,  1903. 
That  a  short  time  prior  to  September  26, 
1903,  the  plaintiff,  under  the  option  in  the 
contract,  elected  to  purchase  the  lands  there- 
in referred  to  pursuant  to  the  terms  there- 
of, and  so  notified  the  defendants.  That  on 
the  day  and  year  last  mentioned  the  plain- 
tiff was  ready,  able,  and  willing  to  purchase 
from  the  defendants  the  lands  described  in 
the  option  contract,  pursuant  to  the  terms 
thereof,  and  personally  demanded  of  the  de- 
fendants the  conveyance  of  the  lands  there- 
in mentioned,  and  then  and  there  offered  to 
the  defendants  to  accept  a  conveyance  of  the 
lands,  and  to  pay  the  consideration  in  the 
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option  contract  mentioned  therefor,  and  in 
all  other  respects  to  fulfil  said  option  agree- 
ments on  his  part.  That  the  defendants 
then  and  there  refused  to  convey,  and  re- 
fused to  furnish  a  conveyance  of,  said  lands 
to  the  plaintiff,  and  declared  then  and  there 
that  they  had  so  encumbered  the  said  lands, 
by  a  contract  of  sale  of  all  saw  timber  there- 
on, that  they  were  unable  to  convey  said 
lands,  except  by  a  conveyance  reserving  and 
excepting  therefrom  the  saw  timber  there- 
on. That  the  land  mentioned  in  said  option 
contract  is  timber  land,  and  chiefly  valuable 
on  account  of  the  standing  saw  timber  there- 
on. That  the  defendants  could  not,  Septem- 
ber 2f),  1903,  nor  since,  nor  can  they  now. 
convey  a  marketable  title,  nor  cause  to  be 
conveyed  a  marketable  title  to  said  lands; 
but,  on  the  contrary,  the  title  to  said  lands 
was  at  ail  said  times,  and  still  is,  encum- 
bered by  the  contract  of  sale  to  Rogan 
Brothers,  of  Cable,  Wisconsin,  of  all  of  the 
saw  timber  on  about  7,800  acres  of  said 
lands,  by  which  contract  said  defendants  had 
sold  to  said  Eogan  Brothers,  for  a  consid- 
eration of  $5,000,  all  the  saw  timber  on 
about  7,800  acres  of  said  lands,  granting 
to  said  Rogan  Brothers  three  years  from 
July  21,  1002,  in  which  to  remove  said  tim- 
ber from  said  lands ;  and  by  reason  of  the  re- 
fusal, neglect,  and  failure  of  the  defendants 
to  convey  or  cause  to  be  conveyed  said  lands 
to  the  plaintiff,  and  the  defendants'  refusal, 
neglect,  and  failure  to  comply  with  the 
terms  of  said  option  contract  on  their  part, 
the  plaintiff  h&s  been  damaged  in  the  sum 
of  $37,926,  for  which  amount  he  demands 
judgment,  with  costs.  The  defendants  an- 
swered by  way  of  admissions,  denials,  and 
counter  allegations,  to  the  effect:  That  July 
21,  1900,  the  defendants  entered  into  a  con- 
tract with  the  North  Wisconsin  Lumber 
Company,  the  owner  in  fee  simple  of  the 
lands  in  question,  for  the  purchase  thereof, 
a  copy  of  which  is  annexed  and  made  a  part 
thereof,  and  marked  "Ex.  A,"  and  which  con- 
tained a  specific  description  of  the  lands 
thereby  affected,  amounting  to  8,508  acres. 
That  the  defendants  had  fully  complied  with 
the  terms  of  their  contract  with  the  North 
Wisconsin  Lumber  Company,  and  the  same 
was  still  in  full  force  and  effect.  By  the 
terms  of  that  contract,  and  in  consideration 
of  $5,000  therein  agreed  to  be  paid  by  the  de- 
fendants, the  North  Wisconsin  Lumber  Com- 
pany sold  to  the  defendants,  and  warranted 
the  title  to  them  of,  all  the  timber  on  the 
lands  so  described  therein,  with  the  privilege 
of  entering  thereon  for  five  years  to  remove 
the  timber.  That  such  contract  was  to  be 
closed  by  limitation  July  21,  1905,  and  the 
defendants  on  said  last-mentioned  date  were 
to  have  the  privilege  of  purchasing  the 
North  Wisconsin  Lumber  Company's  title 
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to  the  lands  listed  at  $2.50  per  acre,  as  of 
July  21,  1900,  with  interest  at  6  per  cent, 
and  taxes  from  that  date,  less  the  payment 
of  $5,000,  and  interest  at  the  same  rate. 
The  answer  admits  the  making  of  a  contract 
for  the  sale  of  the  timbeiiwith  Rogan  Broth- 
ers, and  alleges,  in  effect,  that  September 
13,  1902,  they  sold  and  conveyed  to  Rogan 
Brothers  all  the  saw  timber  situated  upon 
the  lands  specifically  described  in  their  con- 
tract with  them,  a  copy  of  which  is  thereto 
annexed  and  made  a  part  thereof,  and 
marked  "Ex.  B,"  and  that  the  same  was  still 
in  full  force.  By  the  terms  of  that  contract 
the  defendants,  in  consideration  of  $5,000 
to  be  paid  by  Rogan  Brothers,  agreed  to  sell 
to  them,  and  warrant  the  title  to,  all  the 
saw  timber  on  the  lands  therein  described, 
with  the  privilege  of  entering  thereon  to  re- 
move said  timber  until  July  21,  1905,  when 
the  contract  was  to  be  closed  by  limitation. 
The  defendants,  futher  answering,  allege, 
in  effect,  that,  at  the  time  of  making  the 
optional  agreement  with  the  plaintiff,  he  had 
full  notice  and  knowledge  of  the  defendants' 
contract  (exhibit  A)  with  the  North  Wis- 
consin Lumber  Company  and  the  defendants' 
contract  (exhibit  B)  with  Rogan  Brothers, 
and  of  all  the  rights  of  all  parties  there- 
under; that  the  optional  agreement  of  the 
defendants  with  the  plaintiff  was  intended 
by  the  parties  thereto  to  be  an  option  to 
purchase  all  the  right,  title,  and  interest  of 
the  defendants  in  and  to  the  lands,  and  no 
more ;  that  at  the  time  of  making  the  optional 
agi-eement  with  the  plaintiff,  July  4,  1903, 
the  defendants  only  controlled  such  lands 
belonging  to  the  North  Wisconsin  Lumber 
Company  as  were  described  in  exhibit  A, 
and  they  were  subject  to  the  rights  of 
Rogan  Brothers  under  exhibit  B,  all  of  which 
was  well  known  to  the  plaintiff ;  that  the  de- 
fendants have  at  all  times  been  ready  and 
willing  to  convey  and  execute  and  deliver  to 
the  plaintiff  a  quitclaim  deed  of  the  lands 
described  in  exhibit  A,  or  to  assign  that  con- 
tract to  the  plaintiff,  subject  only  to  their 
contract  (exhibit  B)  with  the  Rogan  Broth- 
ers, and  then,  by  way  of  counterclaim,  the 
answer  alleges,  in  effect,  that  July  21,  1900, 
the  North  Wisconsin  Lumber  Company  was 
the  owner  in  fee  simple,  free  and  clear  of  all 
liens  and  encumbrances,  of  the  lands  de- 
scribed in  exhibit  A;  that  on  that  day  the 
defendants  made  that  contract  with  that 
company;  that  September  13,  1902,  they 
made  the  contract  (exhibit  B)  with  Rogan 
Brothers;  that  July  4,  1903,  they  made  the 
optional  contract  with  the  plaintiff,  who  had 
full  notice  and  knowledge  of  the  contracts, 
exhibit  A  and  exhibit  B,  and  of  all  the 
rights  of  all  parties  thereto  and  thereunder ; 
that  the  plaintiff  had  paid  to  the  defoid- 
ants   the   $300   pursuant    to    said    optiooal 
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agreement,  and  on  or  about  September  26, 
1903,  notified  the  defendants  of  his  election 
to  purchase  the  lands  pursuant  to  that 
agreement;  that  thereupon  the  defendants 
tendered  to  the  plaintiff  a  warranty  deed 
for  said  lands,  subject  to  the  contract  (ex- 
hibit B)  with  the  Rogan  Brothers,  which 
the  plaintiff  refused  to  accept,  or  to  pay  for 
the  lands,  and  neglects  and  refuses  to  com- 
ply with  the  terms  of  the  agreement;  that 
prior  to  the  commencement  of  this  action  the 
defendants  tendered  to  the  plaintiff  a  deed 
of  the  premises  pursuant  to  the  agreement, 
which  the  plaintiff  refused  to  accept  and  to 
pay  the  purchase  price,  for  which  they  de- 
mand judgment  for  $25,260  damages  for 
breach  of  contract.  The  plaintiff,  by  way  of 
reply  to  such  counterclaim,  admitted  that  at 
the  time  of  making  the  optional  agreement 
with  the  defendants,  July  4,  1903,  he  had 
knowledge  of  the  existence  of  the  defendants' 
contract  (exhibit  A)  with  the  North  Wis- 
consin Lumber  Company,  but  specifically 
denies  that  he  had  notice  or  knowledge  of 
their  contract  (exhibit  B)  with  the  Rogan 
Brothers  until  long  after  the  making  of  the 
optional  agreement  of  July  4,  1903;  that 
September  26,  1903,  the  defendants  offered 
to  deliver  to  tlie  plaintiff  a  deed  of  a  certain 
interest  in  said  lands  by  the  North  Wiscon- 
sin Lumber  Company,  subject  to  the  eon- 
tract  with  the  Rogan  Brothers,  and  subject 
to  all  the  encumbrances  they  may  or  might 
have  created  or  placed  against  the  lands 
since  July  21,  1900,  which  plaintiff  refused 
to  accept.  And  save  as  mentioned,  or  other- 
wise controverted,  the  plaintiff  denies  each 
and  every  allegation  contained  in  the  coun- 
terclaim. 

The  cause  having  come  on  for  trial,  and 
a  jury  having  been  impaneled  and  sworn,  the 
defendants  moved  upon  the  pleadings  for 
judgment  as  prayed  for  in  their  counter- 
claim, whereupon  it  was  ordered  by*  the 
court  that  judgment  be  entered  as  follows: 
"It  is  ordered  and  adjudged  that  the  con- 
tract set  out  in  the  complaint  herein  be,  and 
hereby  is,  canceled  and  rescinded,  and  that 
the  plaintiff  do  have  and  recover  of  the  de- 
fendants the  sum  of  $304.50,  principal  and 
interest,  as  damages,  and  $64.99  as  costs, — 
in  all,  $369.49.  From  the  judgment  so  en- 
tered, both  parties  appeal  to  this  court. 

Messrs,  John  F.  Biordan  and  Harold 
Harris  for  plaintiff* 

Messrs,  Tomkins,  Tomkliui,  ft  Garrin 

for  defendants. 

Cassoday,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

It  is  conceded  that  the  plaintiff  paid  the 
full  consideration  for  the  optional  agree- 
ment, as  therein  prescribed.  It  is  also  con- 
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ceded  that,  within  the  ninety  days  therein 
given  to  him  within  which  to  exercise  his 
option,  he  elected  to  purchase  the  lands 
therein  referred  to,  pursuant  to  the  term  of 
that  agreement,  and  so  notified  the  defend- 
ants. By  virtue  of  such  payment  and  such 
election  and  notice,  the  optional  agreement 
became  an  absolute  contract,  binding  alike 
upon  the  plaintiff  and  the  defendants.  The 
first  question  for  consideration  is  as  to  what 
property  the  defendants,  by  that  contract, 
agreed  to  convey  to  the  plaintiff.  By  the 
terms  of  the  contract,  the  defendants  agreed 
to  convey  to  the  plaintiff  "all  the  lands" 
they  then  controlled,  '^belonging  to  the 
North  Wisconsin  Lumber  Company,"  and 
situated  in  the  town  mentioned,  and 
being  "about  8,500  acres,"  excepting  one 
piece  of  80  acres,  described.  As  indicated 
in  the  foregoing  statement,  the  defendants 
then  held  a  contract  from  the  North  Wis- 
consin Lumber  Company  whereby  that  com- 
pany had  agreed  to  sell  to  them  "all  the 
timber  on  the"  lands  therein  specifically  de- 
scribed, amounting  to  8,508  acres,  with  the 
privilege  of  entering  upon  the  lands  to  re- 
move such  timber  at  any  time  before  July 
21,  1905,  when  the  contract  was  to  be  closed 
by  limitation.  The  plaintiff  admits  that  he 
had  knowledge  of  the  existence  of  that  con- 
tract on  and  prior  to  the  time  of  his  making 
the  optional  agreement  with  the  defendants, 
July  4,  1903.  It  will  be  observed  that, 
while  the  contract  which  the  defendants  held 
from  the  lumber  company  only  gave  them 
the  right  "to  all  the  timber"  on  the  lands 
therein  described,  their  contract  with  the 
plaintiff  purported  to  give  to  him  the  right 
to  "all  the  lands"  covered  by  the  contract, 
being  "about  8,600  acres."  Of  course,  the 
agreement  to  sell  the  lands  necessarily  in- 
cluded the  timber  growing  upon  the  lands. 
Lillie  V.  Dunbar,  62  Wis.  198,  22  N.  W.  467 ; 
Seymour  v.  Cushway,  100  Wis.  590,  69  Am. 
St.  Rep.  967,  76  N.  W.  769 ;  Mississippi  Riv- 
er Logging  Co.  v.  Miller,  109  Wis.  77,  85  N. 
W.  193.  True,  the  contract  with  the  plain- 
tiff expressly  limited  his  option  to  all  such 
lands  as  the  defendants  "now  control."  But 
it  is  expressly  admitted  in  the  answer  "that 
at  the  time  of  making  said  agreement  all 
the  lands  controlled  by  these  defendants,  be- 
longing to  the  North  Wisconsin  Lumber  Com- 
pany, were  those  under  and  pursuant  to  said 
exhibit  A"  which  the  defendants  had  ob- 
tained from  the  lumber  company  July  21, 
1900.  As  indicated,  that  contract  only  gave 
to  the  defendants  the  right  to  the  timber  up- 
on the  8,508  acres  of  land  therein  described, 
with  the  privilege  of  entering  thereon  to  re- 
move the  same  prior  to  July  21,  1905,  and 
with  the  further  privilege  of  five  years'  ex- 
tension upon  conditions  therein  named;  or, 
in  lieu  of  such  extension,  it  gave  to  the  de- 
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fendants  the  privilege,  to  be  exercised  July 
21,  1906,  "of  purchasing  the  North  Wiscon- 
sin Lumber  Company's  title  to  the  lands 
listed  at  $2.50  per  acre  as  of  date  July  21, 
1900,  with  interest  at  6  per  cent  and  taxes 
from  this  date — less  the  payment  of  $5,000 
and  interest  at  the  same  rate."  In  other 
words,  such  option  gave  to  the  defendants 
the  right  to  purchase  the  title  to  the  8,508 
acres  of  lands,  including  the  timber,  as  of 
July  21,  1900,  at  $2.50  per  acre,  and  in  that 
«vent  the  $5,000  paid  and  to  be  paid  for  the 
timber  was  to  be  deducted  as  part  of  the 
purchase  price.  The  answer,  moreover,  con- 
cedes that,  nearly  a  year  prior  to  the  con- 
tract with  the  plaintiff,  the  defendants  had 
sold  and  conveyed  to  the  Rogan  Brothers 
"all  the  saw  timber"  on  nearly  all  the  lands 
they  so  controlled,  for  which  they  received 
$5,000,  being  the  same  amount  which  the 
defendants  were  to  pay  for  all  the  timber  on 
all  of  such  lands.  The  defendants  refused 
to  convey  to  the  plaintiff,  except  subject  to 
the  contract  with  Rogan  Brothers,  and  the 
plaintiff  refused  to  accept  such  a  convey- 
ance. The  construction  which  the  defend- 
ants insist  shall  be  put  upon  their  contract 
with  the  plaintiff  is  that  the  plaintiff  is 
bound  to  accept  of  a  conveyance  of  the  8,500 
acres  of  lands  mentioned  in  his  contract, 
without  the  timber,  and  pay  therefor  $3  per 
acre ;  that  is  to  say,  upwards  of  $4,000  more 
than  the  defendants  were  to  pay  for  the  lands 
with  the  timber,  making  a  difference  on  the 
value  of  the  two  contracts  of  more  than 
$9,000.  The  agreement  was  to  convey  the 
lands  mentioned,  being  "about  8,500  acres." 
This  court  has  repeatedly  held  that  an  agree- 
ment, in  general  terms,  to  convey  real  estate, 
calls  for  a  conveyance  of  the  entire  estate 
in  the  lands  sold,  by  a  good  and  sufficient 
deed.  Young  v.  Wright,  4  Wis.  144,  65  Am. 
Dec.  303;  Wright  v.  Young,  6  Wis.  127,  70 
Am.  Dec.  453;  Bateman  v.  Johnson,  10  Wis. 
1,  3;  Falkner  v.  Quildy  10  Wis.  564;  Taft  y. 
Kessel,  16  Wis.  274.  The  contract  in  ques- 
tion does  not  seem  to  be  ambiguous,  espe- 
cially in  view  of  the  admissions  of  the  par- 
ties, as  to  the  condition  of  the  title.  It 
called  for  a  conveyance  of  the  title  to  "about 
8,600  acres"  of  land,  including  the  timber 
thereon.  The  contract  was  not  complied 
with  by  the  tender  of  a  conveyance  of  the 
slight  interest  the  defendants  retained  after 
they  had  conveyed  nearly  all  the  timber  they 
had  purchased  of  the  lumber  company  to  the 
Rogan  Brothers.  We  must  hold  that  by  re- 
fusing to  make  such  a  conveyance  the  de- 
fendants breached  the  contract. 

The  important  question  presented  is  as 
to  the  measure  of  damages,  if  any,  in  conse- 
quence of  such  breach.  At  the  commence- 
ment of  the  trial  the  defendants  moved  for 
judgment  on  the  pleadings,  and  thereupon 
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the  court  ordered  and  adjudged  that  the 
plaintiff's  contract  with  the  defendants  be 
canceled  and  rescinded,  and  that  the  plaintiff 
recover  back  from  the  defendants,  as  dam- 
ages, what  he  had  paid,  with  interest.  It 
was  held  at  an  early  day  in  England  that 
where  a  person  contracted  for  the  purchase 
of  real  estate,  and  the  title  proved  bad,  and 
the  vendor,  without  fraud,  was  incapable  of 
making  a  good  title,  the  vendee  could  only 
recover  back  what  he  had  paid,  with  interest 
and  costs,  but  nothing  for  the  loss  of  his 
bargain.  Flureau  v.  Thomhilly  2  Wm.  BL 
1078.  In  a  much  later  case  a  man,  who  had 
not  obtained  a  conveyance,  put  up  the  lots 
for  sale  at  auction,  and  engaged  to  make  a 
good  title  to  the  purchaser  by  a  certain  day, 
which  he  was  unable  to  do;  and  it  was  held 
that  a  purchaser  of  the  lots  at  auction  might 
recover  from  the  vendor,  not  only  the  ex- 
penses which  he  had  incurred,  but  also  dam- 
ages for  the  loss  of  his  bargain.  Hopkins  t. 
Orazebrook,  6  Barn.  &  C.  31,  9  Dowl.  &  R. 
22,  5  L.  J.  K.  B.  65.  In  a  still  later  case, 
where  the  breach  of  the  contract  arose,  not 
from  the  inability  of  the  vendors  to  make 
a  good  title,  but  from  their  refusal  to  take 
the  necessary  steps  to  give  the  vendee  pos- 
session pursuant  to  their  contract,  the 
vendee  could  recover,  not  only  the  money 
paid  and  expenses,  "but  also  damages  for 
the  loss  of  his  bargain,  and  that  the  measure 
of  damages  was  the  profit  which  it  was 
shown  he  could  have  made  on  a  resale."  En- 
gel  v.  Fitch,  L.  R.  3  Q.  B.  314,  Affirmed  in 
the  Exchequer  Chamber,  L.  R.  4  Q.  B.  659, 
10  Best  &  S.  738,  38  L.  J.  Q.  B.  N.  S.  304, 
17  Week.  Rep.  894.  The  cases  cited  were 
reviewed  and  distinguished  at  great  length 
in  Bain  v.  Fothergill,  L.  R.  7  H.  L.  159-213, 
43  L.  J.  Exch.  N.  S.  243,  31  L.  T.  N.  S.  387, 
23  Week.  Rep.  261.  Twenty-five  years  after 
that  decision,  the  cases  cited  were  reviewed 
and  distinguished  by  two  of  the  most  learned 
English  jurists  of  the  present  time,  and  it 
was  held  that  "a  purchaser  of  leasehold 
property,  which  the  vendor  cannot  assign 
without  a  license  from  his  lessor,  is  entitled 
to  damages  (beyond  return  of  the  deposit, 
with  interest  and  expenses)  for  loss  of  his 
bargain  by  reason  of  the  vendor's  omission 
to  do  his  best  to  procure  such  license."  Day 
V.  Singleian  [1899]  2  Ch.  320,  68  L.  J.  Gh. 
N.  S.  593,  81  L.  T.  N.  S.  306,  48 
Week.  Rep.  18.  The  trend  of  decisjons 
in  this  coimtry  is  much  less  libeaal 
to  the  vendor  than  in  England.  2  Suthtf*- 
land.  Damages,  §  579.  In  several  juris- 
dictions, and  notably  Missouri,  even  goot 
faith  on  the  part  of  the  vendor  is  not 
allowed  to  prevent  the  vendee  from  recov- 
ering damages  for  the  loss  of  his  bargain. 
2  Sutherland,  Damages,  §  579,  and  cases 
there  cited;  Hartzell  v.  Crumh,  90  Mo.  629, 
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3  S.  W.  50;  Matheny  y.  Stewart,  108  Mo. 
73,  78,  17  S.  W.  1014.  In  New  York  it  was 
held  long  ago  that  ''the  rule  that  a  yendor 
who  contracts  to  sell  and  conyey  real  prop- 
erty in  good  faith,  belieying  he  has  a  good 
title,  and,  on  discoyering  it  to  be  defectiye, 
for  that  reason  refuses,  or  is  unable,  to  ful- 
fil his  contract,  is,  in  an  action  against  him 
"by  the  yendee  for  the  breach,  liable  for  only 
nominal  damages,  should  not  be  in  any  de- 
gree extended,  but  strictly  limited  to  those 
•cases  coming  wholly  and  exactly  within  it. 
And  where  a  yendor  contracts  to  sell  lands, 
in  which  he  knows  at  the  time  he  has  not 
title  or  the  power  of  conveyance,  he  is  bound 
to  make  good  to  the  yendee  the  loss  of  the 
bargain  through  his  default.  Nor  in  such 
•case  does  it  excuse  the  yendor  that  he  acted 
in  good  faith,  and  belieyed  when  he  entered 
into  the  contract  that  he  should  be  able  to 
procure  a  good  title  for  his  purchaser." 
Pumpelly  v.  Phelps,  48  N.  Y.  59,  100  Am. 
Dec.  463.  The  late  Chief  Justice  Cooley, 
after  reviewing  the  English  and  American 
cases  in  his  ters^  manner,  concludes  that  "the 
principle  imderlying  these  cases  is  that,  if  a 
party  enters  into  a  contract  to  sell,  knowing 
that  he  cannot  make  a  title,  he  is  remitted 
to  hia  general  liability,  and  the  exception 
introduced  by  Flureau  y.  Thomhill  does  not 
apply.  So,  if  a  person  undertakes  that  a 
third  party  shall  convey,  and  is  unable  to 
fulfil  his  contract,  the  authorities  are  that 
he  shall  pay  full  damages.  Such  contracts 
are  speculative  in  character,  and  the  party 
giving  them  understands  the  risk  he  assumes 
when  the  covenant  is  entered  into.  .  .  .  There 
are  also  numerous  cases  which  decide  that, 
if  the  yendor  acts  in  bad  faith, — as  if,  hav- 
ing title,  he  refuses  to  convey,  or  disables 
himself  from  conveying, — the  proper  meas- 
ure of  damages  is  the  value  of  the  land  at 
the  time  of  the  breach,  the  rule  in  such  case 
being  the  same  in  relation  to  real  as  to  per- 
sonal property;  .  .  .  and  the  cases  be- 
fore referred  to,  in  which  a  party  undertook 
to  sell  that  which  he  did  not  o^vn,  and  knew 
he  could  not  control,  may  also,  when  the 
other  party  is  not  informed  of  the  defect,  be 
considered  as  involving  a  degree  of  bad  faith, 
and  have  generally  been  so  regarded  by  the 
courts."  Hammond  v.  Hannin,  21  Mich. 
374,  386,  387,  4  Am.  Rep.  490.  So  it  has 
been  held  in  Ohio  that  when  a  vendor  has 
title,  and  refuses  to  convey,  or  when  he  dis- 
ables himself  from  conveying  by  parting 
with  his  title,  the  rule  of  damages  is  the 
value  when  the  conveyance  ought  to  have 
been  made.  Dustin  y.  Newcomer,  8  Ohio, 
49.  To  the  same  effect,  Warren  v.  Chandler, 
98  Iowa,  237,  243,  67  N.  W.  242;  Plummer 
y.  Rigdon,  78  111.  222,  20  Am.  Rep.  261; 
Tr€U)y  y.  Gunn,  29  Kan.  508.  But  it  is  un- 
necessary to  multiply  adjudications,  of 
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which  there  is  a  great  variety.  In  a  stand- 
ard text-book  it  is  said:  "While  the  gener- 
al rule  that  the  law  aims  to  make  compen- 
sation adequate  to  the  real  injury  sustained, 
and  to  place  the  injured  party,  so  far  as 
money  can  do  it,  in  the  same  position  he 
would  have  occupied  if  the  contract  had 
been  fulfilled,  is  recognized,  it  is  relaxed  in 
some  jurisdictions,  and  an  exception  admit- 
ted in  favor  of  a  vendor  who  makes  a  con- 
tract to  sell  and  convey  in  good  faith,  be- 
lieving himself  to  be  the  owner  of  the  prop- 
erty, when  he  is  afterwards  incapable  of  per- 
forming by  reason  of  a  defect  in  his  title 
of  which  he  was  not  aware."  2  Suther- 
land, Damages,  3d  ed.  §  578.  And  again, 
leaving  out  what  is  inapplicable  here: 
*'If  the  person  selling  is  in  default; 
if  he  knew  or  should  have  known  that 
he  could  not  comply  with  his  undertak- 
ing; .  .  .  if  he  has  only  a  contract  of 
the  owner  to  convey,  or  a  bond  for  a  deed; 
.  .  .  if  he  makes  his  contract,  without 
title,  in  the  expectation  of  subsequently  be- 
ing able  to  acquire  it,  and  is  unable  to  fulfil 
by  reason  of  causes  so  known,  as  the  want 
of  concurrence  of  other  persons ;  or  if  he  has 
title,  and  refuses  to  convey,  or  disables  him- 
self from  doing  so  by  conveyance  to  another 
person, — in  all  such  cases  he  is  beyond  the 
reach  of  the  principle  of  FlureoAJt  v.  Thorn- 
hill,  and  is  liable  to  full  compensatory  dam- 
ages, including  those  for  the  loss  of  the  bar- 
gain." 2  Sutherland,  Damages,  3d  ed.  §  581. 
Speaking  of  the  rule  of  the  early  English 
case  cited,  another  recent  text  writer  says: 
"This  rule,  wherever  it  has  been  invoked  as 
a  rule,  has  never  been  favorably  regarded  by 
the  courts,  and  seems  to  have  been  produc- 
tive of  a  great  diversity  of  opinion  as  to  the 
grounds  upon  which  it  is  based.  It  has  been 
i-ejected  by  the  Supreme  Court  of  the  United 
States,  and  is  not  recognized  in  many  of  the 
state  courts,  while,  in  states  where  it  ob- 
tains, it  is  strictly  limited  to  those  cases 
coming  wholly  and  exactly  within  it.  But 
where  the  vendor  contracts  to  sell  lands 
which  he  knows  at  the  time  he  has  not  the 
power  to  convey,  he  must  abide  by  his  con- 
tract, and  should  be  held  to  make  good  to 
the  vendee  any  loss  he  may  sustain  by  rea- 
son of  its  violation.  Nor  is  it  any  excuse 
for  the  vendor,  in  such  a  case,  that  he  may 
have  acted  in  good  faith,  and  fully  believed 
when  he  entered  into  the  contract  that  he 
should  be  able  to  procure  an  acceptable  title 
for  his  purchaser."  2  Warvelle,  Vendors,  2d 
ed.  §  936. 

It  was  held  in  this  state  at  an  early  day 
that  the  rule  of  damages  against  the  vendors 
who  had  put  it  out  of  their  power  to  convey 
would  be  the  difference  in  the  value  of  the 
land  at  the  time  the  conveyance  should  have 
been  made,  and  the  sum  agreed  to  be  paid 
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for  the  land,  if  such  value  should  be  greater 
than  the  price  fixed  in  the  contract.  Hall 
V.  Delaplaine,  5  Wis.  206,  68  Am.  Dec.  67. 
That  rule  was  followed  in  the  more  recent 
case  where  the  vendor  refused  to  give  posses- 
sion of  the  land  as  agreed,  and  wholly  failed 
to  perform  the  contract  on  his  part.  Muen- 
chow  V.  Roberts,  77  Wis.  620,  522,  46  N.  W. 
802,  803.  Mr.  Justice  Lyon  there,  speaking 
for  the  court,  said:  "The  plaintiff  is  enti- 
tled to  recover,  if  at  all,  the  value  of  his  bar- 
gain. The  true  measure  of  such  value  is  the 
value  of  the  land  the  defendant  contracted 
to  sell  to  him,  estimated  at  the  time  the  eon- 
tract  was  broken,  less  what  the  plaintiff 
agi'eed  to  pay  therefor.  This  is  the  general 
rule  in  this  state,  in  an  action  by  a  pur- 
chaser to  recover  damages  for  the  breach  of 
an  executory  contract  to  sell  either  real  or 
personal  property,  where  no  part  of  the  con- 
sideration has  been  paid."  That  case  seems 
to  be  in  harmony  with  a  prior  case  in  which 
it  was  held  that  "one  who  executes  a  lease 
of  a  store,  knowing  that  he  cannot  put  the 
lessee  in  possession  because  another  is  in 
possession  under  a  valid  prior  lease  executed 
by  himself,  and  not  yet  expired,  is  liable  to 
the  second  lessee  for  the  whole  loss  proxi- 
mately sustained  by  reason  of  the  failure  to 
put  him  in  possession."  Poposkey  v.  Munk- 
witz\  68  Wis.  322.  60  Am.  Rep.  858,  32  N. 
W.  35.  The  opinion  of  the  court  in  that 
case  refers  to  the  early  English  case  cited  as 
being  "somewhat  limited  by  later  adjudica- 
tions," and  finally  concludes  with  a  lengthy 
quotation  from  Sutherland  on  Damages,  sub- 
stantially the  same  as  quoted  above,  and 
then  says:  "This  quotation  doubtless  con- 
tains a  correct  statement  of  the  law  acted 
upon  in  all  the  states, — as  well  in  those 
which  have  adopted  the  rule  in  Flureau  v. 
Thomhill,  2  W.  Bl.  1078,  as  in  those  which 
have  not."  Poposkey  v.  Munktoitz,  68  Wis. 
327-329,  60  Am.  Rep.  858,  32  N.  W.  35.  The 
ruling  of  this  court  is  a  very  recent  case  is 
quite  similar.  Oross  v.  Heckert  (Wis.)  97 
N.  W.  952,  955. 

In  the  case  at  bar  it  is  admitted  in  the 
pleadings  that,  at  the  time  the  plaintiff 
made  his  contract  with  the  defendants,  they 
never  had  any  title  to  any  of  the  lands  they 
therein  agreed  to  convey  to  the  plaintiff,  ex- 
cept the  timber  and  the  right  to  remove  the 
same  from  the  lands;  and  they  had  previ- 
ously conveyed  nearly  all  of  such  timber  to 
the  Rogan  Brothers.  They  had  secured  to 
themselves  the  privilege  of  acquiring  the  ti- 
tle which  they  proposed  to  convey  to  the 
plaintiff,  without  the  timber,  at  an  advance 
of  over  $4,000  more  than  they  were  to  pay 
for  the  land  with  the  timber.  The  defend- 
ants expressly  refused  to  convey  the  timber, 
and  claim  that  they  were  not  bound  to  do  so 
by  the  terms  of  the  contract.  The  author- 
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ities  are  to  the  effect  that  a  vendor  who  has 
agreed  to  convey  land  which  he  knew  at  the 
time  he  had  himself  previously  conveyed  to 
another,  or  to  which  he  had  no  title,  is  an- 
swerable in  damages  to  his  vendee  for  the 
loss  of  his  bargain.  In  addition  to  the  au- 
thorities cited  above,  see  Pinks  ton  v.  Huie, 
9  Ala.  252;  Gale  v.  Dean,  20  111.  320:  Cla- 
geti  V.  Easterday,  42  Md.  617;  Bryant  v. 
Hamhrick,  9  Ga.  133;  Martin  v.  Wright,  21 
Ga.  504;  litcin  v.  Askew,  74  Ga.  581;  Char- 
tier  V.  Marshall,  66  N.  H.  478.  In  some  of 
these  cases  the  vendor  seems  to  have  acted 
in  good  faith,  but  was  nevertheless  held  lia- 
ble in  damages  for  the  loss  of  the  vendee's 
bargain.  In  the  case  at  bar  the  answer  al- 
leges that  at  the  time  of  making  the  agree- 
ment with  the  plaintiff,  and  for  some  time 
prior  thereto,  the  plaintiff  had  full  notice 
and  knowledge  of  the  contract  of  the  defend- 
ants with  the  Rogan  Brothers,  and  of  the 
rights  of  all  parties'  thereunder.  Such  no- 
tice and  knowledge  are  denied  and  put  in  is- 
sue by  the  plaintiff.  That  issue  remains  un- 
determined. If  upon  the  trial  the  defend- 
ants shall  fail  to  establish  their  claim  that 
the  plaintiff,  at  die  time  he  so  entered  into 
the  contract  with  them,  had  such  notice  and 
knowledge  of  their  prior  contract  with  the 
Rogan  Brothers,  then,  obviously,  under  the 
authorities  cited,  they  acted  in  bad  faith,, 
and  would  be  liable  in  damages  to  the  plain- 
tiff for  the  loss  of  his  bargain.  If,  on  the 
contrary,  it  should  appear  that  at  the  time 
of  contracting  with  the  defendants  the  plain- 
tiff had  such  notice  and  knowledge,  then,  ob- 
viously, there  was  no  fraud  or  deceit  prac- 
tised upon  the  plaintiff  in  procuring  the  con- 
tract. The  question  recurs  whether  such 
knowledge  of  the  plaintiff  would  deprive  him 
of  damages  for  the  loss  of  his  bargain.  There 
are  undoubtedly  cases  where  the  defect  in 
the  title  is  known  to  the  vendee  as  well  as 
the  vendor,  and  where,  in  consequence  of 
such  knowledge,  the  vendor  has  been  held  to 
be  relieved  from  responding  in  damages  for 
the  loss  of  the  vendee's  bargain.  It  was  so 
held  in  Pennsylvania,  where  the  fact  was 
well  known  to  both  parties  that  the  vendor 
had  nothing  but  a  life  estate.  Rohr  v.  Kindt, 
3  Watts  &  S.  563,  665,  39  Am.  Dec.  53.  In 
that  case,  however,  the  court  held  that,  by 
the  contract  upon  which  the  action  was 
based,  "the  defendant  bound  herself  to  gi^e 
the  plaintiff  a  dear  deed  for  the  10  acres 
which  she  held  imder  the  will"  there  in  ques- 
tion, and  that  both  parties  must  have  un- 
derstood that  the  agreement  of  the  vendor 
was  only  to  convey  her  life  estate.  Seven 
years  afterwards,  in  an  action  for  the  breach 
of  an  agreement  to  make  and  deliver  "a  good 
and  sufficient  deed,  clear  of  encumbranoes," 
the  same  court,  unanimously,  in  an  opinioo 
written  by  the  same  justice,  said:     "It  is 
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scarcely  an  open  question  that  upon  the  re- 
fusal or  inability  of  a  vendor  to  execute  a 
deed  clear  of  all  encumbrances,  including  the 
wife's  dower,  the  vendee  has  a  right  of  ac- 
tion to  recover  at  least  nominal,  or,  as  the 
case  may  be,  compensatory,  damages.  Nor 
will  it  alter  the  case  that  the  contingent 
right  of  dower  was  known  to  the  vendee 
when  he  bargained  for  the  land,  and  that,  as 
here,  he  covenanted  to  pay  her  [$5]  f<»r  sign- 
ing the  deed.  This  cannot,  as  has  been  con- 
tended, have  the  effect  of  making  him  take 
the  risk  on  himself.  Nor  does  it  excuse  the 
vendor,  so  far  as  the  right  of  action  is  in- 
volved, that  he  was  willing  and  offered  to 
comply  with  his  covenant,  and  to  make  title 
as  far  as  he  was  able,  without  his  wife's  con- 
sent. The  defendant  covenants  to  make  the 
title  free  from  all  encumbrances,  and  this 
covenant  is  immediately  broken  on  the  re- 
fusal of  the  wife,  from  whatever  cause,  to 
become  a  party  to  the  conveyance.  Dam- 
ages may  be  recovered  for  the  loss  sustained 
by  reason  of  his  failure  to  comply,  arise  from 
what  cause  it  may,  even  though  he  may  have 
failed  bona  Ade,  and  is  unable  to  complete 
his  contract  on  account  of  the  default  of 
another.  .  .  .  And  it  is  no  excuse  that 
his  inability  may  have  arisen  from  the  re- 
fusal of  the  wife  to  sign  the  deed,  although 
it  may  inevitably  affect  her  interests. 
Courts  of  law  can  afford  no  more  protection 
to  wives  than  from  the  violation  of  other 
agreements.  It  would  be  attended  with  the 
most  pernicious  consequences  if  the  doctrine 
should  receive  the  sanction  of  the  court  that 
the  refusal  of  the  wife  would  free  the  hus- 
band from  all  damages  arising  from  the  vio- 
lation of  his  covenant."  Bitner  v.  Brough, 
11  Pa.  127,  136,  137.  The  opinion  sanctions 
a  charge  to  the  jury  to  the  effect  that  the 
vendor  ought  not  to  make  anything  by  the 
violation  of  his  agreement,  and  that  the 
vendee  ought  not  to  lose  anything  by  such 
violation.  The  jury  returned  a  verdict  of 
$1,000  damages,  and  this  was  sustained  on 
the  ground  that  there  was  evidence  sufficient 
to  justify  a  finding  of  bad  faith  on  the  part 
of  the  vendor,  within  the  early  English  rule 
stated.  That  case  has  been  sanctioned  by 
the  same  court  in  numerous  adjudications 
since.  McDowell  v.  Oyer,  21  Pa.  417,  426; 
Meason  v.  Kaine,  67  Pa.  126,  132;  Riesz's 
Appeal,  73  Pa.  485,  490;  Rineer  v.  Collins, 
156  Pa.  342,  348,  27  Atl.  28.  See  also  Drake 
V.  Baker,  34  N.  J.  L.  358.  According  to  such 
adjudication  the  mere  fact  that  the  vendee 
in  a  land  contract,  at  the  time  of  making 
the  same,  knew  that  the  vendor  did  not  have 
absolute  title  to  the  land,  or  that  his  title 
was  encumbered,  did  not  prevent  him  from 
recovering  damages  for  the  loss  of  his  bar- 
gain by  reason  of  the  vendor's  failure  to 
convey  title  according  to  his  agreement.  For 
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a  much  stronger  reason,  the  vendee  is  not 
precluded  from  such  recovery  by  the  mere 
fact  that  at  the  time  of  making  the  ^ntract 
he  knew  that  the  vendor  had  no  title  to  the 
land  whatever,  or  a  mere  optional  right  to 
acquire  a  title.  As  indicated,  the  authori- 
ties, both  English  and  American,  are  to  the 
effect  that  a  vendor  who  agrees  to  convey 
what  he  at  the  time  knows  that  he  has  no 
right  to  convey,  because  the  title  is  in  an- 
other, thereby  assumes  the  risk  of  acquiring 
the  title  and  making  the  conveyance,  or  re- 
sponding in  damages  for  the  vendee's  loss  of 
the  bargain.  As  aptly  stated  by  Judge 
Cooley  in  tlie  quotation  from  the  Michigan 
case  cited,  *'such  contracts  are  speculative 
in  character,  and  the  party  giving  them  un- 
derstands the  risk  he  assumes  when  the  cov- 
enant is  entered  into."  Such  contracts  for 
the  future  delivery  of  personal  property 
have  frequently  been  characterized  by  this 
and  other  courts  as  speculative  in  character. 
Barnard  v.  Backhaus,  52  Wis.  593,  598,  6  N. 
W.  252,  9  N.  W.  595,  and  cases  there  cited. 
One  of  the  definitions  of  "speculate"  is  to 
"take  the  risk  of  loss  in  view  of  possible 
gain."  Century  Diet.  As  indicated,  in  the 
case  at  bar  the  defendants  agreed  to  convey 
to  the  plaintiff  about  8,500  acres  of  land, 
with  the  timber  thereof,  at  $3  per  acre,  at  a 
time  when"  they  had  no  title  to  any  of  the 
land,  nor  to  any  of  the  timber  thereon.  To 
fulfil  that  agreement,  they  assumed  the  risk 
of  acquiring  title  to  the  timber  and  the  land. 
It  may  be  inferred  from  the  answer  that 
they  afterwards  acquired  title  to  the  land 
without  the  timber,  but  there  is  no  pretense 
that  they  acquired  back  the  timber  which 
they  had  previously  sold  to  the  Kogan 
Brothers.  In  fact,  they  insist  that  the 
plaintiff  must  accept  a  deed  of  the  land 
without  the  timber  in  satisfaction  of  their 
agreement  to  convey  the  land  with  the  tim- 
ber. In  other  words,  they  insist  upon  vio- 
lating their  agreement  to  convey  the  timber 
to  the  plaintiff,  which  they  had  previously 
sold  to  the  Rogan  Brothers  for  $5,000.  We 
are  not  aware  of  any  rule  of  law  which  pre- 
vents a  vendee  from  recovering  any  legiti- 
mate damages  he  may  have  sustained  by  rea- 
son of  his  vendor's  refusal  to  perform  such 
solemn  agreement.  The  plaintiff  in  this  case 
had  the  right  to  rely  upon  the  agreement  of 
the  defendants  to  convey  the  complete  title 
to  the  land  and  timber,  even  if  he  knew  at 
the  time  of  making  the  optional  agreement 
that  they  had  no  title  to  either. 

The  judgment  of  the  Circuit  Court  is  re- 
versed on  the  plaintiff's  appeal,  and  the 
cause  is  remanded  for  further  proceedings 
according  to  law.  The  defendants  take  noth- 
ing by  their  appeal. 

Siebeoker,  J.,  dissents. 
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A  publication  by  a  ne^v^iipaper  cbararlng: 
a  candidate  for  nomination  for  a  pub- 
lic office  ^vritli  a  criminal  oflenae  is  in 

no  way  privileged,  but  is  made  at  the  risk 
of  the  publisher,  who,  to  escape  liability  for 
libel,  must  proye  the  truth  of  the  charge 
made. 

(July  9,  1004.) 

ERROR  to  the  Superior  Court  for  New- 
Castle  County  to  review  a  judgment  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover damages  for  the  alleged  publication  of 
a  libel.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  J.  Harvey  Wblteman  and 
Victor  B.  WooUeT,  for  plaintiff  in  error: 

The  publication  complained  of  by  the  de- 
fendant in  error  is  a  "qualifiedly  privileged 
publication,"  the  legal  effect'  of  which  is, 
that  the  occasion  upon  which  the  words  were 
uttered  rebuts  the  presumption  of  malice 
that  would  otherwise  arise  from  the  publi- 
cation, and  imposes  upon  the  party  com- 
plaining the  duty  of  proving  malice  and  ab- 
sence of  probable  cause. 

The  distinction  should  be  observed  between 
absolute  and  qualified  privilege.  In  cases 
of  absolute  privilege  no  action  can  be  main- 
tained, however  malicious  or  untrue,  but  in 
cases  of  qualified  or  conditional  privilege, 
under  proper  instruction  from  the  court, 
both  the  public  interest  and  the  private 
rights  of  parties  are  fully  observed,  for  any 
abuse  of  this  qualified  privilege  would  ren- 
der the  publisher  liable. 

If,  in  this  case,  the  conduct  of  the  plain- 
tiff was  such,  in  the  performance  of  his  offi- 
cial duties,  as  to  give  reasonable  grounds  for 
the  defendant's  belief  in  the  truth  of  the 
matters  contained  in  the  alleged  libelous 
publication,  then  he  cannot  well  complain  of 
the  criticism  made  of  his  conduct. 

Townshend,  Slander  &  Libel,  §  209;  Da- 
vies  V.  Snead,  L.  R.  5  Q.  B.  608,  39  L.  J.  Q. 
B.  N.  S.  202,  23  L.  T,  N.  S.  126;  Cooley, 
Torts,  215;  Newell,  Defamation,  Slander  & 
Libel,      388;      Addison,     Torts,      §      1091; 


Briggs  v.  Garreti,  111  Pa.  404,  56 
Am.  Kep.  274,  2  Atl.  513;  Gray  v.  Pent- 
Idnd,  4  Serg.  &  R.  420;  Com.  v.  OdeW, 
3  Pittsb.  449 ;  Boucher  v.  Cla/rk  Puh.  Co.  14 
S.  D.  72,  84  N.  W.  237 ;  State  v.  Balch,  31 
ICan.  465,  2  Pac.  609 ;  Rcdgate  v.  Roush,  61 
Kan.  480,  48  L.  R.  A.  236,  59  Pac.  1050; 
Coogler  v,  Rhodes,  38  Flo.  240,  56  Am.  St 
Rep.  170,  21  So.  109;  Marks  v.  Baker,  28 
Minn.  162,  9  N.  W.  678;  Mott  v.  Datcson,  46 
Iowa,  533;  Comfort  v.  Young,  100  Iowa, 
627,  69  N.  W.  1032;  State  v.  Keenan,  111 
Iowa,  286,  82  N.  W.  792;  Cherry  v.  De« 
Moines  Leader,  114  Iowa,  298,  54  L.  R.  A 
855,  89  Am.  St.  Rep.  365,  86  N.  W.  323; 
Bays  V.  Hunt,  60  Iowa,  251,  14  N.  W.  785; 
Palmer  v.  Concord,  48  N.  H.  211,  97  Am. 
Dec.  605 ;  Slate  v.  Burnham,  9  N.  H.  34,  31 
Am.  Dee.  217 ;  Com.  v.  Wardwell,  136  Mass. 
164;  Brow  v.  Hathaway,  13  Allen,  239: 
Smith  V.  Higgins,  16  Gray,  251;  Bradley  v. 
Heath,  12  Pick.  164,  22  Am.  Dec.  418; 
Streety  v.  Wood,  15  Barb.  105 ;  Byam  v.  Col- 
Hns,  111  N.  Y.  143,  2  L.  R,  A.  129,  7  Am. 
St.  Rep.  726,  19  N.  E.  75;  Decker  v.  Gay- 
lord,  35  Hun,  584;  McKnight  v.  Uasbrouck, 
17  R.  I.  70,  20  Atl.  95;  Ramsey  v.  Cheek, 
109  N.  C.  270,  13  S.  E.  775;  Byrd  v.  Hudson, 
113  N.  C.  203,  18  S.  E.  209;  Gattis  v.  Kilgo, 
128  N.  C.  402,  38  S.  E.  931;  Express  Prini- 
ing  Co.  v.  Copeland,  64  Tex.  355;  Mayrant 
V.  Richardson,  1  Nott  &  M'C.  347,  9  Am. 
Dec.  707 ;  Finley  v.  Steele,  159  Mo.  299,  52 
L.  R.  A.  852,  60  S.  W.  108;  Hess  v.  Ganss. 
90  Mo.  App.  439;  Wagner  v.  Scott,  164  Mo. 
289,  63  S.  W.  1107;  Vance  v.  Louisville 
Courier-Journal  Co.  95  Ky.  41,  23  S.  W. 
591;  Smith  v.  Com.  98  Ky.  437,  33  S.  W. 
419 ;  King  v.  Patterson,  49  N.  J.  L.  417,  60 
Am.  Rep.  622,  9  Atl.  705;  Rogers  v.  Ker- 
sliaw,  64  N.  J.  L.  213,  44  Atl.  844;  McNally 
V.  Burleigh,  91  Me.  22,  39  Atl.  285; 
0*Rourke  v.  Lewiston  Daily  Sun  Puh.  Co. 
89  Me.  310,  36  Atl.  398 ;  Bearce  v.  Bass.  88 
Me.  621,  51  Am.  St.  Rep.  446,  34  Atl.  411; 
Wieman  v.  Mahee,  45  Midi.  484,  40  Am.  Rep. 
477,  8  N.  W.  71;  McAllister  v.  Detroit  Free 
Press  Co.  76  Mich.  338,  15  Am.  St.  Rep.  318. 
43  N.  W.  431;  Howard  v.  Dickie,  120  Mich. 
238,  79  N.  W.  191 ;  Crane  v.  Waters,  10  Fed. 
619;  Mclntyre  v.  McBean,  13  U.  C.  Q.  B. 
540;  Todd  v.  Hawkins.  8  Car.  &  P.  88,  2 
Moody  &  R.  20 ;  Toogood  v.  Spyring,  1  Cromp. 
M.  &  R.  181,  4  Tyrw.  582,  3  L.  J.  Exch.  N.  S. 
347 ;  Harrison  v.  Bush,  5  El.  &  Bl.  344,  25 


Note. — As  to  privilege  of  criticism  of  public 
officers  or  candidates,  see  also  cases  in  note  to 
St.  James  Military  Academy  v.  Galser,  28  L.  R. 
A.  672 ;  Slllars  v.  Collier,  6  L.  R.  A.  680,  and 
note;  Randall  v.  Evening  News  Asso.  7  L.  R.  A. 
300 ;  Belknap  v.  Ball,  11  L.  R.  A.  72  ;  Augusta 
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Evening  News  v.  Radford,  20  L.  B,  A.  533; 
Upton  V.  flume,  21  L.  R.  A.  493:  Smith  v. 
Utley,  35  L.  R.  A.  620 ;  State  v.  Hoaklns,  47  L. 
R.  A.  223 ;  Blkhoff  v.  Gilbert,  51  L.  R.  A.  451 : 
Woflord  V.  Meeks,  55  L.  R.  A.  214 ;  and  Coffin 
V.  Brown,  55  L.  R.  A.  732. 
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L.  J.  Q.  B.  N.  S.  26,  1  Jur.  N.  S.  846,  3 
Week.  Rep.  474;  Whiteley  v.  AdamSy  15  C. 

B.  N.  8.  417,  33  L.  J.  C.  P.  N.  S.  89,  10  Jur. 
N.  8.  470,  9  L.  T,  N.  S.  483,  12  Week.  Rep. 
153;  Peacock  v.  Reynal,  2  Brownl.  &  G.  151 ; 
Clark  V.  Molyneua,  L.  R.  3  Q.  B.  Div.  237, 
47  L.  J.  Q.  B.  N.  S.  230,  37  L.  T.  N.  S.  694, 
26  Week.  Rep.  104,  14  Cox,  C.  C.  10;  Rioe 
V.  Simmojia,  2  Harr.  (Del.)  309. 

The  defense  of  privilege,  whether  qualified 
or  absolute,  as  a  bar  to  the  action,  could  be 
maintained  under  the  plea  of  not  guilty. 

1  Starkie,  Slander  &  Libel,  454;  1  Chitty, 
PI.  496;  Townshend,  Slander  &  libel,  §  403; 
2  Saunders,  PI.  ♦♦801,  802;  Parke  v.  Black- 
ision,  3  Harr.  (Del.)  373;  Rice  v.  Simmons, 
2  Harr.  (Del.)  417,  31  Am.  Dec.  766;  Kin- 
ney V.  Hosea,  3  Harr.  (Del.)  399;  Lillie  v. 
Price,  1  Nev.  &  P.  16,  6  Ad.  &  El.  646,  5 
Dowl.  P.  C.  432,  2  H.  &  W.  381,  6  L.  J.  K.  B. 
N.  S.  7 ;  Hastings  v.  Lusk,  22  Wend.  416,  34 
Am.  Dec.  330 ;  Richards  v.  Bouiton,  4  U.  C. 
Q.  B.  O.  S.  95;  Abrams  v.  Smith,  8  Blackf. 
96 ;  Stannus  v.  Firday,  Ir.  Rep.  8  C.  L.  264 ; 
Butterworih  v.  Conroxc,  1  Marv.  (Del.)  361, 
41  Atl.  84;  Cameron  v.  Corkran,  2  Marv. 
(Del.)    166,  42  Atl.  454. 

Qualified  privilege  means  simply  that  one 
may  publish  of  another  without  malice, 
when  protected  by  privilege,  that  which, 
without  the  privilege,  would  be  libelous; 
and  when  that  which  is  published  under  the 
protection  of  privilege,  upon  a  proper  occa- 
sion, amounts  to  a  statement  which  the  de- 
fendant cannot  prove  to  be  true,  or  an  un- 
truth, it  is  not  libelous  or  actionable  in  the 
absence  of  malice  in  fact.  If  the  words  are 
true,  the  statute  supplies  the  defense  of 
truth,  and  the  defendant  does  not  need  the 
protection  of  privilege.  If  the  words  are  un- 
true, or  cannot  be  proved  true  under  a  plea 
of  truth,  the  statutory  plea  of  truth  is  of  no 
avail,  and,  if  the  occasion  warrants  the  pub- 
lication, the  defense  of  qualified  privileges 
protects  it  until  malice  in  fact  is  proved. 

Com.  v.  Odell,  3  Pittsb.  449;  Ramsey  v. 
Cheek,  109  N.  C.  270,  13  S.  E.  775;  Hotoard 
V.  Dickie,  120  Mich.  238,  79  N.  W.  191; 
Cooglei'  V.  Rhodes,  38  Fla.  240,  66  Am.  St. 
Rep.  170,  21  So.  109;  Redgate  v.  Roush,  61 
Kan.  480,  48  L.  R.  A.  236,  59  Pac.  1060; 
Wieman  v.  Mahee,  45  Mich.  484,  40  Am.  Rep. 
477,  8  N.  W.  71 ;  State  v.  Bumham,  9  N.  H. 
34,  31  Am.  Dec.  217 ;  Fountain  v.  Boodle,  3 
Q.  B.  5,  2  Gale  &  D.  455;  Harris  v.  Thomp- 
son, 13  C.  B.  333;  Byrd  v.  Hudson,  113  N. 

C.  203,  18  S.  E.  209;  Byam  v.  Collins,  111 
N.  Y.  143,  2  L.  R.  A.  129,  7  Am.  St.  Rep. 
726,  19  N.  E.  76;  Qattis  v.  Kilgo,  128  N.  C. 
402,  38  S.  E.  931 ;  McKnight  v.  Hashrouck, 
17  R.  I.  70,  20  Atl.  95;  Cooley,  TorU,  ^216. 

Mr,  WiUiani  S.  HiUei,  for  defendant  in 
error: 

To  accuse  one  of  bribery  is  to  make  an  ac- 
65  L.  R.  A. 


cusation  of  a  crime,  and  such  accusation  is 
libelous  per  se. 

State  V.  Davis,  2  Penn.  (Del.)  139,  46 
Atl.  394;  Kinney  v.  Hosea,  3  Harr.  (Del.) 
397;  Goslin  v.  Cannon,  1  Harr.  (Del.)  3; 
Parke  v.  Blaokiston,  3  Harr.  (Del.)  373; 
Kentiedy  v.  Woodrou:,  6  Houst.   (Del.)   46. 

It  was  not  attempted  below  to  prove  that 
the  charge  made  in  the  publication  was  true; 
and  this  manifestly  could  not  be  done  under 
the  plea  of  the  general  issue. 

Parke  v.  Blackiston,  3  Harr.  (Del.)  373; 
Kinney  v.  Hosea,  3  Harr.  (Del.)  397;  ifor- 
ris  V.  Barker,  4  Harr.  (Del.)  620;  Tfailor 
V.  Ponder,  1  Marv.  (Del.)  408,  41  Atl.  88. 

It  is  never  privileged  falsely  to  accuse  a 
candidate  for  office  of  having  committed  a 
crime,  and  any  evidence  which  falls  short  of 
proof  of  the  truth  of  such  a  charge  can  only 
be  considered  in  mitigation  of  damages,  and 
as  rebutting  the  inference  of  actual  malice 
which  arises  out  of  the  publication. 

Davis  V.  Shepstone,  L.  R.  11  App.  Cas. 
187,  55  L.  J.  P.  C.  N.  S.  51,  65  L.  T.  N.  S.  1, 
34  Week.  Rep.  722,  60  J.  P.  709;  Post  Pub, 
Co.  V.  Hallam,  8  C.  C:  A.  201,  16  U.  S.  App. 
613,  59  Fed.  630;  Jones  v.  Townsend,  21 
Fla.  431,  58  Am.  Rep.  676;  Smith  v.  THhune 
Co.  4  Biss.  477,  Fed.  Cas.  No.  13,118;  Rear- 
ick  V.  Wilcoat,  81  111.  77;  Bronson  v.  Bruce, 

59  Mich.  467,  60  Am.  Rep.  307,  26  N.  W. 
671;  Wheaton  v.  Beccher,  66  Mich.  307,  33 
N.  W.  503;  Bourreseau  v.  Detroit  Evening 
Journal  Co.  63  Mich.  425,  6  Am.  St.  Rep. 
320,  30  N.  W.  376;  Hay  v.  Reid,  86  Mich. 
296,  48  N.  W.  507;  Belknap  v.  Ball,  83 
Mich.  683,  11  L.  R.  A.  72,  21  Am.  St.  Rep. 
022,  47  N.  W.  674 ;  Smith  v.  Burrus,  106 
Mo.  94,  13  L.  R.  A.  59,  27  Am.  St.  Rep.  329, 
16  S.  W.  881;  Brewer  v.  Weakley,  2  Overt, 
99,  6  Am.  Dec.  656;  Sweeney  v.  Baker,  13 
W.  Va.  183,  31  Am.  Rep.  757;  Hamilton  v. 
Eno,  81  X.  Y.  126;  Lewis  v.  Few,  6  Johns. 
1 ;  Root  V.  King,  7  Cow.  613,  Affirmed  in  4 
Wend.  113,  21  Am.  Dec.  102;  Upton  v. 
Hume,  2A  Or.  420,  21  L.  R.  A.  493, 41  Am.  St. 
Rep.  863,  33  Pac  810;  Fitzpatrick  v.  Daily 
States  Pub.  Co.  48  La.  Ann.  1116,  20  So. 
173;  Aldrich  v.  Press  Printing  Co.  9  Minn. 
133,  Gil.  123,  86  Am.  Dec.  84;  Cotulla  v. 
Kerr,  74  Tex.  89,  16  Am.  St.  Rep.  819,  11 
S.  W.  1068 ;  Knapp  v.  Campbell,  14  Tex.  Civ. 
App.  199,  36  S.  W.  765;  Wofford  v.  Meeks, 
129  Ala.  349,  56  L.  R.  A.  214,  87  Am.  St. 
Rep.  66,  30  So.  625 ;  Tiepke  v.  Times  Pub. 
Co.  20  R.  1.  200,  37  Atl.  1031 ;  Burt  v.  Ad- 
vertiser "Newspaper  Co.  154  Mass.  238,  13 
L.  R.  A.  97,  28  N.  E.  1 ;  Negley  v.  Farrow, 

60  Md.  168,  46  Am.  Rep.  716;  Post  Pub.  Co. 
V.  Moloney,  60  Ohio  St.  71,  33  N.  E.  921; 
Edwa/rds  v.  San  Jos4  Printing  d  Pub.  Soc. 
99  Cal.  431,  37  Am.  St.  Rep.  70,  34  Pac.  128; 
Eviston  V.  Cramer,  67  Wis.  670,  15  N.  W. 
760;  Newell,  Defamation,  Slander,  &  Libel, 
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533;   18  Am.  &  Eng.  Enc.  Law,  2d  ed.  p. 
1042. 

Nloliolson,  Gh.  J.,  delivered  the  opinion 
of  the  court: 

This  was  an  action  on  the  case  in  the 
superior  court  for  New  Castle  county, 
brought  by  John  P.  Donahoe,  plaintiff  be- 
low, to  recover  damages  for  a  publication 
alleged  to  be  a  libel  upon  the  plaintiff,  con- 
sisting of  an  article  published  September  2, 
1900,  in  the  Star,  a  newspaper  published  in 
the  city  of  Wilmington  by  the  defendant 
company.  The  plaintiff's  declaration,  with 
innuendoes,  contained  three  counts.  The 
defendant  pleaded  the  general  issue  and 
five  separate  pleas  to  each  of  said  counts. 
The  plaintiff  demurred  to  each  of  said  spe- 
cial pleas,  and,  for  reasons  assigned  in  an 
opinion  delivered  by  Judge  Boyce,  the  court 
sustained  the  demurrer  to  each  of  said  spe- 
cial pleas.  Donahoe  v.  Star  Pub.  Co.  3 
Penn.  (Del.)  645,  53  Atl.  1028.  Afterwards 
the  case  came  to  trial  at  the  February  term, 
1903,  in  the  superior  court  for  New  Castle 
county,  the  plaintiff  having  pleaded  no  mat- 
ter in  justification,  but  only  the  general  is- 
sue, and  the  trial  resulted  in  a  verdict  of 
guilty  with  damages  for  the  plaintiff  for 
$700,  upon  which  verdict  judgment  was  en- 
tered, and  a  writ  of  error  taken. 

The  article  alleged  to  be  libelous  is  as 
follows : 

Donahoe  should  be  Defeated. 

We  trust  that  the  Democratic  voters  of 
the  fourth  representative  district  of  this 
city  will  not  make  it  necessary  for  us  to 
further  expose  the  treachery  of  John  P. 
Donahoe  with  respect  to  his  action  at  Dover 
last  winter,  on  the  last  day  of  the  legisla- 
tive session.  Nor  do  we  wish  to  speak  fur- 
ther of  his  ridiculous  "war  record,"  unless 
we  are  compelled  to  do  so.  We  cannot  be- 
lieve that  the  Democrats  of  the  fourth  will 
so  far  forget  their  own  interests  and  those 
of  their  party  as  to  again  confide  them  to 
the  keeping  of  a  man  who  has  more  than 
once  proved  false  to  the  faith  reposed  in 
him,  and  who  is  even  now  suspected  of  hav- 
ing made  a  bargain  with  Addicks  for  assist- 
ance in  securing  his  return  to  the  legislature, 
where  he  will  be  expected  to  cast  his  vote 
for  the  gas  man  for  United  States  Senator. 
Only  the  fear  of  bodily  harm  prevented 
Donahoe,  at  the  last  session  of  the  general 
assembly,  from  joining  the  ranks  of  Farlow, 
Clark,  and  King  in  a  consummation  of  the 
disgraceful  conspiracy  by  which  a  seat  in 
the  highest  legislative  body  of  the  nation 
was  to  be  handed  over  for  so  much  cash  in 
hand.  Not  having  the  courage  to  face  the 
storm  of  protest  and  denunciation  which  he 
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saw  had  been  evoked  by  the  votes  of  the 
other  renegades,  he  resorted  to  the  flimsy 
trick  of  feigning  sickness,  and  made  re- 
peated efforts  to  leave  the  house  at  the  most 
critical  stage  of  the  proceedings,  in  the  hope 
of  thus  giving  his  purchaser  the  benefit  of 
at  least  half  a  vote  by  his  absence.  That  he 
was  not  permitted  to  do  even  this  much  for 
his  master  was  due  entirely  to  the  deter- 
mined stand  taken  by  a  few  wrathful  Demo- 
cratic citizens,  who  went  upon  the  floor  of 
the  house  and  compelled  him  by  force  to  re- 
main in  his  seat.  Do  our  Democratic  friends 
of  the  fourth  want  to  take  the  risk  of  hav- 
ing this  scene  repeated  at  the  next  sena- 
torial election?  Do  they  want  to  send  a 
man  to  Dover  who  needs  a  body  guard  to 
prevent  him  from  betraying  them  to  the 
enemy?  Do  they  want  to  trust  their  legis- 
lative interests  to  one  who  sells  them  out 
and  cravenly  deserts  his  post  on  the  pre- 
tense that  he's  got  the  bellyache?  These 
charges  against  Donahoe  have  been  made 
time  and  again,  publicly  and  privately,  bv 
reputable  citizens  and  good  Democrats.  He 
hafi  never  attempted  to  deny  them,  and  in 
his  cringing  silence  we  read  an  abject  con- 
fession of  his  guilt.  And  yet  this  man. 
steeped  in  the  mire  of  a  foul  conspiracy 
against  his  own  party  and  against  public 
decency,  has  the  hardihood  to  again  offer 
himself  to  the  voters  of  his  district  as  a  fit 
person  to  be  intrusted  with  the  honorable 
and  responsible  duties  of  a  legislator!  It 
would  be  a  disgrace  to  the  Democratic  vot- 
ers of  the  fourth  district,  a  disgrace  to  their 
party,  and  a  lasting  disgrace  to  Delaware, 
to  send  a  man  of  Donahoe's  character  to  rep- 
resent any  respectable  community  in  the 
general  assembly.  Surely  the  fourth  dis- 
trict has  within  its  limits  many  Democrats 
of  ability  whose  hands  are  not  soiled  by  the 
slime  of  Addicks'  money,  and  who  would  be 
willing  to  serve  their  neighbors  in  a  public 
capacity.  Either  of  the  two  other  candi- 
dates for  nomination  would,  we  believe,  make 
a  capable  and  worthy  representative,  and 
there  ought  to  be  no  question  as  to  the  suc- 
cess of  one  or  the  other  of  them  at  the 
nominating  election  next  Saturday. 

The  plaintiff  proved  publication;  that  he 
was  a  representative  in  the  legislature  from 
the  fourth  district  in  1899,  and  was  a  can- 
didate for  renomination  by  the  Democratic 
party  in  September,  1900,  at  the  time  of  the 
publication  of  the  alleged  libelous  article. 
The  plaintiff  also  introduced,  as  tending  to 
show  express  malice,  testimony  in  regard  to 
interviews  between  himself  and  Jerome  B. 
Bell,  editor  of  the  Star,  and  admitted  to  be 
the  writer  of  the  alleged  libelous  article,  to 
the  effect  that  said  Bell  had  solicited  the 
plaintiff  to  support  a  bill  whidi  the  said 
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Bell  had  presented  to  the  legislature,  trying 
to  buy  his  support;  that  the  plaintiff  had 
indignantly  spumed  his  offer  and  refused 
to  support  the  bill.  Plaintiff  also  intro- 
duced several  defamatory  articles  relating 
to  him  which  were  published  in  the  Star 
prior  to  September  2,  1900. 

The  general  issue  being  the  only  plea, 
proof  of  the  truth  of  the  charge  was  not 
admissible  at  the  trial  of  the  cause  as  a 
bar  to  the  action;  nor  was  it  denied  by  the 
defendant  below  that  the  language  used  was 
libelous  ptfT  86,  and  charged  the  commission 
of  a  crime.  Testimony  was  admitted  on  the 
part  of  the  defense  which  it  contended  proved 
that  the  facts  and  circumstances  imder 
which  the  defamatory  matter  was  published 
were  such  as  freed  the  defendant  from  the 
liability  that  would  otherwise  be  imposed 
upon  it,  and  made  the  publication  "quali- 
fiedly  privileged."  Then  the  defense  prayed 
the  court,  in  substance,  as  shortly  stated  in 
the  brief  of  its  counsel,  "to  charge  the  jury 
that  the  publication  complained  of,  under 
the  circumstances  as  detailed  by  the  testi- 
mony, was  a  privileged  communication,  and 
that,  if  the  defendant  did  not  make  the 
publication  maliciously,  they  should  find  a 
verdict  for  the  defendant." 

The  evidence  by  which  the  defendant  be- 
low claims  to  have  established  its  defense 
has  been  briefly,  but  fairly,  summarized  in 
the  brief  of  its  counsel  substantially  as  fol- 
lows: By  the  undisputed  testimony  of  the 
plaintiff  below,  himself,  as  well  as  by  evi- 
dence of  the  defendant  below,  it  was  shown 
at  the  trial  that  the  plaintiff  was  a  member 
of  the  general  assembly  of  1899,  represent- 
ing the  fourth  representative  district  of 
New  Castle  county,  and  at  the  time  of  the 
publication  of  the  alleged  libel  was  a  can- 
didate for  renomination  by  the  Democratic 
party  and  was  soliciting  the  support  of  the 
voters  of  said  representative  district.  There 
waa  also  uncontradicted  testimony  that  one 
John  Edward  Addicks  was  being  balloted 
for  by  members  of  the  legislature  of  1899 
for  the  office  of  United  States  Senator  dur- 
ing the  whole  session,  and  that  the  legisla- 
ture adjourned  without  electing  a  Senator; 
that  the  statement  in  the  alleged  libel  pub- 
lished September  2,  1900,  referred  to  the 
conduct  of  the  plaintiff  below  on  the  last 
day  of  the  session,  while  the  legislature  was 
in  joint  session  and  engaged  in  voting  for 
United  States  Senator ;  that  Jerome  B.  Bell, 
the  admitted  author  of  the  alleged  libel,  was 
president  of  the  company  defendant,  was 
present  at  the  joint  session  of  the  legisla- 
ture on  the  day  of  its  final  adjourmnent,  and 
observed  the  conduct  of  the  plaintiff  at  that 
time;  that  on  that  day,  soon  after  the  vot- 
ing for  United  States  Senator  began  in 
joint  session,  three  Democratic  members  of 
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the  body,  namely  Farlow,  Clark,  and  King, 
who  were  elected  as  Democrats,  voted  for 
said  Addicks  for  United  States  Senator, 
said  Addicks  being  the  Union  Republican 
candidate  for  that  office;  that  the  said  Bell 
heard  rumors  that  "Donahoe  will  go  next;" 
that  the  said  Bell  observed  that  the  plain- 
tiff, throughout  the  entire  joint  session, 
which  lasted  several  hours,  voted  against 
the  separation  of  the  two  houses,  although 
said  plaintiff  was  importuned  by  his  party 
ooJ  leagues  to  vote  for  a  separation,  so  as  to 
terminate  the  balloting  for  United  States 
Senator,  and  make  the  election  of  Addicks 
impossible ;  that  throughout  the  entire  joint 
session,  and  while  the  balloting  for  United 
States  Senator  was  being  conducted,  the  said 
plaintiff  frequently  left  the  room,  and  was 
forced  to  return  by  his  party  colleagues; 
that  plaintiff  claimed  illness,  and  a  conse- 
quent inability  to  remain  in  the  hall  while 
the  balloting  was  being  conducted,  and  at 
the  same  time  frequently  voted  against  mo- 
tions for  a  recess  or  an  adjournment  of  the 
two  houses;  that  plaintiff,  upon  all  ques- 
tions presented  to  said  joint  session,  except 
as  to  the  person  voted  for  as  United  States 
Senator,  voted  with  the  Union  Republican 
members  of  the  legislature  who  were  voting 
for  the  said  John  Edward  Addicks.  De- 
fendant also  contradicted  flatly,  by  testi- 
mony of  said  Bell,  the  testimony  offered  by 
the  plaintiff  below  concerning  the  alleged  in- 
terviews between  him  and  said  plaintiff 
charging  Bell  with  attempting  to  improper- 
ly infiuence  him  to  support  his  bill.  Testi- 
mony was  also  introduced,  which  was  un- 
contradicted, tending  to  show  that  said  Bell 
had  been  solicited  to  write  and  publish  in 
the  Star  the  alleged  libelous  article,  or  some- 
thing to  that  effect,  by  the  citizens  resid- 
ing in  the  district,  who,  like  himself,  be- 
lieved that  the  criticisms  contained  in  it 
were  just,  and  the  charges  true. 

The  assignments  of  error  given  to  the 
charge  of  the  court  below  were  as  follows: 

"lliat  the  court  erred  in  charging  the  jury 
as  follows,  to  wit: 

"'(a)  Upon  the  plea  of  not  guilty,  the 
plaintiff,  therefore,  is  entitled  to  your  ver- 
dict for  nominal  damages.  He  would  also 
be  entitled  to  such  actual  or  compensatory 
damages  as  he  may  have  shown  you  by  the 
proof  in  this  case  that  he  has  sustained,  if 
any  such  proof  there  be. 

"•(b)  To  rebut  express  malice,  and  in 
mitigation  of  damages,  the  defendant  has 
been  permitted,  under  the  ruling  of  the 
court,  to  put  in  evidence,  by  a  number  of 
witnesses,  the  acts,  expressions,  and  conduct 
of  the  plaintiff,  and  the  conditions  surround- 
ing him  on  the  last  day  of  the  session  of  the 
legislature  of  1899,  being  the  time  set  forth 
in  the  alleged  libel,  and  also  to  prove  the 
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general  reputation  and  rumors  relating 
thereto  which  came  to  the  defendant  before 
the  publication  of  the  libel.  Such  testi- 
mony was  admitted  by  the  court  solely  for 
the  purpose  of  rebutting  express  malice  and 
in  mitigation  of  damages,  and  in  no  manner 
may  be  considered  by  you  as  a  justification 
or  in  bar  of  this  action. 

"'(c)  Ordinarily  under  the  general  issue 
the  defendant  may  prove  that  the  publica- 
tion was  a  privileged  one.  The  defendant 
insists  that,  under  the  facts  and  circumstan- 
ces proved  in  this  case,  this  libel  was  priv- 
ileged. The  defendant  claims  that  the 
plaintiff  at  the  time  of  the  publication  was 
a  candidate  for  public  office,  and  as  such 
submitted  himself  to  all  proper  criticism  as 
to  character  and  fitness  therefor;  that  the 
matter  contained  in  the  said  libel  was  only 
such  proper  criticism.  The  right  of  free 
discussion  in  the  public  press  of  the  con- 
duct of  public  officers  and  of  candidates 
for  public  office  is  safely  guarded  by  the 
Constitutions  of  the  United  States  and  of 
the  several  states.  The  Constitution  of  this 
state,  adopted  in  1792,  contains  the  follow- 
ing provision,  which  has  ever  since  remained 
unchanged:  "The  press  shall  be  free  to 
every  citizen  who  undertakes  to  examine  the 
official  conduct  of  men  acting  in  a  public 
capacity:  and  any  citizen  may  print  on  any 
subject,  being  responsible  for  the  abuse  of 
that  liberty."  Article  1,  S  6.  What  is  the 
extent  of  that  liberty,  and  what  is  the  abuse 
of  it?  The  greatest  freedom  is  allowed  in 
the  discussion  and  criticism  of  the  acknowl- 
edged or  proved  acts  of  a  public  man.  Davis 
V.  Shepaione,  L.  R.  11  App.  Cas.  187,  56 
L.  J.  P.  C.  N.  S.  51,  56  L.  T.  N.  S.  1,  34 
Week.  Rep.  722,  50  J.  P.  709.  But  publi- 
cations of  falsehoods,  even  about  public  offi- 
cers or  candidates  for  office,  are  never  priv- 
ileged. Belknap  v.  Ball  83  Mich.  583,  11 
L.  R.  A.  72,  21  Am.  St.  Rep.  622,  47  N.  W. 
674. 

"  *(d)  In  an  action  for  damages  for  writ- 
ing or  publishing  an  alleged  libel,  the  de- 
fendant, under  a  statute  of  this  state  (2 
Del.  Laws,  chap.  449,  Rev.  Code,  1852,  chap. 
107,  p.  800),  may  plead  and  prove  the  truth 
of  the  charge,  and  that  it  was  written  or 
published  properly  for  public  information, 
and  with  no  malicious  or  mischievous  mo- 
tives. If  such  plea  is  made  and  sustained 
by  proof,  it  is  a  complete  defense  to  the 
action.  But  if,  on  the  other  hand,  in  an  ac- 
tion such  as  this,  the  defendant  files  no  such 
plea  of  justification  in  bar  of  the  action,  but 
filep  only,  as  in  this  case,  the  general  plea 
of  not  guilty,  the  utmost  effect  of  evidence 
that  the  defendant  had  probable  cause  to 
believe  that  his  charge  against  the  plain- 
tiff was  true,  and  that  the  publication  was 
made  for  the  public  good,  would  be  to  nega- 
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tive   express   malice   and   thus   defeat   the 
claim  for  exemplary  damages. 

"  '(e)  The  law  therefore  seems  to  be  clear 
that  false  allegations  of  fact,  charging  a 
candidate  for  office  with  a  criminal  ofiTenae, 
are  not  privileged,  and,  if  the  charges  are 
false,  good  faith  and  probable  cause  are  no 
defense.  In  such  case  the  publisher  of  the 
libel  takes  his  own  risk,  and  can  justify  otnly 
by  proving  the  truth  of  the  charge.  In  our 
judgment,  the  doctrine  of  privileged  publica- 
tion is  not  applicable  to  this  case,  and  yoo 
may  not  consider  it  in  reaching'  your  ver- 
dict. With  this  instruction  upon  the  law, 
we  now  say  to  you  that,  in  any  event,  you 
should  return  a  verdict  for  the  plaintiff  for 
nominal  damages.  In  the  absence  of  express 
malice,  your  verdict  should  be  confined  to 
such  nominal  damages,  unless  the  plaintiff 
has  proved  that  he  has  suffered  some  actual 
damage.  If  he  has  made  such  proof,  what- 
ever actual  damages  have  been  so  proved 
would  be  added  to  nominal  damages.  If  you 
should  be  satisfied,  however,  that  express 
malice  has  been  proved,  and  that  the  pub- 
lication was  maliciously  and  vindictively 
made,  with  intent  id  injure  the  plaintiff, 
you  may  give  exemplary  damages,  such  as 
the  circumstances  of  the  case  may  warrant, 
to  punish  the  defendant,  and  to  deter  others 
from  like  offenses,  without  regard  to  proof 
of  the  actual  damages.  Punitive  damages, 
however,  can  only  be  given  where  there  is 
clear  proof  of  express  malice.' " 

There  are  other  assignments  of  error,  ow- 
ing to  the  refusal  of  the  court  to  charge  a» 
prayed  by  the  defendant  below,  one  of  which 
is  as  follows :  "That  when  a  public  newspa- 
per makes  a  publication  concerning  the  in- 
tegrity, fitness,  and  fidelity  of  a  candidate 
for  a  public  office,  which  newspaper  circu- 
lates among  the  electors  who  have  the  right 
to  vote  for  or  against  such  candidate,  and 
the  publication  is  made  in  good  faith,  for 
public  information,  it  is  a  privileged  com- 
munication." (Being  defendant's  prayer 
No.  10.)  It  is  unnecessary  to  quote  them 
further,  for  their  substance  has  been  stated 
already,  as  summed  up  in  the  brief  of  the 
counsel  of  the  plaintiff  in  error. 

It  appears  from  the  foregoing  that  but 
one  question  is  before  this  court,  and  that  is 
in  reference  to  the  correctness  of  that  por- 
tion of  the  charge  of  the  learned  chief  jus- 
tice in  the  court  below,  already  quoted, 
where  he  says:  "It  therefore  seems  to  be 
clear  that  faJse  allegations  of  fact,  charging 
a  candidate  for  office  with  a  criminal  offense, 
are  not  privileged,  and,  if  the  charges  are 
false,  good  faith  and  probable  cause  are  no 
defense.  In  such  cases  the  publisher  of  the 
libel  takes  his  own  risk,  and  can  justify 
only  by  proving  the  truth  of  the  chaige." 
Counsel  on  both  sides  have  recognised  this 
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to  be  the  sole  point  at  issue,  and  to  this 
alone  have  their  arguments  been  directed. 
This  question  comes  now  for  the  first  time 
before  a  court  of  law  in  this  state  for  a  de- 
cision. Its  determination  one  way  or  an- 
other involves  consequences  of  the  gravest 
public  importance,  far-reaching  and  diffi- 
cult to  anticipate.  It  has  been  argued  by 
counsel  in  the  cause  with  an  ability  and 
thoroughness  adequate  to  its  importance, 
and  every  member  of  the  court  has  devoted 
to  its  examination  and  consideration  an 
amount  of  time  and  labor  rarely  given  to  a 
single  cause. 

Upon  a  cursory  examination  there  ap- 
pears to  be  great  confusion  and  contradic- 
tion in  the  immense  mass  of  authorities  deal- 
ing with  the  general  subject  of  "privilege" 
in  actions  of  libel.  And  it  must  be  admit- 
ted that  in  some  of  the  adjudged  cases  not 
a  little  confusion  of  thought  and  lack  of 
adequate  consideration  is  apparent.  On  the 
whole,  however,  careful  study  and  analysis 
will  reveal  the  harmony  actually  existing 
between  the  well-considered  cases,  both  Eng- 
lish and  American,  and  will  prove  that  the 
development  of  the  law  of  libel,  even  in  that 
part  of  it  which  concerns  the  doctrine  of 
privilege,  called  by  Mr.  Justice  Daniel  "the 
exceptions"  {White  v.2^tc^oZte,3How.286,ll 
L.  ed.  601),  has  been  symmetrical,  although 
gradual.  It  is  interesting  and  instructive  to 
note  how  closely  the  great  English  and  great 
American  judges  for  more  than  three  quar- 
ters of  a  century  have  followed  out  the 
same  line  of  reasoning,  and  made  applica- 
tion of  conclusions  that  differ  only  as  the 
circumstances  of  the  two  countries  differ. 
And  although  there  are,  of  course,  some  con- 
tradictory cases, — some  courts  that  have  ap- 
plied the  accepted  principles  differently, — 
yet  the  weight  of  authority  on  one  side  of 
the  specific  question  before  us  is  overwhelm- 
ing. 

The  great  underlying  principle  upon  which 
the  doctrine  of  privileged  communications 
rests  is  public  policy ;  and,  as  said  by  Judge 
Taft  in  the  case  of  Post  Pub,  Co.  v.  Hallam, 
8  C.  C.  A.  201,  16  U.  S.  App.  613,  50  Fed. 
640,  "the  existence  and  extent  of  privilege 
in  communications  are  determined  by  bal- 
ancing the  needs  and  good  of  society  against 
the  right  of  an  individual  to  enjoy  a  good 
reputation  when  he  has  done  nothing  which 
ought  to  injure  it.  The  privilege  should 
always  cease  where  the  sacrifice  of  the  in- 
dividual right  becomes  so  great  that  the 
public  good  to  be  derived  from  it  is  out- 
weighed." This  broad  principle  of  public 
advantage — ^the  good  of  the  conmiunity  at 
large — ^has  undoubtedly  been  the  main  guide 
for  the  courts  in  the  development  of  this 
doctrine,  really  a  doctrine  of  exceptions ;  but 
a  more  specific  principle,  one  almost  inva- 
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riably  alluded  to  in  the  cases,  is  stated  by 
Chief  Justice  Shaw  in  Bradley  v.  Heath, 
12  Pick.  164,  22  Am.  Dec.  418,  decided  in 
1831,  as  follows.  He  says:  "Where  words 
imputing  misconduct  to  another  are  spoken 
by  one  having  a  duty  to  perform,  and  the 
words  are  spoken  in  good  faith,  and  in  the 
belief  that  it  comes  within  the  discharge  of 
that  duty,  or  where  they  are  spoken  in  good 
faith  to  those  who  have  an  interest  in  the 
communication,  and  a  right  to  know  and  act 
upon  the  facts  stated,  no  presumption  of 
malice  arises  from  the  speaking  of  the 
words ;  and  therefore  no  action  can  be  main- 
tained in  such  cases  without  proof  of  ex- 
press malice;"  citing  Bromage  v.  Prosaer,  4t 
Bam.  &  C.  247,  6  Dowl.  &  R.  206,  1  Car. 
&  P.  475,  3  L.  J.  K.  B.  203,  28  Revised  Rep. 
241,  and  Starkie,  Slander  &  Libel,  200. 
Again,  in  Harrison  v.  Btuih,  6  El.  &  Bl. 
348,  26  L.  J.  Q.  B.  N.  S.  26,  1  Jur.  N.  S. 
846,  3  Week.  Rep.  474,  decided  in  1866,  this 
specific  principle  is  expressed  by  Chief  Jus- 
tice Campbell.  He  says:  "During  the  ar- 
gument a  legal  canon  was  propounded  for 
our  guidance  by  the  plaintiff's  counsel,  and 
this  we  are  willing  to  adopt,  as  we  think  it 
is  supported  by  the  principles  and  author- 
ities upon  which  the  doctrine  of  privileged 
communications  rests.  'A  communication 
made  bona  fide  upon  any  subject-matter  in 
which  the  party  communicating  has  an  in- 
terest, or  in  reference  to  which  he  has  a 
duty,  is  privileged,  if  made  to  a  person  hav- 
ing a  corresponding  interest  or  duty,  al- 
though it  contained  criminating  matter, 
which,  without  privilege,  would  be  slan- 
derous and  actionable.'"  This  canon  cor- 
rectly expresses  a  guiding  principle,  and 
appears  in  innumerable  cases  with  immate- 
rial variation  in  phraseology;  but  it  can- 
not be  applied  correctly  unless  there  is  ap- 
plied with  it  the  other  principle  we  have 
quoted  from  Judge  Taft,  which  also  appears 
in  a  host  of  cases.  Again,  it  is  said  by 
Chief  Justice  Cockbum  in  the  case  of  Wa- 
son  V.  Walter  (editor  of  the  London  Times), 
L.  R.  4  Q.  B.  86,  8  Best  &  S.  671,  38  L.  J. 
Q.  B.  N.  S.  34,  10  L.  T.  N.  S.  700,  17  Week. 
Rep.  160:  "The  immunity  thus  afforded 
in  respect  of  the  publication  of  the  pro- 
ceedings of  courts  of  justice  rests  upon  a 
twofold  ground.  In  the  English  law  of, 
libel  malice  is  said  to  be  the  gist  of  an 
action  for  defamation.  And  though  it  is 
true  that  by  malice,  as  necessary  to  give 
a  cause  of  action  in  respect  of  a  defamatory 
statement,  legal,  and  not  actual,  malice  is 
meant,  while  by  legal  malice,  as  explained 
by  Bay  ley,  J.,  in  Bromage  v.  Prosser,  4 
Barn.  &  C.  255,  6  Dowl.  &  R.  206,  1  Car.  & 
P.  475,  3  L.  J.  K.  B.  203,  28  Revised  Rep. 
241,  is  meant  no  more  than  the  wrongful  in- 
tention which  the  law  always  presumes  as 
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accompanying  a  wrongful  act,  without  any 
proof  of  malice  in  fact,  yet  the  presumption 
of  law  may  be  rebutted  by  the  circumstances 
under  which  the  defamatory  matter  has  been 
uttered  or  published;  and,  if  this  should 
be  the  case,  though  the  character  of  the 
party  concerned  may  have  suffered,  no  right 
of  action  will  arise.  'The  rule,'  says  Lord 
Campbell,  Ch.  J.,  in  the  case  of  Taylor  v. 
Hawkins,  16  Q.  B.  321,  20  L.  J.  Q.  B.  N.  S. 
314,  15  Jur.  746,  *is  that,  if  the  occasion  be 
such  as  repels  the  presumption  of  malice, 
the  communication  is  privileged,  and  the 
plaintiff,  must  then,  if  he  can,  give  evi- 
dence of  malice.' "  In  order  to  a  complete 
understanding,  this  quotation  should  be  sup- 
plemented by  quoting  the  language  of  Chief 
Justice  Shaw  defining  "legal  malice"  in  li- 
bel, in  Com.  v.  Snelling,  15  Pick.  340.  He 
says:  "It  may  be  conceded  at  once  that 
malice  is  of  the  essence  of  libel,  and  that 
any  definition  or  any  charge  of  libel  which 
should  not  embrace  this  essential  character- 
istic would  be  defective.  But,  admitting 
this  position  in  its  fullest  extent,  we  think 
it  does  not  conduct  the  defendant  to  the 
conclusion  at  which  he  aims.  .  .  .  We 
think  the  fallacy  of  this  argument  consists 
in  overlooking  the  plain  and  obvious  dis- 
tinction between  the  legal  and  the  popular 
meaning  of  the  term  'malice.'  In  a  legal 
sense,  any  act  done  wilfully  and  purposely 
to  the  prejudice  and  injury  of  another, 
which  is  unlawful,  is,  as  against  that  person, 
malicious.  It  is  not  necessary,  to  render 
an  act  malicious,  that  the  party  be  actuat- 
ed by  a  feeling  of  hatred  or  ill  will  towards 
the  individual,  or  that  he  entertain  and 
pursue  any  general  bad  purpose  or  design. 
On  the  contrary,  he  may  be  actuated  by  a 
general  good  purpose,  and  have  a  real  and 
sincere  design  to  bring  about  a  reformation 
of  manners;  but  if,  in  pursuing  that  de- 
sign, he  wilfully  inflicts  a  wrong  on  others, 
which  is  not  warranted  by  law,  such  act 
is  malicious." 

We  have  stated  these  uncontested  and  in- 
contestable propositions  in  the  phraseology 
of  distinguished  judges  in  advance  of  a  de- 
scription of  the  specific  question  before  us, 
because  these  are  the  principles  upon  which 
it  must  be  decided  and  upon  which  all  the 
|Authorities  cited  in  this  case  were  supposed 
to  be  decided,  and  because  the  lack  of  a 
clear  comprehension  of  these  elementary 
principles,  and  their  mutual  relation,  is,  in 
our  judgment,  responsible  for  whatever  con- 
fusion exists  among  the  authorities  on  privi- 
leged communications. 

From  the  extended  review  we  have  made 
of  the  pleading  and  testimony  in  the  case 
at  bar,  it  appears  that  the  defendant  in 
error,  in  his  declaration,  charged  the  plain- 
tiflf  in  error  (defendant  below)  with  having 
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published  a  libel  charging  him  with  having 
committed  the  crime  of  bribery,  which,  un- 
der the  strictest  rules  of  interpretation,  con- 
stituted a  libel  per  ae.  To  this  the  plaintiff 
in  error  (defendant  below),  under  out  stat* 
ute,  might,  in  bar  of  the  action,  have  plead- 
ed specially  and  given  in  evidence  the  trutli 
of  the  libel,  and  that  it  was  written  and 
published  properly  for  public  information, 
and  with  no  malicious  or  mischievous  mo- 
tives. He  chose,  instead,  to  admit  that  the 
libel  was  false  or  untrue  by  entering  a  plea 
of  not  guilty.  The  law  presumes  legal  mal- 
ice, by  which,  as  above  stated,  is  meant  no 
more  than  a  wrongful  intention,  which  the 
law  always  presumes  as  accompanying  a 
wrongful  act,  without  any  proof  of  malice 
in  fact ;  yet  this  presumption  of  law  might 
be  rebutted,  and  this  the  plaintiff  in  error 
sought  to  do  by  showing  that  the  facts 
and  circumstances  imder  which  the  defama- 
tory matter  was  written  were  such  as  to 
render  it  a  privileged  communication;  and, 
as  malice  is  the  gist  of  the  action,  this  de- 
fense, provided  it  were  established,  and  the 
plaintiff  below  did  not  prove  malice  in  fact, 
was  a  bar  to  the  action. 

There  is  no  dispute  or  confusion  in  the 
arguments  of  counsel  concerning  the  legal 
effect  of  the  pleadings  as  above  stated,  and 
counsel  for  the  plaintiff  in  error  stated  its 
contention  of  privilege,  in  their  belief,  as 
follows:  "In  a  case  like  the  present  one, 
where  the  publication  was  in  a  newspaper 
which  circulated  among  those  persons  who 
had  a  right  to  vote  for  or  against  the  plain- 
tiff at  a  time  when  an  incompetent  and  un- 
faithful candidate  could  be  defeated  in  his 
canvass  for  election,  then  the  relation  of 
such  newspaper  to  the  public  is  one  which 
takes  the  case  out  of  the  general  rule,  and 
imposes  proof  of  express  malice  on  the  plain- 
tiff. When,  therefore,  we  speak  of  the  pub- 
lication as  privileged,  we  simply  mean  that 
the  circumstances  in  which  they  are  used 
rebut  the  inference  which  would  otherwise 
arise  from  their  utterance,  or,  in  other 
words,  that,  when  their  privileged  charac- 
ter is  established  as  a  matter  of  law,  the 
burden  is  cast  upon  the  plaintiff  of  estab- 
lishing, as  a  matter  of  fact,  the  existence 
of  express  malice."  Thus  has  the  plaintiff 
in  error  (the  defendant  below)  presented  its 
case  to  this  court. 

There  is  no  authority  in  our  own  state 
upon  the  question  before  us.  Rice  y.  Sim- 
mons, 2  Harr.  (Del.)  309,  417,  31  Am.  Dec 
766,  we  do  not  consider  applicable.  But  out 
of  the  great  mass  of  cases  cited  by  ooimael 
from  other  jurisdictions,  both  English  and 
American,  there  are  a  number  bearing  di- 
rectly upon  the  question  we  are  called  upon 
to  determine,  and  many  of  them  show  care- 
ful consideration  and  thorough  examination 


1904. 


Stab  Publishing  Co.  v.  Donahoe. 


987 


of  the  authorities,  as  well  as  a  vigorous 
grasp  of  the  whole  subject. 

Judge  Taft,  in  the  case  of  Post  Pub,  Co.  v. 
Hallam,  8  C.  C.  A.  201,  16  U.  S.  App.  613, 
59  Fed.  539^  delivered  an  opinion  which  we 
quote  at  great  length,  for  the  authorities 
cited  and  reviewed  by  him  are  for  the  most 
part  those  which  we  would  necessarily  cite, 
and  the  case  is  almost  identical  with  the 
case  at  bar,  as  are  the  arguments  of  coun- 
sel in  both  cases.  It  can  be  distinguished 
from  the  case  before  us  in  only  one  respect, 
and  that  is  that  in  the  case  at  bar  the  ques- 
tion is  whether  false  or  untruthful  allega- 
tions of  fact,  charging  a  candidate  for  of- 
fice with  a  criminal  offense,  are  privileged, 
w^hile  in  the  case  before  Taft  the  question 
was  broader,  and  included  false  allegations 
of  fact, — that  the  candidate  bad  committed 
disgraceful  acts,  whether  criminal  or  not. 
The  case  was  decided  by  the  circuit  court  of 
appeals  December  9,  1893,  by  Taft  and  Lur- 
ton.  Circuit  Judges,  and  Ricks,  District 
Judge.  Taft,  J.,  delivered  the  opinion  of 
the  court:  "Finally  we  come  to  those  as- 
signments of  error  which  are  based  on  the 
charge  of  the  court  in  regard  to  privileged 
communications.  The  court  in  effect  told 
the  jury  that  the  article  in  question,  relat- 
ing, as  it  did,  to  a  matter  of  public  interest, 
came  within  a  class  of  communications  that 
were  conditionally  privileged;  that  the  pub- 
lic acts  of  public  men  (and  candidates  for 
office  were  public  men)  could  be  lawfully 
made  the  subject  of  comment  and  criticism, 
not  only  by  the  press,  but  also  by  all  mem- 
bers of  the  public,  for  the  press  had  no  high- 
er rights  than  the  individual ;  but  that  while 
criticism  and  comment,  however  severe,  if 
in  good  faith,  were  privileged,  false  allega- 
tions of  fact  (as,  for  instance,  that  the 
candidate  had  committed  disgraceful  acts) 
were  not  privileged ;  and  that,  if  the  charges 
were  false,  good  faith  and  probable  cause 
were  no  defense,  though  they  might  miti- 
gate damages.  Counsel  for  the  plaintiff  in 
error  and  the  defendant  below  has  argued 
with  great  vigor,  and  an  array  of  author- 
ities, that  we  ought  not  to  adopt  the  view 
of  the  circuit  court  upon  this  important 
question,  but  should  hold  that  the  privilege 
extends  to  statements  of  fact  as  well  as 
comment.  The  argument  is  this:  Privi- 
leged communications  comprehend  all  bona 
Ade  statements  in  performance  of  any  duty, 
whether  legal,  moral,  or  social,  even  though 
of  imperfect  obligation,  when  made  with  a 
fair  and  reasonable  purpose  of  protecting 
the  interest  of  the  person  making  them,  or 
the  interest  of  the  person  to  whom  they  are 
made.  Townshend,  Slander  &  Libel,  §  209. 
It  is  of  the  deepest  interest  to  the  public 
that  they  should  know  facts  showing  that  a 
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candidate  for  office  is  unfit  to  be  chosen. 
Therefore  everyone  who  has  reasonable 
ground  for  believing,  and  does  believe,  that 
such  a  candidate  has  committed  disgraceful 
acts  affecting  his  fitness  for  the  office  he 
seeks,  should  have  the  right  to  give  the  pub- 
lic the  benefit  of  his  information,  without 
making  himself  liable  in  damages  for  un- 
true statements,  unless  malice  is  shown. 
Though  of  imperfect  obligation,  it  is  said 
to  be  the  highest  duty  of  the  daily  news- 
paper to  keep  the  public  informed  of  facts 
concerning  those  who  are  seeking  their  suf- 
frages and  confidence.  Can  it  be  possible, 
it  is  asked,  that  public  policy  will  make 
privileged  an  unfounded  charge  of  dishon- 
esty or  criminality  against  one  seeking  pri- 
vate service,  when  made  to  the  private  in- 
dividual with  whom  service  is  sought,  and 
yet  will  not  extend  the  same  protection  to 
him  who  in  good  faith  informs  the  public 
of  charges  against  applicants  for  service 
with  them?  Is  it  not  at  least  as  important 
that  the  high  functions  of  public  office 
should  be  well  discharged,  as  that  those  in 
private  service  should  be  faithful  and  hon- 
est? The  a  fortiori  step  in  this  reasoning 
is  only  apparent.  It  is  not  real.  The  exist- 
ence and  extent  of  privilege  in  communica- 
tions are  determined  by  balancing  the  needs 
and  good  of  society  against  the  right  of  an 
individual  to  enjoy  a  good  reputation  when 
he  has  done  nothing  which  ought  to  injure 
it.  The  privilege  should  always  cease  where 
the  sacrifice  of  the  individual  right  becomes 
so  great  that  the  public  good  to  be  derived 
from  it  is  outweighed.  Where  conditional 
privilege  is  extended  to  cover  a  statement 
of  disgraceful  fact  to  a  master  concerning 
a  servant  or  one  applying  for  service,  the 
privilege  covers  a  bona  fide  statement,  on 
reasonable  ground,  to  the  master  only,  and 
the  injury  done  to  the  servant's  reputation 
is  with  the  master  only.  This  is  the  ex- 
tent of  the  sacrifice  which  the  rule  com- 
pels the  servant  to  suffer  in  what  was 
thought  to  be,  when  the  rule  became  law,  a 
most  important  interest  of  society.  But 
if  the  privilege  is  to  extend  to  cases  like 
that  at  bar,  then  a  man  who  offers  himself 
as  a  candidate  must  submit  uncomplain- 
ingly to  the  loss  of  his  reputation,  not  with 
a  single  person  or  a  small  class  of  persons, 
but  with  every  member  of  the  public,  when- 
ever an  untrue  charge  of  disgraceful  con 
duct  is  made  against  him,  if  only  his  accus- 
er honestly  believes  the  charge  upon  reason- 
able ground.  We  think  that  not  only  is 
such  a  sacrifice  not  required  of  everyone 
who  consents  to  become  a  candidate  for 
office,  but  that  to  sanction  such  a  doctrine 
would  do  the  public  more  harm  than  good. 
We  are  aware  that  public  officers  and  can- 
didates for  public  office  are  often  corrupt. 
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when  it  is  impossible  to  make  legal  proof 
thereof,  and,  of  course,  it  would  be  well 
if  the  public  could  be  given  to  know  in  such 
a  case  what  lies  hidden  by  concealment  and 
perjury  from  judicial  investigation.  But 
the  danger  that  honorable  and  worthy  men 
may  be  driven  from  politics  and  public 
service  by  allowing  too  great  latitude  in  at- 
tacks upon  their  characters  outweighs  any 
benefit  that  might  occasionally  accrue  to 
the  public  from  charges  of  corruption  that 
are  true,  in  fact^  but  are  incapable  of  legal 
proof.  The  freedom  of  the  press  is  not  in 
danger  from  the  enforcement  of  the  rule 
we  uphold.  No  one  reading  the  newspaper 
of  the  present  day  can  be  impressed  with  the 
idea  that  statements  of  fact  concerning  pub- 
lic men,  and  charges  against  them,  are  un- 
duly guarded  or  restricted,  and  yet  the  rule 
complained  of  is  the  law  in  many  of  the 
states  of  the  Union  and  in  England.  In 
Davis  y.  Shepstone,  L.  R.  11  App.  Cas.  187, 
55  L.  J.  P.  C.  N.  S.  51,  55  L.  T.  N.  S.  1,  34 
Week.  Rep.  722,  50  J.  P.  709,  Lord  Chancel- 
lor Herschell  delivered  the  judgment  of  the 
judicial  committee  of  the  privy  council  in 
an  appeal  from  a  judgment  for  libel  recov- 
ered in  the  supreme  court  of  Natal.  The 
plaintiff  below  was  a  resident  commission- 
er of  Great  Britain  in  Zululand,  and  the 
alleged  libel  charged  him  with  having  com- 
mitted unprovoked  and  altogether  indefen- 
sible assaults  upon  certain  Zulu  chiefs.  The 
publication  was  made  in  the  colony  of  Natal, 
where  the  conduct  of  the  resident  commis- 
sioner in  Zululand  was  of  great  public  in- 
terest. It  was  claimed  that  the  article 
was  conditionally  privileged,  and  that  the 
plaintiff  ought  to  have  succeeded  only  on 
proof  of  express  malice.  This  claim  was 
denied.  Tlie  lord  chancellor  thus  stated  the 
law:  There  is  no  doubt  that  the  public 
acts  of  a  public  man  may  lawfully  be  made 
the  subject  of  fair  comment  or  criticism, 
not  only  by  the  press,  but  by  all  members 
of  the  public.  But  the  distinction  cannot 
be  too  clearly  borne  in  mind  between  com- 
ment or  criticism  and  allegations  of  fact, 
such  as  that  disgraceful  acts  have  been  com- 
mitted or  discreditable  language  used.  It  is 
one  thing  to  comment  upon  or  criticise,  even 
with  severity,  the  acknowledged  or  approved 
acts  of  a  public  man,  and  quite  another  to 
assert  that  he  has  been  guilty  of  particular 
acts  of  misconduct.  In  the  present  case  the 
appellants,  in  the  passages  which  were  com- 
plained of  as  libelous,  charged  the  respond- 
ent, as  now  appears,  without  foundation, 
with  having  been  guilty  of  specific  acts  of 
misconduct,  and  then  proceeded,  on  the  as- 
sumption that  the  charges  were  true,  to 
comment  upon  his  proceedings  in  language 
in  the  highest  degree  offensive  and  injurious. 
Not  only  so,  but  they  themselves  vouched 
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for  the  statements  by  asserting  that,  though 
some  doubt  had  been  thrown  upon  the  truth 
of  the  story,  the  closest  investigation  would 
prove  it  to  be  correct.  In  their  lordships' 
opinion,  there  is  no  warrant  for  the  doctrine 
that  defamatory  matter  thus  published  is 
regarded  by  the  law  as  the  subject  of  any 
privilege.'  Other  English  cases  laying  down 
the  same  doctrine  are  CampbeU  v.  Spoiiia- 
icoode,  3  Fost.  &  F.  421,  432,  Affirmed  in  3 
Best  &  S.  769,  32  L.  J.  Q.  B.  N.  S.  185,  9 
Jur.  N.  S.  1069,  8  L.  T.  N.  S.  201,  11  Week. 
Rep.  569,  and  Popham  v.  Pickhurnf  7  Hurlat. 
&  N.  891,  898,  31  L.  J.  Ei^ch.  N.  S.  133,  8 
Jur.  N.  S.  179,  5  L.  T.  N.  S.  846,  10  Week. 
Rep.  321.  The  latest  American  case,  aad 
the  most  satisfactory,  is  that  of  Buri  ▼. 
Advertiser  NetDSpaper  Co,  154  Mass.  238» 
242,  13  L.  R.  A.  97,  28  N.  E.  1,  where  Jus- 
tice Holmes  discusses  the  question,  and 
quotes  with  approval  the  foregoing  passage 
from  the  judgment  in  Davis  v.  Shepstone. 
Other  American  cases  approving  the  same 
rule  are  Smith  v.  Burrus,  106  Mo.  94,  101, 
13  L.  R.  A.  59,  27  Am.  St.  Rep.  329,  16 
S.  W.  881;  Wheaton  v.  Beecher,  66  Mich. 
307,  33  N.  W.  503;  Branson  v.  Bruce,  59 
Mich.  467,  60  Am.  Rep.  307,  26  N.  W.  671; 
Brewer  v.  Weakley,  2  Overt.  99,  5  Am.  Dec 
656;  Hweeney  v.  Baker,  13  W.  Va.  183,  31 
Am.  Rep.  757;  Hamilton  v.  Eno,  81  N.  Y. 
126;  Reariok  v.  Wilcox,  81  111.  77;  ^iegley 
V.  Farrow,  00  Md.  158,  176,  45  Am.  Rep. 
715;  Jones  v.  Towtisend,  21  Fla.  431,  451, 
58  Am.  Rep.  676;  Banner  Pub.  Co.  v.  State, 
16  Lea,  176,  57  Am.  Rep.  216;  Post  Pub. 
Co.  V.  Moloney,  50  Ohio  St.  71,  33  N.  E. 
921;  Secly  v.  Blair,  Wright  (Ohio)  358, 
683;  Wilson  v.  Pitch,  41  Cal.  383;  Edioards 
V.  San  Josi  Printing  d  Pub.  Soc.  99  Cal. 
431,  37  Am.  St.  Rep.  70,  34  Pac.  128;  State 
V.  Schmitt,  49  N.  J.  L.  579,  586,  9  Atl.  774; 
Eviston  V.  Cramer,  57  Wis.  570,  15  N.  W. 
760.  In  Post  Pub.  Co.  v.  MoUmey,  50  Ohio 
St.  71,  33  N.  E.  921,  the  supreme  court  of 
Ohio  says,  with  reference  to  the  doctrine 
that  statements  of  fact  should  be  r^arded 
as  privileged  when  made  concerning  a  can- 
didate for  an  office,  as  follows :  'We  do  not 
think  the  doctrine  either  sound  or  whole- 
some. In  our  opinion,  a  person  who  enters 
upon  a  public  office,  or  becomes  a  candidate 
for  one,  no  more  surrenders  to  the  public 
his  private  character,  than  he  does  his  pri- 
vate property.  Remedy,  by  due  course  of 
law,  for  injury  to  each,  is  secured  by  the 
same  constitutional  guaranty,  and  the  one 
is  no  less  inviolable  than  the  other.  To 
hold  otherwise  would,  in  our  judgment,  drive 
reputable  men  from  public  positions,  and 
fill  their  places  with  others  having  no  re- 
gard for  their  reputation,  and  thus  defeat 
the  purpose  of  the  rule  contended  for,  and 
overturn  the  reason  upon  which  it  is  sought 
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to  sustain  it.  That  rule  has  not  been  gen- 
erally adopted  in  this  country,  and  the  con- 
verse of  it  has  hitherto  obtained  in  this 
state.' " 

From  the  opinion  of  the  court  in  Upton 
V.  Hume,  24  Or.  431,  21  L.  R.  A.  403,  41  Am. 
St.  Rep.  863,  33  Pac.  812, — a  case  precisely 
in  point,  and  decided  in  1803,  — ^we  quote  as 
follows:  "The  rule  we  gather  from  the  au- 
thorities is  that  the  fitness  and  qualifica- 
tion of  a  candidate  for  an  elective  office  may 
be  a  subject  for  the  freest  scrutiny  and  in- 
vestigation, either  by  the  proprietor  of  a 
newspaper,  or  by  a  voter  or  other  person 
having  an  interest  in  the  matter;  and  that 
much  latitude  must  be  allowed  in  the  pub- 
lication, for  the  information  of  voters,  of 
charges  affecting  the  fitness  of  a  candidate 
for  the  place  he  seeks,  so  long  as  it  is  done 
honestly  and  without  malice.  Nor  will  such 
publication  be  actionable,  without  proof  of 
express  malice,  although  it  may  be  harsh, 
unjust,  and  unnecessarily  severe,  for  these 
are  matters  of  opinion,  of  which  the  party 
making  the  publication  has  a  right  to  judge 
for  himself.  In  the  case  of  such  a  publi- 
cation the  occasion  rebuts  the  inference  of 
malice  which  the  law  would  otherwise  raise 
from  its  falsity,  and  no  right  of  action  ex- 
ists, even  though  the  character  of  the  party 
has  suffered,  unless  he  is  able  to  show  the 
existence  of  actual  malice.  But  when  the 
publication  attacks  the  private  character  of 
a  candidate  by  falsely  imputing  to  him  a 
crime,  it  is  not  privileged  by  the  occasion, 
either  absolutely  or  qualifiedly,  but  is  ac- 
tionable per  86,  the  law  implying  malice; 
and  it  is  no  justification  that  the  publica- 
tion was  made  with  an  honest  belief  in  its 
truth,  in  good  faith,  and  for  the  purpose  of 
influencing  voters.  Such  publications  can  be 
justified  only  by  proof  of  their  truth.  Com. 
V.  Clap,  4  Mass.  163,  3  Am.  Dec.  212;  Cur- 
tis V.  Mussey,  6  Gray,  261 ;  Aldrich  v.  Press 
Printing  Co.  9  Minn.  133,  86  Am.  Dec.  84, 
Gil.  123;  Root  v.  King,  7  Cow.  613,  Af- 
firmed in  4  Wend.  113,  21  Am.  Dec.  102; 
Hamilton  v.  Eno,  81  N.  Y.  116;  Com.  v. 
Wardwell,  136  Mass.  164;  Barr  v.  Moore, 
87  Pa.  385,  30  Am.  Rep.  367 ;  Seely  v.  Blair, 
Wright  (Ohio)  368.  If  it  can  be  said  that 
the  cases  of  Bays  v.  Hunt,  60  Iowa,  261,  14 
N.  W.  785,  Mott  V.  Dawson,  46  Iowa,  533, 
and  State  v.  Balch,  31  Kan.  465,  2  Pac.  609, 
when  read  in  the  light  of  the  facts,  announce 
a  contrary  doctrine,  they  do  not  seem  to  us 
to  be  supported  either  by  reason  or  the 
weight  of  authority." 

The  New  York  cases  are  strong,  clear,  and 
harmonious  in  support  of  the  cases  quoted 
above,  and  we  would  refer  especially  to  the 
discussions  and  quotations  contained  in  the 
early  cases  of  Lewis  v.  Few,  5  Johns.  1, 
and  Root  y.  King,  7  Cow.  613,  Affirmed  on 
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error  brought  in  4  Wend.  113,  21  Am.  Dee. 
102. 

Chief  Justice  Folger,  in  the  latest  con- 
spicuous New  York  case  {Hamilton  v.  Eno, 
81  N.  Y.  126),  disregards  entirely  the  dis- 
tinction made  by  counsel  for  the  plaintiff  in 
error  between  an  official  and  a  candidate 
for  office,  and  evidently  considers  the  anal- 
ogy between  a  candidate  for  public  office, 
seeking  the  suffrages  of  the  electors,  and  a 
servant  seeking  employment,  to  be  too  fee- 
ble to  furnish  a  basis  for  legal  action.  The 
differences  between  the  two  situations,  and 
the  differences  between  the  audiences  to 
which  a  defamatory  charge  would  be  ad- 
dressed in  either  case,  are  manifestly  too 
great  and  too  fundamental  to  permit  such 
an  analogy  to  be  pressed  successfully.  The 
robust  common  sense  that  has  marked  the 
development  of  the  common  law  cannot  be 
effectively  infiuenced  by  an  analogy  so  re- 
mote and  so  rhetorical.  Folger  says  in 
Hamilton  v.  Eno,  81  N.  Y.  126:  "Now,  one 
may  in  good  faith  publish  the  truth  con- 
cerning a  public  officer,  but,  if  he  states  that 
which  is  false  and  aspersive,  he  is  liable 
therefor,  however  good  his  motives.  A  per- 
son in  public  office  is  no  less  to  be  protected 
than  one  who  is  a  candidate  for  public  of- 
fice, and  the  law  of  libel  must  be  the  same 
in  each  case.  The  public  have  as  much  in- 
terest in  knowing  the  true  character  of  one 
who  is  seeking  a  place  of  trust  as  that  of 
one  who  holds  it.  There  must  be  as  much 
and  no  more  privilege  of  utterance  as  to  one 
than  the  other.  Yet  it  is  the  law  of  this 
state  that  to  accuse  a  candidate  for  public 
office  of  an  offense  is  not  privileged,  though 
the  charge  was  made  without  evil  motive 
and  in  the  exercise  of  a  political  right 
(Lewis  v.  Few,  5  Johns.  1),  and  though 
the  libel  relate  to  a  public  act  of  the  candi- 
date in  his  official  place  {Ibid.;  Root  v. 
King,  7  Cow.  613,  Affirmed  on  error  brought 
in  4  Wend.  113,  21  Am.  Dec.  102).  It  can- 
not be  different  when  the  charge  is  against 
one  holding  an  office.  See  Edsall  v.  Brooks, 
17  Abb.  Pr.  221.  So  it  seems  to  be  iT» 
the  other  states.  Com.  v.  Clap,  4  Mass.  163, 
3  Am.  Dec.  212;  Curtis  v.  Mussey,  6  Gray, 
261;  Seely  v.  Blair,  Wright  (Ohio)  358, 
683 ;  Brewer  v.  Weakley,  2  Overt.  09,  5  Am. 
Dec.  656;  Mayrant  v.  Richardson,  1  Nott  & 
M'C.  347,  9  Am.  Dec.  707." 

The  Massachusetts  cases  are  equally  clear 
and  harmonious.  Taken  together,  they  are 
most  discriminating  and  instructive  con- 
cerning the  whole  doctrine  of  privilege.  They 
are  freely  cited  in  the  cases  quoted  above. 

Burt  V.  Advertiser  "Newspaper  Co.  154 
Mass.  242,  13  L.  R.  A.  07,  28  N.  E.  1,  is 
the  latest  case,  and. is  extensively  quoted  by 
Judge  Taft,  as  we  have  already  seen.  We 
would  also  refer  especially  to  the  Maryland 
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case  of  yegley  v.  Farrow,  60  Md.  176,  46 
Am.  Rep.  715,  and  the  Michigan  case  of 
Bronson  v.  Bruce,  69  Mich.  467,  60  Am.  Rep. 
307,  26  N.  W.  671,  and  the  Florida  case  of 
Jones  V.  Totonaend,  21  Fla.  431,  68  Am.  Rep. 
676. 

It  is  unnecessary,  however,  to  cite  author- 
ities further.  Nearly  all  are  cited  in  the 
cases  we  have  already  quoted.  It  is  suffi- 
cient to  say  that  the  weight  of  authority 
in  general  is  overwhelmingly  on  the  side  of 
the  propositions,  and  the  argument  in  sup- 
port of  them,  quoted  above  from  the  opinion 
of  Judge  Taft  in  Post  Pub.  Co,  v.  Hallam, 
while  the  sustaining  cases  are  even  more  re- 
markable for  adequate  research  and  a  vig- 
orous grnsp  of  the  subject  than  for  their 
numbers.  The  opposing  cases,  however,  are 
really  not  numerous,  there  being  but  very 
few  outside  of  the  Iowa  and  Kansas  cases 
referred  to  so  disparagingly  in  Upton  v. 
Hume,  24  Or.  431,  21  L.  R.  A.  493,  41  Am. 
St.  Rep.  863,  33  Pac.  812,  and  Briggs  v. 
Garrett,  111  Pa.  404,  56  Am.  Rep.  274,  2 
Atl.  513.  The  latter  case  is  the  one  most 
relied  upon  by  the  plaintiff  in  error,  and  is 
quoted  very  generally.  It  is  a  question, 
however,  whether  the  facts  and  circumstan- 
ces in  that  case  do  not  place  it  in  a  class 
of  cases  other  than  the  one  at  bar, — a  class 
to  which  we  propose  briefly  to  refer;  and 
therefore,  even  were  its  logic  convincing, — 
and  we  think  it  the  reverse, — it  might  still 
be  discriminated  from  the  case  at  bar.  The 
libel  in  that  case  consisted  of  a  letter  re- 
ceived by  the  defendant  making  charges 
against  Judge  Briggs,  and  the  publication 
consisted  in  his  reading  it  to  the  committee 
of  one  hundred  assembled  in  a  meeting  open 
to  the  public,  the  so-called  committee  of  one 
hundred  being  a  well-known  organization  for 
a  distinct  public  purpose.  The  South  Da- 
kota cases  upon  which  much  stress  is  laid 
by  counsel  for  plaintiff  in  error  appear  to 
be  based  by  the  South  Dakota  courts  ex- 
pressly upon  a  provision  in  the  Constitu- 
tion of  South  Dakota.  Vide  Ross  v.  Ward, 
14  S.  D.  240,  86  Am.  St.  Rep.  746,  85  N. 
W.  183.  Many  cases  have  been  cited  and 
discussed  by  counsel  on  both  sides  that  deal 
with  facts  and  circumstances  which  place 
them  in  classes  differing  greatly  from  that 
of  the  case  at  bar,  so  that  they  are  con- 
cerned with  other  applications  of  the  doc- 
trine of  privilege.  In  treating  a  subject 
which  requires  such  nice  discrimination  and 
such  careful  distinctions  in  the  application 
of  accepted  principles,  it  is  easy  to  per- 
ceive that  confusion  is  constantly  created  by 
applying  language  properly  used  in  one  class 
of  cases  as  authority  for  the  decision  of 
another  class.  I  refer  more  especially  to  the 
numerous  cases  relating  to  the  publication 
of  reports  of  proceedings  of  legislative,  ju- 
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dicial,  and  semijudicial  bodies  cootaiii- 
ing  matter  defamatory  of  individuals, 
and  also  to  those  cases  that  are  con- 
cerned with  charges  made  to  the  appointing 
or  supervising  power  for  the  purpose  of  se- 
curing the  discipline  or  removal  of  a  sub- 
ordinate official.  A  large  proportion  of  the 
cases  cited  by  counsel  belong  to  one  or  an- 
other of  these  classes,  and,  although  it  is 
entirely  unnecessary  to  discuss  them  at 
length,  or  to  cite  them,  it  seems  desirable 
to  indicate  one  or  two  in  each  class,  in  or- 
der that  the  distinction  may  appear  clear- 
ly in  this  connection. 

A  leading  English  case  belonging  to  the 
first  class  mentioned  is  Watson  v.  Walter 
(editor  of  the  London  Times),  L.  R.  4  Q.  B. 
84,  8  Best  &  S.  671,  38  L.  J.  Q.  B.  N.  S. 
34,  19  L.  T.  N.  S.  409,  17  Week.  Rep.  169, 
where  for  the  first  time  (1868)  it  was  held 
that  the  doctrine  of  privilege,  which  had 
already  been  applied  to  the  publications  of 
proceedings  of  courts  of  justice,  extended  to 
debates  in  Parliament.  Chief  Justice  Cock- 
bum  in  that  case,  referring  to  the  publica- 
tion of  judicial  proceedings,  says:  "It  is 
thus  that,  in  the  case  of  reports  of  proceed- 
ings of  courts  of  justice,  though  individuals 
may  occasionally  suffer  from  them,  yet,  as 
they  are  published  without  any  reference  to 
the  individuals  concerned,  but  solely  to  afford 
information  to  the  public,  and  for  the  bene- 
fit of  society,  the  presumption  of  malice  is 
rebutted,  and  such  publications  are  held  to 
be  privileged.  The  other  and  the  broader 
principle  on  which  this  exception  to  the 
general  law  of  libel  is  founded  is  that  the 
advantage  to  the  community  from  publicity- 
being  given  to  the  proceedings  of  courts  of 
justice  is  so  great  that  the  occasional  in- 
convenience to  individuals  arising  from  it 
must  yield  to  the  general  good.  It  is  true 
that,  with  a  view  to  distinguish  the  pub- 
lication of  proceedings  in  Parliament  from 
that  of  proceedings  of  courts  of  justice,  it 
has  been  said  that  the  immunity  accorded 
to  the  reports  of  the  proceedings  of  courts 
of  justice  is  grounded  on  the  fact  of  the 
courts  being  open  to  the  public,  while  the 
houses  of  Parliament  are  not,  as  also  that 
by  the  publication  of  the  proceedings  of  the 
courts  the  people  obtain  a  knowledge  of  the 
law  by  which  their  dealings  and  conduct  are 
to  be  regulated.  But  in  our  opinion  the 
true  ground  is  that  given  by  Lawrence,  J., 
in  Rex  v.  Wright,  8  T.  R.  298,  4  Revised 
Rep.  649,  namely,  that,  'though  the  publi- 
cation of  such  proceedings  may  be  to  the 
disadvantage  of  the  particular  individual 
cencemed,  yet  it  is  of  vast  importance  to 
the  public  that  the  proceedings  of  courts  of 
justice  should  be  universally  known.  The 
general  advantage  to  the  country  in  having 
these   proceedings   made   public  more  than 
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counterbalances  the  inconvenience  to  the  pri- 
vate persons  whose  conduct  may  be  the  sub- 
ject of  such  proceedings/  In  Davison  v. 
Duncan,  7  El.  &  Bl.  231,  26  L.  J.  Q.  B.  N. 
S.  106,  3  Jur.  N.  S.  613,  6  Week.  Rep.  253, 
Lord  Campbell  says:  'A  fair  account  of 
what  takes  place  in  a  court  of  justice  is 
privileged.  The  reason  is  that  the  balance 
of  public  benefit  from  publicity  is  great. 
It  is  of  great  consequence  that  the  public 
should  know  what  takes  place  in  court,  and 
the  proceedings  are  under  control  of  judge's. 
The  inconvenience,  therefore,  arising  from 
the  chance  of  injury  to  private  character, 
is  infinitesimally  small,  as  compared  to  the 
convenience  of  publicity.'  And  Wightman, 
J.,  says:  'The  only  foundation  for  the  ex- 
ception is  the  superior  benefit  of  the  pub- 
licity of  judicial  proceedings,  which  coun- 
terbalances the  injury  to  individuals,  though 
that  at  times  may  be  great.' "  And  Chief 
Justice  Cockbum  concludes:  "Both  the 
principles  on  which  the  exemption  from  legal 
consequences  is  thus  extended  to  the  pub- 
lication of  the  proceedings  of  courts  of 
justice  appear  to  us  to  be  applicable  to  the 
case  before  us." 

A  leading  American  case  belonging  to  this 
class  extends  the  application  of  the  prin- 
ciples here  quoted.  The  case  is  that  of 
Barrows  v.  Bell,  7  Gray,  301,  66  Am.  Dec. 
479,  which  was  an  action  of  libel  brought 
against  a  member  of  the  Massachusetts  Med- 
ical Society  for  the  publication  of  proceed- 
ings of  that  society  attending  the  expul- 
sion of  a  member.  Chief  Justice  Shaw's 
decision  in  that  case  seems  to  have  been  gen- 
erally followed  in  this  country,  and  seems  to 
have  established  practically  the  American 
rule  on  this  point.  He  says:  "But  what- 
ever may  be  the  rule  as  adopted  and  prac- 
tised in  England,  we  think  that  a  somewhat 
larger  liberty  may  be  claimed  in  this  coun- 
try and  in  this  commonwealth,  both  for  the 
proceedings  before  all  public  bodies,  and  for 
the  publication  of  those  proceedings  for  the 
necessary  information  of  the  people.  So 
many  municipal,  parochial,  and  other  pub- 
lic corporations,  and  so  many  large  volun- 
tary associations  formed  for  almost  every 
lawful  purpose  of  benevolence,  business,  or 
interest,  are  constantly  holding  meetings 
in  their  nature  public,  and  so  usual  is  it 
that  their  proceedings  are  published  for 
general  use  and  information,  that  the  law, 
to  adapt  itself  to  this  necessary  condition 
of  society,  must  of  necessity  admit  of  these 
public  proceedings,  and  a  just  and  proper 
publication  of  them,  as  far  as  it  can  be  done 
consistently  with  private  rights.  This  view 
of  the  law  of  libel  in  Massachusetts  is  rec- 
ognized, and  to  some  extent  sanctioned,  by 
the  case  of  Com,  v.  Clap,  4  Mass.  163,  3  Am. 
Dec.  212,  and  many  other  cases."  Speaking 
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of  the  powers  of  the  Massachusetts  Medical 
Society  and  its  relation  to  its  members,  he 
says:  **The  charter  invested  the  society, 
their  members  and  licentiates,  with  large 
powers  and  privileges.  .  .  .  They  were 
authorized  to  elect  fellows,  and  vested  with 
power  to  suspend,  expel,  or  disfranchise  any 
fellow  or  member,  and  to  make  rules  and 
by-laws  for  their  government.  No  person 
could  be  a  member,  but  by  his  own  act  in 
accepting  the  appointment.  This  society  was 
regarded  by  these  legislative  acts  as  a  pub- 
lic institution,  by  the  action  of  which  the 
public  would  be  deeply  aflfected  in  one  of 
its  public  interests, — the  health  of  the  peo- 
ple. The  plaintifif,  by  accepting  his  appoint- 
ment as  a  fellow,  voluntarily  submitted  him- 
self to  the  government  and  jurisdiction  of 
the  society  in  his  professional  relations,  so 
long  as  they  acted  within  the  scope  of  their 
authority.  ...  If,  then,  this  charge  of 
dishonorable  or  fraudulent  conduct  by  the 
plaintiff  in  his  dealings  with  Dr.  Carpenter 
was  within  the  jurisdiction  of  the  medical 
society,  and  proceedings  were  instituted  and 
carried  on  to  their  final  determination  in 
the  expulsion  of  the  plaintiff  from  his  fel- 
lowship, then  the  proceedings  might  be  right- 
ly characterized,  as  in  the  case  of  Fams- 
worth  V.  Storrs,  5  Cush.  412,  as  quasi  ju- 
dicial, and  then  the  only  remaining  ques- 
tion of  fact  was  whether  the  publication 
was  a  true  and  correct  narrative  of  such  pro- 
ceedings and  determination."  It  may  be 
observed  that  no  line  is  drawn  in  this  case 
between  the  proceedings  and  a  publication 
of  the  proceedings. 

A  leading  English  case  belonging  to  the 
second  class  we  have  mentioned  is  Harrison 
v.  Bush,  5  El.  &  Bl.  345,  25  L.  J.  Q.  B.  N.  S. 
25,  1  Jur.  N.  S.  846,  3  Week.  Rep.  474, 
in  which  the  alleged  libel  was  addressed  to 
Lord  Palmerston,  then  Prime  Minister,  for 
the  purpose  of  securing  the  removal  of  the 
plaintiff,  a  justice  of  the  peace,  from  his 
office.  It  was  held  qualifiedly  privileged; 
that  is,  privileged  if  published  bona  fide, 
without  malice^  etc. 

A  conspicuous  American  case  is  Ramsey 
V.  Cheek,  109  N.  C.  270,  13  S.  E.  775,  where 
the  alleged  libel  was  addressed  to  the  su- 
perintendent of  the  census,  with  a  view  to 
the  removal  of  an  enumerator,  and  it  was 
held  to  be  qualifiedly  privileged,  in  the  same 
manner. 

Of  the  cases  cited  which  involved  strictly 
private  and  unofficial  relations,  such  as  those 
between  employers  in  regard  to  servants  or 
employees,  the  well  known  starting  point  of 
qualifiedly  privileged  communications,  and 
between  members  of  a  family  with  regard  to 
persons  seeking  marriage,  there  is  obvious- 
ly no  occasion  to  speak,  for  that  branch  of 
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the  doctrine  of  privilege  has  been  too  long 
settled,  and  is  too  well  understood. 

This  laborious  review  of  the  authorities 
leaves  no  doubt  in  our  mind  that  it  would 
be  unsound  in  principle,  unwarranted  by 
precedent,  and  contrary  to  public  policy  to 
hold  that  allegations  of  fact  charging  a  can- 
didate for  office  with  a  criminal  offense  are 
in  any  way  privileged.  If  allegations  of  fact 
charging  a  candidate  for  office  with  a  crim- 
inal offense  are  false  or  untrue  (in  the  case 
at  bar  it  is  admitted  by  the  pleadings  that 
the  charges  of  crime  contained  in  the  alleged 
libel  are  false  or  untrue),  then  good  faith 
and  probable  cause  are  not  a  defense  to  the 
action.  In  such  case  the  publisher  of  a  libel 
takes  his  own  risk,  and  can  justify  only 
by  pleading  specially  and  proving  the  truth 
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of  the  diaige.  If  the  case  at  bar  required 
us  to  go  further  than  this,  and  we  nere 
asked  to  hold  that  no  allegations  of  fact 
charging  a  candidate  with  disgraceful  acta, 
whether  criminal  or  not  criminal,  are  priv- 
ileged, as  do  many  of  the  cases  cited,  we 
might  deem  it  necessary  to  extend  the  dis- 
cussion further,  and  analyze  the  whc4e  sub- 
ject exhaustively;  but  such  is  not  the  case. 
We  are  entirely  agreed  that  this  opinion 
should  not  embrace  any  question  not  actual- 
ly before  us,  and  therefore  we  consider  fur- 
ther discussion  unnecessary. 

We  think  that  there  was  no  error  in  the 
rulings  or  charge  of  the  learned  chief  jus- 
tice, and  therefore  the  judgment  of  the  court 
heloic  is  affirmed. 


End  OF  Cases  in  Book  65. 


RfeUM^  OF  THE  DECISIONS  PUBLISHED  IN  THIS  BOOK. 


SHOWING  the  Cbangea,  Progrew,  and  DeveloproeDt^of  the  Law   during  the  First  Quar- 
ter of  the  Judicial  Year  isegiuoing  with  October  1,  1904,  Ciassilied  as  Follows: 

I.  PuBUo,  Official,  and  Statuturt  Mattbks. 

If.   COMTKACTUAL  AMD  (JOUMXBCXAL  iiSLATIOMS. 

III.  SuCIbTIKS. 

IV.  Don losTio  Rblatioms. 

V.  ToRTri ;   NBtiLIUKMCIfi  ;  InJURIBS. 

VI.  Propbrtt  Hiobtb;  Wills;  Dbrds;  Covbramts;  Gifts;  Guaramtt. 
VII.  Civil  Urmbdibs;  Hulks  and  Phirciplbs. 
VIII.  Crimimal  Law  ard  Practiob. 


I.  PoRLic,  Official,  and  8tatutort  Mattrrs. 


See  also  infra,  V.,  Municipal  Corporations, 
Bankruptcy, 
A  judgment  determining  the  amount  to 
be  contributed  by  the  stodcholders  of  an  in- 
solvent corporation  for  the  payment  of  its 
debts  under  constitutional  and  statutory 
provisions  making  stockholders  liable  for 
debts  to  the  amoimt  of  the  par  value  of  the 
stock  held  by  them  is  held  to  render  the 
amount  due  from  each  stockholder  a  debt 
provable  in  bankruptcy  proceedings  against 
him,  so  as  to  be  canceled  by  a  discharge,  al- 
though he  did  not  appear  in  the  proceeding 
against  the  corporation,  where  the  judgment 
therein  is  binding  upon  him.     (Or.)  793. 

A  judgment  obtained  by  a  wife  for  dam- 
ages by  reason  of  the  alienation  of  the  af- 
fections of  her  husband  is  held  not  to  be 
released  by  the  discharge  of  the  judgment 
debtor  in  bankruptcy,  where  such  alienation 
was  accomplished  by  schemes  and  devices  of 
■  the  judgment  debtor,  and  resulted  in  the 
loss  of  support  and  impairment  of  health 
to  the  wife.     (Kaji.)   623. 

The  obligation  of  a  married  woman,  not 
a  free  trader,  to  pay  for  goods  which  form 
part  of  a  stock  in  trade  with  which  she  is 
carrying  on  business,  which  may,  in  equity, 
be  enforced  against  her  separate  estate,  is 
held  to  be  a  *'debt,''  within  the  meaning  of 
the  clause  of  the  bankruptcy  act  relating 
to  involuntary  bankruptcy  proceedings.  (G. 
C.  A.  5th  C.)   106. 


Assignment  for  creditors. 
A  deed  of  trust  to  secure  debts  executed 
by  a  corporation  at  its  domicil  in  one  state 
is  held  to  be  governed,  as  to  its  nature, 
character,  and  interpretation,  by  the  laws 
of  that  state,  although  it  involves  choses  in 
action  in  another  state,  where  the  corpora- 
tion is  doing  business,  and  in  whose  courts 
the  interpretation  of  the  instrument  is  called 
in  question.  (Ark.)  353. 
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Tawes, 

The  fact  that  a  coilateral-inheritanoe-tax 
statute  exempts  from  its  provisions  insti- 
tutions in  the  state  organized  for  purposes 
of  purely  public  charity,  while  requiring  the 
payment  of  the  tax  by  such  Institutions 
when  incorporated  in  other  states,  although 
some  of  their  charitable  works  are  carried 
on  within  the  state,  is  held  not  to  render 
it  unconstitutional  as  a  grant  of  Mpecial 
privileges  or  immunities,  or  a  denial  of  the 
equal  protection  of  the  laws.     (Ohio)   776. 

A  classification  of  restaurants,  for  the 
purpose  of  a  revenue  tax,  into  those  where 
meals  are  cooked  and  served  by  the  pro- 
prietor or  a  member  of  his  family,  and  those 
where  they  are  not,  imposing  a  lower  tax 
upon  the  former,  is  held  not  to  be  void  as 
an  unjust  discrimination.     (Gal.)  946. 

An  institution  for  the  teaching  of  physi- 
cal culture  is  held  to  be  within  a  constitu- 
tional provision  exempting  from  taxation  in- 
stitutions  of  education.     (Kjr.)    120. 

The  legislature  is  held  to  have  nc  power 
to  permit  a  person  who,  upon  bringing  a 
stock  of  goods  into  a  state  after  the  time 
for  levying  the  taxes  for  a  year  has  passed, 
pays  the  tax  for  the  whole  year,  to  deduct 
from  the  regular  assessment  against  him  at 
the  beginning  of  the  next  year  the  amount 
representing  the  time  when  his  property  was 
not  in  the  state.     (Wash.)  336. 

A  concern  which  sells  trading  stamps  to 
merchants,  to  be  given  to  customers  as  an 
inducement  to  secure  their  trade,  and  which 
redeems  the  stamps  with  articles  kept  in 
stock  for  that  purpose,  is  held  not  to  con- 
duct a  gift  enterprise  within  the  meaning 
of  a  statute  authorizing  municipal  corpora- 
tions to  impose  taxes  on  such  enterprises  in 
the  same  manner  as  upon  lotteries.  (N.  C.) 
167. 

The  right  of  a  city  to  invoke  its  taxing 

power  to  raise  funds  to  construct  a  bridge 
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whi(di  is  not  located  upon  a  street  or  high 
way  having  a  legal  existence  is  denied.  (N. 
D.)    187. 

A  statute  attempting  to  make  street  car 
companies  responsible  for  the  payment  of  a 
privilege  tax  imposed  upon  persons  leas- 
ing the  right  to  use  the  cars  for  advertis- 
ing purposes,  is  held  to  be  void  under  a  con- 
stitutional provision  that  no  one  shall  be 
deprived  of  his  property  without  due  proc- 
ess of  law.     (Tenn.)  296. 

Schools, 
A  teacher  who  throws  a  pencil  at  a  pu- 
pil to  attract  his  attention  is  held  to  be 
liable  for  the  destruction  thereby  of  the 
sight  of  the  pupil,  if  he  did  not  act  with 
ordinary  care,  and  the  injury  was  the  nat- 
ural and  probable  result  of  his  negligence. 
(N.  C.)  890. 

Offieera. 
One  appointed  for  a  definite  time  to  a  leg- 
islative ofiice  is  held  to  have  no  vested  prop 
erty  interest  or  contract  right  thereto  of 
which  the  ^legislature  cannot  deprive  him 
diiving  the  existence  of  the  term.  (N.  C.) 
697.  ' 

Eaoeoutor$  and  administratara. 

A  statute  providing  for  the  appointment 
of  a  special  administrator  in  case  of  a  per- 
son who  has  disappeared  under  dreumstan- 
ces  justifying  a  belief  that  he  is  dead  is 
held  to  be  invalid,  as  depriving  the  person 
of  his  property  and  its  possession  without 
due  process  of  law,  when  applied  to  the  prop- 
erty of  a  person  living,  although  such  spe- 
cial administrator  has  no  power  to  admin- 
ister such  estate  generally.    (N.  D.)  757. 

A  contract  by  one  named  as  executrix  in 
a  will,  that,  in  consideration  of  the  with- 
drawal of  opposition  to  its  probate,  she  will 
distribute  money  which  comes  into  her 
hands  as  executrix  as  fast  as  a  certain  sum 
shall  accumulate,  is  held  to  be  enforceable 
against  the  promisor  in  her  individual  ca- 
pacity.    (Kev.)   672. 

Capyrighta. 

Merely  placing  a  design  on  the  covers  of  an 
edition  of  an  author's  works  without  r^s- 
tering  it  as  a  trademark,  or  giving  notice 
that  it  is  claimed  as  such,  is  held  not  to 
protect  it  from  use  by  others.  (C.  C.  A.  2d 
C.)  873. 

PatenU. 

A  patent  on  a  bogus-coin  detector  for  use 
on  self-operating  vending  madiines  is  held 
not  to  be  void  for  want  of  utility  in  the  de- 
vice because  it  has  been  used  only  in  oon- 
nection  with  gambling  i^pliances,  where  it 
is  equally  capable  of  use  on  machines  used 
for  legitinu&te  purposes.  (C.  C.  A.  7th  G.) 
381. 
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RtSOM^  OF  T>BCr8ION8. 

(Public,  OmciAL,  Ajn>  Statutobt  HATnaa.) 


Highicays, 

The  right  to  bore  wells  within  the  limits 
of  a  highway  to  obtain  water  to  sprinkle 
the  road  and  keep  it  in  repair  is  held  not 
to  be  included  in  a  highway  easement 
(Cal.)  949. 

The  public,  by  laying  out  a  highway,  is 
held  not  to  acquire  a  right  to  prevent  the 
owner  of  the  fee  from  removing  and  apply- 
ing to  his  own  use  timber  standing  there- 
in, which  the  public  may  desire  to  preserve 
for  shade  or  ornamentation.     (N.  H.)   676. 

To  uphold  a  statute  imposing  the  duty 
upon  the  owners  or  occupants  of  abutting 
land  to  keep  the  sidewalks  free  from  snow 
and  ice,  it  is  held  that  there  must  be  no 
inequality  in  the  burden  imposed  on  the  re- 
spective classes  of  persons  upon  whom  the 
duty  is  imposed,  nor  unjust  discrimination 
in  favor  of  some  and  against  others.  (D.  C. 
App.)  430. 

A  municipal  corporation  is  held  to  have 
no  such  title  to  the  fee  of  its  streets  as  en- 
titles it  to  claim  compensation  from  a  rail- 
road company  which,  by  virtue  of  a  legisla- 
tive franchise,  occupies  a  portion  of  a  street 
for  a  crossing.     (Miss.)  561. 

A  statute  making  a  municipal  corpora- 
tion liable  for  injuries  caused  by  failure  to 
keep  its  streets  safe  for  travelers  ''with 
their  teams,  carts,  and  carriages"  is  held 
not  to  apply  in  favor  of  one  using  a  bi^- 
de,  when  such  means  of  conveyance  subse- 
quently comes  into  use.     (R.  I.)  234. 

IntomioaHng  liquora. 

An  ordinance  forbidding  the  use  of  screens 
in  places  where  liquor  is  sold,  or  of  side  or 
trap  doors,  or  the  keeping  of  games  and  de- 
vices for  amusements,  or  the  maintenance 
of  eating  places  therein,  and  requiring  all 
liquor  to  be  served  and  drunk  at  the  counter, 
and  that  the  saloon  shall  be  closed  during 
certain  hours,  and  forbidding  the  owners 
thereof  or  their  employees  from  being  in 
sudi  places  during  the  hours  when  the  sa- 
loons are  required  to  be  dosed,  is  held  not 
to  be  unreasonable.     (N.  C.)  902. 

The  right  of  the  legislature  to  provide  for 
the  destruction  of  intoxicating  liquors  kept 
for  illegal  sale,  without  granting  their  own- 
er a  jury  trial,  is  sustained.     (Aric.)  76. 

lAmitmiion  of  howra  of  labor. 

The  right  of  the  state  to  forbid  independ- 
ent contractors,  performing  work  for  it»  to 
require  their  employees  to  labor  more  than 
a  specified  number  of  hours  per  day,  either 
under  its  police  power,  or  on  the  groond 
that  the  l^slature  may  prescribe  rales  for 
the  manner  in  which  state  woik  shall  be 
performed,  is  denied.     (N.  Y.)  33. 

An  act  providing  an  eight>hour  day  for 
all  workingmen  in  mines,  smelten,  and  mills 


for    the   reduction    of   ores   is    sustained. 

(Nev.)  47. 

Legitimating  okildren  of  slaves, 
A  statute  legitimating  all  children  of 
slaves  which  have  been  recognized  by  the 
man  as  his,  althou^  the  father  and  mother 
have  ceased  to  cohabit. prior  to  the  passage 
of  the  act,  is  held  not  to  be  binding  on  a 
man  who  has  become  domiciled  in  another 
state.     (Mass.)    177. 

Restricting  sale  of  stock  of  goods  in  hulk, 
A  statute  prohibiting  solvent  merchants, 
under  penalty,  from  disposing  of  their 
stocks  in  bulk  without  giving  notice  to  their 
creditors  is  held  to  be  an  unconstitutional 
deprivation  of  liberty  and  property.  (Utah) 
308. 

Seizure  of  gaming  instruments. 

A  statute  authorizing  the  seizure  and 
withholding  of  gaming  tables  or  other  in- 
struments of  gaming  until  after  the  trial 
of  the  owner  on  a  charge  of  using  them  for 
gambling  purposes  is  held  not  to  be  uncon- 
stitutional as  depriving  a  person  of  his 
property  without  due  process  of  law.  (W. 
Va.)    616. 

Q<ime  laics, 

A  statute  authorizing  game  wardens  to 
seize  and  forfeit  to  the  state  summarily, 
without  affording  the  owner  thereof  oppor- 
tunity for  a  hearing,  all  guns,  ammunition, 
decoys,  fishing  tackle,  etc.,  in  actual  use  by 
persons  hunting  in  violation  of  the  game 
law,  is  held  to  be  void  as  depriving  the  own- 
er of  his  property  without  due  process  of 
law     (Neb.)  610. 

Puhiication  of  state  statutes. 
The  legislature  is  held  not  to  be  prohibit- 
ed by  any  provision  of  the  (institution  from 
granting  to  a  person  the  right  to  publish  the 
statutes  of  the  state,  and  making  such  stat- 
utes prima  fade  evidence  of  the  law,  nor 
from  purchasing  such  number  of  copies 
thereof  as  the  legislature  may  deem  neces- 
sary for  the  use  of  its  oiBcers.     (Neb.)  607. 


R£80m£  of  Deoisions. 
(Contractual  and  Coumsbcial  Rblationb.) 
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Forbidding  <issignment  of  wages, 
A  statute  prohibiting  the  assignment  of 
future'  wages  by  employees  is  held  not  to  be 
void  as  un  unreasonable  restraint  upon  the 
liberty  of  the  citizen,  or  as  depriving  him 
of  his  property  without  due  process  of  law. 
(lud.)  599. 

Forbidding  payment  of  wages  in  store  or- 
ders, 
A  statute  forbidding/  under  penalty,  per- 
sons or  corporations  engaged  in  private  en- 
terprises from  paying  employees  in  store 
orders  not  redeemable  in  cash  is  held  to  be 
unconstitutional  as  interfering  with  the 
right  to  contract.     (Mo.)  588. 

Docking  of  horses'  tails. 
A  statute  forbidding  the  use  of  horses 
whose  tails  kre  docked  after  its  passage  is 
held  not  to  be  void  as  an  imconstitutional 
deprivation  of  property.     (Ck>lo.)  424. 

Right  to  jury  trial. 

The  power  of  the  court  to  assess  the  dam- 
ages, in  case  of  default,  without  the  aid  of 
a  jury,  is  held  not  to  be  destroyed  by  a  con- 
stitutional provision  preserving  the  right  of 
trial  by  jury  inviolate,  where,  at  the  time 
of  the  adoption  of  the  (institution,  the 
court  followed  the  common-law  practice  of 
assessing  damages  in  such  cases  without 
calling  a  jury.     (R.  I.)  236. 

A  statute  which  provides  for  a  change  of 
place  of  trial  to  another  county  upon  the 
application  of  the  state's  attorney,  when  a 
fair  and  impartial  trial  cannot  be  had  in 
the  original  county,  is  held  not  to  be  invalid 
as  a  deprivation  of  the  constitutional  right 
of  trial  by  jury.     (N.  D.)   762. 

Jurisdiction  over  boundary  waters. 
The  enforcement  by  the  state  of  Minneso- 
ta of  its  fish  and  game  laws  on  the  Wis-' 
consin  side  of  the  main  channel  of  the  Mis- 
sissippi river  is  held  not  to  be  justifiable 
on  the  theory  of  common  ownership  of  the 
river  or  things  in,  or  on,  or  under,  the  same 
on  the  Wisconsin  side  of  the  main  channef. 
(Wis.)   953. 


II.    Cohthactuai«  and  Commbrcial  Rblatiors. 


Contr€U)t  in  restraint  of  trade. 
Where  three  coal-mining  companies  oper- 
ating in  the  same  vein  or  seam  in  dose  prox- 
imity to  one  another,  and  just  having  com- 
menced the  development  of  that  particular 
kind  of  coal,  organize  indirectly  and  nom- 
inally in  the  names  of  individuals  a  third 
corporation  to  act  as  their  general  sales 
agent,  and  each  gives  it  by  contract  the  ex- 
clusive right  to  sell  its  entire  output  of 
coal  at  prices  uniform  as  to  all  three  com- 
panies ;  and  the  agent  company  is  to  adver- 
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tise  and  introduce  the  coal  in  the  markets, 
establish  and  control  all  agencies  and  sub- 
agencies,  and  make  all  sales  and  oollectioosy 
and  deduct  for  its  compensation  ten  cents  per 
ton  out  of  the  proceeds  of  sale, — ^it  is 
held  that  the  contract  is  illegal  and  voidy 
as  tending  to  suppress  competition  and  re- 
strain trade,  contrary  to  public  policy.  (W. 
Va.)  342. 

Contract  made  on  Sunday. 
Hie  right  to  declare  a  contract  made  on 
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(Ck)MTRA.CTI7AL  AND  COMMIRCIAL  RK^ATIONS.) 


Sunday  void  because  opposed  to  public  pol- 
icy is  denied.     (N.  C.)  682. 

Impos8ibility  of  performing  oontrcLot. 
A  contract  to  repair  a  standing  build- 
ing and  construct  an  annex  thereto  which 
shall  become  an  integral  part  of  it  is  held 
to  be  discharged  by  the  destruction  by 
lightning  of  the  main  building  when  the 
work  is  practically  completed,  so  as  to  ren- 
der repair  and  completion  of  the  annex  im- 
possible without  the  reconstruction  of  the 
main  building.     (Ind.)    111. 

Aasignment  of  wages. 
An  assignment  of  wages  to  be  earned  in 
the  future  under  an  existing  contract  is 
held  to  be  valid,  and  the  fact  that  the  term 
of  employment  is  not  of  definite  duration  is 
held  to  be  immaterial.     (111.)  602. 

Conimot  "by  telephone  with  person  in  other 
county. 

An  agreement  by  a  resident  of  one  county, 
in  response  to  a  telephone  call  from  a  per- 
son residing  in  another  county,  that  he 
would  honor  a  draft  for  the  amount  in  case 
the  latter  should  advance  money  to  a  third 
person,  is  held  to  be  made  in  the  former, 
within  the  meaning  of  a  constitutional  pro- 
vision that  actions  on  contracts  may  be 
brought  in  the  county  where  they  are  made. 
(Cal.)   90. 

Banlcs. 

Knowledge  by  a  bank  of  the  insolvency  of 
factors  possessing  authority  to  deposit  mon- 
ey belonging  to  their  customers  in  their  own 
names  is  held  not  to  be  sufficient  to  charge 
it  with  liability  for  the  misappropriation  of 
such  funds  which  it  permits  to  be  chedced 
out  in  favor  of  third  persons,  although  by 
the  exercise  of  care  it  might  have  known 
that  a  misappropriation  was  being  effected. 
(Tex.)   820. 

Carriers. 

A  railroad  company  which  refuses  to  de- 
liver freight  because  of  refusal  to  pay  an 
excessive  charge  for  carriage  is  held  not  to 
be  able  to  escape  liability  for  the  loss  there- 
by caused  on  the  ground  that  the  one  mak- 
ing the  demand  had  not  obtained  posses- 
sion of  the  bill  of  lading  or  an  order  for  de- 
livery-from  the  nominal  consignee.  (N.  C.)' 
717. 

A  railroad  ticket,  although  torn  in  two 
pieces,  is  held  not  to  be  '^mutilated"  within 
the  meaning  of  a  stipulation  on  its  fa«*e 
that  it  shall  not  be  good  for  passage  if 
mutilated;  and  the  ticket  is  held  to  be 
valid  when  both  pieces  are  presented  to  the 
conductor  at  the  same  time,  and  it  is  ap- 
parent that  they  are  parts  of  the  same  tick- 
et, and  that  no  fraud  has  been  perpetrated 
upon  the  railroad  company.  (Ga.)  436. 
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Insurance, 

The  indorsement  by  the  clerk  of  an  iu- 
surance  company  of  a  slip  of  paper  notify- 
ing the  company  of  a  shipment  to  be  covered 
by  an  open  marine  policy  in  the  usual  way, 
with  the  amount  of  the  premium  and  the 
check  mark  indicating  ils  readiness  for  en- 
try in  the  books,  is  held  not  to  show  an  ac- 
ceptance of  the  risk  in  the  face  of  its  posi- 
tive rejection  by  the  oiBoers  of  the  com- 
pany as  soon  as  they  learned  that  it  was 
on  property  already  lost,  of  which  the  as- 
sured is  notified  without  delay.  (C.  C.  A. 
3d  C.)  387^ 

Breach  of  a  condition  In  an  insurance 
policy  on  a  building  and  the  furniture,  fix- 
tures, etc.,  and  the  stock  or  goods  therein, 
requiring  the  insured  to  take  an  inventory 
of  the  stock  at  stated  intervals,  to  keep  a 
set  ol  books,  and  preserve  such  inventory 
and  books  in  a  fire-proof  safe,  and  provid- 
ing that  the  entire  policy  shall  become  null 
and  void  for  failure  to  comply  therewith,  is 
held  not  to  avoid  the  policy  as  to  the  in- 
surance on  the  building  and  fixtures,  where 
the  building  and  its  contents  are  described 
separately,  and  the  insurance  is  apportioned 
between  the  building,  the  fixtures,  and  the 
merchandise,  a  certain  amount  being  speci- 
fied for  each.     (Okla.)  173. 

The  holder  of  a  purchase-money  mortgage 
is  held  to  have  no  insurable  interest  in  the 
life  of  the  v.ife  of  the  mortgagor,  who  did 
not  join  in  the  execution  of  the  mortgage 
debt.     (N.  C.)  161. 

The  recovery  by  the  next  of  kin  on  a  policy 
upon  the  life  of  one  murdered  by  the  bene- 
ficiary named  in  the  policy  is  held  not  to  be 
forbidden  by  public  policy.     (111.)  508. 

Bills  of  lading, 

A  merchant  who  ships  goods  to  his  broker 
without  conveying  title  to  him,  but  purely 
for  the  purpose  of  distribution  to  others,  and 
sends  to  him  a  bill  of  lading  indorsed  in 
blank  for  the  goods,  the  possession  of  which, 
by  the  general  custom  of  trade,  is  r^pirded 
as  evidence  of  the  right  to  dispose  of  the 
property,  is  held  not  to  be  able,  in  an  action 
of  trover,  to  recover  the  goods  from  a  bank 
which  has,  in  good  faith,  and  without  notice 
of  the  owner's  title,  taken  the  bill  of  lading 
as  security  for  a  loan  of  money  to  the  broker 
on  his  individual  account,  and  converted  the 
property  upon  default  in  payment  of  itt^ 
debt.     (Ga.)  443. 

Telegrams, 

In  the  absence  of  negligence  on  its  part 
a  telegraph  company  is  held  not  to  be  liable, 
because  of  the  delivery  of  a  fraudulent  tele- 
gram sent  by  one  who  tapped  the  oompany*s 
wires,  to  make  good  the  loss  resulting  from 
the  sendee's  reliance  upon  the  faith  of  its 
authenticity.     (Tex.)  805. 


(SOCIBTTW-DOICISTIC    RSLATIONS.- 

8ale, 

Immediate  delivery,  followed  by  actual 
and  continual  change  of  possession,  as  re- 
quired by  statute  to  make  a  valid  sale  of 
personal  property,  is  held  to  be  sufRciently 
shown  from  the  fact  that  a  purchaser  of 
fruit  in  bins  sent  a  representative  the  same 
evening  to  take  possession  of  it,  and  the 
next  morning  sent  men  to  prepare  it  for 
shipment,  although  on  the  day  of  the  pur- 
chase the  fruit  wa«  not  moved  from  where 
it  was  when  the  sale  took  place.     (Cal.)  943. 

The  sale  of  flour  in  quantity  by  the  barrel, 
to  one  who  intends  to  resell  it  under  a  repre- 
sentation that  it  is  of  a  certain  quality, 
without  oi^ortunity  of  inspection  on  the 
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part  of  the  purchaser,  is  held  to  give  him 
the  right  to  rescind  in  case  the  flour  proves 
to  be  of  inferior  quality.     (Ark.)  80. 

A  purchaser  of  machinery  is  held  to  have 
no  right  to  rescind  the  contract  merely  be- 
cause the  patents  under  which  it  is  manu- 
factured are  in  dispute.     (S.  C.)  294. 
Attorney's  duty  to  client. 

An  attorney  is  held  to  have  no  right  to 
withhold  from  his  client  information  ac- 
quired by  him  in  the  exercise  of  such  at- 
torneyship, and  use  the  same  to  extort  an 
increased  compensation  from  his  client,  or 
coerce  him  into  a  contract  he  would  not 
have  entered  into  upon  full  information. 
(W.  Va.)  348. 


III.  S001STII8. 


The  members  of  an  unincorporated  mutual 
beneflt  association  are  held  not  to  be  sub- 
ject to  suit  by  the  beneficiary  of  a  deceased 
member  for  their  respective  shares  of  such 
beneflt,  where  the  by-laws  of  the  association 


contemplate  the  collection  and  disbursement 
of  benefits  by  officers,  and  forfeiture  of  mem- 
bership is  the  only  penalty  provided  for  fail- 
ure to  pay  an  assessment.     (Ind.)  616. 


IV.    D0MB8TIO  Ii£LATIONI<. 


Cueiody  of  illegitimate  child. 

The  putative  father  of  a  bastard  child  is 
held  to  be  entitled  to  the  possession  of  it,  as 
against  its  maternal  relatives,  after  the 
death  of  its  mother,  where  there  is  nothing 
to  show  that  he  is  an  improper  person  to 
have  custody  of  it.     (Miss.)  689. 

Liability  for  necessaries  furnished  wife. 

The  obligation  of  a  man  to  pay  for  neces- 
saries furnished  to  his  wife,  with  whom  he 
is  living,  upon  the  theory  of  implied  agency 
on  her  part,  is  denied  where  she  was  amply 
supplied  with  articles  of  the  same  character 


as  those  purchased,  or  was  furnished  with 
ready  money  with  which  to  pay  cash  for 
them.     (N.  Y.)  629. 

Alimony. 
A  pension  received  by  a  soldier  of  the 
Civil  War  from  the  Federal  government  is 
held  to  be  properly  taken  into  consideration 
as  part  of  his  resources,  in  fixing  the  future 
alimony  to  be  paid  by  him,  when  his  wife 
is  granted  a  divorce,  although,  under  the 
Federal  statutes,  it  is  not  subject  to  seizure 
by  any  legal  process  until  it  has  reached 
his  possession.     (Vt.)  332. 


V.  Torts  ;  N£oliobncb;  Inj  dribs. 


A  street  car  company  which  removes  from 
its  tracks  an  obstruction  wrongfully  placed 
there  by  trespassers  is  held  not  to  be  bound 
to  place  it  where  it  will  not  be  dangerous 
to  travelers  upon  the  highway ;  nor  to  be  lia- 
ble for  injury  to  a  traveler  in  case  it  leaves 
the  obstruction  in  the  traveler's  path  after 
dark,  unmarked  by  light,  so  that  the  trav- 
eler comes  into  contact  with  it  to  his  injury. 
(R.  1.)  231. 

OonfiMion  of  goods. 

An  assignee  of  a  gas  lease,  which,  to  avoid 
accounting  to  its  assignor  for  his  share  of 
the  profits  of  a  well  to  which  he  is  entitled 
under  the  contract  of  assignment,  fraudu- 
lently commingles  the  product  of  the  well 
with  the  product  of  other  wells  without 
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keeping  any  account  or  preserving  any  rec- 
ord of  the  amount  of  gas  produced  by  it,  is 
held  to  be  obliged  to  account  for  the  pro- 
portionate part  called  for  by  the  contract, 
of  the  whole  amount  of  gas  produced  and 
sold  by  it,  under  the  principle  which  is  ap- 
plied in  case  of  the  fraudulent  confusion  of 
goods.     (Pa.)  218. 

Unfair  competition. 

The  use  upon  bottles  containing  water 
from  the  Saratoga  Spring  of  a  label  in  which 
the  word  ''Saratoga"  is  made  inconspicuous, 
and  the  word  "Vichy"  prominent,  so  that 
when  the  bottles  are  standing  on  a  table 
or  shelf  the  word  "Vichy"  is  the  prominent 
object  of  sight,  is  held  to  be  unfair  compe- 
tition with  bottled  waters  from  the  com- 
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mune  of  Vichy  in  France,  which  had  long 
been  upon  the  market  under  that  name. 
(C.  C.  A.  2d  C.)   830. 

The  use  of  geographical  or  descriptive 
terms  to  palm  off  the  goods  of  one  manufac- 
turer or  vendor  as  those  of  another,  and  to 
carry  on  unfair  competition,  is  held  to  be 
lawfully  enjoined  by  a  court  of  equity  to 
the  same  extent  as  the  use  of  any  other 
terms  or  symbols.     (C.  C.  A.  8th  C.)  878. 

Malice. 
A  patron  of  a  street  railway  company  is 
held  to  incur  no  liability  to  a  conductor  by 
reporting  to  the  superintendent  of  the  com- 
pany his  misconduct,  while  on  duty,  toward 
a  passenger,  though  in  making  the  report  he 
is  prompted  by  ill  will  and  a  desire  to  secure 
the  conductor's  discharge  from  the  service 
of  the  company.     (Ohio)  856. 

iialicioita  prosecution, 

A  right  of  action  for  malicious  prosecu- 
tion of  a  civil  action  in  which  there  is  no 
arrest  or  attachment  of  property,  and  no 
special  injury  inflicted  which  would  not 
necessarily  result  from  the  prosecution  of 
any  similar  suit,  is  denied.  (Wash.)  826. 
lAbel. 

A  publication  by  a  newspaper  charging  a 
candidate  for  nomination  for  a  public  office 
with  a  criminal  offense  is  held  to  be  in  no 
way  privileged,  but  to  be  made  at  the  risk 
of  the  publisher,  who,  to  escape  liability  for 
libel,  must  prove  the  truth  of  the  charge 
made.     (Del.)  980. 

That  two  persons  had  been  engaged  in  the 
publication  of  a  series  of  libelous  articles 
against  each  other  is  held  to  be  properly 
taken  into  consideration  in  assessing  the 
damages  in  a  suit  by  one  based  on  the  pub- 
lication of  the  other.     ( Ark. )  937. 

The  business  of  pretending  to  heal  absent 
patients  by  supernatural  powers  without 
medicine  or  surgery  is  held  to  be  fraudulent, 
and  not  protected  by  the  law  against  libel, 
although  many  persons  claimed  to  have  been 
benefited  by  the  treatment.  (Mo.)  584. 
Assault  on  guest  at  inn  by  servant. 

An  innkeeper  is  held  not  to  be  liable,  in 
the  absence  of  negligence  on  his  part,  for 
injuries  to  a  guest  caused  by  an  assault 
committed  by  a  servant  employed  in  the  inn. 
(Cal.)   88. 

Imputed   negligence. 

One  riding  in  a  conveyance  controlled  by 
her  father  is  held  not  to  be  chargeable  with 
his  negligence,  which  combines  with  that 
of  persons  in  charge  of  another  conveyance 
to  bring  them  into  collision  to  her  injury. 
(N.  C.)   722. 

Proximate  cause  of  injury. 

That  injury  to  one  attempting  to  drive  a 
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horse  across  a  railroad  track  would  not  have 
happened  but  for  the  unsnapping  of  a  line 
is  held  not  to  relieve  the  railroad  company 
from  liability  for  the  injury,  if  the  horse 
was  frightened  by  defendant's  negligence, 
and  the  unsnapping  of  the  line  was  caused 
by  its  rearing  because  of  the  fright. 
(Mich.)  553. 

Injury  to  person  using  path  along  railroad 
right  of  way. 
A  railroad  company  which  permits  the 
public  to  use  its  right  of  way  to  travel  oa 
foot  at  a  particular  place  so  oontinuounly 
and  frequently  as  to  result  in  a  well -beaten 
and  clearly  defined  path,  plain  and  open, 
is  held  to  be  bound  to  use  ordinary  care  not 
to  maintain  pitfalls  or  unsafe  conditicHis 
which  may  result  in  injury  to  one  attempt- 
ing to  use  the  path  relying  on  the  safety 
suggested  by  the  implied  invitation  arising 
from  the  visible  conditions.     (S.  C.)  286. 

Negligence  in  going  to  rescue  of  person  in 
danger. 
A  telephone  lineman  is  held  not  to  be 
guilty  of  negligence  in  going  to  the  rescue  of 
a  fellow  workman  who,  while  on  a  telephone 
pole,  received  a  shock  caused  by  the  wire  he 
was  handling  coming  in  contact  with  the 
span  wire  of  an  electric  street-car  system, 
which,  because  of  the  defective  insulation  of 
the  hanger  by  which  it  was  connected  with 
the  trolley  wire,  was  heavily  charged  with 
electricity,  whereupon  he  fell  headlong,  and, 
his  spur^  catching  on  a  spike  on  the  pole, 
himg  suspended  in  the  air;  and,  the  railroad 
company  is  held  to  be  liable  for  the  death 
of  the  lineman,  where,  in  his  effort  to  relieve 
his  fellow  worker,  he  seized  the  telephone 
wire,  which  had  become  charged  with  elec- 
tricity through  the  negligence  of  the  rail- 
road company,  and  was  instantly  killed. 
(La.)   129. 

Injury  to  officer  serving  process. 
A  small  boat  used  for  the  common  car- 
riage of  passengers  for  hire,  and  having 
neither  sleeping  apartments  nor  places  for 
meals,  is  held  not  to  be  a  dwelling  house,  so 
as  to  justify  the  forcible  resistance  of  an 
officer  who  attempts  to  enter  it  to  serve 
process,  although  a  seat  in  the  boat  is  used 
for  a  sleeping  place  by  the  person  in  posses- 
sion of  the  boat.     (Mich.)   559. 

Injury  to  patient  in  hospital. 
A  hospital  organized  exclusively  for  char- 
ity is  held  not  to  be  liable  for  injury  to  a 
patient  caused  by  the  negligence  of  its  care- 
fully selected  nurse,  even  though  a  charge  is 
made  and  paid  for  the  services  rendered, — 
at  least  if  the  amount  paid  does  not  make 
full  pecuniary  compensation  for  such  serv- 
ices.    (C.  C.  A.  Ist  C.)  372. 
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Injury  by  blasting. 

The  operation  of  a  stone  quarry  on  city 
lots  for  a  long  period  of  time  by  means  of 
blasting,  which  causes  vibrations  of  the 
earth  and  air  in  such  a  manner  as  to  render 
an  adjoining  dwelling  unsafe  for  occupation, 
and  causes  rents  in  its  walls,  is  held  to 
render  the  one  responsible  therefor  liable 
for  the  injury,  although  he  uses  due  care  in 
the  prosecution  of  the  work.     (Mont.)  655. 

Blasting  by  the  use  of  gunpowder  or  dyna- 
mite is  held  to  be  an  appropriate  and  justi- 
fiable mode  of  removing  rock  from  the  right 
of  way  of  a  railroad  in  order  to  bring  it  to 
grade,  where  the  blasting  is  done  with  rea- 
sonable care.     (C.  C.  A.  8th  C.)  659. 

Injury  by  tnoving  house  in  street. 

A  person  licensed  to  move  houses  in  a 
city  is  held  to  be  legally  liable  for  damages, 
done  by  him  while  moving  a  house  through 
the  streets,  to  the  wires  and  property  of  n 
telephone  company  duly  authorized  by  or- 
dinance to  establish  a  telephone  system  in 
such  city,  and  maintained  therein.  (N.  D.) 
771. 

Injury  to  servant, 

A  hostler  in  charge  of  an  engine  running 
through  a  yard  is  held  not  to  be  a  fellow 
servant  of  a  car  inspector  at  work  therein, 
so  as  to  relieve  the  company  from  liability 
for  injuries  inflicted  by  him  upon  the  in- 
spector by  the  negligent  running  of  the  en- 
gine.    (Ky.)   122. 

Ifegligenoe  of  independent  contractor. 

A  property  owner  is  held  not  to  be  able 
to  relieve  himself  from  liability  for  injuries 
to  a  traveler  upon  the  highway  by  reason  of 
the  negligent  failure  to  guard  and  light 
after  dark  a  trench  opened  in  the  highway 
to  connect  his  dwelling  with  the  street  wa- 
ter main,  by  employing  an  independent  con- 
tractor to  perform  the  work.     (N.  H.)  742. 

A  competent  person  who  undertakes  to 
construct  the  brick  work  on  a  building  with 
his  own  employees  and  according  to  his  own 
discretion  is  held  to  be,  as  to  such  work, 
an  independent  contractor,  for  whose  negli- 
gence the  owner  of  the  building  is  not  re- 
sponsible.    (Va.)  445. 

One  who  contracts  for  the  sinking  of  a 
shaft  on  his  property,  agreeing  to  furnish 
the  necessary  tools,  including  a  "hoist," 
while  the  other  party  is  to  furnish  the  labor, 
is  held  not  to  be  liable  for  an  injury  to  an 
employee  through  the  breaking  of  a  rope 
used  on  the  hoist,  which  is  su£Scient  when 
furnished,  but  is  allowed  by  the  contractor 
to  become  defective.    *(Ky.)  455. 

One  who  contracts  to  construct  bridge 
abutments  according  to  plans  and  specifica- 
tions already  prepared  for  one  who  has 
taken  the  contract  for  the  construction  of 
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the  bridge  is  held  to  be  an  independent  con- 
tractor, for  whose  acts  the  employer  is  not 
responsible,  although  his  agent  exercises 
some  kind  of  general  supervision  for  the  pur- 
pose of  seeing  that  the  work  is  done  accord- 
ing to  the  contract.  (C.  C.  A.  6th  C.)  620. 
One  who  employs  another  to  manufacture 
furniture  for  him,  furnishing  all  the  mate- 
rials, tools,  and  machinery  for  the  purpose, 
among  which  is  a  machine  which  is  safe  to 
operate  under  proper  instructions,  but  dan- 
gerous to  operate  without  instructions,  is 
held  to  have  no  right,  in  an  action  for  injury 
to  a  person  using  the  machine  because  of 
failure  to  notify  him  of  its  dangerous  char- 
acter and  give  him  instructions  as  to  oper- 
ating it,  to  set  up  the  defense  that  the  in- 
jured person  was  an  employee  of  an  inde- 
pendent contractor,  since  under  the  circum- 
stances the  resulting  injury  might  have  been 
anticipated  as  a  direct  or  probable  conse- 
.quence  of  the  performance  of  the  work  con- 
tracted for,  if  reasonable  care  should  be 
omitted.     (Ohio)  833. 

Death  of  steamship  passenger. 
The  owner  of  a  steamship  is  held  to  be 
liable  for  the  death  of  a  passenger  drowned 
by  the  swamping  of  a  boat  sent  to  convey 
him  from  the  shore  to  the  vessel,  where  the 
officer  in  charge  of  the  boat  permits  it  to  at- 
tempt the  journey  in  an  overloaded  condi- 
tion, although  the  passengers  are  themselves 
guilty  of  contributory  negligence  in  fail- 
ing to  leave  the  boat  when  told  that  it  is 
overloaded,  and  requested  to  do  so.  (C.  C. 
A.  9th  C.)  84. 

Municipal  corporations;  liability  for  in- 
juries, 

A  municipal  corporation  is  held  not  to  be 
liable  for  the  death  of  one  killed  by  the  fall 
of  material  from  a  building  in  process  of 
construction  adjoining  a  street,  by  the  mere 
fact  that  it  granted  a  permit  for  the  con- 
struction of  the  building,  and  took  no  pre- 
cautions to  warn  passersby  of  danger  in 
using  the  street  pending  the  construction  of 
the  building.     (Wash.)  333. 

A  municipal  corporation  is  held  to  be  lia- 
ble for  injuries  to  property  upon  which  it 
casts  surface  water  in  a  body  across  inter- 
vening land  by  means  of  a  drain  or  culvert 
in  a  highway,  although  no  more  water  is 
collected  than  would  have  naturally  flowed 
upon  the  property  in  a  diffused  condition. 
(R.  I.)   250. 

The  creation  by  the  legislature  of  a  com- 
mission to  erect  public  buildings  for  a  mu- 
nicipal corporation  is  held  not  to  relieve 
the  city  from  liability  for  injuries  caused  by 
the  negligent  operation  of  elevators  in  a 
building  after  it  has  been  turned  over  to 
the  city,  where  the  commission  is  given  no 
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power  to  maintain,  rebuild,  repair,  or  refur- 
nish the  building  after  it  has  onoe  parted 
with  possession  of  it.     (Pa.)  214. 

A  municipal  corporation  is  held  not  to 
be  able  to  ratify  the  act  of  the  superin- 
tendent of  its  waterworks  system  in  enter- 
ing upon  private  property  and  connecting  a 
well  there  located  with  the  city  water  mains 
without  the  consent  of  its  owner,  so  as  to 
become  liable  for  the  water  taken  from  the 
well.     (S.  D.)  158. 


Lo9S  of  package  in  mails. 
A  railroad  company  transporting  mail, 
either  under  contract  with  the  goremment 
or  by  rea«on  of  the  general  laws  and  the  reg- 
ulations of  the  Postoffice  Department,  is 
held  to  be  an  agent  of  the  government,  and 
not  liable  to  individuals  for  loss  of  mail 
through  negligence  of  its  subordinate  em- 
ployees.    (C.  G.  A.  8th  C.)  397. 
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PurcKaae  pendente  lite. 
The  title  secured  by  a  purchase,  by  a 
stranger  after  an  appeal  has  been  taken 
from  the  judgment,  from  one  who  has  pur- 
chased mortgaged  real  estate  at  his  own  fore- 
closure sale,  is  held  to  be  subject  to  be  de- 
feated by  a  reversal  of  the  judgment,  not- 
withstanding the  execution  of  the  judgment 
was  not  superseded  pending  the  appeal. 
(Gal.)  419. 

Finder. 

The  right  of  one  who,  while  in  the  employ 
of  another,  finds  upon  the  latter's  premises 
money  evidently  hidden  and  forgotten  by  an 
unknown  owner,  to  maintain  an  action  of 
trover  against  his  employer,  where  the  latter 
takes  the  money  out  of  his  possession  and 
refuses  to  restore  it,  is  sustained.  (Or.) 
526. 

Fixtures. 

The  main  belt  which  transmits  the  power 
from  an  engine  which  is  so  affixed  to  the 
building  as  to  be  real  estate,  to  the  ma- 
chinery in  the  mill.,  is  held  to  be,  as  between 
the  owner  and  attaching  creditors,  real  es- 
tate.    (C.  C.  A.  2dC.)  327. 

Water  rights. 
Users  of  water  from  a  ditch  or  canal  are 
held  to  be  entitled  to  sell  and  transfer  the 
right  to  use  such  waters ;  and  the'  purchaser 
is  held  to  have  a  right  to  transfer  it  to  other 
lands  under  the  ditch  or  canal,  so  long  as  the 
change  of  place  does  not  interfere  with  the 
rights  of  others.     (Idaho)  407. 

Advancements. 

The  execution  of  releases  from  part  only 
of  the  children  to  whom  advancements  are 
made,  of  all  further  interest  in  the  estate,  is 
held  not  to  destroy  their  right  to  share  an 
intestate  property  thereafter  accumulated 
by  the  ancestor,  where  all  his  children  had 
shared  equally  in  the  advancements.  (Va.) 
578. 

Wills. 

A  legacy  to  a  particular  church  of  which 
testator  is  a  member  is  held  to  lapse  with 
the  termination  of  the  church's  existence, 
65  L.  R.  A. 


and  not  to  be  capable  of  administration  C!f 
pr^s,  although  the  church  was  for  the  benefit 
of  deaf  mutes,  and  the  work  in  their  behalf 
is  carried  on  by  the  corporation  into  which 
the  legatee  was  consolidated,  where  there  is 
nothing  to  indicate  that  the  continuation  of 
the  work,  rather  than  the  church  itself,  was 
the  object  of  the  testator's  bounty.  (R.  I.) 
225. 

Deeds. 
A  condition  in  a  deed  of  a  small  parcel 
of  land  that  no  griun  shall  ever  be  handled 
on  the  land  granted,  which  contains  no  facili- 
tiei  for  handling  grain  at  the  time  of  the 
grant,  is  held  not  to  be  unreasonable  or  con- 
trary to  public  policy.     (HI.)  511. 

Covenants. 
A  covenant  on  the  part  of  a  vendor  of 
land,  which  forms  part  of  the  consideration 
of  the  grant,  to  open  a  way  through  another 
tract  which  he  does  not  at  the  time  own, 
but  contemplates  purchasing,  is  held  not  to 
run  with  the  latter  tract  after  it  comes  into 
possession  of  the  vendor,  and,  therefore,  not 
to  be  enforceable  against  his  grantee.  ( Or. ) 
799. 

Oift. 

Parol  instructions  by  one  who  has  given 
money  to  another  for  safe  keeping,  which 
has  been  deposited  by  the  latter's  husband  in 
a  bank  upon  a  certificate  taken  in  his  own 
name,  to  the  one  to  whom  the  money  was 
delivered,  as  to  the  persons  to  whom  it  is  to 
be  paid  after  the  death  of  the  donor,  with- 
out any  instruction  in  writing  or  delivery  of 
the  certificate  of  the  deposit,  are  held  not  to 
be  sufficient  to  effect  a  valid  gift  eausa  mor- 
tis.    (Pa.)  813. 

Guaranty . 

Notice  of  acceptance  is  held  not  to  be  nec- 
essary to  bind  one  who  executes  a  paper  by 
which  he  "hereby"  guarantees  a  debt  which 
another  now  owes,  or  may  owe  in  the  future, 
to  a  specified  amount,  the  instrument  ex- 
pressly stating  that  it  is  to  remain  in  full 
force  until  the  debt  is  fully  dischafged  or  the 
agreement  is  relinquished  in  writing.  (N. 
C.)  729. 


RfisVMi  OF  DRCI8ION8. 

(Civil  Rbmedies;  Rulbs  amd  Privciplkb.) 

VII.    Civil  Kbmbdibr;  Rulbs  and  Pbimciplbs. 


1001 


Creditors  of  a  vendor  of  a  stock  of  goods 
are  held  to  have  a  right  of  action  against 
the  grantee  upon  his  agreement  with  the 
vendor  to  pay  such  creditors  out  of  the  pur- 
chase money.     (N.  C.)  736. 

A  child  living  in  the  family  of  his  father, 
upon  property  in  which  he  has  no  property 
right,  is  held  to  have  a  right  of  action 
against  one  who  maintains  a  well  on  adjoin- 
ing property  in  such  a  condition  as  to  con- 
stitute a  nuisance  which  renders  the  child 
ill  to  his  injury.     (Tex.)  818. 

A  member  who  has  been  wrongfully  ex- 
pelled from  an  unincorporated  benefit  so- 
ciety is  held  to  be  entitled  to  abandon  all 
claims  to  reinstatement,  and  resort  to  an  ac- 
tion for  damages  for  the  injury  inflicted 
upon  him  by  the  expulsion.  (Conn.)  02. 
MandamiU, 

The  right  of  a  writ  of  mandamus  to  com- 
pel the  removal  from  the  records  of  a  state 
prison  of  the  photograph,  description,  and 
measurements  of  a  person  sentenced  to 
death,  but  whose  sentence  is  afterwards  re- 
versed, and  who  is  subsequently  acquitted  of 
the  charge  against  him,  is  denied.  (N.  Y.) 
104. 

Ejectment. 

£jectmeut,  and  not  a  bill  in  equity  for  an 
injunction,  is  held  to  be  the  appropriate 
remedy  to  oust  from  possession  one  who  has 
entered  upon  premises  under  an  oil  and  gas 
lease  which  is  alleged  to  be  invalid,  and  has 
erected  necessary  machinery,  drilled  a  well, 
and  is  proceeding  to  drill  others.  (Pa.) 
200. 

Speoifio  performanoe. 

Specific  performance  of  a  contract  to  sell 
and  deliver  a  crop  of  hops  is  held  not  to  be 
properly  refused  on  the  ground  that  the  rem- 
edy is  not  mutual,  because  a  clause  in  the 
contract  leaves  the  purchaser  free  to  reject 
the  hops  tendered  if  they  are  not  of  proper 
quality  and  in  proper  condition.     (Or.)  783. 

Injunction, 
See  also  supra,  V.,  Unfair  Competition, 

The  right  of  the  owner  of  an  island  to  an 
injunction  to  compel  the  removal  of  nets  set 
in  the  adjoining  waters  in  such  a  manner  as 
to  constitute  a  public  nuisance  is  sustained 
where  they  interfere  with  the  access  to  and 
from  the  island,  and  the  one  responsible  for 
them  is  insolvent,  so  that  an  action  for 
damages  would  not  afford  adequate  relief. 
(N.  C.)  030. 

The  jurisdiction  of  a  court  of  equity  to 
enjoin  ticket  brokers  from  disposing  of,  or 
attempting  to  transfer,  tickets  which  they 
have  purchased  with  notice  from  persons 
who  agreed  that  they  should  not  be  trans- 
ferred, is  sustained.  •  (Mo.)  130. 
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Estoppel. 

Stockholders  in,  and  owners  of,  land 
served  by  an  irrigation  ditch,  who  tacitly 
aasent  to,  and  are  present  without  objection 
during  the  extension  of,  the  canal  over  other 
land  of  theirs  for  the  purpose  of  changing 
the  point  of  intake,  are  held  to  be  estopped 
from  objecting  to  the  maintenance  of  the 
canal  after  its  completion.  (Cal.)  040. 
Removal  of  causes. 

A  denial  of  the  right  of  a  corporation  in- 
corporated in  another  state  to  remove  a 
cause  into  a  Federal  court,  on  the  ground  of 
diverse  citizenship,  from  a  court  of  North 
Carolina,  in  which  it  has  been  sued  by  a 
citizen  of  the  latter  state,  on  the  ground 
that  the  corporation  has  become  a  domestic 
corporation  under  the  state  statute,  as  it 
was  compelled  to  do  in  order  to  obtain  the 
privilege  of  doing  business  in  that  state,  i^ 
held  not  to  deprive  the  corporation  of  any 
rights  under  the  Federal  Constitution.  (N. 
C.)  016. 

Judgment. 

Heirs  at  law  are  held  not  to  be  entitled 
to  the  benefit  of  a  judgment  in  an  action 
by  a  coheir  to  set  aside  a  deed  of  the  an- 
cestor, where  they  were  not  made  parties 
to  the  suit,  and  it  was  not  brought  for  their 
benefit.     (N.  C.)  024. 

A  judgment  dismissing  the  action  and  a«- 
sessing  costs  against  plaintiff,  entered  upon 
a  verdict  for  defendant  in  a  suit  to  recover 
possession  of  real  estate  which  involves  two 
issues, — one  as  to  the  plaintiff's  title  and 
the  other  as  to  the  right  of  possession,— 
without  disclosing  upon  which  the  judgment 
is  based,  is  held  not  to  bar  a  subsequent  ac- 
tion for  possession,  although  the  statute 
contemplates  thnt  the  title  shall  be  tried  in 
such  actions,  and  makes  the  judgment  con- 
clusive as  to  the  estate  in  such  property  and 
the  right  of  possession  thereof,  so  far  as 
the  same  is  thereby  determined.     (Or.)  700. 

Evidence. 

Persons  sued  for  the  search  of  a  citizen's 
house  without  a  warrant  are  held  to  be  en- 
titled to  prove  the  presence  of  bloodhounds 
in  the  searching  party,  and  the  use  made  of 
them,  as  bearing  upon  the  question  of 
malice;  but  the  right  to  introduce  evidence 
as  to  the  breeding  and  training  of  the 
hounds  is  held  to  be  inadmissible.  (Iowa) 
510. 

Perpendicular  marks  across  the  signature 
of  a  will,  made,  apparently,  to  cancel  it,  are 
held  not  be  writings,  within  the  meaning  of 
a  statute  permitting  the  comparison  of  writ- 
ings by  experts  so  as  to  admit  opinion  evi- 
dence of  their  origin.     (N.  Y.)  05. 
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(Cbiminal  Law 
Refusal  to  strike  out  evidence. 

Refusing  to  strike  out  the  opinion  of  a 
witness  as  to  the  genuineness  of  signatures 
in  evidence  upon  withdrawing  other  signa- 
tures which  had  been  introduced  for  the 
purpose  of  comparison  is  held  not  to  bo 
error,  where  the  witness  had  seen  the  per- 
son, who  is  alleged  to  have  written  the  sig- 
natures, write,  as  to  which  he  testifies,  and 
is,  therefore,  competent  to  give  his  opinion 
as  to  their  genuineness  independently  of  any 
comparison  with  other  signatures  in  evi- 
dence.    (S.  D.)    161. 

Damages, 

Words  of  provocation  are  held  to  be  prop- 
erly considered  in  mitigation  of  punitive,  but 
not  of  compensatory,  damages.     (Ohio)  860. 

The  owner  of  a  building  negligently  de- 
stroyed by  fire  while  in  possession  of  the 
tenant  is  lield  not  to  be  able  to  recover  from 
one  responsible  for  the  loss  the  whole  value 
of  it;  but  it  is  held  that  from  such  value 
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must  be  deducted  the  value  of  the  leasehold. 
(Tenn.)  298. 

The  right  to  recover  damages  for  mental 
suffering  for  failure  to  deliver  a  telegram, 
although  not  accompanied  by  ph3r8ical  suffer- 
ing or  injury,  is  sustained.     (Nev.)   666. 

Knowledge  by  one  contracting  to  purchase 
real  estate  that  the  vendor  has  only  an  op- 
tion contract  to  purchase,, and  has  contract- 
ed to  sell  the  sawed  timber  on  the  land  to 
a  third  person,  is  held  not  to  deprive  him  of 
his  right  to  damages  for  loss  of  his  bai^in 
in  case  the  vendor  refuses  to  convey  any- 
thing except  the  land  free  from  the  timber. 
(Wis.)  973. 

One  who  sues  for  breach,  before  the  time 
of  performance  arrived,  of  a  contract  to  em- 
ploy him  as  manager  of  an  opera  house  for 
a  compensation,  to  consist  in  part  of  a  share 
of  the  net  profits,  is  held  not  to  be  entitled 
to  recover  as  damages  a  share  of  the  amount 
for  which  his  employer  disposed  of  the  lease 
subsequent  to  the  time  when  such  emplc^- 
ment  should  hi^ve  begun.     (Tex.)  302. 
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Larceny. 
That  a  man  may  be  guilty  of  larceny  of 
property  which  the  Constitution  makes  the 
sole  and  separate  property  of  his  wife  is  de- 
cided.    (Ark.)  71. 

Homicide  by  soldier  in  obedience  to  orders. 
A  private  soldier  who  has  been  stationed 
to  guard  a  residence,  which,  during  a  time 
of  rioting  and  disorder,  has  been  dynamited, 
and  against  which  threats  have  been  made 
to  repeat  the  ofTense,  with  orders  to  shoot 
to  kill  any  person  found  prowling  about  the 
house,  is  held  to  be  guilty  of  no  crime  if  he 
shoots  a  person  who  approaches  the  building 
and  refuses  to  obey  his  command  to  halt. 
(Pa.)  193. 
On  h.  R.  A. 


Evidence  of  declarations  of  child. 
That  a  child  is  too  young  to  be  a  compe- 
tent witness  because  of  inability  to  compre- 
hend the  obligation  of  an  oath  is  held  not 
to  preclude  the  admission  in  evidence  of  its 
declarations  as  part  of  the  res  gestce. 
(Tex.  Crim.  App.)   316. 

Injunction, 
A  Federal  court  is  held  to  have  no  juris- 
dictioil  to  enjoin  a  state  food  commissioner 
from  proceeding  to  enforce  a  pure-food  stat- 
ute of  the  state  by  criminal  prosecution  on 
the  ground  that  he  has  erroneously  con- 
strued the  statute  to  include  matters  not 
within  it.     (C.  C.  A.  6th  C.)  864. 
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b.  Bffect  of  notice  to  tradesmen       532 

IV.  Family  necessaries  582 
V.  Husband's  liability  affected  by  style 

of  life  he  adopts 

a.  In  general  534 

b.  Bffect  of  notice  to  tradesmen        688 

c.  Burden  of  proof  588 
VI.  Presumptive    agency    arising    from 

cohabitation 

a.  In  general  539 

b.  May  be  rebutted 

1.  In  general  639 

2.  By  proof  of  ample  provision 

otherwise   made    by 
husband 

(a)  In  general  540 

(b)  Allowance  542 
8.  By     proof     of     notice     to 

tradesmen  544 

4.  By    proof   of   authority    in 

wife       privately        with- 
drawn 545 

5.  By   proof   of   extravagance 

of  the  purchases  547 

6.  Burden  of  proof  548 
VII.  Authority    implied    from    husband's 

assent  to  previous  transactions         548 
VIII.  Liability  of  husband,  by  reason  of  es- 
toppel   or    ratlflcatlon,    for    wife's 
purchases,  upon  his  credit,  of  arti- 
cles for  personal  use  549 
IX.  When  husband  is  an  infant                    550 
X.  Money  loaned  wife  to  purchase  nec- 
essaries                                                 550 
XI.  In  absence  of  certainty  as  to  whom 

credit  was  given  551 

XII.  Statutes  561 

Illegritlmney. 

Conflict  of  laws  as  to  legitimacy  177 

Right  of  mother  or  reputed  father  of  il- 
legitimate child  to  its  custody  or  con- 
trol :— 
I.  Mother  generally  entitled  to  custody     689 
II.  Reputed  father's  right  to  custody  in 

general  690 

III.  Rights  of  mother  or  reputed  father  as 

against  each  other 

a.  Mother's  right  as  against  reputed 

father  $90 

b.  Reputed  father's  right  as  against 

mother  692 

IV.  Rights  of  mother  of  reputed  father  as 

against  other  persons 

a.  Mother's  right  as  against  others 

than  reputed  father  692 

b.  Reputed  father's  right  as  against 

others  than  mother 

1.  As  against  parish  698 

2.  As  against  town  or  county    694 

3.  As  against  strangers  694 

4.  As  against  relatives  694 
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Illegitimacy. — continued. 
V.  Right  of  mother  or  reputed  father  to 
guardianship  of  child 

a.  Mother's  right  of  guardianship      69» 

b.  Mother's  right  to  appoint  testa- 

mentary guardian  096 

c.  Reputed  father's  right  of  guard- 

ianship 696 

d.  Reputed  father's  right  to  appoint 

testamentary  guardian  686 

VI.  Right  of  mother  or  reputed  father  as 
against  guardian  of  child 

a.  Mother's  right  as  against  gaaid- 

ian  606 

b.  Reputed  father's  right  as  against 

guardian  606 

VII.  Rights  of  mother  or  reputed  father  In 
proceedings  affecting  custodj 

a.  Notice  696 

b.  Consent  686 
c  Right  to  appear  or  be  heard  697 

Independent  eontrnetors. 

See  Mastub  and  Servant. 

Infmnts. 

Admissibility  of  declarations  of,  when  too 
young  to  be  sworn  as  a  witness  at  the 
trial  316 

Custody  of  illegitimate  child;  who  en- 
titled to  689 

Insolvenejr. 

Transfer  of  property  out  of  the  state  by 
insolvency  proceedings ;  conflict  of  laws 
as  to  S53 

Irrioration. 

See  WATKB8. 

MmrtimI  law. 

Martial  law  when  there  is  no  actoal 
war: — 

I.  Scope  of  note  193 

II.  Definition  of  martial  law    ,  193 

III.  Power  to  proclaim  and  maintain  niar- 

tlal  law  195 

IV.  Discretion  and  authority  of  military 

when  called  to  aid  civil  power  198 

V.  Power  of  military,  in  time  of  actual 
war,  to  arrest  and  punish  cltisens  in 
places  where  civil  courts  are  open       209 
VI.  Conclusion  207 

Master  and  servant. 

Limitation  of  hours  of  labor  by  statute 

or  ordinance  33 

Persons  deemed  to  be  Independent  con- 
tractors within  meaning  of  rule  reliev- 
ing employer  from  liability : —  445 
I.  Independent       contractors       distin- 
guished from  servants  and  agents  447 

II.  Persons  acting  in  the  dual  capacity 

of  contractor  and  servant  or  agent  449 

III.  Contractors  not   within   purview  of 

statutes    relating    to    servants   or 
agenU  451 

IV.  Character  of  contract  is  tested  by  the 

existence  or  absence  of  a  right  of 
control  on  the  employer's  part  453 

V.  Presumptions  entertained  as  to  char- 
acter of  contract  40^ 
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Master  and  leryant. — continued. 

VI.  Independence  of  contract  usually  in- 
ferable where  it  is  for  the  per- 
formance of  an  entire  piece  of 
work  at  a  specified  price 

a.  In  general  461 

b.  Persons  engaged  in  construction 

or  other  work  on  railways  461 

c.  Persons  who  undertake  the  con- 

struction of  entire  buildings  or , 
specific  portions  thereof  462 

d.  Persons  engaged  to  execute  re- 

pairs  or   improvements   on   a 
building  466 

e.  Architects  465 

f.  Persons  doing  work  on  bridges    466 

g.  Persons  engaged  in  other  kinds 

of  construction  work  466 

h.  Persons     undertaking     various 

kinds  of  work  on  highways        466 
i.  Persons  operating  mines  467 

j.  Persons  operating  quarries  467 

k.  Persons  operating  mills  467 

1.  Master    tradesmen    and    crafts- 
men 467 
m.  Persons  who  furnish  teams  and 
men   to   do   various   kinds   of 
work  467 
n.  Draymen,  truckmen,  carters,  etc.  468 
o.  Keepers  of  livery  stables  468 
p.  Drovers  468 
Q.  Persons  who  undertake  various 
operations  connected  with  the 
handling  of  timber                      469 
r.  Persons  employed  to  clear  land  469 
s.  Persons     cultivating     land     on 

shares  469 

t.  Persons  engaged  in  scavenging 

work  469 

u.  Railway     companies     operating 

cars  on  private  lines  460 

V.  Persons  assisting  in  public  en- 
tertainments 470 
w.  Persons  conducting  departments 

in  stores  470 

z.  Stevedores  470 

y.  Construction     and     repair     of 

ships  470 

s.  Transfer  agents  doing  business 

on  railway  trains  471 

xs.  Contractors  not  within  purview 
of  statutes  relating  to  servants 
only  471 

VII.  Liability  arising  from  employment  of 
tug 

a.  Bngllsh  doctrine  as  to  relation 
'        between  owner  of  tug  and  its 

tow  471 

b.  American  doctrine  472 

c.  Liability  of  harbor  commission- 

ers 474 

VIII.  Liability  arising  out  of  certain  other 

contracts  of  an  independent  nature  474 
IX.  Effect   of   reservation   of   a    limited 
power  of  control 

a.  In  general  475 

b.  Clauses  relating  to  supervision 

of  work  478 

c.  Clauses  providing  that  the  work 

.shall  be  done  under  the  direc- 
tion of  the  employer  479 
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Master  and  servant,  IX.— Ksontinued. 

d.  Effect  of  other  clauses  488 

X.  Effect  in  general  of  reservation  of 

full  power  of  control  484 

XI.  Matters  negativing  independence  of 
contractor 

a.  Effect  of ^  specific  terms  of  con- 

tract 480 

1.  Work  on  railroads  485 

2.  Construction  of  buildings    486 
8.  Demolition  *of  buildings        486 

4.  Street  improvements  487 

5.  Construction  of  canals  488 

6.  Laying  of  pipe  lines  488 
•      7.  Work  in  mines  488 

8.  Scavenging  work  488 

9.  Work  in  manufacturing  es- 

tablishments 488 

10.  Sale  of  commoditiea  489 

b.  Effect  of  provisions  of  statute 

applicable  to  the  circumstances  490 

c.  Effect  of  direct  evidence  that  em- 

ployer   exercised    control 
over  the  work  490 

1.  Work  on  railways  491 

2.  Construction  of  bulldfaigs     492 
8.  Work  in  streets  498 

4.  Clearing  of  land  498 

5.  Work  in  manufacturing  es- 

tablishments 494 

6.  Work  done  with  teams  494 

7.  Unloading  of  ships  494 

8.  Sale  of  commodities  494 

d.  Effect  of  character  of  stipulated 

work  495 

e.  Effect  of  employment  being  gen- 

eral 497 

f.  Effect    of    psrtltlon     of    work 

among  several  contractors  500 

XII.  Nature  of  contract  determined  with 
reference  to  various  factors 

a.  Degree  of  skill  or  care  required  500 

b.  Existence  or  absence  of  obliga- 

tion to  perform  work  in  person  500 

c.  Reservation  of  right  to  terminate 

contract  of  employment  501 

d.  Surrender  or  retention  of  con- 

trol of  premises  on  which 
stipulated  work  la  done 

1.  Surrender  of  control  502 

2.  Retention  of  control  504 

e.  The  basis  on  which  the  compen- 

sation of  the  employee  is  cal- 
culated 505 

f.  Pecuniary  circumstances  of  per- 

son employed  506 

g.  Provision  in  contract  that  em- 

ployer shall  be  indemnified  for 
all  losses  caused  by  the  negli- 
gence of  the  person  employed    506 

h.  Use   of  contractor's  appliances 

by  employer  507 

i.  The  furnishing  by  the  employer 
of  the  appliances  or  materials 
for  the  work  507 

j.  The  fact  that  the  stipulated 
work  constituted  a  part  of  the 
employer's   regular  operations  507 

k.  Provision  in  contract  prohibiting 

use  of  employer's  name  507 
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Master  and  servant,  XII. — continued. 

I.  The    fact    that    the    contractor 
was  a  director  of  the  employ- 
ing company  507 
m.  Virtual  identity  of  an  employ- 
ing: and  contracting  company  507 
XIII.  Province  of  court  and  jury                   508 
General  rule  as  to  absence  of  liability  of 
employer    for    torts    of    independent 
contractor : —  620 
I.  Scope  of  note                                             621 
II.  General  doctrine  stated                           622 

III.  History  of  the  doctrine 

a.  Bush  V.  ateinman  considered  624 

b.  Doctrine  that  different  rules  ap- 

ply to  real  and  to  personal  prop- 
erty 626 

c.  Final  rejection  of  doctrine  mak- 

ing distinction  between  real  and 
personal  property  620 

d.  Effect  of  decision  in  Randleson  v. 

Murray  680 

e.  Subsequent    development    of    the 

law  681 

IV.  Rationale  of  the  doctrine  632 
V.  Extent   of   employer's   duty   with   re- 
spect to  the  supervision  and  direc- 
tion of  the  work                                     635 

VI.  Extent  of  duty  of  employer  to  guard 

against  possible  accidents  639 

VII.  For  what  torts  of  contractor  the  em- 
ployer is  not  bound  to  answer 

a.  In  general  641 

b.  Negligence  not  productive  of  per- 

manently dangerous  condi- 
tions 

1.  Work  on  railways  643 

2.  Work  on  buildings  643 

3.  Work  on  highways  644 

4.  Work  Involving  the  handling 

of  heavy  articles  644 

5.  Management  of  teams  644 

6.  Management  of  vessels  644 

7.  Entertainment  at  public  re- 

sorts 644 

8.  Loading  or  unloading  of  ships  644 
0.  Blasting  operations  644 

c.  Negligence  productive  of  danger- 

ous conditions  of  a  more 
or  less  permanent  char- 
acter 

1.  In  general  646 

2.  Work  on  railways  646 

3.  Construction  of  bridges,  em- 

bankments, and  dams  647 

4.  Construction    of    telegraph 

and  telephone  lines  648 

5.  Laying  of  pipe  lines  648 

6.  Construction  of  buildings      648 

7.  Repairing  or  reconstruction 

of  buildings  649 

8.  Demolition  of  buildings  649 

9.  Work  performed  on  streets 

and  highways  660 

10.  Work  done  on  premises  ad- 

jacent to  streets  and  high- 
ways, and  affecting  the 
safety  thereof  662 

11.  Scavenging  work  668 

12.  Work  In  harbors  668 
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Master  and  servant,  VII. — continued. 

13.  Excavation  work  654 

14.  Work  involving  the  use  of 

Are  for  the  destruction  of 
timber  654 

15.  Work   in   mines  664 

16.  Hauling  of  timber  654 

17.  Operation  of  ferries  654 

18.  Loading    or    unloading    of 

ships  654 

d.  Acts  constituting  a  trespass  655 

Liability  of  employer  for  acts  of  inde- 
pendent contractor  where  injury  Is 
direct  result  of  work  contracted  for : —  742 

I.  Scope  of  note  743 

II.  In  general  743 

III.  Liability  where  stipulated  work  is  il- 

legal 746 

IV.  Liability  where  performance  of  work 

will  involve  commission  of  trespass  748 

V.  Liability  where  performance  of  work 

will  necessarily  cause  injury 

a.  In  general  760 

b.  Commission  of  nuisance  761 

c.  Blasting  operations  753 

VI.  Liabiiity  where  work  is  done  according 

to  plans  furnished  by  employer  754 

VII.  Liability  where  work  is  done  accord- 
ing  to   methods  prescribed  by   em- 
ployer 755 
Liability  of  employer  for  injuries  caused 
by  the  performance  of  work  by  Inde- 
pendent contractor  which  is  dangerous 
unless    certain    precautions    are    ob- 
served : — 
I.  Scope  of  note  833 

II.  Doctrine  stated  generally  833 

III.  Limits  of  the  doctrine  838 

IV.  Effect  of  stipulation  by  contractor  to 

take  appropriate  precautions  841 

V.  Necessity  of  showing  that  the  con- 
tractor was  acting  under  the  an- 
thorlty  of  the  employer  842 

VI.  Liability  of  employer  where  work  Is 

dangerous  to  perscms  nsln^ 
highways 

a.  In  general  842 

b.  Erection  of  buildings  843 

c.  Delivery  of  goods  through  open- 

ings in  footpaths  844 

d.  Construction  or  repair  of  high- 

ways 845 

e.  Other     construction     work     on 

highways 

1.  Street  railways  846 

2.  Area  under  footpath  846 

3.  Sewer  846 

4.  Pipe  line  847 
6.  Telephone  line  847 

f.  Removal  of  wrecks  from  naviga- 

ble rivers  848 

VII.  Liability  where  work  is  dangerous  to 

adjoining  landowners 

a.  In  general  849 

b.  Injury  to  lateral  support  849 

c.  Injury     to    adjoining    ballding 

through  negligent  execution  of 
work  connected  wltn  pnrtj 
wall  861 
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Master  and  servant,  VI I.— continued. 

d.  Injury  to  business  and  goods  of 

occupant    of   adjoining   prem- 
ises 862 

e.  Injury  from  explosion  caused  by 

negligent  Escape  of  gas  862 

f.  Injury  resulting  from  flooding  of 

lands  through  negligent  drain- 
age operations  858 

g.  Injury  resulting  from   allowing 

materials  dredged  from  water 

to  escape  onto  adjoining  land    868 
h.  Injury  resulting  from  negligent 

demolition  of  flre  ruins  868 

i.  Injury  resulting  from  allowing 

flre  to  escape  868 

J.  Injury   resulting  from   blasting 

operations  864 

VIII.  Liability  where  work  is  dangerous  to 
persons  invited  onto  defendant's 
premises  866 

IX.  Liability  where  work  is  dangerous  to 

tenants  866 

X.  Liability  where  work  is  dangerous  to 
owners  of  vessels  navigating  riv- 
ers 866 

Mnnielpal  eorporntlona. 

Rights  and  duties  of  municipal  corpora- 
tions with  respect  to  surface  water      260 

Surface  water  as ;  liability  of  city  for 


280 


AdmiflBlblllty  of  declarations  of  infant 
too  young  to  be  sworn  as  a  witness  at 
the  trial  810 

Relesse. 

Of  interest  In  estate  by  one  receiving  ad- 
vancement ;  effect  on  right  to  share  in 
after-acquired  property  678 

Schools. 

Liability  of  school  teacher  for  personal 

injury  to  pupil :—  890 

I.  Introductory  891 

II.  Reasonable    restraint    or    correction 

a.  In  general  891 

b.  When  injury  results  from  punish- 

ment on  account  of  defect  in 
pupil's  constitution  unknown  to 
teacher  892 

c.  When  pupil  Is  of  age  892 

d.  When   teacher   Is  not   regularly 

appointed  892 

III.  Excessive  restraint  or  correction 

a.  In  general  898 

b.  Error  of  Judgment 

1.  The  discretionary  nature  of 

the  power  to  punish,  vested 
in  teachers  894 

2.  Presumption   of  proper  mo- 

tive 894 

8.  Effect  of  proper  motive  896 

c.  Improper  motive  898 

IV.  Punishment  inflicted  without  proper 

cause  897 

V.  When  cause  of  ponishment  is  unknown 

to  pupil  897 

VI.  Reasonableness    or    exccssiveness    of 
ponlahment  Is  for  the  Jury 
a.  In  general  897 
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Schools,  VI. — continued. 

b.  Material  considerations  898 

VII.  Statutes  899 

Telearrnphs. 

Liability  of  telegraph  company  for  trans- 
mission or  delivery  of  forged  mes- 
sage : —  805 

I.  Liability  of  company   when   Its  agent 

Is  deceived 

a.  Liability  to  addressee  806 

b.  Liability  to  stranger  806 

II.  Liability   of  company   when   its  agent 

perpetrates  the  fraud  807 

Wmr. 

See  Mabtial  Law. 

Wmters. 

Rights  and  duties  of  municipal  corpora- 
tions with  respect  to  surface-water : — 
I.  Duty  to  care  for 

a.  In  general  260 

b.  Upon  raising  grade  of  street  268 

c.  Upon  gathering  water  tai  body  268 

d.  Drainage  of  highway  269 
II.  Negligent  or  wrongful  acts 

a.  Changing  course  of  drainage  261 

b.  Casting  collected  body  on  adjoin- 

ing property  202 

c.  Accelerating  or  increasing  flow  266 

d.  Damming  back  286 

e.  Consequential  injuries  269 

f.  Pollution  of  water  278 

III.  Acquiring  right  of  way  for  drain  278 

IV.  Plans  274 
V.  Obstructed  drains  276 

VI.  Unusual  storms  277 
VII.  Right  and  duty  of  individual 

a.  To  avoid  injury  277 

b.  Casting  water  into  street  279 

VI II.  Nuisance  280 
IX.  Embankments  281 

X.  Remedy 

a.  In  general  281 

b.  Who  may  sue  288 
c  LUbillty  288 

d.  Damages  284 

e.  Limitation  286 
XI.  Abandonment  of  drain  288 
Transfer  of  right  to  use  water  for  irri- 
gation : — 

I.  Of  right  acquired  by  appropriation  407 

n.  Of  right  in  ditch  409 

III.  May  pass  by  conveyance  of  land  409 

IV.  Method  of  transfer  412 
Jurisdiction  over  boundary  rivers: — 

I.  Right  to  exercise 

a.  In  general;  location  of  boundary 

line  968 

b.  Grant  of  opposite  shore  966 

c.  Effect  of  treaties  and  compacts  967 

II.  Equal  rights  on  969 

III.  What  rights  are  exclusive  961 

IV.  What  concurrent  jurisdiction  hidndes  968 
V.  Effect  of  change  of  channel  967 

WflllM. 

ComparUmn  of  marks  and  spelltaig  of  dis- 
puted will  96 
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ACCESSION  AKD  CONFUSION. 

Notes  and  Bbibfs. 

Accession   and  confusion;   when  rule  of 

confusion  of  goods  applies;  what  elements 

essential  in  intenningling  of  goods  to  justify 

forfeiture.  221 

ACTION  OB  SUIT. 

Malicious  Prosecution  of,  see  Malicious 

Prosecution. 
Right  of  Private  Individual  to  Maintain 

Action    for    Public   Nuisance,    see 

Nuisances,  2. 

1.  A  concrete  case  of  which  the  court  han 
jurisdiction  is  presented  by  a  petition  on  be- 
half of  a  railroad  company  to  enjoin  ticket 
brokers  from  buying  and  selling  special  tick- 
ets made  nontransferable  on  their  faces,  not 
only  as  to  those  tickets  which  have  already 
been  issued,  but  as  to  such  as  will  be  issued 
in  the  future,  where  the  injunction  is  to  be 
made  applicai>le  only  after  the  contract  has 
been  entered  into,  the  ticket  issued,  and 
property  rights  thereunder  have  accrued. 
Schubach  v.  McDonald  (Mo.)  136 

2.  A  proceeding  to  set  aside  a  deed  for 
want  of  capacity  of  the  grantor  is  not  in 
rem.  Allred  v.  Smith  (N.  C.)  924 
"Who  may  malntaiii. 

3.  The  owner  of  property  may  recover 
for  the  injury  to  his  interests  by  the  negli- 
gent destruction  of  it  by  fire,  whether  he  is 
in  possession  or  not.  Nashville,  C.  &  St. 
L.  R.  Co.  V.  Heikens  (Tenn.)  298 
Joinder  of  parties. 

4.  Where  a  railroad  company,  in  cross- 
ing the  tracks  of  another  company  at  a  place 
where  the  public  has  been  accustomed  to  use 
a  footpath  along  the  right  of  way,  makes  a 
deep  cut  which  renders  the  path  dangerous, 
both  companies  may  be  sued  jointly  in  case 
no  precaution  is  taken  by  either  to  warn 
66  L.  R.  A. 


persons  attempting  to  use  the  path  of  the 
danger,  so  that  a  person  falls  into  the  cut  to 
his  injury.  Matthews  v.  Seaboard  Air  Line 
Railway^  (S.  C.)  286 

Venue. 

6.  The  trial  judge  cannot  be  held  to  have 
abused  his  discretion  in  refusing  to  transfer 
a  case  to  another  court  for  trial  on  the 
ground  of  prejudice,  where  he  was  called 
from  another  circuit  to  try  the  case  on  the 
allHgation  of  prejudice  ^n  the  part  of  the 
local  judge,  and  there  is  nothing  to  show 
that  an  impartial  jury  had  not  been  secured, 
while  numerous  afiQdavits  state  that  a  fair 
trial  can  be  had,  although  there  is  some 
prejudice  against  the  accused  and  some  affi- 
davits state  that  such  trial  cannot  be  had. 
State  V.  Hall  (S.  D.)  151 

6.  An  agreement  by  telephone,  in  re- 
sponse to  an  inquiry  from  a  bank  located  in 
another  county,  to  honor  a  draft  for  the 
amount  if  the  bank  will  advance  money  for 
the  purchase  of  produce,  is  to  be  performed 
where  the  bank  is  located,  within  the  mean- 
ing of  a  constitutional  provision  that  actions 
on  contract  may  be  brought  in  the  county 
where  they  are  to  be  performed^  Bank  of 
Yolo  V.  Sperry  Flour  CJo.  (Cal.)  90 

7.  An  agreement  by  a  resident  of  one 
county,  in  response  to  a  telephone  call  from 
a  person  residing  in  another  county,  that  he 
would  honor  a  draft  for  the 'amount  in  case 
the  latter  should  advance  money  to  a  third 
person,  is  made  in  the  former  county,  within 
the  meaning  of  a  constitutional  provision 
that  actions  on  contracts  may  be  brought  in 
the  county  where  they  are  made.  Id. 

Notes  axd  Bbhets. 

Action;  on  contract  made  by  telephone 
between  persons  in  different  counties;  where 
may  be  brought.  90 

For  injury  to  person  on  footpath  along 
64  1009 


1010 


Adyanobmbnts— Appeal  akd  Error. 


railroad  right  of  way;  joint  suit  against 
railroad  company  and  another  which,  in 
croBsing  track,  makes  a  deep  cut  rendering 
path  dangerous.  287 

Against  unincorporated  mutual  benefit 
association.  517 

Change  of  venue  in  criminal  case ;  by  state 
without  the  consent  of  the  accused;  statute 
authorizing,  as  impairment  of  right  to  trial 
by  jury.  762 

ADVAKCEMENTS. 

Notes  and  Briefs. 

Advancements;  right  of  one  receiving  ad- 
vancement and  executing  release  of  interest 
in  estate  to  share  in  after-acquired  prop- 
erty:—  (I.)  Scope  of  note;  (II.)  in  gen- 
eral; (111.)  effect  of  release  on  descendants 
of  deceased  releasor;  (IV.)  release  of  inter- 
est of  married  woman  or  infant;  (V.)  con- 
clusion. 578 

ALiMoinr. 

See  HusBAKD  and  Wife. 

ANIMALS. 

1.  The  legislature  may  lawfully  deprive 
those  who  violate  the  provisions  of  a  statute 
forbidding  the  docking  of  horses'  tails  of  the 
right  to  uso  the  horsfes  as  a  penalty  for  such 
violation.    Bland  v.  People  (Colo.)  424 

2.  Proof  that  a  docked  horse  was  not 
registered  is  not  necessary  in  a  prosecution 
for  using  such  horse  contrary  to  the  provi- 
sions of  the  statute,  where,  because  of  the 
time  when  the  docking  occurred,  registra- 
tion was  not  possible  under  the  provisions  of 
the  act.  Id. 

Notes  and  Briefs. 

Animals;  constitutionality  of  statute  for- 
bidding use  of  docked  horses.  424 

APPEAL  AND  ERROR. 

1.  Where  the  probate  court,  in  the  settle- 
ment of  the  estate  of  a  decedent,  determines 
the  liability  of  a  devise,  legacy,  bequest,  or 
inheritance  to  pay  a  collateral-inheritance 
tax,  under  the  provisions  of  Ohio  Rev.  Stat. 
§  2731-1,  appeal  may  be  taken,  by  either 
party  to  the  controversy  regarding  the  tax, 
from  the  judgment  of  the  probate  court  to 
the  court  of  common  pleas,  as  authorized  by 
S  2731-13;  and  where  the  state,  or  the  prose- 
cuting attorney  in  behalf  of  the  state,  takes 
the  appeal,  it  may  be  done  without  giving 
an  undertaking  for  such  appeal,  and  with- 
out filing  the  written  notice  of  an  intention 
to  appeal  provided  for  in  S  6408;  and  the 
appeal  may  be  perfected  by  either  party  ac- 
cording to  the  provisions  of  S§  6411  and 
5227.    Humphreys  v.  State  (Ohio)  776 

G5  L.  R.  A. 


2.  The  question,  what  remedy  may  be 
open  to  a  taxpayer  in  case  of  an  illegal  as- 
sessment or  over  valuation  of  his  property, 
is  not  properly  before  the  court  upon  appeal 
from  a  decision  refusing  to  enjoin  collection 
of  the  taxes  on  the  ground  that  the  statute 
under  which  it  is  levied  is  unoonstituttonal. 
Nathan  v.  Spokane  County  (Wash.)  -SSS 

3.  That  a  defendant  succeeded  in  obtain- 
ing a  peremptory  instruction  in  his  favor 
in  the  trial  court  upon  the  facts  will  not 
prevent  him  from  raising  the  question  in 
the  appellate  court  that  the  complaint  does 
not  set  up  a  cause  of  action.  Abbott  v. 
Thome  (Wash.)  82^ 

Objeotlons  and  ezeeptions. 

4.  An  exception  to  the  "instructions  on 
the  question  of  exemplary  damages'*  is  toa 
indefinite  to  raise  any  question  in  the  appel- 
late court.  Giddings  v.  Freedley  (CCA. 
2d  C)  327 

5.  A  single  exception  covering  several 
distinct  propositions  of  an  instruction  col- 
lectively is  inoperative  if  one  of  the  propo- 
sitions is  sound.  Id. 

Qnestions  not  raised  below. 

6.  Failure  to  instruct  the  jury  upon  a 
particular  branch  of  the  case  is  not  reversi- 
ble error,  where  the  complaining  party  pre- 
sented no  request  for  such  instruction. 
Nashville,  0.  &  St.  L.  R.  Co.  v.  Heikens 
(Tenn.)  29S 

7.  The  appellate  court  has  no  jurisdic- 
tion to  make  a  finding  of  fact  from  evidence 
before  the  trial  court  upon  which  the  latter 
court  made  no  finding.  Di  Nola  ▼.  Allison 
(Cal.)  411^ 

BoTiew  of  Terdiet  or  findinK- 

8.  Findings  of  fact  by  the  trial  court  on 
confiicting  evidence  will  not  be  disturbed  on 
appeal.  Barnes  v.  Western  Union  Teleg. 
Co.   (Nev.)  66» 

Qrotokd  for  reversal. 

9.  Failure  to  give  a  requested  instruc- 
tion is  not  reversible  error,  where  the  in- 
structions given  wdre  calculated  to  impart 
to  the  jury  fully  as  clear  an  idea  of  the  mat- 
ter involved  as  would  have  been  done  by  the 
use  of  th<;  language  in  the  one  requested. 
Nashville,  C.  &  St.  L.  R.  Co.  ▼.  Heikens 
(Tenn.)  29S 

Judgement. 

10.  The  appellate  court  will  not,  upon 
remanding  a  case  after  reversing  a  judgment 
because  of  the  error  of  the  trial  judge  in 
holding  that  it  was  barred  by  a  former  judg- 
ment, direct  judgment  to  be  entered  upon  a 
verdict  rendered  at  the  first  trial  of  the  ac- 
tion, where  it  was  set  aside  and  a  new  trial 
granted  because  the  jury  did  not  follow  the 
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iiutructions  of  the  court  as  to  the  effect  of 
such  judgment,  although  a  contrary  verdict 
was  rendered  at  the  second  trial  by  the  direc- 
tion of  the  court,  whfch,  as  the  appellate 
court  holds,  was  an  error.  Hoover  v.  King 
(Or.)  790 

Effaet  of  reversaL 

11.  The  title  secured  by  a  purchase,  by  a 
stranger  after  an  appeal  has  been  taken  from 
the  judgment,  from  one  who  has  purchased 
mortgaged  real  estate  at  his  own  foreclosure 
sale,  is  subject  to  be  defeated  by  a  reversal 
of  the  judgment,  notwithstanding  the  execu- 
tion of  the  judgment  was  not  superseded 
pending  the  appeal.  Di  Nola  v.  Allison 
(Cal.)  419 

12.  A  statute  authorizing  an  appellate 
court,  upon  reversal  of  a  judgment  of  fore- 
closure, to  make  restitution  so  far  as  such 
restitution  is  consistent  with  the  protection 
of  a  purchaser  at  a  sale  under  the  judgment, 
does  not  operate  to  perfect  the  title  of  a 
stranger  who  purchases  from  the  plaintiff 
in  the  action  after  an  appeal  is  taken,  since 
its  operation  must  be  limited  to  parties  over 
whom  the  court  has  jurisdiction.  Id. 

13.  An  order  of  restitution  is  not  neces- 
sary to  enable  a  defendant  who  has  appealed 
from  a  judgment  of  foreclosure  to  assert  his 
right  to  the  property  upon  reversal  of  the 
judgment.  Id. 

Notes  and  Briefs. 

Appeal;  failure  to  file  written  notice  of 
intention  to  appeal.  777 


ARSON. 


Notes  and  Briefs. 


Arson;  burning  of  wife's  house  by  hus- 
band as.  72 

A88AUI.T  AND  BATTERY. 

1.  An  assault  upon  an  officer  with  a 
deadly  weapon  by  one  upon  whom  he  is  at- 
tempting to  serve  process  is  not  excused  by 
the  fact  that  the  process  is  not  fair  on  its 
face.    People  v.  Bernard  (Mich.)  559 

2.  A  small  boat  used  for  the  common 
carriage  of  passengers  for  hire,  and  having 
neither  sleeping  apartments  nor  places  for 
meals,  is  not  within  the  rule  justifying  the 
forcible  resistance  of  an  attempt  to  enter  a 
dwelling  house,  although  a  seat  in  the  boat 
is  used  for  a  sleeping  place  by  the  person 
in  possession  of  the  boat.  Id. 

A88IGN1IENT. 

Effect  of  Discharge  in  Bankruptcy  upon 
Assignment  of  Future  Wages,  see 

BANKRT7FTCY,   4. 

«5  L.  R.  A. 


Constitutionality  of  Statute  Forbidding 
Assignment  of  Future  Wages,  see 
Constitutional  Law,  10. 

Of  Future  Wages  as  a  Violation  of 
Public  Policy,  see  Contracts,  5. 

Of  Insurance  Policy,  see  Insurance. 

1.  The  court  will  not  construe  exemption 
laws  as  forbidding  laborers  from  assigning 
wages  yet  to  be  earned.  Mallin  v.  Wenham 
(III.)  002 

2.  An  assignment  of  wages  to  be  earned 
in  the  future  under  an  existing  contract  is 
valid,  and  it  is  immaterial  that  the  term  of 
employment  is  not  of  definite  duration.      Id. 

Notes  and  Briefs. 

Assignment;  of  future  wages;  legality  of; 
validity  of  statute  prohibiting.  599 

Of  wages  to  be  earned ;  validity ;  creation 
of  lien  by,  on  wages;  effect,  on  right  to  en- 
force, of  discharge  of  assignor  in  bank- 
rupt^. 603 

A88IGN1IENT     FOR     BENEFIT     OF 
CREDITOR8. 

Priority  of  Garnishment  Proceedings, 
see  Garnishment. 

1.  If  the  purchaser  of  a  stodc  of  goods, 
who  undertakes  to  pay  the  debts  of  the  seller 
out  of  the  purchase  price,  makes  a  general 
assignment  for  benefit  of  his  creditors  to  one 
who  has  guaranteed  performance  of  his  un- 
dertaking, creditors  of  the  original  vendor 
may  bring  suit  against  the  assignee,  either 
as  such,  or  as  guarantor,  or  in  both  capaci- 
ties, and  compel  him  to  show  what  funds 
came  to  his  hands  which  are  applicable  to 
pavment  of  their  claims.  Voorhees  v.  Porter 
(N.  C.)  736 

2.  A  general  assignee  for  benefit  of  cred- 
itors of  one  who  purchased  a  stock  of  goods 
upon  the  agreement  to  pay  the  debts  of  the 
vendor  out  of  the  purchase  price  does  not 
take  any  of  the  property  impressed  with  a 
trust  in  favor  of  the  creditors  of  such  ven- 
dor, which  they  can  enforce  in  priority  to 
claims  of  other  creditors  of  the  assignor; 
but,  as  creditors  of  the  assignor,  they  may 
compel  the  assignee  to  show  whether  any 
assets  came  into  his  hands  which  are  appli- 
cable to  their  claim.  Id. 

3.  A  deed  of  trust  to  pay  debts  is  a  mort- 
gage, and  not  an  assignment  for  benefit  of 
creditors,  where  it  is  not  the  intention  of 
the  parties  to  devest  the  debtor  of  the  title, 
or  to  make  an  appropriation  of  the  property 
affected  to  the  raising  of  a  fund  to  pay 
debts.     Smead  v.  Chandler  (Ark.)  353 

Notes  and  Briefs. 
Assignment  for  creditors;  conflict  of  laws 
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aa  to;  Missouri  statute  in  relation  to;  effect 
on  common-law  right  to  prefer  creditor; 
right  of  insolvent  debtor  generally  to  give 
preference.  354 

Transfer  of  property  out  of  the  state  by; 
conflict  of  laws  as  to.  353 

ASSUMPSIT. 


Notes  and  Bbdcfs. 
Assumpsit;  against  corporation. 


158 


ATTACHMENT. 

Allowance  of  Exemplary  Damages  for 
Unlawful  Levy,  see  Damages,  6. 

Fixtures  as  between  Owner  and  Attach- 
ing Creditors,  see  Fixtubes. 

Sufficiency  of  Pleading  in  Action  for 
Wrongful  Attachment,  see  Plead- 
ing, 2. 

1.  Damages  cannot  be  disallowed  for 
stoppage  of  gangs  of  saws  by  the  wrongful 
removal  of  a  belt  from  a  mill  under  a  writ 
of  attachment,  because  they  themselves 
might  have  been  rightfully  attached,  and  the 
same  injury  thereby  wrought.  Giddings  v. 
Freedley  (C.  C.  A.  2d  C.)  327 

2.  Statutory  authority  is  necessary  to 
justify  the  seizure  and  removal  from  a  mill 
of  a  portion  of  the  fixtures  in  it  under  a  writ 
of  attachment.  Id. 

Notes  and  Briefs. 

Attachment;  effect  of,  to  create  lien  in 
favor  of  creditor;  officer's  right  to  disturb 
poRsession  of  occupants;  effect  of,  to  devest 
debtor's  interest  or  possession.  327 

ATTORNEYS. 

1.  An  attorney  whose  services  are  not  of 
such  character  as  to  furnish  a  consideration 
for  a  contract  for  a  contingent  fee  unfairly 
obtained  from  a  client  may  recover  for  the 
value  of  his  actual  services  rendered  his 
client,  upon  pleadings  and  proofs  justifying 
such  recovery.    Dorr  v.  Camden   (W.  Va.) 

348 

2.  To  sustain  a  contract  for  a  contingent 
fee  it  must  be  shown  that  no  unfair  advan- 
tage was  taken  of  his  client  by  the  attorney, 
but  that  the  same  was  entered  into  by  the 
client,  after  full  knowledge  of  the  facts  and 
circumstances,  for  legal  services  of  skill, 
judgment,  and  ability  of  a  character  to  jus- 
tify a  contract  for  such  contingent  fee.      Id. 

3.  Ordinary  services  requiring  no  legal 
ability  are  not  a  sufficient  consideration  for 
a  contingent  fee  wholly  disproportionate 
thereto.  Id. 

4.  An  attorney  cannot  withhold  from  his 
client  information  acquired  by  him  in  the 
exercise  of  such  attorneyship,  and  use  the 
65  L.  R.  A. 


same  to  extort  an  increased  compensation 
from  his  client,  or  coerce  him  into  a  con- 
tract he  would  not  enter  into  upon  full  in- 
formation. Id. 

Notes  and  Bboetb. 

Attorneys;  contract  with  client  to  furnish 
information  and  assistance  in  proceedings 
for  the  recovery  of  land;  in  ocmsideration 
of  contingent  fee;    validity  of  agreement. 

348 

BANKRVPTCT. 

Obligation  of  Married  Woman  as  a  Debt 
within  Meaning  of  Bankruptcy  Aet» 
see  Husband  and  Wife,  2. 

1.  A  receiver  appointed  by  the  court  to 
enforce  payment  of  the  statutory  liability 
of  stockholders  of  an  insolvent  corporation 
to  contribute  towards  pa3nnent  of  its  debts 
is  a  duly  authorized  agent  of  its  creditors, 
within  the  meaning  of  the  bankruptcy  act, 
so  as  to  be  entitled  to  prove  the  claim 
against  the  estate  of  an  insolvent  stock- 
holder.    Dight  V.  Chapman  (Or.)  793 

2.  A  judgment  determining  the  amount 
to  be  contributed  by  the  stockholders  of  an 
insolvent  corporation  for  the  payment  of  its 
debts  under  constitutional  and  statutory 
provisions  making  stockholders  liable  for 
debts  to  the  amount  of  the  par  value  of  the 
stock  held  by  them  renders  the  amount  due 
from  each  stockholder  a  debt  provable  in 
bankruptcy  proceedings  against  him,  so  as 
to  be  canceled  by  a  discharge,  although  he 
did  not  appear  in  the  proceeding  against  the 
corporation,  where  the  judgment  against  the 
corporation  is  binding  upon  him.  Id. 

3.  Notice  received  by  a  receiver  of  an 
insolvent  corporation  of  the  insolvency  of 
one  of  its  stockholders,  against  whom  a  de- 
cree of  court  has  established  a  statutory  lia- 
bility to  contribute  towards  payment  of  the 
company's  debts,  while  acting  in  his  capac- 
ity as  cashier  of  a  bank,  to  which  notice  of 
insolvency  proceedings  against  the  stock- 
holder was  sent  as  one  of  his  creditors,  is 
binding  on  the  creditors  of  the  insolvent 
corporation,  so  as  to  conclude  them  by  the 
stockholder's  discharge,  where  it  does  not 
appear  that  the  cashiM-  was  a  stockholder  in 
the  bank,  or  interested  to  conceal  the  infor- 
mation so  obtained.  Id. 

4.  A  discharge  in  bankruptcy  of  one  who 
has  assigned  wages  to  be  earned  in  the 
future  does  not  affect  the  right  to  enforce 
the  assignment.    Mallin  v.  Wenham   (HL) 

eo2 

5.  A  judgment  obtained  by  a  wife 
against  another  woman  for  damages  sus- 
tained by  the  wife  by  reason  of  the  aliena- 
tion of  the  affections  of  her  husband  is  not 
released  by  the  discharge  of  the  judgment 
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debtor  under  proceedings  in  bankruptcy, 
where  such  alienation  has  been  accomplished 
by  schemes  and  devices  of  the  judgment 
debtor,  and  has  resulted  in  the  loss  of  sup- 
port and  impairment  of  health  to  the  wife. 
Leicester  v.  Hoadley  (Kan.)  523 

Notes  A:n>  Briefs. 

Bankruptcy;  obligation  of  married  wo- 
man as  "debt"  within  meaning  of  bankruptcy 
act.  108 

Order  for  alimony  not  barred  by  discharge 
in.  332 

Transfer  of  property  out  of  the  state  by 
bankruptcy  proceedings;  conflict  of  laws  as 
to.  353 

What  are  malicious  and  personal  injuries 
within  meaning  of  act;  what  constitutes  a 
provable  debt  in ;  meaning  of  words  "fraud" 
and  "fiduciary  capacity;"  effect  of  discharge 
in,  on  judgment  for  alienation  of  affections. 

523 

What  constitutes  provable  debt  in;  effect 
of,  on  right  to  enforce  assignment  of  future 
wages;  injunction  to  restrain  creditor  from 
taking  after-acquired  property  of  bankrupt. 

604 

Judgment  fixing  liability  of  stockholder 
of  insolvent  corporation  as  debt  provable  in ; 
duty  of  receiver  to  present  claim  against 
bankrupt  estate;  necessity  of  scheduling 
claim :  where  one  whose  duty  it  is  to  present 
it  knows  of  the  proceedings  in  time  to  par- 
ticipate. 704 

BANKS. 

Liability  of  Bank  Receiving  Deposits 
from  Factor  of  Money  of  Principal 
after  Insolvency  of  Factor,  see 
Factors,  2. 

1.  Knowledge  by  a  bank  of  the  insolvency 
of  factors  possessing  authority  to  deposit 
money  belonging  to  their  customers  in  their 
own  names  is  not  sufiicient  to  charge  it  with 
liability  for  the  misappropriation  of  such 
funds  which  it  permits  to  be  checked  out  in 
favor  of  third  persons,  although  by  the  exer- 
cise of  care  it  might  have  known  that  a  mis- 
appropriation was  being  thereby  effected. 
Interstate  Nat.  Bank  v.  Claxton  (Tex.)     820 

2.  Knowledge  by  a  bank  of  facts  which 
would  enable  it  to  know  that  a  depositor 
holding  funds  in  a  fiduciary  relation  was 
violating  his  trust  does  not  impose  upon  it 
the  duty  of  instituting  an  inquiry  into  its 
customer's  financial  condition  for  the  pur- 
pose of  protecting  the  beneficiary,  or  charge 
it  with  participating  in  a  misuse  of  the 
funds  in  case  it  honors  the  checks  without 
such  inquiry.  Id. 

3.  A  bank  cannot  apply  funds  deposited 
by  a  factor  in  his  own  name  upon  a  claim 
05  L.  R.  A. 


held  by  it  against  him  individually,  after 
knowledge  that  he  is  insolvent  and  has  com- 
mitted an  act  of  bankruptcy,  where  it  has 
the  means  of  knowing  that  the  funds  belong 
to  the  factor's  principal.  Id. 

Notes  and  Briefs. 

Banks;  liability  for  misappropriation  of 
trust  funds  deposited  by  factor;  where  bank 
has  knowledge  of  nature  of  fund  and  insol- 
vency of  factors;  where  factors  were  en- 
titled  to  deposit  money  and  check  it  out  in 
their  own  names.  820 

BAR. 

Of  Judgment,  see  Judomeivt. 

BASTARDY. 

Enforcement,  in  Foreign  State,  of  Stat- 
ute Legitimating,  see  Conflict  of 
Laws. 

Recovery  of  Possession  of,  by  Putative 
Father,  see  Habeas  Ck)RPUS. 

See  also  iLLEGiniiAOT,  Notes  and 
Briefs. 

benevoiient  80cibtie8. 

Measure  of  Damages  for  Expelling 
Member,  see  Damages,  9.' 

L  A  mutual  benefit  society  cannot  es- 
cape liability  for  damages  for  the  illegal  ex- 
pulsion of  a  member  on  the  ground  that  the 
meeting  at  which  the  expulsion  occurred  was 
not  a  lawful  one,  and  that,  therefore,  its 
action  was  not  binding  on  the  society,  where 
the  society  at  a  subsequent  regular  meeting 
approved  the  act.  Lahiff  v.  St.  Joseph's 
Total   Abstinence  &  Benev.  Soc.     (Conn.) 

02 

2.  The  possibility  of  resorting  to  man- 
damus to  compel  reinstatement  to  his  rights 
will  not  deprive  a  member  wrongfully  ex- 
pelled from  an  unincorporated  benefit  so- 
ciety of  the  right  to  resort  to  an  action  for 
damages,  where  the  circumstances  are  such 
that  mandamus  could  not  restore  him  to  the 
full  enjoyment  of  the  privileges  of  member- 
ship. Id. 

3.  A  member  who  has  been  wrongfully 
expelled  from  an  unincorporated  benefit  so- 
ciety may  abandon  all  claims  to  reinstate- 
ment, and  resort  to  an  action  for  damages 
for  the  injury  infiicted  up<Mi  him  by  the 
expulsion.  Id. 

Notes  Ain>  Briefs. 
See  also  Insurance. 

Benevolent  associations;  unincorporated; 
right  to  bring  action  against,  in  associate 
name;  judgment  against,  as  judgment 
against  individual  members ;  members  of,  as 
partners;  liability  of  individual  members 
of;  to  beneficiary  of  deceased  member.      517 
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Expulsion  of  member  of;  right  to  notice  of 
charges  and  opportunity  to  be  heard;  dam- 
ages for  unlawful  expulsion.  92 

BEBTILLON  SYSTEM. 

Authority  to  Measure  Convict  Awaiting 
Execution,  see  CoNVicrs,  2. 

bictoi.es. 

Injury  to  Rider,  see  Highways,  4,  9. 

Notes  and  Bbixfs. 

Bicycles;  duty  of  municipality  to  keep 
street  safe  for  riders  of ;  bicycle  as  "carriage 
or  vehicle."  234 

BUXS  OF  XJLDIHG. 

Notes  and  Briefs. 

Bills  of  lading;  effect  of  indorsing  in 
blank  and  giving  to  another.  443 

BLASTING. 

1.  The  operation  of  a  stone  quarry  on 
city  lots  for  a  long  period  of  time  by  means 
of  blasting,  which  causes  vibrations  of  the 
earth  and  air  in  such  a  manner  as  to  render 
an  adjoining  dwelling  unsafe  for  occupation, 
and  causes  rents  in  its  walls,  will  render  the 
one  responsible  therefor  liable  for  the  injury, 
although  he  uses  due  care  in  the  prosecution 
of  the  work.    Longtin  v.  Peraell  (Mo.)     655 

2.  It  is  the  duty  of  one  who  is  lawfully 
using  property  near  to  that  upon  which  an- 
other is  legally  engaged  in  blasting,  and  who 
is  warned  of  a  coming  explosion,  to  use  rea- 
sonable diligence  to  escape  from  danger  on 
account  of  it;  and  a  failure  to  exercise  such 
care,  which  concurs  in  producing  his  injury, 
waives  his  right  of  action  for  the  trespass, 
and  constitutes  contributory  negligence, 
which  is  fatal  to  his  action  for  damages  for 
the  injury.  Gary  v.  Morrison  (C.  0.  A.  8th 
C.)  659 

3.  While  a  contractor  may  lawfully  blast 
with  gunpowder  or  dynamite  to  remove  rock 
in  the  right  of  way  of  a  railroad  company, 
he  has  no  right  by  blasting  to  throw  rocks 
upon  persons  rightfully  occupying  or  using 
neighboring  property.  Id. 

4.  Blasting  by  the  use  of  gunpowder  or 
dynamite  is  an  appropriate  and  justifiable 
mode  of  removing  rode  from  the  right  of 
way  of  a  railroad  in  order  to  bring  it  to 
grade;  and  a  railroad  company  or  its  grad- 
ing contractors  may  lawfully  employ  it,  with 
reasonable  care.  Id. 

5.  A  contractor  removing  rock  in  a  rail- 
road right  of  way  by  blasting  with  gunpow- 
der must  give  persons  rightfully  occupying 
or  using  neighboring  property  reasonable 
warning  of  coming  explosions.  Id. 
65  li.  R.  A« 


Notes  and  Bbeets. 

Blasting ;  liability  for  injury  to  adjoining 
property  by  vibrations  of  earth  and  air 
caused  by;  use  of,  in  operating  quarry,  as 
nuisance.  656 

Measure  of  care  of  persons  engaged  in; 
right  to  employ  in  removing  rock  from  rail- 
road roadbed ;  duty  to  give  warning ;  liabil- 
ity for  injury  caused  by,  without  proof  of 
negligence.  660 

BL00DH017NDS. 

Use  of,  as  Evidence  of  Malice  in  Action 

for  Unlawful  Search,  see  Evidencc, 

6. 
Evidence  as  to  Breeding  and  Training 

of,  see  Evidence,  7. 
Admissibility  of  Photograph  of,  see  £▼!- 

denge,  14. 

BOUNDARY. 

Between  Staines,  see  States. 

BRIDGES. 

Construction  of  Bridge  Pier  in  Naviga- 
ble River  as  Constituting  a  Taking 
of  Property,  see  Eminent  Domain. 

Power  of  Municipality  to  Levy  Tax  for 
Construction    of,    see    Municipal 

CORPOBATIONS,   10,   11. 

A  bridge  erected  under  lawful  author- 
ity cannot  be  regarded  as  a  nuisance,  so  as  to 
render  those  responsible  for  its  construction 
liable  for  injuries  caused  to  adjoining  land 
as  trespassers  or  tort  feasors.  Salliotte  v. 
King  Bridge  Co.     (C.  C.  A.  6th  C.)         620 

Notes  and  Briefs. 

Bridges;  over  navigable  stream;  liability 
for  injury  to  riparian  proprietor  by;  where 
built  according  to  plans  approved  by  Secre- 
tary of  War  in  interest  of  navigation;  ac- 
ceptance of  bridge  by  one  for  whom  built  as 
relieving  builder  from  liability;  as  nuisance 
when  built  without  authority.  623 

BROKERS. 

Trover  by  Principal  against  Bank  Deal- 
ing with  Factor,  see  Facttohs. 

See  also  Ticket  Brokebs,  Notes  and 
Briefs. 

B1TIIJ>INGS. 

Discharge  of  Covenant  to  Repair  by  De- 
struction of  Building,  see  Cov- 
enant, 2-5. 

Right  of  One  Repairing,  to  Recover  un- 
der Quantum  Meruit  on  Destme- 
tion  of  Building,  see  Contracts,  1. 

Effect  of  Destruction  of  Building  upon 
Contract  to  Repair,  see  Contbacis, 
8,  9,  11. 
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Amount  of  Damages  Recoverable  by 
Owner  of  Building  Destroyed  by 
Fire,  see  Damages,  1. 

Liability  for  Injuries  Caused  in  Moving 
Building  along  Highway,  see  High- 
ways, 1,  2. 

BURDEN  OF  PBOOF. 

See  Evidence. 

Busimsss. 

Notes  and  Bbiefs. 

Business ;  protection  of  right  to  carry  on ; 
damages  for  interfering  with.  858 

CAHCEI.ATION  OF  INSTRUMENTS. 

As  Constituting  a  Proceeding  in  Rem, 
see  Action  or  Suit,  2. 

CARRIERS. 

Liability  for  Loss  of  Mail,  see  Postof- 

FICE. 

Limitation  of  Liability  of  Vessel  Owner, 

see  Shipping. 
See  also  Ticket  Bbokers. 

Duty  and  liability  towards  passeasers. 

1.  The  owner  of  a  steamship  is  liable  for 
the  death  of  a  passenger  drowned  by  the 
swamping  of  a  boat  sent  to  convey  him  from 
the  shore  to  the  vessel,  where  the  officer  in 
charge  of  the  boat  permits  it  to  attempt  the 
journey  in  an  overloaded  condition,  although 
the  passengers  are  themselves  guilty  of  con- 
tributory negligence  in  failing  to  leave  the 
boat  when  told  that  it  is  overloaded,  and  re- 
quested to  do  so.  Weisshaar  v.  Kimball 
Steamship  Co.  (C.  C.  A.  9th  G.)  84 

Tickets. 

2.  A  purchaser  of  a  special  railroad  tick- 
et at  a  reduced  rate,  which  on  its  face  recites 
that  it  is  nontransferable,  and  that  it  is 
supported  by  the  consideration  of  a  reduced 
rate,  has  no  right  to  transfer  it,  a  depriva- 
tion of  which  will  give  him  a  cause  of  com- 
plaint.   Schubach  v.  McDonald  (Mo.)      136 

3.  No  assignee  of  a  railroad  ticket  sold 
at  a  reduced  rate,  and  which  recites  that  fact 
on  its  face,  and  also  that  it  is  nontransfer- 
able, can  acquire  any  right  in  the  ticket  as  a 
contract  for  transportation,  which  he  can  as- 
sign, or  which  will  give  him  a  right  to  com- 
plain in  case  he  is  forbidden  to  assign  it. 

Id. 

4.  A  railroad  company  may  issue  special 
tickets  at  a  reduced  rate,  which  shall  be 
nontransferable,  either  limited  or  unlimited 
as  to  time  or  occasion ;  and,  in  case  the  con- 
tract of  which  the  ticket  is  the  evidence  is 
violated  by  a  transfer  of  the  ticket,  it  may 
invoke  the  jurisdiction  of  a  court  of  equity 
to  cancel  the  contract  because  of  the  fraud ; 
or,  if  the  ticket  is  used  by  another,  it  may 

65  L.  R.  A. 


maintain  an  action  for  damages  for  breach 
of  tiie  contract.  Id. 

5.  To  ''mutilate"  a  railroad  tidcet,  with- 
in the  reasonable  meaning  of  a  stipulation 
on  its  face  that  it  shall  not  be  good  for 
passage  if  mutilated  in  any  way,  it  must  be 
deprived  of  some  essential  or  material  part; 
and  such  a  ticket  is  valid,  although  torn  in 
two  pieces,  when  both  pieces  are  presented 
to  the  conductor  at  the  same  time,  and  it  is 
apparent  that  they  are  parts  of  the  same 
ticket,  that  together  they  form  the  entire 
ticket,  and  that  no  fraud  has  been  perpe- 
trated upon  the  railroad  company.  Young 
V.  Central  of  Georgia  R.  Co.  (Ga.)  436 

Carrier  of  f  relglit. 

6.  A  railroad  company  which  refuses  to 
deliver  freight  because  of  refusal  to  pay  an 
excessive  charge  for  carriage  cannot  escape 
liability  for  the  loss  thereby  caused  on  the 
ground  that  the  one  making  the  demand  had 
not  obtained  possession  of  the  bill  of  lading, 
or  an  order  for  delivery  from  the  nominal 
consignee.    Clegg  v.  Southern  R.  Co.  (N.  C.) 

717 
Notes  and  Bbiefs. 

Carriers;  duty  to  protect  passengers; 
against  negligence  of  fellow  passengers.    84 

Injunction  to  restrain  broker  from  dealing 
in  nontransferable  tickets  of ;  property  right 
of  company  in  its  tickets;  right  to  issue  non- 
transferable tickets  at  reduced  rates.        137 

Owner  of  elevator  as  common  carrier; 
rights  of  passenger  on.  215 

Obligation  of  railroads  to  carry  United 
States  mail ;  liability  for  loss  or  destruction 
of  package  in  mail;  liability  to  railway  mail 
clerk  injured  through  negligence  of  company 
or  its  employees;  when  liability  for  goods 
carried  cases;  duty  as  to  property  carried. 

401 

Stipulation  on  ticket  that  it  shall  not  be 
good  if  mutilated;  what  constitutes  mutila- 
tion within  meaning  of.  436 

Right  of  street  car  conductor  to  eject  pas- 
senger violating  rules;  use  of  unnecessary 
force;  ejection  for  insulting  and  indecent 
language.  861 

CERTIOBABI. 

Notes  and  Briefs. 

Certiorari ;  by  attorney  general  to  remove 
indictment;  where  Crown  defends  person  in- 
dicted. 764 

CHARITIES. 

See  also  Taxes. 

A  hospital  organized  exclusively  for 
charity  is  not  liable  for  injury  to  a  patient 
caused  by  the  negligence  of  its  carefully  se- 
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lected  nurse,  even  though  a  charge  is  made 
and  paid  for  the  services  rendered  to  the 
patient  injured, — at  least  if  the  amount  paid 
does  not  make  full  pecuniary  compensation 
for  the  services  rendered;  since  an  agree- 
ment to  hold  the  hospital  harmless  for  the 
acts  of  its  servants  arises,  by  necessary  im- 
plication, from  the  relation  of  the  parties. 
Powers  V.  Massachusetts  Homoeopathic  Hos- 
pital (C.  C.  A.  1st  C.)  372 

Notes  and  Bssefs. 

Charities;  what  is  a  charitable  corpora- 
tion; hospital  as;  when  charge  is  made  for 
services;  liability  for  injury  to  patient 
through  negligence.  373 

Exemption  of  domestic  charitable  corpora- 
tions from  payment  of  collateral-inheritance 
tax;  nonexemption  of  foreign  corporation  as 
unjust  discrimination.  777 

CI.A88  LEGISLATION. 

See  CoNSTrrunoNAL  Law. 

COLLATERAL-IKHERITAKCE   TAX. 

Appeal  in  Proceeding  Kelating  to,  see 
Appeal  and  Ebrob,  1. 

COMMERCE. 

A  statute  prohibiting  the  coloring, 
coating,  or  polishing  of  an  article  intended 
for  food,  whereby  damage  or  inferiority  is 
concealed,  is  not  in  conflict  with  the  power 
of  Congress  to  regulate  commerce,  although 
applied  to  articles  sold  in  original  packages 
imported  from  other  states.  Arbuckle  v. 
Blackburn  (C.  C.  A.  6th  C.)  864 

CONFLICT  OF  LAWS. 

1.  A  statute  legitimating  all  children  of 
slaves  which  have  been  recognized  by  the 
man  as  his,  although  the  father  and  mother 
have  ceased  to  cohabit  prior  to  the  passage 
of  the  act>  is  not  binding  on  a  man  who  has 
become  domiciled  in  another  state.  Irving 
V.  Ford  (Mass.)  177 

2.  A  deed  of  trust  to  secure  debts  exe- 
cuted by  a  corporation  at  its  domicil  in  one 
state  will,  as  to  its  nature,  character,  and 
interpretation,  be  governed  by  the  laws  of 
that  state,  although  it  involves  choses  in  ac- 
tion in  another  state  where  the  corporation 
is  doing  business,  and  in  whose  courts  the 
interpretation  of  the  instrument  is  called  in 
question.    Smead  v.  Chandler  (Ark.)       353 

3.  Whether  or  not  a  valid  lien  has  been 
created  by  an  execution  of  a  mortgage  by  a 
corporation  at  its  domicil  upon  a  chose  in 
action  located  in  another  state,  where  the 
action  is  brought  to  enforce  it,  depends  upon 
the  law  of  the  latter.  Id. 
65  L.  R.  A. 


4.  An  action  at  law  may  be  maintained 
to  enforce  payment  of  sums  due  under  a  de- 
cree in  equity  for  payment  of  alimony  ren- 
dered in  another  state,  although  the  decree 
is  not  for  a  specific  sum,  but  for  a  periodic 
allowance,  and  the  remedy  in  the  state  where 
the  decree  was  rendered  would  be  by  con- 
tempt proceedings  in  the  equity  court.  Wag- 
ener  v.  Latham  (R-  I.)  816 

Notes  and  Briefs. 

Conflict  of  laws;  as  to  Intimacy;  as  to 
descent  and  heirship  of  real  estate.  178 

As  to  legitimacy: — (I.)  L^timacy:  (o) 
in  general;  (6)  applicability  of  lex  rei  sitiB 
or  lex  dofiiicilii  deoedentis:  (1)  legitimacy 
dependent  upon  validity  of  marriage;  (2) 
legitimacy  dependent  upon  acts  subsequent 
to  birth;  (c)  what  is  proper  law  after  elim- 
inating lex  domicilii  decedentis  and  lex  rei 
aitcB,  &a  BVLckk;  (II.)  adoption.  177 

As  to  construction  of  deed  of  trust  to  se- 
cure debts  executed  in  one  state  where  in- 
terpretation is  called  in  question  in  another 
state;  as  to  assignment  for  creditors;  as  to 
contracts  releasing  carrier  from  liability  for 
negligence;  refusal  to  enforce  contract  of 
other  state  when  contrary  to  policy  of  state 
law  or  statutes.  3M 

As  to  transfer  of  property  out  of  the  state 
by  bankruptcy  or  insolvency  proceedings  or 
assignment  for  creditors: — (I.)  Voluntary 
assignments:  (a)  when  assignment  regarded 
as  voluntary;  (b)  discrimination  between 
residents  and  nonresidents,  generally;  (c) 
when  foreign  assignment  not  opposed  to  lex 
rei  eitce  et  fori;  (d)  law  determining  valid- 
ity of  assignments:  (1)  personal  property: 
(a)  general  rule;  (6)  formal  validity;  (c) 
notice;  record;  taking  possession ;  (d)  pref- 
erences; (e)  exemptions;  (f)  assignment  by 
corporation;  (2)  real  property;  («)  law  de- 
termining assignee's  right  to  avoid  fraudu- 
lent transfers  and  conveyances;  (f)  as  to  ef- 
fect of  assignment  to  avoid  previous  attach- 
ment or  transfer;  (g)  as  between  law  of  as- 
signor's domicil  and  that  of  place  where  as- 
signment made;  (II.)  assignments  under  in- 
solvency or  bankruptcy  statutes:  (a)  gen- 
eral rule;  {h)  choses  in  action;  (e)  dis- 
crimination between  residents  and  nonresi- 
dents; (d)  right  of  assignee  to  sue  in  other 
state.  353 

Enforcement  in  other  state  of  judgment 
for  alimony;  by  action  at  law;  where 
amount  payable  in  instalments.  815 

CONSIDERATION. 

Sufficiency   to   Support  Guaranty,   sea 

QlTABANTT,  2. 
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Notes  Ain>  BmErs. 

Ck>n8piracy;  to  raise  prices;  criminality 
of,  at  common  law.  843 

0ON8TITUTIONAI.  I«AW. 

1.  Questions  relating  to  the  wisdom,  pol- 
icy, and  expediency  of  statutes  are  for  the 
people's  representatives  in  the  legislature  as- 
sembled, and  not  for  the  courts,  to  deter- 
mine.   Re  Boyoe  (Nev.)  47 

2.  The  liberty  guaranteed  by  the  Consti- 
tution includes  the  right  of  a  citizen  to  use 
his  God-given  powers,  employ  his  faculties, 
exercise  his  judgment  in  the  affairs  of  life, 
and  be  free  in  the  enjoyment  and  disposal  of 
his  acquisitions,  subject,  only,  to  such  re- 
strictions as  are  imposed  by  the  law  of  the 
land  for  the  public  welfare.  Block  v. 
Schwartz  (Utah)  308 

3.  A  statute  forbidding,  under  penalty, 
persons  or  corporations  engaged  in  private 
enterprises  from  paying  employees  in  store 
orders  not  redeemable  in  cash  is  unconstitu- 
tional as  interfering  with  the  right  to  con- 
tract. State  V.  Missouri  Tie  &,  Timber  Co. 
(Mo.)  588 

4.  An  act  of  the  legislature  will  not  be 
declared  unconstitutional  and  void  on  the 
presumption  that  it  will  be  used  as  a  basis 
to  assert  an  unjust  or  illegal  daim  to  the 
property  of  the  state.  Marsh  v.  Stonebraker 
(Neb.)  607 

6.  The  constitutionality  of  a  pure-food 
law  is  to  be  determined  by  its  language  and 
purpose,  and  not  by  the  alleged  wrongful  in- 
stitution of  prosecutions  under  it  by  those 
charged  with  its  enforcement  against  those 
guiltless  of  a  violation  of  its  provisions.  Ar- 
buckle  V.  Blackburn  (C.  C.  A.  6th  C.)     864 

Due  prooeM  of  law, 

6.  A  street  car  company  cannot  be  made 
responsible  for  the  payment  of  a  privilege 
tax  imposed  upon  persons  leasing  the  right 
to  use  the  cars  for  advertising  purposes,  un- 
der a  constitutional  provision  that  no  one 
shall  be  deprived  of  his  property  without 
due  process  of  law.  Knoxville  Traction  Co. 
V.  McMillan  (Tenn.)  296 

7.  A  statute  prohibiting,  under  penalty, 
a  solvent  merchant  from  disposing  of  his 
stock  of  goods  in  bulk  without  notifying  his 
creditors,  and  which  is  applicable,  also,  to 
persons  acting  in  a  fiduciary  capacity  and 
under  judicial  process,  when  merchants  who 
are  not  indebted  have  that  privilege,  uncon- 
stitutionally deprives  him  of  his  liberty  and 
property.    Block  v.  Schwartz  (Utah)        308 

8.  A  tax  law  cannot  be  held  to  deprive  a 
taxpayer  of  his  property  without  due  process 
of  law,  because  he  is  given  no  opportunity, 
Co  L.  R.  A. 


by  its  express  terms,  of  having  the  assess- 
ment reviewed  by  a  board  of  equalization  or 
otherwise,  if  it  gives  him  an  opportunity  to 
submit  his  proofs  and  make  a  showing  to  the 
assessor  in  the  matter  of  the  assessment  of 
his  property.  Nathan  v.  Spokane  (Ik>unty 
(Wash.)  336 

0.  No  unconstitutional  deprivation  of 
property  is  effected  by  a  statute  forbidding 
the  use  of  horses  whose  tails  are  docked 
after  its  passage.    Bland  v.  People  (Colo.) 

424 

10.  A  statute  prohibiting  the  assignment 
of  future  wages  by  employees  is  not  void  as 
an  unreasonable  restraint  upon  the  liberty 
of  the  citizen,  or  as  depriving  him  of  his 
property  without  due  process  of  law.  Inter- 
national Text-Book  Co.  v.  Weissinger  (Ind.) 

59» 

11.  A  statute  authorizing  the  game  war- 
den to  seize  and  forfeit  to  the  state,  without 
a  hearing,  all  guns,  dogs,  decoys,  fishing 
tackle,  etc.,  used  by  any  person  hunting  or 
fishing  without  a  license,  when  such  license 
is  required  by  the  act,  is  unconstitutional 
and  void.    McConnell   v.   McKillip    (Neb.) 

610 

12.  An  act  authorizing  the  seizure  of 
gaming  tables,  or  o€her  instruments  of  gam- 
ing, before  a  conviction  of  the  owner  upon  a 
charge  of  keeping  them  for  gaming  purposes, 
is  not  unconstitutional  as  depriving  a  per- 
son of  property  without  due  process  of  law. 
Woods  V.  Cottrell  (W.  Va.)  616 

13.  A  statute  providing  for  the  appoint- 
ment of  a  special  administrator  in  cases 
where  "the  death  of  the  person  whose  estate 
is  in  question  is  not  satisfactorily  proved, 
but  he  is  shown  to  have  disappeared  under 
circumstances  wbich  afford  reasonable 
grounds  to  believe,  either  that  he  is  dead,  or 
has  been  secreted,  confined,  or  otherwise  un- 
lawfully done  away  with,"  is  invalid  as  de- 
priving the  person  of  his  property  and  ita 
possession  without  notice  or  due  process  of 
law,  when  applied  to  the  property  of  a  per- 
son living,  although  such  special  adminis- 
trator has  no  power  to  administer  such  es- 
tate generally.    Clapp  v.  Houg  (N.  D.)     757 

14.  A  denial  of  the  right  of  a  corporation 
incorporated  in  another  state  to  remove  a 
cause  into  a  Federal  court,  on  the  ground 
of  diverse  citizenship,  from  a  court  of  North 
Carolina  in  which  it  has  been  sued  by  a  cit- 
izen of  the  latter  state,  on  the  ground  that 
the  corporation  has  become  a  domestic  cor- 
poration under  Pub.  Laws  1899,  chap.  62,  as 
it  was  compelled  to  do  in  order  to  obtain  the 
privilege  of  doing  business  in  that  state, 
does  not  deprive  the  corporation  of  any 
rights  under  the  Federal  (Constitution  as  a 
citizen  of  the  United  States,  or  deny  it  due 
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process  of  law  or  the  equal  protection  of  the 
laws.  Debnam  v.  Southern  Bell  Teleph.  A 
Teleg.  Co.  (N.  C.)  916 

Xquml  proteotioii  and  prlTileces. 

15.  A  classification  of  restaurants,  for  the 
purpose  of  a  revenue  tax,  into  those  where 
meals  are  cooked  and  served  by  the  proprie- 
tor or  a  member  of  his  family,  and  those 
where  they  are  not,  imposing  a  lower  tax  up- 
on the  former,  is  not  void  as  an  unjust  dis- 
crimination.   Re  Lemon   (Cal.)  946 

16.  A  law  permitting  the  use  of  docked 
horses  registered  within  a  certain  time  after 
its  passage,  and  forbidding  the  use  of  all 
other  docked  horses,  is  not  void  as  objection- 
able   class    legislation.     Bland    v.    People 

(Colo.)  424 

17.  To  uphold  a  statute  imposing  the  duty 
upon  the  owners  or  occupants  of  abutting 
land  to  keep  the  sidewalks  free  from  ice  and 
snow,  there  must  be  no  inequality  in  the 
1)urden  imposed  upon  the  respective  classes 
of  persons  upon  whom  the  duty  is  imposed, 
nor  unjust  discrimination  in  favor  of  some 
and  against  others.  McGuire  v.  District  of 
Columbia  (D.  C.  App.)  430 

18.  The  fact  that  the  owners  of  unim- 
proved property  may  be  nonresidents  is  no 
«xcuse  for  making  different  provisions  with 
respect  to  the  removal  of  snow  from  the 
walks  in  front  of  such  property  from  those 
relating  to  improved  property.  Id. 

19.  A  collateral-inheritance  tax  statute 
which  exempts  from  its  provisions  domestic 
institutions  organized  for  purely  charitable 
purposes,  but  does  not  exempt  such  institu- 
tions when  incorporated  in  other  states,  even 
though  some  of  their  charitable  work  is  car- 
ried on  within  the  state,  is  not  obnoxious  to 
the  Ohio  Bill  of  Rights,  §  2,  forbidding  the 
grant  of  special  privileges  or  immimities,  or 
to  the  provision  of  U.  S.  Const.  14th  Amend., 
against  the  abridgment  of  privileges  or  im- 
munities of  citizens  and  the  denial  of  the 
«qual  protection  of  the  law.  Humphreys  v. 
State  (Ohio)  '  776 

Vetted  rlglita. 

20.  One  appointed  for  a  definite  time  to  a 
legislative  office  has  no  vested  property  in- 
terest or  contract  right  thereto  of  which  the 
legislature  cannot  deprive  him  during  the 
existence  of  the  term.  State  ex  rel.  Mial  v. 
Ellington  (N.  C.)  697 

Police  power. 

21.  The  legislature  has  inherent  author- 
ity, under  the  general  police  power  of  the 
fltate,  to  enact  laws  for  the  promotion  of  the 
health,  safety,  and  welfare  of  the  people,  and 
its  arm  cannot  be  stayed  when  exercised  for 
these  purposes.    Re  Boyoe  (Nev.)  47 

22.  An  act  providing  an  eight-hour  day 
«6L.R.  A. 


for  all  workingmen  in  mines,  smelters,  and 
mills  for  the  reduction  of  ores  is  not  uncon- 
stitutional as  class  legislation,  or  as  a  depri- 
vation of  property  without  due  prooess  of 
law,  or  an  abridgment  of  the  privileges  or 
immunities  of  citizens,  but  is  a  legitimate 
exercise  of  the  police  power  in  the  interest 
of  the  health  of  workingmen.  Id. 

23.  The  state  cannot  forbid  independent 
contractors,  performing  work  for  it,  to  re- 
quire their  employees  to  labor  more  than  a 
specified  number  of  hours  per  day,  either 
under  its  police  power,  or  on  the  ground  that 
the  legislature  may  prescribe  rules  for  the 
manner  in  which  state  work  shall  be  per- 
formed. People  v.  Orange  County  Itoad 
Constr.  Co.  (N.  Y.)  33 

24.  The  police  power  will  not  justify  an 
act  prohibiting  solvent  merchants  from  dis- 
posing of  their  stocks  in  hulk  without  giv- 
ing notice  to  their  creditors.  Blodc  ▼. 
Schwartz  (Utah)  308 

25.  The  constant  use  of  horses  with  docked 
tails  tends  to  corrupt  the  public  morals  so 
as  to  bring  the  prohibition  of  the  use  of  such 
animals  within  the  police  power  of  the  state. 
Bland  v.  People  (Colo.)  424 

26.  Under  the  police  power  of  the  state, 
the  legislature  has  power  to  declare  proper- 
ty which  may  be  used  only  for  an  unlawful 
purpose  to  be  a  public  nuisance,  and  to  au- 
thorize the  same  to  be  abated  summarily  by 
public  officers;  but  if  property  of  a  nature 
innocent  in  itself  and  susceptible  of  a  bene- 
ficial use  has  been  used  for  an  unlawful  pur- 
pose, a  statutory  provision  subjecting  it  to 
summary  forfeiture  to  the  state  as  a  penalty 
or  punishment  for  the  wrongful  use,  without 
afi'ording  the  owner  thereof  opportunity  for 
a  hearing,  deprives  him  of  his  property  with- 
out due  process  of  law.  McConnell  v.  Me- 
Killip  (Neb.)  610 

27.  Taking  possession  of  a  person's  prop- 
erty, under  authority  of  a  statute  providing 
for  the  appointment  of  a  special  adminis- 
trator in  case  of  a  person  who  has  disap- 
peared under  circumstances  which  afford 
reasonable  grounds  for  believing  that  he  is 
dead,  cannot  be  upheld  as  a  proper  exercise 
of  the  police  power  of  the  state.  Clapp  v. 
Houg  (N.  D.)  757 

Notes  and  Bbietb. 

Constitutional  law;  constitutionality  of 
limitation  of  hours  of  labor  by  statute  or 
ordinance: — (I.)  General  construction  and 
application  of  statute;  (II.)  constitutional- 
ity of  statute:  (o)  under  Federal  Constitu- 
tion: (1)  in  general;  (2)  due  process  of 
law;  (3)  equal  protection  of  the  laws;  (4) 
impairing  obligation  of  contract;  (6)  on- 
der  state  Constitution;   (III.)  police  power 
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of  state;  (IV.)  right  to  extra  o(Hnpeii8atioii 
for  labor  in  exoeae  of  limited  time;  (V.) 
oriminal  liability  for  yiolation  of  statute. 

33 

Validity  of  statute  prohibiting  sale  of 
merchant's  goods  in  bulk  without  notifying 
creditors;  constitutional  rights  of  life,  lib- 
erty, and  property.  308 

What  is  meant  by  public  policy;  power  of 
legislature  to  determine ;  regulation  of  ware- 
houses and  elevators.  611^ 

Forbidding  payment  of  wages  in  store  or- 
ders not  redeemable  in  cash ;  validity ;  when 
applied  to  corporations  only.  597 

Validity  of  statute  authorizing  individual 
to  publish  laws  of  state,  and  providing  for 
distribution  of  copies  to  public  officers.    607 

Statute  authorizing  game  wardens  to 
seize  and  forfeit  to  the  state  all  guns,  etc., 
in  actual  use  in  violation  of  game  law;  seiz- 
ure of  ships  used  for  smuggling,  gambling 
property,  and  intoxicating  liquor  kept  for 
unlawful  sale.  611 

Protection  of  right  to  use  one's  property; 
extent  of  protection  of  property  rights ;  pro- 
hibiting use  of  docked  horses.  424 

Validity  of  statutes  imposing  upon  abut- 
ting owners  or  occupants  duty  to  keep  side- 
walks free  from  snow  and  ice.  430 

When  statute  may  be  declared  unconstitu- 
tional; unreasonableness  or  oppressiveness 
of,  not  sufficient;  extent  of  police  power; 
class  legislation;  limiting  hours  of  work  in 
mines,  smelters,  etc.;  eight-hour  laws  gener- 
ally; regulating  manner  of  paying  wages; 
Sunday  laws.  48 

Linlitation  of  hours  of  labor;  on  public 
works;  discretion  of  legislature  as  to  use  of 
funds  of  state  and  municipal  corporations; 
giving  money  of  state  to  aid  private  under- 
taking ;  right  to  prescribe  rate  of  wages.    33 

Right  to  day  in  court;  meaning  of;  stat- 
ute providing  for  destruction  of  liquor  kept 
for  illegal  sale  without  jury  trial;  validity 
of  statutes  making  certain  facts  prima  facie 
case.  76 

Validity  of  ordinance  forbidding  giving  of 
trading  stamps.  160 

Right  of  citizens  of  each  state  to  privileges 
and  immunities  of  citizens  in  the  several 
states.  179 

Statute  making  license  tax  imposed  on 
advertisers  in  street  cars  collectible  from 
street  car  company;  validity  of.  296 

Statute  permitting  administration  on  es- 
tate of  person  who  has  disappeared  under 
circumstances  justifying  a  belief  that  he  is 
dead.  758 

Ck>nstitutional  right  to  jury  trial;  what 
intended  by;  impairment  of;  statute  per- 
65  L.  R.  A. 


mitting  change  of  venue  by  state  without 
consent  of  defendant  as  impairment  of.    762 

Statute  forbidding  coating,  glazing,  or  pol- 
ishing of  article  of  food  to  conceal  inferior- 
ity. 809 

Validity  of  statute  prohibiting  assignment 
of  future  wages.  599 

Constitutionality  of  state  regulation  of 
sales  of  intoxicating  liquors.  906 

Constitutionality  of  act  requiring  foreign 
corporation  to  become  domesticated  as  con- 
dition of  doing  business  in  state.  915 

COKTINOENT  FEE. 

See  Attobnets. 

CONTRACTS. 

Discharge  of  Covenant  to  Repair  by  De- 
struction of  Building,  see  Cov- 
enant, 2-5. 

Damages  for  Breach  of,  see  Damages, 
7. 

Violation  of  Public  Policy  by  Condition 
in  Deed,  see  Deeds,  1. 

Individual  Liability  of  Executrix,  see 

EXECUTOBS     AND    ADMINISTRATOBS, 

1. 

Sufficiency  of  Consideration  to  Support 
Guaranty,  see  Guaranty,  2. 

For  Performance  of  Public  Works,  see 
Public  Impbovements. 

Made  on  Sunday,  see  St7NDAT. 

For  Sale  of  Land,  see  Vendob  and  Pur- 

CHASER. 

See  also  Specific  Pebformance. 

1.  One  who  has  contracted  to  repair  a 
house  for  an  entire  consideration  cannot,  in 
case  the  house  is  destroyed  by  lightning  when 
the  work  is  nearly  completed,  so  that  he  is 
not  entitled  to  enforce  payment  under  the 
contract,  recover  the  value  of  the  work  done 
under  a  quantum  meruit.  Krause  v.  Croth- 
ersville  School  Trustees  (Ind.)  Ill 

Miitiiality. 

2.  The  mutuality  of  a  contract  for  the 
purchase  and  sale  of  hops  to  be  grown  in 
the  future  is  not  destroyed  by  a  clause  leav- 
ing the  purchaser  free  to  reject  those  ten- 
dered if  they  are  not  of  proper  quality  and 
in  proper  condition.  Livesley  v.  Johnston 
(Or.)  788 

Conaideratioii. 

3.  An  agreement  to  pay  the  purchase 
price  is  a  sufficient  consideration  to  support 
a  contract  to  convey  real  estate.  Rodman 
V.  Robinson  (N.  C.)  682 

VaUdity. 

4.  A  contract  by  which  an  ice  manufac- 
turing company  undertakes  to  sell  waste 
water  to  a  railroad  company  which  needs  it 
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to  supply  its  engines  cannot  be  held  void  for 
collusion  because  the  railroad  company  un- 
dertakes to  lay  the  necessary  pipes,  which 
the  ice  company  has  no  power  to  do  for 
want  of  a  franchise  to  lay  pipes  in  the 
streets.  Canton  v.  Canton  Cotton  Ware- 
house Co.  (Miss.)  561 

5.  Public  policy  does  not  invalidate  an 
assignment  of  future  wages  to  be  earned 
under  an  existing  contract  of  employment. 
Mallin  v.  Wenham  (111.)  602 

6.  Where  three  coal-mining  companies 
operating  in  the  same  vein  or  seam  in  close 
proximity  to  one  another,  and  just  having 
commenced  the  development  of  that  particu- 
lar kind  of  coal,  organize  indirectly  and 
nominally  in  the  names  of  individuals  an- 
other corporation  to  act  as  their  general 
sales  agent;  and  each  gives  it,  by  contract, 
the  exclusive  right  to  sell  its  entire  output 
of  coal  at  prices  uniform  as  to  all  three 
companies,  and  not  to  be  departed  from 
without  the  consent  of  all  the  companies; 
and  the  agent  company  is  to  advertise  and 
introduce  the  coal  in  the  jnarkets,  establish 
and  control  all  agencies  and  subagencies, 
and  make  all  sales  and  collections,  and  de- 
duct for  its  compensation  10  cents  per  ton 
out  of  the  proceeds  of  sales, — ^the  contract 
is  illegal  and  void  as  tending  to  suppress 
competition  and  restrain  trade,  contrary  to 
public  policy.  Slaughter  v.  Thacker  Coal  & 
Coke  Co.   (W.  Va.)  342 

Oroiinda  for  reaoiMlon. 

7.  One  who  has  contracted  to  convey 
real  estate  is  not  entitled  to  relief  from  per- 
formance of  his  contract  because  he  has 
made  a  bad  bargain,  in  the  absence  of  fraud 
or  mistake.    Rodman  v.  Robinson   (N.  C.) 

682 
Perfonnance. 

8.  The  question  of  the  right  of  the  own- 
er to  insure  a  building  which  another  has 
contracted  to  repair  and  enlarge  has  no 
bearing  upon  the  question  of  the  liability  of 
the  contractor  to  comply  with  his  contract 
after  the  building  has  been  destroyed  by 
lightning.  Krause  v.  Crothersville  School 
Trustees  (Ind.)  Ill 

9.  Provision  in  a  contract  for  the  repair 
of,  and  addition  to,  a  building,  that  the 
owner  "shall  not  be  in  any  manner  responsi- 
ble for  any  loss  or  damage  that  shall,  or 
may,  happen  to  said  work  or  any  part  there- 
of,'' does  not  throw  the  loss  caused  by  the 
accidental  destruction  of  the  building  by 
lightning  after  the  work  is  nearly  completed 
upon  the  contractor.  Id. 

10.  One  who  has  agreed  to  sell  and  deliv- 
er a  crop  of  hops  cannot  avoid  performance 
on  the  ground  that  those  produced  were  not 
of  the  agreed  quality,  where  the  purchaser 
65  L.  R.  A. 


is    willing    to    receive    them.    Livesley    ▼. 
Johnston   (Or.)  IBS 

11.  Where  one  who  has  undertaken  to 
repair  and  add  to  a  building  has  paid  oat, 
in  the  execution  of  his  contract,  more  than 
he  has  received  at  the  time  of  the  destruc- 
tion of  the  building  by  lightning,  such  pay- 
ments which  have  entered  into  the  value  of 
the  property  must  he  treated  as  an  execu- 
tion of  the  contract  pro  tanto,  Krause  ▼. 
Crothersville  School  Trustees  (Ind.)  Ill 

Who  may  enf oroe. 

12.  A  l^^tee  may  enforce  a  provision  in 
an  agreement  by  the  executrix  to  distribute 
money  received  by  her  whenever  a  certain 
amount  shall  accumulate,  in  consideration  of 
the  withdrawal  of  opposition  to  the  probate 
of  the  will,  although  the  agreement  was  not 
signed  by  such  legatee.  Painter  v.  Kaiser 
(Nev.)  672 

13.  Creditors  of  a  vendor  of  a  stodc  of 
goods  have  a  right  of  action  against  the 
vendee  upon  his  agreement  with  the  vendor 
to  pay  such  creditors  out  of  the  purdiase 
money.    Voorhees  v.  Porter  (N.  C.)  73(^ 

Impairing  oblisatioau 

14.  By  the  passage  of  an  ordinance  au- 
thorizing the  establishment  of  a  telephone 
system  in  a  city,  and  its  acceptance  by  the 
company,  and  its  expenditures  thereunder, 
a  contractual  relation  was  created  between 
the  company  and  the  city,  which  became  a 
vested  right  that  could  not  be  impaired  by 
subsequent  action  of  the  city,  directly  or  in- 
directly, annulling  it  for  purposes  not  pub- 
lic, and  for  purposes  of  a  personal  or  pri- 
vate nature.  Northwestern  Teleph'.  Ex- 
change Co.   V.  Anderson    (N.  D.)  771 

Notes  and  Briefs. 

Contracts;  conflict  of  laws  as  to;  re- 
leasing carrier  from  liability  for  negli- 
gence; refusal  to  enforce  when  in  violation 
of  law  of  state  though  valid  in  state  where 
made.  357 

Against  public  policy:  preventing  com- 
petition in  business;  injuries  to  public; 
partial  restraint  of  trade.  512 

Interference  with  right  to  contract;  by 
statute  forbidding  payment  of  wages  in 
store  orders  not  redeemable  in  cash.        597 

Eflfect  of  invalidity  of  part  of.  603 

Executory;  for  sale  of  land;  made  on 
Sunday;  validity  of;  at  common  law;  where 
statute  forbids  labor,  business,  or  work  of 
"ordinary  calling"  on  such  days;  a  promise 
for  a  promise  as  valuable  consideration  to 
sustain;  right  of  one  party  to  relief  with- 
out consent  of  the  other;  right  to  specific 
performance  for  breach  of.  683 
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Made  by  telephone  in  one  county  with 
person  in  another;  where  deemed  to  be 
made ;  right  to  bring  action  at  place  of  per- 
formance. 90 

Intervening  impossibility  to  perform; 
apportionability  of  the  consideration;  right 
to  recover  on  quantum  meruit  where  com- 
plete performance  impossible;  effect  of  ex- 
tension of  time  to  perform  on  right  to  re- 
<!Over  for  value  of  work  done  and  destroyed ; 
construction  of  contract  by  parties  followed 
by  courts;  waiver  of  stipulated  time  for 
performance;  what  constitutes  substantial 
performance.  112 

Breach  of;  before  time  for  performance 
arrives ;  measure  of  damages  for.  304 

To  raise  the  price  of  property  of  par- 
ties combining;  criminality  of,  at  oonunon 
law.  343 

To  furnish  information  and  assistance  in 
recovering  land;  agreement  to  pay  contin- 
gent fee;  validity  of.  348 

By  vendee  of  stock  of  goods  to  pay  cred- 
itors of  vendor  out  of  purchase  money; 
right  of  creditors  to  enforce;  as  against 
assignee  for  creditors  of  vendee.  737 

For  purchase  and  sale  of  hops;  effect  of 
clause  entitling  purchaser  to  reject  hops 
tendered  if  not  of  proper  quality  to  destroy 
mutuality;  effect  of  part  performance  to 
cure  want  of  mutuality;  duty  of  seller  to 
tender  goods  and  of  buyer  to  accept  and  pay 
for  them;  specific  performance  of;  where 
remedy  at  law  is  inadequate.  784 

CONVICTS. 

1.  The  photograph,  description,  and 
measurement  of  one  sentenced  to  a  state 
prison,  which  the  law  requires  the  super- 
intendent of  prisons  to  secure  and  preserve, 
are  a  part  of  the  public  records  which  the 
superintendent  has  no  power  to  remove  or 
destroy,  even  though  the  prisoner's  sentence 
is  afterwards  reversed,  and  he  is  subsequent- 
ly acquitted  of  the  charge  against  him. 
Re  Molineux   (N.  Y.)  104 

2.  One  convicted  of  murder,  and  re- 
manded to  the  warden  of  the  state  prison 
to  be  kept  in  solitary  confinement  await- 
ing execution,  is  within  the  operation  of  a 
statute  requiring  prisoners  received  under 
sentence  in  the  state  prison  to  be  measured 
and  described  in  accordance  with  the  Ber- 
tillon  system  for  the  identification  of  crim- 
inals. Id. 

Notes  and  Briefs. 

Convicts;  right  to  take  photograph  and 
measurements  of  person  condemned  to 
death;    when    person    becomes    a    convict. 

104 
(\5  L.  R.  A. 


COPYRIGHT. 

1.  That  the  publisher  of  an  author's 
copyrighted  work  is  not  authorized  to  sell 
unbound  copies  will  give  the  author  no 
right  of  action  against  another  publisher 
who  purchases  unbound  sheets,  which  he 
binds  and  sells.  Kipling  v.  G.  P.  Putnam's 
Sons  (C.  C.  A.  2d  C.)  873 

2.  The  copyright  of  a  new  edition  of  an 
author's  works  covers  only  new  matter  con- 
tained in  them.  Id. 

3.  One  has  a  right  to  make  and  publish 
an  index  of  copyrighted  works,  although  it 
contains  words  and  phrases  found  in  the 
text.  Id. 

Notes  and  Briefs. 

Copyright;  purchase  of  unbound  copy- 
righted books;  right  to  bind  and  dispose 
of  as  purchaser  pleases;  where  seller  was 
not  authorized  to  sell  unbound  copies;  right 
of  author  who  has  sold  copyrighted  books 
without  restriction  or  published  them  with- 
out copyright  to  prohibit  collection  and 
sale  of  volumes  in  sets;  right  to  use  au- 
thor's portrait  on  edition  of  works;  right 
to  publish  index  of  copyrighted  books ;  what 
revision  sufficient  to  justify  copyright;  who 
owner  of  copyright  when  taken  in  publish- 
er's name;  right  of  author  to  sue  for  in- 
fringement where  he  does  not  own  copy- 
right; necessity  of  proving  fraud  in  suit 
based  on  unfair  simulation  of  bindings; 
who  are  necessary  parties  in  suit  for  in- 
fringement. 874 

CORPORATIONS. 

Foreign    Insurance    Compajay,    see   IN- 

SUBANCE,   4. 
lApse  of  Legacy  by  Consolidation  of, 

see  Lease,  1. 

Notes  and  Bbiefs. 

See  also  Bankbuptgt. 

Corporations;  as  persons  entitled  to 
equal  protection  of  laws.  777 

Forbidding  payment  of  wages  by,  in  store 
orders  not  redeemable  in  cash;  as  class 
legislation;  corporation  as  person  entitled 
to  constitutional  protection;  limit  of  cor- 
porate power  to  contract.  507 

I^gal  effect  of  consolidation  upon  con- 
solidating  corporations.  226 

As  citizens  of  state  which  created  them, 
for  purpose  of  Federal  jurisdiction;  where 
corporation  subsequently  becomes  a  corpo- 
ration of  another  state  also;  filing  of  char- 
ter within  state  by  foreign  corporation  as 
required  by  state  law;  effect  of,  to  make  it 
a  state  corporation;  right  of  foreign  corpo- 
rations to  do  business  within  state;  right 
of  state  to  require  corporation  to  become  do- 
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mesticated  as  condition  of  doing  business 
in  state;  compliance  with  state  law  requir- 
ing domestication  to  make  corporation  a 
domestic  one;  right  of  foreign  corporation 
becoming  thus  domesticated  to  remove  ac- 
tion by  citizen  of  state  to  Federal  court  on 
ground  of  diversity  of  citizenship.  915 

Assumpsit  against.  158 

C08T8. 

Keimbursement  of  Administrator  Where 
Proceedings  Appointing  Him  are 
Void,  see  Executobs  and  Admin- 

ISTBAT0B8,    3. 

COURTS. 

Existence  of  Actual  Controversy  so  as 
to  Give  Court  Jurisdiction,  see  Ac- 
tion OR  Suit,  1. 

See  also  Removal  of  Causes. 

1.  A  Federal  court  has  no  jurisdiction 
of  a  suit  to  enjoin  a  state  food  commission- 
er from  proceeding  to  enforce  a  pure-food 
statute  of  the  state  by  criminal  prosecu- 
tions, as  he  is  required  to  do  by  the  stat- 
ute, on  the  ground  that  he  has  erroneously 
eonstrued  the  statute  to  include  matters 
not  within  it.  Arbuckle  v.  Blackburn  (C. 
C.  A.  6th  C.)  864 

2.  Mere  failure  of  a  petition  to  state  a 
cause  of  action,  or  the  defective  statement 
of  a  good  cause  of  action,  does  not  deprive 
the  court  of  jurisdiction.  Schubach  v.  Mc- 
Donald  (Mo.)  136 

Notes  and  Bbiefs. 

Courts;  question  whether  statute  is  prop- 
er exercise  of  police  power  as  a  judicial 
one.  425 

Right  of  Federal  court  to  enjoin  crim- 
inal proceedings  in  state  court.  868 

COVENANT. 

1.  A  covenant  on  the  part  of  a  vendor 
of  land,  which  forms  part  of  the  consider- 
ation of  the  grant,  to  open  a  way  through 
another  tract  which  he  does  not  at  the 
time  own,  but  contemplates  purchasing, 
does  not  run  with  the  latter  tract  after  it 
comes  into  possession  of  the  vendor;  and 
it  cannot,  therefore,  be  enforced  against 
his  grantee.    Houston  v.  Zahm   (Or.)     799 

2.  A  covenant  to  repair  a  standing 
building  and  construct  an  annex  thereto 
which  shall  become  an  integral  part  of  it 
is  discharged  by  a  destruction  by  lightning 
of  the  main  building  when  the  work  is  prac- 
tically completed,  so  as  to  render  the  re- 
pair and  completion  of  the  annex  impossi- 
ble without  the  reconstruction  of  the  main 

55  L.  R.  A. 


building.     Krause   v.   Orothersville    School 
Trustees   (Ind.)  Ill 

3.  Failure  to  complete  the  repair  of  a 
building  and  the  construction  of  an  annex. 
thereto  as  soon  as  possible,  so  that  the  main 
building  is  destroyed  by  lightning  before 
the  work  is  completed  but  after  it  might 
have  been  done,  does  not  deprive  the  one 
undertaking  the  work  of  the  benefit  of  the 
rule  that  relieves  him  from  his  covenant  in 
case  the  building  upon  which  his  work  i» 
to  be  done  is  destroyed  without  his  fault. 

Id. 

4.  Failure  to  complete  construction  work 
as  soon  as  possible,  if  a  breach  of  the  cove- 
nant for  its  performance,  is  waived  by  pro- 
ceeding against  the  covenantor  for  failure 
to  replace  and  complete  the  work  after  the 
building  has  been  destroyed  by  fire.         Id. 

5.  The  offer  by  the  owner  of  a  building 
which  another  has  contracted  to  repair  and 
add  to,  to  restore  it  after  it  has  been  de- 
stroyed by  lightning  when  the  work  waa 
nearly  completed,  will  not  require  the  con- 
tractor to  comply  with  his  covenant  and  re- 
construct and  complete  the  work  according 
to  the  original  contract.  Id. 

Notes  and  Bbietb. 

Covenant;  by  vendor  of  land  to  open  way 
through  another  tract  which  he  does  not 
own  but  contemplates  purchasing;  as  one 
running  with  the  land;  failure  to  describe 
the  dominant  or  servient  estate.  801 

CRIMINAI.  LAinr. 

Equity  Jurisdiction  to  Enjoin  Crim- 
inal Prosecution,  see  Injunction, 
2. 

Criminal  Nature  of  Proceedings  to 
Condemn  and  Destroy  Liquors,  see 
Intoxicatinq  Liquors. 

Unlawful  Search  of  Private  House,  see 
Searches  and  Seizures. 

The  system  of  trial  by  jury  in  crim- 
inal cases,  which  existed  in  North  Dakota 
for  fourteen  years  prior  to  the  adoption 
of  the  Constitution,  gave  the  state,  as  well 
as  the  defendant,  a  right  to  have  the  place 
of  trial  changed  from  the  county  where  the 
offense  was  committed  to  another  county, 
when  necessary  to  secure  a  fair  and  impar- 
tial trial ;  and  it  was  the  right  thus  known 
and  understood  which  is  secured  by  the 
Constitution.    Barry    v.    Truax     (N.    D.) 

762 
Notes  and  Briefs. 

Criminal  law;  injunction  to  restrain 
criminal  proceedings.  868 

Right  of  accused  to  speedy  and  public 
trial  by  impartial  jury.  76 
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OT  PRE8. 

Notes  aitd  Bbiefb. 

Cy  pris;  when  doctrine  of,  cannot  be  ap- 
plied. 22G 

DAMAGES. 

Necessity   that   Damans  be   Specially 
Pleaded,  see  Plbadiito,  2. 

1.  The  owner  of  a  building  negligently 
destroyed  by  fire  while  in  possession  of  a 
tenant  cannot  recover  from  the  one  respon- 
sible for  the  loss  the  whole  value  of  it,  but 
from  such  value  must  be  deducted  the  value 
of  the  leasehold.  Nashville,  C.  &,  St.  L.  R. 
Ck>.  V.  Heikens  (Tenn.)  298 

2.  Four  hundred  dollars  is  not  excessive 
as  damages  to  be  awarded  to  a  minor  who  is 
compelled  to  find  his  way  home  on  foot  dur- 
ing the  winter,  after  being  left  without 
means  in  a  strange  city,  400  miles  from 
home,  by  the  negligent  failure  of  a  tele- 
graph company  to  deliver  a  telegram. 
Barnes  v.  Western  Union  Teleg.  Co.  (Nev.) 

666 

3.  Damages  may  be  allowed  for  mental 
sufi'ering  for  failure  to  deliver  a  telegram, 
although  it  is  not  accompanied  by  physical 
suffering  or  injury.  Id. 

Mitigation* 

4.  In  an  action  for  personal  tort,  the 
compensatory  damages  which  may  be  recov- 
ered from  the  principal  for  the  wrongful 
and  unlawful  act  of  its  agent  are  not  sub- 
ject to  mitigation,  nor  is  the  liability  of 
the  principal  for  such  damages  defeated,  by 
proof  that  the  act  which  caused  the  injury 
was  provoked  or  induced  by  abusive  lan- 
guage used  by  the  plaintiff  to  such  agent. 
Mahoning  Valley  R.  Co.  v.  De  Pascale 
(Ohio)  860 

5.  Words  of  provocation  may  be  con- 
sidered in  mitigation  of  punitive,  but  not 
compensatory,  damages.  Id. 

Ezemplarj  dammses* 

6.  Exemplary  damages  may  be  award- 
ed against  attaching  officers  who,  although 
they  have  no  personal  acquaintance  with, 
or  ill-vrill  against,  defendant,  wilfully  and 
knowingly  allow  themselves  to  become  tools 
of  the  attaching  creditors,  whose  object  is 
apparently  malicious,  and  make  an  unlaw- 
ful levy  in  a  high-handed  and  oppressive 
way  to  oppress  the  debtor.  Giddings  v. 
Freedley  (CCA.  2d.  C)  327 

Breaeli  of  oontraot. 

7.  One  who  sues  for  breach,  before  the 
time  for  performance  arrived,  of  a  contract 
to  employ  him  as  manager  of  an  opera  house 
for  a  compensation,  to  consist  in  part  of  a 
65  L.  R.  A. 


share  of  the  net  profits,  is  not  entitled  to 
recover  as  damages  a  share  of  the  amount 
for  which  his  employer  disposed  of  the 
lease  subsequent  to  the  time  when  such  em- 
ployment should  have  begun.  Greenwall 
Theatrical  C/'ircuit  Co.  v.  Markowitz  (Tex.) 

302 
Personml  injuries. 

8.  Thirteen  thousand  dollars  is  excessive 
to  award  as  damages  for  negligently  knock- 
ing down,  severely  bruising,  and  causing  losa 
of  an  arm  by,  a  lab«)reT  thirty-four  years 
old  who  was  earning  $1  per  day.  Louis- 
ville &  N.  R.  Co.  V.  Lowe  (Ky.)  122 

Ezpulsion  of  member  of  society. 

9.  The  damages  to  be  recovered  by  a 
member  wrongfully  expelled  from  an  unin- 
corporated benefit  society  may  include  the 
loss  sustained  by  being  deprived  of  the  use 
and  enjoyment  of  the  property  of  the  so- 
ciety and  of  the  privileges  of  membership, 
and  also  the  mental  suffering  caused  by  the 
wrongful  expulnion  and  the  manner  in 
which  it  was  effected.  Lahiff  v.  St.  Jo- 
seph Total  Abstinence  &  Benev.  Soc.  (Conn.) 

02 
Note;^  and  Bbiefs. 

Damages;  for  breach  of  contract  to  per- 
form work;  measure  of.  112 

For  mental  suffering.  620 

Mental  sufferings;  element  of.  93 

For  wrongful  stoppage  of  engine  under, 
writ  of  attachment;  where  special  damages 
are  not  alleged;  exemplary  damages;  when 
given;  in  case  of  suit  against  joint  tort 
feasors.  327 

For  failure  to  deliver  telegram;  measure 
of;  when  excessive.  667 

For  interfering  with  the  right  to  carry 
on  business ;  effect  on,  of  motive  in  perform- 
ing legal  act.  858 

Effect  of  provocation  in  mitigation  of 
damages  for  tort.  860 

For  interference  with  rights  under  trade- 
mark; extent  of.  875 

DEADLY  WEAPON. 

Assault  with,  see  Assault  and  Bat- 
tery, 1,  2. 

DEATH. 

An  executor  may  bring  an  action  for 
the  negligent  killing  of  his  testator,  under 
a  statute  providing  that  the  action  may  be 
brought  by  heirs  or  personal  representa- 
tives, although  the  statute  expressly  pro- 
vides that  the  action  shall  be  in  favor  of 
the  wife  or  children  of  decedent,  and  a 
widow  survives  him,  provided  it  is  shown 
that  the  action  is  brought  with  her  con- 
sent.    Copland  v.   Seattle    (Wash.)       333 
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DEBTOR    AND     CREDITOR. 

Notes  Ain>  Briefs. 

Debtor  and  creditor;  domicil  of  creditor 
as  situs  of  debt.  357 

DECI.ARATIOK8. 

Admissibility  of,  see  Evidence. 

DEEDS. 

Setting  Aside,  as  Constituting  a  Pro- 
ceeding in  Reniy  see  Action  ob 
Suit,  2. 

See  also  Perpetuities. 

1.  A  condition  in  a  deed  of  a  small  par- 
cel of  land  that  no  grain  shall  ever  be  han- 
dled on  the  land  granted,  which  contains  no 
facilities  for  handling  grain  at  the  time  of 
the  grant,  is  not  unreasonable  or  contrary 
to  public  policy.  Wakefield  v.  Van  Tas- 
sell  (111.)  611 

2.  That  plaintiffs  stood  by  and  permit- 
ted, without  protest,  an  elevator  to  be  erect- 
ed on  the  granted  land  at  large  expense  is 
not  available  to  defeat  an  action  of  eject- 
ment to  recover  possession  of  the  land  on 
the  ground  that  the  placing  of  the  building 
thereon  was  a  breach  of  'condition  in  the 
title  deed.  Id. 

Notes  and  Briefs. 

Deeds;  restrictions  in,  on  use  of  real  es- 
tate; validity;  do  not  run  with  land;  con- 
ditions subsequent  in;  estoppel  of  grantee 
to  deny  title  of  grantor.  .  512 

Effect  of  invalid  deed;  estoppel  by.    925 

DEFnriTIOKS. 

Notes  and  Briefs. 

Definitions ;  meaning  of  "education."  121 

Gift  enterprise.  160 

Meaning  of  word  "void."  925 

DESCENT  AND  DISTRIBUTIOK. 

The  execution  of  releases  from  part 
only  of  the  children  to  whom  advances  are 
made,  of  all  further  interest  in  the  estate, 
does  not  destroy  their  right  to  share  in  in- 
testate property  thereafter  accumulated  by 
the  ancestor,  where  all  his  children  had 
shared  equally  in  the  advancements.  Head- 
rick  V.  McDowell  (Va.)  678 

DI8BUR8EMEKTS. 

Reimbursement  of  Administrator  where 
Proceedings  Appointing  Him  are 
Void,  see  Executors  and  Admin- 
istrators, 3. 

DIVORCE. 

See  HasBAND  and  Wife. 
fto  L.  R.  A. 


DOCKING  HORSES'  TAEL8. 

Constitutionality  of  Statute,  p«!e  Con- 
stitutional Law,  9,  16. 
See  also  Animals. 

DOC  U JAJEUf T ART  EVIDENCE. 

Sec  Evidence. 

DUE  PROCESS  OF  I«AW. 

See  Constitutional  Law. 

EASEMENTS. 

1.  The  public  use  for  the  prescriptive  pe- 
riod, of  a  path  along  a  railroad  right  of 
way,  with  the  knowledge,  acquiescence,  and 
consent  of  the  railway  company,  gives  the 
public  no  prescriptive  right  to  travel  there, 
where  the  statutes  limit  the  use  to  which  a 
railroad  company  can  devote  its  right  of 
way  to  the  purposes  for  which  it  was  con- 
demned, and  allow  the  condemnation  of 
rights  of  way  across  the  railroad  right  of 
way  only  when  it  can  be  done  without  hin- 
drance to  the  use  for  which  the  property 
was  acquired  by  the  railroad  company. 
Matthews  v.  Seaboard  Air  Line  Railway 
(S.  C.)  286 

2.  An  easement  of  way  cannot  be  im- 
posed upon  a  tract  of  land  by  one  who  has 
not  at  the  time  of  the  agreement  acquired 
title  to  it,  although  he  undertakes  to  do  so 
as  part  of  the  consideration  of  another  traet 
conveyed  to  him,  and  he  at  the  time  con- 
templates acquiring  title  to  the  paroel  to 
be  affected  and  afterward  in  fact  does  so. 
Houston  V.  Zahm  (Or.)  799 

3.  One  who  purchases  land  over  which 
an  irrigation  ditch  is  in  operation  takes 
subject  to  the  rights  of  the  owner  of  the 
ditch.  Crescent  Canal  Co.  v.  Montgomery 
(Cal.)  940 

Notes  and  Buiefs. 

Easement;  of  railroad  in  highway;  ac- 
quiring by  prescription;  what  included 
within.  562 

Of  highway;  extent  of.  949 

EIGHT-HOUR  I«AW. 

Eight-Hour  Day;  Constitutionality  of 
Statute  Providing  for,  see  Consti- 
tutional Law,  22. 

See  also  Constitutional  Law,  Notbs 
and  Bbiefb. 

EJECTMENT. 

As  Proper  Remedy  instead  of  Injunc- 
tion, see  Injunction,  1. 

Notes  and  Briefs. 

Ejectment;  to  oust  from  possession  one 
entering  on  premises  under  void  ml  and  gas 
lease.  210 
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Nature  of  action  of;  judgment  in,  as  bar 
to  other  action;  where  for  costs  and  dis- 
missal of  complaint  only,  and  there  is  no 
description  of  land  involved,  or  ownership 
thereof.  791 

By  owner  of  fee  to  prevent  wrongful  use 
of  highway.  949 

ELECTIONS. 

Charging  Candidate  with  Criminal  Of- 
fense, see  Libel  and  Slandeb. 

ELEVATOR. 

Burden   of  Proof  as  to  Liability   for 

Injury  to  One  Using  Elevator,  see 

Evidence,  1. 
Liability    of   Municipality    for    Injury 

from,     see    Municipal    Cobpoba- 

TIONS,  4-6. 

The  owner  of  an  elevator  for  carry- 
ing passengers  from  one  floor  of  a  building 
to  another  is  governed  by  the  rule  appli- 
cable in  case  of  common  carriers,  which 
makes  him  liable  for  injuries  caused  by 
the  slightest  negligence  against  which  hu- 
man prudence  and  foresight  might  have 
guarded.     Fox  v.  Philadelphia   (Pa.).     214 

Notes  and  J5biefs. 

Elevators;  owner  and  operator  of,  as 
common  carrier;  presumption  of  negligence 
from  happening  of  accident.  215 

EMINENT  DOBfAIN. 

A  taking,  or  appropriation,  of  prop- 
erty, within  the  meaning  of  a  constitutional 
provision  requiring  the  payment  for  prop- 
erty taken  for  public  use,  is  not  effected  by 
the  construction  of  bridge  piers  in  a  nav- 
igable river  and  the  dredging  of  the  channel 
so  as  to  change  the  current  and  cause  it  to 
run  directly  against  the  bank,  tearing  and 
carrying  away  portions  of  the  land  of  the 
riparian  owner.  Salliotte  v.  King  Bridge 
Co.  (C.  C.  a.  6th  C.)  620 

EQUAL   PROTECTION   OF   THE 
LAWS. 

See  CoNeTiTunoNAL  Law. 

EQUITY. 

See  also  Specifio  Pebfobmanck. 

1.  A  court  of  equity  has  jurisdiction  to 
enjoin  ticket  brokers  from  disposing  of,  or 
attempting  to  transfer,  tickets  which  they 
have  purchased  with  notice  from  persons 
who  agreed  that  they  should  not  be  trans- 
ferred.   Schubach  v.  McDonald   (Mo.)     136 

2.  The  principle,  "He  who  comes  into 
equity  must  do  so  with  clean  hands,"  repels 
a  complainant  only  when  his  iniquity  has 
an  immediate  and  necessary  relation  to  the 
66L.  R.  A. 


equity  for  which  he  sues.    Shaver  v.  Heller 
&  Merz  Co.  (C.  C.  A.  8th  C.)  878 

Notes  and  Bbiefs. 

Equity;  equity  jurisdiction  of  circuit 
court  of  United  States;  effect  on,  of  exist- 
ence of  statutory  mode  of  redress  under 
state  law.  860 

ESTOPPEL. 

To  Claim  Breach  of  Condition  in  Deed, 

see  Deeds,  2. 
By  Judgment,  see  Jitdgment. 

1.  Stockholders  in,  and  owners  of,  land 
served  by  an  irrigation  ditch,  who  tacitly 
assent  to,  and  are  present  without  objec- 
tion during  the  extension  of,  the  canal  over 
other  land  of  theirs  for  the  purpose  of 
changing  the  point  of  intake,  are  estopped 
from  objecting  to  the  maintenance  of  the 
canal  after  its  completion.  Crescent  Canal 
Co.  V.  Montgomery  (Cal.)  040 

2.  Arguments  of  counsel  in  setting  forth 
the  relief  to  which  he  claims  his  client  is 
entitled  in  a  particular  case  are  in  no  sense 
an  estoppel  which  will  prevent  the  court 
from  granting  other  or  additional  relief. 
Voorhees  v.  Porter  (N.  C.)  736 

Notes  and  Bbxets. 

Estoppel;  invalid  contract'  as;  by  per- 
mitting expenditure  of  money  in  making 
improvements;  estoppel  of  grantee  in  deed 
to  deny  title  in  grantor;  estoppel  in  pais 
relating  to  real  estate;  not  available  in 
court  of  law.  513 

Of  owner  of  bill  of  lading  indorsed  in 
blank  and  intrusted  to  another,  to  claim 
goods  as  against  bom,  fide  holder  for  value. 

443 

By  deed;  to  set  up  deed  held  void  in 
suit  by  one  party,  as  against  others  not 
partleb  thereto;  necessity  of  mutuality  of 
estoppel.  925 

To  object  to  maintenance  of  irrigating 
canal  over  land;  where  construction  of,  ac- 
quiesced in;  necessity  of  certainty  in  case 
of  estoppel.  941 

EVIDENCE. 

Presnmptiona  and  burden  of  proof. 

1.  The  burden  of  rebutting  the  presump- 
tion of  negligence  is  upon  a  municipal  cor- 
poration, when  one  attempting  to  use  an 
elevator  in  one  of  its  buildings  is  shown  to 
have  been  crushed  to  death  through  no 
fault  or  negligence  of  his  own.  Fox  v. 
Philadelphia    (Pa.)  214 

2.  One  claiming  protection  of  the  law 
for  a  business  of  so-called  "magnetic  heal- 
ing" by  a  mental  process  transmitted  to  pa- 
65 
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tiects  at  a  distance  has  the  burden  of  show- 
ing  the  rationale  of  anything  therein,  if 
there  be  any  such  thing,  not  perceptible  to 
the  un instructed,  which  entitles  the  busi- 
ness to  protection.  Weltmer  y.  Bishop 
(Mo.)  584 

3.  The  burden  of  showing  lack  of  dili- 
gence on  the  part  of  the  obligee  in  prose- 
cuting the  principal  debtor  so  as  to  release 
the  guarantor  from  liability  for  a  debt  is 
upon  the  latter.    Ck>wan  v.  Roberts  (N.  G.) 

729 
ReleTanoy  and  materiality. 

4.  Evidence  is  not  admissible  to  show 
the  nature  and  business  and  property  in- 
terests of  the  grantor  in  an  action  to  recover 
possession  of  real  estate  for  breach  of  con- 
dition in  the  title  deed  that  certain  business 
should  not  be  transacted  on  it.  Wakefield 
v.  VanTassell  (111.)  511 

5.  Misrepresentation  as  to  the  quality 
of  scales  sold  is  not  shown  by  evidence 
that  other  scales  sold  by  the  same  vendor, 
but  not  shown  to  be  of  the  same  pattern 
as  those  in  controversy,  had  rusted,  and  that 
they  did  not  compute  certain  fractions  of  a 
cent  accurately,  without  showing  the  cir- 
cumstances, or  that  the  vendor  made  any 
representations  on  these  points,  or  by  show- 
ing that,  although  the  scales  were  repre- 
sented to  be  dust  proof,  the  seller  had  ad- 
vised putting  paper  over  them  to  keep  the 
dust  out,  without  Bhowing  that  it  was  nec- 
essary, and  not  a  mere  matter  of  precau- 
tion. Computing  Sc&les  Co.  v.  Long  (S. 
C.)  294 

6.  As  part  of  the  circumstances  leading 
immediately  to  the  search  without  a  war- 
rant of  a  citizen's  house  for  evidence  of 
crime,  persons  sued  for  such  act  may  prove 
the  presence  of  bloodhounds  in  the  search- 
ing party,  and  the  use  made  of  them  on  the 
occasion  under  investigation,  as  bearing  up- 
on the  question  of  malice.  McClurg  v. 
Brenton    (Iowa)  519 

7.  In  defense  of  an  action  for  illegal 
search  of  a  citizen's  residence,  evidence  is 
not  admissible  as  to  the  breeding  and  train- 
ing of  the  hounds  which  led  the  party  to 
the  house.  Id. 

Deolarations  and  rem  sestss. 

8.  Statements  of  one  who  claims  to  be 
the  victim  of  rape  are  not  inadmissible  in 
evidence  as  part  of  the  res  gestof  because 
not  precisely  coincident  in  point  of  time 
with  the  outrage,  if  they  were  made  only 
a  few  moments  afterwards,  and  they  are  in 
fact  proximate  to  the  event  and  apparently 
spontaneous.  Kenney  v.  State  (Tex.  Crim. 
App.)  31 G 

9.  That  a  child  is  too  young  to  be  a 
competent  witness  because  of  inability  to 
66  L.  R.  A. 


comprehend  the  obligation  of  an  oath  does 
not  preclude  the  admission  in  evidence  of 
its  declarations  as  part  of  the  res  getta- 

Id. 
Opinions  and  eonolnsiona. 

10.  Refusing  to  strike  out  the  opinion  of 
a  witness  as  to  the  genuineness  of  signa- 
tures in  evidence  upon  withdrawing  other 
signatures  which  hsid  been  introduced  for 
the  purpose  of  comparison  is  not  error, 
where  the  witness  had  seen  the  person  write 
who  is  alleged  to  have  written  the  signa- 
tures, as  to  which  he  testifies,  and  is  there- 
fore competent  to  give  his  opinion  as  to 
their  genuineness  independently  of  any  com- 
parison with  other  signatures  in  evidence. 
State  Y.Hall  (S.  D.)  151 

11.  Perpendicular  marks  across  the  sig- 
nature of  a  will,  made  apparently  to  cancel 
it,  are  not  writings,  within  the  meaning  of 
a  statute  permitting  the  comparison  of  writ- 
ings by  experts  so  as  to  admit  opinion  evi- 
dence of  their  origin.  Re  Hopkins's  WiU 
(N.  Y.)  96 

Parol   eridenoe   oonceminc  writinsa* 

12.  Parol  testimony  as  to  an  agreement 
for  disposing  of  the  proceeds  of  a  life-in- 
surance policy  is  not  inadmissible  as  tending 
to  contradict  the  terms  of  the  policy.  Hin- 
ton  V.  Mutual  Reserve  Fund  Life  Asso. 
(N.  C.)  161 

Doonmentarj  eridenoe. 

13.  An  entry  in  a  record  kept  by  a  post- 
master as  to  the  payment  of  a  money  order 
is  admissible  in  evidence,  although  neither 
the  statute  nor  the  requirements  of  the  post- 
office  department  require  the  record  to  be 
kept,  where  it  is  necessary  and  proper  in 
the  orderly  conduct  of  the  business  of  the 
office.    State  v.  Hall   (S.  D.)  151 

14.  Photographs  of  hounds  used  in  track- 
ing an  alleged  criminal  are  not  admissible 
in  evidence  upon  trial  of  an  action  for  un- 
lawfully searching  his  house  for  evidence 
of  the  crime,  without  a  warrant.  MeCluig 
V.  Brenton  (Iowa)  619 

Weiglity  effeoty  and  sniBoieaoy. 

16.  Courts  are  not  required  to  give  cre- 
dence to  testimony  that  would  falsify  well- 
known  laws  of  nature.  Weltmer  v.  Bishop 
(Mo.)  684 

Notes  and  Briefs. 

Evidence;  presumption  against  implied 
repeal  of  laws.  71 

Presumption  of  negligence  from  happen- 
ing of  accident.  215 

Presumption  of  malice  in  case  of  libel. 

939 

Burden  of  proof  on  carrier  to  excuse  non- 
delivery of  goods.  718 
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Burden  of  proof  of  contributory  negli- 
gence. 84 

Expert  testimony  as  to  handwriting;  per- 
pendicular marks  across  signature  of  will 
not  writing;  burden  of  proof  on  one  in- 
troducing instrument  in  evidence  to  prove 
its  genuineness;  presumption  that  altera- 
tions in  will  were  made  after  execution; 
presumption  that  cancelation  of  signature 
was  made  by  testator.  06 

Procedure  in  proof  of  handwriting: — (I.) 
Scope;  (II.)  procedure  generally;  (III.) 
purpose  of  the  proof;  (IV.)  examination  of 
the  witness;  (V.)  deciphering  of  obscuri- 
ties;  (VI.)  summary.  151 

Comparison  of  marks  and  spelling  of  dis- 
puted instrument: — (I)  Comparison  of 
marks;     (II.)    comparison   of    spelling.    95 

As  to  action  of  bloodhounds  in  tracing 
supposed  criminal.  520 

Admissibility  of  declarations  of  infant  too 
young  to  be  sworn  as  a  witness  at  the  trial : 
— (I.)  The  general  rule;  (II.)  re»  geatcp  as 
an  exception  to  the  general  rule.  316 

EXCEPTIONS. 

SuflSciency  to  Raise  Question  on  Ap- 
peal, see  Appeal  and  Ebbob,  4. 

EXECUTOB8     ANB     ADMINISTRA- 
TOR8. 

Constitutionality  of  Statute  Authoriz- 
ing Appointment  of  Special  Ad- 
ministrator where  Person  Disap- 
pears, see  Constitutional  Law, 
13,  27. 

Action  for  Negligent  Killing,  see 
Death. 

1.  A  contract  by  one  named  as  execu- 
trix in  a  will,  that  in  consideration  of  the 
withdrawal  of  opposition  to  its  probate  she 
will  distribute  money  which  comes  into  her 
hands  as  executrix  as  fast  as  a  certain 
sum  shall  accumulate,  may  be  enforced 
against  the  promisor  in  her  individual  ca- 
pacity.    Painter  v.  Kaiser    (Nev.)         672 

2.  Taking  possession,  under  a  statute  pro- 
viding for  the  appointment  of  a  special  ad- 
ministrator in  case  of  a  person  who  has  dis- 
appeared under  circumstances  which  afford 
reasonable  grounds  for  believing  he  is  dead, 
of  the  property  of  such  person  under  let- 
ters of  administration  issued  without  no- 
tice, is  not  such  notice  to  such  owner  as 
will  validate  the  proceedings.  Clapp  v. 
Houg  (N.  D.)  757 

3.  Costs  and  disbursements  incurred  by 
a  special  administrator  acting  in  good  faith 
under  authority  of  a  statute  providing  for 
the  appointment  of  a  special  administrator 
in  case  of  a  person  who  ha«  disappeared  un- 
der circumstances  which  afford  reasonable 
65  L.  R.  A. 


grounds  for  believing  that  he  is  dead  are  not 
a  legal  charge  against  such  person  or  his 
property,  as  the  proceedings  are  wholly  void. 

Id. 
Notes  and  Bbiets. 

Executors  and  administrators;  right  to 
bring  action  for  negligent  killing  of  testa- 
tor; under  statute  providing  that  action 
may  be  brought  by  heirs  or  personal  rep- 
resentatives;   where   widow   survives.     334 

Validity  of  administration  proceedings  as 
to  parties  living;  validity  of  statute  permit- 
ting administration  where  party  has  dis- 
appeared under  circumstances  justifying  a 
belief  that  he  is  dead.  758 

EXPUIiSIOK. 

Member  of  Beneficial  Society,  see  Be- 
nevolent Societies. 

FACTOB8. 

Liability  of  Bank  for  Permitting  Fac- 
tor to  Check  out  Money  DeiJOsited 
by  Him,  see  Banks,  1. 

Application  of  Bank  Funds  Deposited 
by  Factor  upon  Individual  Debt, 
see  Banks,  3. 

1.  A  merchant  who  ships  goods  to  his 
broker  without  conveying  title  to  him,  but 
purely  for  the  purpose  of  distribution  to 
others,  and  sends  to  the  broker  a  bill  of 
lading  indorsed  in  blank  for  the  goods,  the 
possession  of  which,  by  the  general  custom 
of  trade,  is  regarded  as  evidence  of  the 
right  to  dispose  of  the  property  for  which 
it  is  issued,  cannot,  in  an  action  of  trover, 
recover  the  goods  from  a  bank  which  has, 
in  good  faith  and  without  notice  of  the 
owner's  title,  taken  the  bill  of  lading  as 
security  for  a  loan  of  money  to  the  broker 
on  his  individual  account,  and  converted  the 
property  upon  default  in  the  payment  of  its 
debt.  Commercial  Bank  v.  J.  K.  Armsby 
Co.  (Ga.)  443 

2.  Insolvency  of  a  factor,  even  though 
accompanied  by  the  commission  of  an  act  of 
bankruptcy,  does  not  terminate  his  author- 
ity to  deposit  funds  received  from  sales  of 
his  customer's  property  in  his  own  name. 
Interstate    Nat.    Bank    v.    Claxton    (Tex.) 

820 
FEDERAL  COURTS. 

See  Removal  of  Causes. 

FEIXOW  SERVANTS. 

See  Master  and  Servant. 

FINDER. 

Notes  and  Briefs. 

Finder;  right  <rf  discoverer  of  buried 
treasure.  520 
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FINDINGS. 

See  Trial. 

FISHING. 

Fishing  Nets;  Setting  of,  m  Conati- 
luting    a    Public    Nuisanoe,     see 

NCISANOBS. 

See  also  Waizbs,  Notes  aixd  Briefs. 

FIXTUBES. 

Attachment  upon  and  Removal  from 
Building,  see  Attaohmekt,  2. 

The  main  belt  which  transmits  the 
power  from  an  engine  which  is  so  affixed 
to  the  building  as  to  be  real  estate,  to  the 
machinery  in  the  mill,  is,  as  between  the 
owner  and  attaching  creditors,  real  estate. 
Oiddings  v.  Freedley  (C.  0.  A.  2d  0.)     327 

Nonss  AND  Briefs. 

Fixtures;  what  constitute;  engine,  shaft- 
ing, anchor  stones,  etc.,  as.  327 

FOOD. 

Statute  Conflicting  with  Power  of  Con- 
gress  to   Regulate   Commerce,   see 

COMKERCE. 

Constitutionality  of  Pure  Food  Law, 
see  Constitutional  Law,  6. 

Jurisdiction  of  Federal  Court  of  Suit 
to  Enjoin  Food  Commissioner,  see 
Courts,  1. 

Injunction  against  Officer  Enforcing 
Food  Law,  see  Injunction,  4,  6. 

Operation  of  Food  Law  upon  Article 
Produced  under  Patent,  see  Pat- 
ents, 1. 

Notes  and  Briefs. 

Food;  statute  prohibiting  the  coating, 
polishing,  or  glazing  of  article  of  food  to 
conceal  inferiority;  validity;  injunction  to 
restrain  enforcement  of;  injunction  to  re- 
strain enforcement  in  accordance  with  al- 
leged erroneous  construction  of;  right  of 
vendors  of  food  to  attract  customers  by 
every  legitimate  means;  jurisdiction  of 
equity  to  determine  whether  case  comeH 
within  provisions  of  statute.  869 

FORFEITURE. 

Of  Insurance  Policy,  see  Insurance. 

FRAUD    AND    FRAUBUIiENT     CON- 
VEYANCES. 

Constitutionality  of  Statute  Regulat- 
ing Sale  by  Merchant  of  Stock  of 
Goods  in  Bulk,  see  Constitution- 
al Law,  7. 

In  Assignment  of  Insurance  Policy,  see 
iNSXmANCE,    6,    7. 

Immediate  delivery,  followed  by  act- 
65  L.  R.  A. 


ual  and  continual  change  of  possession,  as 
required  by  statute  to  make  valid  a  sale  of 
personal  property,  may  be  found  from  the 
fact  that  a  purchaser  of  fruit  in  bins  sent 
a  representative  the  same  evening  to  take 
possession  of  it,  and  the  next  morning  sent 
men  to  prepare  it  for  shipment,  although  on 
the  day  of  the  purchase  the  fruit  was  not 
moved  from  where  it  was  when  the  sale  took 
place.    Feeley  v.  Boyd   (Cal.)  943 

FRAUDUIiEHT  REFBESENTATIOITS. 

Securing  Money  by,  see  Larcent. 

FRAUBUIiEKT  TEIiEGRAM. 

Liability  of    Telegraph    Company,  see 
Telegraphs. 

GAME  I.AW8. 

Constitutionality  of  Statute,  see  Con- 
stitutional Law,   11. 

Notes  and  Briefs. 

Game  laws;  game  as  property  of  the 
state;  validity  of  statute  authorizing  sum- 
mary seizure  and  forfeiture  to  state  of  all 
guns,  etc,  in  actuid  use  in  violation  of  law. 

611 
GAMIKG. 

Constitutionality  of  Statute,  see  Con- 
stitutional Law,  12. 
Validity  of  Patent  upon  Device  Which 
may  be  Used  for  Purpose  of,  see 
Patents,  2. 

Gaming  tables  seized  uner  a  warrant 
from  a  justice  under  W.  Va,  Code  1899, 
chap.  151,  §  1,  cannot  be  burned,  as  pro- 
vided in  the  act,  on  the  order  of  the  justice, 
but  only  upon  conviction  of  their  owner, 
upon  the  charge  of  keeping  them,  in  a 
criminal  or  circuit  court,  and  under  its  or- 
der.   Woods  V.  Cottrell   (W.  Va,)  616 

Notes  and  Brieks. 

Gaming;  what  constitute  gaming  tables 
or  instruments;  right  to  seize  and  confis- 
cate. 616 

Summary  seizure,  without  warrant,  of 
property  used  in  gambling.  611 

GARNISHMENT. 

Garnishment  of  a  debt  which  has 
been  delivered  to  attorneys  for  collection, 
and  for  which  a  receiver  has  been  appointed, 
will  take  precedence  of  a  deed  grranting  it 
in  trust  for  creditors,  previously  executed 
by  the  creditor  but  subsequently  recorded* 
which  has  the  force  of  a  mortgage,  where, 
by  statute,  such  mortgage  does  not  become 
binding  against  creditors  until  it  is  re^ 
corded  in  the  county  where  the  property  is 
situated.    Smead  v.  Chandler  (Ark.)       353 
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Notes  and  Bmsrs. 

Garnishment;  when  lien  of,  dates  from. 

358 
GAS. 

Injunction  as  Proper  Remedy  to  Oust 
One  in  Possession  under  Void 
Lease,  see  Ii9 junction,  1. 

An  assignee  of  a  gas  lease,  which,  to 
avoid  accounting  to  its  assignor  for  his  share 
of  the  profits  of  a  well  to  which  he  is  en- 
titled under  the  contract  of  assignment, 
fraudulently  commingles  the  product  of  the 
well  with  the  product  of  other  wells,  without 
keeping  any  account  or  preserving  any  record 
of  the  amount  of  gas  produced  by  it,  will  be 
compelled  to  account  for  the  proportionate 
part  called  for  by  the  contract  of  the  whole 
amount  of  gas  produced  and  sold  by  it,  imder 
the  principle  which  is  applied  in  case  of  the 
fraudulent  confusion  of  goods.  Stone  v. 
Marshall  Oil  Co.  (Pa.)  218 

GIFT. 

Parol  instructions  by  one  who  has 
given  money  to  another  for  safe  keeping, 
which  has  been  deposited  by  the  latter's  hus- 
band in  a  bank  upon  a  certificate  taken  in 
his  own  name,  to  the  one  to  whom  the 
money  was  delivered,  as  to  the  persons  to 
whom  it  is  to  be  paid  after  the  death  of  the 
donor,  without  any  instruction  in  writing 
or  delivery  of  the  certificate  of  deposit,  are 
not  sufficient  to  effect  a  valid  gift  causa 
mortis.     Hawn  v.  Stoler   (Pa.)  813 

Notes  and  Bbiefs. 

Gift;  causa  mortis;  necessity  of  delivery 
to  complete;  gift  of  check  delivered  to  do- 
nee, but  not  cashed  in  lifetime  of  donor; 
what  constitutes  sufficient  delivery.       813 

GIFT   ENTERFRISE. 

See  LoTTEBT. 

GUARANTY. 

Burden  of  Showing  Lack  of  Diligence, 
see  Evidence,  3. 

1.  Notice  of  acceptance  is  not  necessary 
to  bind  one  who  executes  a  paper  by  which 
he  "hereby"  guarantees  a  debt  which  an- 
other now  owes,  or  may  owe  in  the  future, 
to  a  specified  amount,  the  instrument  ex- 
pressly stating  that  it  is  to  remain  in  full 
force  until  the  debt  is  fully  discharged  or 
the  agreement  is  relinquished  in  writing. 
Cowan  V.  Roberts  (N.  C.)  729 

2.  Continued  extension  of  credit  to  a 
merchant  is  a  sufficient  consideration  to 
support  a  guaranty  by  a  third  person  of 
payment  of  what  has  already  accrued,  as 
well  as  what  will  accrue  in  the  future, 
where  the  entire  contract  is  part  of  one 
06  L.  R.  A. 


transaction  and  evidenced  by  one   instru- 
ment. Id. 

3.  Breach  by  the  principal,  without  the 
knowledge  of  the  obligee,  of  a  condition  up- 
on which  one  agrees  to  guarantee  payment 
of  debts,  to  the  effect  that  another  signer 
of  the  instrument  will  be  secured  before  it 
is  delivered,  will  not  release  the  one  who 
actually  signs  from  liability.  Id. 

4.  Failure  for  a  period  of  three  months, 
by  one  who  has  signed  an  instrument  guar- 
anteeing payment  of  another's  debts,  to  no- 
tify the  obligee  that  the  condition  of  its 
delivery  has  not  been  complied  with,  dur- 
ing which  time  further  credit  has  been 
extended,  will  preclude  him  from  taking 
advantage  of  the  breach  of  condition.      Id. 

Notes  and  Bbiefs. 

Guaranty;  effect  of  fraud  of  principal  on 
liability  of  guarantor;  where  creditor  has 
no  notice  thereof;  delivery  by  principal  of 
guaranty  without  obtaining  other  signa- 
tures as  agreed;  effect  on  liability  where 
obligee  ignorant  thereof;  duty  of  guarantor 
to  repudiate  guaranty  on  discovery  of 
fraud;  liberal  construction  of  guaranty; 
necessity  of  notice  of  acceptance;  where 
guaranty  is  a  continuing  one;  want  of  con- 
sideration for;  sufficiency  of  consideration; 
quci^ion  as  to  notice  of  acceptance  for  jury. 

731 
HABEAS  CORPUS. 

The  supreme  court  has  both  the  au- 
thority and  the  duty,  on  habeas  corpus  in 
favor  of  a  private  soldier  held  on  a  criminal 
charge  for  acts  performed  in  the  course  of 
his  duty,  to  see  that  at  least  a  prima  facie 
case  of  guilt  is  supported  by  the  evidence 
against  him.  Com.  ex  rel.  Wadsworth  v. 
Shortall  (Pa.)  193 

Notes  and  Briefs. 

Habeas  corpus ;  by  putative  father  of  bas- 
tard child  to  obtain  custody  of.  089 

HANB  WRITING. 

Opinion  Evidence  as  to,  see  Evidence, 

10,  11. 
Comparison  of,  see  Evidence,  11. 

Notes  and  Bbiefs. 
Handwriting;  what  constitutes.  96 

Procedure  in  proof  of.  161 

HEALTH. 

Injury  to,  see  Nuisances. 

HEIRS. 

Right  to  Benefit  of  Judgment  Secured 
in    Action    by   Coheir,   see   Judq- 

MSNT,  4. 
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HlOHWATB. 


HIGHWAT8. 

Constitutionality  of  Statute  Imposing 
Duty  to  Remove  Ice  and  Snow,  see 
Constitutional  Law,  17,  18. 

Enjoining  Digging  of  Trench  to  Lay 
Water  Main  Across,  see  Injunc- 
tion, 3. 

Contract  to  Sell  Water  to  Railroad 
Company  to  be  Conducted  through 
the  Latter 's  Pipes  along  Highway, 
see   Municipal   Cobpobations,   4. 

Frightening  Horses  on,  by  Escape  of 
Steam  from  Locomotive,  see  Rail- 
roads, 2,  3. 

1.  A  person  licensed  to  move  houses  in 
a  city  is  legally  liable  for  damages  done  by 
him,  while  moving  a  house,  to  the  wires 
and  property  of  a  telephone  company  duly 
authorized  by  ordinance  to  establish  a  tele- 
phone system  in  said  city,  and  maintained 
therein.  Northwestern  Teleph.  Exchange 
Co.  V.  Anderson  (N.  D.)  771 

2.  The  use  of  a  street  for  moving  houses 
is  an  extraordinary  use  thereof  which  may 
be  permitted,  but  not  so  as  to  destroy  the 
use  of  the  street  for  travel  or  necessary 
public  purposes,  and  cannot  be  legally  done 
in  destruction  or  impairment  of  vested 
rights.  Id. 

3.  The  public  does  not,  by  laying  out  a 
highway,  acquire  a  right  to  prevent  the 
owner  of  the  fee  from  removing  and  apply- 
ing to  his  own  use  timber  standing  therein, 
which  the  public  may  desire  to  preserve  for 
shade  or  ornamentation.  Bigelow  v.  Whit- 
comb   (N.  H.)  670 

4.  That  one  is  riding  a  bicycle  at  the 
time  he  is  injured  by  a  defect  in  a  highway 
will  not  preclude  his  holding  the  municipal 
corporation  liable  for  the  injuries  if  the 
highway  is  unsafe  for  ordinary  purposes 
of  travel.    Fox  v.  Clarke  (R.  I.)  234 

5.  A  street  oar  company  which  removes 
from  its  tracks  an  obstruction  wrongfully 
placed  there  by  trespassers  is  not  bound  to 
place  it  where  it  will  not  be  dangerous  to 
travelers  upon  the  highway;  nor  is  it  liable 
for  such  injuries  to  a  traveler  in  case  it 
leaves  the  obstruction  in  the  traveler's  path 
after  dark,  unmarked  by  light,  so  that  the 
traveler  comes  into  contact  with  it  to  his 
injury.  Howard  v.  Union  Railroad  Co.  (R. 
L)  231 

6.  A  highway  easement  does  not  include 
the  right  to  bore  wells  within  the  limits  of 
the  highway  to  obtain  water  to  sprinkle 
the  road  and  keep  it  in  repair.  Wright  v. 
Austin  (Cal.)     .  949 

7.  A  statute  imposing  a  penalty  for  fail- 
ure to  remove  the  ice  from  a  sidewalk  upon 
one  who,  under  the  provisions  of  the  stat- 
ute, may  already  be  in  confinement  for  vio- 
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lation  of  its  provisions,  is  void.    McGuire  ▼. 
District  of  Columbia  (D.  C.  App.)  490 

8.  A  municipal  corporation  is  liable  for 
injuries  to  property  upon  which  it  casts 
surface  water  in  a  body  across  intervening 
land  by  means  of  a  drain  or  culvert  in  a 
highway,  although  no  more  water  is  col- 
lected than  would  have  naturally  flowed 
upon  the  property  in  a  diffused  condition. 
Johnson  v.  White  (R.  I.)  250 

9.  A  statute  making  a  municipal  cor- 
poration liable  for  injuries  caused  by  fail- 
ure to  keep  its  streets  safe  for  travelers 
'*with  their  teams,  carts,  and  carriages" 
will  not  apply  in  favor  of  one  using  a  bicy- 
cle, when  such  means  of  conveyance  subse- 
quently comes  into  use.  Fox  v.  Clarke  (R. 
L)  234 

10.  A  municipal  corporation  has  no  such 
title  to  the  fee  of  its  streets  as  entitles  it 
to  claim  compensation  from  a  railroad  com- 
pany which,  by  virtue  of  a  legislative  fran- 
chise, occupies  a  portion  of  a  street  for  a 
crossing.  Canton  v.  Canton  Cotton  Ware- 
house Co.  (Miss.)  561 

11.  A  legislative  g^rant  to  a  railroad  com- 
pany of  the  right  of  way  through  the  state 
carries  with  it  the  power  to  cross  over  high- 
ways of  every  description  when  necessary 
for  the  completion  of  the  railroad;  and  such 
crossings  cannot  be  prevented  by  the  munici- 
pal corporations  through  which  the  road  is 
laid.  Id. 

12.  A  grant  to  a  railroad  company  of  a 
right  to  cross  highways  in  municipal  cor- 
porations includes  the  right  to  lay  along  the 
right  of  way  pipes  to  conduct  water  needed 
to  supply  locomotives,  and  the  other  needs 
attendant  upon  the  operation  of  the  road. 

Id. 

13.  The  mere  fact  that  an  engine  is  with- 
in the  limits  of  the  highway  more  than  ^ve 
minijtes  does  not  make  its  presence  wrong- 
ful, so  as  to  charge  its  owner  with  responsi- 
bility for  injuries  caused  by  steam  emitted 
from  it,  regardless  of  the  question  of  n^- 
ligence,  if  it  does  not  obstruct  the  highway, 
under  a  statute  forbidding  the  obstruction 
of  any  street  or  highway  by  cars  or  trains 
for  more  than  five  minutes  at  any  one  time. 
Hinchman  ▼.  Pere  Marquette  R.  Co.  (Midi.) 

553 

Notes  aicd  Brdcfs. 

Highway;  nature  of  right  acquired  by 
public  in ;  right  of  owner  of  trees  in,  to  re- 
move ;  where  public  desire  to  preserve  them 
for  shade.  676 

Duty  of  city  to  keep  safe ;  failure  to  keep 
safe  for  bicycle  riders;  bicycle  as  "carriage 
or  vehicle;"  propriety  of  use  of  bicycle  in 
street.  234 


Homicide— Husband  and  Wifb. 
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Statute  imposing  upon  abutting  owner  or 
occupant  duty  to  keep  sidewalks  free  from 
snow  and  ice.  430 

Injury  by  unsafe  condition  of  sidewalk 
or  street;  liability  of  municipal  corporation 
for;  remedy  over  against  person  causing  un- 
safe condition;  obstruction  of  street  by  in- 
dependent contractor.  446 

Authority  of  legislature  over;  easement 
in,  for  railroad  acquired  by  prescription; 
implied  grant  of  such  incidental  use  as  is 
necessary  to  complete  enjoyment  of  the  ease- 
ment. 661 

Permitting  street  to  be  used  for  moving 
buildings;  acceptance  by  telephone  com- 
pany of  ordinance  permitting  its  use  of 
streets  as  creating  contract;  liability  for  in- 
jury to  wires  of,  by  person  licensed  to 
move  houses.  771 

Rights  of  owner  of  fee  in;  aa  to  trees, 
springs,  mineral  deposits,  etc;  right  to 
sink  drain  or  watercourse  below  surface  of ; 
ejectment,  trespass,  or  injunction  by  owner 
of  fee  in  case  of  wrongful  use  of;  right  of 
public  to  disturb  fee  and  remove  soil  at 
point  where  road  does  not  need  repair; 
right  of  public  to  sink  well  in;  rights  ac- 
quired by  public  by  prescription;  extent  of: 
right  of  owner  of  fee  to  compensation  for 
other  new  use;  right  of  public  to  place 
reservoirs  in.  040 

HOMICIDE. 

Recovery  of  Insurance  on  Life  of  One 
Murdered,  see  Insurance,  10,  11. 

Shooting  of  Person  by  Private  Soldier 
I>etailed  to  Guard  Residence,  see 
Militia,  4. 

HOB8E8. 

Docking  Tails  of,  see  Animals. 
Constitutionality  of  Statute  Relating  to 

Docking   of   Tails,    see   Cqnstitu- 

TiONAL  Law,  0,  16,  25. 

HOSPITAIi. 

Liability  for  Injury  to  Patient,  see 
Charities,  1. 

NOTBS   AND   BmXFS. 

Hospitals;  as  charitable  institutions; 
where  charge  is  made  for  services;  liability 
for  injury  to  patients  through  negligence. 

373 

HTTSBAKD  AND  WIFE. 

Effect  of  Discharge  in  Bankruptcy  upon 
Judgment  for  Alienation  of  Affec- 
tions, see  Bankruptot,  5. 
Enforcement,  in  Other  State,  of  Decree 
in  Equity  for  Payment  of  Alimony, 
see  CoNFUCT  or  Laws,  4. 
Larceny  by  Husband  of  Wife's  Separate 

Property,  see  Larceny. 
1.  A  pension  received  by  a  soldier  of  the 
(V5  L.  R.  A. 


Civil  War  from  the  Federal  government  may 
be  taken  into  consideration  as  part  of  his 
resources,  in  fixing  the  future  alimony  to 
be  paid  by  him,  when  his  wife  is  granted  a 
divorce,  although,  under  the  Federal  stat- 
utes, it  is  not  subject  to  seizure  by  any  legal 
process  until  it  has  reached  his  possession. 
Bailey  v.  Bailey  (Vt.)  332 

2.  The  obligation  of  a  married  woman, 
not  a  free  trader,  to  pay  for  goods  which 
form  part  of  a  stock  in  trade  with  which 
she  is  carrying  on  business,  which  may,  in 
equity,  be  enforced  against  her  separate  es- 
tate, is  a  "debt"  within  the  meaning  of  the 
clause  of  the  bankruptcy  act  relating  to  in- 
voluntary bankruptcy  proceedings.  Mac- 
Donald  V.  Tefft-Weller  Co.  (C.  C.  A.  6th 
C.)  106 

3.  A  man  is  not  bound  to  pay  for  neces- 
saries furnished  to  his  wife  with  whom  he 
is  living,  upon  any  theory  of  implied  agency 
on  her  part,  where  she  was  amply  supplied 
with  articles  of  the  same  character  as  those 
purchased,  or  was  furnished  with  ready 
money  with  which  to  pay  cash  for  them. 
Wanamaker  v.  Weaver  (N.  Y.)  620 

4.  A  merchant  may  continue  to  furnish 
necessaries  to  a  woman  upon  the  credit  of 
her  husband,  where  she  is  known  to  him, 
and  he  has  been  in  the  habit  of  doing  so, 
until  he  receives  notice  from  the  husband 
forbidding  him  to  do  so  any  longer.  Id. 

NoTss  AND  Briefs. 

Husband  and  wife;  liability  of  the  hus- 
band for  necessaries  furnished  wife  while 
living  "with  him:— (L)  Scope;  (IL)  intro- 
ductory; (III.)  personal  necessaries:  (a) 
implied  agency  in  law;  (6)  effect  of  notice 
to  tradesmen;  (IV.)  family  necessaries; 
(V.)  husband's  liability  affected  by  style  of 
life  he  adopts:  (a)  in  general;  (b)  effect 
of  notice  to  tradesmen;  (c)  burden  of 
proof;  (VI.)  presumptive  agency  arising 
from  cohabitation:  (a)  in  general;  (b) 
may  be  rebutted:  (1)  in  general;  (2)  by 
proof  of  ample  provision  otherwise  made 
by  husband:  (a)  in  general;  (6)  allowance; 
(3)  by  proof  of  notice  to  tradesmen;  (4) 
by  proof  of  authority  in  wife  privately 
withdrawn;  (6)  by  proof  of  extravagance  of 
the  purchases;  (6)  burden  of  proof;  (VII.) 
authority  Implied  from  husband*s  assent  to 
previous  transactions;  (VIII.)  liability  of 
husband,  by  reason  of  estoppel  or  ratifica- 
tion, for  wife's  purchases  upon  his  credit 
or  articles  for  personal  use;  (IX.)  when 
husband  is  an  infant;  (X.)  money  loaned 
wife  to  purchase  necessaries;  (XI.)  in  ab- 
sence of  certainty  as  to  whom  credit  was 
given;  (XII.)  statutes.  620 

Power  of  court  to  decree  to  wife  divorced 
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absolutely  property  subsequently  to  be  ac- 
quired by  busband ;  awarding  pension  money 
not  received  at  date  of  decree  as  alimony; 
order  for  alimony  not  barred  by  discharge 
in  bankruptcy.  332 

Larceny  by  busband  of  wife's  property,  or 
by  wife  of  husband's;  common-law  rule; 
effect  of  married  woman's  act;  husband 
cannot  be  guilty  of  arson  of  wife's  house; 
not  indictable  for  slandering  wife;  husband 
and  wife  cannot  be  guilty  of  conspiracy.    71 

Power  of  married  woman  to  contract  debt 
and  make  herself  personally  liable;  statutes 
giving  her  the  right  to  manage  her  estate 
and  become  free  trader;  obligation  of  mar- 
ried woman  as  "debt"  within  meaning  of 
bankruptcy  act.  108 

Liability  of  husband  for  necessaries  fur- 
nished wife;  at  common  law;  while  wife 
is  living  with  husband ;  where  she  is  already 
suiBciently  supplied.  520 

Statute  giving  husband  right  to  make 
deed  of  real  estate  without  signature  of 
wife;  land  conveyed  subject  to  wife's  dower 
right.  683 

Enforcement  in  other  state  of  decree  for 
alimony;  by.  action  at  law;  where  amount 
payable  in  instalments.  816 

TLLEOVmHACY. 

Notes  and  Bbucfs. 

Illegitimacy;  conflict  of  laws  as  to  legit- 
imacy. 177 

Conflict  of  laws  as  to;  power  of  legisla- 
ture to  legitimate  children;  legitimation  by 
law  of  domicil  enforced  in  other  state.     178 

Right  of  mother,  or  reputed  father,  of  il- 
legitimate child  to  its  custody  or  control  :— 
(I.)  Mother  generally  entitled  to  custody: 
(II.)  reputed  father's  right  Ao  custody  in 
general;  (III.)  rights  of  mother, .or  re- 
puted father,  as  against  each  other:  (a) 
mother's  right  as  against  reputed  father; 
(5)  reputed  father's  right  as  against  moth- 
er; (IV.)  rights  of  mother,  or  reputed 
father,  as  against  other  persons:  (a)  moth- 
er's right  as  against  others  than  reputed 
father;  (h)  reputed  father's  right  as  against 
others  than  mother:  (1)  as  against  parish; 
(2)  as  against  town  or  county;  (3)  as 
against  strangers;  (4)  as  against  relatives ; 
(V.)  right  of  mother,  or  reputed  father,  to 
guardianship  of  child:  (a)  mother's  right 
of  guardianship;  (6)  mother's  right  to  ap- 
point testamentary  guardian;  (o)  reputc^d 
father's  right  of  guardianship;  (d)  reputed 
father's  right  to  appoint  testamentary 
guardian;  (VI.)  right  of  mother  or  reputed 
father,  as  against  guardian  of  child:  (a) 
mother's  right  as  against  guardian;  (5) 
reputed  father's  right  as  against  guardian; 
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(VII.)  rights  of  mother,  or  reputed  father, 
in  proceedings  affecting  custody:  (a)  no- 
tice; (6)  consent;  (c)  right  to  appear  or 
be  heard.  689 

Right  of  father  to  custody  of  illegitimate 
child  where  mother  is  dead;  habeaa  corpus 
to  obtain  possession  of.  689 

IMPAIBMEWT  OF  OBUGATIOH  OP 
COM  TRACT. 

See  CoNTRAOTS,  14. 

IMPUTED  NEGUOEHCE* 

See  Neguobncb,  4. 

INCOMPETENT  PERSONS. 

NOTBS  AND  BbIEFS. 

Incompetent  persons ;  deed  by  non  comp(» 
mentis;  not  void  but  voidable.  926> 

INDEPENDENT  CONTRACTOR. 

See  Masteb  and  Servant,  Notbs  ani> 
Bbiefs. 

INDICTMENT,  INFORMATION,  AND 
COMPLAINT. 

1.  An  indictment  for  violating  a  statute 
prohibiting  the  breach  of  a  contract  not  to 
exact  more  than  a  specified  number  of  hours 
of  labor  per  day  from  persons  engaged  oo 
state  work  must  show  the  existence  of  an 
express  contract,  or  that  the  accused  waa 
bound  by  an  implied  one,  by  force  of  statute 
or  otherwise.  People  v.  Orange  County 
Road  Constr.  Co.  (N.  T.)  3$ 

2.  That  money  is  shown  by  the  evidence 
to  have  been  obtained  from  a  woman  by  the 
instrumentality  of  her  chedc  does  not  oon« 
Btitute  a  variance  from  a  charge  that  the 
money  was  obtained  from  her.  Hunt  y. 
State  (Ark.)  71 

INFANTS. 

Effect  in  Other  State  of  Statute  Legit- 
imating Children,  see  CoNnjcr  or 
Laws,  1. 
Declarations  of,  as  Part  of  Bes  Qtatm^ 
see  EviDBNCB,  9. 
The  putative  father  of  a  bastard  child 
may  maintain  a  writ  of  habeas  corpus  to 
recover  possession  of  it  from  its  maternal 
relatives    after    the    death    of    its    mother, 
where  there  is  nothing  to  show  that  he  is  an 
improper  person  to  have  custody  of  it.    Ay- 
codc  V.  Hampton  (Miss.)  089 

Notes  and  Briefs. 

Infante;  admissibility  of  declarations  of» 
when  too  young  to  be  sworn  as  a  witness  at 
the  trial.  31tf 

Custody  of  illegitimate  child;  who  en- 
titled to.  €89 


Injuhctioh. 


nUUNCTIOH. 

Jurisdiction  of  Federal  Court  to  Re- 
strain State  Courts,  see  Courts,  1. 

To  Abate  Nuisance,  see  Nuisanoes, 
3,4. 

Prohibition  to  Restrain  Enforcement 
of,  see  Prohibition. 

See  also  Equity. 

1.  Ejectment,  and  not  a  bill  in  equity 
for  an  injunction,  is  the  appropriate 
remedy  to  oust  from  possession  one  who  has 
entered  upon  premises  under  an  oil  and  gas 
lease  which  is  alleged  to  be  invalid,  and  has 
erected  necessary  machinery,  drilled  a  well, 
and  is  proceeding  to  drill  others.  Hicks  v. 
American  Natural  Gas  Co.  (Pa.)  209 

2.  That  property  rights  are  involved  will 
not  give  equity  jurisdiction  to  enjoin  crim- 
inal prosecutions.  Arbuckle  v.  Blackburn 
(C.  C.  A.  6th  C.)  864 

3.  Equity  will  not,  at  the  suit  of  the 
municipality,  enjoin  the  digging  of  a  trench 
to  lay  a  water  main  across  a  public  street 
under  legislative  authority,  where  there  is 
no  proof  that  the  free  use  of  the  street  will 
be  permanently  interfered  with,  or  that  any 
irremediable  injury  will  be  inflicted  thereby. 
Canton  v.  Canton  Cotton  Warehouse  Co. 
(Miss.)  561 

4.  Equity  will  not  enjoin  an  officer 
charged  with  the  execution  of  a  pure-food 
law  from  publishing  the  opinion  that  a 
specified  product  is  within  the  prohibition 
of  the  law.  Arbuckle  v.  Bladcbum  (C.  C. 
A.  6th  C.)  864 

5.  That  an  article  of  food  is  widely  sold 
throughout  a  state  will  not  enlarge  the  ju- 
risdiction of  a  court  of  equity  to  enjoin  the 
institution  of  prosecutions  against  its  sale 
as  violating  the  pure-food  laws.  Id. 

PrellmliiAry. 

6.  A  preliminary  injunction  will  not  be 
granted  to  restrain  further  operations  under 
an  oil  and  gas  lease  alleged  to  be  of  no  effect 
as  against  a  purchaser  of  the  premises, 
where  the  lessee  has  a  well  in  operation 
from  which  he  is  supplying  the  public,  and 
has  machinery  in  place  for  the  drilling  of 
another  one,  so  that,  by  stopping  his  oper- 
ations, the  lessee  will  lose  eversrthing  ho 
hoped  to  gain  by  his  contract,  while  the  own- 
er of  the  premises  will  lose  nothing  by  de- 
laying the  injunction  until  final  hearing. 
Hicks  V.  American  Natural  Gas  Co.   (Pa.) 

200 

7.  A  preliminary  injunction  will  not  be 
awarded  a  purchaser  of  a  farm  to  restrain 
operations  under  a  prior  oil  and  gas  lease 
of  the  premises,  which  he  alleges  is  void  as 
to  him,  where  by  the  terms  of  the  lease  the 
lessee  is  bound  to  pay  for  all  injuries  to  the 
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surface,  and  to  measure  accurately  all  gas 
taken  from  the  premises.  Id. 

Tioket  toalpers* 

8.  Equity  has  jurisdiction  to  enjoin 
ticket  brokers  from  trafficking  in  non trans-, 
ferable  railroad  tickets  where  there  is  no 
adequate  remedy  at  law  because  of  their  in- 
solvency and  the  frauds  which,  by  such  traf- 
fic, will  be  perpetrated  upon  the  railroads 
and  innocent  purchasers  of  tickets  which 
cannot  be  used,  and  because  of  the  many 
suits  which  would  be  necessary  if  an  at- 
tempt should  be  made  to  recover  the  dam- 
ages in  each  case  separately.  Schubach  v. 
McDonald  (Mo.)  136 

9.  In  granting  an  injunction  to  prohibit 
ticket  brokers  from  violating  the  rights  of 
railroad  companies  in  contracts  represented 
by  special  nontransferable  tickets  to  be 
issued  by  them,  the  court  does  not  prescribe 
a  rule  of  civil  conduct,  nor  invade  the  pre- 
rogative of  the  legislature,  nor  establish 
government  by  injimction.  Id. 

Enf  oreement  of  ordlnanee. 

10.  Equity  has  no  jurisdiction  of  a  suit 
to  enjoin  the  enforcement  of  a  municipal 
ordinance  for  the  alleged  reason  that  it  is 
unreasonable  and  void,  since  there  is  an 
adequate  remedy  at  law.  Paul  v.  Washing- 
ton (N.  C.)  902 

11.  One  who  obtains  a  license  to  sell 
liquor  has  no  standing  in  court  to  restrain 
the  enforcement  of  existing  ordinances 
regulating  the  manner  of  sale.  Id. 

12.  That  officers  charged  with  the  execu- 
tion of  a  void  penal  ordinance  are  insolvent, 
80  that  a  judgment  against  them  will  be 
unavailing,  is  not  sufficient  to  require 
equity  to  take  jurisdiction  of  a  suit  to  re- 
strain the  attempted  enforcement  of  the 
ordinance.  Id. 

Unfair  eompetltton. 

13.  A  manufacturer  who  has  applied  to 
certain  articles  which  he  makes  the  names 
"American  Ball  Blue"  and  ''American  Wash 
Blue,"  until  they  have  become  well  known 
to  the  trade  and  the  public  by  these  names 
and  command  a  large  and  lucrative  trade, 
is  entitled  to  an  injunction  to  restrain  a 
firm  of  merchants  from  applying  these 
names  and  the  word  '* American"  to  goods 
of  other  manufacturers,  and  offering  them 
for  sale  under  these  names  for  the  purpose 
of  diverting  complainant's  trade  to  them- 
selves. Shaver  v.  Heller  A,  Merz  Co.  (C.  C. 
A.  8th  C.)  878 

14.  A  proprietary  interest  in  the  terms 
or  symbols  used  to  palm  off  the  goods  of 
one  manufacturer  or  vendor  as  those  of  an- 
other, or  to  commit  any  other  fraud,  is  nol 
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eseential  to  the  maintenance  of  a  suit  to 
enjoin  the  perpetration  of  the  wrong;  but 
an  interest  in  the  good  will  of  the  businesSi 
or  in  the  other  property  threatened,  is  sufli- 
dent.  Id. 

NOTBS   AND  BBISrS. 

Injunction;  to  restrain  tidcet  brokers 
from  dealing  in  nontransferable  tickets;  in- 
junction not  awarded  to  allay  "mere  appre- 
hension;" injunction  against  trespassers  or 
nuisances;  when  granted;  injury  to  ''busi- 
ness" as  subject-matter  of  injunction.       137 

Preliminary;  when  refused;  to  restrain 
operations  imder  oil  and  gas  lease.  20fi 

To  restrain  bankrupt's  creditor  from  tak- 
ing   after-acquired    property    of    bankrupt. 

604 

To  restrain  enforcement  of  statute  by  offi- 
cers; where  statute  constitutional,  but  offi- 
cers' construction  of,  is  alleged  to  be  er- 
roneous; to  restrain  threatened  criminal 
proceeding;  by  Federal  court  in  restraint 
of  proceedings  in  state  court.  868 

Against  enforcement  of  void  ordinance; 
temporary  restraint  of  enforcement  of  valid 
ordinance.  905 

To  prevent  execution  of  public  statute. 

950 

By  owner  of  fee  to  restrain  wrongful  use 
of  highway.  949 


Liability  to  Guest  for  Assault  by  Serv- 
ant, see  Master  and  Servant, 
6,  7. 

Notes  and  Briefs. 

Innkeepers;  measure  of  duty  to  protect 
guest;  liability  for  malicious  assault  by 
servant.  88 

IN80I.VENCT. 

Notes  and  Briefs. 

Insolvency;  transfer  of  property  out  of 
the  state  by  insolvency  proceedings;  con- 
flict of  laws  as  to.  353 

INSURANCE. 

Parol  Testimony  to  Show  Agreement  as 
to  Proceeds,  see  Evidence,  12. 

1.  A  marine  policy  providing  that  no 
risk  shall  attach  to  it  until  the  amount  and 
description  of  the  same  shall  be  approved 
and  indorsed  thereon  by  the  insurer  is  not 
changed  into  an  open  and  unrestricted  policy 
coveringall  property  which  the  assured  elects 
to  report,  even  after  notice  of  loss,  by  the 
adoption  of  an  agreement  fixing  a  uniform 
premium,  the  supplying  of  the  assured  with 
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blanks  on  which  to  report  risks,  and  the 
custom  extending  over  a  long  period  of 
years,  of  reporting  risks  by  the  assured, 
when  convenient,  in  due  course  of  business 
after  departure  of  the  vessel,  and  the  uni- 
form acceptance  of  the  risks  by  the  insurer. 
Delaware  Ins.  Ck>.  v.  S.  S.  White  Dental 
Mfg.  Co.  (G.  C.  A.  3d  C.)  387 

2.  The  indorsement  by  the  clerk  of  an 
insurance  company  of  a  slip  of  paper  noti- 
fying the  company  of  a  shipment  to  be  cov- 
ered by  an  open  marine  policy  in  the  uaual 
way  with  the  amount  of  the  premium  and 
the  check  mark  indicating  its  readiness  for 
entry  in  the  books,  will  not  show  an  ac- 
ceptance of  the  risk  in  the  face  of  its  posi- 
tive rejection  by  the  officers  of  the  com- 
pany as  soon  as  they  learned  that  it  was 
on  property  already  lost,  of  which  the  as- 
sured is  notified  without  delay.  Id. 

3.  The  members  of  an  unincorporated 
mutual  benefit  association  are  not  subject 
to  suit  by  the  beneficiary  of  a  deceased  mem- 
ber for  their  respective  shares  of  such  bene- 
fit, where  the  by-laws  of  the  association  con- 
template the  collection  and  disbursement  of 
benefits  by  officers,  and  forfeiture  of  mem- 
bership is  the  only  penalty  provided  for 
failure  to  pay  an  assessment.  Cochran  v. 
Boleman  (Ind.)  516 

Foreign  insurance  companiea. 

4.  A  foreign  insurance  company  which 
lias  been  doing  business  in  the  state  cannot, 
so  far  as  existing  obligations  are  concerned, 
escape  from  the  provisions  of  a  statute  per- 
mitting process  to  be  served  upon  it  by  de- 
livery to  the  insurance  commissioner,  by 
withdrawing  from  the  state,  discharging  its 
agents,  and  canceling  its  consent  to  have 
process  served  through  such  commissioner. 
Hinton  v.  Mutual  Reserve  Fund  life  Asao. 
(N.  C.)  161 

Inaumble  interest. 

6.  The  holder  of  a  purchase-money  mort- 
gage has  no  insurable  interest  in  the  life 
of  the  wife  of  the  mortgagor,  who  did  not 
join  in  the  execution  of  the  mortgage  d^t. 

Id. 
AssiKABient. 

6.  The  insurer  may  resist  payment  to 
the  assignee,  on  the  ground  of  fraud,  of  the 
amount  due  on  a  policy  secured  by  the 
holder  of  a  purchase-money  mortgage  on  the 
life  of  the  mortgagor's  wife,  who  was  not 
bound  by  the  mortgage,  to  secure  his  debt, 
where,  knowing  that,  if  the  insurer  knew  the 
facts,  it  would  not  issue  a  policy  in  his 
favor,  he  procured  it  to  be  issued  to  her, 
paying  the  premiums  himself,  and  then  took 
an  assignment  of  it  without  notice  to,  and 
contrary  to  the  rules  of,  the  insurer.      Id. 
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7.  A  mortgagee  who  has  secured  a  policy 
on  the  life  of  the  mortgagor's  wife  as  secur- 
ity for  the  debt,  by  having  it  issued  to  her 
and  assigned  to  him  under  circumstances 
amounting  to  fraud  upon  the  insurer,  will 
not  be  permitted  to  collect  the  proceeds  of 
the  policy  as  administrator  of  her  estate,  on 
the  theory  that  she  might  secure  the  policy 
on  her  own  life,  and  that  the  assignment, 
being  void,  had  not  affected  the  integrity 
of  the  policy  or  the  right  of  her  administra- 
tor to  enforce  the  contract,  at  least  where 
he  is  to  be  permitted  by  the  husband  to  re- 
tain the  proceeds  for  his  own  benefit.        Id. 

Torfeltiirei. 

8.  An  insurance  policy  on  a  building  and 
the  furniture,  fixtures,  counters,  etc.,  and 
a  stock  of  merchandise  therein,  which  de- 
scribes the  building  and  its  contents  separ- 
ately, and  apportions  the  insurance  between 
the  building,  the  fixtures,  and  the  merchan- 
dise, specifying  a  certain  amount  for  each, 
is  not  avoided  as  to  the  insurance  on  the 
building  and  fixtures  by  breach  of  a  condi- 
tion in  the  policy  requiring  the  insured  to 
take  an  inventory  of  the  stock  at  stated  in- 
tervals, to  keep  a  set  of  books,  and  to  keep 
such  inventory  and  books  in  a  fire-proof 
safe  when  the  building  is  not  open  for  busi- 
ness or  in  some  place  not  exposed  to  fire 
which  would  ignite  or  destroy  the  building, 
and  providing  that  the  entire  policy  shall 
become  null  and  void  for  failure  to  com- 
ply therewith.  Miller  v.  Delaware  Ins.  Co. 
<Okla.)  173 

9.  Where  different  classes  of  property 
are  covered  by  an  insurance  policy,  each 
class  being  separated  from  the  others  and 
insured  for  a  specific  amount,  and  there  is 
a  breach  of  the  conditions  of  the  con- 
tract as  to  one  class  of  the  property 
insured,  the  contract  should  be  consid- 
ered, not  as  one  entire  in  itself,  bul 
as  one  which  is  severable,  and  in  which 
the  separate  amounts  specified  may  be  dis- 
tinguished, and  a  recovery  had  for  one  or 
more  of  them  without  regard  to  the  other; 
provided  the  contract  is  not  affected  by  any 
question  of  fraud,  act  condemned  by  public 
policy,  or  any  increase  of  the  risk  of  the 
company  on  the  whole  property  insured  be- 
cause of  the  breach.  Id. 

Cause  of  deatli. 

10.  Public  policy  does  not  forbid  a  re- 
covery by  the  next  of  kin  on  a  policy  upon 
the  life  of  one  murdered  by  the  beneficiary 
named  in  the  policy.  Supreme  Lodge  K.  A 
L.  of  H.  v.  Menkhflusen  (111.)  508 

11.  If  the  beneficiary  deprives  himself  of 
the  right  to  enforce  a  benefit  certificate  by 
murdering  the  insured,  the  obligation  of  the 
society  may  be  enforced  by  those  designated 
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by  the  statute  and  the  rules  of  the  society 
as  entitled  to  the  fund,  in  the  absence  of  the 
beneficiary  named.  Id. 

Notes  and  Bbiefs. 

Insurance;  necessity  of  insurable  inter- 
est; insurable  interest  of  mortgagee  in  life 
of  wife  of  mortgagor;  right  of  person  taking 
out  policy  to  assign  it  to  one  having  no  in- 
surable interest;  effect  of  void  assignment. 

161 

When  policy  severable.  174 

Open  policy;  no  contract  created  until 
after  risk  has  been  submitted  for  approval ; 
marine  policy;  delay  in  reporting  and  re- 
questing insurance  on  goods ;  effect  of  words 
**lo8t  or  not  lost,"  In  policy;  policy  written 
on  goods  already  lost;  duty  of  insured  to 
disclose  knowledge  of  loss.  388 

Right  of  heirs  at  law  of  member  of  bene- 
ficiary society  to  insurance  where  beneficiary 
not  capable  of  taking;  where  beneficiary 
kills  insured.  510 

INTEBEST. 

Interest  will  be  allowed  from  matur- 
ity of  the  debt,  in  case  of  failure  to  pay  a 
certain  sum  of  money  at  a  fixed  time.  Com- 
puting Scales  Co.  ▼.  Long  (S.  C.)  294 

nrroxxoATiKG  uquobs. 

Right  of  Licensee  to  Enjoin  Enforce- 
ment of  Ordinance  Relating  to,  see 
Injunction,  11. 

Right  to  Jury  Trial  in  Proceedings  for 
Destruction  of,  see  Tbial,  2. 

Condemnation  of  liquor. 

1.  A  proceeding  to  condemn  and  destroy 
liquor  alleged  to  be  kept  in  a  prohibited  dis- 
trict for  sale  contrary  to  the  law  is  not 
criminal,  so  as  to  require  the  proof  of  facts 
necessary  to  the  condemnation  beyond  a  rea- 
sonable doubt.     Kirkland  v.  State    (Ark.) 

76 
Regnlation  of  sale. 

2.  That  a  municipal  corporation  has 
power  to  prohibit  the  sale  of  intoxicating 
liquor  within  its  limits  does  not,  in  case 
it  attempts  to  regulate  such  sale,  empower 
it  to  make  unreasonable  provisions  for  such 
r^ruiation.    Paul   v.    Washington    (N.    C.) 

902 

3.  A  municipal  ordinance  forbidding  the 
use  of  any  screen  of  any  nature  which  shall 
shut  off  the  view  from  the  street  of  the  in- 
terior of  a  place  where  liquor  is  sold  is  not 
unreasonable.  Id. 

4.  A  municipal  ordinance  may  require 
all  liquor  sold  in  saloons  to  be  served  and 
drunk  at  the  counter.  Id. 

5.  Forbidding  the  use  of  side,  rear,  or 
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trap  doors  oonneeted  with  a  saloon  for  the 
sale  or  delivery  of  liquors,  or  the  entrance 
or  exit  of  customers,  is  not  an  unreasonable 
restraint  upon  the  use  of  property.  Id. 

6.  Requiring  liquor  saloons  to  be  closed 
between  8  o'clock  in  the  evening  and  6 
o'clock  in  the  morning,  and  forbidding  the 
doors  to  be  open  between  those  hours,  are 
not  unreasonable.  Paul  v.  Washington 
(N.  C.)  902 

7.  Places  where  liquor  is  sold  may  be 
required  to  be  kept  lighted  throughout  the 
night,  even  during  the  hours  when  they  are 
not  open  for  the  transaction  of  business. 

Id. 

8.  Forbidding  '  owners  of,  or  employees 
in,  places  where  liquor  is  sold  to  be  in  such 
places  between  the  hour  of  closing  on  Sat- 
urday night  and  the  hour  for  opening  on 
Monday  morning  is  not  so  clearly  unrea- 
sonable as  to  require  the  court  to  set  aside 
an  ordinance  making  such  provision.         Id. 

9.  The  keeping  of  games  and  devices  for 
amusements  in  places  where  liquor  is  sold 
may  be  forbidden  by  a  municipal  corpora- 
tion having  power  to  regulate  or  prohibit 
the  sale  of  such  liquor,  although  the  state 
may  have  imposed  a  tax  upon  such  things 
when  used  in  connection  with  such  places. 

Id. 

10.  Forbidding  the  maintenance  of  restau- 
rants or  eating  rooms  in  connection  with 
barrooms  is  not  unreasonable.  Id. 

11.  A  provision  in  an  ordinance  regulat- 
ing the  liquor  traffic  authorizing  the  alder- 
men to  investigate  alleged  violations  of  the 
ordinance,  and  revoke  licenses  if  violations 
are  found,  is  not  void  as  against  one  who 
consented  to  it.  Id. 

12.  The  invalidity  of  a  provision  in  an 
ordinance  regulating  the  liquor  traffic,  per- 
mitting the  revocation  of  licenses,  does  not 
render  void  the  provisions  of  the  ordinance 
prescribing  the  manner  in  which  the  busi- 
ness shall  be  conducted,  for  violation  of 
which  a  penalty  is  prescribed.  Id. 

Notes  and  Briefs. 

Intoxicating  liquors;  statute  providing 
for  destruction  of,  without  jury  trial,  when 
kept  for  illegal  sale;  proceeding  as  one  in 
rem;  criminal  nature  of;  necessity  of  prov- 
ing beyond  reasonable  doubt  intent  to  vio- 
late law;  question  of  intent  as  one  for  jury. 

76 

Summary  seizure  of,  without  warrant, 
when  kept  for  unlawful  sale.  611 

Ordinance  placing  certain  restrictions  on 

conduct  of  business  of  selling;   restricting 

hours  of  sale;    forbidding  use  of  screens; 

presence  of  billiard  tables,  etc.;  reasonable- 
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ness  of;  right  of  legislature  to  prohibit 
sales  throughout  the  state;  advisability  of 
regulation  of  sale  of,  as  matter  of  legisla- 
tive discretion.  905 

IBRIGATIOH. 

Purchase  of  Land  Subject  to  Rights  of 
Existing     Irrigation     Ditch,     see 
Easements,  3. 
Estoppel  to  Object  to  Maintenance  of 

'  Canal,  see  Estoppel,  1. 
See  also  Waters,  Notes  and  Bsiefs. 

judgmeht. 

Upon  Appeal,  see  Appeal  and  Ebbob, 

10. 
Necessity  that  One  Pleading  Judgment 

Should  Set  up  Entire  Record,  see 

Pleading,  1.  . 

1.  One  joined  as  defendant  with  a  city 
in  an  action  for  injuries  to  a  pedestrian 
through  obstructions  on  a  sidewalk,  but 
who  fails  to  make  any  defense  to  the  action, 
which  results  in  his  favor  because  of  the 
statute  of  limitations,  is  not  estopped,  in  a 
subsequent  one  by  the  city  to  compel  hinj 
to  reimburse  it  the  amount  which  it  has 
been  compelled  to  pay  to  the  injured  person, 
from  showing  that  it  was  not  through  his 
fault  that  the  injury  happened.  Richmond 
V.  Sitterding  (Va.)  445 

2.  A  judgment  against  the  city  in  an 
action  against  it  and  a  private  citizen  for 
injuries  to  a  pedestrian  through  obstruc- 
tions on  a  sidewalk,  in  which  the  question 
of  the  liability  of  the  latter  was  not  con- 
sidered, is  not  res  jvdicata  upon  the  ques- 
tion of  his  ultimate  liability,  in  an  action 
by  the  city  .to  compel  him  to  reimburse  it 
for  what  it  was  required  to  pay  under  the 
judgment.  Id. 

3.  A  judgment  dismissing  the  action  and 
assessing  costs  against  plaintiff,  entered 
upon  a  verdict  for  defendant  in  a  suit  to 
recover  possession  of  real  estate  whidi  in- 
volves two  issues, — one  as  to  plaintiff's  title, 
and  the  other  as  to  the  right  of  possession, — 
without  disclosing  upon  which  the  judgment 
is  based,  will  not  bar  a  subsequent  action 
for  possession,  although  the  statute  con- 
templates that  the  title  shall  be  tried  in 
such  actions,  and  makes  the  judgment  con- 
clusive as  to  the  estate  in  such  property  and 
the  right  of  possession  thereof,  so  far  as  the 
same  is  thereby  determined.  Hoover  ▼. 
King  (Or.)  790 

4.  Heirs  at  law  are  not  entitled  to  the 
benefit  of  a  judgment  in  an  acti<Mi  by  a 
coheir  to  set  aside  a  deed  of  the  ancestor, 
where  they  were  not  made  parties  to  the 
suit,  and  it  was  not  brought  for  their  bene- 
fit.   Allred  v.  Smith  (N.  C.)  D24 
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5.  One  not  a  party  to  tbe  action  cannot 
take  any  advantage  of  an  erroneous  judg- 
ment. Id. 

6.  Judgments  in  actions  quasi  in  rem 
are  binding  only  on  the  parties.  Id. 

Notes  and  Bbixfs. 

Judgment;  in  ejectment;  for  costs  only, 
and  dismissal  of  complaint;  failure  to  de- 
scribe nature  of  estate,  land  invofved,  or 
ownership  thereof;  as  bar  to  other  action. 

791 

For  alimony;  right  to  enforce  in  other 
state;  by  action  at  law;  where  alimony  pay- 
able in  instalments.  816 

In  favor  of  one  joint  tort  feasor  as  bar 
to  separate  action  against  another;  judg- 
ment conclusive  only  upon  matters  actually 
determined;  judgment  in  favor  of  plaintiff 
as  proof  of  probable  cause  for  bringing  ac- 
tion; where  subsequently  reversed.  826 

Conclusiveness  of  record  of;  what  con- 
stitutes judgment  in  rem;  binding  effect  of, 
on  persons  not  parties  or  privies;  where  one 
was  originally  a  party;  effect  of  judgments 
quasi  in  rem  against  those  not  parties 
thereto.  925 

JURT. 

Right  to  Jury  Trial,  see  Trial,  Notes 
AND  Briefs. 

JUSTICE  OF  THE  PEACE. 

Prohibition  to  Restrain  Enforcement  of 
Order,  see  Pboiiibition,  2. 

LANDLORD  AND  TENANT. 

Amount  of  Damages  Recoverable  by 
Owner  of  Building  Destroyed  by 
Fire,  see  Damages,  1. 

Gas  Lease,  see  Gas. 

The  lease  of  a  building,  without  any- 
thing to  indicate  that  it  is  to  be  separate 
from  the  subjacent  land,  will  pass  both 
building  and  land;  and  the  destruction  of 
the  building  will  not  terminate  the  liability 
of  the  lessee,  but  he  will  continue  liable  for 
the  rent  until  the  expiration  of  the  term. 
Nashville,  C.  &  St.  L.  R.  Co.  v.  Heikens 
<Tenn.)  208 

XARCEHT. 

1.  A  man  who  obtains  money  from  a 
woman  w^ith  intent  to  convert  it- to  his  own 
use,  by  means  of  a  well-laid  scheme  which 
includes  the  performance  of  a  marriage 
ceremony  with  her,  and  fraudulent  repre- 
sentations that,  in  case  she  intrusts  him 
with  the  money,  he  will  invest  it  for  her 
benefit,  may  be  convicted  of  larceny.  Hunt 
v.  State  (Ark.)  71 

2.  A  man  may  be  guilty  of  larceny  of 
65  L.  R.  A. 


property  which  the  Constitution  makes  the 
sole  and  separate  property  of  his  wife.    Id. 

Nones  AND  Bbisfs. 

Larceny;  by  husband  of  wife's  goods; 
rule  at  common  law;  effect  of  married  wo- 
man's act;  larceny  by  wife  of  husband's 
goods;  selling  property  which  seller  knows 
does  not  belong  to  him;  appropriation  of 
check  given  to  person  to  cash  as  larceny; 
appropriation  of  proceeds  of;  not  larceny; 
appropriation  of  money  given  to  person  for 
speculative  purposes  as  larceny.  71 

LEASE* 

See    Lanolobo    and    Tenant;    Rail- 

BOADS. 

LEGACT. 

Legatee;  Power  to  Enforce  Contract 
Made  by  Executrix,  see  Con- 
tracts, 12. 

See  also  Lease. 

LEVY  AND  SEIZITRE. 

Allowance  of  Exemplary  Damages  for 
Unlawful  Levy,  see  Damages,  6. 

LIBEL  AND   SLANDEB. 

1.  The  business  of  pretending  to  heal 
absent  patients  by  supernatural  powers 
without  medicine  or  surgery  is  fraudulent, 
and  not  protected  by  the  law  against  libel, 
although  many  persons  claim  to  have  been 
benefited  by  the  treatment.  Weltmer  v. 
Bishop  (Mo.)  584 

2.  A  publication  by  a  newspaper  charg- 
ing a  candidate  for  nomination  for  a  public 
office  with  a  criminal  offense  is  in  no  way 
privileged,  but  is  made  at  the  risk  of  the 
publisher,  who,  to  escape  liability  for  libel, 
must  prove  the  truth  of  the  charge  made. 
Star  Publishing  Co.  v.  Donahoe  (Del.)     980 

3.  The  publication  of  a  libel  is  not  jus- 
tified by  the  prior  publication  of  an  inde- 
pendent libel  against  accused  by  the  one 
who  is  attacked  in  the  later  one.  Patton  v. 
Cnice  (Ark.)  937 

4.  That  two  persons  had  been  engaged 
in  the  publication  of  a  series  of  libelous  ar- 
ticles against  each  other  may  be  taken  into 
consideration  in  assessing  the  damages  in  a 
suit  by  one,  based  on  the  publications  of  the 
other.  Id. 

5.  Accusing  one  of  being  a  secret  slan- 
derer and  scandal  monger,  with  betraying 
his  friends,  and  telling  lodge  secrets,  is  libel- 
ous per  ae.  Id. 

Notes  and  Briefs. 

Libel;  in  imputing  dishonesty  or  mis- 
conduct   in    business;    actionable    without 
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proof  of  Special  damages;  admissibility  of 
defendant's  testimony  as  to  good  faith  in 
publishing  libel;  evidence  to  prove  person 
intended  where  libel  ambiguous;  loss  of 
privilege  by  indiscriminate  publication;  by 
violent  and  intemperate  language.  584 

Mutual  controversy  and  vituperation  as 
defense  in;  where  plaintiff  was  the  aggres- 
sor; effect  of  use  of  excessive  language  to 
take  away  privilege;  criticism  of  acts  which 
are  of  public  concern  as  privileged.  938 

Criticism  of  candidate  for  nomination  for 
public  office;  extent  of  privilege;  qualified 
privilege ;  charging  criminal  offense  against ; 
accusation  of  bribery,  as    libelous    per   ae. 

979 

Defaming  person  in  his  vocation  as  ac- 
tionable per  ae;  without  proof  of  actual 
damages.  858 

IiIBEBTT. 

Guaranty  of,  see  Constitutional  Law. 

LICENSE. 

Notes  and  Bbieps. 

License;  of  restaurants;  validity  of  clas- 
sification for  purpose  of.  946 

UOENSE  TAX. 

Constitutionality  of  Statute,  see  Con- 
stitutional Law,  6. 

US  PENDENS. 

Notes  and  Briefs. 
lAa  pendena;  right  of  one  who,  pending 
appeal  from  judgment  of  foreclosure,  pur- 
chases property  from  mortgagee,  who  ac- 
quired it  at  foreclosure  sale;  effect  of  sub- 
sequent reversal  of  judgment.  420 

UTERABY  PROPERTY. 

See  Unfaib  Competition. 

liOTTERY. 

1.  A  concern  which  sells  trading  stamps 
to  merchants,  to  be  given  to  customers  as 
an  inducement  to  secure  their  trade,  and 
which  redeems  the  stamps  with  articles  kept 
in  stock  for  that  purpose,  does  not  conduct 
a  gift  enterprise  within  the  meaning  of  the 
statute  authorizing  municipal  corporations 
to  impose  taxes  on  such  enterprises  in  the 
same  manner  as  upon  lotteries.  Winston  v. 
Beeson  (N.  C.)  167 

2.  The  fact  that  one  who  sells  trading 
stamps  to  be  given  to  merchants  and  re- 
deemed by  him  may  profit  by  the  failure 
to  present  some  stamps  for  redemption  does 
not  introduce  such  an  element  of  chance  into 
the  transaction  as  to  make  it  a  lottery  or 
gift  enterprise.  Id. 
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Notes  and  Bbiefs. 

Lottery;  what  necessary  to  constitute; 
trading  stamp  business  as.  169 

MACHINERY. 

See  Fixtures. 

MAGNETIC  HEAUNG. 

Burden  of  Proof,  see  Evidencs,  2. 

MAUCE. 

Use  of  Bloodhounds  as  Evidence  of 
Malice  in  Action  for  Unlawful 
Search,  see  Evidence,  6. 

A  patron  of  a  street  railway  company^ 
incurs  no  liability  to  a  conductor  by  re- 
porting to  the  superintendent  of  the  com- 
pany such  conductor's  misconduct  while  oi» 
duty  toward  a  passenger,  though  in  making- 
the  report,  he  is  prompted  by  ill  will  and  a 
desire  to  secure  the  conductor's  discharge 
from  the  service  of  the  company.  I^ncaster 
V.  Hamburger  (Ohio)  856- 

Notes  ajtd  Briefs. 
Malice;   definition  of.  520 

What  constitutes;  within  meaning  of 
bankruptcy  act.  52S 

Effect  of,  to  give  right  of  action  for  in- 
jury; where  there  is  a  legal  right  to  do  the 
act;  right  to  consider,  in  determining  dam- 
ages. SS9 

MALICIOUS  PBOSECUnON. 

No  action  lies  for  malicious  prosecu- 
tion of  a  civil  action  in  which  there  is  no 
arrest  or  attachment  of  property,  and  no 
special  injury  inflicted  which  would  not  nec- 
essarily result  from  the  prosecution  of  any 
similar    suit.    Abbott    v.    Thome    (Wash.) 

826 

Notes  and  Bbiefs. 

Malicious  prosecution;  of  civil  action; 
right  of  action  for,  where  there  is  no  arrest 
or  attachment  of  property  and  no  special 
injury;  judgment  for  plaintiff  as  conclusive 
proof  of  probable  cause;  when  subsequently 
reversed.  826 

MANDAMUS. 

Mandamus  will  not  lie  to  compel  a 
public  oflicial  to  surrender  or  destroy  a  rec» 
ord  which  his  official  duty  requires  him  to 
preserve.    Re  Molineux  (N.  Y.)  104 

Notes  and  Briefs. 

Mandamus;  to  compel  removal,  from  rec- 
ords, of  photograph  and  measurements  of 
person  convicted  of  murder;  where  sentence 
afterwards  reversed.  104 
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MARINE  IHSUBANCE. 

See  IivsTJSANOB,  1,  2. 

MABBIAGE. 

For  Purpose  of  Securing  Money  from 
Woman  as  Constituting  Larceny, 
see  LABCBinr. 

MARTIAI.  UiW. 

See  also  Militia. 
A  condition  of  qualified  martial  law 
exists  where  the  governor  is  compelled  to  call 
out  the  militia,  and  direct  it  to  restore  or- 
der, when  rioting  and  disorder  exist  in  cer- 
tain counties  of  the  state  by  reason  of  a 
strike.  Com.  ex  rel.  Wadsworth  v.  Shortall 
(Pa.)  193 

Notes  and  BaiErs. 

Martial  law  when  there  is  no  actual  war : 
—  (I.)  Scope  of  note;  (II.)  definition  of 
martial  law;  (III.)  power  to  proclaim  and 
maintain  martial  law;  (IV.)  discretion  and 
authority  of  military  when  called  to  aid  civil 
power;  (V.)  power  of  military,  in  time  of 
actual  war,  to  arrest  and  pimish  citizens  in 
places  where  civil  courts  are  open;  (VI.) 
conclusion.  193 

MASTER. 

Notes  and  Bbiefs. 

Master;  reversal  of  master's  findings 
without  assigning  reason.  221 

MA8TEB  AKD  8ERVAKT. 

Alignment  of  Wages,  see  Assignveih!. 

Constitutionality  of  Statute  Forbidding 
Giving  of  Store  Order,  see  Consti- 
tutional Law,  3. 

Constitutionality  of  Statute  Regulat- 
ing Hours  of  Labor,  see  CoNSTiru- 
TiONAL  Law,  22,  23. 

Indictment  for  Violating  Statute  Fix- 
ing Hours  of  Labor,   see  Indict- 

IfENT,  ETC.,  1. 

Act  of  Third  Person  in  Procuring  Dis- 
charge of  Employee,  see  Malice. 

Duty  and  liability  of  master. 

1.  In  moving  engines  and  trains  on 
tracks  and  about  yards  in  towns  where  not 
only  railroad  employees,  but  other  persona, 
are  in  the  habit  of  crossing  the  tracks,  those 
in  charge  of  the  trains  should  anticipate 
the  presence  of  persons  on  the  tracks,  and 
keep'  a  lookout  for  them.  Louisville  &  N. 
R.  Co.  V.  Lowe  (Ky.)  122 

2.  A  railroad  company  is  liable  for  run- 
ning an  engine  over  a  car  inspector  who  has 
stepped  onto  the  track  in  front  of  it  without 
looking,  if  those  in  charge  of  it,  after  per- 
ceiving his  danger,  or  after  they  should  have 
perceived  it  by  the  exercise  of  ordinary  care, 
65  L.  R.  A. 


in  view  of  the  drcumstances,  might  have 
avoided  the  injury.  .  Id. 

3.  A  railroad  company,  in  moving  en- 
gines about  a  yard,  must  give  signals  for 
the  benefit  of,  and  keep  a  lookout  for,  car 
inspectors  employed  there,  and  who  are 
likely  to  be  passing  back  and  forth  over  the 
tracks.  Id. 

4.  The  fact  that  a  boy  employed  to  op- 
erate a  machine,  and  injured  because  of 
failure  to  notify  him  of  its  dangerous  char- 
acter and  give  him  instructions  as  to  the 
manner  of  operating  it,  is  employed  in  vio- 
lation of  a  statute  prohibiting  the  employ- 
ment of  children  under  a  certain  age  at  any 
work  which  endangers  their  lives  or  limbs, 
cannot  be  considered  by  the  jury,  in  connec- 
tion with  other  evidence  in  the  case,  as 
bearing  upon  the  question  of  the  negligence 
of  the  master  in  causing  the  injury.  Jacobs 
V.  Fuller  &  Huteinpiller  Co.  (Ohio)        833 

Fellow  Mrraiita  and  their  neclisenee. 

5.  A  hostler  in  charge  of  an  engine  run- 
ning through  a  yard  is  not  a  fellow  servant 
of  a  car  inspector  at  work  therein,  so  as  to 
relieve  the  company  from  liability  for  in- 
juries infiicted  by  him  upon  the  inspector 
by  the  negligent  running  of  the  engine. 
Louisville  &  N.  R.  Co.  v.  Lowe  (Ky.)        122 

Iiiability  of  master  to  third  peraons, 

6.  An  innkeeper  is  not,  in  the  absence  of 
negligence  on  his  own  part,  liable  for  in- 
juries to  a  guest  caused  by  an  assault  com- 
mitted by  a  servant  employed  in  the  inn. 
Rahmel  v.  Lehndorff  (Cal.)  88 

7.  An  employer  of  table  waiters  is  not 
liable,  as  such,  for  an  assault  by  one  of 
them  upon  a  guest  at  the  table,  since  the 
assault  is  not  an  act  which  the  servant  is, 
under  any  circumstances,  empowered  to 
commit.  Id. 

Liability  for  aets  of  independent  eon* 
tractor. 

8.  One  who  employs  another  to  manufac- 
ture furniture  for  him,  furnishing  all  the 
machinery  and  materials  and  tools  for  that 
purpose,  among  which  is  a  machine  which  is 
safe  to  operate  under  proper  instructions, 
but  dangerous  to  operate  without  instruc- 
tions, cannot,  in  an  action  for  injury  to  a 
person  using  the  machine,  due  to  failure  to 
notify  him  of  its  dangerous  character  and 
give  him  instructions  as  to  operating  it,  set 
up  the  defense  that  the  injured  person  is  an 
employee  of  an  independent  contractor, 
since,  imder  the  circumstances,  a  resulting 
injury  might  be  anticipated  as  a  direct  or 
probable  consequence  of  the  performance  of 
the  work  contracted  for,  if  reasonable  care 
should  be  omitted.  Jacobs  v.  Fuller  & 
Hutsinpiller  Co.  (Ohio)  833 
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9.  A  property  owner  cannot  relieve  him- 
self from  liability  for  injuries  to  a  traveler 
upon  the  highway  by  reason  of  the  negligent 
failure  to  guard  and  light,  after  dark,  a 
trench  opened  in  the  highway  to  connect  his 
dwelling  with  the  street  water  main,  by  em- 
ploying an  independent  contractor  to  per- 
form the  work.  Thomas  v.  Harrington  (N. 
H.)  742 

10.  One  who  has  constructed  a  bridge  un- 
der contract  for  another  is  not  liable  for  in- 
juries to  adjoining  land  because  of  the  de- 
flection of  currents  due  to  the  work,  where 
the  injury  does  not  occur  until  after  the 
bridge  has  been  surrendered  to  and  accepted 
by  the  owner.     Salliotte  v.  King  Bridge  Co. 

(C.  C.  A.  6th  C.)  620 

11.  One  who  contracts  to  construct  bridge 
abutments  according  to  plans  and  specifica- 
tions already  prepared  for  one  who  has 
taken  the  contract  for  the  construction  of 
the  bridge  is  an  independent  contractor,  for 
whose  acts  the  employer  is  not  responsible, 
although  his  agent  exercises  some  kind  of 
general  supervision  for  the  purpose  of  see- 
ing that  the  work  is  done  according  to  the 
contract.  Id. 

12.  One  who  contracts  for  the  sinking  of 
a  shaft  on  his  property,  agreeing  to  furnish 
the  necessary  tools ,  including  a  "hoist,'* 
while  the  other  party  is  to  furnish  the 
labor,  is  not  answerable  to  laborers  for  the 
continued  safety  of  the  machinery  fur- 
nished; so  that  no  recovery  can  be  had 
against  *  him  for  injuries  to  an  employee 
through  the  breaking  of  a  rope  used  on  the 
hoist,  which  is  sufficient  when  furnished, 
but  is  allowed  by  the  contractor  to  become 
defective.     Central  Coal  &  I.  Co.  v.  Grider 

(Ky.)  455 

13.  A  competent  person  who  undertakes 
to  construct  the  brick  work  on  a  building 
with  his  own  employees  and  according  to  his 
own  discretion  is  as  to  such  work  an  inde- 
pendent contractor,  for  whose  negligent  acts 
the  owner  of  the  building  is  not  responsible. 
Kichmond  v.  Sitterding  (Va.)    '  445 

14.  The  construction  of  the  brick  work 
of  a  building  adjoining  a  street  is  not  so 
Inherently  or  necessarily  dangerous  as  to 
bring  an  injury  caused  to  a  pedestrian  by 
reason  of  planks  laid  across  the  walk  to 
facilitate  the  transfer  of  mortar  from  the 
street  to  the  building,  within  the  exception 
-of  the  rule  exempting  property  owners  from 
liability  for  acts  of  independent  contract- 
ors, which  imposes  such  liability  in  case  the 
work  to  be  performed  is  necessarily  danger- 
ous. Id. 

Notes  and  Briefs. 
Master  and  servant;  validity  of  statutes 
limiting  hours  of  labor.  33 
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Validity  of  statutes  limiting  hours  of 
labor;  r^ilating  manner  of  paying  wages; 
other  regulations  for  protection  of  em- 
ployees. 48 

Liability  for  injury  caused  by  servanty 
only  when  act  done  in  prosecution  of  busi- 
ness ;  malicious  assault  by  servant.  88 

No  presumption  of  negligence  from  injury 
to  servant;  person  operating  engine  in 
switch  yard  and  car  inspector  as  fellow 
servants;  duty  to  protect  car  inspector  in 
car  yard;  delegation  of  master's  duty  to 
servant;  liability  for  negligence  of  such 
servants;  assumption  of  risk  of  negligence 
of  fellow  servant.  122 

Doctrine  of  respondeat  superior,  401 

Liability  for  acts  of  independent  contract- 
or. 447 

Forbidding  payment  of  wages  in  store  or- 
ders not  redeemable  in  cash.  597 

Right  of  master  to  treasure  discovered  by 
servant  on  master's  property,  but  not  in 
course  of  employment.  526 

Liability  for  damages  done  by  independ- 
ent contractor.  627 

Exceptions  to  .rule  that  master  is  not  lia- 
ble for  acts  of  independent  contractor.      743 

Independent  contractors;  who  are;  liabil- 
ity for  negligence  of,  where  work  is  danger- 
ous in  itHelf ;  violation  of  statute  as  to  em- 
ployment of  children;  right  of  jury  to  con- 
sider, in  determining  negligence  of  master. 

833 

Wrongful  act  of  servant;  liability  where 
not  authorized  by  master;  when  act  is  ma- 
licious; ejection  of  passenger  from  car  by 
servant;  use  of  unnecessary  force.  861 

Liability  of  employer  for  injuries  caused 
by  (he  performance  of  work  by  independent 
contractor,  which  is  dangerous  unless  cer- 
tain precautions  are  observed: — (I.)  Scope 
of  note;  (II.)  doctrine  stated  generally; 
(III.)  limits  of  the  doctrine;  (IV.)  effect 
of  stipulation  by  contractor  to  take  appro- 
priate precautions;  (V.)  necessity  of  show- 
ing that  the  contractor  was  acting  under 
the  authority  of  the  employer;  (VI.)  liabil- 
ity of  employer  where  work  is  dangerous  to 
persons  using  highways:  (a)  in  general; 
(6)  erection  of  buildings;  (c)  delivery  of 
goods  through  openings  in  footpaths;  (d) 
construction  or  repair  of  highways;  («) 
other  construction  work  on  highways:  (1) 
street  railways;  (2)  area  under  footpath; 
(3)  sewer;  (4)  pipe  line;  (5)  telephone 
line;  {f)  removal  of  wrecks  from  navigable 
rivers;  (VII.)  liability  where  work  is  dan- 
gerous to  adjoining  landowners:  (a)  in 
general;  (6)  injury  to  lateral  support;  (o) 
injury  to  adjoining  building  through  ncigli- 
gent  execution  of  work  connected  with  par^ 
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wall;  (d)  injury  to  business  and  goods  of 
occupant  of  adjoining  premises;  (e)  injury 
from  explosion  caused  by  negligent  escape 
of  gas;  if)  injury  resulting  from  flooding 
of  lands  througb  negligent  drainage  opera- 
tions; ig)  injury  resulting  from  allowing 
materials  dredged  from  water  to  escape  onto 
adjoining  land;  {h)  injury  resulting  from 
negligent  demolition  of  fire  ruins;  («)  in- 
jury resulting  from  allowing  fire  to  escape; 

(j)  injury  resulting  from  blasting  opera- 
tions; (Vlll.)  liability  where  work  is  dan- 
gerous to  persons  invited  onto  defendant's 
premises;  (IX.)  liability  where  work  is  dan- 
gerous to  tenants;  (X.)  liability  where  work 
is  dangerous  to  owners  of  vessels  navigating 
rivers.  833 

Liability  of  employer  for  acts  of  indepen- 
dent contractor  where  injury  is  direct  re- 
sult of  work  contracted  for: — (I.)  Scope 
of  note;  (II.)  in  general;  (III.)  liability 
where  stipulated  work  is  illegal;  (IV.) 
liability  where  performance  of  work  will 
involve  commission  of  trespass;  (V.)  liabil- 
ity where  performance  of  work  will  neces- 
sarily cause  injury:  (a)  in  general;  (6) 
commission  of  nuisance;  (o)  blasting  opera- 
tions; (VI.)  liability  where  work  is  done 
according  to  plans  furnished  by  employer; 

(VII.)  liability  where  work  is  done  accord- 
ing to  methods  prescribed  by  employer. 

742 
Persons  deemed  to  be  independent  con- 
tractors within  meaning  of  rule  relieving 
employer  from  liability: — (I.)  Independent 
contractors  distinguished  from  servants  and 
agents;  (II.)  persons  acting  in  the  dual 
capacity  of  contractor  and  servant  or  agent; 

(III.)  contractors  not  within  purview  of 
statutes   relating  to    servants   or    agents; 

(IV.)  character  of  contract  is  tested  by  the 
existence  or  absence  of  a  right  of  control  on 
the  employer's  part;  (V.)  presumptions 
entertained   as  to  character    of    contract; 

(VI.)  independence  of  contract  usxially  in- 
ferable where  it  is  for  the  performance  of 
an  entire  piece  of  work  at  a  specified  price: 

(a)  in  general;  (6)  persons  engaged  in 
construction   or  other  work  on    railways; 

(c)  persons  who  undertake  the  construction 
of  entire  buildings  or  specific  portions 
thereof;  (d)  persons  engaged  to  execute  re- 
pairs or  improvements  on  a  building;  (e) 
architects;  (/)  persons  doing  work  on 
bridges;  {g)  persons  engaged  in  other 
kinds  of  construction  work;  (h)  per- 
sons undertaking  various  kinds  of  work 
on  highways;   (i)  persons  operating  mines; 

ij)  persons  operating  quarries;  {k)  per- 
sons operating  mills;  {I)  master  tradesmen 
and  craftsmen;  (m)  persons  who  furnish 
teams  and  men  to  do  various  kinds  of  work ; 

(n)  draymen,  truckmen,  carters,  etc.;  (o) 
keepers  of  livery  stables;   (p)  drovers;   (g) 

C>5  L.  R.  A. 


persons  who  undertake  various  operations 
connected  with  the  handling  of  timber; 
(r)  persons  employed  to  clear  land;  («) 
persons  cultivating  land  on  shares;  {t)  per- 
sons engaged  in  scavenging  work;  {u)  rail- 
way companies  operating  cars  on  private 
lines;  {v)  persons  assisting  in  public  en- 
tertainments; {to)  persons  conducting  de- 
partments in  stores;  {w)  stevedores;  (y) 
construction  and  repair  of  ships;  («)  trans- 
fer agents  doing  business  on  railway  trains; 
{ee)  contractors  not  within  purview  of 
statutes  relating  to  servants  only;  (VII.) 
liability  arising  from  employment  of  tug: 
(a)  English  doctrine  as  to  relation  between 
owner  of  tug  and  its  tow;  (b)  American 
doctrine;  (o)  liability  of  harbor  commis- 
sioners; (VIII.)  liability  arising  out  of 
certain  other  contracts  of  an  independent 
nature;  (IX.)  effect  of  reservation  of  a 
limited  power  of  control:  (a)  in  general; 
(&)  clauses  relating  to  supervision  of 
work;  (o)  clauses  providing  that  the  work 
shall  be  done  under  the  direction  of  the 
employer;  (d)  effect  of  other  clauses;  (X.) 
effect  in  general  of  reservation  of  full 
power  of  control;  (XI.)  matters  negativing 
independence  of  contractor:  (a)  effect  of 
specific  terms  of  contract:  (1)  work  <hi 
railroads;  (2)  construction  of  buildings; 
(3)  demolition  of  buildings;  (4)  street  im- 
provements; (6)  construction  of  canals; 
(6)  laying  of  pipe  lines;  (7)  work  in 
mines;  (8)  scavenging  work;  (9)  work  in 
manufacturing  establishments;  (10)  sale  of 
commodities;  (h)  effect  of  provisions  of 
statute    applicable    to    the    circumstances; 

(0)  effect  of  direct 'evidence  that  employer 
exercised  control  over  the  work:  (1)  work 
on  railways;   (2)  construction  of  buildings; 

(3)  work  in  streets;   (4)  clearing  of  land; 

(5)  work  in  manufacturing  establishments; 

(6)  work  done  with  teams;  (7)  unloading 
of  ships;  (8)  sale  of  commodities;  (d) 
effect  of  character  of  stipulated  work;  (0) 
effect  of  employment  being  general;  (/) 
effect  of  partition  of  work  among  several 
contractors;  (XII.)  nature  of  contract  de- 
termined with  reference  to  various  factors: 
(a)  degree  of  skill  or  care  required;  (6) 
existence  or  absence  of  obligation  to  per- 
form work  in  person;  (o)  reservation  of 
right  to  terminate  contract  of  employment; 
(d)  surrender  or  retention  of  control  of 
premises  on  which  stipulated  work  is  done: 

(1)  surrender  of  control;  (2)  retention  of 
control;  (e)  the  basis  on  which  the  com- 
pensation of  the  employee  is  calculated;  (/) 
pecuniary  circumstances  of  person  em- 
ployed; ig)  provision  in  contract  that  em- 
ployer shall  be  indemnified  for  all  losses 
caused  by  the  negligence  of  the  person  em- 
ployed; {h)  use  of  contractor's  appliances 
by  employer;    (i)    the   furnishing   by   the 

60 
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employer  of  the  appliances  or  materials  for 
the  work;  (;)  the  fact  that  the  stipulated 
work  constituted  a  part  of  the  employer's 
regular  operations;  {k)  provision  in  con- 
tract prohibiting  use  of  employer's  name; 
(Z)  the  fact  that  the  contractor  was  a  di- 
rector of  the  employing  company;  (m)  vir- 
tual identity  of  an  employing  and  contract- 
ing company;  (XIII.)  province  of  court 
and  jury.  446 

General  rule  as  to  absence  of  liability  of 
employer  for  torts  of  independent  con- 
tractor:— (I.)  Scope  of  note;  (II.)  general 
doctrine  stated;  (III.)  history  of  the  doc- 
trine: (a)  Bush  V.  Steinman  considered; 
(6)  doctrine  that  different  rules  apply  to 
real  and  to  personal  property;  (o)  finaK 
rejection  of  doctrine  making  distinction  be- 
tween real  and  personal  property;  (d) 
effect  of  decision  In  Randleson  v.  Murray; 
(0)  subsequent  development  of  the  law; 
(IV.)  rationale  of  the  doctrine;  (V.)  ex- 
tent of  employer's  duty  with  respect  to  the 
supervision  and  direction  of  the  work; 
(VI.)  extent  of  duty  of  employer  to  guard 
against  possible  accidents;  (VII.)  for  what 
torts  of  contractor  the  employer  is  not 
bound  to  answer:  (a)  in  general;  (5)  neg- 
ligence not  productive  of  permanently  dan- 
gerous conditions:  (1)  work  on  railways; 
(2)  work  on  buildings;  (3)  work  on  high- 
ways; (4)  work  involving  the  handling  of 
heavy  articles;  (6)  management  of  teams; 
(6)  management  of  vessels;  (7)  entertain- 
ments at  public  resorts;  (8)  loading  or 
unloading  of  ships;  (9)  blasting  opera- 
tions; (c)  negligence  productive  of  danger- 
ous conditions  of  a  more  or  less  permanent 
character:  (1)  in  general;  (2)  work  on 
railways;  (3)  construction  of  bridges,  em- 
bankmentSi  and  dams;  (4)  construction  of 
telegrraph  and  telephone  lines;  (5)  laying 
of  pipe  lines;  (6)  construction  of  build- 
ings; (7)  repairing  or  reconstruction  of 
buildings;  (8)  demolition  of  buildings;  (9) 
work  performed  on  streets  and  highways; 
(10)  work  done'  on  premises  adjacent  to 
streets  and  highways,  and  affecting  the 
safety  thereof ;  ( 11 )  scavenging  work ;  ( 12 ) 
work  in  harbors;  (13)  excavation  work; 
(14)  work  involving  the  use  of  fire  for  the 
destruction  of  timber;  (15)  work  in  mines; 
(16)  hauling  of  timber;  (17)  operation  of 
ferries;  (18)  loading  or  unloading  of  ships; 
{d)  acts  constituting  a  trespass.  620 

MAXIMS. 

See  also  Equitt. 

1.  A  man  is  presumed  to  intend  the 
natural  consequences  of  his  acts.  Dnun  v. 
Miller  (N.  C.)  890 

2.  Caveat  emptor.  Bunch  v.  Weil 
(Ark.)  80 
65  L.  R.  A. 


3.  General  words  are  restrained  accord- 
ing to  the  nature  of  the  thing  or  person. 
Krause  v.  Crothersville  School  Tru8teeB> 
(Ind.)  Ill 

4.  Interest  reipublicse  ut  sit  finis  litiom. 
Abbott  v.  Thorne  (Wash.)  825 

5.  Noscitur  a  sociis.  Winston  y.  Beeson 
(N.  C.)  16T 

6.  Nul  prendra  avantage  de  son  tort. 
Whitworth  v.  Shreveport  Belt  R.  CJo.  (La.) 

12» 

7.  Qui  facit  per  alium  facit  per  ae. 
Louisville  &  N.  R.  Go.  v.  Lowe  (Ky.)       12^ 

8.  Res  periit  domino.  Krause  t. 
Crothersville  School  Trustees   (Ind.)       Ill 

9.  Salus  populi  suprema  est  lex.  Be 
Boyce  (Nev.)  47;  Block  v.  Schwartr 
(Utah)  30» 

10.  Satius  est  petere  fontes  quam  sectari 
rivuloe.    Dyson  v.  Rhode  Island  Co.  (R.  I.) 

235 

11.  Sic  utere  tuo,  ut  alienum  non  Icdas. 
Re  Boyce  (Nev.)  47;  Block  v.  Schwarta 
(Utah)  308;  Longtin  v.  Persell  (Mont) 
655;  Bland  v.  People  (Colo.)  424 

12.  The  welfare  of  the  people  is  the  su- 
preme law.  Id. 

13.  Void  in  part,  void  in  toio.  Miller  v. 
Delaware  Ins.  Co.  (Okla.)  173 

14.  Volenti  non  fit  injuria.  Whitworth  v. 
Shreveport  Belt  R.  Co.  (La.)  129 

Notes  and  Briefs. 
Maxims ;  respondeat  superior.  401 

Sic  utere  tuo  ut  alienum  non  ledas.     424 

MENTAXi  SUFFEBIH  G. 

As  an  Element  of  Damages,  see  Dam- 
ages, 3. 

MIUTIA. 

Habeas  Corpus  to  Review  Determina- 
tion of  Criminal  Charge  against 
Member  of,-  see  Habeas  Corpus. 

Sec  also  Martial  Law. 

1.  The  authority  of  the  ordinary  civil 
officers  of  the  government  is  subordinated 
to  that  of  military  officers  when  the  gov- 
ernor, in  response  to  a  call  for  military  aid 
to  restore  order,  which  the  civil  officers  are 
not  able  to  do,  details  a  military  officer 
with  troops  at  his  command  to  perform 
that  duty.  Com.  ex  rel.  Wadsworth  v, 
Shortall  (Pa.)  193 

2.  While  the  military  are  in  active 
service  for  the  suppression  of  disorder  and 
violence,  their  rights  and  obligations  as 
soldiers  roust  be  judged  by  the  standard  of 
actual  war,  although  their  acts  are  subjeet 
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to  review  by  the  civil  authorities,  which  is 
not  the  case  where  actual  war  exists.         Id. 

3.  A  military  officer  charged  with  the 
duty  of  suppressing  a  riot  cannot  he  pun- 
ished by  the  civil  authorities  for  acts  which, 
at  the  time,  seemed  necessary  for  the  ac- 
complishment of  his  commission.  Id. 

4.  A  private  soldier  who  has  been  sta- 
tioned to  guard  a  residence,  which,  during 
a  time  of  rioting  and  disorder,  haa  been 
dynamited,  and  against  which  threats  have 
been  made  to  repeat  the  offense,  with  orders 
to  shoot  to  kill  any  person  found  prowling 
about  the  house,  is  guilty  of  no  crime  if  he 
shoots  a  person  who  approaches  the  build- 
ing and  refuses  to  obey  his  command  to 
halt.  Id. 


See  also  Gas. 

Notes  and  Bbietb. 

Mines;   regulation  of  hours  of  labor  in. 

51 
MINNESOTA. 

Concurrent  Jurisdiction  with  Wiscon- 
sin on  Mississippi  River,  see 
States. 

MINOB8. 

Declarations  of,  as  Part  of  Res  Oestw, 
see  Evidence,  9.  ^ 

MISREPRESENTATIONS. 

Relevancy  of  Evidence  to  Show,  see 
Evidence,  6. 

MONOPOLY. 

Violation  of  Public  Policy  by  Contract 
Creating,  see  Contracts,  6. 

Notes  and  Briefs. 
Monopolies;      combination     to     regulate 
prices.  343 

.  MORTGAGE. 

Distinguished  from  Assignment  for 
Benefit  of  Creditors,  see  Assign- 
ment FOB  Benefit  of  Creditors,  3. 

Conflict  of  Laws  as  to  Deed  of  Trust, 
see  Conflict  of  Laws,  2,  3. 

Insurable  Interest  of  Mortgagee  in  Life 
of  Wife  of  Mortgagor,  see  Insur- 
ance, 6. 

A  stranger  who  purchases  from  a 
plaintiff  in  a  foreclosure  suit  property 
which  the  latter  has  obtained  at  the  fore- 
closure sale  is  not  entitled  to  the  benefit  of 
a  statute  protecting  the  rights  of  one  who 
purchases  at  a  sale  ordered  by  the  judg- 
ment. Di  Nola  V.  Allison  (Cal.)  410 
65  L.  R.  A. 


Notes  and  Brixps. 

Mortga^;  conflict  of  laws  as  to  deed  of 
trust'  to  secure  debts.  354 


MUNIOIPAX  CORPORATIONS. 

Burden  of  Proof  as  to  Liability  for  In- 
jury to  One  Using  Elevator,   see 

EVIMNGB,   1. 

Liability  of  Municipality  for  Casting 
Surface  Water  upon  Adjoining 
Lands,  see  Highways. 

Regulati<m  of  Sale  of  Intoxicating  Liq- 
uors, see  Intoxicating  Liquors. 

Enjoining  Enforcement  of  Ordinance, 
see  iNJUNcnoN,  10,  12. 

See  also  Highways. 

1.  Payment  by  a  municipal  corporation 
of  the  bill  of  the  city  plumber  for  con- 
necting, by  direction  of  the  superintendent 
of  waterworks,  the  city  water  mains  with 
a  well  which  was  in  fact  on  private  prop- 
erty, but  which  was  not  known  to  be  so, 
by  either  the  superintendent  or  any  of  the 
city  officers,  does  not  constitute  a  ratifica- 
tion of  the  act,  so  as  to  render  the  city 
liable  to  pay  for  water  taken  from  the  well. 
Wilson  V.  Mitchell  (S.  D.)  168 

2.  A  municipal  corporation  cannot  ratify 
the  act  of  the  superintendent  of  its  water- 
works system  in  entering  upon  private  prop- 
erty and  connecting  a  well  there  located 
with  the  city  water  mains  without  consent 
of  its  owner,  so  as  to  become  liable  foi 
the  water  taken  from  the  well;  since,  hav- 
ing no  authority  to  make  such  entry  itself, 
it  could  not  ratify  the  act  when  performed 
by  its  agent.  Id. 

3b  A  recovery  by  a  lot  owner  against  a 
municipal  corporation,  for  the  entry  upon 
his  property  by  a  city  officer  without  his 
consent,  and  the  connection  of  the  city  wa- 
ter mains  with  a  well  there  located,  is  not 
facilitated  by  waiving  the  tort  and  suing 
for  the  value  of  the  water  taken  and  the 
use  of  the  property.  Id. 

IdablUty  for  InJvHes. 

4.  A  municipal  corporation  cannot  re- 
lieve itself  from  liability  for  injuries  caused 
by  the  negligence  of  one  employed  to  op- 
erate an  elevator  in  a  public  building  which 
is  under  its  control  by  the  fact  that  he 
was  employed  by  a  commission  which  had 
been  created  by  the  legislature  for  the  erec- 
tion of  the  building,  where  he  was  paid 
by  the  city,  and  the  elevator  had  been 
turned  over  to  the  city  for  use,  at  which 
time  the  authority  of  the  commission  over 
it  impliedly  ceased  according  to  the  terms 
of  the  act  creating  it.  Fox  v.  Philadel- 
phia (Pa.)  214 

5.  The  creation  by  the  legislature  of  a 
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commission  to  erect  public  buildings  for 
a  municipal  corporation  does  not  relieve 
the  city  from  liability  for  injuries  caused 
by  negligent  operation  of  elevators  in  a 
building  after  it  has  been  turned  over  to 
the  city,  where  the  commission  is  given 
no  power  to  maintain,  rebuild,  repair,  or  re- 
furnish the  building  after  it  has  once  parted 
with  possession  of  it.  Id. 

6.  The  creation,  by  the  legislature,  of  a 
commission  to  supervise  the  construction  of 
public  buildings  for  a  municipal  corpora- 
tion does  not  relieve  the  latter  from  the 
obligation  of  seeing  that  elevators  in  tne 
building  are  safe  before  it  places  them  In 
-use,  where  that  duty  is  not  imposed,  by 
the  terms  of  the  act,  upon  the  commission. 

Id. 

7.  A  municipal  corporation  is  not  liable 
for  the  death  of  one  killed  by  the  fall  of 
material  from  a  building  in  process  of  con- 
struction adjoining  a  street,  by  the  mere 
fact  that  it  granted  a  permit  for  the  con- 
struction of  the  building,  and  took  no  pre- 
cautions to  warn  passersby  of  danger  in 
using  the  street  pending  the  construction  of 
the  building.     Copland  v.  Seattle   (Wash.) 

333 
Po'wer  of  tazatioiLi 

8.  The  validity  of  a  contract  of  a  mu- 
nicipal corporation,  which  can  be  performed 
only  by  a  resort  to  taxation,  depends  upon 
the  power  of  such  corporation  to  levy  and 
collect  a  tax  for  that  purpose.  Manning 
V.  Devils  Lake  (N.  D.)  187 

9.  The  incidental  and  indirect  benefits 
which  accrue  to  the  inhabitants  of  a  city 
from  the  development  of  its  commercial  in- 
terests will  not  sustain  an  exercise  of  the 
power  of  taxation.  Id. 

10.  The  taxing  power  of  a  city  cannot  be 
lawfully  invoked  by  it  to  raise  funds  to 
construct  a  bridge  which  is  not  located 
upon  a  street  or  highway  having  a  legal 
existence.  Id. 

11.  The  construction  and  maintenance  of 
a  bridge  outside  of  the  territorial  boun- 
daries of  a  city,  the  purpose  of  which  is 
not  to  serve  the  convenience  of  its  inhab- 
itants, but  the  convenience  of  the  inhab- 
itants of  an  outlying  district,  and  to  pro- 
mote the  business  and  commercial  inter- 
ests of  the  city  by  increasing  the  trade  of 
its  business  men,  is  not  such  a  corporate 
purpose  as  will  sustain  the  exercise  of  the 
power  of  taxation.  Id. 

Notes  and  Bbiefs. 

Municipal  corporations;  right  of  action 
against  township  for  injury  resulting  from 
lawful  exercise  of  legislative  authority.    628 

Power  of  legislature  as  to  use  of  funds 
65  L.  R.  A. 


of;  constitutional  protection  of  property 
rights  of;  l^slative  limitation  of  hours  of 
labor  for  employees  of;  distinction  between 
public  and  private  character  of;  liability 
for  negligence.  33 

\Vhat  sufficient  to  constitute  ratification 
of  unauthorized  acts  of  servants;  construc- 
tion and  maintenance  of  waterworks  as  pub- 
lic function;  liability  for  acts  of  officers  in 
reference  to;  no  liability  for  ultra  vires 
acts;  liability  for  acts  of  fire  department: 
of  police  department.  168 

Validity  of  ordinance  forbidding  giving  of 
trading  stamps.  169 

No  right  to  make  gift  of  property  or 
money;  where  right  to  use  any  corporate 
power  is  in  doubt,  power  is  denied.  188 

Commission  appointed  by  legislature  to 
erect  public  buildings  as  agent  of;  liability 
for  negligence  of;  private  functions  and 
powers  of  municipality;  liability  for  neg- 
ligence in  respect  to  public  buildings.        215 

Liability  for  death  caused  by  fall  of  ma- 
terial from  building  in  process  of  construc- 
tion under  building  permit.  334 

Liability  for  casting  surface  water  upon 
land.  251 

Application  of  doctrine  of  respondeat  su- 
perior to.  402 

Liability  for  injury  caused  by  unsafe  con- 
dition of  streets  or  sidewalks;  remedy  over 
against  person  whose  wrongful  act  renders 
sidewalk  or  street  unsafe.  446 

Injunction  to  restrain  ordinance  of;  valid- 
ity of  ordinance  regulating  conduct  of  busi- 
ness of  selling  intoxicating  liquors;  reason- 
ableness of;  right  of  court  to  inquire  into 
reasonableness  of  ordinance  where  within 
grant  of  power  by  legislature;  burden  of 
proving  invalidity  of  ordinance.  905 

Ordinance  imposing  revenue  tax  on  res- 
taurants; discrimination  in  favor  of  thooe 
where  meals  are  cooked  and  served  by  pro- 
prietor or  member  of  family;  presumption 
of  reasonableness  of  fee.  946 

Rights  and  duties  of  rinmicipal  corpora- 
tions with  respect  to  surface  water.        250 

BITJTUAI.  BENEFIT  SOCIETIES. 

See  Insurance. 

NECESSARIES. 

Liability  of  Husband,  see  Husbajsd  and 
Wife,  3,  4. 

NEGUGENCE. 

Right  of  Owner  out  of  Possession  to  Re- 
cover for  N^ligent  Injury  of  Prop- 
erty, see  Action  ob  Suit,  3. 

Contributory  Negligence;  Effect  upon 
Liability  of  Owner  of  Steamship, 
see  Cabriebs,  1. 


New  Trial;  Notice. 
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Burden  of  Rebutting  Presumption  of, 

see  Evidence,  1. 
Questions  for  Jury,  see  Tbial. 
See  also  Proximate  Cause. 

1.  A  telephone  lineman  was  not  guilty 
of  negligence  in  going  to  the  rescue  of  a 
fellow  workman  who  while  on  a  telephone 
pole  received  a  shock  caused  by  the  wire 
he  was  handling  coming  in  contact  with 
a  span  wire  of  an  electric  street  car  sys- 
tem, which,  because  of  the  defective  in- 
sulation of  the  hanger  by  which  it  was 
connected  with  the  trolley  wire,  was  heavily 
charged  with  electricity,  whereupon  he  fell 
headlong,  and,  his  spurs  catching  on  a  spike 
on  the  pole,  hung  suspended  in  the  air ;  and 
the  railroad  company  is  liable  for  the  death 
of  the  lineman,  where  in  his  eflfort  to  re- 
lieve his  fellow  worker  he  seized  the  tele- 
phone wire,  which  had  become  charged  with 
electricity  through  the  negligence  of  the 
railroad  company,  and  was  instantly  killed. 
Whitworth  v.  Shreveport  Belt  R.  Co.  (La.) 

129 

2.  Violation  by  a  railroad  company  of 
a  provision  of  a  contract  with  a  munici- 
pal corporation  by  which  it  undertakes  to 
limit  the  speed  of  its  trains  in  streets 
which  it  is  allowed  to  use  is  evidence  of 
negligence,  in  an  action  against  it  for  in- 
juries to  an  individual  upon  the  street.  Du- 
val V.  Atlantic  Coast  Line  R.  Co.    (N.  C.) 

722 

3.  A  railroad  company  which  permiLb 
the  public  to  use  its  right  of  way  for  travel 
on  foot  at  a  particular  place  so  continuously 
and  frequently  as  to  result  in  a  well-beaten 
and  clearly  defined  path,  plain  and  open, 
is  bound  to  use  ordinary  care  not  to  main- 
tain pitfalls  or  unsafe  conditions  which  may 
result  in  injury  to  one  attempting  to  use 
the  path  relying  on  the  safety  suggested 
by  the  implied  invitation  arising  from  the 
visible  conditions.  Matthews  v.  Seaboard 
Air  Line  Railway  (S.  C.)  286 

4.  One  riding  in  a  conveyance  controlled 
by  her  father  is  not  chargeable  with  his 
negligence,  which  combines  with  that  of 
persons  in  charge  of  another  conveyance  to 
bring  them  into  collision  to  her  injury,  so 
as  to  preclude  her  recovery  from  the  latter 
for  the  injuries  received.  Duval  v.  Atlantic 
Coast  Line  R.  Co.  (N.  C.)  722 

5.  The  jury  must  decide,  upon  all  the  cir- 
cumstances of  the  case,  whether  or  not  out 
is  negligent  who,,  without  acquaintance  with 
the  place,  attempts  to  use  a  well-worn  path 
along  a  railroad  right  of  way,  and  falls 
into  an  unguarded  cut  across  the  path, 
and  is  injured.  Matthews  v.  Seaboard  Air 
Line  Railway  (S.  C.)  280 

6.  One,  unacquainted  with  the  place, 
65  L.  R.  A. 


who  attempts  to  use  a  path  along  a  rail- 
road right  of  way  in  reliance  on  the  invita- 
tion implied  from  its  well-worn  condition, 
may  hold  the  company  liable  in  case,  with- 
out negligence  on  his  part,  he  falls  into  an 
unguarded  and  unmarked  cut  at  right  angles 
with  the  path,  and  is  injured.  Id. 

Notes  and  Briefs. 

Negligence:  what  may  be  proved  under 
general  allegations  of.  334 

Duty  of  owner  of  premises  to  keep  safe 
for  licensee  or  trespasser.  287 

Presumption  of,  from  happening  of  acci- 
dent. 215 

Effect  of  contributory  negligence  on  right 
to  recover  for  injury;  where  direct  cause 
of  injury  is  omission  of  other  party  after 
becoming  aware  of  the  injured  party's  neg- 
ligence; duty  to  avoid  injuring  person  guilty 
of  negligence  where  his  danger  is  seen;  con- 
curring negligence.  122 

Contributory;  necessity  of  pleading;  bur- 
den of  proof  as  to;  duty  of  carrier  to  avoid 
contributory  negligence  of  passenger;  effect 
of,  where  carrier  also  negligent;  last  clear 
chance.  84 

Of  employee  in  hospital  causing  injury  to 
patient;  liability  for.  373 

Of  railroad  employees  causing  loss  of 
package  in  mails;  liability  of  company  for; 
liability  of  agent  for  negligent  conduct.    402 

WEW  TRIAIk 

1.  When  the  court  has*  improperly  in- 
structed the  jury  as  to  the  law  governing 
the  facts  as  shown  in  evidence,  a  verdict 
in  accordance  with  such  instructions  should, 
on  motion  of  the  prejudiced  party,  be 
promptly  set  aside,  and  a  new  trial  granted. 
Dorr  V.  Camden   (W.  Va.)  348 

2.  Permitting  an  officer  who  had  heard 
the  evidence  on  a  former  trial  of  accused, 
and  had  formed  an  opinion  as  to  his  guilt, 
to  summon  the  jury  for  the  new  trial,  is 
not  such  an  abuse  of  discretion  as  to  re- 
quire a  new  trial,  where  it  affirmatively  ap- 
pears that  he  had  no  actual  bias  or  preju- 
dice against  accused,  and  there  is  nothing 
to  show  that  he  used  his  office  to  the  detri- 
ment of  the  prisoner.  State  v.  Hall  (S.  D.) 

151 

3.  A  statement  on  motion  for  new  trial 
because  the  evidence  does  not  justify  the 
decision,  which  contains  substantially  all 
the  evidence  given  at  the  trial,  need  not 
specify  the  particulars  in  which  it  is  in- 
sufficient.   Di  Nola  V.  Allison  (Cal.)        419 

NOTICE. 

To    Agent    as    Binding    Principal,    see 
Principal  aih)  Agent. 
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To  Purchaser  of  Agreement  or  CoTen&nt 
Made  by  Grantor,  see  Vendor  anii 
pubghaseb. 

Notes  and  Briefs. 

Notice;  what  constitutes;  presumption 
of;  notice  to  agent  as  notice  to  principal; 
constructive  notice;  burden  of  proving  no- 
tice. 200 

NUI8AHCE8. 

Constitutionality  of  Statute  Subjecting 
Property  to  Summary  Forfeiture, 
see  Constitutional  Law,  26. 

See  also  Blasting  ;  Bridges. 

1.  A  child  living  in  the  family  of  his 
father,  upon  property  in  which  he  has  no 
property  right,  has  a  right  of  action  against 
one  who  maintains  a  well  on  adjoining  prop- 
erty in  such  a  condition  as  to  constitute  a- 
nuisance  which  renders  the  child  ill  to  his 
injury.  Ft.  Worth  &  R.  G.  R.  Co.  v.  Glenn 
(Tex.)  818 

2.  The  owner  of  an  island,  across  a  chan- 
nel constituting  the  approach  to  which  a 
fishing  net  is  placed  in  such  a  manner  as 
to  constitute  a  public  nuisance  by  inter- 
fering with  navigation,  may  maintain  an 
action  to  redress  the  private  injury  inflicted 
upon  him  by  interference  with  his  access  to 
and  from  his  property.  Beyburn  v.  Sawyer 
(N.  C.)  930 

3.  Injunction  may  issue,  at  the  suit  of 
the  owner  of  an  island,  to  compel  the  re- 
moval of  nets, set  in  the  adjoining  waters 
in  such  a  manner  as  to  constitute  a  public 
nuisance,  where  they  interfere  with  the  ac- 
cess to  and  from  the  island,  and  the  one  re- 
sponsible for  them  is  insolvent,  so  that  an 
action  for  damages  would  not  afford  ade- 
quate relief.  Id. 

4.  To  entitle  the  owner  of  an  island  to 
an  injunction  against  the  maintenance  of 
nets  across  the  channel  by  which  he  gains 
access  to  his  property,  it  is  sufficient  that 
his  agent,  visiting  the  island  on  business,  in 
delayed  by  the  presence  of  the  nets.  Id. 

5.  The  setting  of  fishing  nets  in  a  per- 
manent manner  by  means  of  stakes  driven 
into  the  soil  in  a  navigable  sound  so  as  to 
interfere  with  navigation  is  a  public  nui- 
sance. Id. 

Notes  and  Briefs. 

Nuisance;  bridge  as,  when  built  without 
authority.  624 

Keeping  of  dangerous  explosives  in  pub- 
lic place  as;  blasting  in  quarry  on  city  lots 
as.  656 

Nature  of  action  for,  at  common  law;  ne- 
cessity of  possession  or  title  in  property; 
right  of  child  living  on  father's  property  to 
65  L.  R.  A. 


maintain  action  for  injury  caused  by;  par- 
ents' right  of  action.  818 

Fishing  nets  set  by  stakes  in  navigable 
stream  as;  private  right  of  action  for;  in- 
junction to  restrain.  934 

Surface  water  as ;  liability  of  city  for.  280 

OFFICERS. 

Constitutionality  of  Statute  Interfering 
with  Term  of  Office,  see  Constttu- 
TioNAL  Law,  20. 

Mandamus  to  Compel  Surrender  or  De- 
struction of  Record,  see  Manda- 
mus. 

The  title  and  ownership  of  the  stat- 
utes mentioned  in  Neb.  Acts,  28th  Gen. 
Assem.  chap.  124,  p.  630,  granting  to  a  cer- 
tain person  the  right  to  publish  the  stat- 
utes of  the  state,  and  providing  for  the 
purchase  of  a  certain  number  of  copies  to 
be  distributed  to  members  of  the. legislature 
and  state  officers,  is  not  thereby  vested  in 
the  officers  to  whom  said  statutes  are  to 
be  delivered  by  the  secretary  of  state. 
Marsh  v.  Stonebraker  (Neb.)  607 

Notes  and  Briefs. 
Officers;  vested  right  of,  in  office.  699 

Nature  of  public  office;  right  of  officer 
to  delegate  discretionary  powers  conferred 
upon;  distinction  between  government  of- 
fice and  government  contract;  liability  for 
failure  to  perform  ministerial  duties.      402 

OPlKION. 

See  Evidence. 


OPTION. 


Notes  and  Briefs. 


Option;  to  purchase  land;  abandonment 
of;  merger  in  subsequent  deed.  801 

ORDINANCE. 

Enjoining  Enforcement  of,  see  Injunc- 
tion, 10,  12. 

PARTNEB8HIP. 

Notes  Ain>  Bbiefs. 

Partnership;  right  of  partner  to  obtain 
renewal  of  partnership  lease,  to  oommenoe 
after  expiration  of  original  lease.  304 

PASSENGERS. 

See  Carbiebs. 

PATENTS. 

1.  That  an  article  intended  for  food  is 
produced  under  a  United  States  patent  will 
not  prevent  it  from  coming  within  the  op- 
eration of  a  state  pure-food  law.    Arbadde* 
v.  Blackburn  (C.  C.  A.  6th  C.)  864 

2.  A  patent  on  a  bogus-coin  detector  for 
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use  on  self-operating  vending  machines  is 
not  void  for  want  of  utility  in  the  device 
because  it  has  been  used  only  in  connection 
with  gambling  appliances,  where  it  is 
equally  capable  of  use  on  machines  used  for 
legitimate  purposes.  Fuller  v.  Berger  (C. 
C.  A.  7th  C.)  381 

3.  Equity  will  not  refuse  to  grant  relief 
against  the  infringement  of  a  patent  be- 
cause the  owner  has  devoted  it  wholly  to  an 
immoral  use.  Id. 

NOTBS  AND  BbIEFS. 

Patents;  necessity  that  patented  device 
possess  legal  utility;  what  degree  of  utility 
necessary;  protection  of  patentee  who  has 
applied  invention  to  gambling  device;  where 
invention  possesses  legal  utility;  obligation 
of  patentee  to  place  device  on  market;  ef- 
fect of  act  of  infringer  applying  part  of 
device  to  gambling  machine;  right  of  the 
courts  to  defeat  patent  because  capable  of 
harmful  use.  382 

PENSIONS. 

As  Element  for  Consideration  in  Deter- 
mining Amount  of  Alimony,  see 
Husband  and  Wife,  1. 

Notes  and  Bbiefs. 

Pensions;  right  to  consider,  in  fixing  fu- 
ture alimony  to  be  paid  by  pensioner  to 
divorced  wife.  332 

FERPET  U  iTLUS. 

The  spirit  of  the  rule  against  per- 
petuities is  not  violated  by  a  condition  in 
a  deed  that  no  grain  shall  ever  be  handled 
on  the  land.    Wakefield  v.  Van  Tassell  (111.) 

511 

Notes  and  Briefs. 

Perpetuities;  definition  of;  eictent  of  rule 
prohibiting.  512 

PEBSONAIi  INJTJBIES. 

Measure  of  Damages  for,  see  Dam- 
ages, 8. 

PERSUASION. 

See  Tobts,  Notes  and  Bbiefs. 

PHOTOGRAPHS. 

Of  Convict,  Effect  of  Reversal  of  Con- 
viction, see  Convicts,  1. 

Of  Hounds  used  in  Tracking  Criminal, 
see  Evidence,  14. 

PHTSICAI.  CULTURE. 

Institution  for,  as  Constituting  an  Edu* 
cational  Institution,  see  Taxes,  2. 

PX.EADINO. 

1.  One  claiming  property  rights  under 
65  L.  R.  A. 


a  judgment  in  an  action  to  which  he  was 
not  a  party  should  set  up  the  entire  rec- 
ord, to  the  end  that  the  court  may  see 
what  was  in  litigation  and  what  was  ad- 
judicated.   Allred  v.  Smith  (N.  C.)        924 

2.  Damages  which  are  the  natural  and 
reasonably  to  be  expected  result  of  the 
wrongful  stoppage  of  an  engine  under  a 
writ  of  attachment  may  be  recovered  in  an 
action  for  the  trespass,  although  they  were 
not  specially  pleaded.  Giddings  v.  Freed- 
ley  (C.  C.  A.  2d  C.)  327 

3.  A  petition  for  injunction  to  restrain 
ticket  brokers  from  dealing  in  nontransfer- 
able tickets,  which  does  not  show  that  it 
is  applicable  to  a  concrete  case,  is  brought 
within  the  jurisdiction  of  the  court  under 
the  doctrine  of  "aider"  by  a  return  which 
shows  that  defendants  have  in  possession 
at  the  time  tickets  of  the  value  of  which 
they  will  be  deprived  by  the  issuance  of 
the  injunction.  Schubach  v.  McDonald 
(Mo.)  136 

4.  A  pleading  cannot  be  stricken  out  for 
indefiniteness.  Computing  Scales  Co.  v. 
Long  (S.  C.)  294 

6.  A  plaintiff  who  has  stated  facts  in 
his  complaint  entitling  him  to  relief  will 
not  be  restricted  to  the  relief  demanded  in 
his  prayer  for  judgment.  Voorhees  v.  Porter 
(N.  C.)  736 

Notes  and  Bsixrs. 

Pleading;  necessity  of  pleading  contrib- 
utory negligence.  84 

Plaintiff's  duty  to  state  in  complaint  all 
the  facts  showing  his  right  and  an  invasion 
of  this  right  by  the  defendant.  287 

General  allegation  of  negligence;  right  to 
prove  other  negligent  acts  besides  those 
specifically  alleged.  334 

In  libel  case;  right  to  maintain  defense 
of  privil^pe  under  plea  of  "not  guilty;" 
proving  that  charge  made  was  true,  under 
plea  of  the  general  issue.  981 

POLICE. 

Assault  upon  Officer,  see  Assault  and 
Battebt,  1,  2. 

POLICE  POWER. 

See  Constitutional  Law. 

POSTOFFICE. 

Admissibility  of  Entry  in  Record  Kept 
by  Postmaster,  see  Evidence,  13. 

1.  A  railroad  company  in  the  transporta- 
tion of  mail,  either  under  contract  with 
the  government  or  by  reason  of  the  general 
laws  and  the  regulations  of  the  Postoffloe 
Department,  is  an  agent  of  the  government, 
and  not  liable  to  individuals  for  loss  of  mail 


1048 


Pkbliminart  Injunctiok— Public  Impbovembnts. 


through  negligence  of  its  subordinate  em- 
ployees, whom  it  has  selected  with  due  care, 
and  whose  acts  cannot  be  regarded  as  the 
acts  of  the  corporation.  Bankers'  Mut. 
Casualty  Co.  v.  Minneapolis,  St.  P.  &  S. 
S.  M.  R.  Co.  (C.  C.  A.  8th  C.)  397 

2.  Mere  proof  that  a  package  of  mail 
was  stolen  while  in  the  possession  of  a  rail- 
road company  for  transportation  is  not  suffi- 
cient to  charge  the  railroad  company  with 
liability  for  the  loss  in  favor  of  the  owner 
of  the  package,  in  the  absence  of  anything  to 
show  that  the  negligence  of  the  railroad  com- 
pany, as  contradistinguished  from  that  of  its 
subordinate  agents,  was  the  direct  cause  of 
the  loss.  Id. 

NOTBS  AND  BbOSFB. 

Postoffice ;  obligation  of  railroads  to  carry 
United  States  mail;  liability  for  package 
lost  or  destroyed  in  mails;  liability  of  sub- 
contractor for  transfer  of  mail  between  rail- 
road station  and  postoffice;  liability  of  post- 
master for  negligence  in  performing  duty; 
for  negligence  of  assistants  and  clerks.      401 

PRELIMINARY  INJUNCTION. 

See  Injunction,  6,  7. 

PRESCRIPTION. 

Notes  and  Bbiefs. 

Prescription;  acquirement  of  highway 
easement  by;  eictent  of  right.  950 

PRESUBCPTION. 

See  Evidence. 

PRINCIPAI.  AND  AGENT. 

1.  One  negotiating  for  the  purchase  of 
a  farm  is  charged  with  notice  of  facts  with 
reference  to  the  title,  which  come  to  the 
knowledge  of  his  agent  who  conducts  the 
negotiations  and  secures  the  option.  Hicks 
V.  American  Natural  Gas  Co.   (Pa.)         209 

2.  Neither  an  agent  or  subagent  can  law- 
fully withhold  from  his  principal  informa- 
tion acquired  by  him  in  the  exercise  of  such 
agency,  and  use  the  same  to  extort  an  in- 
creased compensation  from  the  principal,  or 
to  coerce  the  principal  into  a  contract  he 
would  not  enter  into  upon  full  information. 
Dorr  V.  Camden  (W.  Va.)  348 

Notes  and  Bbiefs. 

Principal  and  agent;  right  of  agent  to 
deposit  funds  belonging  to  principal  to  his 
own  credit.  822 

PRINCIPAIi   AND    SURETT. 

See  Guaranty. 

PROHIBITION. 

1.  Prohibition  will  not  lie  to  restrain 
65  L.  R.  A. 


the  enforcement  of  an  injunction  against  fu- 
ture dealings  in  nontransferable  railroad 
tickets,  where  the  court  had  jurisdiction  of 
the  petition  because  of  tickets  actually  in 
the  possession  of  defendants;  since,  if  error 
exists,  it  must  be  corrected  by  the  proper 
process,  and  not  by  prohibition.  Schubaeh 
v.  McDonald  (Mo.)  136 

2.  A  justice  who  issues  a  warrant  to 
arrest  a  party  for  keeping  a  slot  machine 
as  a  gaming  table,  and  to  seize  the  same, 
and  whOy  on  hearing,  requires  the  accused 
to  give  recognizance  to  appear  before  the 
criminal  or  circuit  court  to  answer  the 
charge,  and  orders  the  constable  to  torn 
over  to  the  clerk  of  such  court  the  slot 
machine  to  abide  its  order,  is  acting  within 
his  jurisdiction;  and  a  writ  of  prohibition 
will  not  lie  against  him  and  the  constable 
to  restrain  them  from  executing  such  order, 
nor  against  such  clerk  to  prohibit  his  retain- 
ing the  machine  until  such  court  act  upon 
it.    Woods  V.  Cottrell  (W.  Va.)  616 

Notes  and  Briefs. 

Prohibition ;  to  restrain  inferior  tribunal ; 
after  its  judgment  has  been  given  and  fully 
executed;  where  tribunal  has  jurisdiction 
of  subject-matter,  and  does  not  exceed  legit- 
imate powers.  616 

Writ  of,  as  one  of  common  right;  to  re- 
strain inferior  court  from  unauthorized 
acts;  where  court  has  jurisdiction;  writ 
not  allowed  to  usurp  functions  of  appeal, 
writ  of  error,  or  certiorari.  137 

PROXIMATE  CAUSE. 

That  an  injury  to  one  attempting  to 
drive  a  horse  across  a  railroad  track  would 
not  have  happened  but  for  the  unsnapping 
of  a  line  does  not  relieve  the  railroad  com- 
pany from  liability  for  the  injury,  if  the 
horse  was  frightened  by  defendant's  negli- 
gence, and  the  unsnapping  of  the  line  was 
caused  by  its  rearing  because  of  the  fright, 
Hinchman  v.  Pere  Marquette  R.  Co.  (Mich.) 

553 

Notes  and  Bimare. 

Proximate  cause ;  of  injury  to  one  driving 
horse  which  is  frightened  by  emission  of 
steam  from  engine,  where  a  line  breaks  be- 
cause of  its  rearing.  554 

PUBLIC  IMPROVE1EENT8. 

Constitutionality  of  Statute  Regulating 
Hours  of  Labor,  see  Oonstxtc- 
TiONAL  Law,  23. 

One  who  contracts  for  the  performance 
of  public  work,  the  incidental  effect  of  which 
is  to  injure  private  property,  is  entitled 
to  all  the  exemption  to  which  the  public  » 
entitled  from  liability  to  private  proper^ 
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owners  for  the  consequences  of  such  work. 
Salliotte  v.  King  Bridge  Go.  (G.  G.  A.  6th 
G.)  620 

QUABRT. 

See  Blasting. 

QUESTION  FOR  JURT. 

See  Trial. 

RAILROADS. 

Joinder  of  Both  Railroads  in  Action  to 
Recover  for  Injuries  at  Railroad 
Crossing,  see  Action  or  Sttit,  4. 

Blasting  on  Right  of  Way,  see  Blast- 
ing. 

Prescriptive  Right  of  Public  to  Use 
Path  Along  Right  of  Way,  see 
Easements,  1. 

Compensation  to  City  for  Occupying 
Portion  of  Street  for  Crossing,  sec 
Highways. 

Right  to  Cross  Highways  without  Per- 
mission of  Municipality,  see  High- 
ways, 11. 

Right  to  Lay  Pipes  for  Water  Supply 
Across  Highways,  see  High- 
ways, 12. 

Obstruction  of  Highway  by  Locomotive, 
see  Highways,  13. 

Liability  for  Loss  of  Mail,  see  Post- 
office. 

Injury  by,  see  Proximate  Cause. 

1.  A  provision  in  a  lease  to  a  foreign 
corporation  of  a  domestic  railroad,  whidi 
it  executed  by  authority  of  the  legislature 
and  confers  upon  the  lessee  the  right  to 
have,  hold,  exercise,  and  enjoy  all  the  rights, 
powers,  privileges,  and  frandiises  which  can 
be  lawfully  exercised  and  enjoyed  in  or 
about  the  said  railroad  as  fully,  amply,  and 
entirely  as  the  same  might  have  been  held, 
exercised,  or  enjoyed  by  the  lessor,  confers 
upon  the  lessee  the  right  to  lay  water  mains 
along  the  right  of  way  if  the  lessor  had  that 
right.  Canton  v.  Canton  Cotton  Warehouse 
Co.  (Miss.)  561 

2.  A  railroad  company  does  not,  by  ob- 
structing a  highway  with  an  engine  con- 
trary to  the  provisions  of  the  statute,  be- 
come liable  for  injuries  to  persons  attempt- 
ing to  use  the  highway,  which  are  caused 
by  the  emission  of  steam  from  the  engine,  if 
such  emission  does  not  result  from  its  neg- 
ligence, or  have  any  relation  to  its  wrong- 
ful act.  Hinchman  v.  Pere  Marquette  R. 
Co.  (Mich.)  553 

3.  A  railroad  company  may  be  found  neg- 
ligent in  permitting  the  emission  of  steam 
from  an  engine  in  the  highway  at  a  rail- 
road crossing  at  a  time  when  a  traveler  is 
attempting  to  drive  a  horse  across  the  track, 
if  the  one  in  charge  of  the  engine  could 
foresee  and  prevent  such  emission.  Id. 
65  L.  R.  A. 
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4.  Negligence  will  prevent  one  injured 
while  attempting  to  drive  over  a  crossing 
obstructed  by  an  engine  from  holding  the 
railroad  company  liable  for  the  accident,  al- 
though his  act  was  not  foolhardy.  Id. 

Noiss  AMD  Briefs. 

Railroads;  duty  of  persons  operating  en- 
gines in  railroad  switch  yards  to  keep  look- 
out for  persons  using  tracks.  122 

Right  to  dispose  of  right  of  way;  public 
acquiring  easement  over,  by  prescription; 
traveler  upon  path  along  right  of  way  as 
licensee  or  trespasser;  duty  of  company  to- 
ward. 287 

Frightening  horses  by  noise  of  emission  of 
steam;  proximate  cause  of  accident  where 
line  breaks  because  of  horse's  fright;  wilful 
act  of  engineer  in  permitting  escape  of 
steam.  554 

Acquiring  easement  in  highway  by  pre- 
scription; what  included  within.  562 

Refusal  to  deliver  freight  because  of  re- 
fusal to  pay  excessive  charge  for  carriage; 
duty  of  consignee  to  tender  proper  amount; 
lien  of  carrier  for  charges;  liability  for  in- 
jury to  goods  wrongfully  detained;  burden 
of  proof  to  excuse  nondelivery.  718 

RAPE. 

Statements  Made  by  Victim,  as  Part  of 
Ret  Geaiw,  see  Evidence,  8. 

Complete  penetration  is  not  necessary 
to  sustain  a  conviction  for  rape.  Kenney  v. 
State  (Tex.  Grim.  App.)  316 

Notes  and  Bbiefs. 

Rape;  admissibility  of  declarations  of  in- 
fant too  young  to  be  sworn  as  a  witness  at 
the  trial.  316 

RECEIVERS. 

As  Representative  of  Creditors  En- 
titled to  Prove  Claim  Against  In- 
solvent Stockholder,  see  Bank* 
buptcy,  1. 

RECOVERY. 

See  Judgment. 

Notes  and  Briefs. 

Release;  of  interest  in  estate  by  one  re- 
ceiving advancement;  effect  on  right  w 
share  in  after-acquired  property.  578 

REIiEVAHOT. 

Of  Evidence,  see  Evidence. 

REUOIOUS  CORPORATION. 

Lapse  of  Legacy  to,  see  Lease,  1. 
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BZaCOVAI.  OF  CAUSES. 

Constitutionality  of  Statute  Interfer- 
ing with  Right  of,  see  GoNBTrru- 
TioNAL  Law,  14. 

1.  The  mere  filing  of  a  petition  for  the 
removal  of  a  cause  from  a  state  court  to 
a  Federal  court  does  not  oust  the  state  court 
of  Jurisdiction,  where  the  petition  does  not 
show  a  prima  facie  case  for  the  removal. 
Debnam  v.  Southern  Bell  Teleph.  &  Teleg. 
Co.  (N.  C.)  916 

2.  A  foreign  corporation  which  com- 
plies with  Pub.  Laws  1809,  chap.  62,  which 
compels  it^  as  a  condition  of  the  privilege  ot 
doing  business  in  the  state,  to  ''become  a  do- 
mestic corporation"  by  filing  its  charter, 
etc.,  whereupon  it  is  entitled  to  the  rights 
and  privileges,  and  subject  to  the  liabilities, 
of  corporations  of  .the  state  as  if  it  had  been 
originally  incorporated  in  that  state,  thereby 
becomes,  not  a  mere  licensee,  but  a  domestic 
corporation,  which  cannot  remove  a  cause 
against  it  by  a  citizen  of  that  state  into  a 
Federal  court  on  the  ground  of  diverse  citi- 
zenship. Id. 

3.  Though  the  plaintiff  in  a  suit  which 
has  been  properly  removed  from  a  state  to 
a  Federal  court  having  concurrent  jurisdic- 
tion of  the  cause  of  action  on  which  the 
suit  was  founded  has  been  nonsuited,  or  has 
voluntarily  dismissed  his  case  in  the  United 
States  court,  it  is,  nevertheless,  his  right 
to  bring  another  suit  on  the  same  cause  of 
action  in  the  state  court  at  any  time  within 
the  statute  of  limitations  applicable  to  such 
an  action,  notwithstanding  the  damages  in 
the  second  suit  are  laid  in  an  amount  which 
will  prevent  another  removal  to  the  Federal 
court.  Mclver  v.  Florida  Central  &  P.  R. 
Co.   (Ga.)  437 

Notes  and  Brdcfs. 

Removal  of  causes;  right  of  person,  who, 
after  removal  to  Federal  court,  is  nonsuited 
or  voluntarily  dismisses  his  case,  to  bring 
another  suit  in  state  court.  438 

By  corporation  originally  incorporated  in 
other  state;  of  suit  brought  by  citizen; 
where  it  has  become  domesticated  as  re- 
quired by  state  law.  915 

BESOESTJE. 

Evidence  as  Part  of,  see  Evidence. 

RES  JUDICATA.  . 

See  Judgment. 

HESTAURAKTS. 

Classification  of,  as  a  Denial  of  Equal 
Protection  of  the  Laws,  see  Con- 
stitutional Law,  16. 
Forbidding  Maintenance  of,  in  Connec- 
tion with  Bar-Room,  see  Intoxi- 
cating Liquors,  10. 
65  L.  R.  A. 


Liability  to  Guest  for  Assault  by  Senr- 
ant,  see  Mastkb  and  Sebvant,  6,  7. 

Notes  and  Brikts. 

Restaurants;  imposition  of  revalue  tax 
on;  validity  of  classification  of;  requiring 
license  from.  M<l 

RESTITUTION. 

Upon  Appeal,  see  Appeai.  and  Ks< 
ROR,  11-13. 

RESUME 

For  R48um4  of  Contents  of  Book,  see 
p.  093. 

SAI.E. 

Constitutionality  of  Statute  Regulating 
Sale  of  Goods  in  Bulk,  see  Gonsti* 
TunoNAL  Law,  7. 

Relevancy  of  Evidence  to  Show  Misrep- 
resentations as  to  Quality,  see  Evi- 
dence, 5. 

Acts  Constituting  Delivery  and  Change 
of  Possession,  see  Fraud  and 
Fraudulent  Conveyances. 

See  also  Specific  Performance. 

1.  The  sale  of  flour  in  quantity  by  the 
barrel,  to  one  who  intends  to  resell  it  under 
a  representation  that  it  is  of  a  certain  qual- 
ity, without  opportunity  of  inspection  on 
the  part  of  the  purchaser,  gives  him  the 
right  to  rescind  in  case  the  fiour  proves  to 
be  of  inferior  quality.  Bunch  v.  Weil 
(Ark.)  80 

2.  One  who  purchases  fiour  in  quantities 
by  the  barrel  for  resale  may,  upon  discov- 
ering that  the  quality  is  not  as  represented, 
tender  back  as  much  as  is  undisposed  of, 
and  recover  back  the  purchase  price^  less 
what  he  has  realized  from  the  sales.         Id. 

3.  A  purchaser  of  machinery  cannot  re- 
scind the  contract  merely  because  the  pat- 
ents under  which  it  is  manufactured  are 
in  dispute.  Computing  Scales  Co.  v.  Long 
(S.  C.)  2W 

Notes  and  Briefs. 

See  also  Contracts. 

Sale;  implied  warranty  of  quality  and 
fitness  of  article  sold;  where  goods  ordered 
for  particular  purpose.  81 

Rule  of  caveat  emptor,  443 

Necessity  of  immediate  delivery  and 
change  of  possession;  failure  to  make;  ef- 
fect of,  where  possession  is  subsequently 
taken  before  levy  of  attachment;  what  suf- 
ficient to  constitute  change  of  possession 
and  delivery;  sale  of  fruit  in  bins.  943 

SCAXJPERS. 

See  Ticket  Brokers. 
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SCHOOLS. 

1.  A  teacher  is  not  liable  for  permanent 
injuries  inflicted  without  malice  in  the  cor- 
rection of  a  pupil,  unless  they  were  of  such 
a  nature  that  a  reasonably  prudent  person 
would  reasonably  foresee, that  a  permanent 
injury  of  some  kind  would  naturally  or 
probably  result  from  his  act.  Drum  v.  Mil- 
ler (N.  C.)  890 

2.  To  render  a  teacher  liable  for  inju- 
ries inflicted  upon  a  pupil  by  an  attempt  to 
correct  him  in  a  wrongful  manner,  it  is  not 
necessary  that  he  should  be  able  to  foresee 
that  the  particular  injury  inflicted  would 
be  the  natural  and  probable  consequence  of 
his  act.  Id. 

3.  A  teacher  is  liable  for  the  destruction 
of  the  sight  of  a  pupil  by  throwing  a  pen- 
cil at  him  to  attract  his  attention  if  he 
did  not  act  with  ordinary  care,  and  the 
injury  was  the  natural  and  probable  result 
of  his  negligence,  and  he  ought  reasonably 
to  have  foreseen  that  a  permanent  injury 
would  be  the  natural  and  probable  conse- 
quence of  his  act.  Id. 

Notes  and  Briefs. 

Schools;  liability  of  school  teacher  for 
personal  injury  to  pupil:  (I.)  Introduc- 
tory; (II.)  reasonable  restraint  or  correc- 
tion: (a)  in  general;  (6)  when' injury  re- 
sults from  punishment  on  account  of  defect 
in  pupil's  constitution  unknown  to  teacher; 
(o)  when  pupil  is  of  age;  {d)  when  teacher 
is  not  regularly  appointed;  (III.)  excessive 
restraint  or  correction:  (a)  in  general; 
(6)  error  of  judgment:  (1)  the  discre- 
tionary nature  of  the  power  to  punish, 
vested  in  teachers;  (2)  presumption  ot 
proper  motive;  (3)  effect  of  proper  motive; 
(c)  improper  motive;  (IV.)  punishment  in- 
flicted without  proper  cause;  (V.)  whea 
cause  of  punishment  is  imknown  to  pupil; 
(VI.)  reasonableness  or  excessiveness  ot 
punishment  is  for  the  jury:  (a)  in  gen- 
eral; (b)  material  considerations;  (VII.) 
statutes.  890 

SEARCHES  AND  SEIZUHES. 

Use  of  Bloodhounds  as  Evidence  of 
Malice  in  Action  for  Unlawful 
Search,  see  Evidence,  6. 

1.  An  ofiicer  of  the  law  has  no  right  U* 
break  in  upon  the  privacy  of  a  home,  and 
subject  its  occupants  to  the  indignity  of 
a  search  for  the  evidences  of  crime,  with- 
out a  legal  warrant  procured  for  that  pur- 
pose.   McGlurg  V.  Brenton  (Iowa)  519 

2.  One  who  consents  to  have  his  prop- 
erty searched  by  an  officer  without  a  war- 
rant has  no  right  of  action  as  for  an  il- 
legal search.  Id. 
«5  L.  R.  A. 


3.  The  doctrine  or  rule  of  probable  cause 
has  no  application  in  a  suit  to  recover  dam- 
ages for  the  unlawful  search,  without  a 
warrant,  of  a  citizen's  house  for  evidence 
of  crime.  Id. 

Notes  and  Briefs. 

Search;    damages    for    unlawful    search. 

520 

SHIPPING. 

The  presence,  in  a  boat  sent  to  trans- 
fer passengers  from  shore  to  a  steamboat, 
of  the  president  of  the  steamboat  company, 
and  his  knowledge  of  the  overloaded  con- 
dition of  the  boat  when  it  attempts  tiie 
voyage,  will  prevent  the  company  from 
taking  advantage  of  the  statute  permitting 
the  limitation  of  liability  of  vessel  own- 
ers for  injuries  caused  by  the  negligence  of 
those  in  charge  of  the  vessel.  Weisshaar  v. 
Kimball  Steamship  Co.    (C.  C.  A.  9th  C.) 

84 

SIDEWAXKS. 

Constitutionality  of  Statute  Imposing 
Duty  to  Remove  Ice  and  Snow,  see 
Constitutional  Law,  17,  18. 

Statute  Imposing  Penalty  for  Failure 
to  Remove  Ice,  see  Highways,  7. 

Validity  of  Statute  Compelling  Removal 
of  Ice  and  Snow,  see  Statutes,  3, 4. 

SIAVES. 

Enforcement,  in  Foreign  State,  of  Stat- 
ute L^timating  Children  of,  see 
CoNFUCT  OF  Laws,  1. 

SPECIFIC  PERFORMANCE. 

1.  The  insolvency  of  the  defendant  is  not 
of  itself  sufficient  to  give  equity  jurisdic- 
tion to  enforce  specific  performance  of  a 
contract  for  the  sale  of  chattels.  Livesley  v. 
Johnston  (Or.)  783 

2.  Equity  will  enforce  specific  perform- 
ance of  a  contract  to  sell  and  deliver  a 
crop  of  hops  after  it  has  been  pit>duced, 
where,  as  part  of  the  consideration,  the  pur- 
chaser surrenders  promissory  notes  of  the 
seller,  and  imdertakes  to  make  advances  to 
aid  in  cultivating  and  harvesting  the  crop, 
and  the  seller  is  insolvent  so  that  an  action 
at  law  would  be  fruitless.  Id. 

3.  Specific  performance  of  a  contract  to 
sell  and  deliver  a  crop  of  hops  will  not 
be  refused  on  the  ground  that  the  remedy 
is  not  mutual,  where,  had  the  purchaser 
capriciously  and  fraudulently  refused  to  ap- 
prove and  accept  hops  tendered,  the  seller 
would  have  been  entitled  to  a  decree  of 
specific  performance  to  prevent  fraud.      Id. 

4.  That  the  complainant  in  an  action  to 
compel  specific  performance  of  a  contract 
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to  sell  and  deliver  a  crop  of  hops  does  not 
show  that  defendant  had  any  interest  in  the 
land  upon  which  they  were  grown  is  not 
fatal,  although  the  land  is  shown  to  belong 
to  another,  since  the  presumption  is  that, 
being  in  possession,  and  nothing  to  the  con- 
trary appearing,  he  held  it  under  a  lease. 

Id. 

5.  A  man  who  is  decreed  by  the  court  to 
perform  his  contract  to  convey  land  has 
no  right  to  raise  the  objection  that  the 
dower  rights  of  his  wife  are  not  sufficiently 
guarded,  where  she  is  not  a  party  to  the 
action,  nor  bound  by  the  decree.  Rodman  v. 
Robinson  (  N.  C.)  682 

6.  The  promisee  in  a  contract  to  convey 
real  estate  is  not  limited  to  an  action  for 
damages  in  case  of  breach  by  the  other  con- 
tracting party;  but  he  may  have  a  decree 
requiring  specific  performance  of  the  con- 
tract. Id. 

Notes  and  Briefs. 

Specific  performance;  of  contract  of  sale. 

684 

Of  contract  of  sale;  necessity  of  mutual- 
ity; provision  leaving  buyer  free  to  reject 
goods  if  not  of  proper  quality  as  destruc- 
tive of  mutuality.  784 

STATE. 

Constitutionality  of  Statute  Regulating 
Hours  of  Labor,  see  Ck)N8TiTU- 
tional  Law,  23. 

1.  The  boundary  line  of  Wisconsin,  as  to 
its  outlying  rivers,  is  the  main  channels 
of  such  rivers.    Roberts  v.  Fullerton  (Wis.) 

053 

2.  The  "concurrent  jurisdiction"  over 
the  waters  of  the  Mississippi  river,  given 
to  the  states  of  Wisconsin  and  Minnesota 
by  the  act  of  Congress  admitting  them  to 
the  Union,  does  not  empower  one  state  to 
regulate  the  individual  enjoyment,  by  peo- 
ple of  another  state  within  its  boundaries, 
of  property  held  in  trust  by  such  other 
state  'for  the  people  within  its  limits, — 
such  as  public  water  and  the  fish  and  game 
that  inhabit  the  same.  Id. 

3.  The  term  "concurrent  jurisdiction  on 
the  water"  of  the  Mississippi  river,  in  the 
acts  of  Congress  providing  for  the  admis- 
sion of  the  states  of  Wisconsin  and  Minne- 
sota into  the  Union,  must  be  restrained  to 
the  ordinary  meaning  thereof  in  American 
public  law  at  the  time  the  term  came  into 
use  in  the  legislative  enactments  of  this 
country.  Id. 

4.  The  enforcement,  by  the  state  of  Min- 
nesota, of  its  fish  and  game  laws  on  the 
Wisconsin  side  of  the  main  channel  of  the 
Mississippi  river,  is  not  justifiable  on  the 
theory  of  common  ownership  of  the  river, 
65  L.  R.  A. 


or  things  in  or  on  or  under  the  same,  aa 
the  Wisconsin   side  of  the  main  channel. 

Id. 

5.  The  term  "concurrent  jurisdiction  on 
the  water"  of  the  Mississippi  river,  used 
in  the  acts  of  Congress  providing  for  the 
admission  of  the  states  of  Wisconsin  and 
Minnesota  into  the  Union,  refers  to  the  ef- 
fect of  the  law  of  each  state  within  the  do- 
main of  the  other  covered  by  water  divided 
by  the  boundary  line  between  the  two  states, 
as  regards  persons  or  things  on  the  water, 
concerned  or  connected  in  some  way  with 
the  use  thereof  for  purposes  of  navigatioiL,, 
and  has  no  reference  to  the  land  under  the 
water,  or  things  of  a  permanent  nature  in 
or  over  the  water.  In  respect  to  soeh 
matters,  and  rights  incident  thereto,  the 
jurisdiction  of  each  state  on  its  side  of 
the  boundary  line  is  exclusive.  Id. 

6.  The  concurrent  jurisdiction  which 
Wisconsin  has  with  the  state  of  Minnesota 
on  the  Mississippi  river  is  of  a  special  na- 
ture,— one  not  incident  to,  nor  implying  con- 
current dominion  over,  the  territory  covered 
by  water  between  the  two  states,  or  con- 
current ownership  in  such  water,  or  the 
land  under  the  water^  or  the  fish  and  game 
that  inhabit  the  same.  Id. 

Notes  and  Bbiefs. 

State;  action  to  restrain  state  food  com- 
missioner from  enforcing  pure-food  statute 
as  one  against  state.  864 

STATtJTES. 

Private  Ownership  by  Officer  of  Copies 
of  Statutes  Distributed  to  Him,  see 
Officebs. 

See  also  Constitutional  Law. 

1.  The  legislature  is  not  prohibited  by 
any  provision  of  the  Nebraska  Constitution 
from 'granting  to  a  person  the  right  to  pub- 
lish the  statutes  of  the  state,  and  making 
such  statute  prima  facie  evidence  of  tne 
law,  nor  from  purchasing  such  number  oi 
copies  thereof  as  the  legislature  may  deem 
necessary  for  the  use  of  its  officers.  Marsh 
V.  Stonebraker  (Neb.)  607 
Title. 

2.  The  creation  of  a  municipal  corpora- 
tion with  the  powers  conferred  by  a  par- 
ticular title  of  the  Political  Code  makes  the 
provisions  of  such  title  a  part  of  the  cor- 
porate charter;  and,  when  more  than  one 
title  exists  of  the  specified  number,  that  title 
will  be  included  which  is  plainly  the  only 
one  applicable..  Re  Lemon  (Cal.)  946 
VaUdity. 

3.  A  statute  imposing  the  burden  of  r«- 
moving  ice  and  snow  from  the  sidewalks 
upon  the  occupants  of  improved  property 
abutting  thereon,  without  anything  to  des- 
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ignate  the  person  responsible  in  case  of 
apartment  houses,  is  void  for  uncertainty. 
McGuire  y.  District  of  Columbia  (D.  C. 
App.)  430 

4.  A  provision  that  sand,  sawdust,  "or 
other  sudi  substance,"  must  be  used  on  icy 
sidewalks,  without  specifying  what  such  sub- 
stance may  be,  renders  the  statute  void  for 
uncertainty.  Id. 

6.  A  constitutional  provison  that  a  bill 
shall  become  a  law  unless  returned  by  the 
governor  with  his  disapproval  within  five 
days  does  not  require  him  to  retain  the 
bill  for  that  time,  but  he  may  waive  the 
provision,  and  return  it  before  the  expira- 
tion of  five  days,  with  the  notification  that 
it  may  become  a  law  without  his  approval. 
Hunt  V.  State  (Ark.)  71 

6.  A  statute  prescribing  a  penalty  for 
requiring  more  than  a  certain  number  of 
hours'  labor  from  employees  engaged  in  per- 
forming work  for  the  state,  which  is  void 
because  applying  to  all  persons  generally, 
cannot  be  enforced,  even  against  persons 
who  have  contracted  not  to  exact  more  than 
specified  labor.  People  v.  Orange  County 
Road  Constr.  Co.  (N.  Y.)  33 

7.  An  act  cannot  be  declared  void  be- 
cause its  general  operation  is  unjust  and 
unfair  to  individuals,  unless  it  trenches 
upon  some  provision  of  the  Constitution. 
Block  V.  Schwartz  (Utah)  308 

8.  All  acts  of  the  legislature  are  pre- 
sumed to  be  valid  until  it  is  clearly  shown 
that  they  violate  some  constitutional  re- 
striction.   Re  Boyce  (Nev.)  47 

Notes  and  Briefs. 

Statutes;  what  necessary  to  make  uncon- 
stitutional; unreasonableness  or  oppressive- 
ness of,  not  sufficient;  burden  of  proof  on 
person  asserting  unconstitutionality  of;  in- 
terpreting act  to  make  it  constitutional 
where  two  interpretations  possible.  48 

Presumption   against   implied   repeal   of. 

71 

Repeal  by  implication  not  favored.        690 

Law  providing  for  publication  of,  by  in- 
dividual, and  for  distribution  of  copies  to 
public  officers;  validity;  construction  of 
statute  by  legislative  or  executive  depart- 
ment. 607 

Construction  of;  adopting  construction 
which  renders  it  constitutional;  controlling 
effect  of  title;  forbidding  coloring,  coating, 
or  polishing  of  article  of  food  to  conceal 
inferiority;  constitutionality  of.  868 

STORE  ORDER. 

Constitutionality  of  Statute  Regulating, 
see  Constitutional  Law,  3. 
f>r,  L.  R.  A. 


STREET  RAHiWAYS. 

Removing  Obstruction  from  Track  in 
such  a  Manner  as  to  Injure  Trav- 
elers, see  Highways,  5. 

Procuring  Discharge  of  Conductor,  see 
Mauce. 

Notes  and  Briefs. 

See  also  Cabriebs. 

Street  railways;  liability  for  injuries 
caused  by  manner  of  removing  snow  from 
track.  ?^^ 

SUNDAT. 

1.  A  contract  for  the  purchase  and  sale 
of  real  estate  is  not  void  because  made  on 
Sunday,  under  a  statute  forbidding  the  do- 
ing of  any  labor,  business,  or  work  .**of  his 
ordinary  calling"  on  that  day,  where  such 
transaction  is  not  a  part  of  the  ordinary 
calling  of  either  party  to  it.  Rodman  v. 
Robinson  (N.  C.)  682 

2.  A  contract  made  on  Simday  cannot  be 
declared  void  because  opposed  to  public  pol- 
icy. Id. 

Notes  and  Briefs. 
Sunday;  validity  of  Sunday  laws.  52 

Contract  for  sale  of  land  on;  validity; 
at  common  law;  where  statute  forbids  doirtg 
of  labor,  business,  or  work  of  "ordinary  call- 
ing" on  that  day.  683 

SWIKDIflNO. 

See  Larceny. 

TAXES. 

Appeal  in  Collateral-Inheritance  Tax 
Proceeding,  see  Appeal  and  Er- 
ror, 1. 

Deprivation  of  Property  without  Due 
Process  of  Law,  see  Constitution- 
al Law,  8. 

Constitutionality  of  Collateral-Inherit- 
ance Tax  Statute,  see  Constitu- 
tional Law,  19. 

Purposes  for  Which  Municipal  Corpora- 
tion may  Levy  Tax,  see  Municipal 
Corporations,  8-11. 

1.  Boards  and  societies  and  auxiliaries 
thereto,  which  are  incorporated  and  organ- 
ized under  the  laws  of  other  states,  for  "pur- 
poses of  purely  public  charity  or  other  ex- 
clusively public  purposes,"  are  not  "institu- 
tions" of  that  class  in  this  state,  within  the 
meaning  of  the  latter  clause  of  Ohio  Rev. 
Stat.  S  2731-1,  exempting  such  institutionb 
in  the  state  from  the  payment  of  a  collat- 
eral-inheritance tax;  and,  where  they  are  en- 
titled to  receive  property  within  the  juris- 
diction of  the  state,  by  deed  of  gift,  bequest, 
or  devise,  such  gift,  bequest,  or  devise  is  li- 
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able  to  a  collateral-inheritance  tax  am  pco* 
vided  in  said  section,  although  some  of  the 
charitable  works  of  the  institutions  so  in- 
corporated and  organized  are  carried  on 
within  the  state.  Humphreys  v.  State 
(Ohio)  776 

2.  An  institution  for  the  teaching  of 
physical  culture  is  within  a  constitutional 
provision  exempting  from  taxation  institu- 
tions of  education.  German  Gymnastic  Asso. 
V.  Louisville  (Ky.)  120 

3.  The  principle  of  imiformity  in  taxa- 
tion is  not  violated  by  providing  a  mode  of 
levying  a  tax  against  the  goods  of  a  mer* 
chant,  who,  after  the  taxes  for  the  year  have 
been  assessed,  brings  his  stock  into  the  state 
with  the  intention  of  disposing  of  it  without 
engaging  in  business  permanently,  different 
from  that  employed  in  case  of  resident  mer- 
chants.   Nathan  v.  Spokane  County  (Wash.) 

336 

4.  Property  liable  to  taxation  under  the 
general  laws  of  a  state  is  not  exempt  there- 
from because  it  may  have  been  returned  for 
taxation  for  the  same  year  in  another  state. 

Id. 
6.  The  objection  that  a  statute  imposing 
a  tax  is  void  for  failure  to  provide  notice  to 
the  property  owner  is  not  available  to  one 
who  has  an  opportunity  to  submit  evidence 
to  the  assessor^  and  to  be  heard  with  regard 
to  the  value  of  such  property.  Id. 

6.  The  law  will  presume  that  a  tax  ofii- 
cer  will  do  his  duty  under  the  law,  and  not 
act  unfairly  or  arbitrarily  regarding  the  as- 
sessment of  property  for  taxation.  Id. 

7.  A- statutory  provision  for  a  writ  of  re- 
view when  an  inferior  tribunal,  board,  or 
officer  fxercising  judicial  functions  is  act- 
ing illegally,  or  to  correct  an  erroneous  or 
void  proceeding,  is  available  for  the  correc- 
tion of  the  acts  of  a  county  assessor  wnere 
there  is  no  other  method  of  reviewing  such 
acts.  Id. 

8.  The  legislature  has  no  power  to  per- 
mit a  person  who,  upon  bringing  a  stock  of 
goods  into  a  state  after  the  time  for  levying 
the  taxes  for  a  year  has  passed,  pays  the 
tax  for  the  whole  year,  to  deduct  from  the 
regular  assessment  against  him  at  the  be- 
ginning of  the  next  year  the  amount  repre- 
senting the  time  when  his  property  was  not 
in  the  state;  since  it  would  grant  him  ^a 
special  privilege,  and  create  unequal  taxa- 
tion. Id. 

9.  A  statute  providing  for  the  taxation 
of  property  brought  into  the  state  by  a  mer- 
chant after  the  regular  tax  is  levied  in  any 
year  is  not  rendered  void  by  the  failure  of  a 
proviso  granting  him  a  rebate  from  the  next 
regular  tax  levied  against  him.  Id. 
65  L.  R.  A. 


Notes  and  BBnors. 

Taxes ;  what  oonstitates  inatitution  of  edu- 
cation within  meaning  of  exemption  fruBfc. 

121 

Privilege  tax;  as  debt  which  may  be  sued 
for;  on  persons  using  street  cars  for  adver- 
tising; power  of  legislature  to  make  debt 
collectible  from  street  car  company.        296 

Different  mode  of  taxing  merchant  who, 
after  taxes  for  the  year  have  been  assessed, 
brings  his  stock  into  state  for  sale,  with  no 
intention  to  engage  in  business  permanently ; 
discrimination  in  taxation  between  products 
of  different  states;  discrimination  against 
nonresidents;  necessity  of  notice  of  tax  pro- 
ceedings; right  to  tax  for  the  year  property 
not  in  state  at  time  of  assessment;  failure 
to  provide  method  of  appeal  from  tax;  ne- 
cessity of  hearing;  necessity  of  provision  for 
board  of  review.  337 

Collateral -inheritance  tax;  nature  of  in- 
heritance tax;  'exemption  from,  of  charitable 
institutions  in  the  state;  foreign  charitable 
corporations  not  included  in;  unjust  dis- 
crimination by  exclusion  of.  777 

TEACHER. 

Corporal  Punishment  of  Pupils,  see 
Schools. 

TELEORAPHS. 

Amount  of  Damages  for  Negligent  Fail- 
ure to  Deliver  Telegram,  see  Daii- 
AGES,  2,  3. 

1.  A  telegraph  company  does  not,  by  de- 
livering a  telegram^  vouch  for  its  authen- 
ticity, and  is  not  bound  to  make  good  abso- 
lutely the  truth  of  the  representation,  or  to 
compensate  for  loss  occasioned  by  its  falsity. 
Western  U.  Teleg.  Co.  v.  Uvalde  Nat.  Bank 
(Tex.)  805 

2.  In  the  absence  of  negligence  on  its 
part,  a  telegraph  company  is  not  liable,  by 
the  mere  fact  of  delivering  a  fraudulent  tele- 
gram sent  by  one  who  tapped  the  company's 
wires,  to  make  good  the  loss  resulting  from 
the  sendee's  reliance  upon  the  faith  of  its  au- 
thenticity. Id. 

3.  A  telegraph  company  which  delivers  a 
fraudulent  message  transmitted  by  a 
stranger  tapping  its  wires  does  not  exculpate 
itself  from  the  charge  of  negligence  by  show- 
ing merely  that  the  message  was  put  upon 
the  wire  by  the  stranger,  and  deceived  its 
agents;  but  it  must  further  show  that  this 
was  accomplished  despite  the  exercise  of  the 
care  incumbent  on  it  under  the  circumstan- 
ces. Id. 

4.  A  telegraph  company  which  delivers  a 
fraudulent  message  put  upon  its  wires,  by 
one  who  tapped  them  for  that  purpose,  to 
one  who  suffers  loss  by  acting  upon  its  a|r 
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parent  authenticity,  may  be  found  negligent 
in  failing  to  take  any  precautions  to  guard 
against  such  frauds.  Id. 

5.  A  telegraph  company  cannot  defend  a 
suit  for  negligent  failure  to  deliver  a  tele- 
gram, on  the  ground  that  other  persons  who 
are  not  shown  to  have  any  connection  with 
plaintiff  were  also  negligent.  Barnes  v. 
Western  Union  Teleg.  Co.  (Nev.)  666 

6.  A  telegraph  company  which  negligent- 
ly fails  to  deliver  a  telegram  from  one  in  a 
strange  city  a  long  distance  from  home,  ask- 
ing for  money,  by  reason  of  which  failure 
he  is  compelled  to  attempt  to  make  the  jour- 
ney on  foot,  is  liable  for  the  price  of  the  tele- 
gram, compensation  for  time  lost,  price  of 
meals  and  lodging  during  the  time  he  is  en 
route,  and  damages  for  the  mental  worry 
and  distress  accompanying  the  physical  fa- 
tigue and  exertion  caused  by  the  journey. 

Id. 

7.  The  rule  that,  for  breach  of  contract, 
damages  may  be  recovered,  ivliich  may  be 
supposed  to  have  been  contemplated  by  the 
parties  thereto,  renders  a  telegraph  com- 
pany liable  for  the  hardship  and  suffering 
endured  by  a  minor  who  is  compelled  to  av 
tempt  to  walk  home  in  the  winter  time  by 
the  failure  of  the  company  to  deliver  a  tele- 
gram asking  for  aid,  where  the  company  is 
informed  that  he  is  without  money  in  a 
strange  city,  400  miles  from  home.  Id. 

NOTKS  AND  BbIEFS. 

Telegraphs;  measure  of  damages  for  fail- 
ure to  deliver;  duty  as  to  finding  sendee. 

667 
Liability  for  transmission  of  fraudulent 
message;  in  absence  of  negligence;  right  to 
establish  rules  limiting  liability;  stipula- 
tions on  blank  as  part  of  contract;  negli- 
gence in  failing  to  prevent  tapping  of  wires. 

806 
Liability  of  telegraph  company  for  trans- 
mission or  delivery  of  forged  message: — 
(I.)  Liability  of  company  when  its  agent  ib 
deceived:  (a)  liability  to  addressee;  {b)  li- 
ability to  stranger;  (II.)  liability  of  com- 
pany when  its  agent  perpetrates  the  fraud. 

805 
TEIiEPHOIfES. 

Injury  to  Telephone  Wires  by  Person 
Using  Highway,  see  Highways,  1. 

Notes  and  Bbiits. 
Telephones;  ordinance  permitting  use  of 
streets  by  telephone  companies;  acceptance 
of,  as  creating  contract  with  city;  liability 
for  injury  to  wires  of,  by  person  licensed  to 
move  house  through  street.  771 

TICKET  BROXEBS. 

Jurisdiction   of   Equity  to   Enjoin,  see 
Equity,  1. 
05  L.  R.  A. 


Injunction    against,    see    Injunction, 

8,9. 
Petition  for  Injunction  to  Restrain  Sale 

of  Ticket  by,  see  Pleading,  3. 

Notes  and  Bbisfs. 

Ticket  brokers;  lawfulness  of  business  of; 
as  question  for  legislature,  and  not  for  the 
courts,  to  determine;  injunction  to  restrain 
dealing  in  nontransferable  tickets.  137 

TICKETS. 

See  Cabbiebs. 

TIMBER. 

Right  of  Abutting  Owner  to  Cut  Timbei 
Growing  on  Highway,  see  High- 
ways, 3. 


TORTS. 


Notes  and  Bbiets. 


Torts;  joint  tort  feasors;  joint  and  sev- 
eral liability  to  full  extent  of  injury;  lia- 
bility for  exemplary  damages;  effect  of  ma- 
licious motive  of  one  party.  327 

Interfering  with  the  right  to  carry  on 
one's  business  as;  mere  persuasion,  unac- 
companied by  threats  or  intimidation,  as 
actionable  wrong.  868 

TRADEMARKS. 

See  also  Unfaib  Competition. 

1.  Geographical  terms  and  words  descrip- 
tive of  the  character,  quality,  or  places  of 
manufacture  or  of  sale  of  articles  cannot  be 
monopolized  as  trademarks.  Shaver  v.  Hel- 
ler &  Merz  Co.  (C.  C.  A.  8th  C.)  878 

2.  Merely  placing  a  design  on  the  covers 
of  an  edition  of  an  author's  works  without 
registering  it  as  a  trademark,  or  giving  no- 
tice that  it  is  claimed  as  such,  does  not  pro- 
tect it  from  use  by  others.  Kipling  v.  G.  P. 
Putnam's  Sons  (C.  C.  A.  2d  C.)  S76 

Notes  and  Bbiefs. 

Trademarks;  on  books;  extent  of  protec- 
tion of ;  compensatory  damages  only  allowed 
in  infringement  of.  874 

TRADINO  STAICPS. 

See  also  Lotteby. 

Notes  and  Bbiefs. 

Trading  stamps;  validity  of  business  of 
dealing  in;  statute  prohibiting  business  of; 
business  not  gift  enterprise  or  lottery.      169 

TRANSFER. 

Of  Railroad  Ticket,  see  Cabbiebs. 

treasure  trove. 

Notes  and  Bbiefs. 

Treasure  trove;  definition  of;  right  of 
discoverer.  626 
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TREES. 


N€rrEs  AND  Bbiefs. 


Trees;  in  highway;  right  of  owner  of  fee 
of,  to  remove.  67b 

TRESPASS. 

Notes  and  BBisrB. 

Trespass;  by  owner  of  fee  against  person 
making  wrongful  use  of  highway.  040 

TRIAI.. 

Single  Exception  Covering  Several 
Propositions  in  Instruction,  see  Ap- 
peal AND  Ebbob,  6. 

Sufficiency  of  Exception  to  Raise  Ques- 
tion on  Appeal,  see  Appeal  and 
Ebbob,  4. 

Review  of  Findings,  see  Appeal  and 
Ebbob,  8. 

Change  of  Place  of,  see  Cbiminal  Law. 

Arguments  of  Counsel  Constituting  an 
Estoppel,  see  Estoppel^  2. 

Bias  of  Officer  Summoning  Jury,  see 
New  Tbial,  2. 

Rislit  to  Jury  trial. 

1.  The  power  of  the  court  to  assess  the 
damages,  in  case  of  default,  without  the  aid 
of  a  jury,  is  not  destroyed  by  a  constitution- 
al provision  preserving  the  right  of  trial  by 
jury  inviolate,  where,  at  the  time  of  the 
adoption  of  the  Constitution,  tue  court  fol- 
lowed the  common-law  practice  of  assessing 
damages  in  such  cases  without  calling  a 
jury.     Dyson  v.  Rhode  Island  Co.  (R.  I.) 

236 

2.  The  legislature  may  provide  for  the 
destruction  of  intoxicating  liquors  kept  for 
illegal  sale,  without  granting  their  owner  a 
jury  trial.     Kirkland  v.  State  (Ark.)         76 

3.  A  North  Dakota  statute  which  pro- 
vides for  a  change  of  place  of  trial  to  an- 
other county,  upon  the  application  of  the 
state's  attorney,  when  a  fair  and  impartial 
trial  cannot  be  had  in  the  original  county, 
merely  perpetuates  the  right  as  it  was 
known  when  the  Constitution  was  adopted, 
and  also  as  it  existed  at  common  law,  and 
does  not  violate  the  right  of  trial  by  jury 
as  secured  by  N.  D.  Const.  §  7.  Barry  v. 
Truax  (N.  D.)  762 

4.  At  common  law  the  right  of  trial  by 
jury  of  the  county  of  the  offense  was  a  gen- 
eral one,  not  unconditional,  but  always  sub- 
ject to  the  exception  that  the  indictment 
might  be  removed  and  the  trial  take  place 
in  another  county,  either  upon  the  applica- 
tion of  the  prosecution  or  the  defendant, 
when  necessary  to  secure  a  fair  and  impar- 
tial trial.  Id. 

Condnot  of  counsel. 

5.  Counsel  must  not,  in  argument,  at- 
tempt to  convey  to  the  jury  suggestions  as 
05  L.  R.  A. 


to  what  impression  excluded  evidence  would 
have  made  upon  them.  Hinchman  v.  Pere 
Marquette  R.  Co.  (Mich.)  5o3 

6.  The  assumption  of  facts  uy  counsel  in 
argument  to  the  jury,  which  are  not  in  evi- 
dence, is  improper.  Id. 
Questions  of  law  and  fact. 

7.  The  jury  must  determine  whether  a 
householder  consented  to  have  his  premises 
searched  by  an  officer  of  the  law  for  evi- 
dences of  crime,  where  the  evidence  upon 
that  subject  is  conflicting.  McClurg  v. 
Brenton  (Iowa)  519 

8.  A  submission  to  the  jury  of  the  le- 
gitimacy of  a  business,  with  directions  to 
find  it  legitimate  if  it  has  been  substantially 
beneficial  to  .the  public,  is  error  when  there 
is  no  evidence  to  support  such  a  finding  ex- 
cept testimony  which  the  jurors  cannot  be- 
lieve without  surrendering  their  own  intelli- 
gence.    Weitmer  v.  Bishop  (Mo.)  584 

9.  The  contributory  negligence  of  a  per- 
son killed  by  blasting  is  a  question  for  the 
jury,  where  the  blasting  was  lawfully  done 
on  a  railroad  right  of  way,  about  150  feet 
from  a  river  along  which  such  person  wcta» 
walking  a  short  distance  below  a  point  oppo- 
site the  place  of  blasting,  assisting  a  ferry- 
man in  pulling  his  ferryboat  up  the  stream ; 
and  such  person  knew  that  the  blasting  was 
being  done,  and  that  rocks  frequently  fell 
all  around  the  place  where  he  was,  and  that 
it  was  the  custom  of  the  contractor  to  send 
men  out  shouting  "Fire,"  at  short  inter- 
vals, for  fifteen  or  twenty  minutes  before 
exploding  a  charge;  while  toe  persons  en- 
gaged in  blasting  were  unaware  of  the  pres- 
ence of  the  ferryman  and  his  companion  be- 
cause the  view  was  obstructed  by  interven- 
ing trees ;  ana  several  persons,  including  the 
ferryman,  heard  the  cries  of  fire  for  some 
time  before  the  explosion  causing  the  death ; 
and  the  ferryman  shouted  twice  "Dont 
shoot,"  but  he  and  his  companion  continued 
to  ascend  the  stream  within  200  or  300  feet 
of  the  place  of  blasting;  and  the  persons 
blasting  testified  they  did  not  hear  the  ferry- 
man's cries.  Cary  v.  Morrison  (CCA.  8th 
C.)  659 

10.  Whether  or  not  a  car  inspector  is 
guilty  of  contributory  negligence  in  step- 
ping on  a  main  track  without  looking  be- 
hind him  at  a  time  when  a  train  is  due  irom 
the  opposite  direction  is  for  the  juiy. 
Louisville  &  N.  R.  Co.  v.  Lowe  (Ky.)      122 

11.  The  question  whether  or  not  one  is 
guilty  of  contributory  negligence  is  ordina- 
rily for  the  jury.  It  is  only  when  the  facts 
which  condition  the  question  are  stipulated. 
or  are  established  by  testimony  which  la 
free  from  substantial  conflict,  and  the  in- 
ference from  the  facts  is  so  certain  that  all 
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reasonable  men,  in  the  exercise  of  a  fair  and 
impartial  judgment,  must  agree  upon  it, 
that  the  question  of  contributory  negligence 
may  be  lawfully  withdrawn  from  the  jury. 
Gary  v.  Morrison  (C.  C.  A.  8th  C.)  659 
Findings. 

12.  If  the  court  calls  a  jury  to  aid  in  the 
assessment  of  damages  in  case  defendant 
suffers  a  default,  it  must  approve  the  find- 
ing of  the  jury  before  such  finding  can  be- 
come operative  under  a  statute  providing 
that  in  such  cases  "damages  shall  be  as- 
sessed by  the  court,  with  or  without  the  in- 
tervention of  a  jury,  in  the  discretion  of  the 
court."    Dyson  v.  Rhode  Island  Co.  (R.  I.) 

236 
Notes  and  Bbiefb. 

Trial;  power  of  court  to  determine  suffi- 
ciency of  evidence  and  direct  verdict;  where 
evidence  not  conflicting.  76 

When  request  to  charge  to  be  complied 
with.  327 

Question  for  jury  as  to  whether  articles 
furnished  wife  by  merchant  were  necessaries. 

63U 

Question  for  jury  as  to  notice  of  accept- 
ance of  guaranty.  731 

Right  to  jury  trial;  constitutional  guar- 
anty of;  impairment  of,  by  statute  permit- 
ting change  of  venue  by  state  without  con- 
sent of  accused.  762 

Malice  as  question  for  jury.  939 

TBOVER. 

By  Principal  against  Bank  Dealing  with 
Factor,  see  Factors,  1. 

Trover  will  lie  on  behalf  of  one  who, 
while  in  the  employ  of  another,  finds  upon 
the  latter's  premises  money  evidently  hid- 
den and  forgotten  by  an  unknown  owner, 
against  his  employer,  in  case  the  latter  takes 
it  out  of  his  possession  and  refuses  to  re- 
store it  to  him.    Danielson  v.  Roberts  (Or.) 

526 
TROVEB  AND  CONVEBSION. 
See  Trover. 


TRUSTS. 


Notes  and  Briefs. 


Trusts;  in  money  of  principal  deposited 
by  factor  in  bank;  misappropriation  of,  by 
factor;  liability  ol  bank  having  knowledge 
of  trust  character  of  fimd;  liability,  to  bene- 
ficiary, of  one  who  only  participates  in  mis- 
appropriation of  trust  fund.  821 

UKFAIR  'COICPETITION. 

Injunction  against,  see  Injunction,  13, 
14. 

I.  One  who  offers  the  goods  of  one  manu- 
facturer under  the  well-known  names  and  ea- 
65L.R.A. 


tablished  reputation  of  articles  of  another 
manufacturer,  for  the  purpose  of  deceiving 
the  public  and  defrauding  the  latter,  aggra- 
vates, rather  than  justifies,  his  wrong  by 
placing  his  own  name  upon  the  packages. 
Shaver  v.  Heller  &  Merz  Co.  (C.  C.  A.  8th 
C.)  878 

2.  The  use  of  geographical  or  descriptive 
terms  to  palm  off  the  goods  of  one  manufac- 
turer or  vendor  as  those  of  another,  and  to 
carry  on  unfair  competition,  may  be  law- 
fully enjoined  by  a  court  of  equity  to  the 
same  extent  as  the  use  of  any  other  terms 
or  symbols.  Id. 

3.  The  sale  of  the  goods  of  one  manufac- 
turer or  vendor  as  those  of  another  is  un- 
fair competition,  and  constitutes  a  fraud 
which  a  court  of  equity  may  lawfuly  pre- 
vent by  injunction.  Id. 

4.  The  use,  upon  bottles  containing  water 
from  the  Saratoga  spring,  of  a  label  in 
which  the  word  "Saratoga"  is  made  incon- 
spicuous and  the  word  "Vichy"  prominent, 
so  that,  when  the  bottles  are  standing  on  a 
table  or  shelf,  the  word  •*Vichy"  is  the  prom- 
inent object  of  sight,  is  unfair  competition 
with  bottled  waters  from  the  commune  of 
Vichy  in  France,  which  have  long  been  upon 
the  market  under  that  name.  La  Repub- 
lique  Francaise  v.  Saratoga  Vichy  Springs 
Co.  (C.  C.  A.  2d  C.)  830 

6.  The  use  upon  the  cover  of  an  edition 
of  an  author's  works  of  a  design  appearing 
upon  an  edition  published  under  the  au- 
thor's supervision  does  not  indicate  unfair 
competition  in  trade,  where  the  two  editions 
differ  in  almost  all  essential  features,  so 
that  one  will  not  be  taken  for  the  other. 
Kipling  V.  G.  P.  Putnam's  Sons  (C.  C.  A. 
2d  C.)  873 

6.  Upon  the  issue  of  unfair  competition 
with  an  authorized  edition  of  the  works  of 
an  author,  evidence  is  admissible  of  his  acts 
in  authorizing  other  editions,  which,  in  re- 
gard to  the  edition  sought  to  be  protected, 
were  in  many  respects  identical  with  the 
conduct  complained  of.  Id. 

Notes  and  Briefs. 

Unfair  competition;  in  imitation  of  dress 
of  merchandise;  necessity  of  proving  fraud. 

876 

VENDOR  AND  PURCHASER. 

Consideration  to  Support  Contract,  see 

Contbacts,  8. 
Relief  of  Vendor  Solely  on  Ground  that 

He  has  Made  a  Bad  Bargain,  see 

CONT&AGTS,  7. 

Covenant    of    Vendor    to    Open    Way 
through  Another  Track,  see  Cove- 
nant, 1. 
67 


1058 


Vbn  UE — Waters. 


Purchase  of  Land  Subject  to  Rights  of 

Existing     Irrigation     Ditch,     a^c 

Easements,  3. 
Purchaser    at    Foreclosure    Suit,    see 

Mortgage. 
Purchaser  Charged  with  Knowledge  of 

Agent,  see  Principal  and  Agent. 
See  also  Specific  Performance. 

1.  A  contract  to  sell  "all  the  lanSs"  con- 
trolled by  the  vendor  is  not  performed  by 
a  tender  of  a  deed  subject  to  a  contract  giv- 
ing a  third  person  the  right  to  remove  all 
the  saw  timber  therefrom.  Arentsen  v. 
Moreland    (Wis.)  973 

2.  Knowledge  by  one  contracting  to  pur- 
chase real  estate  that  the  vendor  has  only 
an  option  contract  to  purchase,  and  has  con- 
tracted to  sell  the  saw  timber  on  the  land 
to  a  third  person,  will  not  deprive  him  of  his 
right  to  damages  for  loss  of  his  bargain  in 
case  the  vendor  refuses  to  convey  anything 
except  the  land  free  from  the  timber.        Id. 

3.  One  who  takes  title  to  a  farm  without 
making  any  inquiries  as  to  the  purpose  of 
a  derrick  and  connecting  machinery  which 
are  plainly  in  use  for  the  production  of  oil 
or  gas  on  the  premises  is  not  entitled  to  a 
preliminary  injunction  to  restrain  further 
operations  under  a  lease  transferring  the 
right  to  the  oil  and  gas  to  another  person, 
although  it  was  not  recorded.  Hicks  v. 
American  Natural  Gas  Co.  (Pa.)  209 

4.  A  personal  covenant  on  the  part  of 
a  landowner  to  locate  a  way  across  the  land 
is  not  binding  upon  his  grantee  without  no- 
tice.    Houston  V.  Zahm  (Or.)  799 

5.  A  grantee  of  land  is  not  charged  with 
notice  of  an  agreement  by  his  grantor  to 
open  a  road  across  it  by  the  recording  of  the 
option  contract  under  which  the  latter  ac- 
quired title  to  the  tract,  which  bound  him  to 
open  the  way,  where  the  recorded  conveyance 
contained  no  reference  to  the  agreement. 

Id. 

Notes  and  Briefs. 

Vendor  and  purchaser;  rights  of  purchas- 
er with  notice  of  unrecorded  oil  and  gas 
lease ;  duty  to  inquire  as  to  rights  of  parties 
in  possession.  209 


VEKXTE. 

See  Action  or  Suit,  5-7. 

VESTED  BIGHTS. 

See  Constitutional  Law. 

WAGES. 

Assignment  of,  see  Assignment. 
Effect  of  Discharge  in  Bankruptcy  upon 
Assignment  of  Future  Wages,  see 
Bankruptcy,  4. 
65  L.  R.  A. 


Constitutionality  of  Statute  Forbidding 
Assignment  of  Future  Wages,  see 
Constitutional  Law,  10. 

Assignment  of  Future  Wages  as  a  Vio- 
lation of  Public  Policy,  see  Con- 
tracts, 5. 

Notes  and  Bbxets. 

Wages;   right  of  legislature  to  prescribe 
rate  of.  36 

WAR. 

See  Martial  Law,  Notes  and  Bbisfs. 

WARRAKTT. 

Notes  and  Briefs. 
Warranty;    implied  warranty  of  quality 
and  fitness  of  article  sold.  Bl 

WATERS. 

Purchase  of  Land  Subject  to  Rights  of 
Existing  Irrigation  Ditch,  see 
Easements,  3. 

Construction  of  Bridge  Pier  in  Naviga- 
ble River  as  Constituting  a  Taking 
of  Property,  see  Eminent  Domain. 

Interference  with  Current  and  Bank  of 
Stream  as  Constituting  a  Taking 
of  Property,  see  Eminent  Domain. 

Estoppel  to  Object  to  Maintenance  of 
Irrigation  Canal,  see  Estoppel,  1. 

Liability  of  Municipality  for  Casting 
Surface  Water  upon  Adjoining 
Lands,  see  Highways. 

Boring  Wells  in  Highway  for  Purpose 
of  Obtaining  Water  for  Sprinkling, 
see  Highways,  6. 

Enjoining  Digging  of  Trench  to  Lay 
Water  Main  Across  Street,  see  In- 
junction, 3. 

Interference  with  Navigation  as  Consti- 
tuting a  Nuisance,  see  Nutsaitces. 

Injunction  to  Compel  Removal  of  Nets, 
see  Nuisances,  3,  4. 

River  as  Boundary  between  States,  see 
States. 

Concurrent  Jurisdiction  over  Boundary 
Waters,  see  States. 

1.  One  over  whose  land  an  irrigation 
canal  has  been  extended  to  supply  the  needs 
of  a  farming  community  has  no  right  to  de- 
stroy the  canal,  but  must  resort  to  action  to 
recover  damages  for  the  injury  done  to  his 
property.  Crescent  Canal  Co.  v.  Montgom- 
ery  (Cal.)  '  940 

2.  Users  of  water  from  an  irrigation 
ditch  or  canal,  acquire  such  a  property  right 
as  they  may  transfer  to  other  lands  under 
such  ditch  or  canal.  Hard  v..'Bois4  City 
Trrig.  &  Land  Co.   (Idaho)  407 

3.  One  owning  the  right  to  take  water 
from  an  irrigation  canal  may  sell  and  trans- 
fer such  right,  and  the  purchaser  may  trans- 
fer it  to  other  lands  under  the  canal,  so  long 


Wills — Witnebsbs. 
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as  the  change  of  place  does  not  interfere 
with  the  rights  of  others.  Id. 

KOTES   AND  BbIEFS. 

Waters;  surface  waters;  rights  and  du- 
ties of  municipality  with  respect  to.        251 

Transfer  of  right  to  use  water  for  irriga- 
tion; canal  company  as  original  appropri- 
ator.  407 

Exclusive  right  of  state  to  authorize 
building  of  bridge  over  navigable  stream; 
title  of  abutting  owners  extends  to  center  of 
stream;  power  of  Congress  to  make  altera- 
tions in  navigable  river;  liability  for  injury 
to  riparian  owner  by  construction  of  bridge ; 
when  built  according  to  plans  approved  by 
Secretary  of  War  in  interest  of  navigation; 
state  control  of  navigable  waters  within 
borders  of,  where  Congress  has  not  acted. 

623 

Navigable;  right  to  fish  in;  subordinate 
to  rights  pf  navigation ;  nets  set  by  means  of 
stake  in  navigable  waters  as  nuisance;  right 
of  private  action  by  one  suffering  special 
damage;  right  of  riparian  owner  to  free 
egress  and  ingress;  right  of  civil  action  for 
interference  with,  or  injunction  to  restrain. 

033 

Appropriation  and  distribution  of,  as  pub- 
lic use ;  protection  of.  041 

Jurisdiction  of  states  over  boundary  wa- 
ters; right  to  regulate  taking  or  killing  of 
fish  in.  055 

Eights  and  duties  of  municipal  corpora* 
tions  with  respect  to  surface  water: — (I.) 
Duty  to  care  for:  (a)  in  general;  (6)  upon 
raising  grade  of  street;  (o)  upon  gather- 
ing water  in  body;  (d)  drainage  of  high- 
way; (II.)  negligent  or  wrongful  acts:  (a) 
changing  course  of  drainnge;  (6)  casting 
collected  body  on  adjoining  property;  (o) 
accelerating  or  increasing  flow;  {d)  dam- 
ming back;  (e)  consequential  injuries;  if) 
pollution  of  water;  (III.)  acquiring  right 
of  way  for  drain;  (IV.)  plans;  (V.)  ob- 
structed drains;  (VI.)  unusual  storms; 
(VII.)  right  and  duty  of  individual:  (a) 
to  avoid  injury;  (6)  casting  water  into 
street;  (VIII.)  nuisance;  (IX.)  embank- 
ments; (X.)  remedy:  (a)  in  general;  (6) 
who  may  sue;  (o)  liability;  {d)  damages: 
(e)  limitation;  (XI.)  abandonment  of 
drain.  250 

Transfer  of  right  to  use  water  for  irriga- 
tion:—  (I.)  Of  right  acquired  by  appropria- 
tion; (II.)  of  right  in  ditch;  (III.)  may 
pass  by  conveyance  of  land;  (IV.)  method 
of  transfer.  407 

Jurisdiction  over  boundary  rivers: — (I.) 
Right  to  exercise:  (a)  in  general;  location 
of  boundary  line;  (&)  grant  of  opposite 
shore;  (c)  effect  of  treaties  and  compacts; 
05  L.  K.  A-  ^ 


(II.)  equal  rights  on;  (III.)  what  rights 
are  exclusive;  (IV.)  what  concurrent  ju- 
risdiction includes;  (V.)  effect  of  change  of 
channel.  053 

WIIX8. 

1.  A  legacy  to  a  religious  corporation 
lapses  when  the  corporation  consolidates 
with  another,  under  a  statute  which  con- 
templates the  termination  of  the  existence 
of  the  old  corporations  and  the  formation  of 
the  new  one  to  acquire  their  property.  Glad- 
ding V.  St.  Matthew's  Church  (R.  I.)       225 

2.  The  addition  to  a  wilF  giving  a  legacy 
to  a  religious  corporation  of  a  codicil  after 
the  legatee  has  ceased  to  exist,  which  makes 
no  provision  for  the  change  effected  by  the 
termination  of  such  existence,  cannot  be  held 
to  have  continued  the  legacy  in  favor  of  an- 
other corporation  into  which  the  interests 
of  the  legatee  were  consolidated,  because  the 
new  corporation  has  a  department  identical 
with  the  work  which  the  legacy  was  intend- 
ed to  advance.  Id. 

3.  A  legacy  to  a  particular  church  of 
which  testator  is  a  member  will  lapse  with 
the  termination  of  the  church's  existence, 
and  it  will  not  be  administered  oy  pr^s  al- 
though the  church  was  for  the  benefit  ot 
deaf  mutes^  and  the  work  in  their  behalf  is 
carried  on  by  the  corporation  into  which  the 
legatee  was  consolidated,  where  there  is 
nothing  to  indicate  that  the  continuation 
of  the  work,  rather  than  the  church  itself, 
was  the  object  of  the  testator's  bounty.    Id. 

4.  Finding  a  will  in  testator's  desk  with 
the  signature  canceled  raises  the  presump- 
tion that  the  cancelation  was  done  by  him 
with  the  intention  of  revoking  the  will.  Re 
Hopkins's  Will   (N.  Y.)  05 

Notes  and  Bbikts. 

Wills;  presumption  that  alterations  in, 
were  made  after  execution;  that  cancelation 
of  signature  was  made  by  testator;  pre- 
sumption as  to  revocation  of.  08 

Lapse  of  legacy  by  decease  of  object  in 
testator's  lifetime;  effect  of  codicil  to  re- 
vive a  devise  or  bequest  the  object  of  which 
has  previously  died;  application  of  doctrine 
of  lapse  in  case  of  gifts  to  charitable  uses; 
when  cy  pr^s  doctrine  does  not  apply.      226 

Comparison  of  marks  and  spelling  of  dis- 
puted will.  05 

WISCONSIN. 

Concurrent  Jurisdiction  with  Minnesota 
on  Mississippi  River,  see  State. 

WITNESSES. 

Notes  and  Briefs. 

Witnesses;  qualifications  of  eaq>eit  wit- 
ness as  to  handwriting.  06 
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